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Yes; and of course the clerks whose desks are near the windows are 
subject to draughts of air. This causes annoyance and sickness, and 
is a serious drawback upon the efficiency of the clerks. 

By Senator BLAIR: 
Q. You might describe the interior of some ofthose rooms, what the 

distance is between the several clerks, and the generally discreditab,e 
appearance to a great government of one of those rooms where you do 
your work. 

Sworn and subscribed to by me this-- day of January, 1882. 
HENRY J. HARRISON, 

Assistant Chief Division JJI, General Land Office. 

JANUARY 18, 1882. 
Subcommittee met at the room of the Committee on Public Lands of 

the Senate. Present, Messrs. MoRGAN and DLAIR. 
tTAMES W. DoNNELLY, chief of the division of accounts, being duly 

sworn, testified as follows: 
By Senator MORGAN: 

Question. How long have yon occupied the position of chief of divis­
ion of accounts Since July 1, 1880. 

Q. Had you before that time been connected with the General Land 
Office t?-A. Before that time I was bookkeeper of the surveying divis­
ion. I entered upon my duties the 20th of Oc1ober, 1876, and remained 
in that position up to and including June 30, 1880. 

Q. Have yon examined the testimony of Mr. Harrison, the assistant 
chief of the division 'Of accounts, given before this subcommittee a few 
days I have. 

Q. Are there any alterations or auditions in connection with that tes­
timony that you wish to If so, please mention them I do 
not think that Mr. Harrison was full enough in his statement in re­
gard to the increase of the work in our division. 

Q. Because the act of March 3, 1870, amending section 
2403 of Revised Statutes, made ceraficates of deposits for surveys as­
signable and receivable for any public lands entered under the home­
stead and pre-emption laws. The passage of this act caused a large in­
crease in the business of our division. Prior to that time certificates of 
deposit were restricted to the use of the person making the deposit, and 
to the entry of a tract of land situated in the township for the survey of 
which the deposit was made . 
. In connection with these surveys It frequently happened that the set­

tler would make a mistake. He might suppose that a township was 
north when it was south, for instance, and the certificate which was is­
sued based upon such an error became perfectly worthless to the appli­
cant. In order to correct those errors the act of March 3, 1870, was 
passed, proYiding for the assignment of certificates and their reception 
in payment cf any public lands entered under the homestead or pre­
emption laws. This led to an increase of deposits, during one fiscal 
year, ti·om about $300,000 to something between $1,700,000, and 
$1,800,000. 

'fhese certificates are handled in the division five times. The dupli­
cates are sent up to the General Land Office from the offices of the dif­
ferent surveyors-general. 
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They are examined in our office and made a matter qf record. 
They are then sent to the Secretary of the Treasury by letter, each 

certificate being described as in the record. 
The receivers send the triplicates up monthly. They are examined 

again in our office and compared with the original record of the dupli­
caJ:es. When the receivers send up quarterly accounts they charge the 
government with the triplicates received in payment for public lands. 

These triplicates, of course, have to be compared with their quarterly 
. accounts. 

After the accountants give them credit for the amount of these cer­
tificates of deposit they are then charged against the record of the du­
plicate upon the special-deposit ledger. 

Receipts for public sales were, as a rule, prior to said act, cash, and 
one entry was sufficient to give them credit; whereas now it is different 
on account of this change in the law. 

Q. Do you have to compare the certificate with the returns to see 
that they correspond ~-A. Yes, sir. _ 

Q. That, of course, adds considerably to the labor of the division, par­
ticularly in the book-keeping department ~-A. Yes, sir. The increase 
of work is 'Tery large. As an illustration, I will mention one instance, 
where two pages of record sufficed, under the old system, to adjust an ac­
count; whereas now,·underthe present system, it takes forty pages to ad­
just the same aceount. In the Mitchell, Dakota office, the receipts were 
formerly cash; now they aggregate over $100,000 in certificates of de­
l)OSit each quarter. Of necessity, each certificate must be described in 
the adjustment of the receiver's account by the General Land Office, no 
certificate being for mote than $200. 

Q. What other addition do you wish to make to the testimony of 
Mr. Harrison ~-A. I would like to add to his enumeration of the duties 
of the division of accounts, that we also prepare and submit deficiency 
estimates of the different divisions for all branches of the service, in ad­
dition to the estimates enumerated by him. In the matter of the exam­
ination and adjustment of surveying accounts, the plats or field-notes 
are referred to Division E, which is the surveying divis~on. The ac­
counts come direct to the accounting division, and are sent in separate 
letters. The surveying division pass upon the validity of the survey. 
If the survey is accepted the case is referred to the accountants' divis­
ion, and we examine the plats and field-notes for account. We exam­
ine carefully every mile of survey, and in a great many instances make 
changes in the figures. 

Q. So that the accounts sent in for adjustment are subjected to your 
examination in all particulars ~-A. Yes, sir. 

Q. This brings in a volume of business to your office that was not ex­
pected or provided for ~-A. This sudden increase in the volume of busi: 
ness affects every desk in the division. 

Q. Is there any other statement that you wish to make in addition to 
the testimony of Mr. Harrison ~-A. Only in relation to the allowance 
by statute for the salaries of the surveyors-general. If you desire it 1 
will prepare and present a list: 

Arizona, section 2210 _ -----· ---- •••••••••••••••••••• ------ .••••• ---- •••••••• t.~, 000 
California., section 2210 •••• _ ------ •••• ••.• .••••• .••••. ...... •••. .••••• •••••. 3, 000 
Colorado, section 2210 ..••• _ .•••••.••• __ .•••••••••..•.. __ ••••••••••.•••• _... 3, 000 
Dakota, section 2208 _ .•••..•• _ ••••••••.•••• _ •••••••••••• ___ ••••••••• _ ••••• _ _ 2, 000 
.Florida, section 2208 •••. ---- ••••••••.•••.••.•..••••••••••••••••••.•••. -·--· 2,000 
Idaho, section 2210. __ . ___ ......... _. _ •••.•••••.•••••• ·••••• . • • • • • • • • • . • • • • . • 3, 000 
Louisiana, section 2208 ••••.•••••.•••••••••.•.•••••••••••••..•••••••..••••• _ 2, 000 
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Minnesota, section 2208 ... __ ..• ___ ..• ___ .• ____ .• _. __ •• _ •• ___ ... ___ • ___ .• _.. . $2, 000 
}fontana, section 2210. .••••. ..•••. .••••. •••••. •••••. •••••. •••••• •••• ••••••. 3, 000 
Nebraska and Iowa, section 2208. •• ••• • • • ••• • • • •• • • • • •• . . . . . .•• • . . . . . . . • • ••• 2, 000 
Nevada, section 2210.... .. . . •••••...•. •. ••. • .• ••••.•.••.. •• • • . •• • •• . ••. . .•. • 3, 000 
New Mexico, section 2210 ..•.••...••... ____ ..•••..•••• __ ...••..••.. _. _.. . . . . 3, 000 
Oregon, section 220g .•.•....•........ ------ .••••• ·---~- .••••. ...... ••.. .... 2,"500 
Utah, section 2210 ......••••. _. _ •.•• _ ••....•... _. _ •... _ ••. __ • _ .••••. __ •• • • • • 3, 000 
Washington, section 2209 ..•••••... _ .... __ ...•.•••. _. _ .••••........ _ ..... _ . . 2, GOO 
Wyoming, section 2210 .•••.••••• ---· .•••.••••••••• ·r ·· ---- ____ ...... ....... 3, 000 

Q. Having added what you deem necessary to the statement made by 
l\ir. Harrison, do you concur in the remaining statemen~s he has madef 
-A. I do, with one or two minor exceptions. 

Q. What recommendation have you to make in reference to the in­
crease of force in your division, and the character of such increase~-A. 
I think that we ought to have two adjusters of accounts; one to be on 
receivers' accounts, and another on accom1ts of moneys collected from 
timber depredations. The latter accounts have never been kept, on ac­
count of lack of force. 

Q. In whose charge have these accounts been heretofore ~-A. They 
have been scattered all over the General Land Office, until I took charge 
of division of accounts. 

Q. What has been done with these accounts ~-A. Nothing, and noth­
ing can be done until there is a clerk detailed especially for the- purpose 
of keeping them. 

Q. Explain the necessity for having this work done.-A. A large 
amount of money is annually appropriated by Congress for the suppres­
sion of timber depredations. I think it but just and proper that the Gen­
eral Land Office should show the benefit the government derives from 
these expenditures and the manner of making the expenditures. 

Q. If Congress desired information upon this subject from your office 
would you be able to give it ~-A. We would not. The question would 
have to be referred for answer to the Treasury Department, because the 
accounts have not been examined and recorded in our office up to date. 
In relation to the accounts of expenditures we have a perfect record of 
th.em, but the money covered into the Treasury has not been accounted 
for to us, and properly recorded in our office, by clerks of courts and 
others who are authorized by the Attorney-General to collect these 
moneys-neYer notify our office of collections and deposits. There ought 
to be some legislation upon this subject, requiring these officers to notify 
our office upon the points mentioned. 

Q. Is there no law or regulation of the department requiring returns 
to be made to the General Land Office of moneys collected for timber­
depredations ~-A. There is, so far as our own officer~ or agents are 
concerned, but not so far as the officers connected with the judicial de­
partment or other departments of the government are concerned. 

Q. What additional force do you require in your division ~-A. We 
need two additional copyists. Mr. Harrison in his testimony says that 
an additional corresponding clerk is necessary, but in that I do not 
agree with him. 

Q. What about the salaries of your subordinates ~-A. I think that 
the accountants all ought to have an increase of ~Salary. They ought to 
have at least $1,600 per year. Mr. Harrison, the assistant chief of the 
division, who is a very competent man, should have at least $1,800 per 
year. 

Q. Does it require first-class accountants to keep up the work of your 
division in good shape ~-A. It certainly does. 

Q. Is the money sent to the General Land Office which is received 
7LO 
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from the sales of public lands ~-A. The money is deposited in some 
1Jnitecl States depository, to the credit of the United States Treasurer, 
and the accounts come to our office for settlement. We forward the 
adjustment of the accounts to the First Comptroller. The money is 
covered into the Treausury by warrant. The warrant gives the officer 
proper credit. In our adjustment of accounts we show from where the 
money was received, whether from sales of Indian or public lands, fees, 
commissions, or otherwise. We charge the receiver with the gross 
amount received, and credit him with the amount deposited as shown 
by the warrant. . · 

Q. Have you examined the diagram pres en ted in the testimony of 
Mr. Harrison ~-A. I have. 

Q. Do you find it correot ~-A. I do. 
Q. What~ in your experience, has been the effect upon the health and 

eyesight of the employes of your office in consequence of the condition 
of the rooms and the want of sufficient light and ventilation ?~A. As 

. a rule the effect has' been very bad. 
Q. Has your own health suffered ~-A. I am satisfied that my own 

health h'a·s suffered. I have recently had quite a protracted spell of 
sickness. I sit almost in front of the register in my room, and my health 
has been injured by it. I have no doubt that as a rule the crowded con­
dition of the office is deleterious to the health of the employes. 

Q. Is it any serious obstruction to the transaction of the public busi­
ness ?-A. lt is. It takes clerks away from their desks; clerks become 
ill, and there is a consequent loss of time to the government. 
· Q. 'In respect to the facility of getting about through these rooms and 
handling books and papers, you think that the office is much over­
crowded ?-A. Yes, sir; I think the office is very much over-crowded, 
iwt only in our di\ision but in all the divisions. · 

Q. What, in your opinion, would be the effect of the removal of the 
Indian Office from the Patent Office building in respect to the capacity 
of the building to accommodate the Patent Office and the General Land 

· Office?-A. The Indian Office is comparatively a small bureau. It 
would gi-ve us temporary relief for a few years. I think that the Land . 
Office should have all the rooms on the lower floor of the building, now 
occupied by the Inqian Office, if va~ated by it. I do not think that tbe 
Indian Office has more than six rooms on said floor. They have three on 
each side of "G" street hall. 

Q. You think that the General Land Office should have all the rooms· 
in the building now occupied by the Indian Office ?-A: I do; on that 
floor. · 

Q. Does the Indian Bureau occupy any up-stairs room ~-A. They 
occupy two or three large ·rooms on the 7th-street front. 

Q. With the relief of which .you speak, do you think that the General 
Land Office could ge.t along, with reasonable facilities for the transact­
ion of the public business, for as long as fi-ve 3'ears ?-A. I do not; in­
asmuch as the business of the Land Office is increasing every year, as our 
reports show. 
· Q. Are all your files kept in the rooms, or are some of them kept in 
the corridors ?-A. They are all kept in rooms Nos. 133 and 135. Thrre 
are cases of patent records that belong to the recorder's division kept in 
room No. 131, which is one of our rooms. 

Q. How many rooms does your division occupy ?-A. Three. 
Q. Have you any clerks outside of your three rooms ~-A. Yes, sir; 

we have two in the hall and one in one of the recorder's rooms. 
Q. Is there not an inconvenience in having 3rotu clerks separated 0

/-
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A. There is; particularly in regard to the clerks working in the halls 
or corridor. They are at work upon certificates of deposit received from 
receivers, and amounting, in some accounts, to over $100,000. . Of 
·course these papers fire very valuable to receivers as well as to the gov­
ernment. Occasionally one or both of the clerks have to leave their 
desks and attend to something in another part of the division, and he 
has got to carry those papers around with him, or leave them on his 
desk where they are liable to be taken by parties passing through the 
halls. There i~ .no place of security for these papers except when they 
are in the presence of the clerks in charge of them or locked up in the 
safe. I have a safe in the division, located between rooms 133 and 135, 
where triplicate certificates of deposit are always kept when ·not in nse. 

Q. Is not the light very insufficient in the corridors fol' the prope rdis­
patch of the public business ~-A. It is very insufficient. Hecords have 
to be carried to the windows for inspection. 

Q. Are not these corridors also yery insufficiently heated '~-A. 
They are ; the heat and ventilation are Yery variable. 

Q. Depending upon the opening of outside doors to admit the passage 
of people through the hall ways ~-A. Yes, sir. 

Q. I gather from your testimony, Mr. Donnelley, that you are of the 
opinion that there is urgent public necessity for an immediate relief to 
the Generctl Land Office in providing more room for the accommodation 
of the employes and officer:s, and also better security for the files and 
papers ~-A. There is. 

By Mr. BLAIR: . 
Q. Are you and your clerks in room 131 inconvenienced by the recor­

der's clerks having access to the patent records in that room ~-A. We 
are ; it is of almost daily occurrence, and sometimes two or three times 
a day. We are compelled to rise from our chairs or move them when the 
cases are opened. 

J. W. DONNELLEY. 

J. W. LE BARNES, assistant law clerk of the General Land Office, 
being duly sworn, testified as follows : 

By Senator MoRGAN: 
Question. How long have you occupied the position of assistant law 

clerk of the General Land Office ~-Answer. About two years. 
Q. How long were you in the Land Office previously ~-A. About 

four years. 
Q. How many persons are occupied in the division of the law clerk~ 

-A. Three; the law clerk, myself, and one copyist. · 
Q. How mU(~h room have you for the accommodation of your busi­

ness ~-A. Sufficient at present for the number of persons employed. 
Q. What is the extent of your library "?-A. Several hundred vol­

umes. Congress made an appropriation of a thousand dollars last, year. 
Previom;Jy a few books bad been purchased from time to time from the 
contingent fund. · 

Q. Is the appropriation made last year expended "?-A. It is. 
Q. Have you a copy of all the statutes of the land States, as they are 

termed ~-A. Not all of them. 
Q. Do they include the Territorial laws ~-A. Nearly all of them. 'An 

endeavor is being made to get complete sets of both State and Territorial 
laws. 

Q. Have you the circuit court reports and the district court reports 
of the United States ~-A. No district court reports. The circuit oourt 
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reports in small part. United States Supreme Court reportl::l complete, 
and some complete State reports. 

Q. Have you a good supply of elementary books .relating to the sub­
ject of land laws and land decisions ~-A. A very good supply, but not 
as complete as might be desired. 

Q. ls your division behind in its work ~-A. There is always an accu­
mulation of work much beyond the amount that can be attended to. The 
committee understand, of course, that there is no work of a routine char­
acter in this division, and therefore no general class of cases in arrears 
as in the other divisions, although the deferred cases in the law clerk's 
division are chiefly those that have come from the other divisions. 

Q. In what maiiner do these cases come before the law division ~-A. 
Usually by special reference from the Commissioner, for an opinion upon 
legal questions, or for a full examination of the case and the preparation 
of the decision. 

Q. Are these references to your division made before or after the cases 
have been acted upon in the other divisions to which they properly be­
long ~-A. In both. Cases are referred in the original instance for a 
special examination of the law and the facts, and also after action by 
another division has been had and the Commissioner desires are-exam­
ination or review. The law clerk is also freely consulted by the chiefs 
of divisions and clerks upon questions that arise in the course of business 
in their respective divisions. There are also varieties of miscellaneous 
matters and questions that are brought before the Commissioner person­
ally, and in respect to which he desires the opinion or action of the law 
clerk. . 

Q. How far is your division behinu in this work ~-A. I supposf' I 
have on' my table cases that would take some months to examine if I 
had nothing else to do. There is no guide for the ascertainment of the 
work that may come into the division. There are large numbers of cases 
that would be so referred if they could be acted upon. 

Q. How far behind is the principal law clerk 1-A. He has cases that 
have been pending before him for several months that he has not been 
able to examine. 

Q. Tllere are a large number of cases that ought to be examined by 
the law division which are not referred to it because it is impossible to 
make any examination of them ~-A. Yes, sir. ·· 

Q. Is there not quite a number of clerks in the several divisions that 
have under consideration questions of titles to lands, questions of sur­
veys and other impQrtant matters, who are not skilled lawyers, and be­
fore they came into the General Land Office were not at all accustomed 
to investigate either titles or facts in a judicial way,-A. Yes, sir. This 
is a necessary incident to the organization of the Land Office, thm e 
being but a small number of clerks of the higher gra(les in proporticn 
to the whole force allowed. Men who have neither legal knowledge cr 
experience sometimes have to pass upon questions involving abstruEe 
J)rinciples of law, and affecting great public and private interests. Que:-;­
tions of fact to be determin ... ed upon ex-parte testimony or the record of 
preliminary trials before local officers, are adjudged in many instances 
by men unacquainted with the rules of evidence. This, as I have said, 
is a necessity under the circumstance~:; of the case, and is not a reflec­
tion upon the clerical force, which is of good general, capacity equal 
at least to that of any other bureau. The men employed are in a gen­
eral way of the best material that can be obtained at the rate of com­
pensation provided. But in a division where there are one or two men 
who have had some legal training, there are, perhaps, a dozen others who 
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have not, but who are, nevertheless, required to act upon important 
questions of Ia·w and fact. Tbe chief of a division is expected to review 
the· work of the clerks under him, but he is so overwhelmed with his 
labors that be cannot make all the examination of the cases that is neces­
sary to a r)roper decision, even if he is qualified to pronounce a legal judg­
ment: He must take for granted that many propositions laid before him 
are correct. 

Q. In your experience in the law department of the General Land 
Office, state whether you have found a conflict of opinion or decision 
growing out of t1te fact that there was no sufficient review of the grounds 
upon which such decisions were based 0~-A. That has been a very fre­
quent occurrence, though it is of less frequency now than formerly. The 
present Commissioner found that he must sign U.ecisions that he knew 
nothing auout, and that there had never been any effective supervision 
over the decisions prepared for the signature of himself or his predeces­
sors, and he organized a board for the purpose of reviewing the substance 
and legal accuracy of the decisions made in the several divisions of the 
office uefore they should be presented to him for his action. The former 
practicf'. bad been to cause the official letters to be read. before signature, 
hut rather for the purpose of correcting grammatical errors and faults of 
expression, than for inquiring into the correctness of the decisions them­
seh·eR. The readers detailed for this purpose were not expected to be 
familiar with the principles upon which decisions were rendered in other 
divisions than their own, and it thus happened that the work of some 
of the most important divisions of the office was never subjected tore­
view. The present Commissioner decided to change this practice, and 
to cause all the decisions of the office to be thorou~rhly scrutinized and 
examined. As one of the members of the board I have not, however, 
been able to attend to this work more than half the time since the board 
was org.£,nized, owing to the pressure of other work in the law division 
proper, to which the board is informally attached. In such cases some 
one else acts on the board in my place. The process of this supervision 
of the work of the bureau is this : Letters come in to the number of two 
or three lmndred or more daily from the different divisions. A certain 
proportion of these may relate to the formal work of the office, or to 
such matters as can be readily seen to have been properly acted upon. 
Another large proportion require a more or less critical examinat.ion of 
the laws and precedent decisions upon which the pending decisions are 
founded. Some of the cases may also require an investigation of facts 
of record or a review of the testimony. 

Q. These letters when they are signed by the Commissioner become 
in efl'ect the rules of decision which govern in a great many cases ~-A. 
They do, and it has never been possiule for the Commissioner to know 
what decisions have been made except in particular cases that have been 
called to his personal attention. 

Q. You a11d the other gentlemen composing the board of review 
have been detailed to do this wol'k in addition to other duties ~-A. 
Yes, sir. 

Q. In reference to yourself, have you not quite as much to do as suf­
fices to occupy ~-our time ~-A. I usually commence work before nine, 
and leave off at any indefinite period after business hours, besides work­
ing much at night and on Sundays and holidays. But there are many 
men in the Land Office who do that. 

Q. Does the board of reyiew examine thoroughly every case that 
~omes before them after it has left the hands of the chiefs of the differ­
ent divisions, so as to know the facts in the case ~-A. That would be 
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imposs1ble, and tile board is no~expected to do so. It is presumed tl1at 
the facts are correctl)" stated, and the decision is considered on the 
recital as made. But if a case indicates any discrepancy or incomplete­
ness in the statement of facts, an explanation is called for. In my ex­
amim1tions in the law division I frequently go to the records, and if I 
have any doubt about a dt;cision rendered on the weight of evidence, I 
call for the papers and read the testimony in the case. 

The primary question before the board, however, is whether the de­
cision is in accordance with the law as authoritatively construed. In · 
most cases this can be determined from familiarity with the questions 
iavolYed in the case under review. But there are always a certain 
uum ber of cases to be laid aside every day for a more thorough investiga­
tion than can be given at the time of reading. · 

Q. Is there any accumulation in the hands of the board of cases laid 
by for further consideration ~-A. There are quite a number of cases 
of that character in my hands. My assoCiate on the board first reads 
the letters carefully and critically. He indicates his approval or notes 
his objections, as the case may be. They are then passed to me (when 
I am acting as a member of the board), and I examine the decisions 
both originally and in 'connection with the views and suggestions of 
the other member of the board. 

· Q. Who is your colleague on the board ~-A. Mr. Conway, one of the 
oldest clerks in the office. 

Q. I~ he a lawyer ~-A. Yes, sir. 
Q. It seems to me that y·onr;entire time might be occupied in exam in- · 

ing letters as they come in.-A. That is true. 
Q. The object of the arrangement is to make it possible for the Com­

missioner of the General Land Office, through the boards selected by 
him, together with what the law clerk can do, to keep some supervision 
over the current work of the bureau ~-A. Yes, sir; and the method 
adopted is, that if a case involves a new decision, or one on w)lich the 
general views of the Commissioner are not kno~n, or if a change in a · 
former ruling is suggested, or is deemed necessary to tbe public inter­
ests, or if a case is one of peculiar importance, it is presented to the 
Commissioner personally. The board is not expected to present for his 
signature any decisions that are not unquestionably correct accordiug 
to established principles and usage~, and if there is :itny doubt about the 
correctness of the recognized precedents or practice the at.tention of the 
Commissioner is called to the matter. 

Q. Do the members of the board of review receive any additional 
compensation for their work ~-A. No, sir. . 

Q. Their labors are simply doubled without any additional compen­
sation, and they have suffieient ordinary and legitimate business of tbeir 
own offices to keep them employed constantly within working hours 1-
A. Yes, sir. · 

Q. In your experience in the General Land Office do you think the 
crowded condition of the rooms and the enormous mass of files and 
papers accumulated in them, and the want in many cases of ventilation 
aud light, have an injurious effect upon the health of the employes 0?­
.A-. I think these things have a very injurious effecfupon the health of 
the employes. I have heard many of them complain, particularly in re­
spect to injury to the eyes. 

Q. Is there a great deal of work in the General Land Office that re­
quires very exact penmanship and a very close use of the organs of vis­
ion ~-A. Yes, sir; all the work in the bureau requires exactness; a 
large proportion of the clerical force of ihe office is at work on the tract-
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bookR, as the records of land entries are called. This work has to be 
done with accuracy; everything depends upon that, and the want of it 
has in times past caused many troublesome errors. From the inabil­
it~r of tile clerical force allowed to keep that character of work up to 
date or to within a reasonable period, much trouble and annoyance has 
arisen, and a great deal of hardship has been occasioned to settlers. 
For instance, a man makes an entry upon a piece of land; he does not 
know tllat there are obstacles to his acquiring title to it; there may be 
some defect in his case which is ascertauted as soon as it is reached, but 
his case may not be reached for a term of years; in the mean time he 
has gone on and settled, and improved his claim, only to find in the end 
that he has no title, and cannot acquire one, and. somebody else gets 
his improvements. There have been many cases of that character. 

By Senator BLAIR : 

Q. I would like to have you describe as fully and minutely as you can 
the case of a litigation or a contested question from its inception to its 
final decision in tile General Land Office. Say, for instance, a contro­
Yersy between a railroad land-grant and homestead settlers ~-A. A 
settler goes to the localland office and applies to make a homestead en­
try on a tract of land embraced within certain sections supposed to have 
been granted to a railroad company. He is told that the lana belongs 
to a railroad. He says he understands that a prior right was on the 
land, and that this prior occupation excepted· the land from the grant. 
The local officers find that there was a prior settlement, and they advise 
him that he must notify the railroad company that he intends to apply 
to enter that land. A date is fixed for a hearing and the parties appear. 
The railroad is represented by its attorney, and the opposite party 
either by himself or his counsel. It is determined by the register and 
receiver that the homesteader has a right to enter the land. The rail­
road company appeals from this decision, and the case comes up to the 
General Land Office. The railroad division, after a lapse of some years, 
perhaps, examines that case. It determines whether or not, in accord­
ance with the practice of that division, the homestead party had a legal 
right to enter the laud. Pending that determination additional evi­
dence is frequently called for, and a variety of incidental questions 
iiwolving correspondence between .the General Land Office, the local 
office, and the party in interest arise. A decision is ultimately ren­
dered that the homestead party had no right to enter the land. Be ap­
peals or desires to appeal. Ordinarily settlers are not able to employ 
counsel, and they have to depend on themselves. Their appeals, in a 
majority of instances, are dismissed for informalities by the office here. 
The party may be told, in the language of the office, that he must file a 
specification of errors. He does not know what that is, and his case is 
closed out against him. 

Q. How is it with the opposing party, which is the railroad, as a mat­
ter of fact ~-A. They are always represented by counsel, both at the 
local office and the General l.;and Office. 

Q. How is it in regard to the ability of counsel usua.lly employed by 
railroad companies ~-A. Railroad companies .never make the mistake 
of employing lawyers of inferior capacity. A railroad corporation has 
the ablest attorneys in its service that the country can produce. A 
settler has no attorney, or perhaps very inuifterent counsel. He may 
b.e some local attorney without much practice or experience in the ques­
tions he is called to manage. When the case comes before the General 
Land Office a corporation is represented not only by able but by abun-
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dant counsel. The settler generally is wholly unable to employ a resi­
dent attorney, but relies on the merits of his case and the fidelity of the 
officers of the government to secure him his rights. · 

Q. Before what tribunal or what class of minds are these questions 
heard in the first instance ~-A. Before the clerks having that matter 
in charge. 

Q .. Before ordinary clerks ~-A . . Yes, sir. 
Q. Do these counsel have access, informally, to these clerks in private 

conversation and otherwise, and endeavor to press their views upon 
these clerks with such means as they see fit to exercise upon them~­
A. I think it has usually been the fact 'that the views of railroad at­
torneys, and their constructions of the law, have been fully impressed 
upon the minds of clerks acting upon cases in which the corporations 
are interested. The regulations prohibit conferences between attorneys 
and clrrks except upon permission. Such regulations have not always 
proved effective, although they are now more strictly enforced than 
formerly. Attorneys have, however, full access to chiefs of divisions. 

Q. What is the nature of the bearings that then occur upon these 
questions before these clerks, and how are they conducted ~-A. The 
attorney of the company goes in person to the General Land Office, ex­
amines the papers, and if necessary follows the case to whoever has it 

·in charge or control, and argues and insists upon the superior or exclu­
sive rights .of his company to the land. There are no formal hearings. 
The pressure brought upon clerks is the pressure of the power and in­
fluence of the great corporations. If a case involving railroad interests 
adverse to a settler's right or to the public interests happens to come 
to the attention of the Commissioner before finaT decision, the attorneys 
~1sually find it out and interview the Commissioner on the subject. Tl1ey 
also loQk very closely after cases that may in the same manner come 
before the law clerk for his opinion. 

Q. l\feanwhile all questions of fact are practically settled before this 
time by the clerk ~-A~ Yes; sir; he ascertains and states the facts. 

Q. Upon these questions of fact necessarily arise the questions of 
law ~-A. Yes, sir. · 

Q. In a case such as you have mentioned, the counsel for a railroad 
finds it important to hav-e a favorable decision primarily upon questions 
of fact, as upon these facts the legal decisions are based ~-A. Yes, sir. 
And in cases coming before the law clerk, as I have said, he is expected 
to pass upon the question of law as presented from the facts stated. 
But the practice of the law division is to be sure of the facts. When a 
case comes before me, for example, unless it is ref~rred simply for an 
opinion upon some particular question, I go to the foundation of the case, 
and do not, accept the statements of fact as conclusive without a verifi­
cation by the record. 

Q. Are many cases termipated without reaching you at all "?-A. Un­
til the present Commissioner came into office, legal questions relative to 
railroad grants, and to rights and interests arising thereunder, never 
came before the law clerk of the bureau unless in some merely incidental 
and comparatively unirrmortant cases. They were aeted upon exclu­
sively in the railroad division. Under the present practice such ques­
tions as are judged by the board of review to require the consideration 
of the law clerk, are referred to him. When caseR are reserved by me 
as a mern her of the board, for further examination in th.e law division, 
I consult the record of the case, examine the tract-books, the original 
papers and correspondence, and the · prior decisions, and, if the uature 
of the case requires it, the plats and field-notes of survey, or, as the 
circumstances may be, the records of Indian, private land claim, mineral, 
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or other reservations, or adjudications. Then thelegalquestionsareexam­
ined to ascertain if the decision is in accordance with law and go\ern­
ing decisions. Many instances have been found where there is doubt 
about that. · 

Q. Do you mean to say that you frequently find your own opinion 
overruled and controlled by the established decisions of the office ~-A. 
Frequently. And in such case the established decisions govern, if they 
are decisions of the Secr«:-'tary of the Interior, and if the decisions of the 
Secretary are found to have been correctly applied. If a decision is 
simply founded on a previous practice or the office~ which the law clerk 
finds in his judgment to be wrong, the attention of the Commissioner is 
ca1led to the point at issue for -his determination. Some large classes 
of cases have thus arisen within the last few months, in respect to which 
it was the opinion of the law division that the former practice of the 
office was based upon material error in the construction of the laws and 
tbe application of legal principles and authoritative decisions. Some of 
these cases have been .reached for final action by the Commissioner, and 
the former rulings have, upon a very full consideration, been reversed. 

Q. After the Commissioner's decision is annourrced in any case that 
has been referred to the law clerk, is that decision formally prepared in 
the law division, or in t"!:te division where the case originated ~-A. It 
may be prepared in either, according to the circumstances of the case. 

Q. Are the cases that go before you for adjudication such as are not 
satisfactory to the corporations interested in them ~-A. It is the other 
way. The cases in which the decisions that have been made are satis­
factory- to the corporations are the ones that usually come before the 
law clerk's division. 

Q. How is that ~-A. In reviewing the office decisions the cases that 
may be thought to have been erroneously decided, according to the 
views of the law division, are usually those where the decision is favor­
able to the corporation. It is not usual to make mistakes in favor of 

· settlers. 
Q. It is in the revision of this class of work, and the detection of what 

seems to you to be injustice towards the settlers, that the questions arise"? 
-A. Yes, sir; and it is the same way where the interests of the United 
States ar~ concerned. 

Q. But for the scrutiny of the law clerk, as I understand you, the set­
tler dr the government would stand very little chance against a corpo- . 
ration ~-A. I do not wish to make so broad a statement as that. It is 
true, however, that since matters relating to the administration of the 
land-grant system have to some extent been brought before the law 
clerk for his consideration, in the way I have mentioned, he has had 
occasion to raise some important questions, which appear to have been 
heretofore passed withou.t sufficient scrutiny, and to which the att~n­
tion of the Commissioner would not have been called in the usual rou­
tine course of official action. 

FEBRUARY 15, 1882. 
Subcommittee met at the room of the Committee on Public Lands of 

the Senate·. Present: Messrs. Morgan and Blair. 

A. G. McKINZIE, chief of the timber division, being duly sworn, testi­
fied as follows: 

By Senator 1\ioRGAN: 

Question. vVhat is your position in the General Laml Office ~-Answer. 
I am chief of the timber division. 
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Q. How many clerks are there in that division ~-A. There are three 
besides myself, which number constitutes the entire force of the division. 

Q. I believe that division has been recently organized ~-A. Yes; as 
a divisjon .. 

(~. How much room do you occupy~-A. One small room. 
Q. Is there any occasion for more room between your division than 

you now have1-A. There is. 
Q. IIow much more room would be necessary to accommodate con­

veniently and properly the division ~-A. As much room as two other 
clerks would probably occupy., 

Q. Is the business of your division behind ~-A. Not to any great 
extent. 

Q. You have in your division only the consideration of questions re­
lating to the protection of forests ~-A. Yes sir. A certain class of 
ent.ries of timber lands is passed upon by our division where depreda­
tions were committed prior 'to the passage of the act of July 15, 1880. 
When parties make application to enter lands, if they have committed 
trespass upon the lands we pass upon their right to enter and purchase. 

Q. Applications to enter lands by persons who had depredated prior 
to the passage of that law go to you to ascertain whether they are enti­
tled to the immunities of that act ~-A. They do. 

Q. Do the timber agents of the government report to your office~­
A. They report directly to our office, and not to the local la.nd offices. 

Q. All penalties collected for trespasses on the timber lands are col­
lected through the agency of the courts ~-A. ·They are, except where 
tile cases are comprom1sed before suits are commenced by the Secretary 
of the Interior. 

Q. Proposals for com promise in such cases go to your division ~-A. 
They do. 

Q. Is there very extensive waste on the pubJic lands ~-A\ There 
appears to be considerable. Our agents report a great many ca.ses of 
depredations, and we also have private letters from different sections of . 
the country reporting extensive depredations. 'fhe registers and re­
ceivers, who formerly took cognizance of depredations on the public 
lands, do not now notice them except upon instructions from onr office. 

<.~. Do the depredations seem to be increasing or decreasing ~-A. It 
is hard to say, because we do not have the Loree to look the territory over 
tlwroughly. 

Q. Have you any system of inspection of the timber agents ~-A. No, 
sir. 

Q. Yon have to take what each one reports to you as being correct, 
so far as you can believe it ~-A. Yes, sir; they are changed very f:r;e­
quently from one locality to another, and then they do not remain in the 
service very long. There are very few men adapted to that peculiar 
kind of service. • 

· Q. Would it not be very easy for men who desire to commit depre­
dations on the timber lands to find corrupt men as agents, and make 
arrangements with them so that it would be almost impossible to de­
tect t,hem ~-A. That might be done to some extent, but it would soon 
be ascertained that such a thing was being done unless an entire com­
munity should participate in the fraud. 

Q. In such case you would really obtaiv information from outside 
sources and other government officers ~-'-A. We would get the informa­
tion from private individuals and from other government officers, such 

·as revenue and customs officers and district attorneys. 
Q. Are they required to make reports of such depredations ~-A. No, 
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sir; the}~ are not require<l to do so, but they very frequently report 
such cases to the Treasury Department, and the department ba ve sent 
us clown that information. 

Q. Do ~ron think that the existing laws and regulations upon that 
subject are a sufficient protection to the timber lands 0?-A. Perhaps the 
regula.tions so far as they go are the best that can be made under p1·esent 
laws, but the laws in many cases are so contradictory that we do not 
not know-which department really has control of the tinal settlement of 
cases. The general act under which we work are sections 2461-'u2-'63, 
of the Revised Statutes, which, in connection with sec. 4751, R. S., 
would seem to lea,Te the control of trespass cases with the Secretary 
of the Navy; then there is a special law for California, Nevada, Oregon, 
and Washington Territory-act of June 3, 1878; there is a separate law 
for Colorado, Nevada, and all the other Territories except Washington, 
which was passed June 3, 187K. . There is no one general law. \Ve are 
also called upon to recommend for report to the Secretary of the Trt>as­
ury, for compromise, a certain class of cases for stumpage value under 
section 346!) of the Revised Statutes while another class of cases is 
finally disposed of by the Secretary of the Interior upon our recom­
meuda.tion. So that the course to be taken in the disposition of cases 
of trespass coming before the timber trespass division for action is 
difficult and complicated. 

B,y Senator BLAIR: 
Q. In relation. to railro~ds taking timber from the line of road; 

are there complaints against the railroad companies~ -A. There is a 
railroad ~ircular published by the department in relation to taking 
timber from the public lands adjacent to the line of road, for construc­
tion purposes, by railroads. Under the right-of-way act approved March 
3, 1875, railroads can take timber for purposes of construction from the 
lands adjacent to the line of the road. In many instances timber is 
taken 150 miles from the line of the road for the purpose of construc­
tion. 

Q. Are those cases difficult to determine what the law means ~-A. 
It is difficult to determine what is meant by the term adjacent in the 
act. 

Q. The decision of that question would naturally come within the 
jurisdiction of the Secretary of the Interior~-A. It would. 

Q. What roads have appropriated lands remote from the line of road~ 
-A. We have bad trouble with the roads in New Mexico and Arizona 
and the Northern Pacific. In New Mexico they take the timber from . 
one section of the country entirely to build different roads from that 
co~templated by the act. The act says they can take timber to con­
struct the road from lands adjacent to the line of road, but they take 
timber from one particular line of-road for the construction of other 
and different lines of road. The New Mexico and Southern Pacific take 
timLer from that line of road and has built the El Paso and Rio Grande, 
also the Uio Grande, Mexico and Pacific, and an the timber used in 
constructing the Atlantic and· Pacific for 150 miles, as near as we can 
ascertain, has been taken from along the line of the Mew Mexico aucl 
Southern Pacific. 

Q. Are those roads now identical in interesU-A. They are all con­
solidated under one management, as I understand it. . · 

Q. 'rhey were different original corporations, now merged in one~­
A. Yes, sir. 
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Q. You mean that they are consolidated by some business arrange­
ment, and not by any legislation ?-A. It is by a business arrangement,. 

Q. Is there any peculiarity in the appropriation of timber by the North­
ern J;>acific Railroad ~-A. We haYe had a great many complaints from 
settlers in Washington 'ferritory that the Northern Pacific takes much 
of its timber for construction from 100 to 150 miles from the line of the 
road; that the Northern Pacific people, in taking their timber, have cut 
itwheretheyfound a large body of it, on the head of a stream, for instance, 
where they would float it down, it being cheaper to float it 100 miles than 
to haul it 10. The people in those sections have complained very much 
regarding such wholesale cutting and removing of the timber. 

Q. Are complaints of that character frequent ~-A. Quite. 
Q. What does the department do in such cases ~-A. The department 

says that, under the circular, the roads haye a right to take the timber. 
The authority is shown under section 3 of the circular. 

Q. Does that circular authorize the roads to take this timber for the • 
construction of any part of the line ~-A. Yes, sir; this section was con-
strued so that the roads might take timber from public lands, although • 
it might as easily be obtained from their own lands. 

Q. As a matter of fact, do you know whether any road takes its rna- , 
terial from the ungranted public lands when the material could as easily 
be obtained from the lands granted to themselves '~-A. I do not know 
it as a matter of fact. JHy understanding is that they do so. 

Q. Is there any complaint of the public t:mber being taken by the 
railroads ·or by any parties in their interest, and sold and disposed of 
otherwise than for the construction of the road ~-A. There is some. 

Q. To what extent is that being done~-A. The appropriation of tim­
ber by other parties is quite large. It amounted to many millions of 
feet last year; the estimated value of which amounts to several hun­
dred thousand dollars. 

Q. In what particular part of the public domain did this occur ~-A 
In New Mexico, Washington Territory, and the Gulf States there has 
been a great deal, as well as in Dakota; the Black Hills being the prin­
cipal section. 

Q. I understand you to say that your force is entirely insufficient to 
properl~T supervise the entire country~-A. Yes, sir; we have only fifteen 
agents. ' 

Q. What was the · expen~e last ye.ar, as near as you can judge, of these 
fifteen agents ~-A. They averaged from $200 to $225 a month. That 
includes their pay per diem, actual and necessary expenses, and trans-
portation. · 

Q. What amount of money was SaYed by the go-vernment last year by 
the operations of your division and of' these agents ~-A. The amount 
saved over and above the appropriation tor "protection of timber upon 
the public lands," as near as can be ascertained, is $55,000. 

Q. With a comparatively small increase in the number of agents and 
of expense in the field the saving could be made very much greater~-
A. I presume it could. . 

Q. You have the system of doing business, and the employment of a 
few more men would no doubt result in a very great increase of -valuable 
results, would it not 0?-A. It would. 

GEORGE M. LocKwooD, chief clerk of the Interior Department, being 
duly sworn, testifies as follows: 

By Senator MoRGAN: 
Question. vVhat position do you · hold in the Interior Department~-
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Answer. I am chief clerk of the Interior Department and superintendent 
of the building. 

Q. Please state to the committee, in your own way, what necessity, if 
any, exists in the Interior Department building for more room for the 
accommodation of the different bureaus.-A. The question of room is a 
most difficult one to confront. There is not a bureau or office of the de­
partment that is not clamoring for more room, and very justly. As it is 
now, in many instances, the force is separated from its working records, 
as the records have been put in the. halls to make more space for clerks 
in the rooms. 

Q. This state of affairs applies to all the bureaus ~-A. It does, and 
especially to the_ Indian and Land Bureaus. In the Patent Office it is 
not so bad. Nevertheless, that bureau is hampered co~siderably for the 
lack of room as well as the other two. Aside from the question of in­
jury to'the service bJr a separation of the force and records, is the ques­
tion of the health of the employes, who are so close together that 
it is frequently impossible to work to advantage. In the accounting 
division of the Indian Bureau, tor instance, there are eight or ten people 
~n crowded together in one room, and there is neceffiarily so much going 
on, in the nature of conversations, and passing to and fro, that the pub­
lic business is seriously interfered with. Some of the employes of the 
!.Janel Office are occupying part of the model-halls of the Patent Office, a 
place never intended to be used for such purposes. The necessity, how­
ever, of the accommodation of this force was upon us, and we had to 
do it. I consider it bad policy to have the records of any office located 
in the hall-ways, for various reasons. · In the first place~ they are dam­
aged to a great extent by rats and other vermin. In many cases the 
original recdrds and files of the Patent Office have been almost wholly 
destroyed, and cannot be replaced. There are numerous other reasons, 
which will occur to the committee, why there should be room for people to 
perform their duties and for the proper care of the records. I have made 
a computation of the number of square feet occupied by each employe of 
the department, in the Land, P~tent, and Indian Offices, and the highest . 
number, I think, was about eight, and th~ lowest about five, square feet 

By Senator BLAIR : 
Q. That is hardly room enough to be buried in ~~A. Hardly. 

By Senator MoRGAN: 
Q. Do you think that the Indian Bureau could be removed from the 

Int.,: dor Department building without serious inconvenience to the pub­
lic service "?-A. I think it could be, by keeping the Commissioner and 
chief elerk near the Secretary. 

Q. If the Indian Bureau were removed from the Interior Department 
bnililing, would there then be sufficient room for the accommodation of 
the other bureaus for some years, say five or ten ~-A. Not by any means. 
That change would relieve about eleven rooms, but they could all be 
filled up without making any perceptible decrease of the crowded state 
of the department. It would not enable us to bring in a number of out­
side offices and further concentrate the work. The Pension Office is 
now occupying four builuings outside of the main office. The main build­
ing is on. the corner of Twelfth street and Pennsylvania avenue. These 
outside ofiJces have been partially fitted up for office purposes, but they 
are wholly unfit for such purposes. The force in this way is so diversi­
fied that they do not work to advantage. By a concentration of the 
force we can obtain the best results. 

. . 
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Q. I presume that you really occupy in the model-halls, that were de­
signed for the Patent Office, more room than would be furnished by the 
elm·en rooms which could be vacated by the Indian Bureau ?-A. We 
have now in the model-hall a number of people, not one-fourth of whom 
could properly be accommodated in the rooms of the Indian Bureau. 

By Senator BLAIR: 
Q. What bureau would you remove from the Interior Department 

building if you were to arrange the force, under the direction of the 
Secretary of the Interior, to the best advantage ?-A. The Indian Bu­
reau. When you come to the other two bureaus occupying the build­
ing-! mean the Patent and the Land Offices-it is not practicable to 
split their force. That is to say, the business is of such a cha,racter that 
the force must be located contiguous to their records. You could not 
take all of their records nor any part of them away, to advantage, with­
out taking a corresponding portion or all of the force. · If a part of 
the force of the Land Office was located in another building it would 
necessitate the traveling back and forth of the force between the two 
offices to get at the records, which cannot be separated to accommodate 
any specific branch of the office. 

Q. Even if the change spoken of was made, and eleven additional rooms 
were placed at the disposal of the Land and Patent Offices, it would be 
no substantial and permanent relief~-A. It would not. I have made 
some computations as to the space occupied by the Post-Office Depart­
ment~ and I have arrived at this concl~sion: If that building were im­
mediately put at our disposal it would not properly accommodate our 
whole force. We might then accommodate in the two buildings the 
Pension Office, the Bureau of Education, and the other bureaus which 
are now situated outside, but would then be crowded. 

Q. Do you see any remedy for the crowded state of the department 
before the erection of a ~ew building; and, if so, what ?-A. The service 
of the Interior Department as at present organized certainly requires 
for its use a building as large as if not larger than the Post-Clffice De­
partment. 

By Senator MORGAN: 
. Q. You have said that it was impossible to separate the fO'rce con­
nected with the Patent Office and the General Land Office into different 
buildings without material interference with the dispatch of the public 
business ~-A. I have. 

Q. Is it not equally impossible to separate the records of either of 
those offices without producing great embarrassment in looking up rec­
ords to which yon have to make constant reference ?-A. Yes, sir. It 
is as important to have the records together as the force. 

Q. The papers, both in the Patent Office and the General Land Office, 
are incapable of being separated without serious detriment to the trans­
action of busine8s ?-A. 1 t is particularly so in regard to the Patent 
Office. 

Q. In patent causes constant recurrence is had to the original records? 
-A. Yes, sir; it may be necessary to examine several hundred drawings 
in relation to a particular alleged invention. It may be claimed that 
the invention is new and original, and it may be necessary to examine 
the records for a long time back to establish whether it is or i.s not. 

Q. Would the inconvenience in the transaction of the public business 
be so great in the Land Office ?-A. It would not perhaps be so great, 
but still it would be serious. The plat-books I understand bf,lve to be 

.. 
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referred to in all sorts of cases, and it would be impracticable and un­
wise to place them away from the working force, or to separate them. 

Q. You are therefore clearly of the opinion that the force in both OI 

those bureaus must be maintained in their integrity in order that the 
government should receive proper attention in the transaction of busi­
ness, as well as private parties?-A. Yes, sir; it is possible that a por­
tion of the mere copying force of the Land Office could be worked in 
some other locality without great disadvantage, but at the same time 
it would not be economy, speaking from a bmdness point of view. As a 
measure of immediate and pressing relief it might be done, if we had a 
building immediately contiguous to the department. . 

Q. From my examination of the office and also of the Patent Office 
I was impressed with the idea that there was an enormous accumula­
tion of papers and files in the building, which made it very dangerous in 
case of fire.-A. I do not see that the danger from fire is great except in 
the east and south attics of the building. The architect in charge of the 
reconstruction of the building has frequently reported the inflammable 
condition.of the remaining unreconstructed portion of the building. 
There are two wings in the attics that are especially liable to take fire. 
A board of officers composed of the Quartermaster-General, the officer · 
in charge of the public buildings and grounds, and another officer whom 
I cannot now recal11 soon after the fire in the Interior Department build­
ing examined the remaining wings that were not burned at that time. 
They made a report, which is included in an executive document, setting 
forth the dangerous condition of the remaining portions of the building. 
The architect of the building, Mr. Oluss, has also frequently brought the 
matter to our attention. The north and west halls of the building, as 
reconstructed, are considered to be absolutely fire-proof. 

Q. Is there any doubt entertained now that the fire in the building 
originated in defective flues, and the fact of havingt9o much wood used 
in construction ~-A. That was probably the cause of the fire. · Wood 
was used in places that nobody knew or suspected. The other two wings 
ought to be reconstructed as soon as possible. 

Q. Do you think there is any danger from fire in that building by hay... 
ing such enormous masses of paper exposed ?-A. The danger from 
paper is not nearly so great as the danger from wood. The greatest ap­
prehension now existing is in regard to the unreconstructed roofs apd 
attics. . ' 

Q. From your know ledge of the conditiun of the files and old records 
of the various offices in that building, would you say that there bad 
been great damage sustained by vermin and the molding of the papers? 
-A. I should. 

Q. Has it been possible to prevent that?-A. Not wholly. We have 
done the best we could, b~· tinning the doors, using roach powder, &c., 
but it cannot be wholly prevented. · . 

Q. You say that the rooms occupied for clerical purposes in many in­
stances are unfit for use ?-A. Many of the rooms which are occupied 
by the clerical force in the Interior Department building are not at all 
fit for occupation, and were never contemplated to be so occupied. 
'They were designefl for use as store-rooms, for fuel, &c., but the needs 
of the service were so pressing that even . in the sub-basement we are 
working people where health is endangered every clay. There is not 
sufficient light nor ventilation. 

Q. The building, in other words, is excessively overcrowded with 
people, files, and furniture ?-A. It is. 

Q. That remark is true of every office and ever3-,. room in the buillling, 
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unless it be that o.f the Secretary of the Interior ~-A. It is. In the ap­
pointment room we are working seYen people. The desks are so close 
together that the employes can hardly get to their places, and if any one 
wishes to consult with the appointment clerk about the business of the 
office there is no privity. I am clearly of the opinion that the Patent 
Office should have the entire building for its own use. Its present needs 
would probably require most, if not all, of the space available for a work­
ing force, taking into consideration the fact that the rooms are only fit 
for store-rooms in many instances where they are now used by the em-: 
ployes, and that they should be used hereafter for the purposes for which 
they were originally designed. 

Q. It has been suggested that the model-halls of the Patent Office 
might be .transformed into rooms for the accommodation of the clerical 
force, and that there was really no necessity for preserving a copy of all 
the models as is now the case. What is your view of that subject ~-A. 
In respect to that subject my views are somewhat divided. So far as 
the necessity for models is concerned I do not believe that they are re­
quired in such large numbers as are now stored in the Patent Office. In 
the English Patent Office they have no models; everything tliere IS rep·­
resented by drawings. As opposed to this view, however, is the ques­
tion of sentiment. These models constitute an immense national mu­
seum of curious things in the way of inventions, and it is a very attract­
ive place to visitors. Any effort to dispense with it entirely would 
probably meet with a large measure of opposition, somewhat sentimental 
in its character perhaps. 

Q. In respe0t to these models constituting a mere museum, could not 
they be divided, and those that are required for reference and current 
business be separated from those that are mere matters of curiosity,_ 
A. I am clearly of the opinion that models that do not represent any 
patent could be segregated from the rest and stored elsewhere without 
material injury to tlie workings of the Patent Office or inventors. 

Q. The use of these models for which patents have been issued is to 
prevent persons hereafter from getting patents as for original inven­
tions in such cases '-A. That would be the object, and also to establish 
the state of an art. 

Q. How many files referred to in the current business of the office, 
stored in the basement '-A. Many of them; nearly 7,000 volumes of 
lahd records and 6,000 pigeon-hole cases of files. 

Q. Are any such records stored in the attic ~-A. I think that in the 
attic over the main or F-street front the Patent Cffice bas stored some 
classes of files .in places where thf'y should not be by any means, and . 
where they are liable to be burned like a tinder-box. . 

Q. There seems to be no way to avoid these dangers in the disposi­
tion of the files except by going out of doors '-A. No, sir; we twist 
and turn to gain even one room, a drop in the bucket. When the office of 
Commissioner of Railroads was created and located in the Interior De­
partment the question of room became paramount, and the force of the 
Patent Office had to be consolidated to make room for the Railroad Office, 
to the detriment of the public service. The Interior Department (the 
home department of the country) is year by year being augmented to 
·such an extent by reason of natural growth and additional legislation 
that a great building to accommodate it should, to my mind, be imme­
diately provided for by Congress. The service is now no doubt seriously 
impaired and individual rights embarrassed by reason of lack of space 
for the proper transaction of the business of the department. 

Q. Is there a number of clerks of the different bureaus employed in 
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the corridors of the building~-A. Not exactly. The ends of the halls 
where they intersect at the four angles have been cut off and occupied 
by a portion of the clerical force, interfering with proper light and ven­
tilation, and used in a way nev-er contemplated in the construction of 
the building. · 

Q. This overcrowded condition of the department building has been 
· the cause of great anxiety to the gentleme11 in charge of the different 

bureaus and divisions, and has led to a great deal of discussion ~-A. 
Yes, sir; and it has given me a great deal of annoyance as superintend­
ent of the building to so adjust the space in the building as to best 
accommodate all in the interest of the department in general. In other 
words, if a room by any means becomes vacant every bureau officer in 
the department makes a dead-set to get possession of it. The Commis­
sioner of Indian Affairs obtained the consent of the Secretary of the 
Interior to use his (the Secretary's) ante-room adjoining his office for 
the clerks of the Indian Bureau. The change has not yet taken place, 
however, but the Patent Office driven ont of a room in place of it. 

Q. Now, in all of these discussions, has any plan been even suggested 
by which it is supposed to be possible to keep these various bureaus in 
the Interior D partment building and give them sufficient space for 
two or three ears to come, supposing that the current business would 
continue about as it is now ~-A. All discussion so far as I have any 
knowledge has led but in one direction, and that is the necessity for 
additional room outside of that building for the force now employed 
there. That necessity is absolute and immediate. For instance, we 
have asked for an additional appropriation of ($:25,000) twenty-five thou­
sand dollars for the General Land Office, to enable them to bring up 
the land patents which are a year and a half behind in time, and sixteen 
thousand in number. The government has taken people's money, but 
failed to give them a title to their property. It is simply a question of 
time, as might be illustrated by the problem of employing one man one 
hundred days or one hundred men one day. The work has got to be 
done. The government has pledged itself to it. If we get that appro­
priation, then comes up the serious question of where we could work 
the force; and to that end I have been urging, as best I might, the con­
tinued renting and occupation by the government of the building now 
used by the Census Office, corner of Thirteenth street and Pennsyl­
vania avenue. 

J .ANU .AR Y 26, 1882. 

Subcommittee met at the room of the Committee on Public Lands. 
J. W. LE BARNES continued his testimony as follows : 

By Senator BLAIR: 
Question. Will you please further illustrate the meaning of your last 

answer given to the committee on your previous examination ~-Answer. 
It had been an early and uniform ruling of the J.;and Department that 
the grant to a railroad company took effect upon lands within the indem­
nity limits at the same time tbat it did upon lands within the granted 
limits. 

At the October term of the Supreme Court in 1878 (100 U. S., 382), in 
the case of Michael Ryan v. The Central Pacific Railroad Company, suc­
cessor to the California and Oregon Railroad Company, the court said 
that the right to select lieu or indemnity lands was only a float and at-

8Lo 
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tached to no specific tracts until the selection was actually made in the 
manner prescribed. 

In the case before the court there had been an alleged J\Iexican grant, 
covering a tract of land embraced within the indemnity limits of the 
railroad grant. 

At the date of the railroad grant the M·exican claim was pending for 
confirmation. It was subsequently declared invalid by the court and 
finally rejected. The land tben became public land of the United 
States, !Subject to entry or location by the first legal applicant. The 
railroad company having a right to make a selection of indemnity lands, 
selected a tract of this land. Had the Mexican claim been on lands 
within granted limits, it would, as the court has ruled, have operated as 
a conclusive reservation from the grant. But being within the indem­
nity limits, and the grant, as a matter of fact, not being one of the 
large class of grants in which reserved lands are "excluded from the 
operations of the grant," it was, as the court found, subject to the rail­
road selection. The court also found that it was properly selected, and 
that the selection had been approved and the land patented to the com­
pany. After these proceedings had been had a settler went on the land 
and claimed the right to enter it, on the ground that it had been ex­
cepted out of the grant by reason of the prior Mexican claim. Had the 
former rulings of the Land Department been correct, that the title to 
indemnity lands passed with the grant, the settler's claim would have 
been valid, since the Mexican claim would have reserved the land from 
the grant to the railroad company. But the court held that the right of 
indemnity selection did not attach until the selection was made, and, as 
in this case, the selection had actually been made and the land conveyed 
to the company before the settler's claim was initiated, the right of the 
company was intact. 

The principle of the decision was that where lands within indemnity 
limits were public lands at date of railroad selection, and were, as in 
the case in question, properly subject to such selection, the fact that there 
had once been an appropriation or reservation of the land made no dif­
ference as to rights accruing after such prior appropriation or reserva­
tion had ceased. 

Soon after this opinion was pronounced, the Secretary of the Interior, 
in the case Blodgett v. The California and Oregon Railroad Uompany, 
(6 Oopp., 37) applied the principle of the Ryan decision to a case where 
lands within railroad indemnity limits had not been selected in fact~ but 
bad been withrawn from sale or disposal for the future puypose of such 
selection. · 

In this case the Secretary held that the withdrawal had been author­
ized by statute, and that at the date of withdrawal the tract in contro­
versy was public land, and therefore subject to the withdrawal. There 
bad been a prior settler on the land who had abandoned it, and whose 
claim, the Secretary held, was not of such a character as to exclude the 
land from the withdrawal, and consequently a second settler who went 
on the land after the abandonment by the prior settler, and after a 
legal withdrawal bad been made, could claim no rights by virtue of the 
former settlement. 

The principle-of this decision was that where lands were public lands 
at date of withdrawal, and were subject to withdrawal, and were legally 
withdrawn, a subsequent settler could not claim againf the reservation 
made by such prior valid withdrawal. 

The fundamental propositions in the case were that the land was un- . 



CONDITION OF THE GENERAL LAND OFFICE. 115 

appropriated and unreser\ed public land at date of withdrawal, and was 
legally withdrawn at that time. 

In appl~'ing these decisions to cases arising before the General Land 
Office; the principles stated by the Supreme Court in the Ryan case, and 
by the Secretary in the Blodgett case appeared, in the opinion of the 
law clerk of the bureau, to have heen misunderstood. 

The Supreme Court had held that a reservation existing at some time 
previous to the attach1pent of the railroad right, but extinguished and 
not existing at the date of such attachment, did not defeat the railroad 
right. T1Je office held that a reservation which was in existence at the 
date of a withdrawal of lands within indemnity limits did not defeat 
the withdrawal, and accordingly rejected the claims of settlers who entered · 
the land after the extinguishment of the prior reservation and before 
the attachment of the railroad right ; and the decision in the Ryan case 
was cited as the authority for this ruling. 

The Se~retary held that where a prior valid settlement claim was not 
existing at date of withdrawal, the withdrawal prevented the acquisi· 
sition of a subsequent settler's right. The office cited this decision as 
authority for ruling that where there was a valid settlement right exist· 
ing at date of withdrawal, then no subsequent settler's right could be 
acquired. 

Finding the decisions of the office thus in apparent contravention of 
the law as it exists in the statutes, and as expounded by the Supreme 
Court, and in contravention also of the cited rulings of the department, 
all decisions of this character were withheld and an explanation asked · 
from the writers. 

They stated that their decisions were in accordance with the practice 
of the office; that in their opinion such decisions were erroneous, but 
that they were not permitted to express their own judgments, and that 
they were required to write their decisions in the way they bad done. 
The attention of the chief oft e diYision was then called to what seemed 
to be an obvious misapprehension of the Ryan and Blodgett decisions, 
as thus shown. He stated that he had followed the practice which he 
had found existing. 

The questions involved in the withheld decisions were then stated to 
the Commissioner. He directed me to rewrite the cases as I thought 
righf, and to present to him the original dedsions, together with those 
prepared by myself, for his consideration. I did so, and the matter was 
contested before him at intervals from July until December. He per.-­
ceived that the practice of the office was not supported by the authori­
ties cited for its Rnpport, but he was assured that the practice was nev­
ertheless sanctioned by other and unpublished decisions of the Secre­
tary. He required the production of such unpublished decisions, and 
one alleged to be of the character named was presented to him. I stated 
to the Commissioner my opinion that this decision did not have the 
meaning claimed for it, and could not be held to have such meaning·, 
except by a forced construction of an ambiguity arising from an evi­
dent misapprehension by the writer of that decision of a former decis­
ion made by the Commissioner. 

It wa8 then insisted that the matter should be referred to the Secre­
tary, which was done. The Secretary declined to consider the subject, 
whereupon the CommisRioner felt at liberty to act, and he reversed the 
preceding practice of the offic~ and made the proper decision in this 
class of cases. But from April, 1879, to July, 1881, the incorrect appli­
cation of the Ryan and Blodgett decisions had been made in a very large 
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number of cases, in every one of which some poor man's home had been 
sacrificed. 

For the long term of years previous to 1879 the practice had been the 
same, under the theory, as I have stal;ed, that the rights of railroad 
companies to land within indemnity limits were held to have attached 
at the same time as to lands within granted limits. 

The effect of the misapplication of the Ryan and Blodgett decisions 
was to continue the former practice after the pripciple upon which that 
practice was founded had been pronounced incorrect by the Supreme 
Court. 

Q. Can you give any idea of the extent of the opPration of this thing 
· upon the settlers ~-A. From April, 1879, to August, 1881, or a period 

of two years and a half, I suppose there must have been at least two 
or three hundred cases decided in that way, and perhaps very many 
hundred cases were so decided previous to the decision of tb.f Supreme 
Court. . 

Q. These are cases where men who have made their improvements in 
good faith have been ousted from their property by the railroad com­
panies without compensation ~-A. Yes, sir; or by the land department 
for the benefit of the railroad companie~. 

Q. Has it. been the cu~tom of the railroad company, or those who 
obtain these improved lands by virtueof this construction of the law 
making grants to them to compensate the ousted parties for their im­
provements 0~-A. I have never heard that railroad companies compen­
sated settlers for their improvements on lands decided by the depart­
ment to belong to the railroads. There have been many classes of cases 
in which the railroad companies have obtained land in this way. 

Q. If these men, who have been ousted by erroneous decisions of the 
Land Office, that is to say decisions of the Land Office contrary to the law 
as settled by the Supreme Court, would these injured parties have rights 
of action against the corporations, or against any party whatever for 
anything, or against the government, or would they have valid claims 
against the government ~-A. That is a question I would not like to 
pass upon. . 

Q. Do any other instances of hardship in the operation of the land 
laws occur to you ?-A. There are several lines of decisions bearing 
upon these points. 

Q. I would like to obtain them. The committee are instructed by 
Fesolution to inquire into instances of hardship and abuse in the opera­
tion of the land laws, and to report any facts or information they may 
obtain for which there should be a modification of such laws in their 
opinion ~-A. The Land Office, as of course the committee understand, 
is governed by t,he decisions of the Secretary of the Interior. The Com­
missioner makes at the present time very few original decisions invohr­
ing the rights of settlers. The questions that come into the office per­
taining to these contests have in the main been heretofore determined, 
and the office acts according to its understanding of the authoritative 

· ~ecisions of the Secretary. I could only answer your question, there­
fore, by referring to the decisions of the department. Besides, these 
decisions involve questions of law, and it is very difficult to state ques­
tions of law as matters of fact. 
· Q. I wish you to state any unjust or inequitable operation of the land 

.Jaws such as might be remedied by statute, so that the entire system 
should work justice in different cases where it now works injustice~­
A. It is not legislation that is wanted in all cases. 

In reply to your general question I could refer to some lines of de-
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cisions which have caused injustice to settlers. In the case of Gates 1JS. 

California and Oregon Railroad Company it was held by the Secretary 
in 1878 (5 Copp., 150), that when a pre-emption settler was on land 
within railroad limits at the date of the attachment of the railroad right 
and afterwards abandoned his claim or transferred his improvements to 
another, the former pre-emption claim did not except the land from the 
grant, and that a subsequent settler purchasing this former settler's 
improvements, or otherwise occupying" the land after the former settler 
had abandoned it, could uot have his claim recognized. 

'I1he same rule had existed previous to the decision in the Gates case 
and prior to 1876, and had caused much complaint, as it was of wide 
application and affected great numbers of cases. 

In 1~76, Congress attempted to correct this, and some other rulings of 
the department, by positive legislation. The act of April 21, of that 
year (19 Stat., 35), was a mandatory act requiring the department to 
recogniz~ the validity of subsequent entries wllere land had been cov­
ered by former claims of the date of withdrawal of lands for railroad 
gTants: This act did not have tlle effect which was shown by the Senate 
debates to have been expected by the legislative mind. The Gates de­
cision was rendered without reference to the act of 1876, and was after­
wards modified upon such fact lwing shown. But the unmodified decis­
ion appears to have been the rule usually followed in the Land Office down 
to a recent date. The regulations adopted by departmental concurrence 
or instructions, and the rulings made under the act of 1876, had the 
effect in all cases ·to make the relief contemplated by that act difficult 
of availability, and in most cases to render the act inoperative. It was 
held, for example, that the act could have no prospective effect because 
its language implied a past tense. Then it was held that it could have 
no retroactive effect because that would be unconstitutional. Again, if 
a case arose, that in the view of the office could be recognized as coming 
within the provisions of the act, the claim was rejected, unless the party 
was careful to state that he claimed the benefit of the act. He was not 
allowed to have the benefit of the act unless he expressly claimed it. A 
great many cases have been adjudicated in this way, and the parties who 
had an absolute legal right to their land under the mdemnity provisions 
of the acts granting lands for railroad purposes, and had such right ir­
respective of the act of 1876, were defeated in their claims under the 
construction given to an act designed for their protection. 

A. CJ:Lse was adjudicated under this act to which the act had no appli­
cation, and this case w,as then brought before the State court of Kansas 
as a test case to determine the validity of the act. In this case, accord­
ing to the fi:o.dings of the court, the original settler was proven to have 
Yoluntarily abandoned his claim in 1868. In 1869 the railroad right at­
tached. In 1871 a second settler made an entry of the land. This entry 
was canceled, and in 1875 the land was patented to the railroad com­
pany. ln 1878 the second settler's entry was reinstated by the Secre­
tary of the Interior under the act of 1876, and patent was issued to the 
settler. Then the case was brought before the court. The court found 
that the first settler's claim was invalid, and accordingly held that the 
second settler had no rights against the railroad grant, which had be­
come effective after the abandonment of the first settler's claim. The 
court thought that under the circumstances recited, the reinstatement 
of the second settler's entry was a mistake in law, and observed that as 
the railroad company's title bad vested in this particular tract in 1869, 
this vested title could not be disturbed by a subsequent act of Congress. 

The act of 1876 provided that \Yherc valid homestead or pre-emption 
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claims existed at date of withdrawal of lands under railroad grant.s, 
and these claims were afterwards abandoned, the claims of subsequent 
settlers on such lands should be confirmed. In the case before the court 
the prior settlement claim was found to be invalid. In sustaining the 
title of the railroad company in this case the court neither expressed 
nor implied an opinion tb.at the act of 1876 would not be operative in a 
case coming within the provisions of that act, but only that the act was 
not operative in a case not coming within its provisions. Yet, upon the 
rendition of the judgment of the court in that case, as thus made up 
and stated, all cases depending in the Land Office to which the act of 
1876 did apply, were suspended at departmental instance, and none 
have since been acted upou. 

It bad al·ways been understood by the public that lands appropriated 
by pre-emption or homestead settlers at date of attachment of railroad 
rights were excepted out of the grants, and that the companies were al­
lowed to select other lands as indemnity. Such are the terms of grant­
ing acts. The Supreme Uourt has said that any appropriation of pub­
lic land excepts such land from a subsequent grant unless the act 
making the grant expressly provides for including the land so appro­
priated; and further, that it makes no difference what afterwards be­
comes of the land. Once excepted from a grant it is always excepted 
from that grant, and, if released from the prior appropriation, it rev-erts 
to the government and does not inure to the grant. The railroad grants 
do not, in any case, include lands covered by pre-emption or homestead 
claims, but both are expressly excluded therefrom. 

In view of these well-understood principles and facts, large numbers of 
settlers purchased the improvements of former settlers, or took posses­
sion of the land after it had been abandoned by the former settler, and 
naturally and properly expected that upon due compliance with the laws 
in respect to settlement, residence, and cultivation, or payment for the 
land, as the case might be, they could obtain title to the land. They 
found upon the adjudication of their claims by the land department, 
which was perhaps several years after their settlements had been estab­
lished, that it was held that they had no right to the land, and their 
homes and improvements went to the railroads. They were compelled 
to buy the land of the railroad or leave it. This was generally the case 
where the prior claim was a pre-emption claim, and in some classes of 
cases where the prior claim was a home~tead entry, although in respect 
to all other than railroad interests it is the invariable rule t.hat home­
stead entries segregate the land. The difference in rulings between 
homestead and pre-emption claims, as affected by railroad grants, ap­
pears to have been based upon a theory once invented that some elemental 
distinction exists in the legal nature of rights acquired under these 
different laws, although settlement and cultivation are the substantial 
conditions of both, and although land that may be entered under one of 
these forms of disposal may equally be entered under the other. The 
railroad-granting acts make no such distinctions, but the exceptions to 
the grants are the sarrie both in homestead and in pre-emption caseH. 
Mr. Secretary Chandler, during his brief term of office, reversed anum­
ber of rulings in these and other respects that had worked great ha.rd­
ship and injustice to settlers, but the old practice was afterwards re-es­
tablished. Recently, however, in one or two important particulars, some 
of these rulings have been modified. This is the case in regard to the 
Gates decision, to which I have referred. 

It should perhaps be stated that this decision was founded upon a 
phrase in a Supreme Court decision in a school-land case (Water and 
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Mining Company. vs. Bugby), which was held by the Secretary to have 
reversed former explicit declarations of principle made by the court. 
But in a later case, lVlining Company vs. Consolidated l\iining Company, 
(103 U. S., 103), the court stated that it did not say anything in the 
Bugby case that conflicted with the principle it bad formerly declared. 
The Secretary had held that a pre-emption claim which may have existed 
to a tract of land at the time of the attachment of a railroad grant, if sub­
sequently abandoned, even though in all respects legal and bona fide, 
would not except the land from the grant, but that upon the failure of 
such claim the land would inure to the grant as of the date when the 
grant became effective. This ruling was opposed t,o the views of the Su­
premeCourtas expressed in Wilcox vs. Jackson (13 Pet., 498, 513), Leav­
enworth, Lawrence and Galveston H.ailroad Company vs. The United 
States (92 U. S., 733, 749), Newhall vs. Sanger (92 U. S., 761), &c. Af­
ter much controversy the rule in the Gates case has been relaxed, and 
land covered by valid pre-emption claims at date of railroad grant or 
withdrawal have within a quite recent period been again deemed sub­
ject to the claims of subsequent settlers. 
· Q. So that defect f-eems to be remedied, so far as the office is con­
cerned, now, but it has been operating unjustly from the dates of the 
original grants in most instances?-A. The decisions have been irregu­
lar. Sometimes they were one way and sometimes the other, but they 
have Yery generally been against the settler. 

• Q. What other instance of hardship to settlers do you recall ¥-A. 
Referring to the general principle that homestead entries segregate 
the land so that it cannot be taken by any other form of disposal, 
I may mention a decision by the Secretary in 1879, known as the Knis­
kern case (6 Copp., 50), which is one of the classes of caRes in which the 
principle Mated ifl not applied in contests between settlers and railroafl 
grants. In this case a soldier's homestead entry had been made on a 
tract of land in Minnesota, under the act of 1864 (R. S., sec. 2294), which 
permitted soldiers in actual service to make their affidavits of intention 
to claim the land before a commanding officer. Thousands of soldiers 
availed themselves of this pri-vilege, hoping, perhaps, to return from 
the field and have a farm to go to, or in any event to provide a home 
for family or parents. They d.id not always return. Their families 
could not always move out on the wild land. So that in most instances 
the required residence and improvement was wanting, and the entries 
were canceled in due course of time. While existing on the records, 
however, such entries operated to reserve the land under the general 
rules of law applicable to all homestead entries. The public knew no 
difference between these soldiers' homestead entries and homestead en­
tries of any other class. Neither did the department until1879. Then 
it was held, in the Kniskern decision. that the soldier's entry in that 
particular case was prima facie invalid in its inception, and therefore 
that it did not operate to except the land from a railroad grant. All 
the lands that had been covered by these entries had been re-entered 
by other persons after the homestead entry had been canceled. 'rhe 
soldier's entry was a homestead claim, ancl homestead claims as well 
as rights were exceptedfrom the grants. For fifteen years settlers bad 
beeu educated by practice and precedent to believe that second entries 
made after the cancellation of the first would be respected. They knew 
that neither themselves nor others could legally go on the land until the 
former entry bad been adjudged invalid. They did not know that rail­
road companies had rights that citizens did not possess. Secretary 
Chandler had ruled in a printed decision in this class of cases that they 
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had not. - But the settlers were undeceived by the decision in the Knis~ 
kern case; and those to ''hom that decision applies lose their improved 
farms, which go to the railroad. 

In the application of the Kniskern decision by the Land Office it is 
made to practically govern a much larger class of cases than that of 
the precise one decided. In all cases that have arisen since this decision 
was rendered; and in which the basis of the present settler's claim was 
the exception from the railroad grant of lands embraced in a former 
soldier's homestead entry, this office has volunteered to order hearings 
for the benefit of the railroad companies, and has required the present 
settler to affirmatively prove the validity of the former entry. The Sec­
retary ruled only on a case where the entry was, as held, prima facie 
invalid under the exceptional circumstances of that case. In the oppo­
site class of cases, where the homestead entry was prima facie valid, 
the office has ordered an inquiry by trial before the local officers, aud 
the production of witnesses, and has thrown the burden of proof on the 

. party claiming under the prima facie valid right. 
A recent case of this kind will illustrate what I have just said. .Tulia 

D. Graham made homestead entrv in 1877 on a tract of land in Minue­
sota, which, at date of attachment of railroad right to public lands in 
the same township, had been em braced in a soldier's homestead entry. 
The soldier's entry was valid on its face and the right of Miss Graht"trn 
to enter the land was not contested by the railroad company. But a 
hearing was nevertheless ordered. The company was notified but de- • 
clined to appear. l\1:iss Graham was unable, on account of sickness, to 
go to the place of trial, and there was, therefore, no appearance by 

· either party, and no trial was had. Whereupon this office decided that 
Miss Graham's entry should be held for cancellation, on the ground that 
she had had an opportunity to prove the validity of the former entry, 
but had failed to do so. 

She asked for a new trial to give her an opportunity of presenting the 
required proof. Her application for a new trial was treated as an ap­
peal. She was informed that her appeal was defective and she was al­
lowed fifteen days to amend it by tiling a specification of errors. Not 
having been heard from at the expiration of this period.~ the former decis­
ion, holding her entry for cancellation, was dechued final and the lan4 
awarded to the railroad. At this point the case happened to come be­
fore the law clerk of the Land Office and was personally submitted to the 
Commissioner, who reversed the action in favor of the railroad and 
sustained the homestead entry. So in this individual instance the 
wrong was remedied, but the practice indicated by the preceding re 
cital has been the uniform rule of this office since the Kniskern decision. 

The award of land to railroau companies when no claim has been made 
·by the companies ·is an incident to the exceptional practice of the office 
in favor of railroads that does not exist in respect to any other class of 
grants. In the case of school-land grants, for example, the office acts 
upon the facts of record and the law applicable thereto in adjudicating 
settlement C-laims on the school sections, notifying the State of its de­
cisions, when the State may appeal if it' :so desires. A contest between 
the State and settler is never assumed but must be instituted in fact if 
the State desires to contest. But in the case of railroad grants sett,le­
meut claims are treateu as contests. The settler is required to especially 
notify the railroad company of his application to enter or to make proof. 
Notice by publication, which in all other cases of settlement proof is 
notice to the world, is not sufficient notice to a railroad. If the com­
pany does not appear, or does not, in fact, desire to contest, it makes 
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no difference. It is regarded as a contestant in any event, and the • 
strict rules governing contests is applied to the settler, who, I have 
reason to believe, in a very many cases, even where the set~lement claim 
would appear to be irrefutable, driven by practices of the office, and 
the terms and requirements of official letters, as well as by delays and 
appeals, into compounding with the railroad by purchasing from the 
company the land to which he has an apparent right under the law. 

The grant for the Saint Paul and Pacific extension lines in Minnesota 
after its renewal by Congress was transferred by the State to certain 
companies, except so far as the lands embraced in the grant were not 
occupied by actual settlers on l\1:arch 1, 1877. The right to lands so 
~ccupied was not transferred by the State to the companies, but was 
expressly withheld, and the governor was authorized by act of the leg- , 
islature to release all such lan<ls to the United States in favor of the 
settlers. The releases were duly executed by the gove:r:nor, but are not 
accepted by the department, unless the lands are also relinquished by 
the railroad companies, who have nothing to relinquish. The State offi-
cers haye repeatedly complained of the action of the department in this 
respect. One case has been brought to my notice where, even after both 
the State and the railroad company had relinquished in favor of the set-
tler, the Land Office, by the decision as prepared for the Commissioner's 
signature, refused to allow the settlement claim, and questioned the 
power of the State to withhold from a railroad company any lands 
granted to the State by Congress and ma<le subject to the disposal of 
the State legislature, although the Supreme Court of the United States 
harl expressed different views. 

The final renewal by Congress of the grant for the Saint Paul and 
Pacific extension lines (now the Western and the Saint Paul, Minneap­
olis, and Manitoba Ra.ilroads) (18 Stat., 203) was made :upon the express 
condition that the rights of actual settlers and their grantees, who, on 
June 22,1874, were residing on the formerly granted lands, or who other­
wise bad legal rights in .any of such lands, should "be saved an<l secured 
to such settlers, or such other persons, in all respects the same as if said 
lands bad never been granted to aid in the construction of the sa.id lines 
of railroad." This grant had twice before been fodeited and renewed. 
A change of route had been authorized, and the original grant had been 
increased from six to ten sections per mile. The condition affixed to 
the last renewal was followed by another conrlition that any company 
taldng the benefit of the act should, before acquiring any rights· under 
it, file an acceptance, under seal, of the condition above rc>cited. Tllis 
acceptance was never :filed. The department thereupon held the act 
inoperative, and rejected the claims of settlers who had settled in good 
faith on the formerly granted lands prior to June 22,1874. But it does 
not appear to have regarded the rights of the railroad f'.ompanies to have 
been in any wise impaired thereby, as 136,000 acres of public land have 
bPeu certified or patented to one of these companies, and 500,000 acres 
to the otller, since the inoperative act was passed. The department in 
terws declared the act inoperatiYe for any purpose, hut practically the 
act appears to have been inoperatiYe only aR to the settlers whose rights 
were protected by it wllile remaining iu full force and eft'ed as to the 
corporatimts that acquired uo rigllts under it. The further claims of 
these cmnpanies to an additional amount of land, aggregating 1,800,000 
aeres beyond the amount already received, also continues to be recog­
nized as Yalid on the ground that the effect of forfeiture by legislative 
re~urnptiou and control of grauted vroperty, and a new disposal of it 
U}JOn special conditions, can be aYoiue<l bJ· the failur:e of the grantee to . 
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•accept the conditions upon which the renewal of his forfeited right de-
pends. • 

The strict rules governing contests between individuals in cases where 
adverse rights have intervened or are claimed in consequence of the 
laclles of a previous settler are applied to cases of settlement claims 
within railroad liwits, notwithstanding the liberal clauses of exception 
to such grants. 'rhe following are examples of this practice, which is of 
wide application, and governs in large numbers as well as in great vari­
eties of cases. 

Leandro Serrano with his family settled on land in California in 1835, 
before the acquisition of the territory by the United States. The tract. 
was a part of a rancho, which, after the Mexican cession, w~s claimed 
by Serrano under a former grant. The grant failed. Serrano died. His 
widow continued to reside on the land. ':£1he township was not surveyed 
untll1874. In 1877, Mrs. Serrano applied to enter the land under the 
pre-emption law. In 1879 (6 Copp., 93), her application was rejected, 
and the land was awarded to the Southern Pacific Railroad Company, 
the line of whose road had been run in 1875 pa-st the land occupied by 
her. At that period Mrs. Serrano had lived on the land for forty years. 
The grant to the company could legally take no land not "ti·ee from pre­
emption or other claims or rights." Such were the terms of the granting 
act. But it was held that as Mrs. Serrano had not filed the formal notice 
of her claim under the pre-emption laws within three months after the 
survey of t,he township she had forfeited her claim. The Supreme Court 
had said in Johnson vs. Towsley that failure to file a pre-emption <lecla­
tory statement within a specified period did not forfeit the right of the 
settler in the absence of another, or a subsequent settler. The rule oftlle 
department in all other cases, is that the time of filing a pre-emption Iiotice 
is a question between the government and the settler only, unless a valid 
adverse claim has intervened. In this case, the railroad grant, which, 
under the express terms of the granting act, did not, and could not at­
tach to the land covered by Mrs. Serrano's settlement, was held to· be a 
valid adverse claim. This ruling restored a practice which had existed 
prior to the decision of 1871, in Johnson ·vs. Towsley, under which former 
practice settlers. who from. any cause, however innocent, had not put 
their claims on record by a day certain found their lands given to rail­
road companies, if within railroad limits, even where the companies had 
no right arid had made no claim to such lands. · This restored practice 
was continued until within the past two or three months. On Oetober 
3 last, a departmental decision was made in the case of Martin Trepp 
vs. The Northern Pacific Railroad Company, in which the Serrano de­
cision was applied to a settler who had occupieu the land for ten years. 
and who was a settler before the withdrawal of ans· lands for the rail­
road company. 

In this case the land had not been claimed by the railroad company, 
and the right of the company could not have attaebed to it on account 
of the prior settlement, and had not in fact attached to any lands at , 
that point, becaus'~· it had not only not constructed its road at that 
point, but it had not even definitely located its line, and the time 
allowed for making the location anu constructing the road under the 
grant llad expired by limitation of law. Yet it was decided that the 
land occupied by Trepp belonged to the railroad company, on the 
ground that Trepp had not filed his pre-emption declaratory statement 
within three months after the township survey. 

This decision seemed to the law clerk of the General Land Office, l\fr. 
Edrnon<ls, not to be in accordance with correct principles, and he felt it 
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his duty to call it to the attention of the Secretary, who could not, l\Ir. 
Edmonds thought, have been personally cognizant of the nature of the 
decision to which his ua.me was appended. This proved to be the fact, 
and the Secretary, upon a full statement of the law and authorities ap­
plicable to the case, reversed the decision. This action, if not again re­
versed, will save the rights of many settlers whose claims were at that 
time awaiting rejection on the Serrano precedent. 

Again, a young man not quite twenty-one years of age goes upon 
public land to make a home for himself, or perhaps for his old parents. 
\Vhen he gets ready to malie proof, his homestead or pre-emption 
claim is r~jected as void ab initio · because he lacked a few days, it may 
be, of his legal m~iority when his application to make entry was filed, 
although he may have complied with all provisions of law for a suffi­
cient length of time after arri\iug at the age of twenty-one years to be 
entitled to the land if his declaration of intention to claim it had not 
been prematurely made. If within railroad limits, the defect of a pre­
mature notice or application is held not remediable, and the land goes 
to the railroad. In like manner, if he settled on the land before coming 
of age, but did not apply to make entry until afterwards, his rights are 
held to go back only to the elate of his majority, and if that was sub­
sequent to attachment of railroad right the railroad takes the land, 
although I do not know of any railroad grant in which it is said or im­
plied tllat technical defects in a settler's claim shall defeat the indem­
nity clauses of the granting acts, which are designed to except from 
the grants lands settled upon in good faith with a view to the future 
acquirement of title thereto under the settlement laws of the United 
States, and which gi\e to the companies other land in lieu of lands so 
appropriated or claime<l. 

It frequently oc~urs that a settler, not a native-born citizen of the 
United States, has neglected to declare his intention to become a citi­
zen before applying to make entry under the settlement laws. Tllis iu­
nocelltly happens in many instances from a reliance on a father's ~mp­
posed naturalization, which cannot afterwards be prov<-'11. But from 
whatever cause the neglect arises, it has not until recently been hrld 
that the absence of proof of declaration at date of filing a pre-emption 
or home:stead claim invalidated the claim if citizenship was acquired 
before the entry was perfected. Now it does, and the e:tl'ect of the more 
recent ruli11g, which was made in a railroad case, bas been to destroy 
au equitable eonstruction of the law that had been recognized for a lung 
term of years, in the practice of the department, as founded on judicial 
precedeuts. 

I ha 'i'e stated a class of cases in which pre-emption claims within 
ra,ilroad limits are ruled against the settler more strictly than home­
stead claims. There is another class of caseR in which homestead claims 
are ruled against t,he settler more strictly than pre-emption claims. 

A pre-emption settler is allowed credit for his settlement before filing 
the final notice of his claim in the local land office. The homestead set­
tler was not allowed this credit until the passage of the act of Congress 
of 1\fay 14, 1880, which remedied the previous ruling. 

The practical operation of the distinction that had been maintained 
was that if a settler on unsurveyed land filed a declaratory statement 
within three months after the survey of the land, be might then change 
his filing to a homestead entry, and be allowed credit for his previous 
settlement. But if he made a homestead entry without going through 
the formality ~of first filing a pre· emption declaratory statement, lle 
coul<luot be allowed such credit. A very large number of settlers have 
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lost their farms in this way, since, while their actual settlements were 
made before a railroad grant took effect, their formal homestead entries 
were not made until afterwards, and it was held that the railroad grant 
prevented a homestead entry from being made, unless by change from 
pre-emption filing. 

Secretary Ohandl~r (Southern Pacific Railroad Company v. Wiggins 
et al., 4 Oopp, 123) had ruled that the filing was not necessary; that it 
was the pre-emption right, and not the mere declaration of the right, 
that was the basis of the homestead entry; but this ruling does not ap­
pear to have been remembered. 

The act of ~fay 14, 1880, did not help the settler within railroad limits 
in this respect. The Secretary of the Interior on November 19, 1880, 
in the case of Detwiler, decided that it did; but on May 26, 1881, the 
General Land Office, in the case of Sorensen, et al. v. Central Pacific 
Railroad Company, overruled the Secretary, and continued the former 
rulings adverse to the settler, where railroads are concerned. In that 
case the settlers, Sorensen, Anderson, and Jensen, settled on the land 
respectively in 1863 and 1866, or from three to six yec.,rs prior to the 
withdrawal of lands for the railroad company. The township was sur­
veyed in 1878. Seven days afterwards the settlers made their home­
stead entries. They could not have entered the land earlier because it 
was not surveyed, and entries cannot be made ori unsurveyed land. 

These settlers had lived on their lands from fifteen to eighteen yea,rs 
each. Their settlements were made when t,here was no railroad, and 
no survey for a railroad line, and when no railroad right existed. The 
lanus to which their settlement rights attached were excepted from the 
railroad grant by the explicit terms of the granting act, and they ap-
plied to make their entries at the earliest time the law allowed. . 

But it was held by'tbe Land Office that their settlement rights could 
not be recognized, because they had asserted their claims pnder the 
homestead laws instead of under the pre-emption law, and the Secretary 
was instructed that his decision in the Detwiler case was erroneous, be­
cause the railroad grant was an adverse claim that prevented the retro-
active effect of the act of May 14, 1t~80. · 

The doctrine that a railroad grant is an adverse claim to lands ex­
cepted from the grant, is illustrated in a still more recent case of the 
same character, where ·no grant bad ever taken effect. Samuel H. Brat­
ton settled on ·land in California in 1870. He continued so to reside, 
anCI placed valuable improvements on the land. He was qualified to 
make an entry under the settlement laws, and he complied with all the 
requirements in respect to re~idence, improvement, and cultivation. 
The land was unsurveyed. In 1871, after Bratton's settlement was es­
tablished, the grant to the Pacific and Texas Railroad Company was 
made. A map showing a preliminary line, as it is called, was soon 
after filed in the General Land Office, and a withdrawal of lands for 
a distance of thirty miles on each side of this inchoate line was ordered 
for the benefit of the grant. 

Upon the survey of the township embracing Bratton's settlement,~ 
which was in December, 1880, his laud was found to be in an o<ld num­
bered section within the limits of the withdrawal. 

Immediately upon the filing of the township plat in the local land 
office, Bratton appeared and made homestead entry of the land. A 
few months later he made final proof and received final certificate. 
The case was recently reached. in the General Land Office, when Mr. 
Bratton's entry was declared illegal. It was a<lmitted that his proofs 
were sapisfact.t:~ry, and it was held that if lle .llau filed a pre-emption 
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declaratory statement before he made the homestead entry he might 
the next moment have changed that filing to a homestead entry and 
thus have saved his land. But failure to do this was fatal. The land 
belonged to the railroad company. And this decision was rendere·d in 
the face of the following facts : 

1st. A controlling decision that the preliminary filing of the pre-emp­
. tion declaratory statement was unnecessary. 

2d. That Bratton's settlement antedated both the grant and the 
withdrawal. 

3d. That the grant to the Texas and Pacific Railroad Company ex­
pressly excepted lands that were "occupied" at date of definite loca­
tion. 

4th. That there had, never been any definite location of the line of this 
road. 

5th. That no road had ever been constructed. 
6th. That tbe,time within which the road might have been legally 

located and constructed had expired, and there had been no renewal 
of the grant by Congress. 

The 16th and 36th sections of public land are granted to the public 
land States for the support of common schools. The acts organizing 
the Territories reserve such section:;;, and the acts of admission make 
the grant. The courts hold the grants to be present grants, but that 
the lands need to be identified before the grant can attach, and that 
until the survey of the land is made there are no 16th and 36th sections. 
In other words, that the grants cannot operate on unsurveyed land. 
There is evidence in the official records that the Secretary of the Interior 
in l 871, or prior thereto, instructed this office to direct the local land 
officers not to withdraw any lands within ratlroad limits until after the 
public surveys had been extended over such lands. There is no evi­
dence that this order was e'Ter revoked, but it appears to have passed 
into oblivion. The great withdrawals of unsurveyed land for the un­
completed Pacific railroads were made in 1871, and thereafter, notwith­
standing the existence of thi.s order. 

The principle of the judicial rule is therefore not applied in the prac­
·tice of the Land Department to railroad grants. These are for alternate 
sections designated usually by odd numbers. Necessarily there are no 
odd-numbered sections and no even -numbered sections and no sections 
at all until a survey has been made by which sections are defined. A 
settler on unsurveyed laud does not know whether his land will fall 
within an odd or even-numbered section, uor e\en whether it will be found 
to be within the limits of a railroad grant or not. He has a right to set­
tle anywhere on land not granted, and as under the rule of the Supreme 
Court in school-grant cases the unsurveyed lands would not be su"Qject to 
the grant, his settlement would be protected if upon surveyitw~s found 
to fall within the granted sections, and the railroads would be entitled to 
receive other land in lieu of the land so lost to the grant. By failure to 

. apply to railroad grants the judicial rule above stated, all settlers whose 
lands have been found upon survey to be within railroad sections and 
where the settlement was made after the period when the railroad right 
would have attached if the land had been surveyed, have been denied 
the right to prove their claims under the settlement laws of the United 
States and their lands have been awarded to the railroads. I do not find 
any instance in which the question appears ever to have been considered 
whether these settlers did not possess rights entitled to protection, but 
their claims have, on the contrary, been summarily rejected. 

Settlers on unsurveyed lands within the indemnity limits of railroad 
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grants have in like manner been ruled out of their homes and prop­
erty when the survey has bro_ught them within the indemnity sections, 
although, as I have previously stated, the courts find no right in a rail­
road company to indemnity selections until the right of selection has 
been acquired and the selection made. 

Among the exceptions to railroad grants are lands in a state of reser­
vation for any purpose at elate of grant or attachment of railroad right. 
But it was the practice of the Land Departm~ntfor a period of twenty­
five years to award to the railroads the lands thus excepted from their 
grants whenever the reservation ceased. In all these cases· settlers in 
great numbers had gone on the lands after their restoration to the pub­
lic domain, but the lands, together with the settlers' improvements, 
were, by departmental decisions, turned over to the railroads. 

In 1875, the Supreme Court set aside patents that had been issued to 
the Leavenworth, Lawrence and Galveston Railroad Company for sev­
eral hundred thousand acres of land in Kansas, which had been em­
braced in an Indian reservation at the elate of the railroad grant. At 
the same time the court decreed null and void the title that had been 
given to the Western Pacific Railroad Company for lands which at date 
of grant, were em braced within the limits of a Mexican claim that was 
afterwards adjudged invalid. The court said in these case~ that the 
reservation was an absolute exclusion of the · land from the railroad 
grants, and that it made no difference what afterwards became of it. 
vVhen the reservation ceased the land reverted to the public domain, 
and did not go to the grant. 

The legal principles stated by the court have met with a limited con­
currence in the practice of the Land Department. 

They have not generally been applied to other classes of reservations 
than the particular classes involved in the cases before the court. For 
example, mineral reservations have not been brought under the rule of 
the court, but lands reserved as mineral have, upon the extinguishment 
of the reservation, been uniformly awarded to the rai1roads. 

The case in Newhall vs. Sanger (92 U. S., 761) was that of the claimed 
Moquelemas grant, a Mexican private land claim, which was S'ttb judice 
at date of railroad grant. 1 All that portion of the land within the· 
claimed limits of the Mexican grant which fell within railroad sections 
had been patented to the railroad company upon the final adjudication that 
the Mexican claim was invalid. The case before the court was a test 
case, and the decision of the court holding the railroad title null and 
void was a judicial determination of the legal status of all the land 
involved in this controversy. But the department refuses to accept the 
judgment of the court as conclusive except as to the single track that 
was actually in the particular case before the court, and holds that each 
individual settler on the same land must obtain a separate decree in his 
own case before a patent can be issued to him for the land to which he 
is entitled by the law as settled by the court. 

In a published decision made by the Land Office in ~lay last the author­
itative decisions of the Supreme Court were ignored, and land which at 
date of railroad grant was embraced within the exterior limits of a 
1\'lexican claim but was excluded therefrom on final survey, was awarded 
to the railroad and the valid claims of bona fide settlers on the land 
were r~jected. The settlers appealed, but they were subsequently com­
promised with by the railroad company and their appeals were caused 
to be withdrawn in order, as I suppose, that the office decision• should 
stand as a precedent to govern future adjudications in similar cases. 

Other cases have come to my notice in which. lands excepted from 
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railroad grants by reason of having been reserved at date of grant have 
been declared to inure to the railroads, where such decision was arrived 
at in the manner shown by the following examples : 

.A decision was made holding a settler's claim in California for can~ 
cellation for conflict with the superior right of the Central Pacific Rail~ 
road Company. The settler had been on the land for many years, but 
his entry was subsequent to the withdrawal for the railroad. Upon 
being notified of the decision the settler asked for a reconsideration, 
stating that at date of railroad grant his land was within the exterior 
limits of a Mexican claim which excepted it from the grant. The office 
letter written in reply asserted that the survey of the Mexican claim 
showed that the tract in question was not within it and consequently 
no case had been made out by him, and as the time for appeal had ex­
pired the former decision was declared final and the case closed. This 
letter happening to come before me, I perceived that the point raised by 
the settler had been avoided. He had claimed that the land had been 
embraced within the exterior limits of the Mexican claim, that is to say, 
within the out boundaries of the claim as existing before adjudication 
and final survey, while the office bad not gone behind the adjudicated 
limits, although the difference between the two is well known and nee<ls 
always to be considered. In this case the official maps showed the set~ 
t1er's land to have been, as stated by him, within the exterior limits 
of the claim as the same existed at the date of the railroad grant. His 
right to the land was therefore complete and the decision awarding to 
the railroad company was equally an error of law and fact. 

In the case of the Cherokee Indian Reservation in .Arkansas a report 
was twice made to the Secretary, once in 1866, and again in 1879, that 
the land was public land, and his instructions were requested in respect 
to bringing it into market. On each occasion the same proceedings 
were had. The Land Office asked the Indian Office if the Indian claim 
had been extinguished. The Indian Office replied that the land had been 
ceded by the Indians as long ago as 1828, and that the title of the Unite(l 
States was complete. The correspondence being &ubmitted to the Sec~ 
retary~ he ordered the land brought into market in the usual manner. 
In 1866, the order failed of execution for want of an appropriation to 
make the survey. In 1879, this difficulty being removed, a new order 
was obtained in the manner related, the survey was made, the odd-num~ 
bered sections were held as subject to settlement and entry, and the 
even-numbered sections were declared to have inured to the Little Rock 
and ~"ort Smith Railroad Company under the Secretary's decision that 
the land w~s public land. The matter incidentally coming before the 
la,w clerk of the Land Office in 1881, it was discovered that the lands were 
reserved in 182S, that the reservation had not been extinguished, and 
that these facts were clear upon the official records, but had not been 
stated to tbe Secretary when his order to bring the land into market 
was obtained. 

In another case, that of the Mille Lac Indian Reservation in Minne· 
sota, the Secretary was asked if tl;le title to the land was in the United 
States or in the Indians. He replied that the Indians had ceded the 
land by tr~aty. Thereupon a railroad company seeking to obtain these 
lands was informed that the land would go to the railroad under the 
Secretary's decision whenever the Indians were removed. The facts in 
this case were that all the lands formerly occupied by these Indians were 
ceded Ly them as stated, but that the treaty of cession created an abso~ 
lute reserYation of the particular laud in question for the indefinite use 
of the Indians. Under the grant for the railroad, lands in reservation 
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were excepted from the operations of the grant, and consequently, 
whether the Indians were removed or not, the railroad could have no 
right or claim to any of said land. The reply of the Sectetary to the 
question submitted to him had been treated as a decision upon a point 
not submitted to him .. 

Several of the Pacific railroad granting acts contain provisions indi­
cating the intention of Congress to allow these companies the ex~ep­
tional privilege of taking lands in the future that were em braced in In­
dian reservations at date of grant, if the reservations should afterwards 
become extinguished. This is practicable when grants are ·in futuro, 
but not practicable when grants are prmsenti. Present grants can take 
only what is capable of being granted at date of grant. Future grants 
can take whatever the granting power may please to bestow in the 
future as well as what may be liable to be granted in the present. In 
the administration of these grants they are apt to be treated as futur~ 
grants for the purpose of taking lands released from Indian reserva­
tions, but as present grants for other purposes. 

In all the railroad grants provision is made for the acquirement of 
settlement rights on the granted lands prior to the date of the definite 
location of the roads. In the case of Hogland vs. Northern Pacific Rail­
road Company (5 Copp., 107) this uniform provision, which constitutes 
an exception from the grants of all lands so settled upon between the 
date of the grant and the date of definite location, was set aside. This 
was a test case involving the claims of settlers on the relinquished 
lands of the Wahpeton and Sisseton bands of Sioux Indians in Dakota. 
The former Indian reservation was materially reduced under the pro­
Yisions of the treaty of 1867. The relinquished lands were restored to 
the public domain in 1873. At the date of railroad grant the lands 
were in reservation, and accordingly would never thereafter have in­
ured to the grant in the absence of the special provision referred to. 
Whether the right of the railroad would in fact attach to the released 
lands or not might depend upon the happening of subsequent events, 
but alternate sections within a certain distance, in this caRe forty miles, 
on each side of the road, were, upon the filing of a map of general route, 
withdrawn from disposal and reserved for the benefit of the grant. 
Necessarily one reservation excludes another, and la~ds in reservation 
for one purpose cannot be reserved for another purpose at the same 
time. It is a well-established rule of the public-land laws that only 
lands that are technically public lands can be withdrawn. That is to 
say, a withdrawal can operate only on lands that at date of withdrawal 
are free from any other appropriation or reservation of any character. 
After one withdrawal or reservation ceases another may be made, but 
the first reservation must be extinguished and the lands must revert to 
the public domain before a second reservation can be made of it. There­
fore, when lands have been rel,eased from one reservation and have be­
come public lands, rights· may attach to such lands by appropriation 
under general laws or otherwise, as the case may be, before a second 
reservation is made. The second reservation, if made, is in every re­
spect a new proceeding, taking effect only from its date and only on 
lands capable of being reserved, and cannot impair rights previously 
acquired. If lands released from one reservation are not again reserved, 
they remain public lands until appropriated or reserved in some man­
ner authorized by law. 

In the case of the Wahpeton and Sisseton reservation many settlers 
went on the lands after the removal of the Indians but before the res­
ervation had been formally extinguished. Necessarily they could ac-
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quire no legal rights while the resei·yation existed, but when that ceased 
the lands became public lands of the United States, subject to settle­
IDl ·nt and entry as other public lands. .As any citizens of the United 
States could legally enter upon those lanus the moment the reservation 
was extinguisbed, it follows that the settlements existing on the lands 
at date of the extinguishment became legal on the instant the lands be­
canJe public. Being already on the ground, the settlers' rights attached 
simultaneously with the restoration. Eleven days after the restoration, 
and consequently eleven days after the legal rights of the settlers were 
acquired, tbe line of the Northern Pacific Railroad was definitely lo­
cated past these lands. The settlers in due time applied to make their 
entries, which were allowed by the land office. The railroad company 
appt-aled and the Secretary awarded the lands to the company, on the 
toll owing propositions: .At the time of railroad grant and ·withdrawal 
the Indian right was not extinguished, but it was extinguished at date 
of definite location, and thereupon the grant and withdrawal became 
operative and the lands inured to the road; that the settlers having 
gone on the land while it was in reservation, were inere trespassers, and 
c{mld acquire no rights by virtue of their illegal settlements, and that 
the withdrawal prevented them from acquiring any rights after the ex­
tinguishment of the reservation. That was fo say, that a grant which 
in any event did not operate until definite location, did in fact operate 
eleven days before; that a withdrawal that could not operate on any 
lands not subject to withdrawal at the time the withdrawal was made, 
nevertheless operated on lands that were not included in the withdrawal; 
that settlement. rights acquired after land became public land were in- . 
valid because such rights could not have been acquired before the land 
became public, and that a withdrawal that did not embrace the lands 
to which settlement rights had attached prevented the attachment of 
such rights. 

An equivalent construction of law is found in the decision of the Secre­
tary of June 11, 1879 (Commissioner's Annual Report, 1879, p~ 109), in 
which it was held that an act of Congress passed in 1868 took effect in 
1864, and was modified in 1866, and that therefore "the time fixed lJy law 
for the completion of the road did not expire until three years after the 
period specifically named in the statute. 

Under all forms of appropriations of public lands, except in the case 
of railroad grants, the appropriation is not deemed to have taken effect 
until the lands have been designated by survey, selection, or otherwise, 
and lawfully segregated from the public domain. When withdrawals 
are made, the ordinary rule is that the withdrawal is not operative until 
the numbers of the sections to be withdrawn, or the plats of survey 
showing SUl~h sections, are received at the local land offi.ces and marked 
upon the records, and notice thus given to the world of the appropria­
tion or reservation. Until this is done the lanrls appear to be public 
lands, and may be entered b;y any legal applicant. But in case of rail­
road grants requiring the definite location of the line of the road to pre­
cede the attachment of the railroad right, such definite location has been 
assumed in a large number of instances from the date of original sur­
veys for the road in the field, before the finality of the line of route so 
surveyed was assured, and before the plats of the final surveys bad been 
communicated to the local officers. In these cases, settlers who were 
unaware that they had settled within defin,ite railroad limits found that 
this office held the railroad right as antedating any public record and · 
any notice other than the original surveys of the line in the field that 
might or might not have become fiua :ities. The official stUtteme-ttt ef the 

9 L 0 
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(late of attachment of railroad rights found in the Commissioner's an­
nual reports, shows that in a large nrim lwr of instances the grant is held 
to have taken effect from the date of survey in the fieW, while in other 
instances the data on which the date of definite location is assumed is 
admitted. to be of an indefinite and uncertain character. But in an these 
eases the rights of settlers and of the government ba\Te been coucluded 
from the m:.sumed and premature dates. Congress bas twice attempted 
to correct this ruling by general law. As early as 1854 an act was 
passed (10 Stat., 2U9, uow section 2281 Hevised Statutes) providing that 
all settlers on public lands which had been or might thereafter be with­
drawn from rnarket in consequence of proposed railroads, and who had 
settled thereon prior to withdrawal, should be entitled to pre-emption at 
the ordinary minimum to the lands settled on and cultivated by them. 
This act governs all grants made since 1854, unless the granting act ex­
prt:'sses a different intention. No subsequent grant does e"Xpress a dif-

. ferent intention, but, on the contrary, the intention to protect settlers is 
a prominent fl·ature in eYery grant. 

Althongh observed for a few years after its pas~age, this act subse­
quent,ly fell into disuse in the practice of the Land Office, and of late 
years the only effect given to it is to regula.te the price of lands sett1ed 
upon prior to withdrawal, when, if the settlement was also prior to sur­
vey in the field, the claim happens to be allowed. But it does not ap­
pear to be remembered that the statute secures the right 9f pre-emption 
entry up to date of withdrawal against any departmental rul]ng that 
the period of definite location can antedate the final act of withdrawal 
that makes the location a certainty and attaches the grant to it, or 
operates as a reservation for the benefit of the grant. The first section 
of the act of April 21, 1876 (19 Stat., 35), commanded the department 
to recognize homestead and pre-emption rights initiated before with­
drawal, and directed that patents should be issued to the settlers in 
such cases. But this provision of law was set aside also, and the pre­
vious ruling, that railroad rights attached from some date prior to with­
drawal, was adhered to. (Turner 'V. Atchison and Topeka Railroad Co., 
5 Copp, 167.) The total number of settlers' claims that have been deter­
mined unjustly, and in contravention of these statutes, upon an erroneous 
basis of the time of attachment of railroad rights, must reach far into 
the thousands; and although this process has been going on for more 
than thirty years it still continues, cases being pending at the present 
time in which a proper decision turns upon the date when the right of 
the railroad company legally attached to the granted lands, and in all 
t!Jese cases the uncertain and premature date, and :p.ot the act of Con­
gress, governs in the adjudication of the settlers' claims. 

But these are cases where the definite location of the line of the road 
precedes, or is held to precede, the withdrawal. Where the withdrawal 
precedes definite location, it is the withdrawal and not the definite loca­
tion that concludes the settlers' rights. 

rl'he premature withdrawal of lands embraced in railroad grants bas 
always l>een a source of hardship to settlers. All lands within railroad 
limits were formerly withdrawn as soon as the granting acts were 
passed and before anything had been done to attach the grant to any 
lands, and when no \Yithdrawal was authorized or contemplated by law. 
In some cases lands have been withdrawn before the act making the 
grant ha,d passed Congress. This was the case, for example, with the 
grants iu the northern peninsula of Michigan. A withdrawal is a res­
servation of the land. The effect of a withdrawal prior to definite loca­
tion is to enable land to be awarded to the railroad companies tha,t was 
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settled upon after withdrawal and before any right to the land was ac­
quired by the railroad. The indemnity provisions of th e granting acts, 
as repeatedly interpreted by both Federal and State courts, are intended 
expressly to prevent the exclusion of the granted land from settlement 
after the grant is made and before it becomes effective. .Any with­
drawal of land before this latter period defeats the benefit intended by 
the indemnity provisions to be preserved to the government and the set­
tlers, while it secures to the companies advantages not contemplated 
by the law. Withdrawals of lands within granted limits have in the 
majority of cases been made prematurely, and this has been clone in 
various ways, but the wrong has legally ceased, as to the future, when 
the time arrived that the lands might lawfully have been withdrawn. 
But withdrawals within indemnity limits have been a continuous injus­
tice of the graveRt character and of broad extent. \Vith one or two 
single exceptions, I know of no raHroa9- grant wllere the law required, 
autlwrized, or contemplated a withdrawal of indemnity lands. Yet 
these withdrawals have been made in every case of indemnity limit8. 
In the case of grants to theN orthern Pacific, Southern Pacific, Atlantic 
and Pacific, Texas and Pacific, New Orleans, Baton Houge and Vicks­
burg, awl similar grants, not only was the withdrawal of indemnity 
lands not authorized either expressly or by implication, but it was im­
pliedly forbidden in each case by the express provision that all other 
lands on the line of the roads than the lands gtanted by the act should 
be open to homestead and pre-emption entry. The lauds granted by 
the acts were lands within the granted limits. For certain losses within 
granted limits lien selections were to be made within the indemnity 
limits, but the lands witllin indemnity limits are not granted. They 
are lands that are substituted for granted lands. The distinction is 
recognized, for illustration, by the price at which tne. lands are held. 
Alternate resen'"ed sections within the limits of railroad grants are 
$2.50 per acre. 'V ere the lands within indemnity limits granted land~, 
that would be the price of the alternate reserved sections in the indemnity 
limits. But that is not tile price of lands in the indemnity limits, these 
being held at the ordinary minimum of $1.25 per acre. 

The language of the Texas and Pacific act reads: 
And when the map is so filed, the Secretary of the Interior immediately thereafter 

shall cause the lands within forty miles Lgranted limits] on each si<le of said desig­
nated route within the Territories, and twenty miles [granted limits] within the State 
of Ualifornia, to be withdrawn from pre-emption, private entry, and sale: provided, 
however, that. the pro...-jsions of the act of September, eighteen hundred and fort. '-one, 
granting pre-emption rights, and the acts amendatory thereof, aml of the act entitled 
' 'An ac t to secure homesteads to actual settlers on the public <lomain," approved May 
twenty, ejghteen hundred and sixt~~-two, anu the amendments thereto, be and the 
same are hereby extended to all other lands of the United States on the line of said road, 
when snrveycd, except those hereby granted to said company. 

Similar provisions exist in the grants to the other roads I have named. 
Yet withdrawals, not only of lands within the granted limits, but of lands 
within the indemnity limits also, were made in all these cases, as in 

'other cases under the various grants to States and corporations, and all 
the lands within such indemnity limits have from date of withdrawal, 
and in many cases from an earlier period, been held in reservation, and 
the right of settlement thereon denied, and in every instance of an 
actual subsequent settlement, and in a majority of instances of prior 
actual settlement, tlle lands within these limits so occupied by settlers 
have been awarded to' the railroaJs. 

This continues to be done notwithstanding the decision of the Supreme 
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Court that no rights ~xist under railroad grants to lands within indem­
nity limits until the selection is :wtually made. 

The public disadvantage of indemnity withdrawals is two-fold. The 
lands are kept from settlement, except by purchase from the railroad 
company, to which they do not belong, and the companies are relieved 
from the neces~ity of completing their roads within proper time. The 
withdrawal secures immunity against loss of right of selection through 
a failure to construct or complete the roads IJy keeping the lands in 
reservation until they are built. As in the case of the passage of the 
act of April 21, 1876, decisions and rulings were at once made, having 
the effect of defeating the act; so in case of the decision of the Supreme 
Court, to which I have before referred as defining the legal character of 
landR with indemnity limits, decisions and rulings were at once made 
having, the effect to defeat the application of that decision. The court 
had not considered the withdrawal as an element in the case. There 
was no withdrawal in the law, and the court rnled upon the law. But 
the Secretary soon formulated the Blodg-ett decision, whieh gave the 
same effect to withdrawal within indemnity limits that the court did to 
a selection within those limits. The idea was also then conceived that 
a withdrawal not effective upon lands covered by some appropriation at 
date of withdrawal, became effective when the appropriation expired, 
without the necessity of a new withdrawat to erub:race the lands not 
previously withdrawn. 

On A p:ril 6, 1870, J-ohn C:rickmore filed pre-emption declaratory state­
ment No. 5347 for theW.~ of the N"-r· -!, and theSE.-! of the NW. ~of 
section 19, township 4 south of range 4 east, Concordia, Kansas, alieg­
ing settlement April 4, 1870. The land was within the indemnity limits 
of tlle grant to the Saint Joseph and Denver City Railroad Company. 
The right of the ·road to lands within the granted limits was held by 
the department to have attached March 21, 1870, but the withdrawal 
was not made until April15, 18TO. Under the decisions of the Supreme 
Court no railroad right attached to lands within indemnity limits at 
this period nor for some years afterwards, but under the rulings of the 
department settlers could acquire no rights after the withdrawal. 
Crickmo:re settled eleven days before the withdrawal, and therefore at 
the date of his settlement the land was public land and his settlement 
was a legal appropriation of it. He afterwards :rtmoved from the hind, 
and on Decem be:r 20, 1871, it was re-entered by Ira Haworth, under the 
hom~stead laws. Haworth's entry was authorized by law, and the 
register and receiver were at that time authorized by the rulings and 
decisions of the office to permit such entries to be made. On lVIa:reh 24, 
1873, Hawo:rtll's entry was held for cancellation for conflict with the 
rights of the :railroad company. In this decision it was stated under rul­
ings similar to the '"Gates" dceision to which I have referred that while 
C:rickmo:re's claim was valid prior to the date of the withdrawal, and 
might have been perfected by himself, Haworth could gain no rights by 
virtue of such fact. On September 6, 1873, this decision was affirmed 
by the Secretary on Haworth's appeal. On April 21, 1876, Congress 
passed the act requiring the department to recognize the validity of 
second entries where the first were valid prior to withdrawal. This 
was Haworth's case, as shown_ by the Commissioner's decision and by 
the record. There were a large number of settlers in Haworth's neigh­
borhood whose ca.ses were similar to his. The newspaper cuttings filed 
witll the papers show that much public interest bad attached to Ha­
·worth's contest, and the intercession of Senators and Representatives 
from Kansas and the offices of the President bad been solicited at 
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various points throughout the controversy. The parties were all poor 
men, and had not been able to employ legal assistance. But upon the 
passage of the act of 187u, their hopes revived. By combining their 
means they employed an attorney, and Haworth's application for are­
instatement of his entry came up in 1878 in proper form with full proof 
of the validity of Urickmore's former claim, and Haworth's own com­
pliance with law. 

Up to this point the railroad company had not appeared. The con­
test bad been carried on alone between the settler and the department. 
Now, the company came in, and by its attorney resisted t.b.e reinstate­
ment of Haworth's entry. 

The question before the office was whether Haworth's claim was con­
firmed by the provisions of the second section of the act of April 21, 
1876. If the prior pre-emption claim was a valid claim at the date of 
railroad withdrawal April15, 1870, then Hawortll's claim was confirmed 
by that act. Tile prior pre-emption claim was admitted in 1873 to have 
been valid at date of withdrawal, and no new state of facts had ap­
peared in the case. Yet Haworth's application was rejected. 

The grounds stated for this rejection were that at the date of Crick­
more's settlement and filing, which was prior to withdrawal, the right 
of the road had attached to the land, and hence the pre-emption claim 
was illegal although existing at date of withdrawal, and therefore that 
llawortll's entry based on tllis claim could not be confirmed, although 
the act of Congress declared that such entries should be contirmed. 

The authority cited for this decision was a former decision of the 
Secretary's of January 21, 1879, in the case of Turner v. Atchison, 
Topeka and Santa Fe Railroad Company (5 Copp, 1o7). That decision 
was a defeat of the act of 1876, but upon different grounds tha11 appeared 
in the Haworth case. The argument of the Secretary reduced to a syllo­
gism was this: The act of 1876 confirms second entries on lands within 
the limits of railroad grants only where the original claim was valid at 
date of withdrawal. 

A valid claim at date of withdrawal is one that was in existence at 
the date of prior definite location. 

Therefore, an act of Congress confirming entries based on valid claims 
existing at date of withdrawal, confirms only entries based on claims 
existing at date of such prior definite location. 

In the Turner case the prior pre-emptor had a -valid claim at the date 
of with<lrawal of granted lands, but this claim, it was held, had not been 
initiated until after tlw date recognized as that of the definite location 
of the road. lienee it was argued that the title of the company to the 
granted lauds vested on the date so fixed, and inferentially, therefore, 
that it could not be affected by any suLsequent act of the granting 
power. The rule in Leavenworth, Lawrence and Galveston Ha.ilroa<l 
Company v. The United States (9~ U. S., 733), Railroad v. Smith (9 
Wall., 95), and Schulenberg v. B.arriman (21 \Vall., 44), was given as 
tl1e authority for this propo8ition. In each of these cases the grant was 
of a different character than the grant involved in the case before the 

· · Secretary. 
In this case the title of the company did not vest under the statute 

until patents were issued after the construction of the road by sections, 
and I know of no judicial decision to a contrary effect. In the former 
cases .title vested.in the State in advance of construction according to 
the rule there laid down. In the cases ·citecl the grant carried the title. 
In the case acted upon the grant did not carry the title, but the right 
to receive the title migbt be acquired by the performance of precedent 
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conditions. The rule of law appropriate to the one case was npplied to 
the other as if there were no difference between them, and the error of 
law here stated was the foundation of the Turner decision. 

But the Turner decision had no application to the Haworth case. The 
Haworth case 'ivas a different case from the Turner case, aR that case 
was stated by the Secretary. In the Turner case the land in question 
was treated by the Secretary as having been within the granted limits 
while in the Haworth case the land was admittedly in the indemnity 
limits. 

'rhe Secretary held in the manner related that the right of the road 
in the Turner case attached to land in the assumed grauted limits at a 
date prior to withdrawal. In the Haworth case this office, assuming to 
follow the rule laid down in the Turner case, asserted that the right of 
the road attached to land in the admitted indemnit.y limits prior to with­
drawal also. But the Supreme Oourt (100 U. S., 382) lfad some months 
preYiously declared that this construction was erroneous, and that the 
railroad right did not attach to land within indemnity limits uutil after 
selection. The office decision in the Haworth case was therefore in con­
travention of the decision of the Supreme Court, and was not authorized 
by the Turner decision as claimed. As a matter of fact, the t.wo cases 
were actually alike, both relating to land known in the land office to be 
in ·.the indemnity ~imits. But the record shows that tllis fact was not 
found in the Secretary's decision in the Turner case, and the office was 
boun<l by what the Secretary decided on the facts as found by him, and 
not by what Le did not decide on a state of facts not found by him. The 
decision rejecting Haworth's claim was dated l\1arch 11, 1879, and the 
usual sixty days were allowed for appeal. But on March ~n, 187!), be­
fore the time for appeal had expired, and probably before Havvortll had 
1·eceiYed notice of the decision, the land was patented to the railroad 
company. I have stated the errors of law and fact in this case at some 
length because a large number.of cases have been decided in the same 
way, and the settlers compelled to purchase of the railroad companies 
invalid titles to the land to which they had acquired, by their settle­
ments and compliance with law, the right to receive valid titles from the 
United States; and a very large number of other cases of the same char­
acter are still pending. 

The classes of cases to which I have thus far referred, and the inci­
dental examples recited, are merely illustrations of the methods I have 
found adopted and followed in the practiced administration of the rail­
road land grant system. 

There are many other classes of cases of injustice to settlers and to 
the government that might be named. 

Q. You referred to the appropriat.ion under railroad grants of reserved 
mineral lands. Have you any turther statement to make in this respect? 
-A. Mineral lands are resenyed in two ways ; first, upon the returns of 
the surveyors-general showing upon the plats of survey, and from tlle 
field notes of the deputy-surveyors that lands are mineral in character; 
second, upon tlle reports of the local land officers, or from other intor­
rnat.ion, showing the mineral character of lands not previously so re­
ported. vVhen mineral lands are reserved in any manner the reserva­
tion is noted on the tract-books of the General Land Office, and on the 
records of the local offices. Lands reserYed as mineral are held for dis­
posal, exclusively, under the mineral laws. The uniform legislative 
policy of Congress is to preserve mineral lands for entry in this manner. 
All acts making grants of land for railroad, education, or other purposes 
within mineral regions of country, withhold the mineral lands from such 
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grants. .All reserved lands are also excepted by special provisions of 
the granting acts. It has neYer teen held (and the questiou appears 
never to have been considered by the land office) that reserved mineral 
lands are excepted from railroad grants, but such lands have uniforml;\r 
been awarded to the corporations upon the release of the reservation, 
although the granting acts make no provision for such reversal. 

Q. How is the release from reservation accomplished, and at whose 
instance ~-.A . .A hearing is ordered, usually at the instance or by the 
procurement of the companies, to determine the character of the land. 
If there happens to be no mineral claimant at the time of hearing, there 
is no opposition. Ex-parte testimony is taken and reported, and the ad­
judication is made that the land is non-mineral in character. That re­
leases the land from the reservation, and it is then awarded to the rail­
road notwithstanding it was excepted from the grant by reason of the 
reservation existing at date of grant. I have beard of some sharp prac­
tice in connection with these adjudications. A complaint was made in 
the case of the California and Oregon Railroad Company where the 
agent of the company advertised that he would offer proof on a certain 
day in respect to the non-mineral character of certain tracts of land. 
On the day appointed the mineral occupants were present to contest. 
'!'he agent met these people, as they allege, ascertained the tracts of 
land claimed by them, and assured them that be would offer no evid~ce 
in respect to such land. The claimants say they then went home, and 
that the next day the .agent offered ex parte testimony alleging that the 
land was non-mineral in character. 

The local officers reported accordingly; the cases were hurried through· 
the land-office; the non-mineral adjudication declared; and, before the 
miners knew that any proceedings had been had, their mineral claims 
had been awarded to the tailroad. 

Q. Was there anything done about this ~-.A. Not to my knowledge. 
Q. A.re there any other roads where lands reserved as mineral have, 

upon the application of the companies, been adjudicated as n{)n-min­
eral ~-.A. It is the case of all the roads that pass through mineral 
country, such as the Central Pacific and its branches, and other Pacific 
roads. The adjudication is usually made upon the application of the 
companies. Frequently, however, there are agricultural elaimants on 
the land, who contest the mineral claims, when, after contest, perhaps 
protracted several years, the railroad steps in at the final adjudication 
and captures the land. I have known of cases where the land was ex­
cepted from the grant both on account of its reserved condition and be­
cause of its actual occupation and improvement by settlers, and yet the 
decisions gave the land to the railroads. 

The fourth section of the act of July 2,1864 (13 Stat., 356}, increasing 
the grant of lands to the Union Paeific, Central Pacific, and other rail­
road companies, provided, as the act reads in the printed statutes, that 
"any lands granted by this act, or the act to which this is an amend­
ment, stall not defeat or impair any pre-emption, homestead, swamp 
land, or other lawful claim, nor jnclude any government reservation or 
mineral lands, or the improvements of any bona fide settler, or any lands 
returnecl and denominated as rninerallands." Finding in the practice of 
the office that the claims of bona fide settlers on lauds that had been 
"returned and denominated as mineral,~' but which had afterward:-: been 
adjudged to he non-mineral in character, had been uniformly rPjectetl 
since 1864, and the lands awarded to the railroads, I asked for a refer­
ence to auy departmental decisions authorizing the practice. There 
were noue. To the question, what was done with the provisions of the 
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act of 1864, protecting the rights of such settlers, the answer was, "we 
have never paid any attention to that." This state of facts hrought on 
an inquiry, during which it was developed that some years ago an 
error llad been found in the printed statute, and a certified copy of the 
origmal act had been obtained from the State Department and placed 
on file in the Land-Office, and that the certified copy showed that the 
language of the original act read, " or the improvements of any bona 
fide settler on any lands returned and denominated as mineral," instead 
of "or the improvements of any bona fide settler, or any lands returned 
and denominated as mineral." It appears that no formal announcement 
of the discovery of the alleged error was ever made. It was not stated 
in any decision that a comparison had been made between the la:w as 
printed and the original roll on file in the State Department, but the 
office for years had made its dec_isions upon occult information contra-
dicting the published laws. . 

Among the evidences adduced that the printed statute waR erroneous, 
was the quotation, in a recent decision of the Supreme Court, of the 
section containing the disputed phrase, in whicll the language of the 
law was given as it appears in the original roll and not as it appears in 
the statute as printed. All the former quotations of this section, by 
the court, and there were several, gave the law as printed. It was so 
q'Qoted in this decision as pronounced, and was so originally printed, 
but the change was afterwards made, without explanation or indication 
of authority, in the published volume of the cou.rt reports. Admitting 
the error .. to exist in the printed statute, and remarking only upon the 
method or want of method by which it was made known or acted upon 
without being made known, it will still be perceived that the change 
could make no difference in the class of cases in which the claims of 
settlers to lands 4

' returned and denominated as mineral," are involved, 
since under either reading of the law ~mch settlers would equally be 
protected. But their just claims have been rejected in every such case. 

Q. Do you know of any other instances where the agent of a railroad 
has misled and deceived claimants to land as stated by you some time 
since ?-A. I do not know whether there have been any other com­
plaints of that character or not. I only know that the railroads get 
lands that have been reserved as mineral, and)ncidentally learned of 
the particular complaint I have mentioned. · 

Q. You were saying the other day that in quite a number of instanceR 
the lands granted and patented to railroads had exceeded the quantity 
which, under the law making those grants, it was possible for them to 
receive. Will you now explain what roads have thus received more 
land than they were entitled to, and to what ext.ent this has been done "?­
A. In the early days of tile railroad land-grant system it was the vrac- . 
tice to certify outright to the companie~, or to the States for the benefit 
of the companies, all the public lands within the granted limits, so 
called, and to patent in bulk all or the greater part of the alternate sec­
tions witllin indemnity limits, without waiting for any road to be built. 
Some millions of acres were in this manner certified o;r patented many 
Jears ago for roads that have not yet been constructed, and in other 
cases where the roads were afterwards commenced, but where the work 
of construction has long since ceased. • 

In many of these and other cases the amount of land certified or pat­
ented indicates that no inquiry could have been made into the scope and 
effect of the several grants, their conditions, exceptions, or legal limi­
tations. 
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It is not known, so far as I am aware, how much land any railroad 
company is or was entitled to receive under its grant. . 

H.ailroad grants in general are subject to -various aud frequently large 
reductions from the area of the number of alternate sections embraced 
within the limits of the grants. Some of the exceptions and reserva.­
tions that lead to this ·reduction are absolute under the terms of the 
granting acts. Others have been made debatable from the very liberal 
views that have been taken of the rules of statutory construction ap­
plicable to public grants in railroad cases. 

But under the loose practices inaugurated in the beginning, the pro­
cess of awarding lands to railroad companies without regard to the 
amount they might legally be entitled to receive, has gone on after the 
probable amount accruing to a grant has been reached, and in some in· 
stallces after the possible maximum has been exceeded. 

The following are some examples of this character: 
The Cedar Rapids and Missouri River Railroad is a completed road 

under the grants available for its construction. The total length ofthe 
road as certified by the governor of the State is 271-l 0 miles. The grant 
embraced the public lands within three alternate sections per mHe on 
each side of the road, or, in other words, it comprehended six sections of 
land or so much of six sections as may have been liable to the grant, 
for each mile of the road. 

Leaving out of question all elements which diminished the volume of 
the grant, it will be seen that 271ilio miles multiplied by six sections per 
mile gives 1,629{0 sections, which at 640 acres per section makes a total 
of 1,04~,944 acres as the extreme possible area that could physically 
bave been embraced in the grant. The amount of land actually certified 
or patented under this grant to the present date is 1,141,690.77 acres, 
or an absolute excess of 108,Ml0. 77 acres over and above the greatest 
possible amount with which the company could be credited under any 
circumstances. And of t,his excess 1,197.24 acres were patented during 
the year ending June 30, 1881. 

A superficial estimate shows t.hat tbe overlapping limits of conflicting 
roads alone diminish this grant by not less thau 25 per cent., and there­
fore that the excess of lands thus conveyed by the United. States in this 
case, over the amount entitled to be received, is upwards of 000,000 
acres. If an accurate adjustment should ever be made I think the ac­
tual excess would be found much greater. 

Tlle Sioux City and S~int Paul Railroad Company of Iowa is credited 
with 56t miles of constructed road. The grant .was for ten sections per 
mile, or a nominal total of 359,520 acres, without taking into account 
the exceptions and deductions incident to the grant. 

The amount of land actually certified or patented to the State under 
this grant is 407,910.21 acres, or a known excess over the possibilities 
of the grant of'48,390.21 acres. 

It is estimated that the volume of the grant was dimininished not less 
than 07,000 acres, possibly not less than 100, 000 acres, more by reason 
alone of overlapping grants. 

The Snint Paul and Sioux . City Railroad Company of Minnesota is 
credited in the Land Office reports with a total granted area of 1,010,000 
aeres, reduced by partial estimates for necessary reductions to 850,000 
acres. Amount patented or certified, 1,200,358 acres, or a known excess 
over possible maximum of 190,358 acres, and a known excess over a lib­
eral estimate to the road of 350,358 acres, of which 33,218.91 acres have 
bet~n patented since 187 5. ' 

The total computed area of the grant for the first divi~ion of the Saint 
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Paul and Pacific Railroad in Minnesota is 1,248,G38.95 acres. Total 
amount certified or patented, 1,251,046.14 acres, or an excess over all of 
2,407.27 acres; 2,597.26 acres were patented in 1880. The legal and 
actual reductions to which this grant is subject do not appear ev-er to 
have been considered. 

In the same manner and under siinilar conditions the Iowa Falls and 
Sioux City Railroad Compan:y in Iowa is credited with a total nominal 
area of 1,226,163.15 acres. Amount certified or patented, 1,252,025.41, 
or an excess over all, not computing reduetions, of 25,861..36 acres; 
100,929.70 acres have been patented to this company since 1875. 

The Winona and Saint Peter Railroad Company is credited with a 
total nominal area of 1,410,000 acres. Estimated area actually inuring 
to the grant, 710,000 acres. The amount of land certified or patented 
up to June 30, 1881, on account of this grant was 1,668,007 acres, or an 
excess over the amount of land included within the geographical limits 
of the grant of258,007 acres, and an excess mrer the estimated amount 
the road would be likely to receive of 958,007 acres; 2,929.52 acres were 
patented to this company in 187!1, 

There is another class of cases in which the maximum possible area 
has not been exceeded, but in which the maximum probable area, as 
shown by the estimate, has been exceeded. The following are examples 
of this class: . 

The Lake Superior and Mississippi Railroad Company is credited with 
an estimated probable area of 800,000 acres. Amount of land actually 
certified or patented, 860,564.09, or an excess over probable area of 
60,564.09 acres. . 

The West Wisconsin Railroad Company is credited with 800,000 acres 
as a probable estimate. 

It has received 802,816.89 acres, or an excess over probable estimate 
of 2,816.89 acres. . 

The Alabama and Chattanooga Railroad has 246 miles of constructed 
road within the State of Alabama. If there were no reductions from 
any cause the total area of the grant would be 944,640 acres. It was 
originally estimated that the quantity of land the company would actu­
ally receive would be 461,456 acres. The amount already cert.ified or 
patented is 601,970 acres, or 140,514 acres more than this estimate, of 
which about 50~000 acres have been patented duri11g the present fiscal 
year. I do not know the basis on which the estimate was made, nor 
whether the road has received more or not as much as entitled. As in 
all other cases, the reductions to which the grant is subject have never 
been computed. 
Ther~ is still another class of cases in which it would not appear from 

the estimates and reports that the grants have been satisfied, but whether 
they actually have been satisfied or not, or whether they have been more 
than satisfied, is wholly unknown. In all these cases, as well as in t_hose 
which I have particularly mentioned, there are many legal questions 
~'et to be settled, and some important elements of fact to be determined, 
and a large mass of detail to be gone through with, before the amount 
of land any company has received beyond the legal volume of its grant 
can be ascertained, or before it cau be known what lands or what quan­
tity of lands any company may still be entitled to receive. 

This work ha~ never been done in any instance to my knowledge, but 
lands have C(}ntinued to be patented as if doubt and uncertainty did 
not exist. _ 

A number of grants are considered as having been adjusted, but 
these are cases in which the companies got all the land t.here was within 
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both the granted and indemnity limits to the full amount of the geo­
grapllical area of the a~::;sumed grants, without regard to the legal decluc­
tious 11ecessary to be made, owing to prior grants, reservatious, dis­
posals, or appropriations, and apparently without reference to legal 
questious that may have existed, and which in many cases did exist, 
going to the foundation of tlleir rights. 

Q. Ilow do you account for .the conduct of your office in certifying 
and pate11ting lamls in the way you have mentioned ~-A. I do not ac­
count for it. 

Q. Are you able to giYe any explanation of it~-A.· No, sir. 
Q. How many railroads are there within your knowledge that have 

receh~ed excessive amounts of land in the way you have statecH-A. I 
have mentioned particular cases to which my atteution bas bee11 di­
rected, where the maximum possible quantity bas bt•en exceeded. I do 
11ot know whether there are any others of that class or not. Of the sec­
ond cla:ss, where the estimated probable quantity has been exceeded, 
there are quite a number of cases. The few I have mentioned are illus­
trative of the class. Where the grants would appear to have been ad­
,insted, that is to say accurately satisfied, it is inevitable that a great 
excess exists, since, as I have stated, the exceptions, resen·ations, and 
deductions have not been taken into account. Where the grants would 
appear to have been approximately satisfied, which is the case with the 
majority of the old grants on completely constructed lines, a greater 
or less excess is, I think, from the same reasons, equally certain to be 
found if a proper adjustment is ever made. The printed reports are not 
accurate aml tlley do not a:ftord the requisite data on whicll an opinion 
can be formed in any case except where a clear excess over possible 
quantity is shown. Even the possible quantity is not always a:scertain­
able from the reports alone. The length of constructed road is not 
given, <llHl is frequently not known from any official sources. The of­
ficial certificates of construction required before any land could be le­
gally eon ,·eyed are wanting in some insrancPs; and in some cases sueh 
certifications are not wholly reliable. Wagon roads lla\~e been officially 
reported by State authorities as constructed where in fact no road bad 
been built. vVhether a railroad or wagon road has been built on the 
line of definite location is notal ways apparent, nor is the right of a com­
pany claiming by assignment always shown. The compliance of the 
companies with the conditions of the granting acts does not appear to 
ha,·e been held essential to the issue of patents under the grants, and 
whether companies holding under a State have complied with tlH:~ pro­
visions of the legislative acts by which they receive the State's title is, 
I think, generally unknown. 

Q. Do you understand that a road is entitled under any grant what­
ever to a patent of lands any faster than the road itself is constructed 
and accepted ~-A. No, sir; not where patents are required for a trans­
fer of title. In such ca-ses the construction of the road is in every in­
stance a condition precedent to the issue of patents and to the acC]~lire­
ment of the right to receive patents. Patents are required to pass the 
title of the United States in all cases of grants to corporat~{)IlS, and 
in many cases of grants to States, particularly where the grants have 
been renewed after expiration, or new lands are granted by virtue of 
authorized changes of location. In every case of railroad grant·where 
patents are required, the provision of law is specific that patents shall 
issue only after actual construction in accordance with the terms and 
conditions of the act, and only as fast as such construction is proven 
in the manner provided. The title to indemnity lands is never con-
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veyetl. by the granting act, and the right to receive title to indemnity 
lands cannot be acquired without actual construction and the specific 
ascertainment of losses for which indemnity is authorized. The doc­
trine of present grants cannot be applied to indemnity lands under any 
form of grant, however erroneously it may be misapplied in respect to 
what are termed granted lands. All grants to corporations, and all 
grants requiring patents for the conveyance of title, whether the grant 
is to a State or corporation, are of the latter character. I do not un­
derstand, however, that the requirement of a patent establishes t.he 
character of the grant. It is the character of the grant that makes 
the requirement of a patent necessary. Where pate:r1ts are reqt1.ired 
under railroad grants there is no legal title in the State or corporation 
until after patent issues, and I know of tile existence of no equitable 
title iu sucb cases until afteJ' actual construction as provided in the 
granting acts. Under many of the earlier grants to States a conveyable 
title vested in the ~tate, without pat~nt, for a distance of twenty miles. 

Then after twenty miles of road was constructed a conveyable title 
vested in the granted lands for another twenty miles, and so on. But 
the State had no conveyaule title to any lands, and could se'l no 
lands at a greater distance along the line of the proposed road than 
twenty miles from the beginning, and, tilereafter, for twenty miles be­
yond the point of constructed roa<l. Necessarily the State could trans­
fer only what it received, but as a matter of fact, under the premature 
certifications and patents of this department, the corporations that be­
came tile transferees of the State, did sell and profess to convey the 
lands along the whole liue of the proposed roads, and throughout tile 
indemnity limits, without regard to legal restrictions. 

Q. Are there any instances where the roads had not been constructed 
or onl,y partially ?-A. Yes, sir; the rule in early days was to certify 
and patent the lands in all cases in advance of construction. In some 
cases the roads were completed after the time allowed for construction 
bad expired, and frequently on changed lines of location for which there 
were no grants. In some cases the roads have never been constructed. 
In other eases construction has been partial only. Of the latter class 
of cases I have investigated in part the case of the Mobile and Girard 
Railroad in Alabama, and found the following facts: 

The lands granted were embraced in three alternate sections in width 
on each side of the line of the road, or a total of six sections per mile, 
exclusive of lands previously sold, pre-empted, reserved, or otherwise ap­
propriated. Indemnity ·seleetions were authorized within a distance of 
fifteen miles from the line of the road to compensate for certain losses 
in granted limits. Among the conditions of the grant as ,usual in grants 
of this cllaracter, were the following: 

1. Tile lands were to be exclusively applied to the construction of the 
road. 

2. They were to be disposed of only as the work progressed. 
3. Tiley were to be subject to dilsposal by the legislature of the State 

for the purpose mentioned. · 
4. No more than 120 sections included within a continuous length of 

20 miles of the road could be disposed of by the State in advance of con­
struction. 

5. vVhen the governor should certify to the Secretary of the Interior 
tl-tat 20 conseeut,ive miles of the road had been completed, another 120 
sections of · the granted. lands within a continuous length of 20 miles . 
might be sold, and so on until the road was finished. 
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6. The road was to be completed within ten years from the date of 
the act. 

7. If the road was not completed within ten years no further sale of 
the granted lands was to be made, but the lands then unsold were to 
re\Tert to the United States. 

The map of the definite location of· the road was filed J nne 1, 1858. 
No record is fonnd in thiR office of any certificate from the governor 

as to the completion of any part of the road, and this office has no offi­
cial information that any part of the road has been lJuilt . 

. The unofficial information derived from the maps of the country and 
other sources is that the road from Girard to Union Springs, a distance 
of fifty-four miles, was completed within the prPscrilJed period of ten 
years; that after the expiration of said ten years the road was extended 
to Troy, a distance of thirty miles from Union Springs, making the total 
length of constructed road at the present time eighty-four miles; that 
construction ceased in 1870 when the road reached Troy, since which 
period no work has been done in the direction of the further extension 
of the road, and it is understood that no further extension is contem­
plated. F1~om Girard to Union Springs the grant conveyed little more 
than the right of way, as the road passed through the old Creek Indian 
cessiou, and nearly all the lands h::\d lJeen appropriated many years be­
fore, having been embraced in what are known as permanent Indian res­
enTations. Between Union. Springs and Troy the land had been nearly 
all taken up prior to the grant. The total amount of public land found 
subject. to the grant between Girard and Union Springs was 1,601.38 
acres, and between Union Springs and 'froy 9,327.88 acres. There had 
lJeen little loss to the grant between the date of the granting act and 
the definite location of the road, but the total amount of public land 
within the indemnity limHs was only 1,396.21 acres between Girard and 
Union Springs, and 9,397.84 acres between Union Springs and Troy. 
The total possible amount of land, therefore, which could have inured to 
this State on account of the construction of the road between Girard and 
Troy was 21,723.31 acres. As a matter of fact all the public lands of 
the United States within the granted limits of this road from Girard to 
1\iobile, a distance of about 300 miles~ were certified, and all or nearly 
all the public lands within the indemnity limits were patented to the 
State, the total amount a.s certified and patented being 504,131 acres, 
or an excess over the amount earned by construction of 482,408 acres. 

An act of the legislature of the State of February 1, 1858, provided 
for tra11sferring the grant to the company upon certain conditions, among 
which waiS tlw filing of a bond for the faithful application of the lands 
to the purpose of their donation, and tor the performance of the provisions 
and conditions of the act of Congress making the grant. I learn that 
there is no evidence in the archives of the State showing that such bond 
was e,·er filed or executed. 

The lands referred to were certified or patented to the State in 1860. 
The lists were not indorsed o\·er to the company until 1879. 

Q. Have you any means of knowing whether these lands are still held 
by the company or by any parties in interest under the company ~-A. 
Heports have been made to this office officially, touching the existence 
of certain contracts and arrangements affecting this transfer, and it ap­
pears that 9 •,000 acres of land were in fact con,·eyed by the company's 
deed for services in ·securing to the company the apparent "title to said 
lauds. A further amount of 164,000 acres were sold by the company at 
a nominal price, and it has been officially reported that the timber from 
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these lands is being used for the construction of railroa<ls in Georgia. I 
have no further information in respect to the sohl or unsold lands. 

Q. Is the corporation itself still in existence and operating any part 
of. the road, or has it been absorbed by some other road ~-A. That is 
not known to this office. 

Q. Are there other grants in Alabama similarl,y situated ~-A. There 
are other- grant~ in Alabama and in other States where lands vYere cer­
tified or patented in advance of construction and where tbe roads ha\Te 
not been completed. . 

Q. A_re there any cases where the grants have been not to State but 
to corporations, and the corporations have received patents from the 
government be;yond the amount of land that they were entitled to~-A. 
1'here are sqme cases of that kind. 

Q. How is it in respect to tlle great lines of railroad running across 
the continent-the Union and Cent,ral Pacific, the Northern Pacific, 
Southern Pacific, and other Pacific railroads 1-A. The railroads that 
recei \Tecl subsidies in bonds, su.ch as those em braced in the Union and 
.Central Pacific systems, and where the roads are completed and the 
lands earned by construction, have not generally applied for or received 
the quantity of land to which they are entitled. Much complaint is made 
on this a(•.count. Some years ago Congress passed an act requiring all 
ntilroad companies to pay the cost of surveying and conveyancing before 
patents should be issued. The complaint is that advantage is taken of 
this act to let the legal title remain in the United ·States until the lands 
are ~Sold and fully paid for, the companies thus avoiding the payment of 
State and county taxes on all the land to which their right to receive 
the legal title has been acquired, and by a mortgage sustained by the 
Supreme Court as in the nature of a disposal, they avoid the provisions 
of the granting act requiring the land:s to be sold to settlers after three 
years from -construction at $1.25 per acre, and·at the same time actually 
sell the lands at the corporation price and receive interest on deferred 
payments, and in some cases lease the land and receive the rents. 

Q. Does anything else occur to you to state in connection with the 
subject of railroads 1-A. In all the classes of 'cases I have mentioned 
where the roads have received actually or probably more than they were 
entitlefl to receive, as also where the roads have not been constructed 
or only in part, the lands, remaining out of those originally reserved for 
tlw benefit of the grants, are still held in reservation. Settlements are 
excluded from these lands. Where the rights of prior settlers are denied 
b,v the rulings of the department, or where applications to enter are 
maue. by uew settlers, the parties are compelled to treat with the corpo­
rations for the possession of their old homes or the acquirements of new 
ones, although the legal rights of the corporations under the grants may 
have long since been satisfied, or have ceased by limitation. 

Q. Will you mention some instances of this character ?-A. The grant 
for the Gulf and Ship Island Railroad of Mississippi was made in 1856. 
It expireu by limitation in 1866. There is no known corporation in ex­
istence. No road has been built and no lands applied for. But all the 
public lands of the United States within alternate sections, for a breadth 
of thirty miles on tlle line of the originally projected road, and for a 
total length of one hundred and seventy miles, embracing whate'ver 
JHlblic lauds there may be within a territorial area of 1,600,000 acres, 
were withdrawn from settlernent and entry in 1860, and have ever since 
1Jeen held in reservation. The Coosa and Tennessee Railroad of Alabama 
has never been constructed; 67,784.06 acres of land were, however, certi­
fied or patented under the grant. The remaining public lands within a 
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gross area of 72,000 acres in the granted limits, and 280,000 acres in in­
demnity limits, are still held in reservation for the benefit of this grant 
under a withdrawal made in·1858. 

The Coosa and Ohattooga Railroad was neYer constructed. Its pro­
posed length was 40 miles. No lands certitied or patented. Grant ex­
pired in 1856. All public lands in odd- numbered sectious along the line 
of road, 30 miles in width, reserved since 1858. 

There is no official report of the construction of any portion of the 
Pensacola and Georgia H.ailroad in Florida; 150 miles reported unoffi­
cially. Proposed length of road, 408 miles. A million and a quarter 
acres of land certified or patented in au vance of construction. Prob­
able excess so conveyed over amount entitled for constructed road, 
1,000,000 acres. Grant expired in 1866. Lauds withdrawn in width 1~ 
miles in granted and 18miles in indemnity limits along the whole length 
of tile contemplated road in 1857. Remaining lands still in r "ervation. 

The grant for the Saint Louis and Iron Mountain Railroad of 1\Iissouri 
was made in 1866; expired in 1~71. Road not built under the grant, 
but grant abandoned by company for a different location. Lands still 
in reservation, aud so held since 1870, for 20 miles on each side of the 
originally proposed line. . 

The grant for theN orth Louisiana and Texas Railroad expired. in 1866. 
No road officially reported; 94 miles reporteu unofficially; 353,211 acres 
of land certified or patented in adYance of construction, or over 300,0()0 
acres more than woultl have accrued for length of road actually built. 
Lands withurawn in 1~57 along a line 160 miles in length; 12 miles in 
width being within granted. and. 18 miles in width in inuemnity limits. 
Remaini11g lands still held in reservation. 

There are a large number of other roads where lands have been held 
in reservation for periods ranging from ten to twenty fiye years wilere 
the rights of the States or of the corporations ha,Te been satisfied, or 
forfeited, or extinguished, or where rights were never acquired. under 
the granting acts. 

The existing withdrawals for the Northern Pacific Company cover an 
area of from eighty to one hundred miles in width, over a line of uncon­
structed ·road thirteen hundred miles in length, a large proportion of 
which bas not been definitely located.. The original withdrawals for this 
road were made in 1870, 1871, 1872, and 1873. Later withdrawals have 
been made on changed lines of location. 

'rhe Atlantic and Pacific Railroad, with fourteen hundred miles of nn­
constructed road bas, in addition to its withdrawal of a belt one hundred 
mile-s in width through the Territories of New Mexico and Arizona, a with­
drawal of sixty miles in width along the line of the Southern Pacfic coast 
in California. The Southern Pacific Railroad Company has a like with­
drawal overlapping tpe coast withdrawal for the Atlantic and Pacific 
roa.d. The respecthTe gran tR are computed as of the same date by de­
partmental construction, and although the lands embraced in one graut 
were excluded from the othm_' by the term~ of the granting act, no diffi­
culty appears to be found in awarding to tue Southern Pacific Com­
pally the lands embraced in the withdrawal for the .Atlantic and Pa­
cific. But an objection is found to the recognition of the rights of set­
tlers on the same lands. Practically the witildra wal for o11e company 
is regarded as invalid as against the claim of another company, while 
it is held in fnll force and e:ffect as against the settlers. Lands within 
the limits of the withdrawals for l>oth the Southern Pacific, and Atlantic 
and Pacific across tile State of California, aggregating 120 mile~ in 
width, where no road has been built, and none is being constructed, are 
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still retained in reservation. The withdrawals for the Southern Pacific 
were made in 1867 and 1871, anti for the Atlantic and Pacific in 1872. 

The California and Oregon, and Oregon and California Railroads are 
not completed. The grant was to be null and void upon fail~uc to com­
plete construction as required by law, and all lands then unpatented 
were to revert to the United States. The grants have expired, but the 
withdrawn lands remain in reservatiou. Original withdrawals from 
1867 to 1871. 

The grant for the New Orleans~ Baton Rouge and Yicksburcy Railroad 
was made in 1871. Expired by limitation in 1876. No road eYer con­
structed under this grant. Line of road not definitely located. Total 
length of proposed road 300 miles. Lauds withdrawn in 1871-'73 on a 
prelimiuary line and. still retained in reservation. 

Tlle Texas and Pacific Railroad grant is similarly situated; no road 
constructed; liue not definitely loeated; lands withdrawn in 1H7l from 
El Paso, in 'fexas, to Pacific Ocean, 60 miles in width, and still in res­
ervation. I give the foregoing as examples and not as a complete list. 

Q. Do you understand that it is held that where a road has failed to 
be constructed within the time specified in the charter, and the con­
struction of the road has been abandoned, an act of Ut)ngress is necl's­
sary to restore these resenTed lands and put them in the market again 
for the settler "?-A. 'l'hat would depend UJ)On the nature of the grant. 
vVhere the grants are held by the Supreme Court to be present grants 
it would be deemed necessary as to lauds within the originally granted 
limits, at least if tile liue of definite location was established before the 
time allowed. for the construction of the road had expired. Where the 
grants are not grants in prmsenti this would not legally be necessary. 

Q. Do you understand that in all these reservations that you have 
enumerated tlwse grants are in prccsenti or in futuro ?-A. Some are of 
one class aUtl :some of the otller. TlJe Florida and A.labama grants of 
1856 and 1857, for example, and generally the ancient grants, are of the 
elass ('ailed grants in prm::;enti. The grants of' later date are chiefly 
grants in futuro, accordiug to the definition of the law writers and the 
rule of the courts. 

Q. Are there any of them that do not require legislation ~-A. I do 
not understand that legislation is necessary to revest in the United 
Stares a title tllat has not been divested out of the United States. This 
is the case with all the corporation and some of the other grants where 
tlJe conditions precedent to the investiture of title or estate in the 
grantee ha,te not been complied with. It is also the case in regard to 
the land within indemnity limits iu every class of grant. In each one 
of tht~ cases 1 have mentioned, and in all other cases of the same char­
acter, all the indemnity withdrawals haYe, I think, been acts of the ex­
ecuth·e department, without statutory authority. A withdrawal or­
dered by Congress can ouly be re\·okeu hy orcler of Congress. .A with­
drawal made by tlle department without authority fi.'om Congress can 
be t~nmade by the department without further authority. . 

Q. Have the lands in such cases bet>n restored to the public domain 
by the Secretaries yet; all(l if not, why not '~-.A. They have not been 
restored. Why not, especially in case of indemnity withdrawals and 
of other withdrawals, under abandoned grants, or gra:QtS that 11ever be­
came effective, or when construction has definitely ceased, I am unable 
to say. 

Q. Is there any reason why they should not have been ?-A. I know 
of none. 

Q. Is there any call for those lands by homestead and pre-emption 
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settlers Y-A. Constantly; and their being kept from occupation and 
settlement is complained of. There is authority of law (act April 21, 
1876, sec. 3; 19 Stat., p. 35) for the acceptance of pre-emption and home­
stead entries within the limits of any land grant subsequent to the ex­
piration of such grant, but this authority has neYer been exercised. In 
regard to the legislation required to restore to the public domain lands 
held in indemnity, or other withdrawals, where the lands ought to be 
restored, I think it exceedingly desirable that Congress should by gen­
eral law direct such restoration. This would relieve the executive offi­
cers from embarrassment and make the path of duty clear. I think that 
whatever else may be done or left undone in respect to railroad grants, 
Congress should direct a restoration to entry, under the settlement laws, 
of all lands heretofore withdrawn, without express authority of law, un­
der any railroad, wagon-road, or similar grant, with provision for the 
protection of the rights of present settlers, the same as if the withdrawals 
had never been made, and that all withdrawals of lands made either 
with or without au'iliority of law on preliminary lines, where the roads 
were not definitely located within the time allowed for their construc­
tion, and have not been constructed, should also be revoked. The the­
ory of indemnity withdrawals by departmental authority is, that it is the 
duty of the executive department to protect the grants. My iadividual 
theory is, that the protection which the department is authorizeu to 
extend to the grant is the protection provided by law, and that where 
the law stops the executive department should stop also. 

Q. Have the laws generally been literally construed in favor of the 
railroad ~-A. Yes, sir. The principle of law applicable to public grants 
-that they ought to be construed strictly against the grantees-has not 
been observed, although the exceptions to the grant are very strictly 
ruled against. 

Q. 'Jihat is to say, that the grants have been construed very liberally 
to the grantee and against the settler?-A. Yes, sir. It is a common 
rule of construction that if there are words in a granting act which of 
themselves import a present grant, then the grant is in prresenti, although 
the general words of present grant may be restrained by particular 
words in subsequent parts of the same act. Among the important de­
cisions which would· appear to have followed this rule are the decisions 
of the Secretary in the case of the Northern Pacific Railroad gTant 
(Commissioner's annual report, 1879, p. 109), and in the case of the At­
lantic and Pacific Railroad grant, accepting the opinion of the Attorney­
General of October 26, 1880 (7 Copp., 166). The authorities relied upon 
in these and similar decisions and opinions are the authorities in cases 
where no condition except the designation of the granted land was nec­
essary to vest the estate in the grantee, as in the case of Greene's Heirs, 
2 Wheaton, 196, and Sehulenberg vs. Harriman, 21 Wall., 44. In the 
cases to which these authorities were applied there were several con­
ditions precedent to be performed before the estate could vest, among 
which was the construction of the road. 

In like manner all granting acts in which the words "to the amount 
of" so many sections in width or per mile appear, are held to be grants 
of quantity without regard to the limitation~ of the act. In the case of 
the Burlington and Missouri River Railroad Company (98 U. S., 334), 
the Supreme Court held the grant to be one of quantity, on the theory 
that there were no exterior limits to the grant. This decision has been 
held to govern in cases where there were exterior limits to the grant 
In 1879 a list of indemnity selections made by the California and Ore­
gon Railroad Company in lieu of lands sold or disposed of previous to 
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the grant, was submitted to the Secretary of the Interior for his ap­
proval on the theory that under the Burlington and Missouri River de· 
cision words of quantity necessarily created a grant of quantity. The 
difference in the two cases was that the grant for the California and 
Oregon road had exterior limits, but the list was approved, and this 
approval was treated as an authoritative ruling that the decision of the 
court in the one class of cases governed in another and dissimilar class. 

The indemnity clauses of granting acts were formerly held to allow 
indemnity for all lands within the granted sections. In 1875 (92 U. S., 
733-749), the Supreme Court said that the purpose of the indemnity 
provision was to gi\e lands beyond the granted limit "for those lost 
within it by the action of the government between the date of the grant 
and the location of the road." In the Burlington and l\1issouri River 
case the court said the same thing, and has several times very clearly 
stated the theory and purpose of indemnity provisions. But in 1880 
the Attorney-General concurred in different views of the law that had 
been expressed by the circuit court for Wisconsin, and advised a return 
to the practice that had obtained before the promulgation of the Su­
preme Court decisions. The Secretary accepted the opinion of the At­
torney-General as a superior authority to that of the court, and the old 
practice of awarding to railroad companies indemnity lands in lieu of 
lands that had not been granted by Congress was revised (16 Op. At­
torneys-General, 514; Commissioner's annual report, 1881, p. 158). 

In accepting the advisory opinion of the Attorney-General the Sec­
retary broadened the purview of that opinion in a material respect. 
The Attorney-General restricted his specification of the prior losses for 

·which indemnity might be allowed, to losses occurring by reason of 
lands that had been "sold or pre-empted." The Secretary referred to 
this phrase as if reacting "sold, pre-emptell or otherwise disposed of." 
Under the latter head all prior disposals 'Jf every character, such as lo· 
cations by military bounty -land warrants, agricultural college scrip·, and 
miscellaneous appropriations, aggregating in all a much larger area in 
some instances than disposals by sale or pre-emption would be included. 

A former Attorney-General had said that where there was doubt then 
certainty existed, since what was doubtful was not granted. The mod· 
ern rule appears to be .that where there is doubt then certainty exists, 
because what is doubtful is granted. The difference in the two rules 
as applied to the allowance of indemnity for losses occurring before 
grant is a difference of more than half the volume of the grants to States 
and of a considerable percentage of the volume of the grants to corpo­
rations, the grants being thus constructively enlarged to this extent be­
yond the Congressional limit. It is, besides, a difference of one or two 
hundred million dollars to settlers who buy these lands of the railroad 
companies. If the rule of the Supreme Court were followed by the de­
partment, more than four-fifths of all the railroad and similar grants 
could at once be closed up, the remaining lands restored to settlement, 
and the titles to any unsold lands heretofore improvidently conveyed 
to the railroads in excess of the legal volume of their actual grants be 
recovered by the United States. 

There is another very important matter in respect to railroad grants. 
Changes of location constitute a serious question. Where a grant takes 
effect upon the designation of the line of the road that is to be con­
structed, the lands withdrawn from the market upon that line are deemed 
appropriated for the use of the road so designated. Private rights are 
determined upon that basis. People make settlements, investments of 
money, a~d business arrangements in view of that particular line of 
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road. Then a change in the line of location is not infrequently made, 
and in many instances when the road is built there is a wide divergence 
from the original line. The practice of the department has been to give 
the companies the land just the same as though they had built the road 
on the line to which the grant attached. 

Q. Has the department given the roads the same land after they have 
changed t~eir original location ~-A. Yes, sir. 

Q. Have the roads got any other lands along the actual location Y­
A. I am unable to say. In the grants I have had occasion to examine 
I have found features peculiar to the administration of that grant in ad­
dition to the features common to the administration of railroad grants 
generally. I am not acquainted with the special features of all the 
grants, nor of the special practices of the office under all or even under 
many of them. Changes of location have been of various sorts. They 
are of two general classes-those authorized by Congress and those 
allowed by departmental action. Again, locations have been assumed 
and the rights of settlers concluded on the line so established, and after­
wards an entirely difi'erent line has been located, on the theory that the 
first was preliminary only. 

The variation of constructed line from line of original location in Min­
nesota reached some 25 miles through the central portion of the State, 
and the change from amended line ran up to between 15 and 20 miles 
at points of greatest divergence. In the Territories the several changes 
of location have been of great extent in length of lines, reaching as high 
in breadth as from 20 to 50 miles in Dakota, upwards of 150 miles in 
Idaho, and frequent and broad flivergencies extending from 25 to 50 
miles in width were made in vVashington. A withdrawal was made for 
a branch line of considerable length in that Territory that was not 
authorized to be constructed and to which no grant attached. This 
withdrawal subsisted for several years, and its subsequent release by 
the company was deemed to justify further changes. A solid area, 100 
miles wide, remains withdrawn across the southern and central part of 
the Territory, witll a further withdrawal of 40 miles in width in the State 
of Oregon for the same distance and the same road. 

The sixth section of the act granting lands to the Northern Pacific 
Railroad Company, for example, was construed by the department to 
authorize a witlldrawal of lands along a preliminary line. This section 
provided that after the general route should be designated the Secre­
tary of tile Interior should cause the lands to be surveyed for a distance 
of 40 miles on each side of the line throughout its wl\ole extent. This 
was taken as the authority for a withurawal of 20 miles on each side in 
the States and 40 miles on each side in the Territories on a line that 
might not become, and. never did become, the line of the road. This 
withdrawal wa& held to fix the character of all the lands embraced 
within its limits. In 1873 all entries that had been made and allowed 
on lands that had been withdrawn in this manner in 1870 were ordered 
to be canceled under a decision by the Secretary, and the rights of all 
subsequent settlers were determined on the basis that the land had 
been lawfully reserved. for the railroad company. The alternate or gov­
ernment sections were increased in price to $2.50 per acre. Then, after 
private rights and interests halt centered on the supposed line of gen­
eral route, this line was changed, the reservaLion floated to the new line, 
and that made to establish the character and price of lands and the 
standard of private interests along another broad belt of territory. The 
preliminary line of the road has been run at different times over differ­
ent portions of the States and Territories through which it passed, and 
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in all these cases the same ):>rocesses of withdrawal and reservation, with 
the attending incidents, have been experienced. Then the line of defi­
nite location, where established, is still a di:fl'erent line than that of any 
of the preliminary lines, and the line of construction differs from that. 
vVith every change of location new lands are withdrawn, and the for­
merly reserved lands fall outside of the new witb.drawal. In these cases 
the settlers on the former $2.50 lands, finding themselves on $1.25land, 
applied for the repayment of the excess purchase money. The laws 
provide for the repayment of purchase money where lands are errone­
ously ~old, but as the laws must be strictly construed the applications 
of the setters were denied, and Caagress was obliged to pass a bill for 
their relief. I believe that no act was asked to authorize any change in 
the location of the grant. 

The terms of the granting act comprehended a grant of twenty miles 
on each side of the constructed road in States, and forty miles inTer­
ritories. Nobody misunderstood either the policy or the intention of the 
law. It had become established by legislative precedent. A prelim­
inary location of the general route of t.he western portion of this road 
was designated along the northern bank of the Columbia River. The 
withdrawals made in 1870 were of forty miles granted limits on the 
Washington Territory side of the line and twenty miles across the riV"er 
on the Oregon side. Two years later an additional withdrawal was 
made for twenty miles more in Oregon, making forty miles in all, 
granted limits, so called, in the State of Oregon. This additional with­
drawal was made on a verbal construction of the law, which was in the 
language customary to all granting acts where a distinction is made be­
tween the amount of land granted in States and the amount granted in 
Territories. As the line of the road on the Columbia River passed 
through a Territory it was held that the grant in the State should be re­
gard~d as equal in quantity to the grant in the Tt=~rritory. The addi-

. tional withdrawal was made in 1872, and this withdrawal was held to 
have attached in 1870. The claims of settlers who between the years 
1870 and 1872 went on odd-numbered sections of public lands within a 
distance of twenty miles beyond the limits of the withdrawal of 1870 
have been rejected by this office for the last ten years on the ground 
that a reservation created in 1872 took e:fl'ect two years before it was 
made. These nien have been obliged to look to the railroad company 
for prospective titles to their settlements, as have all subsequent set­
tlers on these lands, although it is not claimed that any right of the 
company has ever attached to any lands in the State of Oregon, even 
within the limits of the withdrawal of 1870, since the line of the orig­
inally projected route along the course of the Columbia River never be­
came definitely fixed. 

In 1864 a withdrawal of lands in California was made under the grant 
to the Central Pacific Railroad Company along the line of the Western 
Pacific Railroad, which afterwards became a part of the main line of the 
Central Pacific. In 1867 a withdrawal was made for the California and 
Oregon Railroad Company. In 1870 a part of the landsat the intersec­
tion of the two roads was, upon the adjustment of the line of the Cen­
tral Pacific, released from the withdrawal of 1864, and restored 1o the 
public domain. The lands so restored fell within the indemnity limits 
of the California and Oregon road, but were not withdrawn for this 
road. Settlers went on these restored lands. Their applications to 
1nake entry were allowed by the local officers and approved by this 
office. In a decision made in 1879, on appeal by the railroad company, 
the Secretary revm'sed the action of this office, rejected the settler's 
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claim, and held the land as subject to the right of selection by the Cal­
ifornia and Oregon Railroad Company, although such lands had not 
been selected when the settlement claims were established, and had not 
been reserved for such selection by withdrawal, but were public lands 
of the United States open to entry when the entries were made. I do 
not know whether the error of law in the Secretary's decision arose 
from error in the findhigs of fact or not, but it has governed the land 
office in ~imilar cases under this and other grants. 

A withdrawal of lands was made in 1862 for the Leavenworth, Paw­
nee and Western Railroad Company of Kansas. 

A provision in the granting act (12 Stat., p. 493, sec. 12) required an 
acceptance of th~ act by the company, under seal, to be filed in the In­
terior Department. This must have been done before the act could be­
come operative. It was a condition precedent to the taking effect of 
the act. It was not done. A map of location was also to be filed. An 
old Territorial map, with pencil lines drawn through it, was deposited 
before any survey of the line had been made or other act performed 
to indicate an actual and responsible selection of the line of route. 
Under this state of facts the withdrawal mentioned was made. Nothing 
more was ever done by this company, which constructed no road, and 
did not definitely locate any line, and whose actual corporate existence 
is a matter of some doubt. In 18jj6 (14 Stat., 79) the Union Pacific 
Railroad Company, eastern division, which had been authorized to con­
struct this road, was required to de8ignate the general route of the road 
and to file a map within a certain date. The company did so, and a 
new withdrawal of lands was made under the act of 1866. Then all 
questions affecting the status of the lands inuring to the grant were 
settled, not on the basis of the proper designation of the line of route 
under the act of 1866, and the definitive withdrawal made under that 
act, but on the basis of the premature and irregular withdrawal of 1862, 
made on a line that never existed, and under an act that did not go 
into effect. The claims of all settlers who settled between 1862 and 1866 
on lands withdrawn in 1862, where the lands afterwards fell within the 
withdrawal of 1866, were rejected in favor of the company, whose rights 
were not acquired until1866. Meanwhile, lands in the alternate even­
numbered sections, within the limits of the old withdrawal, were held 
to have been increased in price to $2.50 per acre, and were disposed of 
accordingly. These proceedings affected and determined the titles and 
price of lands for a breadth of forty miles across the entire length of 
the State of Kansas. . 

In 1856 (11 Stat., 9) a grant of lands was made to the State of Iowa, 
which was transferred by the State to the Iowa Central Air Line Rail­
road Company. This company constructed no road, but became insol­
vent; 775,717-fh acres of land were, however, approved to the State 
for the benefit of the road. In 1860 the legislature of Iowa resumed 
control of the grant"and transferred it to the Cedar Rapids and Missouri 
River Railroad Company on certain conditions. 

In 1864 (13 Stats., 96) Congress recognized this transfer, and made a 
new grant to the company of the same lands and the same amount of 
lands as originally granted to the State. It also authorized a change 
in the location of the road, and the construction of a branch line. But 
as the former C?mpany had built no road, and it was uncertain whether 
the road would be constructed, large numbers of settlers had gone on 
the lands within the limits of the original grant of 1856. Congress 
therefore provided that the conveyance of lands under this grant should 
not embrace any lands within such original limits which had been sold 



150 CONDITION OF THE GENERAL LAND OFFICE. 

or pre-empted, or to which a pre-emption right or homestead settlement 
·had attached, or on which a bona fide settlement and improvement had 
been made under color of title from the United States or the State of 
Iowa ; and to allow for deficiencies in the grant it was provided that if 
the amount of land originally intended to be granted under the act of 
1856 could not be found within the limits prescribed by that act, then 
selections to make up such amount might be made within a distance of 
twenty miles from the new line of road. The original grant was · for 
alternate odd-numbered sections within six miles on each side of the 
road, with the right to select indemnity in odd-numbered sections within 
fifteen miles. The new act increased the indemnity limits as stated. It 
was also provided that whenever the modified main lines should bees­
tablished or the connecting line located the company should file a map 
definitely showing such modified line and connecting branch. When 
this should be done the Secretary of the Interior was to reserve, and 
cause to be certified to the company as the work progressed, the lands 
to which it would be entitled under the grant. The map of definite lo­
cation required to be filed in the General Land Office as a condition pre­
cedent to the reservation of any lands for the benefit of th~ grant was 
never filed. There was therefore never any authority of law for the 
withdrawal of any lands under this grant. A general withdrawal of all 
the public lands in Iowa was, however, made in June, 1864, for the 
benefit of railroad grants. It was stated that this withdrawal was made 
at the request of the Iowa delegation in Congress. No act of Congress 
authorized it. In August, 1864, this withdrawal was modified so as not 
to inhibit pre-emption and homestead entries. In June, 1865, the modifi­
cation was annulled, and ~ll entries made under it were suspended. In 
July, 1866, an ·order was made to restore to market all lands in the 
State that had previously been withdrawn. In September, 1866, the 
execution of this order was suspended. In August, 1867, the order was 
again issued, and the restoration was made by public notice. In 1875 the 
department decided the restoration to have been illegal, and all pending 
entries made under it were canceled. Where patents had been issued, 
but not delivered, they were called for and withheld. 

These proceedings, which were wholly of departmental authority, af­
fected the lands within the limits of the grant to the Cedar R.apids and . 
Missouri River Railroad Company equally with. all other lands in the 
State. Then in the adjudication of the claims of settlers it was held bythis 
office that the right of this company under the grant of 1864 attached to all 
the lands embraced in the original grant to the State, from the date of 
the original grant in 1856 ; and the rights of settlers who had gone on 
the lands between 1856 and 1864, and which were legally protected by 
the statute, and for which protection additional indemnity selections 
were allowed to the company, were rejected. It was further held that· 
the right of indemnity selection provided for by the act of 1864 was an 
absolute grant, that it embraced both odd and even numbered sections 
within the limits of twenty miles, and that it took effect upon the date 
of the passage of the act. Under the statutory provision requiring a map 
of definite location to be filed before any lands could be reserved the 
rights of settlers who settled before such map was filed, and in default 
of the filing of the map, before actual selection of the land for the com­
pany after the construction of the road, were protected in their- settle­
ments. Under the rulings of this office these rights were not recognized, 
but the lands and improvements of such settlers were decreed to the 
railroad. These proceedings went on until the lands taken from the 
settlers had aided in swelling the grant far beyond its maximum limits. 
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Cases of this kind have been decided in this manner down to the present 
time, and others are still pending. 

What is true of this grant is also true of several other grants in the 
State of Iowa, except as to the amount of land received by the companies 
in excess of the amount to which they were entitled. That is a matter 
I have not investigated. But the decisions affecting the rights of settlers 
were, I believe, of the same character as here stated. 

Q. Where lands are awarded to railroad companies in the w.ay you 
have mentioned in your testimony do the companies receivemoneyfrom 
the settlers for the sake of quieting the settlers' titles ~-A. Yes, sir; I 
have heard of settlers paying as much as fifty dollars an acre for land 
awarded to the railroads in this way. 
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