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THE SINO-BRITISH JOINT DECLARATION
ON THE QUESTION OF HONG KONG:
POLITICAL AND LEGAL PERSPECTIVES
BY TUNG-MING LEE

MAJOR PRUOFESSOR: PAUOL A. THARP Jr. Ph.D.

Despite an 1international situatiomn that had existed for
more than 140 years with serious difficulties at times, the
People's Republic of China [PRC) and the United Kingdom (UKX)
reached a solution to their dispute over Hong Kong within a
two-year period through diplomatic negotiations. Thke PKC
would not recognize all of the Hong Kony treaties while the
UK asserted that it had treaty rights over Hong Konjg. Ac-
cording to the 1984 agreement, the PERC will recover all of
the territory of Hong Kong in July 1997 and wvwill not impose
its socialist system imrediately. Hong Kong's capitalist
system and life-style will be allowved to exist until 2047.
The UK will continue its administration in Hong Kong up to
June 30, 1997.

The author reviews the history of China's relationship
with Britain as it relates to the Hong Kong issue. He then
discusses the Sino-British negotiations, analyzing factors
that conditioned the bargaining positions of both parties,

He bases his study on a framework which includes symbolic

- viii -



issues (sovereignty, national prestige, and human riqghts),
econonic and diplomatic comnsiderations, and the role of tae
Hong Kong people, Overall, the PRC had a stronger starmnce
mainly because of Hong Kong's heavy material dependence upon
mainland Chira and the PRC's manipulation of nationalistic
symbols. However, this stronger position was tempered by
diplomatic considerations. The PRC wanted to appear to be
"reasonable" in order to improve 1its relations with the
ASEAN states and Taiwan.

After reviewing the accord, the author asserts that the
Hong Kong agreement does solve the Sino-British disputes
over the sovereignty of Hong Kong. It is not, however, ark
effective guarantee for the status quo of post-1927 Hong
Kong. Three sets of problems come to mind: (1) the PRC must
violate its own constitution in order to give effect to this
agreement; (2) the agreement is quite vague on several key
issues; and (3) over the next sixty years there will be nu-
merous changes in the leadership and policies of the PRC,

some of which could negatively impact upon Hong Konge.
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CHAPTER 1

INTRODUCTION

Statement of the Issue

Pertaps one of the biggest events in Chira in 1984 was
the conclusion of the Sino-British agreement in regard to
the future of Hong Kong.! On September 26, 1984, the Peo-
ple's Republic of China (PRC)2 and the United Kingdom of
Great Britain and Northerm Ireland {Ux) initialled a "Joint
Declaration on the Question of Hong Kong" and it was formal-
ly signed on December 19, 1984. It has been ratified by both
governments and entered into force on May 27, 1985 after tue
exchange of instruments of ratification. According to the
agreement, ¢the PRC will resume the exercise of sovereignty

over Hong Kong effective July 1, 1997. Meanwhile, the PRC

' The term "Hong Komg" used in this study refers to the
whole area of the British colony Fong Kong, which includes
the Island of Hong Koang {which was ceded to Britain irn
perpetuity under a 1842 treaty), the Kowloon Peninsula and
the Stonecutters 1Island {they were ceded to Britain in
perpetuity under a 1860 treaty), and the New Territories
{leased to Britain under a 1898 treaty with the lease to
expire on June 30, 1997). The ever—approaching due date
of the lease of the New Territories and the Sino-British
disputes over the sovereignty of Hong Kong prompted the
PRC and the UK to enter into negotiatious,

2 The use of the term "People's Republic of China" in this
study simply denotes the official title of mainlaand China.

-1 -



2
vill make Hong Kong a "special administrative region"3 and
will guarantee to it a wide range of freedoms, the preserva-
tion of capitalism and the present life-style for fifty
years after the takeover. The agreement is important for
the Chinese as a whole., It signifies the termination of the
Restern colonial presence 1in China. It also preseﬁts a
unique problem for Chinese politics. Communist China has
openly promised to accommodate a capitalist enclave under
its domain for half a century. Wwill capitalism and communisam
successfully coexist under such a political arrangement?

The conclusion of the agreement was the result of almost
tvo full years and twenty-two rounds of negotiations. On the
question of Hong Kong, the PRC hLad frequently reiterated
that the issue would be solved peacefully when conditions
vere ripe., The PRC and the UK entered into talks following

the British prime minister's visit to Peking in September

3 The "special administrative region" is different from the
" special economic zone."” TIn an effort to promote modern-
ization, the PRC decided in 1980 to set up four "special
economic zones"™ in the cities of Shenzhen, 2Zhuhai, Shan-
tou, all in Guangdong Province, and Xiamen in Fujian Prov-
ince. In 1983, it opened another fourteen port cities to
foreign investment and technology. These cities include
balian, Qinhuangdao, Tianjin, Yantai, Qindao, Lianyungang,
Nantong, Shanghai, ©Ningbo, Wenzkou, Zuzhou, Guangzhou,
Zhanjiang, and Beihai. According to Xu Dixin, the thean
Vice President of the Chinese Academy of Social Sciences
and concurrently director of its Institute of Economics,
"The spacial economic 2zones do not represent the revival
of former concessions because authority over them is en-
tirely in China's hands.®" See Xu Dixin, ®Chinat's Special
Economic Zones," Beidjing Review, December 14, 1981, p.14.
Xu added that the enterprise run by forsigners or overseas
Ckinese are fsubject to control and regulation” of local
governments, it is essentially based on "state capital-
ism." T1Ibid.




3
1982. They announced that the common aim of of the negotia-
tions vas to maintain the stability and prosperity of Hong
Kong. At the beginning the British claimed that their pres-
ence in Hong Kong was legal, because it was the result of
historical bilateral international agrecements. The Chinese,
however, insisted that the cessions and the lease of the
Hong Kong area were made under unequal treaties, therefore
they vere null and invalid. Britain then tried to retain the
right of administration but wanted to restore sovereignty to
China, The PRC declined to accept this idea and insisted on
resuning sovereignty over the entirety of Hong Kong by 1997.
Finally, under the concept of %“one country, two systems*® in-
itiated by the PRC, the UK decided to concede, whereupon ac
agreement was reached.

The concept of Mone country, two systems," according to
an article in the January 1985 issue of China Reconstructs,
vas first put forward by Deng Xiaoping,* Chairman of the
Chinese Communist Party's Central Advisory Commission and
the PRC's de facto leader, Deng said that "the policy has
been adopted by the ©National People's C(Congress."S In his
meeting with Hong Kong business leaders in June 1984, Deng
explained why the PRC adopted such a policy. According to a

report of the Beijing Review:

& "Hongkony and the 'One Country, Two Systems®' Principle,"”
China Reconstructs, 34 !(January 19R5): 24,

S "peng Xiaoping on Hongkong Issue," Beijing Review, July
23, 1984, p.16.




He elaborated the "one country, two systems"
policy, saying the policy has been adopted in line
with China's realities . . . . "China not only has
the problem of Hongkong; it also has the problen
of Taiwar," Deng said. “What's the solution to
this problem? Is it for socialism to swallow up
Taiwan, or for the 'three people's principles!
preached by Taiwan to swallow up the mainland? The
ansvwer is that neither can swallow up the other
e « « « the only solution to this problem 1is to
practise two systems in one country."®

In his conversation with Prime Minister Margaret Thatcher on
December 19, 1984, Deng expcunded further the "one country,
tvo systems" policy:
When we speak of two systems, it is because the
main part of China, with a population of one bil-
lion, is practising socialisn. It is under this
prerequisite that we allow capitalism to remain in
a small part of the country. This will help devel-

cp our socialist economy, and so will the policy
of opening to the world."?

Thus the ‘%one country, two systems" means preserving two
different political, social and economic systems within one
country.

Oon other occasions, ve also find that the PRC leaders
also emphasize that the application of the "one country, two
systems" policy does not mean the gradual abdication of the
PRC's current socialist system, #hen Deng met with Ali Has-
san Mwinyi, Vice President of Wigeria, in April 1985, he
said that w»China was determined to stick to the spcialist
system uyntil the realization of communism, a goal set and au

ideal cherished by the Chinese communists in their revolu-

& Ibib.

? "Deng on 'One Country, Two Systems,'" Beijing Review, De-
cember 24, 1984, p.7.
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tionary years."® Thus the "one country, two systems™ policy
says basically that under the socialist system the PRC al~-
lovs part of its territory to practice another kind of sys-
tem different from that of the socialist one for a period of
time because of some political considerations.®

According to the agreement, after 1397 Hong Kong will be-
come a "special administrative region"™ and enjoy a high de-
gree of freedom that is denied to Chinese living in other
parts of the PRC. It also 1indicates that the PRC will re-
gain sovereignty over Hong Kong but will not be able to
bring the former colony under immediate communist rule. Ac-
cording to the terms specified, the socialist system will
not be applied to Hong Kong for fifty years after the take-
over., The British virtually surrendered all they had to give
up (even sovereignty over the areas ceded to them in perpe-
tuity by Imperial Chirna), though some ecororic interests
vere assured by Chinese leaders.

In its comments on the agreement a Hong Xong-based Eng-
lish weekly called it "an unprecedented agreement," because

for the first time in modern history Britain "instead of

8 “peng Briefs Tanzanian Guest on Reforms," China Daily,
April 116, 1985, p.l.

? According to an article in China Reconstructs, "The deci-
sion not to change Hongkong's present system for at least
50 years comes in part out of the consideration that Chikza
needs that period of time to get fully modernized." See
"Hongkong and the 'One Country, Two Systems' Principle,"
P.25. In other words, if the PRC becomes modernized fifty
years later, it will eliminate system other than that of
socialist.
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granting independence . . . agreed to restore sovereignty to
its original owner," and "a Marxist-Leninist state . . . has
made legally binding public promises on how a part of its
sovereign territory will be administered."t9 British Prinme
Minister Margaret Thatcher called the accord “a landmark in
the life of the territory, in the course of Anglo-Chkinese
relations and in the history of international diplomacy.'!1?
She also mentioned the difficulty of the negotiations:

e « o the negotiations were not alvays easy. At
certain points there vere difficult decisions to
be made on both sides. There vere moments of ten-
sion. To overcome these difficulties we needed to
draw on a shared fund of good will, on friendship

and on a common commnitment to Hong Kong's future.
This was wkhat made success possible.l?2

Chinese prime Minister Zhao Ziyang said the PRC and Great

Britain
- « » have accomplished a task of historical sig-
nificance . . . In the course of the talks over
two years, both Governments have shown regard for
larger interests, taken Hong RKong's history and
realities into account, and displayed a spirit of
mutual understanding and friendly cooperation.?!3

It is understandable that a long process of bargaining and a

considerable degree of compromise must have taken place to

make the agreement possible.

10 perek Davies, "Initialled, Sealed, and Delivered,"™ Far
Fastern Economic Review, October 4, 1984, p.12.

11 "pxcerpts from Speeches in Peking," New York Times, De-
cenber 20, 1984, p.y3.

13 Ibid.
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Taking the unique arrangement for the future of Hong Kong
and the 1lengthy and difficult negotiations into considera-
tion, we can imagine that such an "unprecedented" outcone is
certainly an example of the international game of pover.
Hence the Sino-British encounter on the gquestion of Hoag
Kong is a good case for the study of international politics.
The process of the negotiations, in particular how the PKRC
and the UK mobilized and utilized their power resources to
achieve their goals, are important to our understanding of
the Hong Kong issues., In addition, it is also possikble to
have a better picture of general contemporary PRC foreiyn
policy by studying how the PRC has handled the Hong Kony

matter.

The Concept of Power Relations

Some political scientists argue that the study of inter-
national relations deals mostly with the exercise of power
among sovereign states, Holsti argues that the political
process combnences vhen any state seeks through various acts
or signals to change or sustain the belkavior of otter
states. 1'% Thus he comnsiders power as an integral part of all
political relationships. The main concern of international

politics is *"how one state irfluences the behavior of an-

14 g, J. Holsti, International Politics, a Framework for

Analysis, {(Englewood Cliffs, NJ: Prentice-Hall, 1°83),
E. 145,
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other in its own interests."1S grganski sees power as "one
of the most important characteristics of a nation," because
"power is a major determinant of the part that the natioxn
will play in international relations."!® He further asserts
that "a nation must have power if it is to carry out its
goals, whether they be good or evil."17? Morgenthau also
looks at international politics as simply a "struggle for
power,m18

Now that power 1is a determinant of 3internmational behav-
ior, then hov is it to be defined? What are its sources? How
is it measured? And how is it exercised? Since we have seen
the conclusion of the Hong Kong accord to be a case of in-
ternational pover politics, all these issues are important
if we want to understand the question of Hong Kong in fterms
of power relations between the PRC and the UK.

In their discussion of power Russett and Starr pointed
out the various ways that pover may be interpreted:

Power has many broad meanings and is conceived of
in different wvays. To some it 1is best seen as a

set of attributes; to others it is an influence
process, It 1is seen by some as the ability to

1S Ibid., p.159. John G. Stoessinger's argument is identical
to that of Holsti's. See The Might of Nations: ®orld Pol-
itics in Our Time, seventh edition (New York: Random
flouse, 1982), P.35.

ts A, F. K. Organski, Norld Politics, second editior (New
york: Rnopf, 1968), p.101.

17 Ibid., p.102.

18 Hans J. Morgenthau, Politics Among Nations: the Strugole

for Power and Peace, Ssixth edition, revised by Kemneth W.
Thompson {New York: Knopf, 1985), p.31.




control--to control resources, other actors,
events and outcomes. Some see power as the ability
to control or reduce uncertainty in the environ-
ment. For some it is the means to an end, wvhile
for others power has come to mean "causality," be-
cause explaining who has power explains why things
happen. Others say power is like mnmoney in the
sense that it can be saved and spent, while some
see it as merely affecting the probability of out-
comes. One viewv is that it is primarily a psycho-
logical phenomenon, that pover exists 1if others
think you possess it. The 1list could go on and
Olel9

As discussed earlier, in order to carry out its goals, a
state must have powver to influence the behavior of another
in its oyn interests. Tke act of influencing requires pover,
and pover is based on several components. organski argues
that power "consists of the ability to influence the behav-
ior of others, and this ability may be enhanced both by tlLe
possession of certain instruments of power and by the skill-
ful use of vhatever instruments exist."20 In his discussion
on power analysis and world politics, Baldwin remrinds us
that "all generalizations about power should be set in a
context specifying (as a minimun) {of} who is trying to get
whom to do what."21 Hence it is important to indicate what
are the opjectives of parties concerned wvhen we try to ex-

plain a powver relationship.

19 Bruce Russett and Harvey Starr, World Politics: the Mennu
for Choice (San Francisco: W. H. Freeman, 1981), p.126.

20 Organski, ope cite., p.111.

21 pavid A. Baldwin, Ypower Aralysis and %orld Politics: ldew
Trends Versus 0l1ld Tendencies," imn Power, Strategy, aund
Security, ed: Klaus Knorr (Frincetom, NJ: Princeton 0Urni-
versity Press, 1983), p.23.
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In his analysis of national attributes and foreign
policy, East asserts that the capacity to act and the choice
of foreign policy goals and objectives can affect foreigu
policy behavior.22 Capacity to act refers to the amount of
resources a nation has and its ability to utilize these re-
sources.?3 on the resources of power or capacity, political
scientists have listed several factors for analysis. Morgen-
thau's elements of national power include geography, natural
resources, industrial capacity, military preparedness, popu-
lation, national character, national morale, the quality of
diplomacy, and the quality of government.2* Por Organski,
there are natural and social determinants of power. Geodra-
phy, resources, and population belonjy to the former;25 eco-
nomic development, political development, and national wmo-
rale relate to the latter.26¢ He also asserts that feach

factor plays its part, and each one affects the cther.n27?

22 Maurice A. East, "National Attributes and Foreiqn Poli-
cy," in dhy Nations Act: <Theoretical Perspectives for
Comparative Foreign Policy Studies, eds: Maurice A. East,
Stephen A. Salmore, and Charles Hermann (Beverly Hills,
CA: Sage, 1978), p-133.

23 Ibid., p.123.

24 Morgenthau, op. cit., pp.127-169.
25 Organski, ope. cit., pp.124-154.
26 Tbid., pp.155-189.

27 Ibjd., pa125.



11
Russett and starr classify e€lements of national capabili-
ties into tamgible and intangible ones. Geography, popula-
tion, natural resources, GNP or wealth of a state, and mili-
tary capabilities belong to the former,2® and quality of po-
litical leadership, skill and efficiency of state
bureaucratic organizations, form of government, reputation
or credibility of government, and intelligence the latter.2?
Cline has a description of national power in which he has
touched upon almost all the important elements of national
powers:
National power, realistically described, is a Eix
of strategic, military, economic, and political
strengths and weaknesses. It is determined in part
by the military forces and the military establish-
ments of a country but even more by the size and
location of territory, the nature of frontiers,
the populations, the rav material resources, the
economic structure, the technological development,
the financial strength, the ethnic mix, the social
cohesiveness, the stability of political process
and decision-making, and finally, the intangible
quality usually described as national spirit. 390
Since there are tangible and intangible elements of na-
tional power, its measurement has been a challenge to polit-
ical scientists., Holsti asserts that the successful exercise

of influence involves factors that are not easy to measure,

such as personality, perceptions, friendships, and tradi-

28 FRussett and Starr, op. cit., pp-.139-145,

30 Ray S. Cline, Rorld power Assessment 1977, a Calculus of
Stratejic Drift !Boulder, CO: Westview, 1977), p.33; or
worid Power Trends and U. S. Foreign Policy for the 1930s
(Boulder, CO: Westview., 1980), P.16.
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tions, and that "these factors have a way of rendering power
calculations and equations difficult."31 Despite the diffi-
culty of measurement, research on power measurement has been
a constant effort of interested scholars. Deutsch reveals
that "the weight of the power or influence of an actor over
some process is the extent to which he can change the possi-
bility of its outcome."32 Thus for Deutsch, the issue of who
has more or less power in a given situation can be observed
by one's influence upon the outcome of an event. Russett and
Starr illustrate their indices of power by comparing "any
single attribute, once or across time" of any pair of
states.33 Since "povwer and influence are multifaceted and
depend on a combination of capabilities," they also use dif-
ferent combinations of indicators such as GNP, area, popula-
tion, GNP per capita, science djournals, 1literaracy, infant
mortality, and diplomats received for comparison.3*

organski suggests that the index of power be based on
"the most important determinants of national power: popula-
tion size, political development, and economic development;"
however, he actually has based it solely on population size

and economic development,35 because the effectiveness of po-

31 Rolsti, op. cit., p.150.

32 garl W. Deutsch, The Analysis of International Relations
{Englewood Cliffs, NJ: Prentice-Hall, 1968), p.24.

33 FRussett and Starr, op. cit., p.1l46.
34 Ibido' ppo 1u5-153-

35 grganski, op. cit., p.208.
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litical institution is difficult to measure or to quantify.
Cline assesses the power of nations by using population and
territory, economic capability, military capability (Strate-
gic force/conventional force), and national strategy and na-
tional will as indicators or main elements of national pow-
er.36¢ He has developed a power formula to "provide a
short-hand notion or index system to replace words and judg-
pents once these have been defined."37?7 His formula is Pp = {(
C+E+HM) x (S+ W). Pp stands for perceived power; C
for critical means = population + territory; E for economic
capability; M for military capability; S for strategic pur-
pose; and ¥ for will to pursue national strategye.

Fisher asserts that total negotiating power depends upon
many factors:38 (1) the power of skills and knowledge: the
skills of dealing with people, of analysis, logic, quantita-
tive assessment, and the organization of ideas; knowledye
about the people involved, about the interests involved, and
about the facts; ({2) the power of good relationships: a
good working relationship, for example, with those with whom
one will be regotiating; (3) the power of a good alternative
to negotiation: being able to consider the alternatives for

reaching agreement with this particular negotiating partner,

36 Cline, World Power Assessment 1977 and Xorld Power
Irends.

37 Ccline, World Pover Pssessment 1977, p.34.

38 Poger Fisher, "Negotiating Power: Getting and Using Io-
fluence," American Behavioral Scientist 27 (November/De-
cember 1983): 153-165.
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for selecting the most promising approach, and improving it
as the case requires; [4) the power of an elegant solution:
for inventing a good solution to the problem or generating a
range of options in advance to help affect the outcome fav-
oratrly: 75) the pover of legitimacy: searching for and de-
veloping various objective criteria and potential standards
of legitimacy so as to shape proposed solutions legitimate
in the eyes of the other side; (6) the power of commitment:
being able to make affirmative and negative commitments dur-
ing the negotiations. He adds that "exercising negotiating
pover effectively means orchestrating ther in a way that
maximizes their cumulative impact."39?

Morgenthau postulates that peace can be achieved through
accomrodation, that diplomacy is an element of national pow-
er and 1is essential for the preservation of international
peace.*9 Diplomacy, he goes on to say, has a fourfold task:

1) Diplomacy must determine its objectives in the
ligkt of power actually and potentially available
for the pursuit of these objectives. [2) Diploma-
cy must assess the objectives of other nations and
the power actually and potentially available for
the pursuit of these objectives. !3) Diplomacy
nust determine to what extent these different ob-
jectives are compatible with each othker. ({4) Dip-
lomacy must employ the means suited to the pursuit
of its objectives. Failure in any one of these

tasks may jeopardize the success of foreign policy
and with it the peace of the world.*!

39 Tbid., p.152.
40 Morgenthau, op. cit., p.563.

41 Ibid- ’ Pp. 563‘56“.
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It is clear that, for Morgenthau, successful pursuits of na-
tional objectives and vworld peace depend on the appropriate
application of national pover. This is the reason why he
stresses the importance of the quality of diplomacy.

The quality of a nation's diplomacy combines those

different factors into an integrated whole, gives

them direction and weight, and awakens their slua-

bering potentialities by giving them the breath of

actual power. 42
In other vwords, national power is chiefly to be exercised by
means of diplomacy.

As indicated by Holsti, there is an absence of '"one le-
gitimate center of authority" in the international systemn;
hence diplomacy is so crucial in maintaining world order.*3
In order to achieve or to defend their objectives, sovereign
states interact vith other states in a wide variety of ways.
Russett and Starr's methods of irfluence include "persua-
sion," “bargaining," ana "political investments."** For
Holsti, the act of influencing takes the forms of persua-
sion, the offer of rewards, the granting of rewards, the
threat of punishment, the infliction of non-violent punish-
ment, anl force.*5 He also indicates that "the general na-

ture of relations betwveen any two given governments, the de-

gree of involvement btetween them, and the extent of their

42 Tbid., p.158.
43 Holsti, op. cit., p.15S.
44 pussett and Starr, op. cit., pp.130-135,

a5 Tbid., pp.155-157.
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mutual respomnsiveness®" will determine the choice of meaus of
influence.*® For organski, methods of exercising power in-
clude persuasion, rewvards, punishnents, and force.*? The
amount of agreement and the degree of friendliness between
the nations concerned will affect the choice of methods.*®

The above presentation is an overview of the concept of
pover relations, a series of generalizations about the pro-
cess by which a sovereign state deals with others by exer-
cising applicable national power to adjust its relations
with others for the purpose of achieving certain national
goals. The review of the Sino-British relations in terms of
the Hong Kong agreement will bLased upon this general under-

standing of international relations.

Research Design

As stated earlier, this research explores the Sino-Brit-
ish negotiations regarding the question of Hong Kong. BRased
on the concept of power relations, +¥e will review how the
PRC and the UK acted in the course of settling the Hong Kony
issue and to what exteat they have solved the problem. With
this purpose in mind, several questions which are most rele-

vant to this study have been chosen for analysis. Ansvers

46 Tbid., p.159.
7 Crganski, op. cit., pp.111-115.

+8 Ibid., p.112.
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to these questions should provide considerable insight irnto
the political and legal significance of the Hong Kong ac-
cord.

1. Symbolic Issues: To what extent were issues of sov-
ereignty, national prestige, and human rights impor-
tant to each party?

2. Economic Considerations: which of the parties poss-

essed a favorable econoric position? What are the ec-
onomic values of Hong Kong to each party?

3. Diplomatic Considerations: To what extent are mutu-
ally friendly relations valuable to both parties in
the Asian regional and global contexts?

4. The Hong Kong Element: Although the PRC was strongly
opposed to Hong Kong's representation in the negotia-
tions, the leadership of Hong Kong also played a cer-
tain role in affecting the outcome. To what extent
did Hong Kong leaders influence bargaining positious
or exercise their informal influence in the negotia-
tions?

AS we examine the above issues, ve will also analyze the
compromises and concessions agreed to by each side. Finally,
¥e will integrate all the above into an analysis of tae
agreement itself., Particularly, it is importamt to see hovw
legal language has been used to resolve political difficul-
ties. Ultimately, ve would like to judge the viability of

the agreemenrt for the future of Hong Konge.
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This research is a traditional case-study approach. It
intends to apply a generally accepted concept of interna-
tional relatioms, i.e, power relations among nations, to an-
alyze and describe the issues of the Sino-British agreemernt
on the question of Hong Komng. In the process of the negoti-
ations both parties tried to maximize their desired effect.
It wvas also likely that both parties mobilized all available
resources in order to translate them into influence to 4get
their way. The main concern of this study is to review what
made the negotiating parties strong or weak and how these
strengths and wveaknesses resulted in gains and losses re-
spectively, The concept of power relations covers the inter-
pretation, the resources, the measurement, and the applica-
tion of power. In other words, based on the concept of power
relations we will examine who got what and why in the Sino-
British negotiations on the issue of Hong Konge.

Since this is a case study of a single international
event, no formal hypothesis will ke tested. This study will
attempt to amswer two questions, First, does this agreement
shed some light as to how two very different countries can
resolve some extremely troublesome and compleX issues. Sec-
ondly, are there any precedents here which might be useful
in other similar situations such as the reunification of the
PRC and Nationalist China.

This dissertation consists of five chapters. 1In this

first chapter, the importance of the issue, the concept of
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power relations for the conceptual framework, and the re-
search design have been outlined. Chapter two will present
a historical background of the question of Hong Kong., It
will begin with the Treaty of Nanking, under which the Hony
Kong Island was ceded to Britainm in perpetuity in 1882. We
will then discuss the convention of Pekiny, under which the
southern part of Kowloon Peninsula and Stonecutters Island
were ceded to Britain in perpetuity in 1860. The Convention
Respecting an Extension of the Hong Kong Territory, general-
ly known as the Second Convention of Peking, was signed in
1898. Under the treaty, the New Territories [comprising 92
per cent of the total land area of Hong Kong) vere leased to
Britain for 99 years. Since the lease will expire in 1997, a
settlement is required for the question of Eong Kong. The
1984 Sino-British Joint Declaration on the Question of Hony
Kong is the solution for the future of the colony. This ac-
cord will be the focus of ouar study.

Chapter three will deal with the negotiations. Using
symbolic issues, economic considerations, diplomatic consid-
erations, and the Aong RKong element as frameworks for analy-
sis, it seeks to examine the strengths and weaknesses of
both sides and to study how each side kas been able to briny
its influence to bear on the controversy. By examining this
process, we can better understaprd how a compromise was
achieved. Chapter four will discuss the outcome of the ne-

gotiations., As revealed by the agreemernt, there are gains
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and losses for both sides. Here we vill assess these gaius
and losses. Next, we will look at the agreement's viability
as a long term solution to the question of Hong Kong. Major
problemns of the agreement and its manner of resolution will
be addressed. Finally, the viability of the agreement for
the future of Hong Kong will also be judged. Questions such
as whether the agreement provides an adequate or inadegquate
solution for the issue of Hong Komng will be discussed. Thus
its strength and weakness can ke revealed. The last chapter
will address the implications and importance of this agree-
ment to both parties and to the research of international

relations, especially in conflict resolution.



CHAPTER II

HISTORICAL REVIEW

The Sino-British agreement indicates that the question of
Hong Kong "is left over from the past."! In order to iaves-
tigate the issues of Hong Kong, some background of Sino-
British relations relevant to Hong Kong is in order. We
will trace the circumstances whereby the llong Kong treaties
were concluded. Among those to be considered are the Treaty
of Nanking, which led to the cession of the island of Hong
Kong in 1842; the Convention of Pekirg, which stipulated the
cession of the RKowloon Peninsula and Stonecutters Island in
1860; the Second Convention of Peking, which established the
lease of the New Territories on a 99-year term in 1898; and
the Sino-British Joint Declaration on the Questiop of Hony
Kong, vwhich created the latest arrangements for the future

of Hong Kong.

1 "A praft Agreement between the Government of the United
Kingdom of Great Britain and Northern Ireland and the Gov-
ernnent of the People's Fepublic of China on the Future of
Hong Kong," (Hong Kong: The Government Printer, 26 Septeu-
ber 1984), p.11l.

- 21 -



22

Early Contacts

Sino-British relations can be traced to the seventeenth
century. After the British East India Company was first iu-
corporated in 1600, British trade activities in the East
gradually became active. By the 1620s, British trade in the
East Indies and Japan had become better established but wuas
challenged by the hostile Dutch in Japan. Since British com-
mercial operations were not supported “by a sufficiently
strong foreign policy," the East 1India Coampany was deprived
of '"a most valuable market" and becaae "still more desirous
of entering into commercial relations with China."?

The first English effort for direct trade with China was
led by Captain Johkn Weddell in 1637, but he was unable to
gain a footing at the most prosperous port along the China
coast--Canton. Since 1557 the Portuguese had maintainel a
permanent trading port on Macao.3 They began to enjoy good
commercial relations with ¢the Chinese by trading at Canton

after 1578.4 Unwilling to see the new arrival get any foot-

2 James Bromley Eames, The ¥nglish in China, first published
in 1909 (London: Curzon Press, 1974), p.12.

3 Mark Mancall, cCkina at the Center: 300 Years of foreign
Policy /New York: The Free Press, 1984), p.73.

¢ John King Fairbank, Trade apd Diplomacy on tke (Ckina

Coast: the QOpening of the Treaty Ports 1842-1854, Volume I
fCanbridge, MA: Harvard University Press, 1©53), p.48.
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ing in China, they tried to prevent the British from trading
with the Chinese. As. a result, the Chinese took a hostile
attitude toward the newcomers.S The first formal Sino-Brit-
ish encourter, according to Lueras and others, saw the Brit-
ish "demolish a fort, burn several villages and establish
the English 1in Chinese eyes as the 'most ferocious of all
the Western Barbarians.'"é

In 1654 the East India Company's opportunities of trading
at Macao and Canton were improved as a result of the treaty
negotiated between Cromwell and John IV of Portugal. The
treaty "provided that the subjects of both countries should
have free access to any of the ports of the East Indies, and
in 1657 its general position was strengthened by Cromwell's
confirmation of the charter."?

According to Fairbank, the main features of China's mari-
time trade system were well established by the thirteenth
centurys:

The supervision and taxation of trade by officials
responsible directly to the capital, the confine-
nent of trade to certain ports {chiefly Canton and
Ch%uan-chou), the confinement of foreigners at
these ports {chiefly the Arabs) to their own gquar-
ter, where they were under the authority of omne of

their own number. The rate of taxation varied in
the statutes but was usually below 30 per cent ad

S Captain Weddell's expedition to China was
Fames, see Eames, op. cit., pp.13-22.

»
elaborated by

6 Leonard Lueras, R. Ian Lloyd, and Saul Lockhart eds., Houg
Kong {Hong Kong: Apa Publications, 1983), p.35.

7 Eames, OpP. cit., p.29. The "charter" refers Cromvell's
confirmation to encourage the Company ¢to extend the scope
of its activity abroad.
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valorem. In practice it was tke object of the gov-
ernment to see that Sino-foreiqn trade was car-
ried on wunder official surveillance so that the
duties might be levied before trading began.®

There was not much change in the practices of Chinese trade
vith the western countries. By the end of the Ming Dynasty
{the regime prior to the Ching Dynasty), however, the way of
taxing foreign trade had been modified. "Instead of the tra-
ditional control by officials from the court . . . foreign
trade was for a time taxed by the local and provincial au-
thorities for their own needs and advantage.®®

By 1644, north China wvas under the rule of the Hanchus.
The Ching government suffered from internal disorders from
factions loyal to the defeated Ming Dynasty, especially from
the rebel Koxinga off the southeastern island of Formosa.
The imperial court forbade foreigu trade and ordered the
coastal and inland populations to move inland.:© After For-
mosa was pacified in 1683, the Manchus lifted its ban on sea
trade in 1684 and made Cantcn, Amoy, Foochow, and Ninjpo
available to foreign traders.!1 With the expansion of its
business in Chkina, the BEast India Company established a fac-
tory at Canton in 1669 and set up permanent staff in 1715

so as to trade with China regularly.12 In order to strength-

8 Fairbank, op. cit., p.l6.
9 Itid., p.48.

10 JIbid.

11 JTbid.

12 Horsea Ballou Morse, The International Relations of the
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en control over foreign traders, the Chinese authorities
discouraged foreignefs to trade with the northern ports by
levying heavier customs taxes. As a result of the Flint In-
cident in 1759,13 in 1759 the Chinese Eaperor Kien-lung pub-
lished an edict that strictly confined the trade between
Chinese and Europeans to Canton only.!* The new trade policy
was very crucial because it gradually developed into a Chi-
nese form of international relations. Since China had no
official connections except trading activities with European
countries between 1759 and 1842, the so-called "Canton Sys-
tem of Trade" was actuaily China's foreign relations with

European powers.

gnder the Canton System of Trade, the important govern-
ment agents of the imperial court were the governor-general,
the governor, the Hoppo, and thke hong merchants. The gover-

nor-general or the viceroy was the highest authority of

Chinegse Empire, the Period of Conflict: 1834-1860 (Lon-
don: Longmans, 1910), p.53.

13 James Flint, a British subject who defied the practice of
not trading at the north, visited a northern port of
Ningpo. When refused he turned to another northern port
Tientsin and filed a complaint against the corruption and
irreqular exactions at Canton. The event ended with tae
dismissal of the Hoppo of Canton and a three year impris-
onment for PFlint. For details see Eames, op. cit.,
pp.83~89.

14 Ibid., pp.sﬁ-eﬁ-
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Liang-Rvang (Kwangtung and Kwangsi provinces). The governor
was the chief executive of the Kwangtung Province. The Hoppo
or the Superintendent of Maritime Customs, representing the
Inperial Household Department, was in charge of collectiny
the duties independently on the foreign trade of Canton, and
remitting them to the Board of Revenue at the capital.lS An
essential part of the system was the honge The hong was li-
censed by the court to be the official agency of foreign
trade. Proprietors of the hongs were knovn as the hong merc-
hants, According to Fairbamk, from 1760 through 1834 the
hong merchants assumed more and more duties.

They not only settled prices, sold goods, guaran-

teed duties, restrained the foreigners, negotiated

with them, controlled smuggling, and leased the

factories to them; they also had to manage all tke

aspects of a banking business, act as interpreting

agencies, support the militia and educational in-

stitutions, and make all manner of presents and

contributions to the authorities far and near.t®
The steady increase of their functions 1'eventually becane
almost as much political as commercial."!? The houng merc-
hants organized into a merchant guild called the Cohong. The

Cohong monopolized the Canton trade, "thus providing a

broader and more continuous base for monopoly regulation.'8

1s Fairbank, op. cit., p.49.
17 Thid., p.50.

18 Ibid., p-51.
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The Cantor trade or the Sino-European relations, was
based on the concept of the traditional Chinese tributary
system:
This system rested on the assumption of a histori-
cal structure of foreign relations with China at
both the top and center. Relationships wvwere based
on feudal principles of investiture anrd loyalty,

with China serving as the lord and other states as
vassals. 19

Thus China did not recoygnize any other states as her equals.
Before the Treaty of Nanking {1842), foreign traders in Can-
ton areas could communicate with the "provincial or local
authorities only through the hong merchants™ and 'only in
the form of a petition {ping) symbolizing inequality."20 Ia
addition, the Chinese authority seemed never to acknrowledje
the fiscal importance of the growing foreign trade. Accord-
ingly,

The formal policy of the government remained anti-

commercial, in keeping with the traditional idea

that foreign trade was, at best, a boon granted to

barbarians and, at worst, a channel through which

the latter would spy out the strength and weakness
of Chinese power,?21

Under such an unbalanced relationship together with "a
conmprehensive series of restrictions" imposed upon the west-

ern traders, the foreigners found it ®“vexing and huniliat-

19 Richard Jd. Smith, China's Cultural Heritage: the Chinag

Dynasty, 1664-1912 !Boulder, CO: Westview Press, 1983),
p. 1064

20 Masataka Banno, China and the ¥est 1858-1861: the Oriagin
of the Tsungli Yamen, second printing (Cambridge, MA:
Harvard Univer51ty Press, 1973), p.2.

21 rFairbank, op. cit., p.52.



28
ing":

The Chinese restricted residence in the factories
at Canton to males and for the duration of the
trading season only. The Europeans rormally re-
joined their families at Macao in the off-trading
season during the summer months . . <« Entry into
the walled city of Canton was forbidden and resi-
dence was restricted to the factory area except
for occasional supervised visits to the fati or
flower gardens across the river. The possession of
firearnms, the employment of Chinese servants, the
use of sedan chairs, and the learning of the Chi-
nese language were all banned. Communication with
Chinese officials was allowed only through the me-
dium of the Co-hong, and then only in the form of
a petition, normally used in China in addressing a
person of superior status. This Chinese assumption
of superiority was a source of constant irrita-
tion. The port charges and ship measurement fees
vere not publicly promulgated and were arbitrarily
varied so that the merchants were unable to calcu-
late their costs. In the fixing of commodity pric-
es the foreign merchants were largely in the hands
of the Co-hong because of its monopoly.=22

Hovever, it is interesting to note that despite these in-
convenient and irksome conditions, “from 1760 to 1834, Euro-
pean trade with China fitted well into the Chinese system of
control and organization. The traditional sinocentric order
contained the outposts of Europe's developing capitalist
vorld systen.%23 Mancall asserts that it was "English behav-
ior and interests {which} reinforced the Sino-Western insti-
tutional symtiosis at Canton, particularly in the early

years of commerce." He explains further:

22 G, B. Endacott, Government and People in Hony Kong:
1841-1962, a Constitutional History {Hong Kong: Hong Kony
University Press, 1964), pp.7, 8.

23 Mancall, op. cit., p.92.
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The British East 1India Company functioned as a
merchant enterprise there and carried out its ac-
tivities without raising the question of official
contact between Peking and London on a basis of
equality. That issue would have brought Hestern
irternational diplomatic practice and tke imperial
tribute system into sharp conflict; by avoiding
the issue, the English fitted into the tribute
system and helped to perpetuate it. Commercially,
too, the East India Company found the Canton sys-
tem advantageous. As the trade increasingly con-
centrated on tea, the company established a monrop-
oly over export to England. The high ©prices it
charged, together with the taxes the British gov-
ernment collected (often approaching one hundred
percent of value), encouraged the growth of smug-
gling from the continent, but the British company
gradually eliminated competition from rival Euro-
pean East India companies and as it did so, found
the monopolistic Canton system more and more to
its liking.2*

The Macartney and the Amherst Missions

Since a forpal expression of the yeneral dissatisfaction
with the unbalanced Canton system would jeopardize the ex-
isting trade relations with Chkina, the East 1India Company
preferred to maintain the status quo. The British Governacut
also was content so long as the East 1India Company thought
the system suitable, However, when Britain "had arrived at
the highest degree of eairence in Europe and was conscious
of the power to advance still further," the British Govern-
ment began to feel unsatisfactory with its relations with

China.25 Thus London decided to send an official mission to

2+ Thid.

2s Fames, op. cit., p.117.
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negotiate with Peking to normalize the Anglo-Chinese rela-
tions by sending a permanent representative to China to take
care of Britain's trade there. The first attempt was made
in 1787 vwhen Colonel Charles Cathcart was dispatched as a
special envoy to China. Cathcart's mission became abortive
vhen he died on his journey. In 1793 another ambassador was
sent for the same purpose. Lord Macartney was well received
by the Chinese, but he refused to perform the ritual of kow-
tow--cravling in on all fours and then three kneelings and
nine prostrations, to the Chinese Emperor. As a result, he
failed to achieve the mission gand "the only permanent ef-
fect" of his visit left upon the Chinese was that "England
was promptly enrolled on the list of tribute-bearing na-
tions."26 In response to the British proposal, the Chinese
asserted that "this is not in harmony with the state systen
of our dynasty and will definitely not be permitted."2? Thus
"the Canton system continued unchanged because both the Chi-
nese system and the company's interests were best served by
a stable relationship."2®

Macartney's mission also demonstrated China's ignorance
of the West and her self-sufficient attitude as reflected in

an vedict" of emperor Chien-lung to King George III ir 1793

26 1bid., p.127.

27 Quote from Emperor Chien-lung's edict to King George III
in 1792, See Ssu-Yu Teng et al., China's Response to the
¥est, a Documentaryvy Survey 1839-1223 (New York: Atkeneuu,
1966), pe.19.

28 Mapcall, op. cit., p.93.
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as a result of Macartney's visit to China:
The Celestial Court has pacified and possessed the
territory within the four seas . « « attaching no
value to strange jewels and precious objects. The
various articles presented by you, O King, this
time are accepted by my special order . . < in
consideration of the offerings having come from a
long distance with sincere good wishes. As a mat-
ter of fact, the virtue and prestige of the Celes-
tial Dynasty having spread far and wide, the kings
of the myriad nations come by land and sea with
all sorts of precious things. Consegquently there
is nothing ve lack . . . ©¥We have never set much
store on strange or ingenious objects, nor do ve

need any more of your country's manufac-
tures « <« o .29

No wonder China was unwilling to improve its trade relations
vith the Western countries until it was forced to do so by
foreign gunboats.

Since the Canton Trade System did cause so muck inconven-
ience to foreign traders, the British merchants regularly
filed their complaints to their home government. Thus Brit-
ain sent another delegation to China in an attempt to estab-
lish proper diplomatic relations between the two countries
in 1816. The mission led by Anherst did receive pernmission
to proceed to Peking., However, "a comedy of errors then en-
sued, 1involving both the guestion of the kowtow and schemes
of face-saving officials."30 Finally, instead of wmeeting
with the emperor, the mission was expelled from Peking by
the emperor's order. Now that vdiplomacy had failed in

breaking the barrier to trade . . . it remained for econonic

29 Teng et al., op, cit.

—— e . —— ——

Pergnan Press, 1979), p.249.
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and military forces to succeed.n"31

The Napier Event

By the nineteenth century, commercial capitalism had
gradually gained momentum in the West. It <called for free
trade and commercial reforms. Its defenders also applied
their ideas to international trade. They demanded reforms
in foreign commerce and the end of all restrictions on free
trade abroad. "The new ideology grew in strength as it ac-
guired the status of a science, economics, and as its advo-
cates increased their political povwer inside England«."32 One
important result of the free trade movement was the termina-
tion of trade monopoly. The East India Company was deprived
of its monopoly on trade with India in 1813 and its China
trade in 1834. After the China trade had been opened to all
British subjects, the government appointed an officiél Chiet
Superintendent of Trade to take care of its traders in Chi-
na. Encouraged by the abolition of trade monopoly at home,
the British merchants then expected a favorable change in
China. "They wanted to open the whole of China to trade,
primarily to make their fortunes in the shortest time, and

¥ere not unnaturally impatient when the Chinese showed lit-

31 Fairbank, op. cit., p.59.

32 Mapcall, op. cit., p.98.
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tle appreciation of the blessings of unrestricted trade.™33
As the first chief superintendent, Lord william Napier
®"vas instructed that every effort was to be made to conform
to all Chinese regulations and to coasider all Chinese prej-
udices, and at the same time was forbidden to call in the
aid of the armed forces of the crown."34% However, contrary
to the instruction, Napier "was reguired to adopt a course
which would convert him from a mere superintendent of trade
e « « into a royal envoy, and would break every Chinese reg-
ulation and offend every Chinese prejudice.%"3S He proceed
directly to Canton and notified the viceroy of his arrival
by 1letter in 1834, Being offended by Napier's defiance
against the existing regulations of communication, the Chi-
nese refused to deal with him and asked him to leave Cantoun.
Napier ordered two warships to Canton to demonstrate his de-
termination to defend the Britishk dignity. The Chinese then
suspended trade and surrounded the factorye. Napier was
still firm and tried to intimidate China by requesting reip-
forcements from India. For fear of further change to trade
relations, British private traders and the Chinese honyg
merchants requested that the trade be reopened. The viceroy
announced that the trade ban would be lifted if Napier would

leave Canton. Frustrated by the Chinese reaction, along with

33 G. B. Endacott, A History of Hong Kong ({London: Cxford
University Press, 1953), p-7.
34 Morse, op. Cit., p.121.

35 7Tbid.
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a shortage of provisions and a fever, Narpier became so ill
and weak that he finally retreated to Macao where he soon
died of illness.3® Trade was reopened shortly.
After the Napier debacle, the British traders in China
made a petition to their home government., Their petition was
summarized by Endacott:

e « < that the most dangerous course was that of
quiet submission to insult, and that if NWapier had
been given the requisite powers backed by force
'the present degraded and insecure' position would
have been avoided. The restrictions on the trade
vere condemned on the ground that they prevented
*almost entirely that interchange of thought and
those kind offices of humanity which the Almighty
kas vouchsafed to his creatures as their birth-
right.* . . . that a rlenipotentiary should be
sent out to China armed with adequate power and
backed by the necessary force, to demand repara-
tion for the insult to thke British representative
and compensation to the merchants for loss of
trade, to negotiate the removal of trade restric-
tions and t'the arbitrary and irregular exactions
to which it is exposed,' and to challenge *'tke ar-
rogant assumption of supremacy' claimed by the
Chinese.37

Despite such a petition, the British officials continued to
take thke v"silent and quiescent policy," as explained by
Morse:

In the face of the Chinese they vwere powerless to
demand redress of indignities or reparation for
injuries, to institute any negotiations or enforce

36 For more details of Napier's encounter wita the Chinese
see Peter Ward Fay, The Opiur Kar, 1840-1842 (ChLapei
Hill, ¥C: ¢The University of North Carolina Press, 1975),
pp.70-79.

37 Endacott, A History of Hong Kong, p.8e.
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an opening for the exchange of communications, or
to carry a complaint to the government at Pe-
king.3®
But after Captain Charles Elliot took the office o0f chief
superirntendent in 1836, *"he definitely abandoned the quies-
cent policy,"39 and a more resolute British position was be-

ginning to take shape. The key issue involved in this junc-

tion was the opium trade ({actually opium smugglingj.

The Issue of Opium

Opium was used in China for the purpose of medical treat-
ment when it wvas first introduced into China early at the
Tang Dynasty (618-908). The practice of smoking opium for
pleasure began to spread in the seventeenth century. With
the increase of smokers, so increased the demand and supply.
As opium smoking was hazardous to health and haramful to the
country, Enmperor Yung~-cheng forbade the "domestic sale and
consumption" of opium in 1729 and Fmperor Chia-ching prohib-
ited its vimportation ard domestic cultivation® in 1796.40
At that time, the use of opium had become so common a prac-
tice that both =dicts were unable to deter its spread effec-

tively.

38 Morse, op. cit., pp.151,152.
39 Ibid., p.155.

40 Hsin-Pao Chang, Commissioner Lin and the Opium Rar (Can-
bridge, MA: Earvard University Press, 1964), p.17.
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Cpium smuggling chiefly came from India and "the opiun
trade fell predominantly into British hands."4! In the late
eighteenth century, “"Rritish exports of Indian opium to Chi-
na amounted to approximately 133,000 pounds per annum, but
by 1838 forty times this quantity was being imported year-
ly."42 As Fairbank observes, the increase of the importation
of opium was due to the termination of the East India Compa-
ny's monopoly of China trade in 1834.43 The termination of
the monopoly developed with a change of political sentiment
ip Great Britain at this time, As a result, many new tradiag
companies appeared as competition for trade in China. As
private merchants joined in the competition, opium price de-
cliped sharply. For example, "Patna and Benares fell frorc a
high of *%2,000 a ckest 1in 1822 to 3$600 or $700 ten years
later."** In order to mairtain revenue, trade volume had to
be increased. Consequently, the Company found that it was
"selling more chests at lower prices per chest to get the
same return.m4s

The inflow of opium was a terrible blow to China's econo-

ny.

41 Fndacott, A History of Hong Kong, p. 10.

42 Mancall, op. cit., p.9%6.
43 Fairbank, op. cit., p.b565.
44 Fay, op. Ccit., p.59.

4S Fairbank, op. cit., p.65.
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It was opium that furnished the Factory with the
silver it needed to buy teas. By 1830 enough opium
vas entering Ckina so that it could have covered,
by itself and with a little to spare, the full %9
million that teas cost the Factory. Because the
Factory, hovever, still paid for half its teas out
of the proceeds of the woolens, raw cotton, and
vhatnot that it reluctantly coantinued to sell, the
silver actually remaining after the opium had been
sold and the teas bought was far from a little. It
vas a lot, It came to several million dollars a
year. No longer did the foreigmners bring silver to
China, they took it away.*®

The situation was better reflected by two trade statistics.
Between 1801 and 1810, more than 26 million taels of silver
flovwed into China, however, there was an outflow of some 10
million taels of silver from China between 1831 and 1833.47
Since opium was a contraband, "success at opium traffic

encouraged the private merchants to practice evasions in the
legitimate trade" hence “smuggling in legitimate articles
grev up right alongside smuggling in the forbidden drug.%4®
Consequently, as Chang observes, the influx of opium into
China had “"far-reaching repercussions."

It mobilized a large section of population into

active participation in lawv defyving pursuits

« o Economically « + « tke draim of silver

specie . . . commerce and finance im China were

seriously handicapped. Furthernmore, it not only

contributed to the corrurtion of local governments

and police forces, but also sapped the energy of

the army and made a useful and active 1life impos-

sible . . « in all occupations. More and more
people were being drawn away from normal, socially

46 Fay, op. Ccite., p.55.
47 Chang, op. cit., p.l1.

48 Fay, op. cit., pp.55, 56.
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productive careers.4?®
Concerned over the grave situation, the Chinese authority
begin to take drastic measures to tackle the problem inclui-
ing death penalty for Chinese opium dealers and crackdowus
on foreign opium traders. Ard it was the opium issue that
brought about military conflicts between China and Britain

and thus began a nev era of the Sino-British relations.

The Opium War

By the end of 1837, officials in Canton area were able to
check the flow of opium. Thus "very little opium could he
landed anywhere in the vicinity of Canton."S? Crackdowns
continued by seizure of opium and execution of Chinese deal-
ers in front of foreign factories, and sometimes the suspen-
sion of foreigm trade. Smuggling continued, and by 1838
"not edicts or sgqueeze, not pirates or war junks (or con-
science either, it pight be added) could deter or more than
temporarily interrupt the flow of foreign mud."S5! China'’s
determination to crackdovm on the opium use and trade was
strengthened by the appointment on December 31, 18328 of Lin
Tse-ksu, a strong advocate of opium termination, as the in-

perial commissioner to Canton to cope with the problemn.

49 Chang, op. cit., p.32.
$0 fay, op. cit., p.120.

st Ibid., p.1204.



39

soon after he had settled down at canton, Lin investigat-

ed and punished corrupt officials that had connectiorn with
opium smuggling. Meanwhile, he also "ordered all citizens to
submit their opium and pipes within a two-month period."32
Severe punishment was imposed upon those citizens who vio-
lated his edicts of opiuam termination., To the foreign trad-
ers, he appealed on natural lav arnd moral grounds that they
not pursue profit by engaging in the opium business. He also
requested that they abide by cChinese laws.53 Then "Le de~
manded that all opium held by them should be surrendered and
as a condition of trading at Canton, all masters of incoming
ships should sign a bond agreeing to the death penalty if
they carried opium."54 Only a token response came from the
foreign traders. Lin reacted by suspending the trade, with-
drawing all Chinese servants from the factories, confining
all foreigners in the factories, and sending guards to watch
the British £factory. Later they presented a petition and
"pledged themselves not to deal in the drug" but argued that
they cannot control the whole trade and "requested that a
final settlement might be arranged through the representa-
tives of their respective naticns."S5S Pinally, Captain Elli-

ot, the British chief superintendent of trade in Canton, or-

$S2 Chang, op. cit., p.129.
$3 Ibid., pp. 134-139.
S4 Endacott, Government and People in Hong Koni, p.13.

5SS Fames, Op. cit., p.352.
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dered that all British merchants turn all of their opium in
and promised that the British government would pay for it.
As the opium delivery continued, the Chinese gradually re-
laxed the restraints on foreigners and finally reopened the
trade. Lin confiscated more than twventy thousand chests of
opiun which were destroyed.

The confinement of the foreign traders involved "a dis-
pute over legal institutions," as observed by an historian:
British ideas of the impersonality and supremacy
of the established orders, their view of evidence
and of legal responsibility, came into direct con-
flict with the Chinese view that the emperort's ad-
ministration should operate on an ethical basis
above the mere letter of the 1legal recognitions.

When the Chinese authorities in 1839 blockaded the

British community in the Canton factories, they

were mercly applying their 1idea of collective re-

sponsibility."56
Elliot objected to tke confinement of tke foreign traders in
their factories and withdrew all British merchants to Macaoe.
Now he thought "it became highly necessary to vest and leave
the right of exacting effectual security, and full indemnity
for every loss, directly in the Queen."S7 He askcd his home
qovernment to take "prompt and vigorous proceedings" toward
China to redress British traders' grievances.S®

Meanwhile, leading traders such as Alexander Matheson and

William A. Jardine had intensively lobbied the British gov-

ernment to take strong actions against China. As a result,

56 Fairbank, op. cit., p.74.
s? Chang, op. cit., p.188.

se Ibid., p.191.
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the British cabinet decided to "set England's course for war
e « « without consulting Parliament,"S® The British govern-
ment decided to send an expeditionary fleet to China to back
these demands. The Indian government, in respomse to Elli-
ot's request, dispatched two warships to China later in
1839.

After a Chinese villager at Kowloon was killed by sone
British seamen, the British community in Macao retreated to
the island of Hong Kong in late August 1839, Hong Kong,
mostly uninhabited at that time, vas ""superbly located for
trade to Canton and along the China coast."60 Thus before it
vas formally occupied by the British, "Hong Kong guickly be-
came the chief warehouse for British commerce and the prima-
ry base for the British population," It served as "both a
refuge and a base for military operations."6! In an ensuiny
conflict the British attacked three Chinese junks on Septem-
ber 4, 1939. Thus "the first shots of the approachirng war
had been fired."62 Elliot was anxious that the British ac-

tions “should not be construed as a declaration of war," and

$9 fay, op. cit., p.194. Henry Temple Palmerston was British
Foreign Minister in 1840.

60 Mancall, op. cit., p.112.

62 Peter Lowe, British in the Far East:
to the Present (New York: Longman, 1981

survey from 1819
p.13.

a
) .




42
Lin "showed no disposition to indulge in measures of retali-
ation;"63 In November 1839, the Royal Saxon, a British cargo
ship whose captain had signed a bcnd required by the Chinese
approached to the Canton River and was fired upon by a Brit-
ish warship. The Chinese water forces tried to protect the
Royal Saxon., Elliot described the resulting conflict at
Chuan-pi as "the most serious collision which has ever taken
place between Her Majesty's forces and those of this Eu-
pire."64 The battle bLetween British warships and Chinese
junks ended quickly in favor of the British. The war shat-
tered china's policy of self-isolatione.

The British were reinforced with the arrival of Admiral
Elliot (Sir George Elliot, a cousin of Captain Elliot) to-
gether with other naval vessels and British and Indiau
troops in June 1840.6S Admiral Elliot aund Captaim Elliot
were appointed plenipotentiaries. They were instructed to
vblockade the Canton River, occupy the Chusan Islands . -
blockade the mouth of the Yangtze . . . and to attempt to
open negotiations.m66

As the war went on, the British easily demonstrated their
military strength, and the Chinese attempts at resistance

vere useless. The British arrived at Pei-ho on August 15

63 Fames, OpP. Cit., pp-400-4017.
64 Chang, op. cit., p.20S.

8S James Pope-Hennessy, Half-Crown Colony, a Historjcal Pro-

file of Eong Kong (Boston: Little, Brown, 1969), p.28.

66 Tndacott, A Historv of Hong Kong, p.16.
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and were received by Chishan (Kishen), the governor—general
of Chihli on August 30. Chishan promised further negotia-
tions and persuaded them to retura southward. Nothing came
of the neqgotiations and hostilities resumed. On January 7,
1841, the British took Chuan-pi and Tai-kok "in a few
hours."s? When they threatened to take the Bogue, an armi-
stice wvas agreed upon and negotiations resumed. On January
20, Elliot announced the term of a tentative "Chuan-pi Con-
ventionn:

Hongkong to be ceded outright; an indemnity of %6
million to be paid over a period of six years; of-
ficial intercourse between England and the empire
to be direct and on the basis of eguality; and
trade to reopen in the river immediately after the
Chinese New Year.68
This "Convention" was never signed. The Chinese Z=mperor re-
pudiated it because he felt that "the concessions demanded
were too great;" Lord Palmerston was "dissatisfied at El1lli-
ot's conduct of the negotiations and regarded Hong Kong as
manifestly less satisfactory than Chusan.%"6é9 As a result,

Elliot was dismissed and later Chishan was deposed and re-

called to stand trial.?o

67 Eames, op. cit., p.471.

68 Fay, Ope. Cit., pPp.275-276.

69 lowe, op. cit., p.15.

70 Captain Elliot remained in charge until he formally re-

ceived the notice of dismissal in late July of 11841, Sir
Henry Pottinger was appointed to replace Lis position.
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The Cession of tke Island of Hondg Kong

Being unsatisfied with the draft of the "“Chuan-pi Conven-
tion," the Chinese strengthened their combat-preparednesse.
Elliot resumed hostilities on February 15, 1841. He moved up
to the Bogue and captured the forts of Tai-kok and Sha-kok,
and retook Chuan-pi.?! The British continued to triumph, and
by May Canton was threatened. On May 27, Elliot made inmme-
diate agreement with the Chinese officials "for the with-
drawval of all Imperial troops (some 45,000) to a distance of
at least sixty pniles, Six million of indemnity was to be
paid within a week."72

Sir Henry Pottinger, the new Britishk plenipotentiary, ar-
rived at Macao on August 10, 1841. He "had been sent out to
secure the full Britishk demands."?3 His expedition to the
North got underway on August 21, and quickly he took Amoy on
August 26, Tinghai on October 1, Chirhai on October 10, and
Ningpo on October 13. The British then began the reorganiza-
tion and preparations for further operations. Being in a de-
fensive position, the Chinese tried to strengthen their de-

fense., 1In March 1842 the British campaign was renewed; the

71 Eames, Ope. Cit., p.U80.

72 Gerald S. Graham, The China Station, %ar and Diplormacy:
1830-1860 (Oxford: Clarendon, 1978), p.163.

73 Bndacott, A History of Hong Kong, p.19.
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Woosung forts were +taken om June 16, Shanghai on June 19,
and Chinkiang on July 21. Seizing these areas meant control
of the Yangtze River regiorn. As a Chkinese official put it:
"The Yangtze River is a region 1like a throat, at which the
whole situation of the country is determined. Now they have
already cut off our salt and grain transportation and
stopped the communication of merchants and travelers."7?4 And
by early August the British had arrived at ¥Nanrkinge.
Pottinger took an adamant position and refused to compro-
mise as he prepared to attack Nanking. Having being defeated
in series of pilitary campaigns, the Chinese realized that
they must negotiate and concede. On August 29, 1842, the
Treaty of Nanking was formally concluded. The terms were
summarized by Fay as follows:

- . it provided that the Chinese pay an indemni-
ty of %21 million, six of these earmarked as con-
pensation for the famous confiscated chests. The
five ports of Canton, Amoy, Foochow, Ningpo, and
Shanghai were to be open to English residence and
trade. Consuls were to te permitted at these five
places, the Cohong was to be abolished, and a ra-
tional schedule of customs duties arranged. Fu-
ture relations between England and China were to
be on a basis of perfect eguality. The island of
Hong Kong was to pass ¢to Her Majesty in perpetui-
ty. Chusan and Xulangsu were to remain in English
hands until the $21 million had been
paid « « . .75

Thus an unprecedented trcaty "was imposed on China at the
mouth of the cannon of the British fleet, and under the

threat of an assault on the city of Nanking by British

74 Fay, op. cit., p.355.

75 Ibid., p.362.
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troops."76 It represented *"the opening of China to Western
commercial exploitation.n?7?

On the cession of Hong Kong, Article III of the Treaty

stipulates:

e« « « that British Subjects should have some Port

vhereat they may careen and refit their Ships,

wvhen required, and keep Stores for that purpose

e « « the Emperor of China cedes to . .« .« the

Queen of Great Britain the 1Island of Hong Kong to

be possessed in perpetuity by He Britannic Majes-

ty, Her Heirs, and Successors ard to be governored

by suck Laws and Regulations as Her Majesty the

Queen of Great Britain shall see fit to direct.?®
As indicated earlier, China and Britain had never signed the
"Chuan-pi Convention" of January 20, 1841, wkich had stipu-
lated the cession of the island of Hong Kong. However, be-
fore that time ®the harbour of Hong Kong was being used as
though it already belonged to Great Britain, and it was frou
there that the fleets sailed north to attack Chusan Is-
land,"?9 The British simply hoisted their flag and "formally
occupied” the island on January 26, 18471 without waiting for
the official approval of their home government.89 In fact
London four months later disapproved the occupation by Elli-

ot. In his instruction of May 14, 1841 to Captain Flliot,

Lord Palmerston indicated that the cession of Hong Kong was

76 Morse, op. cit., p.298.

7? Fairbank, op. cit., p.3.

78 ILuyeras et al., p.32.

79 Fope-Hennhessy, Op. Cit., p.29.

80 Hong Fong 1985, a Review of 1984 (Hong Kong: Government
Printer, 1985), p.293.
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invalid until ratified by the Emperor of China. He said that
Elliot's proclamation to annex the Island of Hong Kong for-
ever to the British Dominions was “entirely premature.%s8!
Nevertheless, Elliot had begun to sell plots of land im June
1841 and settlement began.®2 The ratifications of the Treaty
of Nanking were exchanged on June 26, 1843 and the Islard of
Hong Kong was formally declared a British colony. Sir Henry

Pottinger was appointed as the first governor.

On October 18, 1843, a supplementary Treaty of the Bogue
was signed, which fixed the rates of customs duties, granted
extraterritoriality, permitted Britishk warships to anchor at
the five ports, and gave Britain the most-favored nation
treatment, After the British had successfully obtained fav-
orable terms conceded by the Chinese, Western powers were
encouraged to follow Lher steps. They sent out plenipotenti-
aries to negotiate for Chinese concessions. Eames asserts:

profiting by China's fear, thkat a vTefusal might
entail a var with some other Western power, and by
the Chinese view that all Foreign nations were on
the same footing, these plenipotentiaries succeed-
ed in procuring in some cases even slightly better
terms than had been granted to Sir Henry Potting-

er. Now that the pioneer work had been done, they
found far less difficulty +than he had experienced

81 Morse, Oop. Ccit., Appendix H, pp.647-648.

82 Hong Kong 1984, p.24S.




48
in negotiating satisfactory teras.®3
The United States on July 3, 1844; France on ODctober 24,
1844; Belgium on July 25, 1845; Swveden and Norway on March
20, 1847; and Russia on July 25, 1851, all successfully re-
ceived some similar concessions from China.

It is important to note the impact of such extensive con-
cessions. The most favored-nation clause permitted all
Western nations to enjoy whatever rights that China night
grant to any one of them. "This rule of the 'highest common
denominator' made it a foregone conclusion that by mid-nine-
teenth century the entire coastal area of China, including
her most important cities, were virtually in the hands of
the West."84 The treaty tariff let foreiqgn goods enjoy elab-
orate protection and hurt China's tariff income. The extra-
territoriality made foreigners in Chipa not subject to Chi-
nese law but under the jurisdiction of their home
governments, The regular presence of foreign warships at
the treaty ports allowed foreign countries to claim the
right to protect their nationals and their trade bhy force

and thus posed an immediate threat of war.®5 Accordingly,

83 Fames, op. cit., p.536.

84 John G. Stoessinger, The Might of Nations: gorld Politics
in Qur Time (New York: Random House, 1982), p.150.

85 For example, such as observed by Eames: From the time
that Captain Smith arrived (in late 1839 from India) with
Rritishk map-of-war, the Chinese dared not attack tre
sauggling ships, which thenceforth carried on their oper-
ations with impunity. The effect of the var was as thouji
all restrictions on importatior hkad in fact been removed.
The Chinese feared that any attempt to suppress smuggling
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"China's sovereignty vas little more than a fiction" by the

mid—-1840s.86

The Arrow War

After the Treaty of Narnking, the British had difficulties
claiming their rights as provided by the provisions, such as
the entry into the city of Canton, because of the resistance
of the inhabitants and the provincial authorities. Thus fthe
British <felt compelled to continue the use of force to
achieve their objectives, %87 btut "the outbreak of the Crime-
an §¥ar 1in 1854 precluded the adoption of a more vigorous
policy by Britainv®® immediately. In 1856 the British re-
sumed another major hostility ayainst China as a result of
the Lorcha Arrow incident.

The Arrow was a Chinese 1lorcha, rTegistered in Hong Kong
and was under the command of a an English captain. At tkLe
time of the conflict the vessel's license had expired. On
October 8, the Chinese searched the vessel for alleged pi-
rates on board and arrested some Chinese crew members. As

Lowe observes:

might provoke a fresh conflict with some TForeign Power.
See Eames, op. cit., p.565.

86 Stoessinger, op. cit., p.150.
87 Mancall, op. cit., p.116.

88 lowe, Op. Cit., p.36.
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The British flag was not flying and was not

removed by the Chinese officials, as was alleged.

The Arrow was evidently engaged in piracy. The

British consul at Canton was Harry Parkes. Young,

ambitious, and imbued with the determination to

expand Britisk interests in China and in the Far

East generally, he decided to seize the opportuni-

ty presented by the affront to British prestige in

the Arrow incident and to demand an apology from

the Chinese authorities. Parkes insisted on the

return of the arrested seamen and was supported in

the stand he had taken by Bowring.®8°
After the British demands were not met, "forces were assea-
bled, and ar assault on Canton was bequn; an extremely triv-
ial incident had led to war."99 Meanwhile, the French allied
with the British on the pretext of the murder of a mission-
ary in Kvangsi in February 1856, Thus the British and the
French forces acted in concert. They were led by Lord Elgin,
the British plenipotentiary, and Raron Gros, the French Em-
peror's special representative, respectively.

The Anglo-French forces took Canton on Decemher 28, 1857.
They captured Viceroy Yeh Ming-chen and set up a provisionai
government there.9! The allied forces then proceeded toward
Peking in search of direct negotiations with the Chinese
government. They easily captured the Taku Forts and Tientsin
in April 1858 and negotiations opened in June. The British

threatened to march on Peking unless the right of diplomatic

representation in Peking was granted. Finally, the Treaties

89 Thjd. Sir John Bowring was the then British superinten-
dent of trade and govermor of Hong Kong.

90 Fndacott, A History of Homg Kona, p.91.

91 Mancall, op. cit., p.117.
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of Tientsin were signed with the British and French on June
26 and 27 respectively. "The most important provision of the
Britisk Treaty was that which allowed diplomatic represeunta-
tion in Peking."92 Dther provisions included: {1) opening
of ten nev ports to trade; (2) foreign travel to all parts
of the interiors; (3) the protection of foreign missionar-
ies; (4) indemnity of 4 million taels for the British and
another 2 million taels for the French; (5) the extension of
the principle of extraterritoriality ({permission of British
jurisdiction over British subjects in China); aud (6) the
taxation on inland transit dues for foreign imports be lim-
ited to 2.5 per cent.

In June 1859, when the British and the Prench representa-
tions returned for the exchange of ratifications, they were
barred from entering Taku. The Chkinese kad fortified the
Pei-ho to deter further foreign incursions. In additioxn,
they also had blockaded the river leading to Tiertsin. The
British tried to clean out the.blockade but suffered severe
losses as a resylt of Chinese attacks, The allied forces
‘returned the next year, took Tientsin on August 25, 1860 and
forced the Chinese to enter into negotiations. As a result
of the kidnapping of negotiator Harry Parkes and a group of
British and Prench officers and soldiers, the allied forces
charged into Peking and the emperor fled to Jehol in Manchu-

ria. The French army reached the emperor's suamer palace

92 pouglas Hurd, <The Arrow Kar, an Anglo-Chinese Confusiorn
1856-1860 {(London: Collinmns, 1367), pp.170-171,




52
first and "fell upon its prey."°®3 Then came the British to
"take their share."?4 Parkes and his group Lhad been mal-
treated, "they had beenr chained or tied" and some of them
were “"left day and night in the open."®5 scome of then died,
"died in great agony, through the infection spreadin¢ frou
their bouynd and swollen hands."96 After the hostages were
released Lord Elgin and Raron Gros demanded monetary compen-
sation for Chinese maltreatmert of the foreigners but was
refused. On October 18 and 19, 1860, Elgin burned down the
emperor's summer palace. "Elgin's proposal to destroy the
Summer Palace was popular among the British, but was opposed
by Gros and most of the French.,"®? The act was later regard-

ed as "one of peculiar cultural vandalism."98

The Cession of the Kowloon Peninsula

Again under foreign duress of threat of war the Chinese
conceded, They ratified the treaties concluded in 1858 and
signed the Corvention of peking on October 24, 1860. The new

convention estabiished the rights of the British to diplo-

93 Hurd, op. cit., p-227.
94 Ibid.

95 Tbid., pp.229-230.

96 Ibid., p.230.

97 Ibid., p.235.

98 Lowe, Op. Cit., pPpP.39-40.
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matic representation in the Ckinese capital; increased the
indemnity to 8 million taels for Britair and France each;
opened Tientsin to foreign trade and residence; granted the
French Catholic missionaries the right to own properties ir
the interior of China; and ceded the Kowloon Peninsula and
Stonecutters Island to Britain.?9?

The Rovloon Penimnsula 1lies directly north of the Island
of Hong Kong. The British troops had tried to secure it as a
military cantonment for the defense of Hong Kong. Major
General van Straubenzee, the British commander of land force
in China indicated in March 1858 fthat the occupation of the
peninsula wvas absolutely essential to the security of the
Island."100 Early in 1860, Parkes, the British consul at
Canton, irformed the Viceroy that "Kowvloon would probalbly be
held in part payment of the indemnity."101 0On March 26,
1860, Parkes secured a perpetual lease of Kowloon "from Kow-
loon Fort to the point opposite Stonecutters Island" fron
the viceroy.192 Lord Elgin was then instructed by the For-
eign office "not to lose any opportunity of acquiring Kow-

loon.™ 93 So the acquisition of Kowloon was stipulated in

99 Michael Dillon, Dictionary of Chinese History (Loadon:
Frank Cass, 1979), pp.158-159; Endacott, A History of
Hong Kong, Pp.93.

100 Graham, op. cit., p-.386.
101 Fpdacott, A History of Hong Xong, p.110.

102 1hid.

103 JThijd.
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the Convention of Peking in 1860 and made it an outrigkt
cession, In mid-January 1861 Lord Elgin formally proclaimed
the annexation of the Kowloon Peninsula to Britain and made

it part of the colony of Hong Kong.

After 1860 Western expansions in China continued to
spread. With the opening of more treaty ports, foreign trade
and settlement increased. FPoreign powers intensified their
influence on China as they obtained more concessions. For-
eign activities increased in Chkina, as Fay describes:

By the turn of the century there was hardly a
self-respecting western nation that did not amove
freely along China's coasts and up her rivers,
that did not fly its own flag, direct its own gun-
boats, practice its own law, and effectively pro-
tect its own citizens on Chinese soil. The for-
eigners did not <carve China up as they carved up
Africa. They did not take her over as the English
took over India and the Russians central Asia.
They riddled her through and thkrough, and in the
end could live, work, travel, and proselytize in
her with an absolutely colorial confi-
dence « o . .10%

Thus Western powers had already made China an arena of in-
terest competition.

By the 1890s, Japan joined the Western powers to pursue
her expansion in China. Japan invaded Korea, a tributary
state of China, in 1894, As a result of the Japanese attack

against the Chinese reinforcerments to Korea at sea, bhota

104 Fay, Oop. Cit., p.364.
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sides declared war on August 1, 1894. After several major
encounters, China suffered a total defeat both on land and
at sea. On Aoril 17, 1895, China concluded the Treaty of
Shimonoseki with Japan. In addition to indemnity and many
other concessions, the treaty also called for the cessions
of Taiwan, the Pescadores, and the Liaotung peninsula to Ja-
pan. The Sino-Japanese war demonstrated, as Mancall puts it,
that "an Asian power would enter the fray with hope for a
modicum of success, provided only that it accepted the
West's rules of the game.™395 Since the cession of Liaotung
peninsula was against the Fussian wish of getting a winter
port from that peninsula, Russia asked France and Germany,
countries that "preferred to see Russia's attention diverted
from Europe,”196 to venture a so-called “triple interven-
tion." Being a newcomer in Chkina, Japan conceded by promis-
ing to return the peninsula to China but would ask for 50
million taels ir return. The three powers persuaded Japan
to reduce the sum to 30 million taels. They also offered
loans to Chinra to pay the Japanese indemnitye. It vas the
intervention and the 1indemnity loans that gave the Western
powers better excuses to seek and obtain more advantages

from China.

105 Mancall, op. cit., p.158.

106 Thid.
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The Chinese fiasco over fhe Korean issue further revealed
China's weakness and incompetence and encouraged foreign
powers to expand their spheres of influence, The so-calied
foreign "scramble for concessions" in China "was a conse-
gquence of the realization that the Empire had become a mere
observer of its own fate,w197 Important concessions given by
China such as: the German lease of Kiaocho¥; Russian lease
of port Arthur and Dairen; French lease of Kvangchow PRay;
and the British leases of Weihaivei and the New Territories
were examples of foreign dismemberment of China. Meanwhile,
China also granted spheres of influence, i.e. once Chipa had
given concessions to a certain country in a specific area
she would not alienate that area to another country. As ex-
amples, Britain was strong in the Yangtze Vvalley, and France
was dominant in the southern provinces adjacent to its mnew
empire in Indo-China.!98 Thus the British lease of the New
Territories was acquired at a time when "foreign activities

in China consisted primarily of 'concession hunting.?!n109
p g

107 Thid., p.158.

108 Gilbert FEozman ed., The Modernizatiorn of China 'New

York: Free Press, 1981), p.38.

109 peter Kesley-Smith, The Unequal Treaty 18$8-1997: Chira,

Great Britain and Hong Koni's New Territories (Hongy
Kong: Oxford University Press, 1983), p.28.
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As early as 1894, Sir William Rotinson, Governor of Honyg
Kong, had suggested the acquisition of additional territory
for the security of Hong Kong.!19 Robinson's proposal drew
the attention of several British officials over a period of
time, but did not materialize until 1898 when France had es-
tablished its sphere of influence in southern <China. The
Frecch lease of Kwangchow Bay, for example, vas only 210
miles south-west of Hong Kong. British policy at that time
vas "primarily a matter of preserving her predominance iu
the Chinese market and framing a suitable policy to prevent,
if possible, dismembermert of the Chinese empire."!1! Beinj
challenged by a possible threat from the Frerch, the British
claimed the extemsion of Hong Kong's boundary.?!!?

It was the Convention Respecting an Extension of the Hong
Kong Territory that provided the lease of the New Territo-
ries to Britain for ninety-nine years. Since it was signed
in Peking on June 9, 1898, it was also called the Convention
of peking, Ratifications of the convention were exchanjed

on August 6, 1898. The British government formally annexed

110 I1b%id., pp.12-13.
111 Tbid., p.22.

112 Endacott, A History of Hong Kong, pp.261-262.
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the lease into the <colony of Hong Kong by an order in
council of October 20, 1898. It was formally taken over ou
April 16, 1899. The lease agreement will terminate on Juue
30, 1997 and thus Britain "inherited a late 20th Century
headache--an uncertain Hong Kong future."113

The New Territories covers 92 per cent of the total land
area of the colony of Hong Kong., With the growth and devel-
opment of Hong Kong over the years, it has become an inte-
gral part of the island of Hong Kong and the Kowloon Penin-
sula. It accommodates Hong Kong's population growth,
provides "sufficient land to meet the requirements of eco-
nohic growth, particularly industrial growth.v11!4 In addi-
tion, "a highk proportion of Hong Kong's own water resources
is provided by reservoirs in the New Territories." Thus the
other two areas of the colony "could not exist as a viable

unit" if the leased area "were to be returned to China.,"11s

Political Charge in China

Being on the verge of dismemberment, China launched a re-
form to prevent herself from downfall in 1893, Because oi

the opposition froe the conservative leaders, the attempted

ri's Lueras et al., p.22.

114 D, J. Dwyer, "The Future of Hong Koug," Geographical
Journal 150 (March 1984): 6.

115 Thigd.
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reform quickly ended in failure. Now that a progressive
reform was ineffectual, people began to turn to the revolu-
tionaries. Sun Yat-sen was a Western-trained medical doctor
vho destined himself to become the leader of the Nationalist
Revolution, He had advocated the overthrow of the Ching re-
gime and had engineered ten umnsuccessful revolutionary at-
tenpts against the Manchus since 1895. In October 1911, he
finally overthrew the imperial government and established
the Republic of China. Since Chira had been so deeply pre-
occupied by the authoritarian tradition, Sun had much diffi-
culty promoting democracy. In addition, the spread of war-
lordism again dragged China into a state of turmoil.
Following the death of Sun in 1925, Chiang Kai-shek,
Sun's disciple, became the leader of the unfulfilled Natioa-
alist Revolution. under Chiang, "the new Nationalist gov-
ernment made a determined effort to rid itself of the un-
equal treaties with the fest,®11% By 1933, full tarif:i
autonomy and control over maritime customs, the salt revenue
adginistration, and the post office had been rTecovered by
the Nationalist government.,117 Meanwhile, the number of for-
eign concessions vas also reduced froam thirty-three to thir-
teen,11® In order to bolster Chinese opposition to Japanese

aggression, Britain suggested that she and the United States

116 Stoessinger, op. cit., p.155.
117 Mancall, op. cit., p.213.

118 7Thid.
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relinquish their extraterritorial rights in China.!? Tiis
proposal wvas agreed upon on Jaruary 11, 1943, By 1947, the
"last foreign legal vestiges in China had disappeared with
the conclusion of a series of treaties bhetween China and
those countries that previously had enjoyed the privileges
accorded by" the unequal treaty system.!29 On the issue of
Hong Kong, especially the lease of the New Territories, the
Nationalist government had expressed its intention of re-
demption on several occasions between 1942 and 1945. Becausc
it "wvas not strong enough to press its claims and had vowed,
anyway, to ackieve the object of rendition {sic} by diplo-
matic negotiation rather than unilateral abrogation.m12t

As a result of civil wars between the Nationalists and
the Communistg, the Nationalist governmeant withdrew to Tai-
wan and Mao Tse-tung, leader of the Chinese Communist Party,
proclaimed the establishment of the People's Republic of
China on October 1, 1949, PRritain announced her recognition

of the Peking regime on January 6, 1950.

119 Thid., 214-215.
120 Thid., p.215.

121 gesley-Smith, op. cit., pp.1671-162.
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-3

he Conclusion of the Hong Kong Agreement

On the lease of the New Territories, wesley-Smith ob-
serves that "thke communist government has apparently not
made any forceful representations on the subject, though it
has clearly enunciated its view that Hong Kong will be re-
covered in due course."122 It asserted that all treaties
dealing with Hong Kong from the past vwere unequal treaties,
and tkat the issues of Hong Kong "should be settled peace-
fully through negotiations . . - when conditions are
ripe."123 yith the lease of the Nevw Territories running
shorter and shorter, concern about the future of Hong Kony
began to spread in the late 1970s. Since %"all land leases
granted in the New Territories . . . ({were} not set to ex-
pire three days before the expiry of the New Territories
lease in 1997, it was necessary for the British jovernment
to seek to enter negotiations with China on the future of
Hong Kong so to prevent the lease issue from damaging confi-
dence and deterring investment in Hong Kong.!'2* After the
British prime minister's visit to Peking, a joint statement

was released on September 24, 1982. The statement indicated

122 Ibid., p.162.
123 Ibid.

124 ) Draft Agreement," p.2.
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that both countries fagreed to enter talks through
diplomatic channels following the visit with the common aim
of maintaining the stability and prosperity of Honyg
Kong."12s

In the early stages the negotiations were deadlocked over
the issue of sovereignty. The Chinese asserted that all
treaties leading to the current status of Hong FKong were
"null and void" because they were unegqual treaties signed
under the duress of foreign threats. The British indicated
that all of the three treaties were "valid as international
law.," Later the British proposed that they would recognize
China's sovereignty over Hong Kong if China would accept
continued British administration, China rejected the propo-
sal and insisted on the recovery of both sovereiqgnty and ad-
ministrative rights over Hong Kong. On april 20, 1984, Brit-
ish Foreign Secretary Sir Geoffrey Howe announced that "it
would not be realistic to think of an agreement that pro-
vides for continued British administration after 1997.u126
Finally, an agreement was concluded on September 26, 1984.

According to the agreement, the PRC will resume the exer-
cise of sovereignty over Hong Kong on July 1, 1997. Hong
Kong will become a special administrative region (SAR) of
the PRC and will enjoy a high degree of autonomy except in

foreign and defense affairs. Hong Kong will have its own ex~

125 Thid.

126 The Peking Informers, May 1, 1984, p.7.
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ecutive, legislative, and independent Jjudiciary power.
Current laws will remain basically unchanged. The goverument
of the Hong Kong SAR will be composed of local inhabitants.
The chief executive will be appointed by Peking on the basis
of elections or consultations. Principal officials will be
nominated by the chief executive and appointed by Peking.
Hong Kong will maintain its social and economic systems and
life-style for fifty years after July 1, 1997. Hong Kong
will continue to decide its own econonic, financial, acnd
trade policies. Hong Kong will preserve its current legal
system and continue to enjoy existing rights and freedoms.
And a Sino-British Jgoint Liaison Group will be set up to en-
sure a smooth transfer of poyer.127

The agreement was formally signed on December 19, 1934
and ratified by both governments and entered into force on
May 27, 1985 after the exchange of instruments of ratifica-
tion. Hong Kong has entered into the period of transition as
the Joint Liaison Group becomes active and preparatiors for

the takeover progress.

127 This is a brief summary of the Joint Declaration, see "A
Draft Agreement,®" pp.11-13,
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The Power Connection

The history of British experience with Imperial China re-
veals that the relations between the two countries have been
governed by pover, When the British were T™unsupported by
military forces"™ but were "anxious to achieve trade ben-
efits," they "yielded grudgingly to the Chinese prac-
tice,"128 such as their tolerance of the Canton System of
Trade. However, when Britain had "vastly increased surplus
energies resylting from the Industrial Revolution," the
British "resolved to alter this situation by force,"!2° such
as their presence in China after 1839 and all through the
remaining years of the Ching Dpynasty. They acquired almost
whatever they wanted from China. The cessions of the island
of Hong Kong and the Kowloon Peninsula and the lease of the
New Territories were only part of this result,

The British encounter with Communist China has also been
a demonstration of power relations. At a time when thke Brit-
ish Empire had declined to a regional power and her attempt
to continue a presence in the New Territories needed a new

legal basis, Britain had to seek a feasible solution. In ad-

128 Impanuel C. Y. Hsu, China's Entrance into the Family of
Nations: the Diplormatic Phasc 1858-1880 ’Cambridge, MA:
Harvard University Press, 1960), p.5.

129 Tbid.



65
dition, based on the consideration of the overall situations
the PRC was in a good position to claim its sovereignty over
Hong Kong. Thus the Sino-British negotiations on the issue
of Hong Kong involved no British threat to Chinra whatsoever
and were conducted on an equal footing. 1In this study we
will discuss the power factors reievant to the Sino-British
negotiations. This brief historical review of the Sipno-Brit-
ish relations right help us better understand how the issue

of Hong Kong occurred, develored, and was solved.



CHAPTER II1

THE REGOTIATIONS

This chapter is about the bargaining chips of the negoti-
ating parties, i.e. vhat were the strengths and veaknesses
of the PRC and the UK respectively, For the convenience of
this study, this topic will be subdivided into several
aspects: symbolic issues, economic considerations, diplomat-
ic considerations, and the Hong Kong element. The section
on symbolic issues will deal with tke non-material resources
that the negotiating parties used in pursuit of their policy
goals. TIn this case study, we will discuss why sovereigntjy,
national prestige, and human rights could be a strength or a
weakness for the individual party. The section on economic
considerations is concerned with tke importance of Hong XKonj
to each party. The section on diplomatic considerations dis-
cusses how diplomatic factors affected the negotiating par-
ties? bargaining stances. The section on the Hong Kong ele-
ment reflects the role and the impact of the comnmunity of
Hong Kong in the talks. Refore e take up these issues, a

brief introduction to the background is in order.

- 6F -
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There were two important problems that existed before the
PRC and the UK started negotiating the issue of Hong Korng:
the argument over the status of Hong Kong f‘the whole area)
and the due date of the lease of the New Territories. The
conflicting positions on the status of Hong Kong made it a
political issue; some sort of Sino-British dispute could
have occurred any time which would affect the stability and
the prosperity of Hong Kong. The ever-approaching due date
of the New Territories lease made the Hong Kong business
community anxious about their investments, Recause of the
uncertainty about the future of Hong Kong, there was a need

for negotiations to solve the two major problems.

The PRC's Position on the Status of Hong Kong

The PRC asserted that Hong Kong is Chinese territory;

that it was occupied by the British under unequal treaties,!?

1 The concept of unequal treaties, according to a Western
scholar, 1is "the doctrine of international law in Commu-
nist states, invoked by their representatives in organs of
the United Nations, holds treaties not concluded on tne
basis of the sovereign equality of the parties to be in-
valid." He adds that tkough "'Western' jurists oppose tae
doctrine on the ground that it is too vague, the princigple
is regarded as entirely just by pnewly independent states,
and it is no longer confined to the thinking of jurists
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vhich it would not recognize; hence no treaties concerning
Hong Kong were legally binding,

During the 1967 Hong Kong riot, some Chinese from Kwang-
tung Province crossed the border into the New Territories to
demonstraie their support for the Chinese in Hong Kongj. The
Britisk mass media accused the Chinese of encroaching upoa
"British territory.® In response, a Communist Chinese com-
mentator retorted that the whole area of Hong Kong "is an
inalienable part of Chinese territory" and "must return to

the domain of the motherland."2

from Communist states." See Ian Brownlie, Principles ot
Public International Law (New York: Oxford University
Press, 1979), pp.612-613, Another legal scholar defines
an unequal treaty to be "a treaty of unequal and nonreci-
procal nature contrary to the principles of eguality of
states and of reciprocity in the making, obligations,
rights and performance of the treaty." See Lung-Fonj Chen,
State Succession Relating to Unegqual Treaties (Hamden, CT:
Archon, 1974), p.34. According to Hungdah Chiu, "Both the
Nationalist and the Commurist Chinese denounce thkose
treaties imposed upon China in the nineteenth and the
twentieth centuries as unequal treaties," however, the XNa-
tionalist usually argued that "China's unequal treaties
should be revised or abrogated in accordance with the
principle of rebus sic stantibus;" the Communist "consider
this concept an important rule of the law of treaties,"
and "an unequal treaty is invalid in international law."
See Hungdah Chiu, “Comparison of the Natioralist and Com-
munist Chinese Views of Unequal Treaties," in China's
Practice of International Law: Some Case Studies, ed: Je-
rone Alan Cohen (Cambridge, MA: FHarvard University Press,
1972) , p.267. For further discussions on unejual treaties
refer Chen's book {pp.28-52) and Chiu's article
(pp- 2 39-267) .

2 Jerome Alan Cohen and Hungdah chiu, People's China and In-
ternational Law, A Documentary Study, volume I {Princetoi,
NJ: Princeton University Press,1974), pp.382-383, Part of
the commentary says: "Hong %ong has been Chinese territo-
ry since ancient times . . . British imperialism came to
China by pirate ships, provoked the criminal 'opiux war,’
massacred numerous Chinese people, and occupied the Chi-
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Since the PRC considers unequal treaties to be "invalid

in international law," it has insisted that all three treat-

ies concerning Hony Kong were not legally binding. As a PRC

foreign ministry spokesman asserted on September 30, 1982:

Xianggang is part of Chinese territory. The treat-
ies concerning the Xianggang area signed between
the British Government aud the governmeat of the
Qing Dynasty of China in the past are unequal
treaties which have never been accepted by the
Chinese people. The consistent position of the
Government of the People's Republic of China has

been +that China is not bound by these unegual
treaties . . . "3

On the settlement of the issue of Hony Kong, the PRC re-
iterated that it will seek a peaceful solution when it feels
free to do so.* On March 8, 1963, an editorial in the Peo-

ple's Daily listed all three treaties relating to Hong Kong

in the <category of unequal treaties and said: “"ywhich are

legacy from the past, we have always held that, when condi-

nese territory of Hong kong . « . the peasants of Kwanj-
tung Provirce living near the 'New Territories*' bhave for
generations tilled the land there . . . They have not tak-
en a step out of their own country . . . FWe must tell tke
British imperialists that not only Lave thke Chinese peas-
ants the right to till the land in the 'New Territories,?
but the whole of Hong Kong must return to the domain of
the motherland . . . Hong Kong is an inalienable part of
of Chinese territory . . . "

3 wfroreign Ministry Spokesman on Yianggang Issue," Reiijing
Review, October 1%, 1982, p.11. "Xianggang" is the Chinese
pronunciation of "Hong Kong."

4 For example, in his March 10, 1972 letter to the chairman
of the United Nations General Assembly's Special Committee
on Colonialism, Huang Hua, PRC's permanent representative
to tke UN also argued: "With regard to the guestion of
Hong Kong and Hacao, the Chinese government has consis-
tently held that they should be settled in an appropriate
way when conditions are ripe « « « ." Cohen and Chiu, op.
cit., p.384.



70
tions are ripe, they should be settled peacefully througn
negotiations and that, pending a settlement, the status quo
should be maintained."S

Aence though officially the PRC would not recoqgnize all
of the Hong Kong treaties and it would leave them pending
until any settlement is reached, nevertheless, in practice
it has given at least a tacit recognition to these treaties®
validity. As Dicks observes:

e e « China has not up to now made any demand,
formal or otherwise, for the reincorporation of
any part of the territory of Hong Kong into the
territory under the actual administration of the
People's Republic: on the contrary, it is clear
that she remains as she has been for the past 33
years, content to leave Hong EKong in the posses-
sion of the United Ringdom until *the time 1is
ripe." There is thus no immediate dispute as to

possession, far less than threat, veiled or other-
wise, of the use of force.®

Accordingly, Dicks describes the PRC's attitude towards thLe
exercise of British plenary power over Hong Kong as one of

acquiescence,’?

s Ibid., p.380.

6 Arthony Dicks, "Treaty, Grant, Usaje or Sufferance? Soxe
Legal Aspects of the Status of #Hong Konj," China Quarterly
95 (Sceptember 1983): 428.

? 1tid., p.439.
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The UK's Position on the Status of Hong Kong

The British government raintained that the existing
treaties gave them a claim to sovereignty over the colony of
Hong Kong.® This position was reflected in Prime Minister
Thatcher's arqument at the September 27, 1982 news confer-
ence held in Bong Kong:

Britain has three treaties. Two of those refers to

sovereignty in perpetuity, one of them refers to a

lease which ends in im 1997 . . . I believe they

are valid as international 1law, and if countries

try to abrogate treaties like that, ¢then it is

very serious indeed.?
Since Britain tends to follow a legal approach to justify
her presence in Hong Kong, it considers that treaties made
with Imperial China during the nineteenth century regardiny
the cessions of the island of Hongy Kong and the Kowloon Pen-
insula along with the lease of the New Territories were le-
gally-binding international agreements,

Though the PRC bitterly condemned this position, it had,

at least, tacitly recognized the British administration of

Hong Kong since 1949. According to Dicks:

8 The British colony of Hong Kong includes three areas, all
of them vere ceded or leased from China. Under the 11842
Treaty of Nanking, the island of Hong Kong was ceded in
perpetuity; under the 1860 Convention of Peking, the Kow-
loon Peninsula and the Stonecutters Islands were ceded in
perpetuity; and under the 18938 Second Convention of Pe-
king, the New Territories was leased for 99 years.

9 "The Countdown Begins," Asiaweek, October 8, 1982, p.27.
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China can hardly deny that Britain actually exer-
cises in Hong Kong a plenitude of powers which, if
not properly called effective sovereignty, very
closely resembles the concept. Certairly in almost
all practical respects, it is Britain which exer-
cises those powers that are the prircipal attri-
butes of territorial sovereignty in Hong Kong,
since from the viewpoint both of Britain herself
and of many other states, it 1is on behalf of the
Onited Kingdom that the government on the territo-
ry is carried on.10
He cites several examples to dJdemonstrate the actual situ-
ation: that it has been the British government that receives
foreign consular representatives in Hong Eong; that it has
been the practice that the Chinese ships fly the British
flag at the masthead while in Hong Kong; that all Chinese-
run corporations in Hong Kong f‘including the PRC's official
bank, the Bank of China) are registered in accordance with
the Hong Kong Companies Ordinanrce; and that in recent years
visiting governors from Hong Kong have been received by the
Chinese government in their official capacity.!! Mo wonder
Thatcher would assert:; "Re stick by our treaties, unless we
agree on something else. At the nmonent, we stick by our
treaties. "2
Thus we see there are conflicting official statements of
the status of Hong Xong between the PRC and the UK. #He also

observe that there was a tacit agreement that left Hong Kong

under British administration. The problem was, though, that

10 Dicks, op. cit., p.id37.
11 7bid., pp.439-4u40.

12 nwCountdown to a Crisis: Britain Dickers with China over
the Future of Hong Kong," Iime, October 11, 1932, p.32.
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such tacit agreement left Hong Kong alive temporarily, tre
issue of the future of Hong Kong remained pernling. ALy
change could happen if one side failed to maintain the bal-

ance of the situation.

The Question of the New Territories Lease

The second of the two major problems that we have identi-~
fied is the due date of the lease of the New Territories.
The New Territories conmprises the largest area within the
British colony of Hong Kong. It wvas leased to Britain for
99 years in 1898, The lease will be due in 1997. The PRC's
policy toward the leased area has caused much concern in the
Hong Kong commurity, especially people in business. This is
the second topic of this section and will be reviewed froa
three aspectse.

Given the assumption that the PRC would give 1its tacit
consent to the validity of the lease of the New Territories,
the UK must work out a new arrangement for the leased area
with the PRC before 1997 if the British expect to continue
their presence over there. Hence legally speaking 1997 is
crucial to Britain. As Wesley-Smith explains:

HM ceases to possess any rights over the leasehold
from the moment 1 July of that year begins. The
British crown caanot ignore the terminal date, for
tke convention is valid and its terms must be
obeyed, and those terms are incorporated !by ref-

erence) into the New Territories order ir council
which confirms British jurisdiction over the
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area.13
Economically and practically, the importance of the New
Territories cannot be over emphasized. It covers some 92
per cent of the total area of Hong Xong. The Annual Dpepart-
mental Report of the Commissioner of Labour indicated in
1970 that "the New Territories is an integral part of Hong-
kong and must provide most of the industrial sites required
by industry in the future,"14 Thus Miners arques that if the
New Territories reverts to the PRC, the island of Hong Koag
and the Kowloon Peninsula will become unviable.
The remainder of the colony consisting of the is-
land of Hong Kong and most of the Kowloon Peninsu-
la will then be dependent on China for its oaly
airport, for ©practically the whole of its water
supply and for most of its electricity generating
plant, and it will lose the greater part of the
manufacturing capacity which enables its people to
enjoy their present high standard of living . « .
it 1is difficult to disagree with the reported

statement of the Governor of Hong Kong, “Rithout
the New Territories Kowloon and Hong Kong might

13 peter VWesley-Smith, Unegual Treaty 1898-1997: China,
Grceat 3Britain and Hong Kong's New Territories [Hong Koag:
Oxford University Press, 1983), PeXe YHM" represents
"Her Majesty."

14 See P. B. Harris, "The International Future of HongKony,"
International Affairs 48 !January 1972): &2. Harris cited
Annual Departmental Report 1969-70, section 190, p.55.
Wilkinson also has a good observation on the situation,
he says: “Since 1945 the economic life of Hong Kong I1s-
land and Kowloon has become so thoroughly intertwined
with the New Territories that it would be a practical im-
possibility for the older parts of the colony to survive
in isolation from the New Territories . . . In order to
house this huge influx, and to provide sufficient water
and power supplies, food and space for factories to en-
ploy thke population, the New Territories are absolutely
vital to the colony's survival." See Paul VWilkinson,
"Hong Kong: a One-way Ticket to an Unknown Destination,"
Government and Opposition 18 {Autumn 7983): 442-443,
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just as well cease to exist because they will he
unviable without the New Territories.®1S

Thus though the expiration date of the New Territories lease
does not directly affect ¢the island of Hong Kong and the
Kowloon Peninsula, indirectly they will be profoundly af-
fected because of economical aud practical reasoans.
Politically, since the PRC did not recognize all treaties
relating to Hong Kong, then the vripe" hour for territorial
recovery of the colony could be any time before or after the
year 1997. Thus the PRC can keep all its options open.l% 2s
a scholar puts it: "In any event, the Chinese are not bound
to act or commit themselves in any vay, and, if they wished

to make their point on the unequal treaties, they could re-

1S Norman Miners, "Can the Colony of Hong Kong Survive
19972" Asia Pacific Community 6 [Fall 1979): 100.

16 Fesley-Smith has a good explanation on this 1issue, he
says: "If the Convention of Peking 1898 is void ab ini-
tio, 1997 is irrelevant; it cannot be the terminal date
of a non-existent agreement. On 1 July 1997 China could
carry on business as usual, continuing to manage her Newy
Territories investments within the capitalist framework
of Hong Kong and continuing to respect the colony's lavs
and legal system as applying in the 'leasehold.?

nIf, on the other hand, the convention is voidable, it
will lapse in 1997 and Chira must treat the previously-
leased territory as having returned to full Chinese sov-
ereignty. Ary remaining British presence could then kbe
considered either unacceptable or tolerable. If unaccep-
table, Britain would have to go: HMG could scarcely con-
template retaining territory against the will of the
residual sovereign after the treaty has expired. If tol-
erable, the de facto status quo could ke permitted by
China to continue {the New Territories in fact beinyg
treated by Britain as part of Hong Kong) although its ju-
ridical basis would have changed from voidable treaty to
mere practice with the sovereign's acquiescence.'" Wes-
ley-Smith, op. cit., p.189.
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take the New Territories in 1996 or at any date before or
after."17? Hence because the PRC does not recoguize the Hong
Rong treaties, it could at any moment abrogate its workiny
or tacit agreement with the UK and this would have an imme-

diate disastrous effect on the whole area of Hong Kong.

The Need for a Solution

As a business-oriented vorld-wide free trading port, Hong
Kong requires a secure and stable environment to maintain
its prosperity. The problems of the status of Hong Kong and
the ever-approaching due date of the New Territories lease
presented to Eong Kong with an uncertain future if they are
not solved well in advance. Uncertainty about the future
hurt the confidence of business people and could ruin the
prosperity of the territory. As Mirers observes:

e« « « Unless China gives Hong Xong's capitalists
some gquarantee about the future of the colony be-
fore the end of the 1980's, banks will cease to
advance money for commercial development in the
New Territories, businessmen will curtail their
investments and will even start to dismantle their
plant and equipment and move elsewhere.13

In addition, since all land leases granted in the New Terri-

tories are set to expire three days before June 30, 1997,

17 Jeanette Greenfield, "“The Eong Kong Solution: 1997 (2"
Australian OQutlook 37 (April 1983): 31.

18 Einers, Op. Cit-, PP.101—102.
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the pressure for I"security of tenurev!? pushed the Britisn
government to seek a solution.

Hence 3ritain began to formulate her strategy for Hong
Kong about 1981.20 As a result, Prime Minister Thatcher vis-
ited pPeking in late September 1982 and agreed with the PKC
leaders to "enter talks through diplomatic channels . . .
with the common aim of maintaining the stability and pros-
perity of Hong Kong." It was against this background that
the issue of Hong Kong had developed, and it was also the

reason vhy there was a need for negotiations.

Symbolic Issues

During the negotiations some non-material assets or re-
sources also helped or retarde@ the negotiating parties!
bargaining positions. ¥e will exarine to what extent these
psychological elements, i.e. sovereignty, national pres-
tige, and human rights affected the PRC and the UK's power

to negotiate.

19 Robert Adley, All Change Hong Kong (Poole, UK: Blandford
Press, 1984), p.52. His version reads: "The big financial
institutions pressed for 'security of tenure.'"

20 According to Wesley-Smith, "In 1981 or before it was
thought in Whitehall that some arrangement was needed to
secure the status quo, or something like it, in Hoang Koug
up to and after 1997. The strategy adopted was to seeck,
in a highly public manner, a new agreement with China. A
series of contacts culminated . « . ." Wesley-Smith, op.
cit., p.vii.
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Sovereignty

The issue of sovereignty dominated the whole negotiatiowns
since meetings started in late 1982, BRoth parties insisted
on their respective positions and no essential progress was
made until April 1984, when PBritish Foréign Secretary Sir
Geoffrey Howe made formal concessiorns on the issue. Once the
sovereignty problem was solved, the talks speeded up arnd a
draft agreement for the future of Hong Kong was announced
five months later., The major problem of the sovereignty is-
sue lay in the different concepts of scvereignty of the ne-
gotiating parties. The PRC insisted on the principle of "in-
violability and iralienability," whereas the UX in principle
followed the doctrine of "divided sovereignty."

The PRC!s concept of sovereignty. As Dicks observes, the
conmunist view of international law insists on the "iuviol-
ability and inalienability of national sovereignty."21 Ac-
cording to Jin Fu, a Chinese legal scholar, "Sovereignty as
a legal concept is indivisible in itself." He explains:

vhat is sovereignty? It is the inherent right of a
state, which manifests itself internally as su-
preme authority, namely, the exclusive jurisdic-
tion of a state over its territory and all the
persons and materials on the territory and, exter-
nally, as the right of independence, namely, the
complete independent exercise of right by a state

in international relations free from any outside
interference . « «

2:* picks, op. cit., p.433.
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True, "divisibility of sovereignty" 4as

advocated by some people. But that is a reaction-

ary doctrine concocted ty Western powers for en-

croacking on other countries! territory and sover-

eignty; it is incompatilkle with the principle of

state sovereignty.z22

In addition, in the view of the PRC and other new states,
Dicks says, "sovereignty, indeperdence and eguality, the
classical attributes of the nation state, represent both the
means of achieving independence and national dignity, and
the measure of success in doing so."23 They emphasize the
political ideal of sovereignty, which T"eabraces full or at
least the fullest possible, freedom of action on the part of
the state in the political, econonic and military
spheres."24 For example, on the recovery of sovereignty, Jin
has asserted: "When the territory of a state is occupied by
another state, the injured party kas the right to recover
its occupied territory and resume the exercise of its sover-
eignty by any means and at any time . . . ."25 In a presen-
tation to a symposium held in Tokyo, a Chinese scholar be-
lieved to be airing PFC's position also arqued that

"sovereignty" is %the major prenise" of the negotiations,

because "no nation can sacrifice sovereignty for prosperi-

22 Jin Fu, "China's Recovery of Xianggang {Hongkong) Area
Fully Accords with International Llaw," Beijing Review,
September 26, 1983, p.17.

23 picks, op. cit., p.430.
24 Thid.

2s Jin, op. cit., p.17.



890
ty."26 He goes on saying, "The question of sovereignty is
not negotiable; there is no room for bargaining."27

Or the issue of sovereignty over Hong Kong, A Xinhua (New
China News Agency, NCNA) commentator argued that "it is a
sacred mission of the Chinese Government and people to clainm
sovereignty over Xianggang. This has consistently been the
just stand of the Chinese people.,"2® Thus the PRC's presump-
tion on the sovereignty of Hong Korg is that Hong Kong is
Chinese territory and it will claim sovereignty over Hong
Kong whenever it feels suitable,

The basis of these assertions is that all of the Hong
Kong treaties are unequal treaties. They are "null and void"
so they should not be recognized. Jin cited several legal
arguments to assert that all the threce +treaties concerning
Hong Kong were illegal. He argued that "wars of aggression
are unjust and unlawful;" that "a treaty is null and void if
it is imposed by a contracting party by the threat or use of
force against another;" and thkat "any treaty that violates
the peremptory norms of international law is null ana

void."29 Jir went on:

26 pei Monong, "China's Future Position in Asia," Beijing
Feview, April 18, 1983, p.16.

27 Tbid.

28 "ChLina's Solemn Stand orn Xianggang (Hongkonq)," Beijing
Review, October 11, 1982, p.10.

29 Jin, op. cit., p.15.
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A1l the three treaties were the product of unlaw-
ful acts; they were all concluded Ly Britaian's use
or threat of force; their contents constitute se-
rious encroachments upon China's sovereignty and
territorial inteqgrity and violation of the peremp-
tory norms of international law.30
Thus he concluded that all the three treaties relate to Hony
Kong "should be considered null and void, %31
Naturally, ¢the PRC strongly opposed any proposal of a
continued British administration, Jin criticized the idea of
msovereignty for China, administration for Britain®" based on
the concept of indivisibility of sovereigntye.
What is administration? JIt means administrative
power, the power of a state to rule in its terri-
tory. It is a concrete expression of sovereignty.
The concept of sovereignty naturally embraces ad-
ministration. Since the two are indivisible, there

can be no question of exchanging one for the oth-
er, 32

He even asserted the doctrine of divided sovereigrty "has
gone bankrupt in the face of the people of China and other
third world countries and have {sic} long been swept orn to
the garbage of history."33 Thus for the PRC, the exchange of
sovereignty for administration "is to say nominally recog-
nizing China's sovereignty while maintaining British coloni-
al rule in Xianggang after 1997 ., . . . Acceptance of such a

proposition would mean acceptance of a new unegual treaty

30 Ibid., pe16.
31 TIbid.
32 Ibid., p.17.
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and return to humiliation.%"34

As the ?RC's position stands, it is clear that Communist
China tends to follovw a more political than legal approach
to arque with the Britain on the sovereignty over Hong Kong.
Its insistence on the indivisibility of sovereignty and its
interpretation of sovereignty in such a restrictive context
are ideologically in conflict vwith the more legally-oriented
British position. Britain considered that her presence in
Hong Kong was based on treaties made with the government of
Imperial China and that the concept of divided sovereignty
is an acceptable legal concept, No wonder the PRC would
take about three quarters of the negotiating time to argue
with the UK on the issue of sovereignty.

The UK's concept of sovereignty. The British, as Dicks
observes, are "steeped in common 1law thinking and tecn-
nigque, fortified by a tradition of reliance on legal advice
in the conduct of foreign affairs that goes back over 300
years, and largely dedicated to the pursuit of precision and
certainty."3S They tend to respect the aralytical approach
to sovereignty in international law. This approach

« « accommodates and facilitates the increasing-
1y pultifarious adjustments in legal relations be-
tween states that are inevitable in the moder:

world., It is associated with a general trend of
international law in the first two decades after

34 Tbid.

35 Dicks, op. cit., p.429.
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the Second World Rar towards the restrictive in-
terpretation of sovereignty.36

The British also accept the concept of f"divided sover-

eignty." According to Dicks:
Sovereignty is said to be divided where the sunm
total of the powers accorded by international law
to a fully sovereign state are exercised in re-
spect of a territory by two or more states. The
manner in which the powers are distributed varies.
One state may exercise most or all of the plenary
povwers, and may be said to have "effective" sover-
eignty, while the other may have merely "titular"
or "residual"™ sovereignty, as has been the case
vwith most leased territories. Again, one state by
reason of its swall size or lack of defensive ca-
pacity may entrust its external relations and de-
fence to a more powerful state, while retaining
full control of its own internal affairs.37
A good example of the practice of the doctrine of divided
sovereignty is the functioning of the European Economic Com-
munity ‘EEC) or the Common Market, a suprarational orgaaniza-
tion belongs to the Furopean Communities (EC) in which Brit-
ain has been a member since 1973,

The EEC "has a nearly general competence in all the eco-
nomic sectors of the member-states, including agriculture,
excepting coal and steel."3® Through its institutions like
the Commission, the Council, the Turopean Parliament (Assen-
bly), the Economic and Social Committee, and the Enuropeaa

Court of Justice, the EFC has been able to carry out its

36 Ibid., p.t832.
37 Ibid.' p-u37.
38 gerner J. Feld and Robert S. Jordan with Leon Hurwitz,

International Organizations, a Comparative Approach (New
York: Praeger, 1983), p.12.
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various economic programs well.39 According to Werner J.

Feld, the FEC has exercised some pover originally belonging

to

its member—states:

Functionally, the Common Market may be viewed as
an incipient political system through which the
resources and energies of a regional society are
mobilized for the pursuit of these goals and poss-
esses the necessary mechanism to process the wants
and demands of this society into appropriate deci-
sions and policies. For the achievement of these
purposes the orgams of the Community, especially
the Commission and the Council of Ministers, have
been endowed by the EC Treaties with a number of
powers usually exercised only by the governments
of states. These povers are frequently referred to
as "supranational® and suggest a voluntary limita-
tion of the normal sovereignty possessed by the
member states.™49°

39

40

The main functions of the Commission are "to prepare pol-
icy decisions for the Council, to implement thesec deci-
sions in co-operation with the menber-states, and to man-
age the Regional Fund, the Social Fund, the Custors
Union, and various aspects of European agriculture." The
Council is in charge of "processing the Commission's pro-
posals before they are adopted as directives, regula-
tions, decisions, or non-binding resolutions." The Assenm-
bly's main tasks include "to give an opinion on all
proposals {(draft directives, regulations and major policy
decisions or statements) subpitted by the Commission to
the Council . . . has the power (never used so far) to
dismiss the entire Commission . . - and to reject the
tudget . . . serves as a forum for general discussion and
criticism;™ and coordinates EEC's relationships with de-
veloping countries. The Fcoromric and Social Connittee
"has functions similar to those of the Parliament, but
without powers." The task of the Court is "to ensure
compliance with the treaties and with the Community's own
legislation {directives, regulations, and decisioms). For
more Jetails refer Anthony J. C. Kerr, The Common Market
and How It Works, second edition (New York: Perganen,
1983), pp.50-58.

werner J. Feld, The European Community in World Affairs:
Fconomic Power and Political Influence {Fort ¥ashingtoa,
NY: Alfred, 197¢), pall.
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Since the British believe sovereignty is divisible, they

voluntarily delegate certain powers of their state to the

L4

8C in order to achieve something which is beyond their own
means. They consider the division of sovereignty merely as
"pooling"” of sovereign power instead of a "surrender" of
sovereignty. This philosophy was widely reflected during the
debate of entry and finally accepted in a referendum. As
Pryce observes:

The protagonists of membership, for their part,
sought to answer by insisting in the first place
that there wvwas no question of a 'surrender*' of
sovereignty. This word, they argued, had emotional
connotations implying coercion on the part of the
Community which was wholly untrue. What was in-
volved was a voluntary process in which Britain,
by her own free decision, would in the future be
exercising sovereignty in association with her
partrerss pooling it, rather than giving it away
or being forced to abandon it. There was nothing
nev in this: by her existing membership of a large
number of international organizations Britain had
already accepted a series of constraints upon her
freedom of action, and had pooled her sovereignty
to achieve certain objectives which on her own she
could not hope to attain. The realities of the
modern world made this atsolutely necessary.4?

Perhaps this 1is the reason why they would propose that
Britain "maintain a post-1997 administrative role"*2 in Hong
Kong. However, since the lease of the New Territories was
due to expire, Britain had to respect the term. As lawrie
puts it: "It is logically impossible to rely on the validity

of the leage yithout accepting the terminal date it speci-

41 pRoy Pryce, The Politics of the Furopean Cormunity !Toto-
wa, NJ: Rowman and littlefield, 1973), p.53.

42 "Tyo Years of Storm & Stress," Asiaweek, October 5, 1984,
p-30.
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fied,"43 Thus on the issue of sovereignty, PRC's strong op-
position to the concept of "divided sovereignty" and its
strong determination to recover Hong Kong made a continued

British presence in Hong Kong impossible,

National Prestige

Generally speaking, the Chipnese are anxious te recover
Hong Kong because it has been a constant reminder of natioa-
al humiliation. For the British, those glorious colonial
days are gone and they only expect an honorable retreat.
Because of national pride there were also arguments as to
vho made Hong Konhg prosperous, The manifestation of such
feelings also had some impact on both parties' negotiating
stance.

The Chinese mentality. There is no doubkt that the abso-

lute majority of the Chinese consider the unequal treaties
imposed upon China by the imperialist countries to be a na-
tional humiliation. And it was PRritain that launched the
first aggressive war that made China's sovereignty a fic-
tion. As PRobert Adley, a British Member of the Parliament,
asserts, "for a nation with a long proud history, China has

never forgotten Britain's role in all this.”*%* In his study

43 Gordon Lawrie, "Hong KongJ and the People's Republic of
China: Past and Future," International Affairs 56 (Spriug
1980): 281.

44 Ajley, op. Cit., p.20.
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on the concept of unequal treaties in China, Chiu asserts
that officials and scholars of the Ch'ing Dynasty "did ex-
press their dissatisfaction with the unegual arrangements iu
China's treaties with foreign states."4S Kang Yu-vwei, the
famous Ch'ing reform leader called it "an extreme national
shame;" Ckang Chih-tung, Governor-General of Hunar and Hupei
provinces, complained that

\ e« « <« the intercourse between China and Western
states 1is {different from the relations among
Western states}. For instance, the import tax
{rate} is decided by the importing state, but Chi-
na cannot so decide the tax rate « . . .46

In his lectures on the Principle of Nationalism, Sun Yat-
sen condemned the West for making China a "“hypo-colony,"
"not the colony of one nation but of all," and making Chi-
nese “not the slaves of one country but of all."*? 1In his
will Sun also urged his followers that "the abolition of un-
equal treaties should be carried into effect with the least
possible delay."4® Chiang Kai-shek consider=d the unequal
treaties to be the main source of China's weakness.
The deterioration of china's national position and
the low morale of tke people during the las? hun-

dred years can be largely attributed to tke un-
equal treaties. The implermentation of the unequal

45 Chiu, op. cit., p.243.
46 Ibid.

47 sun Yat-sen, San ¥in Chu X: the Three Principles of the
People. Transiated into English by Frank W. Price.
Abridged and edited by the Commission for the Compilation
of the History of the Kuomintang !Taipei: China Publish-
ing Co., n.d.), p.10.
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treaties constitutes a complete record of China's
national humiliation.'49

Accordingly, Chiang exerted much effort to terminate the un-
equal treaties between the 1930s and the 1940s. Mao Tse-
tung, as Chiu observes, also argued that it was the upequal
treaties by which imperialist powers "have carved up" China
into "imperialist spheres of influence."S? Thus to the Chi-
nese, the British presence in Hong Kong remains a coanstant
humiliating reminder of the weak China and an affront to the
Chinese national pride. So when the PRC started negotiatiag
with Britain, it easily played up nationalism and mobilized
Hong Kong Chinese to support its claim of sovereignty over
Hong Kong. Because the recovery of Hong Kong is a common as-
piration for tke majoritv of Chinese, 1t also represents a
renaissance of Chinese national prestige.

The British mentality. It was true, as Herthaway indi-

cates, that "Hong Kong was a major commercial and industriai
center for British economic interests and served as a symrbol
of British strength in the FPar East."S! However, "Britain
had declired throughout the twentieth <century; <for much of
this period she had attempted to fulfil commitments that

were excessive in terms of her resources and responsibili-

49 Chiang Kai-shek, China's Destiny & Chinese Ecornomic Thso-
ry, with notes and commentary by Philip Jaffe {New York:
Boy, 1947), p.44.

50 Chiu, op. cit., pp.260-261, £n 87,

St pobhert M. Herthaway, Ambiguous Partnership: Britain and
America, 1944-1947 (New York: Columbia University Press,
1981), p.203.
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ties in other spheres."$2 According to Sked and Cook, "tue
harsh fact of economic life" was "the most important single
factor in seeing the end of Britain's 'world role.'"S3 The
economic crisis of 1967, for example, led to "the need to
cut overseas expenditures of every kind, rather than sober
reappraisal of defence imperatives . . . principally on ex-
penditure East of Suez « « . ."5¢ Thus "British defepce com-
mitments in the Far East were soon brought to an end in the
late 1960s and early 1970s."SS Accordingly, "By the middle
of 1970s, Britain's political and strategic responsibilities
had effectively ended in the Far East « . o ."56

Against this background it is no wonder that the "issue"®
of Hong Xong wvwas not any sort of sensitive political issue
in Britain. Harris observes:

Hong Kong does not form part of the political coun-
sciousness of more than a tiny minority of the

British electorate. British Conservative Members
of Parliament see Hong kong as a tribute to the

52 Peter Lowe, Britain in the Far East: a Survey from 1819
to the Present 'New York: longman, 1581), p.197.

$3 Alan Sked and Chris Cook, Pogt-¥ar Britain: a Political
History, second edition ’New York: Penguin, 1984), p.233.

S8 Tbid., p.234.
$S Lowe, Op. cit., p.218.

$6 Tbid., P.197. Lowe elaborates: "In the nineteenth cen-
tury Britain had pioneered the opening of the Far Zast to
intensified foreign intercourse and activity. In the last
quarter of the twentieth century Britain®'s role was
largely extinguishked . . . Britain belonged to the Euro-
pean Cormunity and was concerned with pressing political,
economic and social difficulties at hLone. In essence,
Britain's role in the Far East belonged to history."
Ibid., p.218.
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'‘conservative'! virtues of free enterprise, hard
work and initiative. Certain Labour Members of
Parliament were inclined to attach a sweat-shop
image to the colony--to represent it as a typical
product of colonial exploitation. The stereotypes
of Hong Kong are legion and predictable.S?

Johnson also argues:

The Labour Party has long wanted to be rid of Hong
Kong, which it regards as an economic competitor
to British industry, and Mrs. Thatcher'®s govern-
ment faces no domestic political or popular pres-
sure from any quarter to achieve a particular out-
come in the negotiations over Hong Kong.S8

Hence although Britain has continued to profit econonmically
in Hong Rong, that profit has not been "significant enough
to stimulate any hardening of the British position."S® On
the contrary, as Wilkinson asserts:

British politicians and the public find Hony Kong
rather an irritating additional burden, a dis-
tracting task they would protably rather be rid
of, an embarrassing anomaly after the great surge
of mid-century decolonization. There <can be no
clearer demonstration of the British long~-term in-
tention to wind up their responsibilities in Hong
Kong than the British Nationality Act which canme
into force in 1983, and the policy of reroving
from citizens of the colony the right to live in
the United Kingdom.60

Consequently, Rilkinson is right to arque: "All British of-
ficials can hope for is a dignified tactical withdrawal with

maximum assurances to mollify an increasingly panic-stricken

S? Peter Harris, Political China Observed, a 4Xestern Per-
spective (New York: St. Martin's, 1980), p.204.

58 chalmers Johnson, "The Mousetrapping of Horg ¥crng: a Gaae
in Wkich Nobody Wins," Asiar Survey 24 !Septenber 1984):
€83.

$9 Wilkinson, op. cit., p.i451.

60 Tbid.
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Hong Kong community.™6! ghen the British pParliament's House
of Commons debated the Sino-British draft agreement on De-
cember 5, 1984, it began "neither auspiciously nor on time
e« = « only 50 parliamentarians out of 650 were around to
participate" and it was "unanimously endorsed."®2 1In addi-
tion, the debate deciding the "future of 5 million people
did not nmake the front page of a single British newspa-
per."63 The British have always worried "that negotiations
might break down and millions of Fong Kong people mighkt have
vanted to emigrate to Britain."®4 Perhaps Johnson 1is right
to arque that *"what Britain most wants to avoid is a reverse
colonization of the British Isles by Hong Kong Chinese."6S
As Britain's "state of mind" appeared, the British were
recady to give Hong Kong away. Thus, during the Sino-3Britisn
negotiations on the isswe of Eong Kong, there was not much
national prestige the British could take pride in as an as-
set in enhancing their bargaining position. Because British
dominance in the Far East was something of the past, their

presence in Hong Kong was due to expire.

6t Thid.
62 WRestminster's Say," Agiaweek, December 21-28, 1984,
p-18.

63 James Fartholomew, "The Shcrt Goodbye," Far Eastern Eca-
nonic Peview (FEER, hereafter), December 20, 1984, p.l6.

64 TIbid.

65 JOthSOD, OP- cit., p.838‘
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The ®British Link"™ arqument. Another aspect of national

prestige is the "British 1link," which is the argument that
Hong Kong's prosperity cannot be maintained without British
administration, In other words, a Chinese administration
vould ruin Hong Kong's prosperity. When Britairn failed to
retain its sovereignty over Hong RKong, it proposed to main-
tain continued administration. The "British link" assertion
was reflected in several official statements.

In a comment delivered im a BBC program, Prime Minister
Thatcher arqued that Hong Kong's "British link™ was of vital
importance.6%¢ she was reported as saying: "The nature of
this link and the nature of the 1lav are matters for the ne-
gotiating table."67 Colin Moynihan, Secretary of the Foreign
Affairs Committee of the British Conservative Party, was

criticized by the Beijing Eeview for making a similar conm-

ment in an interview with the Hong Kong Standard on Septea-
ber 14, 1983. He was reported to have said:

e « = that "the British role in Hong Kong is the
key to its economic stability," and that in order
to "maintain Hongkong's =stability," Rritain "can-
not give up its right of administration over Hong-
kong."e8

66 %Jatch the British Link,” Asiaweek, MNovember 11, 1983,
p. 1€.

67 Ibid.

68 "Rrjitain's Argument is Untenakle," Beijing Review, Octo-
ber 10, 1983, p.10.
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In the same criticism, the British Financial Times was cited
as saying: "The best way of assuring Hongkong's continued
prosperity and stability is through a continuing British-
linked administration" in an article published on August 16,
1983,69 John Calvert Griffiths, Attorney Genmeral in Honyg
Kong, was also criticized for describiug the British politi-
cal system in Hong Kong as "the cornerstone for maintaining
confidence" and "a prerequisite to the promotion of prosper-
ity."70
In addition to official arguments, people from other sec-
tors of Hong Kong also made similar assertions. Jimmy McGre-
gor, director of the Hong Kong General Chamber of Commerce
conmented on Hong Kong's future administratiom:

At thke heart of the administration debate, of
course, is not whether Hongkong people can effec-
tively run the territory, but rather whether in-
vestors and professionals have sufficient confi-
dence in China's long-term willingness to let then
do so."71

Pobin Hutcheon, editor of the South China Morning Post, a

Hong Kong based English daily, argned that Hong Kong

requires a guarantee of irndependence which I don't
feel it's going to get if China regains both sov-
ereignty and administration. We need that element
of independence which the British connection has
guaranteed over the years. Absolutely esseatial
are the independence of our judiciary and of our
currency. Business confidence rests very stroagly

69 Ibid.
o Ibid.

71 wNow, on with the Talk," Asiaweek, June 24, 1983, n.71.
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on these conditions.?72

In response to the argument that Hong Kong's prosperity

cannot continue without the British administration, a New

China News Agency commentator argued:

This argument has been Britain's major excuse in
opposing China's recovery of 1its sovereignty over
Xianggang, and in trying to continue its colonial
rule there.

Aowever, this argument is not based on facts
and is therefore untenable. The prosperity of Xi-
anggang in the past 30-odd years is the result of
the diligence, wisdom and meticulous management of
the more than S million Xianggang residents, of
whom over 98 per cent are Chinese compatriots. An-
other very important factor in Xianggang's pros-
perity has been the long years of vigorous support
given by the Chinese mainland in various fields.73

Deng Xjiaoping, PRC's de facto leader, also criticized this

"Not to believe in the akility of the Chinese peo-
ple to administer Hong Kong well is a mentality
left over by the o0ld colonialists," Deng said
e « « The Chinese are nrot inferior to foreigners
in terms of wisdom and are by no means short of
talents. One should not hold the belief that only
foreigners can do well. Instead, one should be
confident that the Chinese are capable of doing
just as well.,7s

Considering the prospect of a Hong Kong under Chinese

sovereignty and administration, the British seemed to have

good reasons to reserve their confidence. FHowever, as Adley

points out: wFor the British Government to imply by its ne-

T2
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"Trading Volleys over 1997," Asiaweek, September 30,
1983, p.21.

"Britain's Argument is Unterable," p.10.

"Deng Xiaoping on Hongkong 1Issue," Beijing Review, July
23, 19384, pp.l16-17.
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gotiating stance that Hong Kong's stahility is dependent on
British administration is by implication to suggest Chinese
incompetence."?S This is the reason why the PRC would retort
that thke British argument was tuntenable," and "major excuse
in opposing China's recovery of its sovereignty" over Hong
Kong, Thus for the sake of face-saving, the PRC would not
concede and contrary to the British assertion, it ascribed

Hong Kong's prosperity to Chinese factors.

Human Rights

What is the choice of the Hong RKong residents between
communist rule or British admiristration if human rights are
taken into consideration? The relatively poorer living con-
dition and tigkt political control under the Peking regime
have caused much uneasiness of a prospective comaunist rule
over Hong Kong, Currently, Hong Kong people can enjoy a much
better economic and political life under Britishk administra-
tion., This section vwill discuss the difference of human
rights practices in mainland China and that in Hong Konge We
vill also review its impact on the negotiating parties' bar-
gaining strength. For the convenience of discussion, we
will deal with the civil and political rights, and the eco-
nopic rights between Hong Kong and mairnland China sevparate-

ly.

7s adley, op. cit., p.39.
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The concept of human rights has been well spelled out in
several documents of the United Nations. The Universal Dec-
laration of Human Rights sets forth "the basic human rights
and furndamental freedoms to which all men ard women every-
vhere in the world are entitled, without discrimination."?%
Its articles deal with "civil and political rights farticles
3 to 21) as well as economic, social and cultural rights
rarticles 22 to 27).%"77 The Covenant of Civil and Political
Rights "guarantees freedom of religious expressior, peaceful
assemblage, and movement. It prohibits inhuman treatment as
well as arbitrary arrest or detention, asserts a right to
life and to a fair trial, and provides for the protection of
all varieties of minorities."?® The Covenant on Ecoronmic,
Social, and Cultural Righkts "embraces the right to work, ed-
ucation, medical care, and related economic and social ben-
efits."79 Both covenants belong to the bill of rights type
of documents that call for international protection of hunmak
rights, i.e. "requiring each state to treat all persons in
its jurisdiction with respect for their human rights and

fundamental freedoms, without distinction to race, sex, lan-

76 United Nations Action in the Field of Human Eights (New

— ——

York: Tnited Natioms, 1983), p.10.

77 Ibid.

78 Gerhard von Glahn, Law amonc Nations: an Introductioun to
futklic International Law, fourth edition ’New York: Hac-
millan, 19871), p.189.

79 Tbid.
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guage, or religion."80 On the protection of human rights,
there is ‘much difference between the communist China and the

capitalist Hong Kong.

Human Rights in Communist China. The PRC is a regime
ruled by the Chinese Communjist Party !CC?). "The Chinese

Government has always been sutordinate to the CCP, its role
being to implement party policies."81 The CCP "reserves to
itself all powver to decide political and economic policy aad
sees itself as the final arbiter of social, cultural, and
moral questions."®2 It 1is also "the unchallenged source of
political authority and decision-making in the country."83
Thus individual political rights are very much limited. Ac-
cording to the Preedom House, a New York based human rights
organization that reviews the level of civil and political
liberties in every country of the world annually, there is
inequality in the PRC; it rnderives from political position

rather than wealth,"®* According to a U.S, State Department

80 Ibid., p.179.

81 Byreau of Pyblic Affairs, United States Department of
State, "China," Department of State publication 7751,
Rackground Notes Series, October 1983, p.é6e.

82 gpnited States Department of State, Conntry Reports on Hu-
man Rights Practices for 1984 (Washington: U.S. Govern-—
mert Printing Office, 1985), p.731.

83 Ibid., p.743.

84 paymond D, Gastil, Freedoam in the Horli: 2olitical Rights
and Civil Libertieg 1981 [¥estport, CT: Greenwood Press,
1981), p.336.
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annual report on human rights,®5 nChkina's judiciary is nomi-
nally independent, but in practice follows party policy."8s
The report cites an Amunesty International September 1984
study entitled "China: Violations of Human Rights.™ The or-
ganiztion's main concern included:

Arrest and imprisonment of prisoners of con-
science, and the existence of legislation provid-
ing for their detention; prolonged detention with-
out trial; inadequate trial procedures;
ill-treatment of prisoners and poor conditions of
detention; and the extensive use of the death pen-
alty.8&?

The authorities prohibit open criticism of the cCP or
Chinese socialism and circumscribe the rights of peaceful
assembly and association.®® In 1980, the Freedom House gave
the PRC a "6" on the descending scale of 1 to 7 for both of

its political rights and civil literties, and descrihbed its

status of freedom as “not free."89 The Korld Human Fights

Guide gave the PRC a 32 per cent human rights rating in
1983; its overall observations of the PRC are: "Little re-

gards for human rights though the position has improved from

85 For an extensive treatment of PEC's humar rights practic-
es in 1984, see Country Reports on Human Rights Practices
for 1984, pp.731-748.

86 courntry PReports on Human Rjghts, p.736.
87 Tbid., p.745.

88 Ibid., pp.737, 738.

®9 Gastil, op. cit., p.l4.
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the even harsher conditions of the previous three dec-
ades."90

The PRC belongs to %"one of the poorer developinj coun-
tries, with a 1982 per capita GNP of US$302," but "has ex-
perienced rapid growth in recent years,"®! For example, na-
tional income rose by 9 per cent in 1983,92 put is still far
behind that of Hong Kong's.

Bypap Rights in Capitalist Hong Kong. Hong Kong is a
British colony administered by a governor appointed by tne
Queen. He is the representative of the Queen and the ulti-
mate source of authority inm Hong Kong, He also presides over
tvo councils. The Executive Council is the policy-makiny
body comprised by ex-officio members "together with other
menbers who are appointed by the Governor on the instruc-
tions of the Secretary of State,"93 This courcil "offers ad-
vice to the Governor on which he rakes directions."?4 The
legislative Council is a law-making body comprised of offi-
cial and unofficial members. "All members, except the Gover-

nor and other ex-officio members, are appointed by the

90 Charles Humana, World Human Fights Guide (New York: Pica
Press, 1984), p.120.

91 Country Reports on Human Rights, p. 7u48.

92 JIbid.

93 Hong Kong 1985, a Review of 1984 (Hong Xong: Government
Information Services, 1985), p.53.

94 Tbide, Pe52.
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Governor with the approval of the Secretary of State."9S &ll
bills passed by the Legislative Council are subject to the
approval of the governor to become ordinances.

Under such a political structure, the Hong Kong adminis-
tration is not a representative government because the chief
executive and the law makers are appointed and not answera-
ble to any electorate. Hence people in Hong Kong have lim-
ited political rights per se. As described by Miners, the
governor Las almost unlimited legal powers in this territory
but he exercises them with considerable restraint.

He can, in theory, issue binding orders to all
civil servants, disregard the views of Lis Execu-
tive Council, and force through or repeal any or-
dinances he pleases by tle use of the official ma-
jority in the Legislative Council. In practice, of
course, thesc powers are severely limited by the
Governor's need to take account of public opinicor,
to secure the co-operation of important groups
within the community, to heed the advice of ex-
perienced officials, and to take account of the
reactions of China and Hong Kong's other trading
partners.®6

In Hong Kong, English common law with some modification de-
rived from Chinese custom is in force. Abetting the civil
liberties in Hong Kong, as Miners argues:

« o« « there are certain democratic elements in the
colony which are found in <£few other developing
countries: the courts are independent of the exe-
cutive and soretimes hand down decisions which the
administration dislikes; the rule of law is ob-
served; there is no censorship of the press; there
are no political prisoners detained without trial;

95 Ibid., p.53.

96 N. J. Miners, "Government and Politics." Irn The Bnsi
Fnvironment in Hong Kong, ed: David G. Lethbridje ’
Korg: Oxford University Press, 1980), p.145.

ness
Hony
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groups and individuals are free to protest against
government decisions and to organize agitation to
have them changed.®?

Freedom House described Homng Xorg in 1980 as "partially
free" and rated it a w4"™ and a "2" for its political rights
and civil 1liberties respectively.98 The World Human Rights
Guide gave Hong Kong a 86 per cent human rights rating in
1983; its overall observations of Hong Kong are: "The alter-
native to colonial rule being absorbed into China, has 1lit-
tle popular support. Hong Kong, in practice, is governed by
twvo advisory bodies and in general they respect human
rigkts. No Universal suffrage."?9

Economically, 1in the decades after 1950, "Hong Kong was
able to maintain a growth in per capita income of about 7% a
year, giving her a tenfold increase in real income per head
in 35 years."!00 The 1982 GNP per capita, for example, was
0s$6,173.191 Comparing Hong Kong's performance with other

East Asian countries, "Hong Kong had the highest average

97 Norman Miners, The Government and Politics of Honiy Korj,
third edition (liong Kong: Oxford University Press, 1981),
p-251.

9¢ Gastil, op. cit., p-19.
99 Humana, Op. Cit.

100 George L. Hicks, "Hong Konyg on the Eve of Communist
Rule," a paper presented at the panel discussion on "The
Future of Hong Kong as a Market Economy" in the Annual
Meeting of the Western Social Science Association, April
24-27, 1985, Fort Worth, Texas, p.35.

101 Ibid., p.36.
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annual rate of growth of G.D.P., a 9.9% between 1970 and
1982.7102 pAdley also argues: "In thke absence of an elected
assembly with responsibility over fundamental matters, it is
perhaps the most benign autocracy in the world. Conplete
personal freedom, with the second-highest standard of living
in Asia, it is a city-state of superlatives.,"103

Comparison and choice. Compared with Communist China,
Hong RKong is a better place to live, as reflected in the in-
flow of immigrants from the PRC and Hong Kong residents' ap-
prehension of a communist takeover, When Lewis discussed the
reason why an official plebiscite to solve the issue of Hong
Kong was ruled out, he explained:

Por a 1large majority of the people in Honyg Kong
have, in a sense, voted alrcady: about three mil-~
lion, who were borrn in China, by migrating to Hong
Kong; and a further two and a half million more
Chinese, born in the Colony, by showing little or
no indication of any wisk to return permanently,
at least at present, to their places of family or-
igin.
e o But the conclusion that nearly all the
Chlnese now in Hong Kong have opted, £for one rea-
son or another, to live there rather than in the
People's Republic, is beyond doubt.19%4
The reason for the exodus from the mainland is, of course,
the appeal of the much higher standard of 1living in Hong

Kong. According to Hicks, '"Hong Kong enjoys a standard of

living in per capita terms and with access to consumer dura-

102 I1bid.
103 Adley, op. cit., p.39.

104 p_, K, Lewis, "The Prospects for Hong Kong," Conflict
Studies, #1142, 1982, pp.16,17.
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bles, approximately ten times higher than that of the other
major cities of China."105 Furthermore, "Many of them have
direct experience of the harsh ard drab authoritarianism of
the Chinese People's Republic: thousands of them indced eu-
tered the colony as illegal immigrants to escape that very
fate."106 According to Johnson, "between 1977 and 1980, well
into the period of China's post-Hao reforms, more thap
400,000 people from the mainland . . . entered Hong Kong to
live and work,n107

Two public opinion polls conducted before the negotia-
tions might well reflect the Hong Kong community's attitude
tovards the territory's future. According to a survey taken
by the Reform Club of Hong Kong, a pressure group, 70 per
cent of the respondents preferred to maintain the status
quo, 95 per cent preferred a continued British administra-
tion under a "trust territory" arrangement to be aqreed with
China for a minimum of 30 years, and 4 per cent preferred
Hong Kong be taken back by China and placed under Chinese
administration,!98 aAnother poll was conducted by the Hong
Kong Observers, an influential civic group. It revealed that
95 per cent of the respondents found "retention of the sta-

tus quo" acceptable. Aomng other questions asked, only 26

105 Hicks, oOp. Cite, De7.
106 yilkinson, op. cit., p.U52.
107 joknson, op. cit., p.899.

108 Lewis, op. cit., p.17.
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per cent thougtkt “"returaning Hong Rong to China®
acceptable,102 These two polls reflected that the majority
of Hong RKong residents would like to lead the way of life as
it is now and are less in favor of a return of Hong Kong to
the PRC.

buring the negotiations, the Hong Kong residents' sensi-
tive reactions to the development of the talks éaused at
least two financial crises. Those crises also reflect their
fear of a communist takeover. After Thatcher's visit to Pe-
king in September 1982, slow progress of the negotiations
together with the shadow of the PRC's threat to take unilat-
eral action against Hong Kong if an agreement could not be
reached by the end of September 1984, caused the Hong Kong
stock market and the real estate market to collapse., tae
prices of shares, and land values in 1982 fell by 50-70 per
cent from their peaks in 1981.110 In September 1983, when
the negotiations were reported to be at a stalemate, there
was an unprecedented fluctuation of Hony Kong dollar. The
exchange rate against the U.S. dollar fell relentlessiy from
US?1 = HEK®5.69 at the end of 1981 to yS®1 = HK$9.60, a re-

cord low.13! Jao, a Hong Kong economist asserts, "“In retrc-

109 Thjid.

110 Y, C. Jao, 'filong Kong's Econonic Prospects after the
Sino-British Agreement: a Preliminary Assessment," a pa-
per presented at the Annual Meeting of Westera Social
Science Association, Fort Wortk, Texas, April 24-27,
1985, p.3.

111 Ibid-' ppoB-a.
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spect, the financial crisis of Septenber 1983, caused
largely by the anxiety and aprrehension over 1997, marked a
turning point in Hong Kond's recent history."11'2 It forced
the Hong Kong government to take an unprecedented action of
replacing the floating exchange rate system with a linked
exchange rate systen, "under which the issue of banknotes
must be backed 100% by US dollars at a fixed rate of US31 =
HRK$7.8.%"113 Another indicator of public confidence is the
Hang Seng index of stock prices. On July 17, 1981, it
reached an all-time high of 1,810.2 and fell to an all-time
lovw of 676.3 on December 2, 1983, a 63 per cent decline froa
its 1981 peak.114

Thus on all counts, capitalist Hong Kong 1looks better
than communist China to the people of Hong Kong, and nost
people in the territory prefer to maintain the status quo
instead of reverting to the PRC. As Benton puts it: “That
most Hongkongees prefer to live outside the communists' ju-
risdiction clearly gives the British an advantage in their
bargaining with Beijing.,"!!S The UK tried to manipulate this
sentiment by advocating the importance of a "Eritish link."
It intended to maintain some form of British administration

after 1997 if sovereignty was not available. However, as we

112 Thid., p.bY.
113 Ibid.
114 Ibid., p.5.

115 Gregor Benton, The Hong Eong Crisis (London: DPluto,
1983), p.17.
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have noted that before the British could mobilize enough
support, their intention was overshadowed by the PRC's in-
sistence on the indivisibility of sovereignty and manipula-

tion of pationalism.

Pconomic Considerations

As a world-grade commercial and financial center, Hoag
Kong is important ecoromically to both the PRC and the UK.
For the PRC, Hongy Kong can provide it with managerial
skills, technology, and foreign exchange for its moderniza-
tion needs. In addition, it also can serve as the PRC's port
of entryv for trade with southeast Asian countries. For tkhe
UX, Hong Xong provides it with good trade opportunities with
the PRC and many vested ecomnomic interests. ®ith Hong Kong,
Britain has better access to mainland China's market; she
earns money by controlling Hong Kong's aircraft landing
rights and monetary reserves; and she also has an outlet for
British employment, Another aspect of this section is Hong
Kong's heavy material dependence on mainland China. Thouygh
Hong Kong can provide the PRC with all kinds of economic
bepefits, +the territory has to rely on the PRC for conven-
ient and cheaper provisions. We will discuss these matters

to reflect the economic factors of the negotiations.
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The Importance of Hong Kong to the PRC

The economic importance of Hong Kong to mainland China
has been well articulated by the Peking authorities. 1In De-
cember 1978, Li Qiang, the PRC's Minister of Foreign Trade,
vas reported to “whave made *'surprisingly open' remarks about
the *major role!' for Hong Kong in Peking's modernization
programme. "*116 When Sir Murray Maclehoe, former Governor of
Hong Kong, officially visited Peking in 1979, similar ex-
pression was also repeated. According to industrialist Sir
Yuet-Keung Kan, a member of that visiting group,

All tke top officials whom we met stressed to as
the value of Hongkorng to China. This value lies in
the contribution we could make to modernization
programmes in China, the importance of maintaining
involvement and confidence in Hongkong and Hony-
kong interest in China.117?

In an "internal memorandum" (a form of confidential in-
formation designed for the ruling elites) published by tae
Academy of the Social Sciences Press in March 1979, Ma Honj,
the then Vice President of of the Academy of the Social Sci-

ences and a leading econonist of the PRC, also outlined the

roles Hong Kong would play 1in Peking's modernization

116 John Shaw, "Anotker Step up the Ladder," FEER, March 176,
1979, p.36.

117 "Hongkong's Value is Understood," Asiaweek, M4ay 11,
1979, p.29.



108
drive.118 In the article, entitled "How to Make Use of Hong
Kong's Economy to Serve the Speed-Up of our Four Moderniza-
tions," Ma cited Mao Zedong's 1959 instruction on Hong Kony
as saying: "We need not worry about recovering Hong Kong at
once; we are not in a hurry; it is still useful to us at
present."119 Ma listed six ways of using Aong Kong to boost
the PRC's modernization projects. To make use of Hong Kong's
market; to make use of Hong Kong's capital; to make use of
Hong Kong's advanced technology; to make use of Hong Kong's
managerial experiences; cooperate with Hong Kong's capital-
ists; and set up export processing zones near Hong RKong.1290

Indeed, the economic ties betveen mainland China and Hong
Kong have been established for a 1long time and the existing
relationship is clearly in the hinterland's favor--Hong Kouy
can do much for mainland China. Greenfield describes Honjy
Rong as "a reservoir of technical and managerial skills and
a testing ground for its modernization programme."1!21 Mr.
James D. McGregor, Director of the Hong Kong Chamber of Coa-
perce even asserts that the PRC "does need technology" evean

if things go "the wrong vway."122 He elaborates: M"There is

118 "China's Leading Economist Ma Hongs: Making Use of Houg
Kong to Serve Four Hodernizations," The Seventies 152
{September 1982): 46-52.

119 Ihid., p-Us.
120 1bid., pp.i49-52.
121 greenfield, op. cit., p.32.

122 Morilyn Much, %"Hong Kong under a Cloud," Industry Weck,
Decemher 12, 1983, p.6i.
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nothing the Chinese wants that we cannot supply « « =« This
place is like a chicken laying golden egygs. If China wants
that to continue, it better not grab the chicken by tke
throat. "123

Miners observes a unique way by which Hong Kong can help
PRC's modernization programmes:

e « « HONg Rong may also te of economic benefit to
China by providing a very convenient centre for
trade contracts, financial negotiations and the
gathering of commercial irntelligence about Western
technology - « . The colony's great advantage is
tkat here Chinese officials, managers and engi-
neers can meet with experts who speak Chinese, and
such specialists can if necessary be recruited
here for particular assignment inside China.1!?2+4

Concerning the sphere of trade, mainland China alsc is in a
favorable position. According to a report:

#ong Kong 1is now Chira's second 1largest trading
partner, after Japan and ahlkead of tke United
States. China enjoys a surplus on its trade with
Hony Kong, enoujh to cover a substantial part of
its deficit with other <countries. In 1984, this
surplus (according to Chinese official figures)
amounted to US$2.18 billion, covering about two-
thirds of Peking's deficit with Japan and the U.S.
Hong Kong statistics put the surplus at HK317.5
billion, 125

In addition to trade surplus, Peking also earned foreign
exchange from other channels. According to an estimation,
Peking owned or controlled "96 firms in trade and industrial

promotion, 43 in banking and finance, 4% in insurance, 15 in

123 Tbid, p.68.

124 Miners, The Politics and Government of Hong Kong, p.23.

125 Louise do Bosanio, "The Door Opens Wide," FEER, February
28, 1935, p.9%6.
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manufacturing, 4 in publishing and printing, 34 in
transportation and tourisme, and 19 1in real estate and con-
struction."126 ¥iners finds another source of PRC's foreign
exchange: "the remittance from Chinese in Hong Kong to their
families who are still living in the People's Republic, and
similar gifts from overseas Chinese channelled through the
colony?'s banking system."12?7 Thus totally Hong Kong provides
"regularly about one-third of China's kard currency earn-
ings."128

Another economic advantage Hong Kong can offer to Peking
is "as a springboard for future Chinese commercial and fi-
nancial operatioms in South-Fast Asia."129 Miners explains:

Asian governments are unlikely to vwelcome activi-

ties within their frontiers of companies directly

managed by the Chinese government, but they have

long been accustomed to private companies operat-

ing out of Hong Kong on their territory. These are

seeing as being no threat to their sovereignty.!30
Hence Hong Kong also plays a very important role in PRC's
economic relations with the ASEAN countries.

So the economic conrection between mainland China and

Hong Kong is close and importanrt. Donnitkorne's statements

summarized the situation:

126 Jao, op. Cit., p.t4. Jao's data was estimated by the In-
dustry Department of +the Hong Kong Government dated at
the end of May 1984.

127 Miners, The Government gnd politics of Hong Kong, p.21.

128 jJao, Ope. Cit., p.22.

129 Miners, The Government and Politics of Hong Kong, p.24.

130 Thid.
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Strong economic links with China have, of course,
persisted throughout the post-war period . . . .
From China's point of view, the necessity of for-
eign exchange earnings from Hong Kong was recog-
nized throughout +the years of estrangement, and
also its convenience for making urgent purchases
to supply unforseen deficiencies and for indirect
trade which political circumstances made otherwvise
impossible (such as with Taiwan or at one time
with Malaysia, the Philippines and Indoresia) anéd
as a forum for market researchk and the experimen-
tal trying out of newv imports.t31

The Importance of Hong Kong to the UK

Hong Kong also is economically important to Britain in
several regards. Britain has better trade access to the PRC
through Hong Kong, and she still has many vested economnic
interests in Hong Kony, such as control over aircraft land-
ing rights and monetary reserves, and job opportunities for
British nationals. As Hollingworth points out, Hong Konyg
"is the main gateway into China and the only efficient base
for trade with China."t32 Having settled in Hong Kong for
about one and a half century, the British have all the ad-
vantages in economic ternms, According to a weekly reported

in September 1982:

131 pAudrey Donnithorne, YAssimilation or Separate Identity?
Observations on the Future of Hong Kong's Relations with
China," in Eong Kong, Dilemmas and Growthk, eds: Chi-
Reung Leung, J. W. Kushman, and Gungwa Wang (Canherca:
The Australian National University, 1980), p.620.

132 Clare Hollingworth, "Hongkong: a Second Nacau?" EZE
February 5, 1982, p.36.

(14
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In May, Lord Belstead, Minister of State at the
Foreign Office, especially mentioned Hong Kong as
a base wherefrom British firms could bid to offer
expertise for oil exploration off China's poten-
tial-rich east and southern coasts. Hongkong's
Lord Kadoorie further envisages his hometown as
the launching pad for a multiple range of joint
ventures between China and Hongkong.133
on the prospect of PRC's drive for modernization, Benton ob-
serves:
« « » and nov that China under Deng Xiaoping wants
large amounts of foreign goods, capital and exper-
tise to boost its modernization drive, ®hitehall
hopes that Hongkong's banking, insurance, shipping
and legal services will help Britain in the compe-
tition for contracts. 134
An immediate example was the conclusion of a joint-venture
nuclear plant project between Guangdonqg Electric Company and
China Light and Power of Hong Kong in January 1985.13S Thus
as lLewis has asserted: A Hong Kong administration, based on
the same laws, procedures and structure as exist today,
vould also meet Britain's historic and continuing need for a
place out of which to do business with China and the re-
gion."136
Hong Konqg's Kai Tai airport has been used like a domestic

3ritish airport and gives "British Airways a very profitable

monopoly over direct flighkts booked between Britain and Hong

133 nThe Spectre of *97," Asiaweek, September 24, 1982,
p. 24.

134 Benton, op. cit., p.10.

135 Renmin Ribao ( People's Daily ), January 19, 1985, p.l.

136 Lewis, ope. cit., p.22.
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Konge « « o 137 In addition, Hong Kong's aircraft landiny
rights have been represented and practised by Britain. "It
serves Britain's interest +to reserve them for its own air-
ways or to exchange them £or similar concessions in other
countries."138 sStill, since there was only one airline (Ca-
thay Pacific, British controlled) registered in Bong
Kong,139 Britain rteceived free aircraft landing rights in
other countries.

Another British interest has been the control of Hong
Kong's monetary reserves. Lawrie asserts, ". . « until 1972
when London did exercise the right to order Hong Kong to
keep its foreign exchange reserves in sterling, these formed
as much as 35 per cent of the Bank of EZngland's total as-
sets,"140 According to Jao, Hong Kong Financial Secretary
Sir John Bremidge hinted in an interview with the Fortupe in
October 1983 that the size of its exchange fund "would rnot
be less than USS$4.3 billion.%"141 A neyspaper reported that

Hong Kong has about HK$15.6 billion foreign exchanje re-

137 Miners, "Can the Colony of Hong Kong Survive 19972",
p.113.

138 §, C. Y. Ho, The Fiscal System of Hong Kong [London:
Croon Helm, 1379), p.13.

139 Sjir Y. K. Pao, s shipping magnate, established a new
Hong Kong-based airline ’Dragon Air) in July 1985. Drag-
on Air will provide chartered flights between Hong Xoug
and mainland China. See Benmin Ribao (Overseas Edition),
October 28, 1985, p.5.

140 Lawrie, op. cit., p.292.

141 Jao, op. cit., p.23.
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serves and that the Hong Kong government could have earned
HE31 to 3 billion annually by depositing the reserves in the
bank and purchasing U.S. dollars.l%2

In addition, "by employing thousands of British profes-
sionals and administrators, Hongkong provides more-than-mar-
ginal relief for Britain®s chronic unemployment malaise."143
According to a report, ©n0f the territory's 171,900 govern-
ment employees, only 3,067 were recruited abroad, overwhelm-
ingly from Britain; of these, about 2,300 are on contractse.
Yet four out of five top-level or decision—mraking posts cur-
rently are held by expatriates.tmies

Since Britain had already realized that she must leave
Hong Kong, an orderly and also profitable withdrawal would
best serve her interest., Like Greenfield observes:

It could therefore be suggested that Hong Kong
night still offer sufficient inducement for the
British to maintain a strong economic and commer-
cial foothold there whilst actually relinquishing
economic and admiristrative control, ltecause this

is in effect what has been increasingly the
case.145

142 "Top Secret--Foreign FExchange Reserves," Chinese Daily
News !(California), June 29, 1985, p.9.

183 uThe Spectre of '97."
144 "IJopne Rule," Asiaweek, November 23, 1984, p.25

145 Greenfield, "The Hong Kong Solution: 1997 (?)", p.30.
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Hong Xong's Material Dependence on the PRC

Hong Kong is small and has virtually no natural resourc-
es. Accordingly, it must rely on foreign support and in-
tercourse for survival., According to an official source:

The principal economic rrobtlems have been the
shortage of suitable lard and of water supplies
for the expanding industries and the search for
markets for the growing range of export products.
Because of limited natural resources Hong Kong de-
pends on 1igports for wvirtually all its reguire-
ments and relies on exports to generate the for-
eign exchange earnings to pay for them.146

The source added:

With only 9 per cent of the land area suitable for
crop farming, local farmers produce 38 per cent of
the fresh vegetables required by the territory, 55
per cent of the live poultry, 21 per cent of the
live pigs and 15 per cent of the freshwater
fish, 147

In other words, Hong Kong has to rely on others for much of
what is needed for daily life. Since Hong Konyg borders main-
land China, it can get at least cheaper necessities to keep
it running. Especially, as an export oriented place, a lower
cost of production is essential tc world mrarket competition.

mhus she "needs Chinese food, Chinese ravw materials, even

146 "Hong Kong," No 80/84 classification 7 ’b). London: Ref-
erence Services, Central Office of Information, Octoher
1984, p.10.

147 Ibid., p.11.
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Chinese water in order to survive."t4¢®
Hong Kong is thus economically dependent on the mainland
China. Wilson has expressed the situation in these terus:
If Chinese hostility vere expressed . . . Sealing
of the Hong Kong-China border would force the Col-
ony into an airlift of <£ood supplies and reliance
on expensive alternative supplies . . . The Chi-
nese, by strictly enforcing their claimed territo-
rial waters, would prevent the Hong Kong fishing
fleet from putting to sea and thus deprive the
Colony of another important source of food.149
Accordingly, Hong Kong is very exposed to threats from com-
munist China. For example, during the course of the 1967
disturbances, "China ceased food shipments to Hong Kong for
a four-day period between June 29 and July 2, causing a food
shortage and a rapid rise in food price.m150 HMeanwhile,
"During periods of dronght water is ({sic} rationed to four
hours once in four days" and "puring such a drought in 1967,
Peking refused to sell Hong Kong additional water thereby
exacerbating an already tense situation.™!s! Thus "with its
hinterland in China, the fortunes of the colony have tradi-

tionally been governed by mainland politico-economic

events,."152 This cruel reality significantly veakened Brit-

t48 Jon Woronoff, Hong Kong: Capitalist Paradise fHonj Konj:
Heinemann Asia, 1980), p.233.

149 Djck Wilson, "The Future of Hong Kong," ®orld Today 20
(September 1964) = 399.

150 gilliam Heaton, "Maoist Revolutionary Strategy and Mod-
ern Colonialism: the Cultural Revolution in Hong Kong,"
Asian Survey t0 (September 1970): 851.

152 pPatrick Yeung, "Trade Ties between Hong Kong and Xain-
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ain's negotiating stance with the PRC.

Diplomatic Consideratious

Since 1949, the PRC has taker a hands-off policy toward
Hong Kong because the status guo of the territory served its
own interests., As the negotiations began, it seriously
sought to resolve differences with the UK. As Overhalt says:
®a Sino-British confrontation could wreck Hong Kong's eco-
nosic usefulness to China, frighten Taiwvan, and cause uneas-
iness toward China elsewhere in the world."!53 Hence gener-
ally it negotiated with Britain on friendly teras. He will
discuss why the PRC can benefit from maintaining good work-
ing relation in its diplomacy with the UK. For Britain, sae
had decided to give Hong Kong up long ago. She will have
nothing to gain by offending the PRC. In addition, if sae

chooses to confront the PRC no ally will support her.

The PRC

Many scholars believe that it would not be difficult for
the PFC to regain control of Hong Kong if it so wishes. For

example, Miners says:

land China," Asian Survey 10 (September 1970): 820.

153 william Overhalt, "Hong Kong and the Crisis of Sover-
eignty," Asian Survey 24 (April 1984): 476.
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The People's Republic of China has the military
power to overrun flong Kong in a few days. Alter-
rately it could use its supporters in Hong Kong to
instigate a sustained campaign of urban terrorism
which would eventually undermine the British gov-
ernment's determiration to maintain its authority
in the colony. Possiktly even such a resort to vio-
lence would be unnecessary. If China instituted a
total blockade of the colony, it would probably
not be too difficult to replace the £food ard raw
naterials imported from the People's Republic from
other sources (though water rationing would be
needed), but business confidence would suffer a
fatal blow « « . «

Moreover China has strong motives for interven-
tion, There is both the nationalist urge to wipe
out the humiliations imposed upon China by the un-
equal treaties of the nineteenth century, and also
the ideological drive of Cormunism which should
direct the followers of Mao Zedong to extend the
revolutior to this citadel of capitalism that lies
within their grasp.15+

Lavwrie says that Hong Kong and Macao "could have been over-
run in hours rather than days at ary time and with rno more
risks thar some hard words in the +Western media. Moreover
even this limited military action could have been avoided
had Peking relied on diplomatic demarches instead."t55
As a matter of fact, notking like an arbitrary takeover
is likely to take place. According to Cohen and Chiu,
vyet from 1949 to 1967, although it occasionally
reiterated that "Hong Kong is Chinese territory"
and asserted special interest 1in the welfare of

residents of the City of Xowloon, it did not offer
any serious challenge to Britain's present posses-

sion of the territory. And while the furor over
the strikes and violence that paralyzed Hong Kong
in the spring of 1967, and over the border inci-

dents that followed in the summer, led Peking to
reemnnphasize China's previous claim to Hong Kong,

154 Miners, The Government and Politics of Hong Xong. Pp.18.

155 Lawrie, ope. cit., p.285.
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it produced ro evidence of Peking's intention to
vindicate that claim in the near future.156

Lewis firmly asserts:

{a) Even at the worst times of the 1966-67 troubles

in Hong Kong, China still sent in the food sup-

plies and other provisions needed to keep the ter-

ritory going; and !b)The Cultural Revolution did

end-~its excesses and excitements being curbed and

steadily diminishing from 1968 onvards. 357
The PRC's decision to refrain from treating Hong Kong arbi-
trarily wvas that it would not be profitable to the PRC. As
we have said a stable and prosperous Hong Kong 1is a source
of jts foreign exchange earnings and many other econoaic
benefits. puring the negotiations, the PRC's general atti-
tude has been that of accommodation. This demonstrates that
it has the desire to seek an agreement with the UK. Of
course, the PRC's approach toward the UK also has some spe-
cial purposes. We will look at its special relations with
some 0of the other countries and areas of the Asian regious
as well as the world at large.

Ssince 1978, the PRC has launched ambitious modernization
campaigns to upgrade its overall strength, In order to win
support from the USA, the PRC must take the American senti-
ment into consideration while making its Hong Kong policy:

To obtain advanced technology and capital goods
from America . . . mBight be jeopardized or at the
very least delayed if public opinion in the U.S.A.

vwere to be affronted by a coamunist takeover of
Hong Kong against the wishes of its inhabi-

156 Cohen and Chiu, op. cit., p.375.

157 Lewis, op. cit., p.Se.
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tants.15S6
Similar considerations involve a good relations with the Eu-
ropear Coamunity, especially with Britain. According to
Benton, the PRC's decision-makers "do not want to antagonize
Britain and through it the EEC, which they see as a crucial
source of high technology and as a political ally in thkeir
manoeuvring between the superpowers,"15°
Miners says Hong Kong also affords further diplomatic
benefits to the PRC:
It provides a neutral bridge for political con-
tacts with the outside world, especially with the
Chinese communities of South-East Asia. It serves
as an excellent 1listening-post where China can
gather political and commercial intelligence. 160
In addition, Hong Kong is an important "juaping-off point
for future Chinese financial and coamercial operations iu
Southeast Asian countries."!6! Thus if the PRC insisted on a
politically unreasonable or unacceptable position, it would
largely limit Hong Kong's outside contacts and lose foreign
connections important to the PRC.
Another important diplomatic aspect of the negotiations

concerns the PRC's image among <the ASEAN countries. "“ASFAN

had been China's very important source of trage surplus,

158 Miners, The Government and Politics of EHong Kcenye.
Pp.29-30.

159 Renton, op. cit., p.712.

160 Miners, The Government and Politics of Hong Kong, p.30.

e e i e o o s ) s

161 David Bonavia, "The Unanswered Questions," FZER, Decem-
ber 10, 1976, p.22.
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next to Hong Kong and Macau.*162 The PRC recognizes the in-
portance of Southeast Asia. A PRC scholar has said that Pe-
king seeks to "strengthen its relations of friendship with
all the ASEAN countries ard develop nutual econonic
ties."163 However, there are doubts and suspicions about the
PRC's sincerity. Before the ASEAN came to exist in 1967,
there were blocdy confrontations and serious border disputes
among Southeast Asian countries. For eighteen years the or-
ganization has held intact despite these differences. "“Fear
of China," one scholar notes, is "the main bond which hLolds
ASEAN together."164

So far the PRC “has never ended 1its moral support for
south-east Asia's communist guerrillas™; it "continues to
provide a home for the region's exiled communist leaders and
rest and recreation facilities for Burmese, Thai and Malay-
sian guerrillas.n165 This is the reasor why the ASEAN coun-
tries are wary of Communist China. Rayner describes the
situation in these terms:

As China's equal partaner in trade, investment and
in working for regional and world peace, ASEAN has

a major role to play. But the Southeast Asians
only want ¢that partrnership if it 1is a free

162 John Wong, The Political Economy of China's Changing Re-
lations with Southeast Asia {london: Macmillan, 1984),
pe13.

163 pei' Op. Cit., p.18.

164 Leonard Rayner, “ASEAN and Hong Kony," The kound Table
292 (Cctober 1984): 385.

16S "Tndonesia and China: ¥%e Must Meet Again, Some Tinmec,"
The Economist, May 5, 1985, pp.i43, 4u.
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association, on botk sides. It is Lard to see how
that 1is possible until Beijing has allayed the
suspicions arising from the past. Comnunism is the
common enemy of the ASEAN countries, not only be-
cause it supports subversion but because they be-
lieve that their traditional way of 1life is infi-
nitely better than that, for example, in China.166

Thus the Sino-British negotiations will certainly affect the
ASEAN countries' attitudes toward the PRC. Rayner elatbo-
rates:
There can he 1little doubt that an agreemecnt over
Hong Kong which enabled it to continue business as
before would do a lot to demonstrate to ASEAN that
China can be a good neighkbour. On the other hand
an unconpromising insistence on historical rights
regardless of consequences might produce the sort
of reaction overheard in Malaysia recently: 'Conx-
ing to think of it, Malacca was once a tributary
state of China, maybe it's next on the list for
reunification.' Such amn evenrtuality is hardly
likely but the PR China has yet to demonstrate the

quality Pobert Burns advocated of 'seeing our-
selves as others see us.'167

Hence "Beijing has the most to gain from demonstrating to
the southeast Asians . . . the depths of its pragmatism and
degree of stability.n168

Another important message the PRC intends to convey
through the negotiations is 1its reconciliatory gesture to
the Nationalist China on Taiwan. From 1949 on there has been
confrontation between Peking and Taipei across the Taiwan
Straits. Except for some small scale military «clashes iu

the 1950s, the nature of the encounters have been more po-

166 Rayner, op. cit., p.389.
167 Tpid., p.388.

168 Ibid., p.390.
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litical tharn military. Rhen Peking yradually inmproved its
relations with Washington in the 1970s, it began to launch a
series of peace offenses against Taipei in an attempt to
unite the island with the mairland, Important reconciliato-
ry moves from Peking include: a negotiation proposal made on
February 28, 1973:169 the relcase of the "Message to Compa-
triots in Taiwan" on January 1, 1979;170 Yeh Jianying's
nine-point proposal expounded on September 30, 1981;171 the

release of "Liao Chengzhit's Letter to Chianyg Ching-kuo" on

169 The proposal was raised by Fu Tso-yi, a former National-
ist general who had defected to the Communists in 1949.
It called for an open or secret talk between Peking arnd
Taipei. See "China," Yacts on File, 1973, p.195.

170 The message annourced a cease of bombardment of Quenoy
and other off-shore islands as of January 1, 1979. It
also called for holding discussions with the Taiwan au-
ttorities to end the military confrontation and estab-
lisking transport and postal services and carrying out
trade and other interchange between Taiwan and mainland
China. See "Message to Compatriots in Taiwan," Beijing
Review, January 5, 1979, pp.16-17.

171 Yeh Jianying, Chairman of the Standing Committee of the
National People's Congress, in an interview with the
NCNA correspondent elaborated Peking's policies for Tai-
pei. The proposals included: 1. Hold talks between the
two parties; 2. Start exchange of mails, trade, air and
shipping services, and academic, cultural, and sports
exchanges; 3. Promise high degree of autonomy to Taiwan;
4., Guararntee Taiwan's current socio-economnic systen to
be remained unchanged; 5. Offer government positions to
Taiwan's leadership; 6. Subsidize Taiwan's finance if
necessary; 7. Guarantee free en*ry and exit to those
from Taiwan to the mainland; 8. Promise protection to
inAustrialists and businessmen from Taiwan to run busi-
ness in the mainland; and 9. Welcome proposals and sug-
gestions from Taiwan. For details see "Chairman Ye¢h Jia-
nying's Elaborations on Policy Concermnirg Return of
Taiwan to Mainland and Peaceful Reunification,"™ Beijini
Review, October 5, 1981, pp.10-11.
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July 24, 1982;172 and the publicity of Deng VYingchao's
speech on June 4, 1982.173 Despite Peking's constant peace
overtures, Taipei has remained wary and has reacted with
strong opposition. It has denounced such offers and called
them *"united front trickery."!74 Hence though Peking has
been so eager to see the reunion of Taiwan with the "mother-
land of China," still no progress has been made.

Peking's adjustment of its negotiating attitude suggested
that the change was designed to pacify the people of Hong
Kong, and ultimately, the people of Taiwan. ¥We can recall
that at the early stage of the negotiations, Peking demon-
strated a "determined demand® for sovereignty over Hony

Rong. London also asserted its legal presence in the terri-

172 Liao, son of Liao Zhongkai, one of the major founders of
the Nationalist Party. He was a member of the Ceantral
Comnittee of CCP, and Vice-Chairman of Starding Commit-
tee of the National People's Congress. Chiang, sorn of
Chiang Kai-shek, and President of the Republic of China
on Taiwan. In the letter Liao reviewed his long rela-
tionship with Chiang and proposed a peace talks bhetvweesa
the Communist and the Nationalist. See "Liao Chengzhi's
Letter to Chiang Ching-kuo," BReijing Review, August 2,
1982, p.5S.

173 Deng Yingchao, widow of Zbou Enlai, Executive ChairwonaL
of the Presidum of the First Session of the Sixth Chi-
nese People's Political Consultative Conference (CPPCC).
She asserted@ that the PRC respect history and reality
and promised to allow Taiwan to practice a system dif-
ferent from that of the mainland. See "First Session of
the 6th CPPCC Opens," Beiijing Review, June 13, 1983,
PpP.6-7.

174 Y, S. Sun, "Premier Sun Yun-suan's Declaration on Chi-
nese Communists' United Front Activities," Free China
Weekly, January %4, 1979, p.2. Taipei has followed the
same pattern of reactior to Peking's proposals since
then.
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tory. As the talks remained deadlocked over the issue of
sovereignty months after Thatcher's visit to Peking in Sep-
tember 1982, anxiety and uncertainty prevailed in Hong Kong.
As a result, *capital drained away from the territory and
emigration gqueues at local consulates lengthened."1?S5 Simi-
larly, in September 1983, when the fourth round of the talks
ended with no statement, *"anxiety turned into panic."!76 The
result was a crisis of vwrampant inflation'" and '"ecomnonmic
collapse."1?77 In order to ease the uneasiness of the people
of Hong Kong, Peking promised to make Hong Kong a speciail
administrative region with a high degree of autonomy for
fifty years after 1997; it also made concession to Britain's
push "for a legally birding agreement containing as much de-
tails about post-1997 Hong Kong as possible.”178 peking's
efforts to soothe the people of Hong Kong irndicated that it
has realized that an arbitrary attitude can not successfully
fulfil the policy of reunification. Thus as T. 1. Tsim, an
administrator of the Chinese University of Hong Kony, has
ohserved: "To allay the doubts of a Hong Kong public wary of
Chinese pronouncements and guarantees, Peking's tactic is to

point out that China will be using Hong Kong as an example

17S WTyo Years of Storm & Stress," p.30.
176 1hiqd.

177 see "priding the Roller Coaster," Asiaweek, Octobher 7,
1983, pp. 25-35; and "No News is Bad News."™ FEER, Octo-
ber 6, 1983, pp. 18-20.

178 nTypo Years of Storm & Stress," p.30.
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to Taiwan, demonstrating to the Taiwanese that they have
nothing to fear from a Communist takeover.m179

Johnson has bluntly asserted that for the PRC, Taiwan "is
the ultimate target of the Hong Kong campaign."180 Since Pe-
king has been unable to convince Taipei with its calls for a
"peaceful reunification,” it might want to do its best on
the Hong Kong matter. The PRC's intention of applying the
"Hong Kong model" to implement its policy toward Taiwan has
been clearly stated by its leaders on several occasions.1861
Peking fyrther stressed its policy for Taipei in the Hong
Kong talks, According to Ji Pengfei, the PRC's State Coun-
cillor, "Kuonintang personnel and organizations from Taiwan
stationed in Hongkong will enjoy full rights when China re-
sunes the exercise of sovereignty of the region in 1997,
"Relations between Hongkong and Taiwan, including sea aad
air transportation, economic and cultural ties, and person-

nel exchanges, will not be affected,"1®2 he added. Thus it

179 7, L. Tsim, "1997: Peking's Strategy for Hong Kong,"
Worldl Today (January 1984): 4d4.

180 Johnson, op. cit., p.891.

181 For example, Deng Xiaoping, PEC's most povwerful figure,
said that Yexperience gained in resolving the Hong Konjg
issue could be applied to Taiwan." See "HK Experierce
Suits Taiwan," Beijing EReview, January 7, 1985, p.10. Li
Xiannian, ©PRC's President also said: "Taiwan will be
granted even more autonomy than Pongkong if the 1island
follows Hongkong's example and returns to the mother-
land." See "Top Leaders Vow Taiwan Flexibility,"™ Beii-
ing Review, March 25, 1935, p.7.

182 wpjghts of KT in Hongkong Ensured,"™ Beijing Review,
April 30, 1984, p.7.
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is clear that the PRC has attempted to do its best, to make
meaningful concessions in the Sino-British talks in order to
set an example for solving its unification problem with Tai-
pei.183

Now it is clear that the PRC did take a more flexible po-
sition while negotiating with Britain in order to win tae
confidence of the world community, especially Nationalist
China, the ASEAN countries, the UX, and the 0OSA. By so do-
ing it may lure the Chinese people on Taiwan to the bargain-
ing table, improve relations with the ASEAN countries, and
win support of the UK and the U0SA to achieve its foreign

policy goals.

The UK

As indicated earlier, Britain has little national pres-
tige at stake in the negotiations with the PRC concerning
the issue of Hong Kong. Two declassified British documents
further support the assertion that Britain has prepared to
give Hong Kong up. A top-secret study bty Britain's Comwmon-

wealth Relations 0ffice {CRO) revealed that irn 1949 Britain

183 On the solution of the Hong Kong issue, +the Beijing Re~
view also comments: "To our brothers and sisters across
the Taiwan Straits, we say: If such a complex issue like
Hongkong can be settled through peaceful negotiations
with the British, why can't we Chinese sit down and
talks and put an end to the separation before the year
2000? Do not hesitate, lest ve lose a golden opportuni-
ty!" See "The Hongkong Solution," Beijinyg Review, Octo-
ber 8, 1984, p.4.
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considered that an eveantual Chinese "recoveryY not only of
leased territories but also of ceded areas of the colony

« « « Mmust be accepted.ni®4 According to an JAsiaweek re-

port:

n"The lease of the New Territories expires in
1997," says the recently declassified CRO paper.
"It does not seem likely that any Chinese govern-
ment will be prepared to renevw the lease. Without
these territories, Hongkong would be untenable and
it is therefore probable that before 1997, United
Kingdom government of the day will have to consid-
er status of Hongkong."18S

Another document 1is the "Cabinet Paper of 1954:2." It
reveals that on economic ground, Britain decided to abandon
her defense to Hong Kong in 1954. According to The Times of
London:

In April 1954, Sir ©¥inston Churchill's Cabinet
made the ultra-secret decision to abandon defence
of the colony, a decision so sensitive that even
the Governor of Hong Kong was not to bhe told. Hong
Kong troops strength was to be rurn dowr to the
level needed only for "internal security.'ies

Thus as the British presence in the world shrunk, it was
evident that Britain would leave Hong Kong sooner or later.
She would return to where she helonged--Europe and comrmit

herself to the defepse there. The 1984 Defense White Paver

confirmed this tendency:

18s uvhongkong vs. the Future," Asiaweck, September 26, 1930,
p.11.

185 Tbhid.

186 "Hong Xong Defence kRun Down," The 7Times, dJaauary 3,
1985.



It has been the policy of successive British gov-
ernments that British security depends entirely orn
NATO, and the 1984 White Paper underlined this,
saying that 'some 95% of our total defence budget
is devoted directly or indirectly to Alliance
tasks.'187
It is generally understood that Britain's presence in
China has been basically motivated by busiress irnterests. In
order to trade with Chkina, Britair fought against Imperial
China. To protect her econcmic interests in China, she was
the first Western country to recognize the PRC. As Barker
asserts, "For the British, 1long-standing business interests
in China were important and they had good reasor to want to
keep the door open for trade, whatever the regime.%188
Since Britain has been withérawing its influerce through-
out the world, she could not ke expected to becone nilitari-
ly involved against the PRC over a colony 11,000 miles away
from home.189 Some people might want to argue that America
would support her if Britain were tc become ergaged inr cou-

flict with the PRC over the matter of Hong Kong. This argu-

ment is implausible. As Wilkinson observes:

187 peter Johmnson, Neutrality : a Policy for Britair {New
York: St. Martin's, 1985), p.51.

188 Eljisabeth Barker, The Britishk petween the Superp
1945-50 (Toronto: University of Toronto Press,
p-169.

Q
1

Wers,
983) ,

189 pAccording to a report, Hong Konyg is one mile from tne
mainland of China and 11.060 miles by sea £rom Englangd,
6,000 miles by air. See "Red China Eyes Honyg Kong: Oue
Offshore Island British Will Kot Give Up," US. JNeus &
World Report, March 11, 1955, p.42.
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Nor could the British rely on United States sup-
port in any such confrontation. The American have
been concentrating considerable effort on improv-
ing relations with China. It is true, but often
forgotten, that the US gains considerably from
Hong Kong's open window into China, and that, on
occasions, it has found great value in the harbtour
facilities in Hong Kong, for example in the Korean
and Vietnam wars. Even so, their current desire to
encourage China to act as a counterweight against
Soviet expansionism in Asia would undoubtedly ov-
erride any residual sympathy for Britain's feel-
ings over Hong Kong.19°

According to an American official report, as of November
1984:
The United States remains Hong Kong's largest
trading partner and the largest foreign investor
in manufacturing industries. Total U.S. invest-
ments in Hong Kong, ranging from financial servi-
ces to manufacturing industries, are estimated to

be US%4 to 5 billion. There are more than 650
U.S. firms established in Hong Kong at present.191

Hong Fong's trade with the United States totalled HK385.7
billion in 1984, The bilateral trade balance for the saae
year amounted to HX$37.1 billion in favor of Eong Kong.1!92
Burton Levin, U.S. Consul General at Hong Rong, said the
UeS. is "the leading foreign economic actor on the Hong Kong

stage."193

190 gilkinson, op. cit., pp.d#u3-444,

191 "Economic Trends Eeport on Hony Konjy,"™ AIRGRAM No.A-50,
American Consul Hong Kong, November 30, 1984, pp.3-4.

192 Hicks, op. cit., p.43.

193 Burton Levin, "World Affairs Council Speech 10/30/84,"
Released by United States Department of State, p.2.
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In June 1984, at a Hong Rong Trade Development Couancil
luncheon speech in New York, levin "publicly pledged support
on the vital question of the territory's participation in
international trade bodies after China resumes sovereignty
in 1997.m"194 George Shultz, U.S. Secretary of State, argued
during his visit to Hong Kong in July 1984: "We have a deep
interest in preserving Hong Kong's stability and prosperity
and strongly support efforts to reach a settlement which
achieves that goal and which accords with the interests of
all involved."195 Thus the US may want to help the UK ard
the PRC to solve the issue of Hong Kong peacefully in order
to maintain its interests in Fong Kong. However, given its
past bitter experiences in Indochina and its current efforts
to ally with the PEKC, any American ailitary involvement in
support of Britain at the expenses of the PRC in any Houg
Kong matter is very remote.

Now the best alternative for Britain seems to be to work
cooperatively and even accomrmodatingly with the PRC in order
to preserve her best interests in China. Again, the motiva-
tion is also an econonic one, When Thatcher visited Peking
in September 1982 she was reported as saying that "3ritish

industry had become much more competitive in the last year

1984 wyatching Game," Asiaweek, June 22. 1984, p.28.

195 Levin, op. cit., p.b.
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or two and that it now stands ready to help China's ambi-
tious modernization programme."196 When asked about the ia-
portance and the possible outcome of his talks with Mrs.
Thatcher, PRC premier Zhao commented that "Thatcher's visit
vill be a catalyst for the improvement of sino-British rela-
tions and the furtherance of bilateral econonic and techno-
logical cooperation."1!?? §e also find that in his "Report on
the Work of the Government™ delivered on May 15, 1984, Zhao
promised: "pue regards will le given to the economic inter-
ests of Britain and other countries in Hong Kong."1%8 No
wonder in December 1984, when Mrs. Thatcher returned to Pe-
king to sign the formal Sino-British accord, she was able to
arrange a British trade mission to visit Peking in March
1985. This mission concluded two-way trade contracts worth

several billions of pounds sterling.!99

196 uBritish Prime Minister Visits China," Beijing Review,
October 4, 1982, p.10.

197 "7 Rare Dialogue," Asjaweek, October 8, 1982, p.29.

198 Zhao Ziyang, "Report on the Work of the Government (De-
livered at the Second Session of the Sixth National Peo-
ple's Congress on May 15, 1984)," Beijing Review, June
11, 1984, Supplement, p.xvi.

199 James Bartholomew, "Hong Kong Trade-Off," FEER, April 4,
1985, p.53, 54.
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Though the PRC would not recognize any Hong Kong repre-
sentation in the negotiations, the Hong Kong community did
play a very important role in shaping the course of the
talks., Through the efforts of the Unofficial Members of the
of the Executive Council and the Legislative Council (Umel-
co), the case of Hong Kong was presented to London and Pe-
kipg, They reflected the common concerns of the people of
Hong Kong and exercised much influence on the goveranments of

the QRC and the UK.

The Issue of Hong Kong Representation

During the whole process of <the Sino-Pritish talks, the
PRC had insisted that negotiations concern only Peking and
London. It strongly orposed any involvement of the people of
Hong RKong in the negotiations, It asserted that the majority
of the Hong Kong residents were Chinese citizens, and in
line with 1its claia of sovereignty over Hong Kong the PRC
considered that it "alone" had the responsibility to.repre—
sent the people of Hong Kong. Its position was reflected in

several official or semi-official statementse.
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In response of Mrs. Thatcher's assertion that the Britain

had a moral responsibility and duty to the people of Hong
Kong, a NCNA commentator wrote:

#e maintain that Xianggang is an 1issue involving
the state sovereignty and national interests of
the 1,000 million Chinese people including the
Chinese residents in Xianggang. The Government of
the People's Republic of China alone is in a posi-
tion to state that, as the government of a sover-
eign country, it has a responsibility and duty to
the Chinese residents in Xianggang.=200

A Chinese scholar also explained the PRC's position. He

elaborated:

« « « the overwhelming majority of the inhabitants
in the Xiangyang area are Chinese, and only the
Chinese Government can genuinely represent then,
while the British Government has no right to rep-
resent then. In fact, the purpose of the Chinese
Government in holding talks with the British Gov-
ernment on the recovery of Xianggang is exactly to
free them from their long-term subjugatiomn to for-
eign colonial rule. To help them realize this
dearest wish of theirs is to represent their high-
est interest . < <« .

The relation between the British Government and
the Chinese resideats in Yiangganyg is that between
colonial ruler and the ruled. Therefore, 1in the
present negotiations, the British Government is
not qualified to represent the latter. 201

Accordingly, the PRC would neither recognize nor allow
any Hong Kong representatior in the negotiations. On July
7

, 1983, when Governor Youde said he would represent the

people of Hong Kong at the talks,292 the PRC was quick to

200 "China's Solemn Stand on Xianggang (Homgkong)," p.10.
201 Jin, ope. cite., pp.18,19.

202 "The Talks: a Promising Start," Asiaweek, July 22, 1983,
peRa
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take exception. A spokesman of the foreign aministry
declared:

The Sino-British talks on the Xianggang issue are
bilateral, between the Governmernt of China and the
Government of Britain. Mr. Youde will take part
in the talks as a member of thke British Government
Delegation. Therefore, he can only represent the
British Government in the talks.?203
In addition, the PRC "dernied a visa to Hongkong government
information chief Peter Tsao so that he could not attend the
talks . . . ."204 This action was to demonstrate PRC's derni-
al of Hony Kong representation in the negotiations.

Thus the PRC's strong opposition to any Hong Kong partic-
ipation in the talks was the result of its insistence on the
claim of sovereignty over Hong Kong and 1its self-asserted
representation of the people of Hong Kong regardless of the
actual willingness of the Hong Korg residentse.

Despite the PRC's opposition to Hong Kong's participation
in the negotiations, +the people of Hong Kong also expressed
their concerns about their future through several channels.
Groups such as the Hongkong Observers and the Reform Club
demonstrated their concerns akout the future of Hong Kong Ly

sponsoring a series of activities to raise Honj Kong resi-

dents' political consciousness.295 For example, both organi-

203 "Sjino-PBritish Talks on Xiarggang," Beiiing Review, July
25, 1983, p.8.

204 "The Talks: a Promising Start," p.8.

205 Accoriling to Joseph Y. S. Cheng, groups such as the Honj
Kong Belongers' Association, Meeting Point, the Hong
Kong Observers, the Hlong «Kong Prospect Institute, the
Reforn Club of Bong Kong, the Catholic Church, the Hony
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zations conducted several opirion surveys to evaluate the
community?s general attitudes toward the future of the ter-
ritory. The Bongkong Observers also published a series of
books about the politics of Hong Kong.296 In the wake of the
British announcement of sovereignty concession to the PRC,
the same group also released a document outlining what rela-
tionship Hong Kong should have with Peking after June 30,
1997 so as to pave the road to confidence.29? All of their
actions helped make the voices of Hong Kong heard. However,
the mainstream of the Hongy Kong element in the Sino-British
negotiations was generally Lelieved to be the Unofficial
Members of the Executive Council and the Legislative Coun-

cil.

Kong Christian Council, Trade Unions: the Hong Konj
Christian Industrial Committee, Student Unions, the Pro-
Guomindang Anti-Communist Refugees, and the Revolution-
ary Marxists' League all made their voices about the fu-
ture of Hong Kong heard during the negotiations. See
Joseph Y. S. Cheng, ed., Hong Konj: in Search of a Fu-
ture (Wew York: Oxford University ?2Press, 1984),
pp. 110-178.

206 For exanple, a Chinese book entitled Observing Honuy
Kong, a collection about politics and government of Hong
Kong, including the future of Hong Kong, was published
in December 1982 by the Pai Shing Fortnightly.

207 “The PRoad to Confidence," South China Mornjing DPost
(scMpP, hereafter), May 19, 1984,
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Petition to London

Since all the Umelco are hand-picked by the governor,
they do not have a popular mandate., However, thay did play
the most important role in presenting the case of Hong Konyg
to the British and the Chinese authorities. The Executive
Council (Exco), for example, had an "apparently dgrowing role
e « « in the Sino-British parley."208 According to a report
in the Hong Kong Economic Journal Monthly, since September
1983 "Excon's function has evolved from merely giving advices
to helping shape Britain's negotiating tactics."299 Governor
Youde briefed Fxco's members reqularly on the progress of
the negotiatioms. Sir S. Y. Chkeng, a senior unofficial mem-
ber of the Exco admitted: "Exco is very actively involved in
the negotiations."210

Since the people of Hong Kong had no share in the talks,
they had to chiefly rely on the Britain to represent their
case to the PRC. on May 9, 1984, the Umelco sent a nine-
menber delegation to London to reflect the Hong Kong resi-
dents' position *as confidence in Hongkong's future contin-

ues to slide in the wake of the announcement by the Foreign

208 n3ee You in September," Asiaweek, August 12, 1983, p.25.
209 Thid.

210 Thid.
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Secretary, Sir Geoffrey Hove, that British adpinistration
over the territory will cease after the treaty expires.n?ii
They "openly lobbied British parliamentarians to push for
concrete, detailed guarantees of the capitalist enclave's
long-term viability in the wake of recently aunounced plan
to return it to China in 1997.%212 jpccording to a reports

The main thrust of the offensive, a bluntly worded
statenent titled "The Future of HongKong," {was}
released on May 9 by senior Executive Councillor
S. Y. Cheng moments before he and eight other
Umelco colleagues departed for London to lobby M?s
in advance of the debate. Seeing Cheng and his
party off at the airport in an impressive show of
solidarity were 22 other Unofficials. "We take
with us a paper which reflects the unanimous posi-
tion of Umelco," Cheng told reporters at the air-
port. "We believe it reflects vievs, fears and
feelings widely held by Hongkong people.%213

Highlights of the Umelco paper can be summarized as fol-

lows:214

1. It suggested that Britain should negotiate
resettlenment opportunities for Hong Kong people
"yho cannot accept the idea of livinyg under Commu-
nist authority."

2. It asked London tkat "what will be
{London's} reaction if Hong Kong people do not ac-
cept the agreement or parts of it?" It reminded
London "The inescapable fact is that the Chinese
government is committed to a political philosophy
which is at least incompatible, and at worst hos-
tile, to the philosophy on which the various sys-
tems and freedoms enjoyed by Hongkong today rest."

211 Halima Guterres, "Residual British Status Sought,*" SCHMP,
May 10, 1984.

212 np cry from the Heart," Asjaweek, May 25, 1984, p.25.
213 Ibid., pp.25-26.

214 Ibido' p.26
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Parliament "cannot take lightly the resporsibility
of transferring authority over a community (as op-
posed to the territory) £for which the constitu-
tional link with Britain kas meant so much for so
long to a conmunist government . . « "

3. It suggested that the acceptability of a
Sino-British agreement on the territory's future
would depend on it:

--"containing full details of the proposed ad-
ministrative, legal, social and economic systens
applicable after 1997;"

--"providing adegquate and workable assurances
that the terms of the agreement will be homnoured ;"

--"stating that the provisions of the Basic Law
will incorporate the provisions of the agreement;"

--"guaranteeing tkat the rights of British na-
tionals will be safeguarded."

As a newspaper commented, the statement "signals a clear
vote 0of no confidence over the way in which the the negotia-

tions over Hongkong's future have been going.%#21S

The Peactions

In response to Umelco's action, Zeng Tao, former NCNA
chief and deputy secretary-general of the second session of
thke 6th Natiowmal people's Congress, charged that Omelco's
statement did not represent the view of the great majority
of Hong Kong people. He said that it "is not conducive to
the stability of Hong Kong," and that it "is an effort to

interfere withk the development of the Sino-British

215 Guterres, op. cit.



140
talks.m2ts
In London, opponents such as former Hong Kong governor
Maclehoe "criticised Umelco's statement as badly timed and
ill-conceived."217 However, in support of the Umelco, the
sunday Times asserted that "no agreement is better than a
bad agreement.™218 It reminded its readers:

Communist China's short history is so 1littered
with broken promises, even since the ezxcesses of
the Cultural Revolution ended, that half a milliomn
mainlanders have voted with their feet and settled
in Hongkong . . . Britain's determination not to
sign a deal that it canrot commend to Hongkong in
all good faith is both Britain's and Hoangkong's
strongest card.?19

After receiving the delegation, Thatcher's official state-
ment said that she "made it clear she fully understood the
anxieties and wishes expressed to Ler."22°0

The Umelco's London trip wor strorng support from the peo-
ple of Hong Kong, as Cheng said in an interview:

e« « « the Hongkong people came out and said that
the views we had expressed in our position paper
did represent their views. {In Hongkong} there
were many views expressed in our support in the
newspapers, and there were some 2,000 organisza-
tions taking out advertisements on the front pages
to support the views we have expressed. The dele-
gation has received in the past week Dbetween 300
to 500 telexes from people in all walks of life,
all saying that the views expressed in our posi-
tion paper do reflect very accurately their views

216 wp Cry from the Heart," p.26.
217 Ibid., p.31.

218 Tbhid., p.32.

219 1hid.

220 Ibjd., p.26.
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about Hongkong's future. I don't think we can
have a better mandate than this kind of public
support.221

The Umelco's action, according to reports, did have a
certain degree of impact. According to a newspaper:
The Chinese side took the development rather qui-
etly, believing, it vas said, that the course of

the talks was now so firmly set that there could
not be changes.

But when Umelco made krown its statement, with
the added gesture of practically all members turn-
ing up at the airport to bid bon voyage to the
delegation, the weight and implications of their
action began to sink in.

Suddenly China realised it could and should not
ignore the Umelco action, in spite of its convic-
tion that OUmelco represented only a small section
of the conmnmunity and therefore did not represent
public opinion. 222
Thus as Asiaweek reported, Premier Zhao would devote "a sub-
stantial portion of his government work report to a detailed
outline of Peking's plans for maintaining Hongkong's pros-
perity and stability."223 peng vingchao, chairran of the
Chinese People's Political Corsuitative Conference [CPPCC)
also assured the CPPCC delegates from Hong Kong anrd Macau
that the PRC's plan to resolve the Hong RKong guestion "would

not bring harm to anyone in the territory.®"22e

221 nye Hope to Go to Peking,'" Asiaweek, June 1, 1984, p.32.

222 pavid Chen, "Umelco Sparks Fears of New Confidence Cri-
sis,%" SCMP, May 16, 1984,

223 wp Cry from the Heart," p.26.

224 Thid.
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Petition to Peking

Generally speaking, chinese in Hong Kong support the re-
version of Hong Kongts sovereignty to China. Frank Ching ob-
serves:

Even the most rabid anti-Communist Chinese in Hong
Kong would finpd it difficult to agree that sover-
eignty over the territory should not belorg to
China. There may be arguments over the legitimacy
or the merits of the governments in power in Chi~

na, but not over whether Hong Kong sovereignty be-
long to Chira.225

Since most residents of Hong Kong are either refugees or de-
scendents of refugees from Communist China, the prospect of
a Comnunist rule always makes them feel uneasy. This is the
reason why they would like a "continued British presence" in
Hong Kong after 1997. As explained by am author:

To them, the crucial issue is not Chinese sover-

eignty--which is not in dispute--but governance:

who will run Hong Kong? In their representations

to the Hong Fong and British governments throuqgk

the Executive and Legislative Councils, they have

emphasized the need for a continued living, work-

ing and investing in Hong Kong.226
Thus we see that there is an emotional dilemzma in the minds
of the majority of Chinese in Hong Kong: opposing the PRC's

recovery of Hong Kong means a weakening of their sense of

national feeling; accepting Communist takeover uncondition-

22S Frank Ching, Horng Kong and China, for Better or for

Horse ’New York: The Chinese Council of the Asia S5Socie-
ty; the Foreign Policy Association, 1985), p.u9.

226 Tsim, "1997: Peking's Strategy for Hong Kong," Horld To-
day p.u1.
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ally would risk their currently corfortable way of life for
an uncertain future.

Between June 21 and 25, Sir Cheng together with two other
memters of the Umelco were in Peking "with the object of re-
flecting the views, wishes and anxieties of the people of
Horngkong."?27 Cheng and his colleagues told the Peking au-
thority that being Chinese, they "support the recovery of
the sovereignty of Bong Kong and China's reunification
plan.®228 However, they also informed Peking 1leaders that
"people remain anxious and worried and are filled with un-
certainties."229 They recommended that "in order to be suc-
cessful in maintaining the prosperity of Hong Kong," the
prospective Sino-British agreement "must be acceptable to
Hongkong's people;" the Basic Law "should bPbe drafted ia
Hongkong by representatives of Hongkong aud representatives
of Peking . . . f{and} stipulate that any future amendments
to the Basic Lav can only be initiated by Hongkong." Fur-
thermore, "in order to provide 'an insulating mechanism' be-
tween Hongkong and China, Peking should appoint a committee
consisting of ethnic-Chinese of *"international standing and
reputation to monitor or advise on the drafting, implementa-

tion, and subsequent amendment of the Basic Law."230

227 "peng Denies Confidence Crisis over 1997," SCMP, June
26, 1984,

228 WTalking Tough," Asjaweek, July 7, 1984, p.26.
229 7Ibid.

230 Tbid.
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Deny Xiaoping, the PRC's de facto leader, wvwould not rec-
ogrnize Cheng and his party as Umelco meambers, would insist
that the guideline, position and policy of the PRC were ir-
revocable, would deny a confidence crisis in Hong Kong, and
would not read the memorandum they presented. However, the
trio did have a chance to meet Deny and other leaders of the
PRC to present the case of Hong Kong.23! According to Cheng,
the communist leaders 1in Peking had pledged to make the
agreement as detailed as possible and to make it binding.
They also promised to consider other recommendations.232
Thus at least the voices of Hong Kong were heard by the Chi-

nese authorities because of the Umelco's efforts.

The Lobo ¥Motion

Another important symbol of the Honrng Kong element was re-
flected in the introduction of the "Lobo Motion." On Fehru-
ary 24, 1984, Roger Lobo, senior unofficial member of the
Legislative Council {Legco) introduced a motion which read:
nThe council deems it essential that any proposal for the
future of Hongkong should be debated in this council before

any final agreement is reached."233 JAccording to Lobo, "We

231 Por a detailed record of conversation between Deng and
the trio see “Feel Free to Say Whatever You Want to-—-But
e « o" SC“P, June 30, 1984,

232 wneng Denies Confidence Crisis over 1997."%

233 nye Love Hongkong," Asiawveek, March 23, 1984, p.7.
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would be doing an injustice to the people of Hongkong if we
don't speak up," since vLegco has been under a great deal of
pressure to discuss the question of Hongkong's future, we
like to think we are responsible to the people."234

The debate which was set on March 14, did reflect common
concerns about the future of the territory. According to a
report:

e e o Most indicated their acceptance of, or at
least acquiescence to, China's clainms. Not one
disputed Peking's assertion of sovereignty over
Hong Kong. Nonetheless, many speakers voiced grave
doubts about +the feasikility of any solution
reached without the open participation of Hong
Kong people. In fact, they said, such active sup-
port was the only vay to ensure the public confi-
dence vital to the territory's continued stability
and prosperity.23s
Legally 3ritain did not need to comply with the motion, be-

cause all bills are subject to the governor's assert before

becominy ordinances.

The Beijing Review criticizing the motion said it "wouid
violate the Sino-British agreement to keep the content of
the talks secret, and would harm the good atmosphkere of the
discussion,"236 Though no particular tangible result canme
from the motion, the Legco's unanimous vote did demonstrate
the general will of the people of Hong Kong and posed a

threat to the PRC. No wonder 1t charged that the British

234 nrFjightiny for a Voice," Asiaweek, March 9, 1984, p.27.

23S nje Love Horgkong," p.8.

236 "Yjianggang Motion Caunses Concern," Beijing Review, March
12, 1984, p.7.
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“will again play the public opinion card and harp cn the old

tune of the 'three-legged stool, '"237

Tke Balance Sheet

Though the negotiations were initiated by Britain in or-
der to solve the problems of Hong Kong, the PRC and the UK
motivated by a common aim which was to maintain the stabili-
ty and prosperity of Hong Kong. However, each party also had
its own specific goals to achieve from the talks. For the
PRC, Hong Kong provided it with valuable economic advantay-
es, If it mis to modernize and industrialize, as its leaders
plan, it needs a thriving, capitalist Hong Kong as a conduit
for technology, know-how and koney from abroade."?23% Its task
n"is to devise, without sacrificing its national dignity, a
settlement that will restore confidence in Hong Kong, espe-
cially in view of the fact that the historical ©pattern in
China has not been particularly reassuring."239 For tiae
Britisk, as Wilson observed in 1977, "they stand ready to
surrender Hongkong at any time that China asks for it, rpro-
vided only that London will seek to get the best possible

deal in the transition period and afterwards for the present

237 1bid.

238 Steve Lohr, "The Cloud over Hong Kony," New York Times
Magazine, RAugust 14, 1983, p.30.

239 Tbid.
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population of Hongkong including its commercial
interests,"240

As revealed by the above discussions, there were favora-
ble and unfavorable conditions for each negotiating party.
On the symbolic issues, the UK had much more to say about
human rights and the administration of Hong Kong thar did
the PRC. However, the PRC was supported by a strong nation-
al sentiment of abrogating unequal treaties and recovering
Hong Kong togetker with its strong opposition to the concept
of divided sovereignty. The declining British Empire found
itself in a veaker position than in earlier years. On eco-
nomic comsiderations, both parties had much to gain froa
Hong Kong., Nevertheless, Hong Kong's material dependence oL
mainland China seemed to 1ift the PRC to a stronger posi-
tion, on diplomatic considerations, a more accomnodating
gesture would improve the PRC's image in the world community
and could also help its campaign against Taiwaa. For the
UK, maintaining a a good relationship with the PRC would
also serve its interests. In addition, a cooperative work-
ing relationship between the two parties would help then
achieve the common aim of the talks. Hence there appears to
have been a meeting point for both in this regarde. On the
Hong Kong element, we find that concerns expressed by the
Umelco were expressions of distrust to the PRC. The UK might

have manipulated this to strengthen its position., However,

240 pick Wilson, "YNew Thoughts on the Future of Honjkong,"
Pacific Commurity 8 (July 1977): 593.
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because of Britain's unwillingness to offend the PRC ard her
earlier concession on the issue of sovereignty, this chip
finally turmned out to be not very helpful. Thus the appli-
cation of bargaining chips in the talks were based on the
considerations of the common aim and individual goals and

the negotiating parties' will and ability to achieve them.



CHAPTER IV

THE OUTCONE

As discussed in the last chapter, the Sino-British dis-
pute over the legal status of Hong Kong and the ever-ap-
proaching due date of the lease of the New Territories had
made Hong Kong an international problem. At this point the
PRC and the UK agreed to solve the problem through diplomat-
ic channels. As Premier Zhao said in his speech of December
19, 1984, "both Governments have shown regard for larger in-
terests, taken Hong Kong's history and realities into ac-
count, and displayed a spirit of mutual understanding and
friendly cooperation."? They were able after two years' ne-
gotiations to reach a mutually acceptable agreement. Both
parties settled the issue of sovereignty and made an ar-
rangement for the post-1997 status of Hong Ronj. The accord
stipulates that the UK will return sovereignty over Hony
Kong to the PRC on July 1, 1997 and in turn the PRC will al-
low Hong Kong's existing social and economic systems and
life-style to remain unchanged for a period of fifty years
after 1997. Thus the problem of Horg Kokg as an interna-

tional dispute has been settled through peaceful negotia-

! Premier Zhao's speech on the signing of the ajgreement onxn
the future of Hong Kong. See "Excerpts fror Speeches iu
Pekinyg," The New York Times ({ KIT hereafter), December 20,
1984, p.Y3.

- 149 -
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tionmns.

However, "for Hong Konqg Chinese," as Prank Ching, a jour-
nalist, observes, the problem "is far from over."2? He cou-
tinues: YAt most it can be said that they have successfully
negotiated the first hurdle of an obstacle course."3 BAs a
statement issued by the Unofficial Members of the Hong Kong
Executive and Legislative Councils on November 29, 1984 in-
dicated, the people of Hong Kong are still worried about
their future:

Whilst the Draft Agreement is acceptable as a
whole to the majority of the community, some con-
cern and points of detail have been raised. In
particular, there 1is anxiety about interference
from the Chinese Government; worry about conscrip-
tion in Hong Kong Special Administrative Region;
uncertainty about the acceptability to third coun-
tries of the new form of British passport; doubt
about the preservation of existing human rights
and personal freedoms; fear about the stationing
of PLA troops in Hong Kong; resentment about the
termination of transmissibility of British nation-
ality fer Hong Kong BDTCs in 1997; reservations
about possible incompatibility between the consti-
tution of the People's Republic of China and the
future Basic Lav of Hong Kong; and concern about
the faithful implementation of the Agreement and
the policies of future Chinese leaders.*

Thus in these respects, there is still a Hong Kony f'iprob-

lem," especially for post-1997 Hong Kong,

2 Frank Chking, "Hong Kong Clears a First Hurdle," The Fall
Street Journal ( WSJ hereafter), October 1, 1984, p.26.

3 Ibid.

4 Hong Kong 1985, a Review of 1984 ‘dong Kong: Governmeat
Information Services, 1985), p-40. PLA stands for the Peo-
ple's Liberation Army, and BDTCs for the British Dependeant

Territories citizens.
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This chapter will begin with a summary of highlights of
the agreement, then review the gains and losses of both par-
ties. In assessing the agreement, we will first discuss its
major problems and then indicate its strengths and weakness-
es. We will consider some of the major issues from the legal
point of view, i.e. review the situation of Hong Konq under

the Sino-British Joint Declaration.

Highlights of the Agreement

The agreement consists of a Jjoint declaration, in which
1) the United Kingdom declares that it will return Hong
Kong to the PRC on July 1, 1997; f2) the Chinese government
sets out its policies toward Hong Kong; and (3) the two gov-
ernments agree to implement this declaration and the annexes
to the agreement, In Annex I, the Chinese jovernment elabo-
rates its policies toward Hong Kong in fourteen sectioas;
Annex II sets out the terms of reference and outlines the
working arrangements of a Joint Liaison Group through which
the two sides will continue to cooperate up to the year
2000. Annex III provides for the protection of existing land
rights and for future 1land grants, Associated with the
agreement is a separate exchange of Memoranda on the status
of persons after June 30, 1997 who at present are British

Dependent Territories citizens, and related issues.3

S "mAgreement on the Future of Hong Kong," Policy Background
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In addition to the reversion of the sovereignty of Honj
Kong to the PRC, the agreement contains the following provi-
sions:*®

'1) Hong kong will become a Special Administrative Region
(SAR) of the PRC and enjoy a high degree of autonomy except
in foreign and defense affairs. Socialist policies applied
in the mainland will not be applied to the SAR until after
the yvear 2047. The Basic Law of the Hong Kong Special Admin-
istrative Region !RKSAR) will be wmade by the National Peo-
ple's Congress of the PRC to govern the HKSAR.

(2) The people of Hong Kong will continue to enjoy their
existing rights and freedoms under Hong Rong law and the In-
ternational Covenant on Civil and Political Rights and the
International Covenant on Econonic, Social and Cultural
Rights will continue to apply.

{3) The chief executive of the HKSAR will be appointed bny
the Central People's Government. HKSAR legislature will make
laws for the HKSAR. The legisliature will be elected and the
executive will be accountatle to the legislature and to the

courts.

13/84. (New York: British Information Services, September
26' 198“) ’ pp'1-2- '

6 The following summary of the agreement is reorganized
based on "Agreement on the Future of Hong Kong" and "A
Draft Agreement between the Government of the United King-
dom of GReat Britain and Northern Ireland and the Govern-
ment of the People's Republic of Chkina on the Future of
Hong Kong,% Hong Kong: The Government Printer, September
26, 1984.
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(4) Hong Xong's legal and judicial systems, including the
common law, will be maintained. The HKSAR will be responsi-
ble for the maintenance of putlic orier. A court of final
appeal will be established in the HKSAR.

(5) The HKSAR will be able to negotiate agreements and
participate in international organizations in appropriate
fields.

(6) The HKSAPR will have autonomy in economic, financial
and monetary fields. There will be no exchange control and
the Hong Kong dollar will continue to be freely convertible.
Investors will be able to deposit or withdraw their capital
freely.

(7) The HKSAR will determine 1its own shippingy policies,
and will be given authority to negotiate its own air service
agreements for irternational flights wkich do not touch the
rainland of China.

18) There will be recognition of existing 1land rightse
The agreement makes provision for the Hong Kong government
to grant new leases extending until 2047.

(9) There will be continuation of employment for members
of Hong Kong's public service, including (up to certain lev-
els) expatriate members. All responsibilities for the pay-
ment of pensions will be taken over by the SAPR government.

110) There will be a continuing right of free entry to
and exit from Hong Kong. The agreement sets out the criteria

for the right of abode in Hong Koug and the issuance and the
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use of passports and other travel documents. Residents of
the SAR will be able to travel on documents issued by other
governments, including British passports. Hong Rong British
Dependent Territories Citizens holding British passports
prior to June 30, 1997 will retain a form of British nation-
ality after July 1, 1997. This status is not transmissibile
by descent and bears no right of abode in Britain.

{(11) Both signatories declare that Britain will be re-
sponsible for the administration of Hong Kong up to June 30,
1997. The object is to maintain and preserve the econonic
prosperity and social stability of Hong Kong. The PRC will
cooperate on this matter.

112) A Sino-British Joint liaison Group will be set up to
ensure a smooth transfer of power. The Joint Liaison Group,
it is agreed, will be a €forum for liaison, not an organ of

povwer. It will continue to function until Janvary 1, 2000.

Gains and Losses

As revealed by the agreement, there are gains and losses
for hoth parties. The PRC will resume its exercise of sover-
eignty over Hong Kong as of July 1, 1997, However, it will
not be able to bring Hong Kong immediately under jits direct
rule. The Uk, on the other hard, will achieve an homnorable
withdraval from a colony but at the same time will continue

to enjoy some of its privileges there. Of course, it also
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will lose some territories to which it has claimed legal
rights. We will focus on these matters to discuss the situ-

ation of both parties.

The PRC

The gaims. The PRC's gains from the agreement can be
seen in three different ways. Territorially, it recovers
sovereignty over the Hong FKong area. In addition to the
leased New Territories, <the PRC will also recover the ceded
areas of the island of Hong Kong, the Kowloon Peninsula and
stonecutters Island. All these places had been leased or
ceded to Britain under unequal treaties by the Ching Govern-
ment of Irperial China. The recovery of the Hong Kong area
will add something to its territorial integrity.

Politically, the conclusion of the Sino-British agreepent
on the question of Hong Kong means bringing am end to Brit-
ish colonialism in China. Thus it also helps boost Chinese
national pride. An editorial in the People's Daily comments:

The unfortunate history of Hongkong under the rule
of a foreign country will be put to an end. The
humiliation suffered in the past by the Chinese
people will be wiped out. This is a great event of
historic importance which merits great rejoicing

among the people of all natiomalities in China,
the compatriots of Hongkong included.?

7 w2 Great Event of Historic Significance," editorial oif
Renmin Ribao, September 27, 1984, as translated into Eng-
lisk and printed in the Beijing Review, October 1, 1984,
p.lb.
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An article of the Beijing Review expresses a similar
sentinent:
On the mainland, the accord was hailed as a his-
toric landmark, as the return of Hoangkong will
mean a dream come true for the Chinese people and

signify the end of more than a century of national
humiliation.®

Another important aspect of the political meaning of the
agreenent is its implication with regard to the PRC's inten-
tion of unifying Taiwan. A Beijing Review article that sum-
marizes Deng Xiaoping's expressions on the issue of Hong
Kong quotes the PRC's paramount leader as having said "Chi-
na's plan for Taiwan is the same,"® meaning that the "Horng
Kong model" will be applied in the case of Taiwan. In his
October 22, 1984 speech at the Third Plenary Session of tae
Central Advisory Conmittee, Derg said:

The resolution of the Hong Kong question has a di-
rect impact on the Taiwan gquestion « . . In Tai-
wan's case, we would adopt an even more flexible
policy. By more flexible ve meant that, 1in addi-
tion to the policies used to solve the Hongkong

question, we would allow Taiwan to maintain its
own armed forces.10

Deng has continuously repeated this argument on several oc-

casions. 11t

8 "The Hongkong Solution,"™ Beijing Review, October 8, 1984,
P.bl.

9 mp Sjgnificapnt Concept," Beijing Review, October 29, 1934,
P.16.

10 wione Country, Two Systems' Born of Reality," Reidjing Re-
view, February 4, 1985, p.15.

11 For examples, at his meetings with Suzuki, former premier
of Japan; with Y. K. Pao, Hong Korg's shipping magnate;
and with Heath, former British prime minister. See PBenain
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The final political meaning of the accord is that it rep-
resents a personal victory of the PRC's de facto leader Deny
Xiaoping. Deng set September 1984 a deadline for reaching
an accord; otherwise the PRC would unilaterally have an-
nounced its own Hong Kong policy., Britain met the ultimatum-
like requirement, Allowing Hong Rong to retain its capital-
ist system was "Deng's brainchild," as John F. BRurns has
said. The agreement, he continues, "is also a showcase for
Mr. Deng's domestic policy of encouraging market forces and
foreign investment."12 The link was reflected in a report of
Deng having told Mrs., Thatcher %“that China would need Houng
Kong's vigorous economy until the middle of the next century
to help its own modernization."13 1In addition, as Jewsveek
reported, "a Hong Kong deal would also give Deng amnunition

to silence his critics on the left, especially in the mili-

tary."14
Ribao, October 24, 1984, December 2%, 1984, and April 19,
1985 respectively.

12 John F. Burns, "Hong Kong Accord Is Signed in Peking,"
NYT, December 20, 1984, p.Y3.

13 Ibid.

14 wCytting a Deal on Hong Kong," Necwsweek, August 13, 1924,
p-48. As a result of the PRC's reformist policies that
vere designed by Deng and his followers, old and ineffi-
cient cadres have been gradually replaced by the younger
and the better educated; defense budget has been cut and
the number of the PLA 1is to be reduced by one milliox
within a few years., In order to pacify the critics, Dezg
has earnestly explained the necessity of the new poli-
cies, including the Hong Kong agreement., Dcng's speech to
the Third Plenary Session of the Central Advisory Commit-
tee is an example of such effort. See Renmin Ribao, Janu-
ary 1, 1985 (Deng's speech was delivered on October 22,
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Economically, the PRC's political arrangement for Hong
Kong--no change 1in the status quo for fifty years--is de-
signed to maintain Hong Kong's stability aand prosperity. If
the plan works well, then the PRC will be able to continue
to enjoy all the economic benefits it has acquired from this
vorld trading and financial center. As we have noted earli-
er, Hong Kong provides the PRC with foreign exchange, West-
ern capital, technology, and managerial skills for its mod-
ernization campaign and economic reforms, and as a PRC's
port of entry to promote foreign trade, especially, with
non-communist countries. For example, a US34 billion nuclear
povwer plant project has been launched as a joint venture of
Guangdong and Hong Kong companies.15 As a result of Prenmier
Zhao Ziyang's visit to London in June 1985, Britain has
prormised to transfer some of its "most modern technology" to

the PRC,. 1% In addition, as of the first Lalf of 1985, for-

1984, and made public on this day). An example of liter-
ature dealing with Deng's relationship with the PLA is
Walter A. Taylor's “China's Army: Linchpin of Powver in
Peking," O. S. News & WNorld Report, October 1, 1984,
p. 34.

1S The project is said to be "the largest joint venture Chi-
na has ever undertaken.®™ It will generate 10 billion kwh
of electricity annually, about 70 percent of Guangdong
Province's power productior. See "Contract Ok'd for First
Nuke Plant," Beijing Review, January 28, 1985, pp.8-9.

16 Zhao asserted that "the settlement of the Hongkong issue
has opened a new page in the countries' relationship.®
The PEC and Britain agreed to strengthen econoric ties
and promote co-operation in the peaceful uses of nuclear
energy between the two countries. They have signed two
relevant agreements. See "China and Britain to 3Boost
Trade Relations," China Daily, June 5, 1985, p. 1.
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eign investments in the PRC has reached US$10.88 billion;
among which "Hong Kong and Macao head the list and are fol-
lowed by Britain."t?

The losses. What the PRC loses 1in the agreement is its
compromise with Britain on something it had asserted to be
unhegotiable--sovereignty. Paragraph 4 of the Joint Decla-
ration states that both the PRC and the UK declare that
"during the transitional period between the date of the en-
try into force of this Joint Declaration and 30 June 1997,
the Government of the United Kingdom will be responsible for
the administration of Hong Kong with the object of maintain-
ing and preserving 1its economic prosperity and social sta-
bility « « « " The British interpretation of this paragraph
is that "the two Governments jointly declare that Her Majes-
ty's Government will remain responsible for the administra-
tion of Hong Kong up to 30 June 1997."13% As Frank Ching puts
it: "This statement is historic in that for the first tiume
since the birth of the PRC, Beijing is openly legitimizing
foreign rule over a part of what it claims to be Chinese

territory, though for only a period of 13 years."1?9

17 "Poreign Investments Top US310 Billion," Beijing Review,
September 16, 1985, p.31.

18 "p praft Agreement," p.b6.
19 Prank Ching, Hong Kong and Chkina: for Better or for uWorse

fNew York: The China Council of the Asia Society; the
Foreign Policy Association, 1985), p.33.
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In order to soothe the fears of the people of Hong Kony
about their future so as to maintain the stability and pros-
perity of Hong Kong, the PRC made substantial concessions by
elaborating its assurances in the form of a detailed agree-
ment with Britain. Section I of Annex I of the Joint Decla-
ration stipulates that "after the establishment of the Hong
Kong Special Administrative Region the socialist system and
socialist policies shall not be practised in the Hong Kong
Special Administrative Region and that Hong Kong's previous
capitalist system and life-style shall remain unchanged for
50 years." Thus it makes Hong Kong different from other are-
as of the PRC's territories that are under 1its sovereiga
power. In other words, the PRC will be unable to bring Honyg
Kong under immediate communist rule even if it has regained
sovereignty over that territory. Perhaps the irony of the
PRC's concession, as a journalist says, "a Marxist-Leninist
state, prone in the past to excesses of chauvinism and xeno-
photia, has made 1legally binding public promises on how a

part of its sovereign territory will be administered."20

20 Lerek Davies, ®"Initialled, Sealed and Delivered," Ear
Fastern Economic Review ( FEER hereafter), October 4,
1984, p.12.
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Tke UK

The gains. Britain's gain in the agreement lies in its
ability to arrange an honorable retreat and preserve some of
its interests from Hong Kong. Generally, people in Hong
Kong are afraid of a communist takeover, This sentiment made
it possible for Britain to demand ™that the colony be al-
lowved to preserve the hyperkinetic free enterprise that is
its trademark and lifeline, and that it continued to enjoy
somne autonomy.™2! The PRC realized the importance of this
point and ultimately conceded. As a report says, “Britain's
main achievement is to have persuaded the Chinese to accept
a form of agreement which will be as legally binding as any
contract between nations can be and will be incorporated
into the basic law for post-1997 Hongkong."?2 The PRC's ac-
ceptance of a detailed agreement means a demonstration of
Britigh efforts to work out a reasonable agreement for tkhe
people of Hong Kong. In addition, since the PRC also legi-
timized Britain's administration in Hong Kong for the coming
thirteen years, Britain can declare to the world that the

issue of Hong Kong was settled in a legal manner, i.e. Brit-

21 Pico Iyer, "Making a Deal for 1997," Time, August 13,
1984, p.25.

22 "Not So Sour, Even a Little Sweeter,™ The Economist, Au-
gust 4, 1984, p.27.
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ish withdraval from Hong Kong has a legal basis and is not a
capitulation. These arrangement can help Britain justify her
departure from Hong Kong to he peaceful and honorable.
Though Britain has to leave Hong Kong in 1997, the agree-
ment reveals that her interests in Hong Kong or through Houng
Kong are still vwell preserved. Section IV of Annex I makes
it clear that British citizens can remain in the public ser-
vice in Hong Kong or be employed as advisers to the govern-
ment. Section IX says that airlines incorporated and having
their principal place of business in Hong Kong may continue
to operate. This means that the British-controlled Cathay
Pacific can continue its lucrative business in Hong Kong.Z23
Section XI stipulates that Britain may establish a Consu-
late~Geperal in the Hong Xong Special Administrative Regiou,
an institution of muck convenience to British doing business
there. The ©United Kingdom Memorandum makes it clear that
British Dependent Territories citizens will have no right of
abode in Britain; this can help British citizens ease their
worries about a possible flood of Hong Kong refugees to con-
pete with them for job opportunities at honme. All of these

provisions of the agreement are beneficial to Brjtain.

23 Cathay is controlled by Swire Pacific, a public Hong Kony
company, which owns 70% of the airline's stock. The Hong
Rong & Shangkai Banking Corp. owns the rest. Swire Pacif-
ic, in turn, 1is controlled by privately owned John Swire
& Sons in London. See Louis Kraar, "A MNew Lease for Fong
Kong's Airline," Fortune, October 29, 1984, p.58.
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In addition, other British economic interests are ensured

by the Hong Kong settlement. In his government report of May
1984, Premier Zhao already promised to give Britain special.
ecoromic interests in Hong Kong., He said: "Due regards wili
be given to the economic interests of Britain and othLer
countries in Hongkong."24 In December 1984, when Prime Min-
ister Thatcher came to Peking for the signing of the agree-
ment, she arranged a senior trade mission to visit the PRC
in March 1985 and this ended with valuable twvo-way trade
contracts amounting to billions in pounds sterling.235 1In
1984, the PRC imported US$790 million worth of goods from
Britain and exported US$450 million.26 According to Bartho-
lomew, "The signing of the Sino-British Jjoint declaration
paved the way for a big increase in British exports to Chi-
na, which have jumped 78% in the first quarter of 1985 con-
pared to the same period last year."27 Thus Britain's tangi-
ble economic interests from the Hong Kong agreement are

substantial.

24 Zhao Ziyang, "Report on the Work of the Government,"
Beijinq Eeview, supplement of June 11, 1984 issue, p.xvi.

25 James Bartholomew, "“Homgkong Trade-Off," FEZR, April 4,
1985, pp.53-54. Bartholomew says: "The British Government
denies this is a reward for compliance in reaching agree-
ment., But it certainly appears that the Chinese held up
trade prior to the signing whereas now they appear keen
to 'huy British' as never Lefore."

26 nyisjit Renews Friendship, Co-operation," Beijing Eeview,
June 17, 1985, p.6.

27 James Bartholomew, “Hail Fellow Zhao," FEER, June 20,
1985, p.52.
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The lossese. Brital :'s 1losses in the agreement are the
return of the ceded territories of the island of Hoag Xonj,
the Kowloon Peninsula, and Stonecutters 1Islard to the PEkC.
Britain claimed that she had sovereignty over these ceded
areas because they had been ceded to Britain in perpetuity
under legally binding international treaties. As a result of
the PRC's insistence on the sovereignty issue, Britain for-
mally gave up her claim in April 1984 and speeded up the ne-
gotiations. In so doing she gave up her status as a colonial
pover. However, this decision goes back as far as 1954,
vhen she had decided, on economic and military grounds, not
to defend Hong Kong. What is new in the situation is that
Britain, "instead of granting independence to a colonial
possession, agreed to restore sovereignty to its original
owner,"28 This, according to Derek Davies, represents an

nunprecedented" event "in modern history.v2o

LeJal Review

In order to discuss major problems of the agreement, we
need first to set up a framework for analysis. We will exaa-
ine the following aspects of the agreement: (1) hierarchy of
the law fauthoritative ranking of legal docuuents relevant

to the implementation of the agreenment); (2) rule making

28 pavies, op. cit., p.12.

29 Tbid.
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(the levels of rule-making authority involved in the imple-
nentation of the agreement); (3) rule application (the actu-
al implementation of the agreement); and [4) dispute settle-
nent (hov disputes over the implementation of the agreement
night be settled). After we have discussed major probleams

of the accord, its strengths and weaknesses will follow.

Hierarchy of the Law

According to an advisory opinion of the Permanent Court
of International Justice of 1930: "It is a gernerally accept-
ed princirle of international law that in the reiations be-
tween Poyers who are contracting Parties to a treaty, the
provisions of municipal law canrnot prevail over those of the
treaty."309 Thus in order to implement honestly treaty obli-
gations, there is a general duty for states "to bring inter-
nal law into conformity with obligations under international
law."31 Being an Anglo-Saxon country, Britain "has accepted
for a long time the idea that internatioral law 1is part of
‘the law of the land' and is enforced, accordiangly, by do-

mestic authorities."32 Since Britain has no written consti-

30 This is the statement of the Greco-Bulyarian Compunities
case as cited by Ian Brownlie, in Principles of Public
International Law, third edition (New York: Oxford Uni-
versity Press, 1979), p.37.

31 Thid, p.38.

32 Gerhard von Glahn, Law among Kations: an Introduction to
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tution, statutes enacted by the parliament and assented to
by the Monarchy are considered to be supreme in the judge-
ment of English courts. According to von Glahn, "Englisk
courts have held repeatedly that international law 1is part
of the common law, and the latter must always yield to stat-
utory law. Thus the courts are generally bound by an Act of
Parliament even though that act may conflict with a rule of
international law."33 If the treaty made by the executive
branch with a foreign government is not inconsistent with an
Act of Parliament, then it is considered valid and part of
nthe law of the land." The 1984 Hong Kong agreement has
been ratified in accordance with Britain's constitutional
procedures and has become part of British law.

The PRC, according to von Glahn, 1in order to "deal with
bourgeois societies in the present,” it "has to conduct its
increasing international relations in accordance with exist-
ing rules, that is, the accepted principles of customary in-
ternational law,%34 For example, "the PRC does rejard treat-
ies as one of the important sources of international law."3S
Since the PRC jurists seldom discuss the relation between

international law and the municipal law, it is difficult to

Public International Law, fourth edition ’New York:
McMillan, 1981), p.29.

33 Ibid, p.32.
34 Thid, pe.54.
35 Gary L. Scott, Chinese Treaties: the Post-Revolutionary

Restoration of International Law ard Ocder !Dobbs Ferry,
NY: Oceamna, 1975), pe59.
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understand how they look at the position of treaties in in-
ternational and dJoaestic law. According to Chiu, “sone
rules of international 1law have been given 1legal effect in
Communist China's municipal law" and laws or decrees are
also enacted as municipal law by the PRC in order to imple-
ment treaties.3% Chiu also finds some PRC treaties are in-
cluded in an official collection of lavs and regulations, so
he arques that "presumably these treaties have the same le-
gal status as legislation included in the Collection."37

Since the UK is noted for its legalistic tradition and
has a very good reputation in the implementation of interna-
tional agreements, it also has much to gain in honoring the
Hong RKong agreement, therefore we will presume that tkere
will be few legal difficulties from the British side.

There are three major legal documents involved within the
context of this study: {1) the Constitution of the PRC; {2)
the Joint Declaration, an international agreement between
the PRC and the UK on the future of Hong Kong; and (3) the
Basic Law of the HKSAR to be enacted and prouulgated by the
National People's Congress (NPC) of the PRC, which will
serve as the HKSAR's constitutional iastrument after July 1,

1997. 3%

36 HAungdah Chiu, The Pecople's Republic of China and the Law
of Treaties !Cambridge, MA: Harvard University Press,

1972) ’ pp.6’7o

37 Ibid, p.6.

33 of course, the HKSAR will also enact its own laws and
statutes to administer the territory based on the Basic
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According to the Preamble of the Constitution of the
PRC,39 the Constitution "is the fundamental law of the state
and has supreme legal authority.m It is wthe basic rorm of
conductn of the people and goveramental agencies as a whole.
Being part of the PRC's territory, the future HKSAR also
shall be regulated by the Constitution. The Joint Declara-
tion is a legally binding international agreement. However,
it vas worked out by the PRC and the UK based on the foreign
policy of each government. Thke PRC considers international
law as %"a political instrument." Ir his study of the PRC
treaties, Gary L. Scott cited an article written by Chou Fu-
lun, a Communist legal scholar, as asserting:
International law, 1in addition to being a hody of
principles and rorms which must be observed by
every country, is also, just as any law, a politi-
cal instrument; whether a country is socialist or
capitalist, it will to a certain degree utilize
international law ir implementing its foreign pol-
icy.s0
Hence for the PRC the Joint Declaration is presumably subor-—

dinate to its Constitution. This is, after all, standard

practice in most countries. The Basic Law of the HKSAER is a

Law. Since after 1997 the HKSAR will be "diTzctly under
the authority of the Central People's Government of the
People's Republic of Chkimna" (Paragraph 3(2) of the Joint
Declaratior), the Constitution of the PRC will be applied
to the area.

39 Versions of the Constitution of the PRC cited in this
study are all based on "The Constitution of the Peoyrle's
Eepublic of China," in Fiftk Session of the Fifth Nation-
al People's Congress !Yain Documents), pp.5-63. Beijing:
Foreign Languages Press, 1983.

40 Scott, op, cit., p.045.
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municipal 1law of the PRC designed to implement the
agreement, It is to be derived from the Constitution and thne
Joint Declaration. Thus for the PEC, the listing order of
the major laws relevant to the implementation of the agree-
ment is the Constitution of the PRC, the Sino-British Joint

Declaratior, and the Basic Law of the HKSAR,

Rule Making

levels of rule making authority in the case of the Houy
Kong agreement involve three parties: the PRC, the UK, and
the Hong Kong authority, i.e. the HKSAR. In its capacity as
a sovereigyn state, the PRC has corcluded an agreement with
the UK for the post-1997 Hong Kong. In addition, the P&RC
will be responsible for enacting a Basic Law of the HKSAR
determined by its basic policies as stated in the agree-
ment.41 The rule making body of the PRC, according to the
Joint Declaration and the Constitution of the PEC, 1is the
National People's Congress of the PRC,*2

The UK is the co-author of the Joint Declaration. Being
the central government of the current Hong Kong administra-
tion, it can instruct the Governor in Hong Kong to pass laws

and statutes for the administration of the territory before

41 paragraph 3712) of the Joint Declaration.

42 paragraph 3({12) of the Joint Declaration and Articles 31,
62(3), and 62(13) of the Constitution.
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it withdravs in 1997. The agreement stipulates that "petween
the date of the entry into force of this Joint Declaration
and 30 June 1997, the Government of the United Kingdom will
be responsible for the administration of Hong Kong."*3 Thus
the UR is authkorized to enact Britisk laws in Houyg Kong be-
fore 1997.

The HRKSAR will be a local government of the PRC when it
comes to exist in 1997. Its leyislature "may on its own au-
thority enact laws in accordance with the provisions of the
Basic Law and leyal procedures, and report them to the
Standing Committee of the National People's Congress for the
record.v4¢ Thus the HKSAR will also have 1legislative povwer
when it is established. However, it has to follow all the
lavs and statutes set by its superior, the Central People's
Government of the PRC, which in turn will be bound to the

pledges undertaken in the Joint Declaration.

Rule Application

cur considerations of the hierarchy of the 1legal docu-
ments and the levels of the rule-making authkority has helped
us to clarify the relationships and the procedures whereby
the agreement 1is to be implemented. Now we address the

guestions of the agreement's implementation and examine pos-

43 paragraphk 4 of the Joint Declaration.

44 Section II of Annex I.
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sible problems arising out of the accord. We will comnsider
both these issues from the point of view of the four author-
ities involved: the PRC, the UK, the HKSAR, and the Joint
Liaison Office.

The People's Republic of China. once the PRC recovers
Jong Kong in 1997, the former British colony will be admin-
istered under the Basic Law which is to be drafted in accor-
dance with the Joint Declaration. One major problem in this
regard is that the agreement contravenes the Coastitution of
the PRC in many respects, According to Peng Zhen, the then
Vice Chairman of the Committee for the Revision of the Con-
stitution, the drafting of the PRC's 1982 Constitution was
based on “four cardinal principles" of adherences: (1) "to
the socialist road,"” 2) "to the people's democratic dicta-
torship,"™ (3) "to leadership by the Communist Party of Chi-
na," and (4) "to Marxism-Leninism and Mao Zedonyg Thought.nes

However, it is clear to see that what the PRC has prom-
ised in the Joint Declaration are apparently in violation of
the essential principles of the Constitution. Article 1 of
the Constitution stipulates, "The socialist system is the
basic system of the People's Republic of China." Despite the
Constitution's insistence, the agreement stipulates that
"the socialist system and socialist policies shall not be

practised in the Hong Kong Special Administrative Region and

¢S Peng Zhen, "Report on the Draft of the Revised Constitu-
tion of the People's Republic of China," in Fifth Session
of the Fifth National People's Congress (Beijinqg: Foreijn
lanquages Press, 1983), p.72.
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that Hong Kong's previous capitalist system and life-style
shall remain unckanged for 50 7years."4% As a journalist ob-
serves, YThe Joint Declaration is clearly in violation of
both the spirit and the letter of much of the constitu-~
tion.™47 According to the agreement, the PRC's future poli-
cies for the HKSAR, like those examples we have cited, will
be stipulated in the Basic Law which will be enacted by the
NPC according to the Constitution. Thus how contradictions
between the agreement and the Constitution would be resolved

will pose a touchy question.*8

46 Section I of Annex I. Some more examples: Article 15 of
the Constitution says, "The state practises econozxic
planning on the basis of socialist public ownership"; Ar-
ticle 24 also stipulates, "The State . « . combats capi-
talist, feudal and other decadent ideas.'!" Nevertheless we
sce that Section VI of Annex I of the agrecment says that
the HEKSAR %"shall maintain the capitalist economic and
trade systenms previously practised in Hong Kong . =« =
shall retain the status of a free port and continue a
free trade policy, 1including the freec movemcnt of goods
and capital . . « «" Section VII of Annex I says tue
HBKSAR "shall safeguard the free operation of fiwunancial
business and the free flow of capital within, into and
out of the Hong Kong Special Administrative Region. No
exchanje control policy shall be applied . . . Markets
for foreign exchange, gold, securities and futures shall
continue." Article 36 of the Comnstitution says, "No one
ray make use of religion to . . . interfere with the edu-
cational system of the state. Religious bodies and reliy-
ious affairs are not subject to any foreign domination.”
Cn the contrary, Section X of Annex I of the Joint Decla-
ration says, "Institutions of all kinds, including those
ran by religious and community organizations, may retain
their autoromy. They may continue to recruit staff aad
use teaching materials from outside the Hong kong Special
Admniristrative RKegion."

47 Ching, Hong Konqg and China, p.76.

48 Despite our 1literal approach of interpretation judginy
that there are contradictions between the Agreement aad
the Constitution, the Standing Committee of the NPC, tne
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According to the agreement, the PRC has to keep its proa-
ise to leave Hong Kon3j's capitalist system and life-style
unchanged up to 2047. However, when the British leave Hony
Kong in 1997, Britain's influence on the Hong Kong matter
will be significantly reduced. They will probably rLave
nothing to say after January 1, 2000, the date that the
Joint Liaison Office will cease to function. As Bernhstein
observes, "Once the British depart, hkow China deals with
Hong Kong will essentially be an 1internal affair."*9 3Sir
Geoffrey Howe, British Foreign Secretary, once sajid that
"Britain can do no such thing" as to guarantee that the PRC
will stand by its promise.S? TLus "Whether Peking disregards
the 1984 agreement will be simply a matter of its future

rulers! judgment of the political and other benefits or dis-

PRC's agency responsible for the interpretation of tue

Constitution and statutes, has asserted that the Sino-
British Joint Declaration or the Problem of Hong Kong "is
comnpletely 1in accordance with the Constitution.” See

"Sino-British Joint Declaration Conmpletely in Accordance
with Our Coanstitution,* Rennmin Ribao, November 10, 1984,

49 Thomas P. Bernstein, "China in 1984, the Year of Homng
Kong," 2sian Survey 25 (January 1985): 35.

50 pavid Bonavia, "Tke New EKinority," EEER, October 11,
1984, p.14. Legally speaking, if the PRC breaks its prom-
ise, the UK, of course, has rights to sue the PRC for vi-
olation of treaty agreement before the International
Court of Justice (ICJ). However, since Britain has so
much to gain by waintaining good relations with the PRC,
it is difficult to say if the UK will take such action.
Furthermore, the PRC does not accept the compulsory ju-
risdiction of the ICJ under the Optional Clause. It means
the PRC does not regard the jurisdiction of the ICJ as
obligatory in legal disputes.
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advantages of such a breach.®51

The United Kingdonm. The Joint Declaration mnakes clear

that during the tramsitional period, i.e. between now and
June 30, 1997, the UK "will be responsible for the adminis-
tration of Hong Kong with the object of maintaining and pre-
serving 1its economic prosperity and social stability."S?2
This provision can be an asset as well as a liability to the
UK. It is an asset because the PRC has formally recognized
Britain's right to administer Hong Kong. It is a liability
because if something unexpected happens in Hong Kong, for
example, a mass riot or an economic crisis, then it might be
an excuse for the PRC to break its promise.S53 The problen
lies in how stability and prosperity are to be defined.
Someone may argue that the PRC is also required to "give its
cooperation in this cornection;"54 but it remains uncertain

how much responsibility the PRC shares for the maintenance

St Ibid., p.15.
S2 paragraph 4 of the Joint Declaration.

$3 The agreement does not specify if the PRC can invoke
emergency decrees to crackdown on civil disturbarces in
the post-1997 Hong Kong. However, the Constitution of the
PRC does stipulate: "The state maintains public order and
suppresses treasonable and other counter-revolutionary
activities; it penalizes actions that endanger public se-
curity and disrupt the socialist economy and other criami-
nal activities, and punishes and reforms criminals" fAr-
ticle 28). It also allows the government to enforce
partial 1law “throughout the country or im particular
Frovinces, autonomous regions or municipalities directly
under the Central Government®" {Articles 67/(20) and
89(16)}. Clearly, these articles are applicable to the
future Honqg Kong Special Administrative Reqgion.

s4 Paragraph % of the Joint Declaration.
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of stability and prosperity.

Another legal problem for Britainm is the acceptability of
the new British passport designed £for Hong Kong citizens to
be used after 1997.55 The Brjitish pemorandum says that after
1997 the UK will issue new passports to EBritisk Dependent
Territories citizens (BDTC) who have no right of abode in
Britain but are entitled to request British consular servi-
ces and protections in third countries other than in the
territory of the PEC. Currently the BDIC passport holders
can travel around the world with convenience because they
are citizens of a British colony. After 1997, according to
the Chinese Memorandum, "all Hong Kong Chinese compatriots,”
whether holders of the BDTC passport or not, "are Chinese
nationals, " because ?eking denies dual ratiomality. Thus
more than two million BDTC of the HKSAR, though they nay
travel atroad with a new fpassport issued by the UK, will
have potential problems of status. Thus Britair has to make
further cfforts to make the new passports acceptable to

third countries.

$S In January 1985, Britain chose to give the BDTC in Horny
Kong a new status called Eritish National {Overseas) or
BNO after 1997. According to a report: "This status
does not give the holder the right of abode in Britainm,
nor will it state the holder has the right of abode iu
the Hong Fong Special Administrative Pegion (SAR). It
will probably contain a cross—reference to the BNO pass-
port-holder?s SAR permanent identity card which will
specify right of abode in the SAR." See Emily Lau, "PRid-
dle with a Catch," FEER, Janvary 7, 1985, p.24.
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Jhe Hong Komg Special Administrative Region.  The HKSAR
will be administered under the Basic Law which will be en-
acted by the NPC of the PRC according to the terms of the
agreement. Since the feasibility of a capitalist Hong Kony
under a communist China is unknown, the future HKSAR under
the Sino-British Joint Declaration has drawn deep public
Concern, especially among the 5.4 million residents of Hong
Kong. We will review some major legal problems that may
arise for the HXSAR within the executive, legislative, mili-
tary, and external sectors.

The Executive. According to the agreement, the chief ex-

ecutive of the HKSAR "shall be selected by election or
through consultations held 1locally and be appointed by the
Central People's Government. Principal officials (equivalent
to Secretaries) shall be nomirated by the chief executive"
of the HKSAR and appointed by peking.5¢ This stipulation is
based on the spirit of "Hong Kong people ruling Hong Kong"
(Gangren Zhigang). Howvever, Deng Xiaoping has also set a
"demarcation line and criterion for the Hongkong people to
administer the region.%sS? According to Deng, the PRC's para-
mount leader, "patriots must form the major body"™ of the ad-
ministration., He elaborates:
"yho are patriots?”" . . . "The touchstone of a pa-

triot is respect for his own nation, earnest and
sincere support for the motherlarnd's resumption of

$6 Section I of Annex I.

.
&

S7 %Deng Yiaoping on Hongkong Issuc," Beijing Review, Jul
23, 1984, p.17.
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its sovereignty over Hongkong and refraining from
harming the stability and prosperity of Hongkong.

®"So long as they meet these requirements, they
are patriots, no matter whetkter they believe in
capitalism or feudalism or even the slave-owing
system . . « 'S8
These criterion are hard to define and make the political
position of the future HKSAR admiristrator a sensitive is-
sue. This is the reason why people fear "that Peking may
appoint its own man to be chief executive, who will in turn
appoint pro-Peking officials."S9
The Legislature. The laws that are currently in force in
Horg Kong (i.e. the common law, rules of equity, ordirances,
subordinate legislation and customary law), according to the
agreement, “shall be maintained, save for any that contra-
vene the Basic Law and subject to any amendmert by the Hony
Kong Special Administrative Region legislature" after
1997.60 ghat are the laws of Hong Kong to be saved or amend-

ed after 19972 According to %Wang Shuwen, a commentator of

the People's Daily, “"The laws implemented in the Hongkong

58 Tbid.

59 Emily Lau, "Question Time," FEER, October 11, 1984, p.14.
It is also easy to note that members of the CCP residing
in Aong Kong are also Hony Kong people. In addition,
those who have resided in Hong Kong before or after the
establishment of the HKSAR for a continuous period of
seven years or more will "be qualified to obtain pernma-
nent identity card" issued by the HKSAR (Section Section
XIV of Annex I). Ttus before 1997, the PRC, if it wish-
es, still will have plenty of time to send its cadres or
supporters there to become a '"qualified Hong Kong peo-
cle." Consequently, i1t is likely that in the HKSAR power
will finally reside in the hards of Peking's surrogates.

60 Section II of Apnex I.
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special region will not contradict the principle of uphold-
ing the uniformity and dignity of the socialist legal sys-
tem, as stipulated by the Constitution."é1 w§hat do thke Conm-
mnunists mean by "dignity of the socialist legal systen"?
This is something very strange and vague to the people of
Hong Kong and requires clarification. Since the Basic Law
is to be enacted by the NPC, according to Christopher S.
Wren, a New York Times correspondent in Peking, "Pekingj
could insert a qualifier overriding any law it did not like"
and thus "the agreement leaves a potential loophole."62

ivil-mMilitary Relations. Currently in Hong Kong the
function of the military is ¥primarily to assist the govern-
nent in maintaining security and stability and to sustain
confidence in thke United Kingdom's stated commitment to Hony
Kong."63 Its role is to assist the police in internal secur-
ity but it has never been deployed to crush civil distur-
bance, even during the riots of 1987. According to the
agreement, the People's Liberation Army {PLA) will be sta-
tioned in the HKSAR "for the purpose of defease" and "shkall
not interfere 1in the internal affairs" of the HKSAR; the

military expenditure will be borne by Peking.®* The gquestion

61 Wang Shuwen, "Special Kegions Leave Socialism Uanchaikged,"
Renmin Ribao, September 28, 1984, Translated and reprint-
ed in Beijing Review, October 15, 1984, p.li2.

62 Christopher S. Wren, "Little Change Due in Hong Kony
Life," NYT, September 27, 1984, p.y7.

63 Hong Kong 1985, p.234.

64 Section XIY of Annex I.
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is: Will there be a drastic change of the PLA's disposition
and a revision of its traditioral tasks?

It is asserted tkat Hong EKong has no hostile borderinjg
neighbor country and therefore has no need for defeunse forc-
es. A critic expresses his worry about the prospective
presence of the PLA in Hong Kong.

First, the Chinese Communists are used to relying
heavily upon the gun tarrel, they not onrly consid-
er it as the pillar of the government, but also
see it as the vanguard of promoting all kinds of
political movements; furthermore, it also played
an important role in various power struggles in
the past « « « «

Secondly . . . Since the PLA is directly under
the control of the central authority, since the
future government of Hong Kong will bear no mili-
tary expenses, the PLA that 1is statiored in Hong
Korng will of course obey orders frem the central
authority instead of the Hong Kony qgovernment.
Thkis is something very clear. EKEence the Ynigh de-
gree of autonomy" of the lonqg Kong government will
then be <controlled by the gun that is under the
command of the central authority.

Thirdly . . . 1In the future if Hong Kong has
any trouble, the Chinese Communists are fully ca-
pable of overestimating the crisis and letting the
PLA get involved. Then, like the PLA's involve-
ments in Tibet and the Cultural Revolution inu the
past, human rights and rule of laws will be chal-
lerged immediately.s5S

In addition, given that traditionally "the PLA is 'a fight-
ing team, a working team, and a propaganda team,® now that
it is to be stationed in Hong Konyg, 1is it possible for the

PLA to remain uninvolved in the affairs of Hong Kong?néé

65 Chyi Shin, "The Question of Stationing Armed Forces and
the 2olicies toward Heng Kong," The Nineties, 174 'July
1884): 51.

66 Ii Yuh, "International Guarantees and the Future of Honj



180
Thus this provision would leave a possible military inter-
ference in Hong Kong wide open.

Another issue is the concern over conscription. Accordictg
to the Constitution of the PRc, "It is the honourable duty
of citizens of the People's Republic of China to perforn
military service and join the militia in accordance with the
law."67 An article on the Conscription Lav appeared on Beij-
ing Review said: "The new law stresses the dquty of every
citizen to serve in the army, all young people between the
ages of 18 and 22 must be tested at an army recruitment cen-
ter, and are eligible to be called to service any time.%68
Thus whether there will be conscription inr Horg Kong or not
may again pose another question since the agreement does not

address the issue.

Foreigu Relations. The agreement allows the HKSAR to be
"a separate custons territory" and "participate in relevant
international organizations and international trade agree-
nents."69 As a distinctive +trading center of the whole
world, Hong Kong does need reassurance of its position with-
in the international trading community. Sone important is-
sues are: Hong Kong's right to membership as a separate

customs unit of the General Agreement on Tariff and Trade

Kong,*" The Nineties, 173 (June 1984): 54.

67 Article 55.

68 shi Renyu, "New Conscription Law Strengthken Defence,”
Feijing Review, June 11, 19684,

69 Section VI of Annex I.
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and its separate rights under agreements regardizg interna-
tional trade 1in textiles (such as the multifibre Arrange-
ment). However, these issues can not be settled by the PEC
and the UX alone. To enjoy such rights of access there is a
need to get consent from relevant third countries and inter-
national organizations.?79

In Hong Kong, there are several countries that have rep-
resentative offices but no formal diplomatic relations with
the PRC or remain unrecognized by the PRC. According to the
agreenment, such countries' offices may e maintained or
changed to semi-official missions, or can only be estab-
lished as non-governmental institutions.7?7! Most of these
countries are non-comnunist countries, such as the Republic
of China (Taiwar), Singapore, South Africa, Saudi Arabia,
South Korea, Indonesia. According to Ching, the downgradinyg
of the representative offices of these couantries "inevitably
will result in a decline in Hongy Kong's international stand-

ing and may mnake it more difficult for travel between Hong

70 In additioun, in order to let Hon3j Kong maiuntain and de-
velop its economic and trade relations with other states
and regions, the agreement also allovwed Hong Kong to have
separate export quotas and tariff preferences, issue cer-
tificates of origin for products, establish official and
semi-official economic and trade missions abroad {Sectiou
VI of Annex I), continue to maintain a shipping register
and issue related certificates under its own legislatioa
in the name of "Hong Kong, China" (Section VIII of Annex
I), and to negotiate 1international air transport agree-
pent (Section IX of Annex 1). All of these reguire inter-
national acknowledgment.

71 Section XY of Annex I.
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Kong and those places."?2 Thus diplomatic efforts must Le
undertaken by the PRC and the UK in order to maintain Hongy
Kong's foreign relation ties.

The Joint Liaison Group. "In order to ensure a smooth
transfer of government in 1997" and "the effective inmplemen-
tation™ of the Joint Declaraticn, both parties have declared
their intention to set up a Sino-British Joint Liaison Group
(JLG) when the agreement enters into force and "continue its
work until 1 January 2000.%"73 The agreement also makes clear
that the JLG "shall be an organ for liaison and not an organ
of power . . . shall play ro part in the administration" of
Hong Kong or the HKSAR, "nor shall it have any supervisory
role over that administration."?7* However, it is generally
believed that since this is a task force designed to make
preparation for the transition of power, it is bound to look
into matters of the current Hong Kong administration and the
future HKSAR.

According to a report, there has been apprehension that
the JLG may develop into "an alternative source of authori-
ty, further weakening the Hongkong administration whose
worst fear is that over the transition period it will pro-

gressively become more of a ‘'lame ducke.'"?S Ching, a jour-

?2 Ching, Hong Kony and China, p.58.

3 paragraph 5 of the Joint Declaration and Paragraph A8 of
Annex II.

74 paragrapk 6 of Annex II.

7?5 perek Davies and Emily Lau, "Fast by Luce « « . " FEZR,
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nalist familiar with Hong Kong affairs, sees the JLG as au
organ of influepnce that can serve thke PRC and the UK recip-
rocally. He says, "The liaison group certainly offers a
channel for China to influence events and policies in Houg
Kong before 1997, just as it offers Britain a similar avenue
for two and a half years after 1997."76 However, it is also
important to note that after 1997 the UK might not have much
influence to exercise because it will have left Hong Kony

and have no more obligation to worry about.

Dispute Settlenment

The agreement has settled the Sino-British disputes over
the sovereignty of Hony Kong; nevertheless it does not pro-
vide any provision for solving problems that might occur
from the agreement itself. For exarple, it does mnot indi-
cate a method or agency of interpretation, Usually, the
question of treaty interpretation often goes to an interra-
tional tribunal for solution, Parties in conflict or dispute
over legal issues may appeal to diplomatic negotiations and

other means for peaceful solution.?? Por the UK, a typical

July 19, 1984, p.14.

76 Ching, Eong Kong and China, p.39.

7?7 Generally speaking, international disputes may appeal to
diplomatic negotiations, good office, mediation, commis-
sion of inquiry, commission of conciliations, arbitra-
tion, internaticnal organizations, or regional organiza-
tions for peaceful solution. See von Glahn, op, cit.,
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Western legalistic country, should any conflict arise with
the PRC over the agreement it may vant the conflict to be
resolved by a body of world lavw. The PRC, Lowever, prefers
that the dispute be settled through negotiations. Gary L.
Scott, a legal scholar, explains:

The PRC practice relating to the settlement of
disputes arising over treaties differs considera-
bly from that of most States. Many of the world’'s
treaties (6% now contain clauses which refer dis-
putes arising over treaties to the International
Court of Justice for settlement. None of the PRC
treaties contain such a provision.

The PRC stand on the question of dispute set-
tlement by third parties is clear. They are
against it, and regard the settlement of disputes
over treaties to be the sole province of the con-
tracting parties . . . Thus the intervention in a
dispute by a third party, such as the ICJ, 1is re-
garded as an infringement upor State sovereignty
« « « The PRC view that Legotiations serve as the
best means of dispute settlement is similar to
that of the Soviet Union.7e

The PRC became a party to the statute of the International
Court of Justice when it replaced the Republic of Chirpra's
seat at the United Nations.?7°® However, it @"repudiated on
September 5, 1972, the previous acceptance by the Republic

of china (1946) of the compulsory jurisdiction of the Court

under the Optional Clause.,'"80

78 SCOtt, Op, Cit., Pp.131-132.
?9 von Glahn, op, cit., p.S4.

80 Tbid.
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Thus in the case of future Sino-British disputes over the
Hong Kong agreement, both nations perhaps may conduct negjo-
tiations through the JLG before 20008! or reopen rnew negoti-
ations whenever the disputants agree, Would the UK be will-
ing to argue with the PRC over the agreement once the UK no
longer has any direct authority over the territory?82 It is
really difficult to tell and would depend upon the peculiar

circumstances which might exist at that tiae.

Strengths and Xeaknesses

I1ike many other legal documents, the Sino-British Joint
Declaration as a solution for the question of Hong Kong also
kas strengtks and weaknesses. The agreement solves the Sino-
British dispute over the sovereignty of Hong F¥ong, and it
alsc provides a framework for the preservation of Houg
Kong's unique economic system and life-style up to 2047, O=n
the other hand, the agreement contravenes the Constitution
of the PRC, it is rigid and ambiguous in many regards, it

gives no provision for the interpretation of the aqreement,

81 According to paragraph ’8) of Arnex II, the Joint Liaiscn
Group will continue its work until January 1, 2000. Para-
graph 3(a) of Annex II indicates that one of the JLG's
function is "to conduct consultation on the implementa-
tion of the Joint Decliaration." Thus 1t can serve the
function of conflict resolution at least before January
1, 2000.

82 pccording to Paragrark 4 of the joint Declaratiom, Brit-
ain's responsibility for the administration of Hong Koayg
ceases after June 30, 1997.
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and it leaves Hong Kong a "problem." We will discuss these
issues from a legal point of view.

Strengths. As we have noted, before the negotiatiomns
there was a Sino-British dispute over the sovereignty of
Hong Kong. The PRC asserted that all areas of Hong Kong were
Chinese territories, that all the Hong Kong treaties were
unequal and invalid, and that it would recover . Hong Kony
when time permits. The UX argued that it had treaty rights
to claim sovereignty over Hong Kong. Since both parties
"have reviewed with satisfaction the frjendly relations ex-
isting between the +two Governments and people in recent
years,"83 they negotiated and reached a mutually acceptable
agreement on the question of Hong Kong. The agreement stipu-
lates that the PRC will recover Hong Kong on July 1, 19387
and the UK is authorized to administer Hong Kong up to June
30, 1997. The British realized that: "Hong Kong, includingy
the Newv Territories, has since 1898 beccue an integral whole
and Her Majesty's Government are satisfied that there is no
possibility of dividing the New Territories which revert to
China on 1 July 1997 from the remainder."®* Hence the UK de-
cided to return to the PRC the entire colony of Hong Kong,
whether ceded or leased areas. Thus the Sino-British con-
flict over the sovereignty of Hong Kong is settled orce for

all.

83 preamble of the Joint Declaration.

84 wp praft Agreemert," p.8.
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Another important merit of the agreement is 1its special
arrangement for the post-1997 Hong Kong to remain a capital-
ist society. Hong Kong has been a free port of the world and
a center of world trade and finance for a long time. It is a
business-oriented capitalist enclave. Instead of absorkbiag
Hong Kong into the communist system, the agreement provides
a framework for Hong Kong to preserve its unique ecouonmic
system aad way of life after it reverts to Coamunist China.
The PRC agreed to endorse a legal agreement to guarantee
that Hong Kong basically remains unchanged in political, so-
cial, and economic aspects after the takeover, The main
thrust of the guarantee is that "the socialist system and
socialist policies shall aot ke practised” in the HKSAP, and
"Hong Kony's previous capitalist system and life style shall
remain unchanged."®
As stipulated in the agreement, the PRC elaborates its
detailed policies of how the post-1997 Hong Kong will be ad-
ministered for fifty years. As reported by Time magazine,
"It provel to be a virtual bill of rights outliring almost
every feature of post-1997 Hong Kong from its life-style to

its bank notes."85 fThe South China Morning DPost also lauds

the minuteness of the agreement:

e « {for} the amount of detail they have managed
to include in the document. If it does not answer
every question, at least it arnticipates most of
the major ones and succeeds in presenting a pic-
ture of the way in which Eongkong people will live

85 Fico Iyer, "A Colony's Uncertain Future," Time, Octoter
8, 19384, p.38.
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and work after 1997.86
Cn the PRC's pledge to Hong Rong, the Agiaweek makes the
following conments:
It embodies a Bill of Rights as good as any yet
conceived and better than most: freedoms of the
person, of speech, of the press, of travel, of as-
sembly, of belief, of academic research, ard even
the "right to raise family freely." The list goes

on and on, enshrining also Hongkong's economic in-
dependence, 87

Truly, those rights and freedoms that the people of Hong
Kong may ernjoy after 1997 are well-detailed in several sec-
tions of Annex I of the Joint Declaration. Section X stipu-
lates: "Students shall enjoy freedom of choice of educatioan
and freedom to pursue their education outside the Hong Kong
Special Administrative Region."™ Section XIII even indicates:
“"The provisions of the International Covenant on Civil and
Political Rights and the International Covenant on Econoric,
Social and Cultural Rights as applied to Hong Kong shall re-
main in force."™ This section says, "the rights and freedons
of inhabitants and other persons" in the HKSAR will be pro-
tected "according to law." Such rights and freedomns in-
clude:

freedon of the person, of speech, of the press, of
assenbly, of association, to form and join trade
unions, of correspondence, of travel, of novement,
of strike, of demonstration, of choice of occupa-

tion, of academic research, of belief, inviolabil-
ity of the hone, the freedom to marry and the

86 "The Sound of One Hand Clapping," South China Morning
Post, September 27, 1984, p.2.

87 “'pongkong, China,'" Asjaweek, October 12, 1984, p.5.
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freedom to raise a family freely.2®®
cther rights and freedoms such as the right to confiden-
tial legal advice, access to the courts, free choice of law-
yers to represent in the courts, obtain judicial remedies,
challenge the actions of the executive in the courts, reliy-
ious freedom, and freedom to leave Hong XKong without special

authorization are all stipulated in the agreement (Sections

¥

XIII and YXIV). In addition, all of the freedoms and rights
promised by the PRC will be enshrined in the Basic lLaw, the
future constitution of Hong Kong.

Heaknesses. One major problem of the agreemeunt is that
it contravenes the Constitution of the PRC. As we have noted
earlier, it is clear that the agreement violates the Consti-
tution both in spirit and in letter. Ching cites examples to
explain the situation:

If the Chinese government permits Hong Kong a sep-
arate legal system, it would appear to be in vio-
lation of Article 33, which says that "all citi-
zens of the PPBC are egqual before the law.”" If
Chinese citizens in Hong Kong are governed under
different laws, then treatment clearly is not
equal. Hong Kong, for imstance, has effectively
eliminate capital punishments. While the death
penalty is relatively common in China.

If the Chinese government permits capitalism to
be practiced in Hong Kong, the goverament itself
may be judged to be 1in violation of the coanstitu-
tion. This is because Article 24 says "the state
« « =« combats capitalist, feudal and other deca-
dent ideas." If the state abdicate its responsi-
bility to combat capitalism in one part of China,
namely Hong Kong, it would appear to ke guilty of

88 Section XIII of Annex I.
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dereliction of duty.?®?
Generally, diplomats of a sovereign state neither negotiate
an international agreement contravening its supreme law nor
ask for ratification if they consider it to be unconstitu-
tional. The PRC leaders considered the agreement to be *con-
pletely in accordance with the Constitution" and ratified
it. A dispute may arise some day if the Constitution is not
revised to accommodate the situation of Hong Kong or in tne
case that some future leaders of the PRC consider the agree-

ment to be uncomnstitutional.

The weakness of the agreement 1is also reflected in its
rigidity and ambiguity. The agreement canuot be amended, it
must be taken as a whole or without it., According to a Brit-
ish interpretation:

e o « there is no possibility of an amended agree-
nent. The alternative to acceptance of the present
agreement is to have no agreement. In this case
the Chinese Government has made it plain that ne-
gotiations would not be reopened and that it would
pubiish its own plan for Hong Kong. There is no
guarantee that such a urilateral plar would in-
clude all the elements included 1in the draft
agreement, nor would it have the same status as
legally binding agreement between the two coun-
tries.99
Thus it is impossible to have the agreement revised. As Dav-

ies puts it: "After all, the +text has been published on a

take-it-or-leave-it basis and only if it were greeted by an

89 Ckiny, Hong Kong and Chkina, p.76.

90 wp praft Agreement," p.7.
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overwhelaing condemnation would it not go forward for rati-
fication by Britain and China."91 If the people of Hong Kong
do not accept it then there is the risk that the PRC will
unilaterally announce its own policy for Hong Kong. An indi-
vidual expressed his resentment: "The whole thing has not
been a very fair play to us because we have not had any say
and there is no other alternative other than not to have an
agreement at all.m92

The unamendability of the agreement was further criti-
cized when the Government of Hong Kong set up an office to
assess the acceptability of the accord. According to a re-
ports

e« « « the office was widely branded by many criti-
cs as a “charade" and a "farce" since thke joint
declaration could not be changed, and Honrgkong's
citizens could only "take it or leave 1it." Many
bitterly resented the Assessment Office because
they saw it as an attempt by the British Govern-

ment to whitewash the test of acceptability and
extract an approval from the Hongkong people.®3

91 Dperek Davies, "Traveller's Tales," FEER, November 1,
1984, p.23.

92 Hong Kony 1985, p.38. Tke receding part of the text
reads: "I belong to the piddle income group who do not
have the means to emigrate to other countries and because
I was born and educated ir Hong Konyg I would wish to stay
in Hony Kong. Tor the purpose of your statistics you can
classify me as one of those who would accept the draft
agreement but I hope you will also take into account that
I ornly accept it with much reluctance and with many res-
ervations about the feasibility of its implementation. dy
heart is not truly at ease and I have no full contidence
in our future." See pp.37-38.

93 Emily Lau, "Assessment Assessed," EZER, December 13,
1984, p.?26.
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Thus the rigidity of the agreement wmakes it an offer that
canrot be refused. "In many cases, the joint declaration was
accepted with deep reservations because there was no
choice."94 This is a serious veakness, because no matter how
perfect or how complete a legal document may be, it cannot
cover everything. As a journalist puts it: "There is no way
that a 34-paqge document can adequately set out the framework
for the SAR after 1997."9S5 In addition, any unexpected event
could happen at any time in the future. If there is a provi-
sion for treaty revision then the agreement can serve its
intended purpose more effectively. Otherwise it will hamper
the function for which it was originally designed.

Though the agreement is well-detailed, it also looks am-
biguous in certain regards. It contains no provision con-
cerning the problems of interpretation. According to vou
Glahn, an international law scholar, "A highly desirable
procedural provision that ought to be included in every mod-
err treaty is an article outlining whatever methods or agen-
cy has {sic} been agreed upon by the parties for the inter-
pretation of thke agreement."9% Hungdah Chiu, a leygal scholar
specialized in the PRC's legal system, argues that the PEC

has the practice of providing provisions for treaty inter-

94 Ibid., p.27.

s Epily Lau, "Time to Face the Challenye of 1997," FE
Novenber 27, 1984, pe.32.

I
2ol

-1

96 yon Glahn, op, cit., p.S5S04.
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pretation in international treaties.?” Nevertheless, in the
Sino-British Joint Declaration on Hong Kong, no provision as
such is provided. In case any 1issues such as a treaty dis-
pute arise the interpretation might cause probleus.

Another aspect of the ambiguity of the agrcement has Leen
reflected ip some important issues of general concern. For
example, Section I of Annex I says, "The chief executive of
the Hong Kong Special Administrative Region skall be select-
ed ty election or through consultations held locally and be
appointed by the Central People's Government." It is impor-
tant to note that there is a biq difference between electiou
and consyltation. The result of election represents the
choice of the public or the mandate of the people; whereas
the result of consultation means appointaent from Peking. As
part of the political culture of the PRC, cousultation has
alvays been conducted under the direction of the Chinese
Communist Party. The Chinese People's Political Consultative
Conference (CPPCC) for example, is "a patriotic united £front
organization led by the Commurnist Party with participation

by the democratic parties « . . ."98 Thus the aabiguity of

?7? Chiu, op, cit., p.72.

98 "Fewyer Comnunists in CPPCC," Beiijing Review, May 9, 1983,
p.6. According to a Beijirg Review report, Yang Jingreq,
head of the Chinese Communist Party's United Front Work
Departrent, told a three-member delegation sent Ly the
Dalai lLama on Noveuber 27, 1984, +that Party General S5Sec-
retary Hu Yaobang said that after the Dalai Lama returns,
"the Central Committee of the Chinese Communist Party
will recomnended that he be elected as a NPC vice-chair-
man, and, in consultation with other parties that he be
elected as a vice-chairman of the National Committee of
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this provision may 1lead to a dispute in the selection of a
future Hong Kong chief executive. As ve have noted earlier,
important gquestions such as who will control the People's
Liberation Army (PLA) in Hong Kong and vill the citizens of
Hong Kong be required to serve in the PLA are not stipulated
in the agreement. Questions like these all reflect the ambi-
guity of the accord and need to be clarified.

Since there are so many important legal problems remain-
ing to be clarified, we are 1led to realize that there is
still a Hong Kong "problem." Given the unpredictable nature
of the political situation in the PRC, whetlker future re-
gimes of the PRC will honor the agreement is very uncertaia
especially when we consider that there are still more than
sixty years to come to test the result, No wonder the Unof-
ficial Members of the Hong Kong Executive ard Legislative
Councils released a formal statement after the completion of
the agreement to express the worries of the people of Hong
Kong about their future, It is important that the PRC should
demonstrate its sincerity to keep its promises to the people
of Hong Kong by taking solid 1legjal efforts to eliminate all

of the existing legal problems.

the Chinese People's Political Consultative Conference."
This is the Chinese Communist way of "consultation." See
"Beijing Receives Dalai Lama's Envoys," Beiijing Revics,
December 3, 1984, pp.9-10.




CHAPTER V

CONCLUSION

As indicated by Prime Minister Margaret Thatcher, "The
Agreement fully meets the political requirements of Britain
and China."! According to Ikle, "Negotiation requires a
willingness to compromise . . = and both sides must make
concessions . . . Neither side can expect to win all it
wants . . . If both sides negotiate in good faith . . . they
can alvays find a fair solution , , « ."2 He goes on to say
that "two elements must normally ble present for negotiation
to take place: there must be both common interests and is-
sues of conflict., Without common interest there is nothing
to negotiate for, without conflict nothing to neqotiate
about."3 The PRC and the UK have a common interest in a sta-
ble and prosperous Hong Kong; Lowever, in the past they have
had conflicting views regarding the legal status of Hong
Kong. In order to settle the problem they came to the bar-
gaining table with the view of reaching an agreement accep-

table to both parties., At the begining of the negotiations

1 "Hong Kong: Signing of the Sino-British Agreeament,” Policy
Staterents 68/84. New York: British Information Services,
December 19, 1984, p.Z2.

2 Fred Chkarles Ikle, How Nations Negotiate (New York: Harper

3 Trid., p.2.
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they insisted on their respective positiors in regard to the
validity of the Hong Kong treaties and sovereignty over the
territory. After Hong Kong's two major financial crises re-
sulted from the parties' «confrontation over their negotiat-
ing positions, they realized that some concessions had to be
nade in order to achieve their conmon aim. Thus mutual ac-
conrpodation was reached and the way to conclude a mutually
acceptable solution was opened. We sawv the UK giving up its
claim of sovereignty over Hong Kong and the PRC legitimizing
Britain's administration over Hong Kong up to 1997 and the
PRC promised to leave Hong Kong autononmous for fifty years.

legally speaking, ¢the Hong Rong agreemeant has a symbolic
meaning: it is a legal remedy for the issue of Hongy Kony.
In addition to solving the Sino-British dispute over the
status of Hong Kony, it also provides for a framework for
the post-1997 status of Hong Kong. Since the agreement is a
bilateral, legally binding treaty, it will have a restrain-
ing function on the PEC's exercise of sovereignty over Hong
Kong up to 2047. 1If the PRC violates the agreement, it will
have to pay at least some diplomatic price, Though the in-
ternational community may not be akle to enforce interna-
tioral 1law effectively and most of the treaty-violatiug
states will justify their behavior by all kinds of excuses,
violation of the treaty can hurt that country's internatiorn-
al irage. Thus this is why a scholar would assert that

"Hong Kong's most important protection will be China's con-
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cern for its international reputation.™*

Given the copsiderations that the PRC had all the superi-
ority in terms of rav pover,S why would it make so many con-
cessions and come to terms with the UK? As 1indicated by
Baldwin, "all generalizations about power should be set in a
context fas a minimum) {of} who is trying to get whom to do
what."6 In the case of Sino-British negotiations over the
issue of Hong Kong, as we have noted, the PRC intends to re-
cover Hong Kong, to make use of Hong Kong tc boost its mod-
ernization, to use the "Hong Kong model" as a way of promot-
ing the unification of Taiwan with mainlanrd China, and to
maintain good relationships with the ASEAN countries, the
UK, and the USA. If Peking acted arbitrarily, it could take
possession of Hong Kong in hours, However, by so doing it
would wreck Hong RKong's prosperity--which would greatly d4di-
minish Hong Kong's value to the economic goals of the PRC.
In addition, it would hurt the PRC's image as a reasonable

member of the world community and ultimately frustrate its

¢ Thomas P. Bermstein, "China in 1984, the Year of Hong
Kong,* Asian Survey, 25 (January 1985): 36.

S To refresh the reader's menory: The PRC is amuch larger
ttan Hong Kong in terms of area and population, Hong Kong
has heavy material dependence upon the PBC, the UK is
11.0090 miles away from Hong Kong by sea and 6,000 miles by
air, and the UK has no military tase in the East of Suez.
In addition, the UK had decided to give up Hong Xong as
early as the 1950s.

6 David A. Baldwin, "Power Analysis in World Politics: New
Trends Versus 0ld Tendencies," in Power, Strategy, and Se-
curity, ed: Klaus Knorr (Princeton, NJ: Princeton Univer-
sity Press, 1983), p.23.
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own intention to gain Taiwan and spoil its relatiors with
countries whose help it nceds to improve its econony.

A power-oriented scholar such as Hans J. Morgenthau, con-
siders diplomacy--achieving peace through accommodation--as
"an element of national power" and is "essential for the
preservation of international peace."? He asserts that "dip-
lomacy must enmploy the means suited to the pursuit of its
{national} objectives."® The PRC chose to solve the issue of
Hong Rong through peaceful negotistions instead of violeut
war. It also made large concessions such as to permit Hong
Kong to practice capitalism up to 2047 and to legitimize
Britain's right of administration up to 1997. The choice
was based on 1its overall considerations of national objec-
tives which were to recover Hong Kong and to make use of the
Hong ¥Kong arrangement to serve its many other diplomatic
goals.

As Tkle suggests, under normal conditions, when countries
have conflicts and where a common interest exists, they will
come to the bargaining table for a solution. The Sino-Brit-
ish situation has been the case in point. As Prime Minister
Thatcher recalled: %, . . that the nejotiations were not al-

ways easy. At certain points there were difficult decisions

7 Hans J. Morgemthau, Politics among Nations: the Strugile
for Power and Peace, sixth edition, revised by Kenneth Wae
TLompson (New York: Knopf, 1$85), p.5613.

8 Ibid., DPe564.

&
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to ke made on both sides. There vwere monments of tension."?
However, both parties overcame these difficulties because as
Premier Zhao asserted, they "have shown regard for largjer
interests . . . and displayed a spirit of mutual understand-
ing and friendly cooperation.m10

Thus we tend to believe that intermnational conflict can
be solved peacefully so long as there is a common interest
for all parties coucerned. However, not all goveranments are
willing to solve their international disputes with others
through peaceful negotiations. Perhaps there is no commonly
sought interest, or there are other reasonse. This 1is tue
reason wvhy the world community is still bothered by the is-
sues of Korea, of Germany arnd of wmany other international
conflicts. The conclusion of the Hong Kong agreement does
provide the world community with a good example for the
peaceful settlement of international disputes. Meanwhile, we
also should understand that treaty relations are helpful to
world peace only if they are faithfully wmaintained. The ium-
plementation of the Hong Kong agreement is also an issue of
general concern and deserves our further consideration.

Since the ratification of the agreement on May 27, 1935,
everything seems to have been going smoothkly. The Joint Li-

aison Group and the Land Commission have become operative,

9 f"Hong Kong: Signing of of the Sino-Britishk Agreement,"
Pe2e

10 npxcerpts from Speeches in Peking,"™ The New York Times !
NYT hereafter), December 20, 1984, p.y3.
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the Drafting Comzittee of the Basic Lav with twenty-three
representatives from Hong Kong has beguu work,!t! and the
Joint Declaration also has been filed with the UN Secrectari-
at for registration. The whole international community has
wished Hong Kong a successful future. However, views of
Hong Kong's prospects differ: some observers are optimistic,
some pessimistic.

The optimistic scenario, to summarize the findings of
George L. Hicks, 1is based on five propositions.t? {1) Tae
golden goose theory: Hong Kong is an egg-laying goose, its
prosperity will continue to provide the PRC with handsome
economic interests, and the PRC will treasure it. (2) The
Taivan issue: if the PRC sets a good example in Honqg Kong,
it will have the chance of getting Taiwan back. (3) The Chi-
na always keeps its word school: though the PRC has a poor
record in terms of keeping its word domestically, it does
not break its international agreements. The Honyg Kong ajree-

ment is an international one and the PEC should keep it.

11 Tn addition to 15 high-ranking government officials, 10
public figures, and 11 jurists from the mainland, the
Committee also has 23 representatives from Hony Konyg.
See "NPC VNames HK Law Group," Beiijing Review, July 1,
1985, p.6-7. The Conmmittee had its first mceting from
July 1 through July 5, 1985. It will work out a draft Ba-
sic lLav for Hong Kong by 1988 and expects to complete its
work by 1990. See "Committee Fegins Work on HK Law,"
Beijing Review, July 15, 1985, p.7.

12 George L. Hicks, "Hong FKonJ on the Eve of Commurnist
Rule," a paper presented at the panel discussion on "Tae
Future of Hony Kongy as a Market Economy"™ in the Annual
Meeting of the Western Social Science Association, April
24-27 1985, Fort Horth, Texas, p.le.
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Contrary to Eicks' observation, Gary L. Scott, a scholar who
specializes in the PRC's treaty relations, asserts that the
PRC does have some alleged treaty violations as accused by
the USA, India, and the Soviet Union:
In 1963 the United States Department of State pub-
lished a document in which it charged the PRC with
numerous violations of treaties and international
law. The charges include alleged PRC violation of
the Korean Armistice Agreement of 1953, violation
of the trade agreements between India and the PRC
signed on April 23, 1953 and October 14, 1954, and
violation of the 1955 Agreed Measures Announcenent
between the United States ard the PRC regarding
the repatriation of civilianms. In most of the
above cited cases the United States charged the
PRC with numerous violations of each agreement.
e « « India and the Soviet Union, among others,
have repeatedly charged that China has violated

various treaties and other rules of international
lays.13

(4) China's good record in Hong Kong: the PRC could hLave
easily taken over or disrupted Hong Konjg at any point since
1949, its treatment of Hong Kong has been peaceful, thus
there is no reason to think tkat it will not continue this
way in the future. ’5) The China is becoming capitalist the-
sis: even if not becoming capitalistic, the PRC is liberal-
izing in many vays as the revolntion winds down. 1Its inten-
tion to modernize will help rather than harm Hongy XonJde.
Thus the PRC, in this view, has every incentive to make the

Hong Kong agreement work.

13 Gary L. Scott, China Treaties: the Post-Revolutionary
Restoration of International and Order (Dohbs Ferry, NY:
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The pessimist, however, looks at the future of Hong Kong
with serjous reservations, expressing distrust in Coamunist
Chira, or at least a lack of confidence based or inconsis-
tencies of policy, veak legal tradition, and the problem of
succession. Even Lydia Dunn, the Chairwoman of the Hong Kong
Trade Development Council in lLondon, otherwise an optimist
about the future of Hong Kong, recogrizes a residual ques-
tion:

So far, so good--but the question remains, voiced
by a number of people, what confidence can there
be that the terms of the Agreement will be imple-
mented by China in the letter and in the spirit?
It can be said without making any value judgement
on the relative merits of either philescphy that
the political philosophies underlying capitalism
and socialism are essentially incompatible. Again,
imaginative as the 'one country, two systems' con-
cept may be, it is a unigue and untried concept
developed by the present leadership of China. Giv-
en the many discontinuities which have character-
ized the policies pursued by successive leader-
ships since the establishment of the People's
Republic, what guarantee is there that a future
leadership will homour the term of the Agree-
ment?t 4

William H. Overholt, vice President of Bankers Trust Cou-
pressed reservations: "There is resiqual concern that, while
honoring the overall agreement, Chinese leaders or factions
may be tempted to state opinions or iatervene in details

that could gradually alter life in Hong Kong."1S Mark Elvin,

14 1ydia Dunn, "Hong Kong after the Sino-2ritish Declara-
tion," Interrational Affairs 61 (Spring 1985): 203.

.
N @
(8]
[62]
.

1S ¥illiam H. Overholt, "Hong Kong and China: a N
tionship," Current History, 84 (September 1985)
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director of tkhe Asian Studies Center at St. Anthkony's
College, Oxford, has also expressed Lis reservations in an

interview with The New YorK Times. Elvin argues:

There is not nuch long term future for the colony,
despite Chinese promises . « . =« The leaders in
Peking will find it impossible to rumn Hong Kong as
a capitalist exception in a Communist nation. If
that had been possible . . . they would have done
so in Shanghai.l®

Pessimists are especially concerned with the PRC's record
of breaking past agreements. Perhaps the most impressive
examples have to do with Shanghai and Tibet. The PRC's ex-
perience in Shanghai, as a Newsweek article recalls:

~ « « when the Conmunists took power on the main-
land in 1949, they promised private industrialists
in Shanghai that they could stay in business. Soon
aftervard, the government compelled the so-called
national bourdeoisie to sell their assets to the
state at a low fixed rate and then persecuted then

as "capitalist tails that had to be cut offf the
socialist economy.t?

It was the Common Program of 1549, the PRC's provisional
constitution, that allovwed private industries and businesses
to continue operating in Shanghai and other commercial cit-
ies after mainland China was communized, For example, Arti-
cle 26 of the Common Program stipulated:

The basic principle for the economic construction

of the People's Republic of China is to develop

production and bring about a prosperous economy

through the policies of taking into account both
public and private interests, of bernefiting both

16 R. W. Apple Jr. "London FExpects Hong Kong Accord to ¥iwu
Fasy Approval in Parliament," NYT, September 26, 1984,
p. 8.

17 "Hong Konqg Puys Some Time," Newsweek, October 1, 1934,
p.40.
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labor and capital . . « The state shall coordinate

and regulate state-owned econony, cooperative
economy, the individual economy of peasants and
handicraftsman, private capitalist econo-

MY « « « 18 , ,
Article 31 also stipulated: "The economy jointly operated
by state and private capital is of a state-capital nature.
Whenever {possible} necessary . . . private capital shall be
encouraged +to develop in the direction of state-capital-
ism . . . "9 Thus it was clear that at the very beginning
of the Chinese Communist regime, private industries and
businesses vere permissible. However, under the Three-anti
(San-fan) and the Five-Anti (Wu-fan) campaigns that were
"aimed at the activities and residual attitudes of the small
but important urban business class' launched in 1952,29 pri-
vate businesses and industries were totally eliminated. Tke
Peking regime tolerated capitalists at the early stage of
the "liheration" in order to facilitate the takeover. Once
the regime was firmly established, it began to wipe out tae

capitalistic enterprises.

18 "The Common Program of the Chinese People's Political
Consultative Conference," in Constitutions of the Comuu-
nist Party-States, ed: Jan F. Triska (Starford, CA: The
Hoover Institution, 19638), r.96.

19 Ibid, p.97.

20 Frederic M. Kaplan, Julian M. Sobin, and Stephen Andors,
Pncyclopedia of China Zoday, updated edition (New York:
Harper & FRow, 1979), p.i8. The Three-Anti Campaiyn
sought to combat corruption, waste, and bureaucracy in
the urban sector, while the Five-Anti Campaign was aimed
at bribery, theft of state property, tax evasion, theft
of state economic secrets, and emwbezzlement in carryiuyg
out government contracts.
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Peking's encounters with Tibet also concluded with a sad
ending. On May 23, 1951, the PRC and Tibet signed an
"Agreement on Measures for the Peaceful Liberation of Tibet®
The Seventeen-Point Agreement). The agreement stipulated
that the Central people's Goveranment of the PRC would not
change the political and social systems of Tibet and that it
would accord Tibet a high degree of autonomy, however, such
an agreement did not last very 1long.2t In 1959, after an
eight-year effort to work with Peking, relations between the
Tibetan people and the Chinese Communists deteriorated., "The
Dalai Lama led an ill-advised insurrection of poorly armed
peasants and monks against the Communists, The uprising was

mercilessly crushed, and the Dalai Lama and some 90,000 fol-

2t For example, Article 4 of the Agreement stipulates: "The
Central authorities will not alter the existing political
system in Tibet. The central authorities also will not
alter the establishked status, functions and powers of the
Dalai Lama. Officials of various ranks shkall hold office
as usual." However, the Dalai Lama accused that the Chi-
nese Communists "did not lose any opportunity to under-
mine my authority and to sow dissensions among my peo-
ple.”" On the undertaking that officials of various ranks
shall continue to hold office as usual, the Legal Inquiry
Committee on Tibet reported that it was “violated on a
large scale at the lower level of admirnistration. Several
Tibetan witnesses have given evidence that district and
village leaders have been executed, or deyraded and hu-
miliated « « « « Village and district leaders were fre-
quently replaced by persons from the lowest classes wio
were prepared to work with the Chinese." See Tibet and
the Chinese People's Republic: a Report to the Interna-
tional Commission of Jurists by Its Legal Inguiry Cmmit-
tee on Tibet (Geneva: Ipnternational Commission of Ju-
rists, 1960), pp.172-3. For a detailed discussion on the
allejed violation of the agjrecment see Chapter Four
(pp. 167-214)., TFor the full text of the agreement see
pp.215-218.
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lowers fled to India."22 As to the current situation of Ti-
bet, Taylor observes:

Today, there are up to 250,000 Chinese troops ir
Tibet. A regional bureaucracy heavily laden with
non-Tibetans is in place despite Peking's claimed
reforns and a pleige made by Communist Party chief

Hu Yaobang three years ago to "Tibetanize" local
government.

The Chinese and Tibetan communities are sharply
divided, segregated not by law but by suspicion
and ill feelings.23
This is the reason why the Tibetan refugees would remind the
people of Hong Kong about their "hitter lesson." In a letter

to the editor of the Par Eastern ZEconomic Revjew, Lhasanyg

Tsering, an official of the Tiltet Information Office, based
in Dharamsala, India, asserted that "Peking cannot and must

not be taken on trust.v24

22 %¥alter A. Taylor, "Cold Conmfort for China in a Sullen Ti-
bet,®" 0. S. News & Rorld Rerort, August 29, 1983, p.43.

23 1bid. According to an Agiaweek report, the first secre-
tary of the Chkinese Communist Party Committee in Tibet,
the most powerful person in the territory, Yin Fatany,
was replaced by Wu Jirhua in mid-1985. Both Yin and Wu
are ethnic Hans instead of local Tibetans. See "Passage,"

Asiaweek, June 21, 1985, p.85.

24 Lhasang Tsering, "Bitter lesson," Far Eastern Ecomnomic
Feview ( FEER hereafter), July 19, 1934, p.7. Part of the
letter reads:

e o « "Rhat price the word of Chinese ministers now?"
and "What price the assurance in 1983's 10-point plan?"
are questions that not only the British Government and
negotiators should bear in mind but which every resident
of Hong Kong should ponder.

« =« Our bitter lesson has been that Peking cannot
and must not be taken on trust. No treaty can be bindiny
on Peking as it goes back on its pledges with impunity as
soon as the tepporary purpose for which they initialiy
signed the treaty has been served.
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It is generally agreed that in the PRc the concept of the
rule of lav is far from being wvell-established. A scholar
even asserts: "Phe radical tendency in China has been hos-
tile to the idea of rule through law (not even to speak of a
rule of law)."25 During its thirty-five-year brief history,
the PRC has promulgated four constitutions in 1954, 1975,
1978, and 1982. One author on the PRC obhserves:
In Communist China, the constitution is not the
basic law of the land, rather is a creation of the
Communist Party and an instrument of the Communist
dictatorship. It is a manifesto of the aims of the
Communist state as defined by the ruling elite.

The real basic law of China 1is the dictate of the
Communist Party.2®

For example, the 1975 constitution made "organs of state
leadership « « « to be no more than executive instruments of

the Party."27 Even the new constitution still “'"accepts im-

And Peking will renege on any and all coomitments—-
even those that are unequal in its favour. Such has beern
their consistent behaviour with us, and there is no rea-
son to suppose that they will behave differently with
others. The so~called "17-Point Agreement on the Peaceful
liberation of Tibet" which Peking forced on the Tibetarn
delegation and then ignored as well as the "“Panchsheel
Agreement® with India whick Peking blatantly violated in
1962 and subsequent years can be cited as cases in poirt.

I do not know what the people of Hongkong can 4o akout
the present situation--but I do know that Peking carnnot

te taken at its word. It 1is my sincere hope that some
reans can be found whereby Hongkong'!s prosperity and its
separate identity caan be maintained.

25 peter R. Moody Jr., Chinese
ment and Liberalization 1976
1983), p.75.

26 George P. Jan ed., Go

ent of Communist Chira /San
Francisco: Chandler, 196

27 Jurgen Domes, The Government and Politics of the 2EC, a
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plicitly the Four Basic Principles {of Adherence} of the
CCP." 28

In the PRC, a comaon practice 1is that what the powerful
says counts. According to Zou Yu, the PRC's minister of jus-
tice, "the sense of law" is weak among the PRC's citizeas
and government officials, In an interview with the Beijing

Review, Zou asserted:

e = « there is still a general {sic} weak sense of
the law among Chinese citizesms. Some government
officials are so ignorant of the law that they
merely act on government policies without seeing
the importance of understanding the law . . . .
Some government functionaries have, through the
long years of revolutionary wars, fostered the
habit of acting upon Party policies alone . . .
Indeed, long after the founding of the People's
Republic there is still a tendency to overlook the
law.29

Since the concept of "the rule of law" is weak, the practice
of "the rule of pman" tends to prevail. In terms of the Hony
Kong arrangement, we have already seen this principle in op-
eration. One vivid example was Deng Xiaoping's harsh state-
ment about the stationing of the PLA troops in Hong Kong af-
ter 1997. On May 25, 1984, the PRC's paramount leader
denounced tvwo senior Ckinese officials--Geng Biao, former
jefense minister, and Huang Hwa, former foreign minister--

for speaking "absolute —rubbish"®™ on the subject of Hong

e

Tice of Transition (Boulder, CO: FWestview, 1985), p.S0.

28 Tbid., p.91.

29 Jip %Wei, "Making Law a liouschold word in China," Beiijinj
EFeview, August S5, 1985, p.2€.
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Kong.3° Geng and Huang "had said earlier iu the presence of
Hongkong visitors that China would not send PLA units to
Hongkong to replace British troops."3! Deng's reaction was
harsh and almost emotional, according to a report:
Speaking to Hongkong reporters in a televised
meeting immediately £ollos%ing an NPC session, Deag
snapped that "of course" China would station
troops on Hongkong's soil, since it was "Chinese
territory"™ in any case.32
Deng also stated that apart from himself, *the only Chinese
officials authorized to make statements on Hong Kong's fu-
ture vere Premier Zhao Ziyang, the head of Hong Kong-Macau
Affairs Office, Ji Pengfei, Foreign Minister Fu Yuegian and
the ministry's spokesman,"33
Since the system of the rule of 1law irn the PRC is yet to
he established, the role of the comnmunist leadership is cru-

cial in all matters. Deng Xiaoring, the most powerful person

in the PRC and a pragmatist in the view of Western observ-

30 Amanda Bennett, "Deng Shows He Isn't Soft on Hong Konjg,"
The Kall Street Journal ( ¥SJ hereafter), May 29, 1984,
p.28.

31 Dpavid Bonavia, "Get Back in Step!" FEER, June 7, 1384,
p- 13.

32 Tpid.

33 Teresa Ma, "Fluttering Beats," FEER, June 7, 1984, ©p.1l4.
Somne people argued that Deng's strong statement on tke
issue of Hong Kong "appeared to be aired at placatinyg
rilitary leaders and other conservatives who thirk the
governmnent has been too soft on the Hong Kong issue®

(Bennett, op. cit.). However, it also irdicated "that
earlier statements by senior officials could so quickiy
become 'inoperative'" (Ma, op. cit.)e. In addition, such

n'personal control' «could mean that assurances on Hong-
kong's future could be set aside if or when these person-
alities disappear.™ fIbid)
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ers, has launched ambitious reform programs to modernize the
PRC. His approach includes opening doors to the Kest by im-
porting foreign capital, +technology, and managerial skills
and conducting large-scale reorganizations at all adminis-
trative levels by promotirg younger and better educated
technocrats to run the government. However, we nust ask:
¥ill Deng's successors be stroug enough to maintain the cur-
rent course? According to Earl ¥, Foell of the Christian

Science Monitor:

Most of the bright college graduates who do join
support Mr. Deng's modernizatioan proyram vigorous-
ly. But younger leaders vary widely in their aims
from province to province. Some remain 1loyal to
the old, inefficient, but job-secure collectivist
patterns, while others favor the riskier but ulti-
mately more wealth-producing free-market shift
that has been under way for the last six years.3®

Thus in order to perpetuate current policies initiated by
Deng, it is essential that Deng's successors are poverful

enough to steer the same course. As Newsweeck observed: "To

make his open-door revolution last, Deng will have to uproot
that deep-seated xenophobia. Even more important, hLe npust
ensure that his chosen successors are strong enough to take
on any challengers who may be waiting in the wings.'"35 The
past political realities of the PRC indicate that such prob-

lens do await Deng and his followers. According to Western

34 EFarl W. Foell, "Out with the 014, in with the New iu Chi-
na," Christian Science Monitor ! CSH hereafter), Septea-
ter 17, 1985, p.40.

3s ®Chinpa's Year of PRejuvenation," Ncwsweek, January 14,
1985, p.49.
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observers, there were conflicting statements between Deng
Xiaoping and Chen Yun at the closing session of a special
Chinese Communist Party Conference held in September 1985. A

news report indicated:

While Mr. Deng urged that the current reforms be
kept on course, Mr. Chen aimed criticism directly
at specific points in reforms Deng has initiated
over the past seven years. Chen leads a faction of
veteran leaders, many of whom served under Mao
Tse—-turg, who have been critical of Deny Xiaop-
ing's policies.36

Since both Deng and Chen are members of the Stauding Comnit-
tee of the Politiburo, the PRC's nost powerful decision-mak-
ing body, such conflict could lead a drastic change of ex-
isting policies.

In his study of the succession problem of Communist Chi-
na, John Gardner asserts that "the succession guestion has
regularly involved bitter factional disputes and conspira-
tional dealings within the political elite"™ im socialist
states, 37 Gardner elaborates on the situation of the PRC as
follows:

The pattern of uucertainty, instability, conflict
and major policy changes, which characterises suc-
cession in virtually all the socialist states, has
been most vividly illustrated 1in the People's Re-
public of China. To be sure, China was a relative
late-comer in terms of facing its first succes-

sion, but whken it came it was particularly explo-
sive and dramatic,38

36 Julian Baum, "Deng's 5pars with Leadinygy Critic over Chi-
nesc Eeform Program,"™ CSM, September 24, 1984, p.7.

37 John Gardner, Chipoge Politics and Succession to Mag ’New
York: Holmes & Meier, 1932), p.l.

38 Ibid, p.5.
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No wonder there have heen vorries like whether "the course
Deng has set China wupon will be systained when he 1is no
longer on the scene. Are his successors firmly in place? Can
they survive and pursue present policies?n39
A final uncertainty has to do with the legal problems of
the Hong Kong agreement. As we have noted 1in chapter IV,
there are several potential legal problems in the agreement,
such as its rigidity and ambiguity. As editorialized by Ta
Kung Pao, a left-wing Chinese newspaper in Hong Kong, "What
haprens as regards Hongkong's adpinistration after China re-
covers sovereignty is entirely an internal matter of China
and brooks no interference fror other countries."4® Thus af-
ter 1997, the PEC almost can do whatever it wishes toward
Hong Kongd and there is nothking muck the international comnu-
nity can do about it. Accordirg to Professor D. W. Bowett of
the Queen's College, Oxford, "I don't think the Basic law is
an effective guarantee, because Chkina is a state with inde-
pendent sovereign power, it has the right to revise its law
any time., If in ten or eight years it wants to revise its

law, I don't think any one can stop it.%+?

39 John Hughes, "Heng £Kong's FPuture in Deng's Hands," Ine
Norman Tramscript, June 6, 1985, p.6b.

40 Quoted and translated into English by Agiaweek, sea
ntprogress,' But How Much," Asiaweek, December 23-33,
1983, p.15.

41 Margaret Ng (Wu Ai-i), "The Sino-Britishk Agreement as Re-
viewed from the Point of International Law: TwO Interuna-
tional Law Experts on Honyg KXong," Ming Pao Monthly, 224
(August 1984): 4.
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Given the above considerations, post-1997 Hong Kongy
remains a problem. It certainly will "live or die by Pe-
king's political whim."42 As Paul Wilkinson, professor of
International relations at the University of Aberdeen, puts
it: "Hong RKong has a one-vay ticket to an unknown destina-
tion."e3
As ve have reviewed the Sino-British eucounter over Hong
Kong, e have noted that time was oa the side of the PKC,
which asserted that the issue would be settled when the
situation was ripe. 1In terms of power ve also observed the
PRC vwas dominant over the UK. Hong Kong has a heavy depcn-
dency on mainland China for water, fresh food, raw m;teri-
als, and many other provisions to keep it ruaning smoothly.
Since Hong Kong borders omn the PRC, the PRC could seize Hong
Kong in a matter of hours if the PRC wishked to act arbitrar-
ily. In addition, the PRC's manipulation of nationalism
also vwon a majority support from the Chinese in Hong Koag
for the recovery of the territory. However, before the ne-
gotiations, the PRC followed a hands-off policy. Prompted
by the UK's initiation, +the PRC entered into talks aud made
extensive concessions in recognizinyg the UK's rijht of ad-
ministration over Hong Kong. It also subseguently pledged to

the wyorld that it will fairly administer the territorf when

a2 %"promises, Promises," editorial of the Hall Strcet Jour-
nal, October 10, 1984, p.26.

43 Paul Wilkinson, 'Hong Kong: a One-way Ticket to an Un-
known Destination," Government and Opposition, 18 (Autumn
1923) : 457.
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it resumes sovereignty. What, one night ask, has the PRC to
gain from such a moderate, restrained, and diplomatic solu-
tion of the Hong Kong problem?

In our analysis of the negotiations, we have clearly in-
dicated that the PRC's arrangement for the post-1997 status
of Hong Kong serves Wwell Peking's goals both domestic and
foreign. To aid im carrying out its ambitious modernization
program, Hong Kong provides capital, technology, managerial
skills, and important Western connections, This explains
the PRC's policies toward Hong Kong which politically, so-
cially, and econonmically is different from the Mainland. 1In
order to promote its relations with the Western world and
the ASEAN countries, the PRC intends to demonstrate througn
its Hong Kong policy that it is reasonable and peace-lovinjy.
Purthermore, - the Hong Kong arrangement can serve as a model
for its strategy in gaining Taivan. Leaving Hong Kong free,
at least for a period of fifty years, can demonstrate to the
international community that the PRC is practical in its
pursuit of natiomal unification. Tkis can be Loth a lure to
and a pressure on Taipei.

Finally, we might ask: ¥ill post-1997 Pong Kong continue
to provide a safe harbor for non-communist interests? As we
have noted earlier, the inconsistencies of policy, the weak-
ness of the legal tradition, and thke problem of succession
in Communist China, together with the legal problems of the

Hong Ronqg agreement leave the future of Hong Kong uncertain.
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Now, to be deductive instead of speculative, Wwe may say: As
along as the PRC maintains its current open door policy, as
long as its leaders remain committed to the ideal of wmodern-
ization, as long as no extreme ideoloygical dogmatism--such
as experienced during the Cultural Revolution--arises, and
as long as the Hong Kong solution is not a political expe-
diency, then the prospects for a free Hong Kong seem reasou-

ably good.

Epiloque

As we have noted earlier, one objective of the PRC's Hong
Kong policy is the unificationn of Taivan with the #ainland.
Deng Xiaoping has clearly stated that "the resolution of the
Hongkong question has a direct impact on the Taiwan ques-
tion.™%4 In the speech of Octoter 22, 1984, Deng told his
colleagues of the Central Advisory <Commission that a more
flexible policy would be followed in dealing with Taivan.
Thus for the prC, the "Hong Kong model™ is applicable to tke
case of Taiyan. Since part of this research is about the
broader international significance of the Hoag Kony agree-
ment, it is proper to consider here something of its impli-

cations for Taiwan.

view, Fekruary 4, 1985, pa.15.



After the Sino-Japanese
the Ching Government upder
After some fifty years of
reverted to China in 1945

China has become a divided

21¢€
Har, Taiwan was ceded to Japan by
the Treaty of Shimoroseki (1395).
Japaunese occupation, the island

after World war IXI. Since 1949,

country as a result of civil war,

with the Communists occupying the Mainland and the National-

ists, the island of Taiwan. The latter also hold the Pesca-

dores, Kinmen, and Matsu. Since both claim to be the sole

and legitimate government of all China, a situation of con-

frontation has lasted for more than thirty-five years.

In order to review whether the Hong Kong arrargement

mnight serve as a model for Taiwan, it is helpful to comfare

the similarities and differences Letween the two places. To

begin with, FHong Kong and Taiwan are both Chinese territo-

ries predominantly occupied by ethnic Chinese with Chinese

cultural traditions, Thus, though the majority of residents

of Hong Kong speak Cantonese rather than “Mandarin, the writ-

ten language of both cultures is the same. Of course, after

sone 150 yvears of British rule, Hong Konj has been somewhat

influenced by British tradition. 1Its legal system, to naae

only one example, 1is heavily Westernized (it is, hovwever,

far from being Anglicized in terms of culture). Moreover,

both Hong Kong and Taiwan have practiced free enterprise and

achieved rapid economic growth.4S Both rely heavily or for-

45 As we have indicated tkat Hong Kong's 1982 per capita in-

come was US$6,173 (See the "Human Fights"™ section of
Chapter 1II). Taiwan's per capita, according to a March
1985 description, “"js more than US$3,000." Carl Gold-
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eign trade to develop their economy. Finally, communise is
unpopular among both peoples. Carl Goldstein, correspondert

of the Far Eastern REcomomic Review in Taipei, has observed

that in Taiwan "almost everyone rejects the claim by the
People's Republic of China to represent them, %46

As for the differences bhetween Hong Kong and Taiwan, sev-
eral deserve mention here. Econonmically, as ve have pointed
out, Hong Kong has a heavy dependency upon mainland China.
Without regular material supplies from the PEC, Hong Kony
will inevitably have difficulty in terms of daily life aund
economic growth. oOn the contrary, Taiwar produces more than
enough food for self-sufficiency and export. Though there
has been some reported indirect trade between Taiwan and the
Mainland through Hong Kong, the volume is not significant.47

Militarily, Homng Kong borders the PRC ard has only a
small garrison in the territory primarily to assist the gov-

ernment in maintaining stability.4® Thus <£or Hong Kony,

stein, "Prosperity as Well as Politics Is at Issue in Ta-
ivan," FEER, March 21, 1985, p.104.

46 Ibid.

47 According to a Far Eagtern Economic Review report, be-
tween 1978 and November 1984, the PRC's trade with Taiwan
via Hong Kong rose 17-fold to HK$3.74 billion. See lLouise
do Rosario, "The Door Opens Wide," FEER, February 28,
1985, p.97. Benmin Ribao also reported that indirect
trade betweer the Mainlard and Taivan for the first five
months of 1985 amounted HK3499 million, and is expected
to reach one billion by the end of 1985, Renmin Eibao
{Overseas Edition), October 25, 1935, p.1.

43 Hong Kopd 1985, a Review of 1984 (Hong Kong: Governrent
Information Services, 1985), p.234. In 1984, "the perma-
nent garrison comprised five Royal Navy patrol craft, a
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there is almost no defense to speak of. As for Taiwan's de-
fense capability and the possibility of a PRC invasion,
Goldstein has this to say:

Taiwan, on the contrary, has a well-equipped,
484,000-strong military to back up 1its rejection
of Peking's entreaties . . . a successful invasiou
is theoretically possible and the communist leai-
ership has adamantly refused to rule ocut the use
of force in settling what it regards as a purely
internal affair. But the 1logistical problems in-
volved in leaping the 160-KM-wide Taiwan Strait
would give pause to even the nost ardent warrior.
More importantly, Peking would have to pay a fear-
some price--both in humar and economic terms--for
an invasion of the island.*?
Thus militarily Taiwan would be a much more formidable oppo-
nent than Hong Kong in resisting communist military inter-
vention.

Politically, the differences betveen Hong Kong and Taiwan
are even more significant. Hong Kong is a territory c=ded by
Chinpa and leased to a foreign power under internatioral
agreements. The due date of the New Territories lease makes
the return of Hony Kong +to China time-fixed and inevitable.
As we have mentioned, the New Territories are essential to
the surviva) of the islani of Fong Kong and the Kowloon Pen-

insula. Once the New Territories are gone, the other two

areas become unviable. This is the major reason why the UK

naval tug, a Royal Marine raiding squadron, one United
Kingior and four Gurkha infantry battalions, a Gurkha ea-
gineer regiment, a Gurkha signals regiment, a Gurkha
transport regiment, one Rrmy Air Corps helicopter squad-
ron with 10 Scout helicopters, and one Royal Air Force
squadron with 10 Wessex helicopters." Ibid.

49 Goldstein, op, cit., p.105.
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agreed to the return of the whole colony of Hong Kong to the
PRC. The reversion of Hong Kong to China is a matter of ter-
ritorial recovery and 1leaves the UK and the people of ilong
Kong both no choice. For the PRC, the recovery of Honhg Kony
is a claim of treaty right. It is the ¢time frame involved
that made possible orderly negotiations and the smooth tran-
sition from a British to a mainland Chinese Hong Konge. The
motive behind all this for both parties was the continued
statility and prosperity of the colony.

The separation of Taiwan from the Mainland is the resuit
of a civil war, The political reality for current Chirna is
that there is "one country, two governments." Each adminis-
tration has effectively exercised its sovereignty over ter-
ritories under its own domain since 1949. In terms of area
and population, mainland China is much stronger than the is-
land of Taiwan., The Republic of China, however, 1like the
PRC, is an active political entity in the international com-
munity despite the PRC's efforts to exclude it from world-
wide bodies and to force world opinion to recognize Peking
alone as the central government of China. By contrast with
the PRC's relatively unstable political situation (as for
example during the Cultural Revolution), "Taiwan Lhas enjoyed
staktle development and gradually increasing political free-
domsnS0 throughout its brief history. It has remained firm

to its principles of "no contact, uno negotiations, ro coa-

S0 Ybid.
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promise" with the PRC. As the situation stands, who will
unify whom is still a matter of uncertainty. Moreover, the
relationship of Taivan to the PRC is a matter of power rath-
er than a matter of right.

Since Taipei has adopted a strong anti-communist posi-
tion, it comes as no surprise that it should denounce the
Hong Kong agreement, President Chiang Ching-kuo has called
the "one country, two systems" policy and the Hong Kony
agreement ™nothing but a fraud, a scheme, an exercise in
united front tactics."S1! According to an article that ap-
peared in an official monthly, Taipei does not recognize the
Hong Kong agreement and has vowed to support the people of
Hong Kong and Kowloon in any struggle for freedomn:

« « « the ROC premier Yu Xuo-hwa . . < declared
that the agreement on Hongkong between Coanunist
China and the Britisk is not and can rot be recog-
nized by his country . « . . ¥e urged the Chinese
residents in Hongkong and Kowloon to more vigor-
ously pursue their struggle against Corxmunism, for
freedom. HWe will assist and support this strugygle

using various methods and via different chan-
nels.52

Taipei's reaction against the "Hong Kong model" has been ex-
pounded by Dr. King-yuh Chang, director general of the Gov-
ernment Information Office:

In fact, it is all nmere camouflage, AS everyoue

knows, free democracy and dictatorial Communism
involve two extremely different 1lifestyles--as a

S1 Ni Su-Fei, "Politics in Peking: Prospects for Hong Kong,"
Free China Review, 34 'Noveumber 1984): 17.

52 lew Wei-Liang, "The London-Peking 'Ayreement': Hongkong's
Problems Have Not Been Solved, 3ut Intensified," Free
China LFeview, 34 (November 1984): 20.
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mitter of fact, diametrically opposed systems. How
could they co-exist in one national institution
controlled by just one? And we may also ask, will
Communist China then allow the Chinese people on
the mainland to choose a system other than Commu-
nisn? .« < « .

Communist China is utilizing the so-called "one
country, two systems" and "Horngkong model" slogan
in major propaganda campaigns aimed at bagging the
Republic of China via deception of our friends and
compatriots abroad. We, ourselves, must stay alert
and foil their plot, assuring that its true nature
in public knowledge.S3

Expressions of unofficial opinions in Taiwan are similar
to those of the government in Carl Goldstein's report:

Political observers of all colours tend to play
down the significance of the Hongkong agreement as
a possible nmodel for wunification between Taiwan
and China, contrary to Peking's hopes. "We have
notking to gain and everything to lose by reunit-
ing with the mainland," said Antonio Chiang, a
prominent opposition activist and magazine editor.

The gererous terms of the joiat declaration
e« « « have not changed most people's minds owing
to almost universal mistrust for the Chinese lead-
ership®s intention and durability. Only a few
voices can be heard saying that +thke Hongkong
agreement may represent a starting point for the
negotiations some time after 1997, if the Chinese
Government proves its sincerity.S?

Thus in Taiwan, despite the conclusion of the Hong Xony
agreement, the government and the people remain unchanged in

their basic attitude in opposing a comnunist takeover.

53 Ring-yuh Chang, "A Communist Nationalism? a Closer Look
at Recent Chinese Communist Appeals to the National Sen-
timents of Chinese Everywhere--and at Motivating Factors,
Strategies, and Goals Involved," Taipei: Government In-
formation Office, January 1985, pp.10-11, 12

S¢ Carl Goldstein, "Keeping a Door Open," FEER, Novembher 11,
1984, p.l6.
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Since the situation of Taiwan is quite different froa
that of Hong Kong, the PRC camnnot expect to unify it by nere
political appeal. The final unification between the Mairlaad
and the Island will depend on which side has the capability
to persuade the other to unify peacefully or which side has
the power to conquer militarily. So long as Taipei is capa-
ble of maintaining the status guo and so long as Peking can
not win trust from the leaders and the people of the other
side of the Taiwvan Straits,SS the prospect of a unified Chi-
na seems to be still very slim. Now that a strong and uni-
fied China is the common aspiration of all Chinese people,
the best that they can hope for seems to be: for Taiwan, a
continuous economic and political development; for the Maiu-
lacd, in the words of Tsai Chenj-wen, professor of political

science of the National Taiwan University, a Peking's refor-

SS As far as Peking's peaceful overtures toward Taipei are
concerned, the PRC authorities seem not to be sincere.
According to a confidential document released by the Gen-
eral Office of the Central Comrmittee, the Chinese Comnmu-
nist Party, Peking urged all of its subdivisional Party
Committees! offices concerned with plans for Taiwan to
"hold every link, . . . make use of every possible oppor-
tunity and route" to "broaden the confrontation between
the Kuomintang {in Taiwanm} and the masses, to instigate
another Kaohsiung Incident, 1in order to create favorable
revolutionary conditions." See "Document of the General
Cffice of the Central Cocmnpittee, the Chinese Communist
Party: Memorandum of a Meeting on the Problems of Grasp-
ing the New Situation and Strengthening the Work and
Propaganda toward Taiwan, April 3, 1985," China Sprinj,
28 !fOctoler 1985): 11-12, Oon Decembher 10, 1979 in tuc
southern port city of Raohsiung, there was a violent dem-
orstration. "In the December demonstration, the police
tlocked a human rights rally. Fighting broke out, with
the demonstrators attacking the police with clubs and the
police using tear gas. It was reported that 130 policeneu
vere injured." See Facts on File, 1980, p.102.
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mation of its ®social and political systems in a bid to nar-
row the gap between the Taiwan Straits so that both sides
can come to the negotiation table."56 As a result of peace-
ful competition across the Taiwan Straits, tlke Chinese peo-
ple on both sides are sure to enjoy better human rights and
fundamental freedoms. Someday when the gap of whatsoever be-
tveen the Island and the Mainland 4is narrowed or even

bridged, then, the unification will certainly be fulfilled.

56 "ROC Scholars Scrutinize RAgreement on the Hongkong Is-
sue," The Free China Journal, October 7, 1934, p.1.
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Appendix A

JOINT DECLARATION
OF THE GOVERNMENT OF TNE UNITED KINGDOM OF
GREAT BRITAIN AND NOETHERN IRELAND
AND
THE GOVERNMENT OF THE PEOPLE'S REPUBLIC OF CHINA

ON THE QUESTION OF HONG KONG

The Government of the Onited XKingdom of Great Britain and
Northern Ireland and the Goverrment of the People's Republic
of China have reviewed with satisfaction the friemndly rela-
tions existirg between the two Governments and peoples in
recent years and agreed that a proper negotiated settlement
of the question of Hong Kong, which is left over from the
past, 1is conducive to the maintenance of the prosperity awnd
stability of Hong Rong and to the further strengthening and
development of the relations tetween the two countiries on a
nevw basis. To this end, they have, after talks between the
delegations of the two Goverrnments, agreed to declare as
follows:

1. The Government of the People's Republic of China declares
that to recover the Hong Kong area (including Hong Kong Is-
land, Kowloon and the New Territories, hereinafter referred
to as Hong Kong) is the common aspiration of the entire Chi-
nese people, and that it has decided to resume the exercise
of sovereignty over Hong Rong with effect from 1 July 1997,

2. The Government of the United Kingdom declares that it
will restore Hong Kong to the People's Republic of China
with effect from 1 July 1997.

3. The Goveranment of the People's PRepublic of Chira declares
that the basic policies of thke People's Republic of China
regarding Hong Kong are as follows:
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{1) upholding national unity and territorial integrity
and taking account of the history of Hong Kong and
its realities, the People's Republic of China has
decided to establish, 1in accordance with the provi-
sions of Article 31 of the Constitution of the Peo-
ple's Republic of China, a Hong Kong Special Admin-
istrative Region wupon resuming thke exercise of
sovereignty over Hong Kong.

(2) The Hong Kong Special Administrative kegion will be
directly under the authority of the Central People's
Government of the People's Republic of China. The
Hong Kong Special Administrative Region will enjoy a
high degree of autonomy, except 1in foreign and de-
fence affairs which are the responsibilities of tae
Central People's Government.

(3) The Hong Hong Special Administrative Region will bpe
vested vith executive, legislative and independent
judicial power, including that of final adjudica-
tion. The laws currently in force in Hong Kong will
resain basically unchanged.

(4) The Government of the Hong Kong Special Administra-
tive Region will be composed of 1local inhabitants.
The chief executive will he appointed by the Central
People's Government or the basis of the results of
elections or comnsultations to be held locally. Prin-
cipal officials will be nominated by the chief exe-
cutive of the Hong Kong Special Administrative Re-
gion for appointment by the Central People's
Government. Chinese and foreiygn nationals previous-
ly working in the public and police services in the
government departments of Eong Kong may remain iwu
employment. British and other foreign nationals may
also be employed to serve as adviser or hocld cer-
tain public posts in government departments of the
Hong Kong Special Administrative Region.

(5) The current social and economic systems in Hong Kong
will remain unchanged, and so will the life-style.
Rights and freedoms, including those of the person,
of speech, of the press, of assembly, of associa-
tion, of travel, of movement, of correspondence, of
strike, of choice of occupatior, of academic re-
search and of religious belief will be ensured by
law in the Hong FKong Special Administrative Region.
Private property, ownership of enterprises, legiti-
mate right of 1inheritance and foreiqm investr=ant
will be protected by law.

{6) Thke Hong Kong Special Administrative Region will re-
tain the status of a free port and a separate cus-
tons territory.
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'7) The Hong Kong Special Administrative Pegion will re-
tain the status of an international financial cen-
tre, and its markets for foreign exchange, gold, se-
curities and futures will continue. There +ill te
free flow of capital. The Hong Korng dollar will
continue to circulate and remain freely convertible.

{8) The Hong Kong Special Administrative Region will have
independent finances. The Central People's Govern-
ment will not levy taxes on the liong Kong Special
Administrative Region.

(9) The Hong £Kong Special Administrative Region nay es-
tablish mutually beneficial economic relations with
the United Kingdom and other countries, whose eco-
nomic interests in Hong Kong will be given due re-
gard.

(10) Using the name of "Hong Kong, China", the Hong Rong
Special Administrative Region may on its own main-
tain and develop econoric and cultural relations aud
conclude relevant agreements with states, regions
and relevant international organisations.

The Government of the Hong Kong Special administra-
tive Region may on its own issue travel documernts
for erntry into and exit from Hony Kong.

{11) The maintenance of public order in the Hong Kong
Special Administrative Region will be the responsi-
bility of the Government of the Hong Kong Special
Administrative Region.

112) The above-stated basic policies of the People's Ee-
public of China rega;ding Hong Kong and the elabora-
tion of them in Anmnex I to this Joint Declaration
will be stipulated, in a Basic Law of the Hong Kong
Special Administrative Region of the People's Repub-
lic of China, by the National People's Congress ot
the People's Republic of China, and they will rerain
unchanged for 50 years.

4. The Government of the United Kingdom and the Government
of the People's Republic of China declare that, during the
transitional period between the date of the entry into force
of this Joint Declaration and 30 June 1937, the Goverarment
of the nited Kingdom will be responsible for thke adminis-
tration of Hong Kong with the object of wmaintaining ané pre-
serving its economic prosperity and social stability; and
that the Government of the People's Republic of China will
give its cooperation in this connection.
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5. The Government of the United Kingdom and the Government
of the People's Republic of Ckina declare that, in order to
ensure a smooth transfer of govermment in 1997, and with a
view to the effective implementation of this Joint Declara-
tion, a Sino-PBritish Joint Liaison Group will be set up when
this Joint Declaration enters into force; and that it will
be established and will function in accordance with the pro-
visions of Annex II to this Joint Declaration.

6. The Government of the United Ringdom and the Governaent
of the People's Republic of China declare that lard leases
in Hong Kong and other related matters will be dealt with in
accordance with the provisions of Arnex III to tkis Joint
Declaration.

7. The Government of the United Kingdom and the Government
of the Peovle's Republic of China agree to inplement thae
preceding declarations and the Annexes to this Joint Decla-
ration.

8. This Joint Declaration is subject to ratification and
shall enter into force on the date of the exchange of iu-
struments of ratification, which skall take place in Beijing
before 30 June 1985. This Joint Declaration and its AZnnexes
shall be equally binding.

Done in duplicate at Reijirg on 19 December 1984 in the
English and Chinese languages, both texts being egqually au-
thentic.

For the

Government of the United For tre

Kingdom of Great Britain Government of the

and Northern Ireland People's Republic of China

Margaret Thatcher Zhao Ziyang
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ANNEY I

ELABORATION BY THE GOVERNMENT OF
THE PEOPLE'S REPUBLIC OF CHINA
OF ITS BASIC POLICIES REGARDING HONG KONG

The Government of the People's Republic of China elabo-
rates the basic policies of the People's Republic of China
regarding Hong Kong as set out in paragraph 3 of the Joint
Declaration of the Government of the United Kingdom of Great
Britain and Northern Ireland and the Governmert of the Peo-
ple's Republic of China on the Question of Hongy Kong as fol-
lovs:

The Constitution of the People's Republic of China stipu-
lates in Article 31 that "the state may establish special
administrative regions when necessary. The systems to be in-
stituted 1in special adnministrative regions shall be pre-
scribed by laws enacted by the Wational People's Congress in
the light of the specific conditions." In accordance witn
this Article, the People's Republic of China shall, upon tne
resunption of the exercise of sovereignty over Hong Xong omn
1 July 1997, establish the Hong Kong Special Administrative
Region of the People's Republic of China. The National Peo-
ple's Congress of the People's Republic of China shall enact
and promulgate a Basic Law of the Honj Kong Special Adminis-
trative Region of the People's Republic of China (hereinaft-
er referred to as the Basic Law) in accordance with the Con-
stitution of the People's Republic of China, stipulating
that after the establishment of the Hong Kond Special Admin-
istrative Region the socialist system and socialist policies
shall not be practised ian the Hong Kong Special Administra-
tive Region and that Hong Kong's previous capitalist syster
and life-style shall remain unchanged for 50 years.

The Hong Kong Special pdministrative Region shall be di-
rectly under the authority of the Central People's Govern-
ment of the People's Republic of China and shall enjoy a
high degree of autonomy. Except for foreign and defence af-
fairs whichk are the responsibilities of the Central People's
Government, the Hong EKong Special Administrative FRegion
shall be vested with executive, 1legislative and independent
judicial power, including that of final adjudication. The
Central People's Government skall authorise the Hong FKony
Special Administrative Region to conduct on its own those
external affairs specified in section XI of this Annex.
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The government and 1legislature of the Hong Konyg Special
Administrative Region shall be composed of local inhabi-
tants. The chief executive of the Hong Kong Special Adminis-
trative Region shall be selected by election or tkrough con-
sultations held locally aud be appointed by the Central
People's Government. Prircipal officials (equivalent to Sec-
retaries) shall be nominated by the chief executive of the
Hong Kong Special Administrative Region and appointed by tke
Central People's Government. The legislature of the Hong
Kong Special Administrative Fegion shall be constituted by
elections. The executive authorities shall abide by the law
and shall be accountable to the legislature.

In addition to Chinese, English may also be used in or-
gans of government and in the courts in the Hong Kong Spe-
cial Administrative Region.

Apart from displaying the national £flag and national em-
blem of the People's Republic of China, the Hong Kong Spe-
cial Administrative Kegion may use a regional flag and em-
blem of its owvna.

11

After the establishment of the Hong Kong Special Adminis-
trative Region, the laws previously ir force in EHorng
Kong(i.e. the common law, rules of equity, ordinances, sub-
ordinate legislation and customary law) shall be maintaiued,
save for any that contravene the Basic lLaw and subject to
any amendment by the Hongy Konyg Special Administrative Region
legislature.

The legislative power of the Hong Kong Special Adminis-
trative Region shall be vested in the legislature of the
Hong Kong Special Administrative Region. The legislature may
on its own authority enact laws in accordance with the pro-
visions of the Basic Law and legal procedures, and report
them to the Standing Committee of the National People's Con-
gress for the record. Laws enacted by the legislature which
are in accordance with the Basic Law and 1legal procedures
shall be regarded as valid.

The laws of the Hong Kong Special Administrative Region
shall be the Basic Law, and the lawvs previcusly in force irn
Hong Kong and laws enacted by the Hong Kong Special Adminis-
trative Region legislature as above.

I11
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After the establishment of the Hong Kong Special
Administrative Kegion, the judicial system previously prac-
tised in Hong Kong shall be maintained except for those
changes consequent upon the vesting in the courts of the
Hong Kong Special Administrative Region of the power of fi-
nal adjudication.

Judicial power im the Hong Kong Special Administrative
Region shall be vested in the courts of the Hong Kong Spe-
cial Administrative Region. The courts shkall exercise judi-
cial povwer independently and free from any interference.
Members of the judiciary shall be immune from legal actiorn
in respect of their judicial functions. The courts shall de-
cide cases in accordance with the laws of the Hong Kong Spe-
cial Administrative BRegion and may refer to precedents in
other common law jurisdictions.

Judges of the Hong Kong Special Administrative Region
courts shall be appointed by the chief executive of the lony
Kong Special Administrative Region acting in accordance with
the reconmendation of an independent commission composed of
local judyes, persons from the legal profession and other
eminent persons. Judges shall be chosen by reference to
their judicial qualities and may be recruited from other
common law jurisdictions. A judge may only be removed foru
inability to discharge the functions of his office, or for
misbekaviour, by the chief executive of the Hong Kong Spe-
cial Administrative Region acting in accordance with the
recommendation of a tribunal appointed by the chief judge of
the court of final appeal, consisting of not fewer than
three local judges. Additionally, the appointment or remov-
al of principal judges/i.e. those of the highest rank) shall
be made by the chief executive with the endorsement of tae
Hong Kong Special Administrative Region legislature and re-
ported to the Standing Committee of the National People's
Congress for the record. The system of appointaent and re-
moval of judicial officers other tkan judges shall be main-
tained.

The power of final judgment of the Hong Kong Special Ad-
sinistrative BRegion shall be vested 1in the court of final
appeal in the Homg Kong Special Administrative Region, which
may as reguired invite judges fror other common law juris-
dictions to sit on the court of final appeal.

A prosecuting authority of the Hong Kong Special Adminis-—
trative Region shall control criminal prosecutions free from
any interference.

On the basis of the system previously operating in Hoag
Kong, the Hong Kong Special Administrative Region Government
shall on its ovn make provision for local 1lawyers and law-
yers from outside the Hong Kongy Special Admiristrative Re-
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gion to work and practise in the Hong Kong Special
Administrative Region.

The Central People's Government shall assist or authorise
the Hong Kong Special Administrative Region Government to
make appropriate arranyements for reciprocal Jjuridical as-
sistance with foreign states.

Iv

After the establishmert of the Hoag Kong Special Adminis-
trative Region, public servanrnts previously serving in Hong
Kong in all government departments, including the police de-
partment, and members of the judiciary may all remain in enm-
ployment and continue their service with pay, allowances,
benefits and conditions of service no less favourable than
before. The Hong Kong Special Administrative Region Goveru-
ment shall pay to such persons who retire or complete their
contracts, as +well as to those who have retired before 1
July 1997, or to their dependants, all pemnsions, gratuities,
allowvances and benefits due to thenm on terms no less favour-
able than before, and irrespective of their nationality or
place of residence.

The Hong Kong Special Administrative Kegion Goveranment
may employ British and other foreign nationals previously
serving in the public service in Hong Kong, and may recruit
British and other foreign nationals holding permanent ideun-
tity cards of the Hong Kong Special Administrative Region to
serve as public servants at all 1levels, except as heads of
major government departments [corresponding to branches or
departments at Secretary level) including the police depart-
ment, and as deputy heads of some of those departments. The
Hong Kong Special Administrative Region Government may also
employ British and other foreign nationals as advisers to
government departments and, when there 1is a need, nay re-
cruit qualified candidates from outside the Hong Kong Spe-
cial Administrative Region to professional and technical
posts in government departments. The above shall be enmployed
only in their individual capacities and, 1like other public
servants, shall be responsible to the Honj Kong Special Ad-
ministrative Region Govermnment.

The appointment and promotion of public servants shall he
on the basis of qualifications, experience and ability. Hony
Kong's previous system of recruitment, employmeat, assess-
ment, discipline, training and management for the public
service [including special todies for appointment, pay and
conditions of service) shall, save for any provisions pro-
viding privileged treatment for foreiygnm natiopals, bhe mainu-
tained.



The Hong Kong Special Administrative Region shall deal om
its own with firancial matters, including disposing of its
financial resources and drawing up its budgets and its final
accounts. The Hong Kong Special Administrative Region shall
report its budgets and final accounts to the Central Peo-
ple's Government for the record.

The Central People's Government shall not levy taxes on
the Hong Kong Special Administrative Region. The Hong Kong
Special Administrative Region shall use its finarncial rev-
enues exclusively for its own purposes and they shall not bhe
handed over to the Central People'’s Government. The systeas
by vhich taxation and public expenditure must be approved by
the legislature, and by which there is accountability to the
legislature for all public expenditure, and the systen for
auditing public accounts shall be maintained.

VI

The Hong Kong Special Admiristrative FEegion shall main-
tain the capitalist economic and trade systems previously
practised in Hong Kong. The Hong Kong Special Administrative
Regioa Goveransent shall decide its economic and trade poli-
cies on its own. Rights concerring the ownership of proper-
ty, including those relating to acquisition, use, disposal,
inheritance and compensation for 1lawful deprivation (corre-
sponding to the real value of the property concerned, freely
convertible and paid without undue delay) shall continue to
be protected by law.

The Hong Kong Special Administrative Region shall retain
the status of a free port and continue a free trade policy,
including the free movement of goods and capital. The Hong
Kong Special Administrative PRegion may on its owa maintain
and develop economic and trade relations with all states and
regions.

The Hong Fong Special Administrative PRegion shall be a
separate customs territory. It may participate in relevant
international organisations and international trade agree-
sents ({including preferential trade arrangements), such as
the General Aqgreement on Tariffs and Trade and arrangements
regarding international trade in textiles. EFxport gquotas,
tariff preferences and other similar arrangements obtained
by the Hong Kong Special Adrinistrative Region shall be en-
joyed exclusively by the Hong Kong Special Administrative
Region. The Hong Kong Special Administrative Region shall
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have authority to issue its own certificates of origin for
products manufactured locally, in accordance with prevailing
rules of origin.

The Hong Kong Special Administrative Region may, as ncc-
essary, establish official and semi-official economic and
trade missions in foreign countries, reporting the estab-
lishment of such missions to the Central People's Government
for the record.

Vi1

The Hong Kong special Administrative Region shall retain
the status of an international financial centre. The none-
tary and financial systems previously practised in Hong
Kong, including the systems of requlation and supervision of
deposit taking institutions and financial markets, shall be
maintained.

The Hong Kong Special Administrative Region Government
may decide its monetary and financial policies on its own.
It shall safeguard the free operation of financial business
and the free flow of capital within, into and osut of the
Hong RKong Special Administrative Region. Ko exchange control
policy shall be applied in the Hong Kong Special Administra-
tive Region. Markets for foreign exchange, gold, securities
and futures shall continue.

The Hong Kong dollar, as +the local legal tender, shall
continue to circulate and remain freely convertible. The au-
thority to issue Hong Kong currency shall be vested in the
Hong Kong Special Administrative Region Government. The Houy
Kong Special Administrative Region Government may authorise
designated banks to issue or continue to issue Hong Kong
currency under statutory authority, after satisfying itself
that any issue of currency will be soundly based and that
the arrangements for such issue are consistent with the ob-
ject of maintaining the stability of the currency. Hong Kouyg
currency bearing references inappropriate to the status of
Hong Kong as a Special Administrative Region of the People's
Republic of China shall be progressively replaced and with-
drawn from circulation.

The Exchange Fund shall be managed and controlled by the
Hong Kong Special Administrative Region Government, primari-
ly for regulating the exchanyge value of the Hong Kong dol-
lar.

VIII
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The Hong Kong Special Administrative Region shall
maintain Hong Kong's previous systems of shipping management
and shipping regulation, including the system for regulating
conditions of seamen., The specific functions and responsi-
bilities of the Hong RKong Special Administrative Region Gov-
ernment in the field of shipping shall be defined by the
Hong Kong Special Administrative Region Government omn its
own. Private shipping businesses and shipping-related busi-
nesses and private container terminals in Hong Kong may con-
tinue to operate freely.

The Hong Kong Special Administrative FEKegion shall be au-
thorised by tke Central People's Government to continue to
maintain a shipping register and issue related certificates
under its own legislation in tke name of "Hong Kong, China".

With the exception of foreign warskips, access for which
requires the permission of +the Central Pcople's Government,
ships shall enjoy access to the ports of the Hong Kong Spe-
cial Administrative Region in accordance with the laws of
the Hong Kong Special Administrative Region.

IX !

The Hong Kong Special Administrative Region shall main-
tain the status of Hong Xceng as a centre of international
and regional aviation. Airlines incorporated and havinyg
their principal place of business in Hong Kong and civil
aviation related businesses may continue to operate. The
Hong Xong Special Administrative Region shall continue the
previous system of civil aviation management in HonjJ Kony,
and keep its own aircraft register in accordance with provi-
sions laid down by the Central People's Government concern-
ing nationality marks and registration marks of aircraft.
The Hong Kong Special Administrative Region shall be respon-
sible on its own for matters of routine business and techni-
cal management of civil aviation, including the management
of airports, the provision of air traffic services within
the fight information region of the Hong Kong Special Adwmin-
istrative Region, and the discharge of other responsibili-
ties allocated under the regional air navigation procedures
of the International Civil Aviation Organisation.

The Central People's Government shall, in consultation
with the Hong Rong Special Administrative Region Government,
make arrangements providing for air services between tie
Hong Kong Special Administrative Region and other parts of
the People's Republic of Chkina for airlines incorporated and
having their principal place of business in the Hong Kong
Special Administrative Region and other airlines of the Peo-
ple's Republic of China. All Air Service Agreements provid-
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ing for air services between other parts of the People's
Republic of China and other states and reyions with stops at
the Hong Xong Special Administrative Region and air services
betveen the Hong Kong Special Administrative Region and ota-
er states and regions with stops at other parts of the Peo-
ple's Republic of China shall be concluded by ¢the Central
People's Government. ¥For this purpose, the Central People's
Government shall take account of +the special conditions and
economic interests of the Bong Kong Special Administrative
Region and consult the Hong EKong Special Administrative Re-
gion Government. Representatives of the Horg HKong Special
Administrative Region Government may participate as members
of delegations of the Government of the People's Republic of
China in air service consultations with foreign governmernts
concerning arrangerments for such services.

Acting wunder specific autkorisations froam the Central
People's Governuent, the Hong Kong Special Administrative
Region Government may: '

- renew or amend Air Service Agreenments and arrangements
previously in force; in principle, all such Agreemeats
and arrangements may be renewed or amended with tae
rights contained in suck previous Agreements and ar-
ranjements being as far as possible maintained;

- negotiate and conclude new Air Service Agreements pro-
viding routes for airlimes incorporated and haviny
their principal place of lrusiness in the Hong Kong Spe-
cial Administrative Region and rights for overflights
and technical stops; and

- negotiate and conclude provisional arrangements wkhere
no Air Service Agreement witk a foreign state or other
region is in force.

All scheduled air services to, from or through the Hong Kony
Special Administrative Region which do not operate to, from
or througk the mainland of China shall be regulated by Air
Service Agreements or provisional arrangements referred to
in this paragraph.

The Central People's Government shall give the Hong Koug
Special Administrative Region Government the authority to:

- negotiate and conclude with other authorities all ar-
rangements concerning the implementation of the above
Air Service Agreements and provisional arrangements;
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-~ issue licences to airlines incorporated and haviny
their principal place of business in the Hong Kong Spe-
cial Administrative Region;

- designate such airlines under the above Air Service
Agreements and provisional arrangements; and

- issue permits to foreign airlines for services other
than those to, from or through the mainland of China.

The Hong Kong Special Administrative Region shall main-
tain the educational system previously practised in Hong
Kong. The Hong Kong Special Administrative Region Government
shall on its own decide policies in the fields of culture,
education, science and technology, including policies re-
garding the educational system and its administration, the
ianquage of instruction, the allocation of fumnds, the exami-
nation system, the system of academic awards and the recog-
nition of educational and techrological qualificatious. In-
stitutions of all kinds, 1including those run by religious
and community organisations, may retain their autonomy. They
may contirue to recruit staff and wuse teaching materiais
from outside the Hong Kong Special Administrative Regiou.
Students shall enjoy freedom of choice of education and
freedon to pursue their education outside the Honyg Kong Spe-
cial Administrative Region.

X1

Subject to the principle that foreign affairs are the re-
sponsibility of the Central People's Government, representa-
tives of the Hong Kong Special Admirnistrative Region Govern-
ment may participate, as members of delegations of the
Government of the People's Republic of Chirna, in negotia-
tions at the diplomatic level directly affecting thke Hony
Kong Special Administrative Pegion conducted by the Central
People's Government. The Hong Kong Special Administrative
Region may on its own, using the name "Hong Kong, China®,
maintain and develop relations and conclude and imoblement
aJreements with states, regions and relevant international
organisations in the appropriate fields, including the eco-
nomic, trade, financial and monetary, shipping, comwmunica-
tions, touristic, cultural and sporting fields. Representa-
tives of the Hong Kong Special Administrative Pegiou
Government may participate, as memhers of delegations of tkha
Government of the People's Republic of China, in interna-
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tional organisations or conferences in appropriate fields
linmited to states and affecting the Hong Kong Special Admin-
istrative Region, or may attend in such othker capacity as
may be permited by the Central People's Government and the
organisation or conference concerned, and may express their
views in the name of "Hong Komng, China". The Hong Kong Spe-
cial Administrative Region may, using the name *"Hong Kong,
China", participate in international organisations and con-
ferences not limited to states.

The application to the Hong Kong Special Administrative
Region of international agreements to which tke People's Re-
public of China is or becomes a party shall be decided by
the Central People's Government, in accordance with the cir-
cunstances and needs of the Hong Kong Special Administrative
Region, and after seeking the vievs of the Hong Kong Special
Administrative Region Governnmernt. International agreements
to which the People's Republic of China is not a party but
which are implemented in Hong Kong may remain implemented in
the Hong Kong Special Administrative Regiomn. The Central
Peogple's Government shall, as necessary, authorise or assist
the Hong Kong Special Administrative Region Goverament to
make appropriate arrangements for the application to the Ho-
ing Kong Special Administrative Kegion of other relevant in-
ternational agreenments. The Central People's Governnent
shall take the necessary steps to ensure that the Hong Koag
Special Administrative Region shall continue to retain its
status in an appropriate capacity in those international or-
ganisations of which the People's Republic of China 1is a
menter and in which Hong Kong participates in one capacity
or another. The Central People's Government shall, where
necessary, facilitate the cortinued@ participation of the
Hong Kong Special Administrative Region in an appropriate
capacity in those international organisations in whicn Hong
Rong is a participant in ome capacity or another, but of
which the People's Republic of China is not a member.

Foreign consular and other official or semi-official mis-
sions may be established in the Hong Kong Special Adminis-
trative Region with the approval of the Central People's
Government. Consular and other official missions established
in Hong Kong by states which have established formal diplo-
matic relations with the People's Republic of <China may be
maintained. According to the circumstances of each case,
consular and other official missions of states having no
formal diplomatic relations with the People's PRepublic of
China may either be maintained or changed to semi-oftficial
missions. States not recognised by the People's Republic of
China can onrly estahlish non-governmental institutions.

The United Kingdom may establish a Consulate-General in
the Hong ¥ong Special Administrative Reygion.
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The maintenance of public order in the Hony Kong Special
Administrative Region shall be the responsibility of the
Hong Kong Special Administrative Region Government. Military
forces sent by the Central People's Government to be sta-
tioned in the Hong Kong Special Administrative Region for
the purpose of defence shall not interfere in thke internal
affairs of the Hong Kong Special Administrative Region. FEx-
penditure for these military forces shall be borne by tae
Central People's Government.

XIII

The Hong Kong Special Administrative Region Government
shall protect the rights and freedoms of inhabitants and
other persons in the Hong Kong Special Administrative Region
according to lav. The Hong Kong Special Administrative Re-
gion Government shall maintair the rights and freedoms as
provided for by the laws previously in force 1in Hong Kong,
including frecdom of the person, of speeck, of the press, of
assembly, of association, to form and join trade unions, of
correspondence, of travel, of movement, of strike, of demon-
stration, of choice of occupation, of academic research, of
belief, inviolability of the home, the freedom to marry and
the tight to raise a family freely.

Every person shall have the right to confidential legjal
advice, access to the courts, representation in the courts
by lawyers of his choice, and to ohtain judicial renedies.
Every person shkall have the right to challenge the actions
of the executive in the courts.

Feligious oryanisations and believers may maintain their
relations with religious organisations aud believers else-
where, and schools, hospitals and welfare institutions run
by religious organisations may be continued. The relation-
ship between religious organisations in the Hong Xong Spe-
cial Administrative Region and those in other parts of the
Peofrle's Fepublic of China shall be based on the principles
of non-subordination, non-interference and mutual respect.

The provisions of the International Covenant on Civil and
Political Rights and the Interrational Covenant on Economic,
Social and Cultural Rights as applied to Hong Kong shall re-
main in force.

X1V
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The following categories of persons shall have the right
of abode in the Hong Kong Special Administrative Regioa,
and, in accordance with the law of the Honyg Kong Special Ad-
ninistrative Region, be gualified to obtain permanent idern-
tity cards issued by the Hong Kong Special Administrative
Region Government, which state their right of abode:

- all Chinese natiopals who were born or who have ordi-
rarily resided in Eong Kong before or after the estab-
lishment of the Bong Kong Special Administrative Region
for a continuous period of 7 years or more, and persons
of Chinese nationality born outside Hong Kong of such
Chinese nationals;

- all other persons who have ordinarily resided in Honj
Kong before or after the establishment of the Hong Kong
Special Administrative Region for a continuous period
of 7 years or more and who have taken Hong Xong as
their place of permanent residence before or after the
establishment of the Hong Kong Special Administrative
Region, and persons under 21 years of age who were born
of such persons irn Hong Kong before or after the estab-
lishment of the Hong Kong Special Admninistrative Re-
gion;

- any other persons who had the right of abode only in
BEong Kony before the establishment of the Hong Kouyg
Special Administrative Region.

The Central People's Government shall authorise the Houg
Kong Special Administrative Region Government to 1issue, 1in
accordance with the law, passports of the Hong Kong Special
Administrative Region of tke People's Republic of China to
all Chinese nationals who hold permanent identity cards of
the Hong Kong Special Administrative Region, and travel doc-
unents of the Hong Kong Special Administrative Region of the
People's Republic of Ckina to all other persons lawfully re-
siding in the Hong Kong Special Administrative Region. The
above passports and documents shall be valid for all states
and regions and shall record the holder's right to return to
the Hong Kong Special Administrative Region.

For the purpose of travelling to and from the Hong FKoug
Special Administrative Region, residents of the Hong Kony
Special Administrative Region may use travel documents is-
sued by the Hong Kong Special Administrative Region Govern-
ment, or by other competent authorities of the People's Re-
public of China, or of otbler states. Holders of permanent
identity cards of the Hong Kory Special Administrative Re-
gion may have this fact stated in their travel documents as

evidence that ¢the holders have the right of abode in the
Hong Xong Special Administrative Region.
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Pntry into the Hong Kong Special Administrative Region of
persons from other parts of China shall continue to be reju-
lated in accordance with the present practice.

The Hong Kong Special Administrative Region Government
may apply immigration controls on entry, stay in and depar-
ture from the Hong Kong Special Administrative Region by
persons from foreign states and regions.

Unless restrained by law, holders of valid travel docu-
ments shall be free to leave the Hong Kong Special Admiris-
trative Region without special authorisation.

The Central People's Government shall assist or authorise
the Hong EKong Special Administrative Region Governument to
conclude visa abolition agreements with states or regions.
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ANNEX II

SINO-BRITISH JOINT LIAISON GROU?P

1. In furtherance of their copmmon aim and in order to ensure
a smooth transfer of government in 1997, the Government of
the United Kingdom and the Government of the People's Eepub-
lic of China have agreed to continue their discussions in a
friendly spirit and to develop the cooperative relationship
whick already exists between the two Governments over Hong
Kong with a view to thke effective implementation of the
Joint Declaration.

2. In order to meet the regquirements for liaison, consulta-
tion and the exchange of information, the two Governments
have agreed to set up a Joint liaison Group.

3. The functions of the Joint Liaison Group shall be:

(a) to conduct consultations on the implementation of the
Joint Declarationg;

{b) to discuss matters relating to the smooth transfer of
government im 1997;

{c) to exchange information and conduct consultations on
such subjects as may be agreed by thc two sides.

Matters on which there is disagreement in the Joint Liaison
Group shall be referred to the two Governments for solution
through consultations.

4. Matters for consideratior during the first half of tne
period betweer the establishment of the Joint Liaison Group
and 1 July 1997 shall include:

{(a) action to be taken by the two Governments to enable
the Hong Kong Special Administrative Region to main-
tain its economic relatious as a separate customs ter-
ritory, and in particular to ensure the maintenance of
Hong Kong's participation in the General Agreement ou
Tariffs and Trade, the Multifibre Arrangement and oth-
er international arrangements; and

{b) action to be taken by the two Governments to ensure
the continued application of international rights and
obligations affecting Hong Kong.

5. The two Governments have agreed that in the second half
of the period between the establishment of the Joint Liaison
Group and 1 July 1997 there will be need for closer coopera-
tion, which will therefore be intensified during that peri-
od. Matters for consideratior during this second period
shall include:
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‘a) prgcedures to be adopted for the smootk transition ia
1997;

k) action to assist the Hong Kong Special Administrative
Region to maintain and develop economic and cultural
relations and conclude agreements orn these matters
with states, regions and relevant intermational orga-
nisations.

6. The Joint Liaison Group shall be an organ for liaison and
not an organ of power. It shall play no part in the adminis-
tration of Hong Kong or the Hong Kong Special Administrative
Region. Nor shall it have any supervisory role over that ad-
ministration. The members and supporting staff of the Joint
Liaison Group shall only conduct activities witkin the scope
of the functions of the Joint Liaison Group.

7. PBach side shall designate a senior representative, who
shall be of Ambassadorical rarnk, and four other members of
the group. Each side may send up to 20 supporting staff.

8. The Joint Liaison group shall be established on the entry
into force of the Joint Declaration. From 1 July 1988 the
Joint Liaison Group skall have its principal base in Howng
Kong. The Joint Liaison Group shall continue its work until
1 January 2000.

9, The Joint liaison Group shall meet in Beijing, London and
Hong Kong. It shall meet at least once in each of the three
locations in each year. The venue for each meeting shall ke
agreed between the two sides.

10. Members of the Joint Liaison Group shall enjoy diplomat-
ic privileges and 1inmnmunities as appropriate when in the
three locations. Proceedings of the Joint Liaison Group
shall remain ccnfidential unless otherwise agreed between
the two sides.

11. The Joint Liaison Group may by agreement between the two
sides decide to set up specialist sub-groups to deal with
particular subjects requiring expert assistance.

12. Meetings of the Joint Liaison Group and sub-groups may
be attended by experts other than the members of the Joint
Liaison Group., Each side shall determine the composition of
its delegation to particuliar meetings of the Joint Liaison
Group or sub-group in accordance with the subjects to be
discussed and the venue chosen.

13. The working procedures of the Joint Liaisor Group shall
be discussed and decided upon by the two sides within the
guidelines laid down in this Annex.
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ANNEX III
LAND LEASES

The Government of the United Kingdom and the Government
of the People's Republic of China have agreed that, with ef-
fect from the entry into force of the Joint Declaration,
land leases in Hong Kong and other related matters shall be
dealt with in accordance with the following provisions:

1. All leases of land granted or decided upon before the en-
try into force of the Joint Declaration and those granted
thereafter in accordance with paragraph 2 or 3 of this An-
nex, and which extend beyond 30 June 1297, and all rights in
relation to such leases shall continue to be recognised and
protected under the law of the Hong Kong Special Administra-
tive Region.

2. All leases of land granted by the British Hong Kong Gov-
ernment not containing a right of renewal that expire before
30 June 1997, except short term tenancies and leases for
special purposes, may be extended if the lessee so wishes
for a period expiring not later than 30 June 2047 without
payment of an additional premium. An annual rent shall be
charged from the date of extension egquivalent to 3 per cert
of the rateable value of the property at that date, adjusted
in step with any changes in the rateable value thereafter.
In the case of old schedule lots, village lots, small houses
and similar rural holdings, where the property was on 30
June 1934 held by, or, in the case of small houses dgranted
after that date, the property is granted to, a person de-
scended through the male line from a person who was in 1898
a resident of an established village in Hong Kong, the reut
shall remain unchanged so long as the property is held by
that person or by one of his lawful successors in the male
line. Where leases of land not having a righkt of renewal ex-
pire after 30 June 1997, they shall be dealt with in accor-
dance with the relevant land lavs and policies of the Hong
Kong Special Administrative Region.

3. From the entry into force of the Joint Declaration until
30 June 1997, new leases of lard may be granted by the Brit-
ish Hong Kong Govermment for terms expiring mnot later than
30 June 2047. Suchk leases shall be granted at a premium and
nominal rental until 30 Jure 1997, after which date they
shall not require payment of an additional premium but an
annual rent equivalent to 3 per cent of the rateable value
of the property at that date, adjusted in step with changes
in the rateable value thereafter, shall he charged.
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4, The total amount of new land to be granted unier para-
graph 3 of this Annex shall be limited to 50 Lectares a year
{excluding land to be granted to the Hong Kong Housing Au-
thority for public rental housing) from the entry into force
of the Joint Declaration until 30 June 1997.

5. Modifications of the conditions specified in leases
granted by the British Hong Kong Government may continue to
be granted before 1 July 1997 at a premium equivalent to the
difference between the value of the land under the previous
conditions and its value under the modified conditions.

6. From the entry into force of the Joint Declaration untjl
30 June 1997, premium income obtained by <the Britisk Hony
Kong Government from land tramnsactions shall, after deduc-
tion of the average cost of land production, be shared
ejually between the British Hong XKorng Government and the fu-
ture Hong Kong Special Administrative Region Government. All
the income obtained by the British Hong Kong Government, in-
cluding the amount of the above mentioned deduction, shall
be put into the Capital Rorks Reserve Fund for the financiny
of land development and public works in Hong Kong. The Houy
Kong Special Administrative Region Government's share of the
prerium income shall be deposited in banks incorporated in
Hong Kong and shall not be drawn on except for the financing
of land development and public works in Hong Kony in accor-
dance with the provisions of paragraph 7(d) of this Annex.

7. 2 Lani Commission shall be established in Hong Koag imme-
diately upon the entry into force of the Joint Declaration.
The Land Commission shall be composed of an equal number of
officials designated respectively by the Government of tae
United Kingdom and the Government of the People's kepublic
of China together with necessary supporting staff, The of-
ficials of the twvo sides shall be responsible to their re-
spective governments. The Land Commission shall be dissolved
on 30 June 1997.

The terms of reference of the land Commission shall be:

a) to conduct consultations on the implementation of this
Annexs;

(b) to monitor observance of the 1limit specified in para-
graph 4 of this Amnex, the amount of land granted to
the Hong Kong Housing authkority for public rental
housing, and division and use of premium income re-
ferred to in paragraph 6 of this Annex;

(c) to consider and decide on proposals from the 3Britiskh
BEong Kony Government for increasing the liamit referred
to in paragraph 4 of this Annex;

{d) to examine proposals for drawing on the Hong Konj Spe-
cial Adainistrative Region Government's share of pre-
mium income referred to in paragraph 6 of this Annex
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and to mnake recommendations to the Chinese side for
decision.

Matters on which there is disagreement in the land Coanis-
sion shall be referred to the Government of the United Kinj-
dom and the Government of the People's Republic of China for
decision.

8. Special details regarding the establishment of the Land
Comnmission shall be finalised separately by the two sides
through consultations.
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EXCHANGE CF¥ MEMORANDA

fA) UNITED KINGDOM MFEMORANDUM

MEMORANDUM

In connection with the Joint Declaration of the Govern-
ment of the United ZXKingdom of Great Britain and Northern
Ireland and the Government of the Pepole's Republic of China
on the question of Hong Kong to be signed this day, the Gov-
ernment of the United Kingdom declares that, subject to tke
conpletion of the necessary amendments to the relevant Unit-
ed Kingdom leqgislation:

(3)

(b)

(c)

(d)

All persons who on 30 June 1997 are, by virtue of a
connection with Hong Kong, British Dependent Territo-
ries citizens [BDTCs) under the law in force in the
United Kingdom will cease to be BDTCs with effect from
1 July 1997, but will be eligible to retain an appro-
priate status which, without conferrirg the right of
abode in the United Kingdom, will entitle them to con-
tinue to use passports issued by the Government of the
United Kingdoma This status will be acguired by such
persons only if they hold or are included in such a
British passport issued before 1 July 1997, except
that eligible persons born on or after 1 January 1997
but before 1 July 1997 may obtain or be included in
such a passport up to 31 December 1997.

No person will acquire BDTC status on or after 1 July
1997 by virtue of a conrection with Hong Kong. No per-
son born on or after 1 July 1997 will acquire the sta-
tus referred to as being appropriate in sub-paragraph
fa) .

United Kingdom consular officials in the Hong Kong
Special Administrative Fegion and elsevhere may renew
and replace passports of persons nmentioned in sub-
paragraph (a) and may also issue them to persons, born
before 1 July 1997 of such persons, who had previousijy
been included in the passport of their parent.

Those who have obtaired or teen included in passports
issued by the Government of the United Kingdom under
sub-paragraphs (a) and (c¢) will be entitle to receive,
upon request, British consular services and protectiowu
when in third countries.

ng, 19 Decemher 1984,
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{B) CHINESE MEMORANDUM
Translation
MEMOFANDUY

The Government of thke People's Republic of China Las re-
ceived the memorandum from the Government of the United
Kingdom of Great Britain and Northern Ireland dated 19 De-
cenker 1984,

Under the Natiopnality Law of the People's Republic of
China, all Hong Kong Chinese compatriots, whether they are
holders of the "British Dependent Territories citizens!
Passport" or not, are Chinese nationals.

Taking account of the historical background of Hong Koug
and its recalities, the competent authorities of the Govern-
ment of the People's Republic of China will, vith effect
from 1 July 1997, permit Chinese nationals in Hong Kong wno
vere previously called "British Dependent Territories citi-
zens" to use travel documents issued by the Government of
the United Kingdom for the purpose of travelling to otker
states and regions.

The above Chinese nationals will not be entitled to Brit-
ish consular protection in the Hong Kong Special Administra-
tive Region and other parts of the People's Republic of Chi-
na on account of their holdiny tke above-mentioned British
travel docunents.

Beijing, 19 Decemher 1984.

Note: The entire text of the Joint Declaration and 1its an-
nexes are reproduced from Hong Kong 1985, a Review of
1984 f(Hong Kong: Government Information Services,
1985), pp-1-i6.




