
Calendar No., 809. 
52n CoNGREss, } 

1st Session. 
SENATE. 

{
REPORT 
No. 770. 

IN THE SENATE OF THE UNITED STATES. 

JUNE 1, 1892.-0rdered to be printed. 

Mr. MITCHELL, from the Committee on Claims, submitted the following 

REPORT: 
[To accompany S. 1578.] 

The Committee on Claims, to whom was referred the bill (S. 1578) 
entitled "A bill for the relief of the First National Bank of Newton, 
1\fass.," having had the same under consideration, beg to submit the 
following report: 

The bill proposes to appropriate $249,039.95, being the alleged amount 
of interest at the rate of 4~ per cent per annum on a judgment rendered 
January 24, 1881, in favor of the First National Bank of Newton, Mass., 
against the United States, in the sum of $371,025, from l\iarcb 1, 1867, 
to the date of payment. .A similar bill has heretofore passed this com­
mittee three times, and has also passed the Senate as many different 
times, based on a report originally submitted to this committee by 
Senator Jackson, of Tennessee, and of ~hich the following is a copy: 

[Senate Report No. 326, Forty-eighth Congress, first session. I 

Mr. JACKSON, from the Committee on Claims, submitted the following report, to 
accompan;y bill S. 1331: 

The Committee on Claims, to whom was referred the bill (S. 1331) makinp: appro­
priation for the relief of the First National Bank of Newton, Mass., have con~idered 
the same, and respectfully report: 

That on and prior to February 28, 1867, Julius F. Hartwell was cashier of the 
United States sub-treasury in Boston, Mass. While acting as such cashier he embez­
zled a large amount of the Government's money by lending the same to the firm of 
Mellon, Ward & Co., who were extensively engaged in stock spPcnlations. As the 
time for the examination of the funds in the sub-treasury approached, March~' 1867, 
when Hartwell's accounts would have to be passed, some plan bad to be devised by 
the guilty parties to prevent or delay exposure. The device resorted to and put in 
operation was to procure funds and assets of innocent third parties to be placed tem­
porarily on deposit in the sub-treasury till the examination was had, and then to be 
immediately withdrawn again, and thus tide Hartwell and his associates in the em­
bezzlement over the crisis. Edward Carter, the active financial member of said firm 
of Mellon, Ward & Co., who concocted th~s scheme with Hartwell, was a director in 
the First National Bank of Newton, and seems to have possessed not ouly the confi­
dence of, but unlimited influence over, E. Porter Dyer, the cashier of said uank. By 
means of this confidence and influence, and in execution of his and Hartwell's frau(l u­
lent conspiracy, Carter procured from Dyer the money, bonds, securities, and checks 
of the First National Bank of Newton, to the amount of $371,025, which were de­
posited in the sub-treasury on February 28, 18fi7, Hartwell giving a, receipt therefor, 
as cashier, that the deposit was" to be1·etu1'ned on demand in Governments, or bills, or 
its equivalent." This receipt being in the name of Mellon, Ward & Co., was imme­
diately indorsed by Carter as follow:s: "Pay only to the order of E. Porter Dyer, jr., 
cashier," and signed Mellon, Ward & Co. 

This deposit of its funds and assets was made without the knowledge and consent 
of the president and directors of the First Nati(lnal Bank of Newton. Hartw<'ll's de­
fault was discove'red on the night of February 28, and on March 1, 181:i7, when Dyer 
presented the above receipt and demanded its redemption, payment was refused, and 
the bank's funds and securities were held and appJieu by the Government to make 
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good Hartwell's default. The capital stock of the bank was $150,000. It was doing 
'1nd for years bad done a prosperous and profitable business, but this fraudulent mis­
application and appropriation of its· assets ruined the institution, and ou March 11, 
Ul67, it was placed in the hands of a receiver, and to make good its losses and provide 
the means to discharge its debts the stockholders ·were compe11ed to pay in a second 
time the amount of their respective holdings of its capital stock. On February 24, 
1873, the First National Bank of Newton filed its petition in the Court of Claims 
against the United States to recover the amount of its funus and assets so rleposited 
in the sub-treasury, and appropriated by the Government. The case was heard in 
December, Ul80, and judgment was rendered in favor of the bank January 24, lt>21, 
for-the full amount of principal claimed, viz, $:371,0~5. The full details of the con­
spiracy and transaction by which the Government, through the fra.ud of its agent, 
wrongfully got possession of the bank's assets are clearly set forth in 10 Court oi 
Claims Reports, p. 519 ; 96 United States Supreme Court Reports, 30; and lG Court of 
Claims Reports, p. 54, to which reference is here made for a more complete statement 
ofthe facts than herein-above stated. In delivering the opinion ofthe Court of Claims 
in the bank's snit, Chief Jnstice _Drake characterized the taking of its asset,~ as a ''vil­
lainous scheme," and the transaction as " sitnply a case of a bank being l'Ol>bed, and 
of its stolen assets being put into the bands of the cashier of the sub-t.reasury for a 
purpose which l>y no po.- sible view coulu in law be held to effect a transfer of the 
bank's right of property in them either to him or to the United States." That tbe 
United S-tates could :dot derive a benefit from the fraudulent act of their cashier or 
lawfully withhold the funds thus obtained admitterl of no question eit.her in law or 
morals. After referring to many of the authorities on the question, the Suprewe 
Court (96 U. S. Reports, p. 36) say, in conclusion: 

"But surely it ought to require neither argument nor anthority to support the prop­
osition that where the money or property of an innocent person has gone into the cof­
fers of the nation by means of a fraud to which its agent was a party, such money or 
property can not he held by the United States against the claim of the wronged and 
injured party. The agent was agent for no such purpose. His doings were vitiated 
by the nnderlying dishonesty and could confer no rights upon hiR principal" . 

On the 28th April, 1881, a duly certified copy of the bank's jurlgment against the 
United States was presented to the ~ecretary of the Treasury, as provided by law. 
Before its payment the now Attorney-General of the United States, in March, 18t:H, 
entered an appeal to the Supreme Court. This appeal beems to have been taken for 
the purpose of enabling him to examine the case. After making such examination 
and finding the case undistinguishable from that reported in 9o United States Re­
ports above cited, the appeal, which bad been in the meantime entered in the Su­
preme Court, was, on his motion, dismissed jn that court October 25, 1881. 

Thereafter, on October 29, 1881, the sum of $260,000 was paid, on account of this 
judgment, by the Treasurer of the United States, that being the only amQunt avail­
able under the appropriation then existing. The balance of $111,0~5 wa~:~ paid August 
30, 1882. 

Such is a brief history of the case. The bill under consideration proposes to pay 
the bank intm·est on the amount of its funds so taken anrl appropriated by the United 
States, from date of conversion to time of payment. The Court of Claims was not 
authorized to award such interest, its jurisdiction in the matter of "interest" being 
confined to cases of contract expressly stipulating for the payment of interest. It 
will hardly be insisted that this restriction upon one of its tribunals settles either 
the question of the Government's liability or the measure of its duty in a case like 
the present, where the contract relation is not voluntarily assumed by the party 
making the claim. The Gove1ument may with propriety refuse to recognize any 
obligat.ion to pay interest to those who voluntm·ily deal with it, withont expressly 
stipulat.ing for the payment of interest. But the que~tion of its obligation to make 
indemnity by the allowance of interest, where the creditor relation is forced upon the 
individual by the wrongful act of the Government or its agents, stands upon a dif­
ferent footing, and should be determined by the general principles of tho public law 
and the rules of natural justice and equity applicable to the facts and circumstances 
of the particular case. Ordinarily, the Government can not and should not uo maue 
responsible, to the extent of individuals, for the wrongful acts of its officers or agents. 
But ibis rule can not be justly invoked to shield or protect the Government from tile 
measure of responsibility applied to private persons, where it has adopted such 
wrongful acts and derived an advantage and benefit therefrom. Where the Govern­
ment bas profited by the fraud of it agent, why should it deny to the injured party 
the full redress that courts of equity would afl'ord as bet. ween individuals and privatb 
corporations? In the jurisprudence of all civilized countries the general doctrine is 
well settled that any one-except a ''bona fide" purchaser for value and without 
notice-who obtains po~session of property which has ueen procured from the owner 
by fraudulent means or practices is converted by the courts into a trustee, and ordered 
to account as such; or, as stated by Perry on Trusts, § 166, the principle "denotes 
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that the part,ies defrauded, or beneficially entitled, have the same right and remedies 
against him as they would be entitled to against an express trustee who had frauf1u­
lently committed a breach of tmst." Whenever the principal adopts the fraudulent 
act of his agent, or attempts to reap an advantage therefrom, his liability is properly 
measured by this rule. Indeed (says Perry on Trusts, 17Q), the doctrine has been 
thus broadly stated : 

"That when once a fraud has been comm1tted, no11 only is the person who com­
mitted the fraud precluded from deriving any benefit from it, but every innocent per­
son is so likewise, unless he has innocently acquired a subsequent interest; for a tbird 
person by seeking to derive any benefit under sucb a transaction, or to retain any 
benefit resulting therefrom, becomes 'particeps criminis,' however innocent of tile 
fraud in the beginning." 

It would not admit of a moment's doubt that in the present case int.erest would 
have been awarded tile bank as against the agent committing the fraud. It is also 
clear that as against any private principal occupying tile posit.ion of the Government 
the bank could. and would. have received interest. Why should not the Government, 
standing as it does under this transadion in the attitude of a trustee if not a "par­
ticeps criminis," be held to the same measure of responsibility and redress 1 Nothing 
short of this will meet the justice of the case or afford the equitable relief to wbich 
the bank is justly entitled. A great Government like oms, 'vith unlimited r~sources 
and revenues at its command, should above all things deal jnstly witb its citizens. 
It should not stand upon technicalities in withholding property or fuuds which may 
have wrongfully come into its possession. It should never make for itself a profit or 
secure and :retain an advantage through the fraud of its agents or by any Lreach of 
trust which has worked a wrong and injury. It should in such cases make snell rep­
aration as its courts would enforce as between individuals. 

The American counsel at Geneva successfully claimed interest n pon the amounts 
awarded to the United States against Great Brita,in. The counsel tor Great Britain, 
while objecting to the application of the principle allowing interest, distinguisl10d 
between cases where, in their view, it should anu RbonlU not be allowed, in langnage 
strikingly applicable here; and attention is called to it as being a concession, ou tbc 
part of a party objecting to the allowance of interest, which covers tbe present case, 
as follows: 

"Interest, in the proper sense of that word, can only be allowed where tbere is a 
principal uebt of liquidated and ascertained amount detained and withheld Ly the 
debtor from the creuitor after the time when it was absolutely dne and ougbt to ba.ve 
been paid, the fault of the delay itt payment resting with tbe debtor; or where tbe 
debtor bas wrongfully taken possession of and exerCised dominion over the property 
of the creditor. In the former case, from the time when the debt ought to ht1v'e been 
paid, tbe debtor has had the use of the creditOI''s money, and may justly be presumed 
to have employed it for his own profit and advantage. He has t.hns made a gain cor­
responding with tbe loss which the creditor has sustained by being deprived, during 
the same period of time, of the use of his money; and it is evidently just that lJe 
should account to the creditor for the interest which the law takes as tl1e measme of 
this reciprocal gain and. loss. In the latter case, the principle is exactly the same. It 
is ordinarily to be presumed that the person who has wrongfully taken possession of 
the property of another has enjoyed tbe fruits of it; and if, instead of this, bo bas 
destroyed it or kept it unproductive, it is still just to bold him responsible fo~ interest 
on its value, because his own act!:!, after the time when he assnme(l control over it, are 
the causes why it has remained unfruitful. In all these cases, it is the actual or· vi1·t11al 
possession of the rnone.lJ or property belongir1g to another which is the foundation of the 
liability of interest. The person liable is either lucratus by the detention of what is 
not his own, or is justly accountable as if be were so." 

In the case under consideration, the funds of t,he bank-an amount :fixed and liqui­
dated-have been wrongfully withheld for many years, during which the Govern­
ment bas retained and used them, and to that extent has made or saved interest, of 
which the bank throughout the same period lost such interest. In allowing interest 
at a low rate the bank will receive only (or less th~n) what it was nnjnstly deprived 
of, while the United States will only yield up what it has received or saved that 
rightfully belonged to the bank, for it can not be questioned that the Ul':le of the prin­
c\pal sum has put the Government in receipt of additional funds to the amount of the 
value of such use. The claim is thus brought within the general principle so clearly 
and f~'cibly stated in the above-quoted extract from the counsel of Great Britain. 

In this statement of the proposition which should govern the present case it is 
hardly necessary to say that the committee t1o not wish to be nnderstood as even 
suggesting that the same rule coulfl or sbonld be applied to that large class of cases 
known as war claims. They stanu entirely upon a different footing. Every man, 
woman, and child. residing, during the war, in the inHurrectionary territory, became 
thereby an enemy of the United States. The Government could have asserted against 
each and all of them the ex:tremest measures conced.ed by the public law to belliger-

• 
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ents. That it did not adopt this policy, but modified the harsher rules of war, by 
which it waived some of its belligerent rights, could not be made in any case the 
basis of a claim for mterest, nor lay the ground for the payment of interest. Take, 
for illustration, the captured and abandoned property cases. This property and its 
proceeds, under the modern rules of war, could have been appropriated to the a!Jso­
lute use of the Government. Instead of pursuing this course, the Government, in a 
s"pirit of liberality, adopted the generous policy of making itself a depository of these 
funds, to be held for the benefit of the real owners. The proposition to allow inter­
est on such claims should not and would not be entertained for a moment. 

It can not be properly urged as an objection to this claim for interest that the bank 
should be held responsible to some extent for the unfaithfulness ofthe cashier whom 
it had selected and intrusted with certain well-defined duties in respect to its fnnds 
a:pd assets. No want of care is shown in making the selection. There was nothin~ 
in his previous conduct to excite suspicion or put the bank upon inquiry or notice 
so as to charge it with any degree of negligence in retaining him in its employ. The 
doctrine of contributory negligence is sometimes looked to and considered in the de­
termination of the better equity as between two innocent parties who have been de­
frauded by a thi1·d part.IJ who has been trusted bv both. If there had been no previous 
default un the part of Hartwell, and he bad on the night of February 28, 1867, em­
bezzled the funds and assets of the bank that day deposited with him by Carter and 
Dyer, the Government and the bank might then have occupied the position of two 
innocent parties, whose equities would have to be determined and settled to some 
extent by the question of negligence in the employment ot unfaithful agents. But 
that is not the present case. The Government had already lost its money by the pre­
vious embezziement of its cashier of the sub-treasury, and then, through the corrupt 
influence of that same agent and his confederate, the bank's agent is tempted~ by a 
''villainous scheme," into a breach of his trust, by means of which the Government 
obtains possession of the bank's entire aesete, and wrongfully appropriates them in 
making good its previous losses. It would be shockiug to every seuse of right and 
justice for the Government now to urge that the unfaithfulness of the bank's t.rustecl 
agent was a bar or valid defense to its liability and duty to refund either the principal 
or interest of the funds so procured and conv1~rted to its own use. Your committee 
ha.ve too m_uch regard for the honor and good name ofthe Government to allow it to 
occupy a position so questionable. It should be observed, too, that the decision of 
its own courts declaring that the Government could not rightfully bold the assets so 
fraudulently obtained, has really disposed of this question of negligence, which ap­
plied with equal force to the recovery of the principal as to tho interest 

To the objection that the allowance of this claim for interest will establish a bad 
precedent, the reply of Mr. Sumner to a similar objectiou is a complete answer: 

"If the claim is just, the precedent of paying it is one which our Government 
should wish to establish. Honesty and justice are not precedents of which either 
Government or individuals should be afraid." (Senate Report No. 4, Forty-first Con­
gress, first session, p. 10.) 

But it is ret:~pectfully submitted that there are abundant precedents, both in the 
judicial and iu the legislative branches of the Government, to support the preEent 
application for the allowance of interest. The prevalent idea that "the Government 
never pays interest" has grown up from the practice of the Depm·tments which do not 
allow intm·est except where it is specially provided for in cases of contracts or ex­
pressly authorized by law. But this usage and custom of the Executive Departments 
can not be properly regarded as the settled Tule and policy of the Gnvernment, for its 
action upon t.he subject of interest has not from the earliest time conformed to such 
usage. On the contrary, it will be found, upon an examination of the precedents 
where Congress has passed acts for the relief of private citizens, that in almost every 
case, except those growing out of the late war, Congress has directed the payment of 
interest where the United States had withheld a rsum of money which had been de­
cided by competent authority to be due, or where the amount clne was ascertained, 
tixed, and certain. The highest court of the country has also affirmed this to b0 not 
only the practice of the Government but the measure of its dut.y. 'l'bus, in 15 Wal­
lace, p. 77, where the snit was against a United States collector for the recovery of 
taxes Hlegally collected, the Supreme Court used the following language upon the 
subject of interest allowed on the claim, viz: 

"The 3d exception is to the instruction that if the jury found for plaintiff they 
might add interest. This was not contested upon the argnm~nt., and we think it 
clearly correct. The g1·oundjor the refusal to allow interest is the presurnption that the 
Government is always 1·eady and willing to pay its ordinary debts. Where an illegal tax 
bas been collected, the citizen who bas paid it and has been obliged to lning suit 
against the collector is entitled to interest in the event of recovery from the time of the 
alleged exaction." 

On June 8, 1872, CoiHHess referred the claim of the heirs of Francis Vigo to t,he 
Court of Claims, in the following language: 

''The claim of the heirs and legal rep1·esentatives of Col. Francis Vigo, deceased, 

• 
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late of Terre Haute, Ind., for money and supplies furnished the troops under com­
mand of General George Rogers Clarke, in the year 1778, during the Revolutionary 
war, be and the same hereby is referred, along with all the papers and official docum~mts 
belonging thereto, to the Court of Claims, with full jurisdiction to adjust and settle 
the same; and in making such adjustment and settlement, the said court shall be gov­
erned by the rnles aud regnlations heretofore adopted by the United Stateo iu tlle set­
tlement of like cases, giving proper consideration to official acts, if any have hereto­
fore been had in connection with this claim, and without regard to the statutes of 
limitation." 

The Court of Claims allowed the claim with interest thereon from the time it ac­
crued, and, among other facts, found that-

" No rules and regulations have heretofore been adopted by the United States in the 
settlement of like cases except such as may be inferred from the policy of Congress 
when passing private acts for the relief of various persons. \Vheu passing such pri­
vate acts, Congress has allowed interest upon the claim up to the time that the relief 
was granted." . 

The Attomey-General appealed from this judgment awarding interest, but the de-· 
cision of the court below was affirmed by the Supreme Court at 1he OctobPr term, 1875. 
(See 91 U. S. Rep., p. 443 et seq.) In delivering the opinion of the Supreme Court, 
Mr. Justice Miller says: 

''It has been the general rule of the officers of Government, in adjusting and allow-
ing unliquidated and disputed claims against the United States, to refutle to give iuterest. 
That this rule is sometimes at variance with that which governs the acts of private 
citizens in a court of justice would not authorize us to depart from it in this case. The 
rule, however, is not uniform; and especially is it not so in regard to claims allowed 
by special acts of Congress, or referred by such acts to some Department or officer for 
settlement." 

This was said in reference to unliquidated and unadjusted claims. Where the Gov­
ernment, by and through the fraud of its agents, gets possession and withholds from 
the rightful owner an ascertained, fixed, and certain amount, the claim for interest 
certainly stands upon higher equitable grounds than in the cases cited. The finding 
by the Court of Claims that the policy of the Government, as shown by the general 
rule pursued by Congress in passing acts for the relief of private claims, was to aflow 
interest, is supported. b~ the precedents. 

Your committee, upon this proposition, beg leave to refer to and adopt this portion 
of House Report 391, Forty-third Congress, first session, which discusses the subject 
of interest as follows: 

. THE OBLIGATION TO PAY INTEREST ON THE AMOUNT AWARDED THE CHOCTAW NA· 
TION. 

Your committee have given this question a most careful examination, and are 
obliged to admit and declare that the United States can not, in equity and justice, 
nor without national dishonor, refuse to pay interest upon the moneys so long with­
held from the Choctaw Nation. Some of the reasons wllich force ns to this conclu­
sion are as follows: 

1. The United States acquired the lands of the Choctaw Nation on account of which 
the said award was made on the 27th day of September, 1d30, and it has held them 
for ,the benefit of its citizens ever since. · 

2. The United States had in its Treasury, many years prior to the first day of Jan­
uary, 1859, the proceeds resulting from the sale of the said lands, and have eujoyed 
the nse of such moneys from that time until now. 

3. The award in favor of the Choctaw Nation was an award under a treaty, and 
made by a tribunal whose adjudication was final and conclusive. (Comegys vs. Vasse, 
1 Peters, 193.) 

4. The obligations of the United States, under its treaties with Inrlian nations, have 
bren declared to be equally sacred with those made by treaties with foreign nations. 
(Worcester vs. The State of Georgia, 6 Peters, 58~.) And such treaties, \fr. Justice 
Miller declares, are to be construed liberally. (The Kansas Indians, 5 ·wall., 737-760.) 

5. The engagements and obligations of a treaty are to be interpreted in accorrlauce 
with the principles of the public law, and not in accordance with any municipal 
code or executive regulation. No statement of this proposition can equal the clear­
ness or force with which Mr. Webster declares it in his opinion on the Florida claims, 
attached to the report in the case of Letitia Humphreys (Senate report No. 93, rrst 
Ression Thirty-sixth Congress, page 16). Speaking of the obligation of a treaty, he 
said: 

''A treaty is the supreme law of the land. It can neither be limited nor restrained, 
nor modified, nor altered. It stands on the ground of national oontTact, and is declared by 
the Constitution to be the supreme law of the land, and this gives it a character higher 
than any act of ordinary legislation. It enjoys an immunity from the operation and 
effect of all such legislation. 
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"A second general proposition, equally certain and well established, is that tl1e 
terms aud the language used in a treaty are always to be interpreted according to 
the law of nations, and not according to any municipal code. This rule is of uni­
versal application. When two nations speak to each other they use the language of 
nations. Their intercourse is regulated, !!nd their mutnal agreements and obligations 
are to be interpreted by that code only which we usually denominate the public law 
of the world. This public law is not one thing at Rome, another at London, and a 
third at Washington. It is the same in all civilized States; everywhere speaking 
with the same voice and the same authority." 

.Again, in the same opinion, Mr. Webster used the following language: 
"We are construing a treaty, a sol13mn compact between nations. This eompact 

between nations, this treaty, is to be construed and interpreted throughout its whole 
length and breadth, in its general provisions, and in all its detnils, in every phrase, 
sentence, word, and syllable in it, by the settled rules of the law of nations. No 
mnnicipa.l code can touch it, no local municipal law affect it, no practice of an admin­
istrative department come near it. Over all its terms, over all its doubts, over all its 
ambiguities, if it have any, the law of nations 'sits arbitress.'" 

6. By the principles of the public law, interest is always allowed as indemnity for 
the delay of payment of an ascertained and fixed demaml. There is no conflict of 
authority upon this question among the writers on public law. 

This rule is laid down by Rutherford in these terms: 
"In estimating the damages which any one has sustained, when such things as be 

has a perfect right to are unjustly taken from him, or WITHHOLDEN, or intercepted, 
we are to consider not only the value of the thing itself, but the value likewiRe of 
the fruits or profits that might have arisen from it. He who is the owner of the thing 
is likewise the owner of t,he fruits or profits. So that it is as properly a damage to 
be deprived of them as it is to be deprived of the thing itself." . (Rutherford's Ins.ti­
tutes, Book I, chap. 17, sec. b.) 

In laying down the rule for the satisfaction of injuries in the case of reprisals, in 
making which the strictest caution is enjoined not to transcend the clearest rules of 
justice, Mr. Wheaton, in his work on the law of nations, says: 

''If a nation has taken possession of that which belongs to another, H' IT REFUSES 
TO PAY A DEBT to repair an injury or to give adequate satisfaction for it, the latter 
may seize something of the former and apply it to his its a\lvantage, till it obtains 
payment of what is due, together with INTEREST and· damages." (Wheaton on Inter­
national Law, p. 341.) 

.A great writer, Domat, thus states the law of reason and justice on this point: 
"It is a natural consequence of the general engagement to do wrong to no one that 

they who cause any damages by failing in the performance of that engagement are 
obliged to repair the damage which they have done. Of what nature soever the dam­
age may be, and from what cause soever it may proceed, he who is answerable for it 
ought to repair it by an amende proportionable either to his fault or to his offense or 
other cause on his part, and to the loss which has happened thereby." (Domat, Part 
I, Book III, Tit. V, 1900, 1903.) 

"Interest" is, in reality, in justice, in reason, and in law, too, a part of the debt 
due. It includes, in Pothier's words, the loss which one bas suffered, and the gain 
which he has failed to make. The Roman law defines it as" quantum mea int,erfuit; 
id est, quantum mihi abest, quantumque lucrari potui." The two elements of it were 
termed" lucrum cessans et damnum emergens." The payment of bot,h is necessary to 
a complete indemnity. 

Interest, Domat says, is the reparation or satisfaction which he who owes a sum of 
money is bound to make to his creditor for the damage which he does him by not pay­
ing him the money he owes him. 

It is because of the universal recognition of the justice of paying, for the retention 
')f moneys indisputably due and payable immediately, a rate of interest considered to 
be a fair equivalent for the loss of its nse, that. judgments for money everywhere bear 
interest. The creditor is deprived of this profit, and the debtor has it. What greater 
wrong could the law permit than that the debtor should be at liberty indefinitely to de­
lay payment, and, during the delay, have the use of the creditor's moneys for noth­
ing f They are none the less the creditor's moneys because the debtor wrongfully 
withholds them. He holds them, in reality and essentially, in trust j and a trustee is always 
bound to pay interest upon money so held. 

In closing these citations from the public law, the language of Chancellor Kent 
seems eminently appropriate. He says: "In cases where the principal jurists agree, 
the presumption will .be very great in favor of the solidity of their maxims, and no 
civilized nation that does not arrogantly set all ordinary law and justice at defiance will 
ventU1·e to disregard the unij01·rn sense of established 1vriters on intcrnatiouallaw." 

7. The practice of the United Stat,es in discharging obligations resulting from treaty 
stipulations has always been in accord with these well-established principles. It bas 
exacted the payment of interest from other nations in all cases where the obligation 



FIRST NATIONAL BA,NK OF NEWTON, MASS. 7 

to make payment resulted from treaty stipulations, and it has acknowledged that ob­
ligation in all cases where a like liability was imposed upon it. 

'!'be most important and leading cases. which have occurred are those which arose 
between this country and Great Britain; the first under the treaty of 17!-14, and the 
other under the first article of the trea11y of Ghent. In the latter case the Unitecl 
States, under the first article of the treaty, claimed compensation for slaves and other 
property taken away from the country by the British forces at the close of the war 
in Hll5. A diflerence arpse between the two Governments, which was submitted to 
the arbitrament of the Emperor of Russia, who decided that "the United States of 
America are entitlefl to a just indemnification from Great Britain for all private 
property carried away by the British forces." A joint commission was appointed for 
the purpose of hearing the claims of individuals under this decision. At an early 
stagf' of the proceedings the question arose as to whether interest was a part of that 
"just indemnification" which tlw decision of the Emperor of Russia contemplated. 
The British commissioner denied the obligation to pay interest. The American com­
missioner, Langdon Cheves, insisted upon its allowance, and in the course of his 
argument upon this question said: 

"Indemnification means a re-imbursement of a loss sustained. If the property 
taken away on the 17th of Febrnary, Hll5, were returned now unilljmed it would 
not re-imburse the loss sustained by the taking away and consequent detention; it 
would not be an indemnification. The claimant would still be unmuemnified for the 
loss of the use of his property for ten years, which, considered as money, is nearly 
equivalent. to the original value of the principal thing." 

Again he says : 
''If interest be an incident usually attendant on the delay of payment of debts, 

damages are equally an incident attendant on the withholding an article of prop­
erty." 

In consequence of this disagreement the commiRsion was broken up, but the claims 
were subsequently compromised by the payment of $1,204,960, instead of $1,250,1 00, 
as claimed by Mr. Cheves; and of the sum paid by Great Britain, $418,000 was'ex­
pressly for interest. 

An earlier case, in which this principle of interest was involved, arose under the 
treaty of 1794, between the United States and Great Britain, in which there was a. 
stipulation on the part of the British Government in relation to certain losses and 
damages sustained by American merchants and other citizens, hy reason of the ille­
gal or irregular capture of their vessels, or other property, by British cruisers; and 
the seventh article provided in substance that "full and complete compensation for 
the same will be made by the British Government to the said claimants." 

A joint commission was instituted under this treaty, which sat in Loudon, and by 
which these claims were adjudicated. Mr. Pinkney and Mr. Gore were commissioners 
on the part of the Uuitefl States, and Dr. Nicholl and Dr. Swabey on the part of 
Great Britain; and it is believed that in all instances this commission allowed inter­
est as a part of the damage. In the case of "The Betsey," one of the cases which 
came before the board, Dr. Nicholl stated the rule of compensation as follows: 

"To re-imburse the claimants the original cost of their property, and all the ex­
penses they have actually incurred, together with interest on the whole amount, 
would, I think, be a just and adequate compensation. This, [believe, is the measure 
of compensation usually made by all belligerent nations, and accepted by all nentra,l 
nations, for losses, costs, and damages occasioned by illegal capture-s." (Vide 
When ton's Life of Pinkney, page 198; also 265, note, and page 371.) 

By a reference to the American State Papers, Foreign Relations, vol. 2, pages 119, 
120, it will be seen by a report of the Secretary of State of the 16th February, 1798, 
laid before the Honse of Representatives, that interest was a warded and paid on such 
of theses claims as bad been submitted to the award of Sir William Scott and Sir John 
Nicholl, as it was in all cases by the board of commissioners. In consequence of some 
difference of opinion between the members of this commission, their proceedings 
were suspended until 1802, when a convention was conclnded between the ~wo Gov­
ernments, and the commission reassembled, and tben a question arose as to the allow­
ance of interest on the claims during the suspension. This the American commission­
ers claimed, ~nd though it was at first resisted by the Brit~ish commissioners, yet it 
was finally yielded, and interest was allowed and paid. (See Mr. King's three letters 
to the Secretaty of State, of 25th of March, 1803, 23d April, 180:3, and 30th April, 180J, 
American State Papers, Foreign Relations, vol. 2, pages 387 and 3H8.) 

Another case in which this principle was involved arose under the treaty of the 27th 
October, 1795, with Spain; by the twenty-first article of which, "in order to terminate 
all differences on account of the losses sustained by citizens of the United States in 
consequence of their vessels and cargoes having been taken by the subjects of His 
Catholic Majesty during the late war between Spain and France, it is agreed that all 
such cases shall be referred to the final decision of commissioners, to be appointed in 
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the following manner," &c. The commissioners were to be chosen, one by the United 
States, one by ~pain, and the two were to choose a third, and the award of ,tlle com­
missioners, or any two of them, was to be final, anrt the Spanish Government to pay 
the amount in specie. 

This commission awarded interest as part of the damages. (See American State 
Papers, vol. 2, Foreign Relations, page 283.) So in the case of claims of American 
citizens against Brazil, settled by Mr. Tudor, United States minister, interest, was 
claimed and allowed. (See Ex~ Doc., first session Twenty-fifth Congress, House Reps., 
Doc. ::32, page 249.) 

Again, in the convention with Mexico of the 11th of April, 1839, by which provis­
ion was made by Mexico for the payment of claims of American citizens for injnries 
to persons and property by the Mexicaft authorities, a mixed commission was pro­
vided for, and this commission allowed interest in all cases. (House Ex. Doc. ~!H, 
2ith C.ongress, 2d session.) " 

So also under the treaty with Mexico of February 2, 1848, the board of commis­
sioners for the adjustment of claims under that treaty allowed interest in all cases 
from the origin of the claim nntil the day when the commission expired. 

So also under the convention with Colombia, concluded Fclnuary 10, lE\64, the 
commission for the adjudication of claims under that treaty allowed intere::;t m all 
cases as a part of the indemnity. 

So under the recent. convention with Venezuela, the United States exacted interest 
upon the awards of the commission, from the date of the adjournment of the cumwis­
sion until the payment of the awards. 

The l\lixed American and Mexican Commission, now in session here, allows in­
terest in all cases from the origin of the claim, and the awards are payable with in­
terest. 

Other cases might be shown in which the United States or their authorizPd diplo-
·matic agents have claimed interest in such cases or where it bas been paid in whole 
or in part. (See Mr. Russell's letter to the Count de Engstein of October r), 11"18, 
Am·erican State Papers, vol. 4, p. 639, and proceedings under the convention with the 
Two Sicilies of October, 18:32, Elliot's Dip. Code, p. 6:-l5.) 

It can hardly be necessary to pursue these precedents further. They sufficiently 
and clearly show the practice of this Government with foreign nations, or with claim­
ant under treaties. 

8. Tbe practice of the United States in its dealings with the various Indian tribes 
or nations bas been in harmony with these principles. 

In all cases where money belonging to Indian nations bas been retained by the 
United States it has been so invested as to produee interest, for the benefit of the na­
tion to which it belongs; and such interest is annually paid to the nation who may 
be entitled to receive it. 

9. Tlle United States in ailjusting the claim of the Cherokee Nation for a balance 
due as purchase-mom:ly upon lands ceded by that nation to the United States in 1868, 
allowed interest upon the balance due them, being $189,422.76, until the same was 
paid. 

The question was submitted to the Senate of the United States, as to whether in­
terest should be allowed them. The Senate Committ~e on Indian Afl'airs, in their re­
port upon this subject, used the following language: 

" By the treaty of August, 1846, it was referred to tlle Senate to decide, and that 
decision to be final, whether the Cherokees shall receive interest on the sums found 
due them from a misapplication of their funds to purposes with which they were not 
chargeable, and on account, of which improper charges the money has been witllheld 
from them. · It has been the uniform practice of this Government to pay and dewallll 
interest in all transactions with foreign Governments: which the Indian tribes have 
always been said to be, both by the Supreme Court and all other branches of our Gov­
ernment, in all matters of treaty or contract. The Indians, relying upou the prompt 
payment of their dues, have, in many cases, contracted deuts upon the faith of it, 
upon which they have paid, or are liable to pay, interest. If, therefore, they do not 
now receive interest on their money so long withheld from them they -will in effeet 
have received nothing." (Senate report No. 176, first session Thirty-first Congress, 
p. 78.) 

lOth. That upon an examination of the precedents where Congress has passed acts 
for the relief of private citizens, it will be found that, in almost every case, Congress 
has directed the payment of interest, where the United States had withheld a sum of 
money which had been decided by competent authority to be due, or where the amount 
due was ascertained, fixed, and certain. 

The following precedents illustrate and enforce the correctness of this assertion, and 
sustain this proposition: 

1. An act approved January 14, 179:3, provided that lawful interest from the 16th of 
May, 1776, shall be allowed on the sum of $200 ordered to be paid to Return J. Meigs, 
and the legal repr4113eutatives of Christopher Greene, deceased, by a re~:>olve of ti.J.~ 
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United States, in Congress assembled, on the 2t!th of September, 1785. (6 Stats. at 
Large~ p. 11.) 

2. An act approved May 31, 1794, providing for a settlement with Ar:thur St. Clair, 
tor expenses while going from New York to Fort. Pitt and till his return, and for serv­
ices in the business of Indian treaties, and ''allowed interest on the balance found 
to be due him." ( 6 Stats. at Large, p. lU.) 

3. An act approved l•'ebruary 27, 1795, authorized the officers of the Treasury to is­
sue and dcli\'er to Angus McLeari, or his duly authorized attorney, certificates for the 
amount of$~54.43, bearing interest at G per cent., from tile first of July, 1783, being 
for !Jis services in the Corps of Sappers and Miners during the late war. (6 Stats. at 
Large, p. 20.) 

4. An act approved Jan nary 23, 1798, directing the Secretary of the Treasury to pay 
General Kosciusko an interest at the rate of six per cent. per annum on the sum of 
$12,280.54, the amount of a certificate duo to him frolll. the United States from the 1st 
of January, 17!)3, to the 31st of December, 1797. (6 Stats. at Large, p. 32.) 

5. An act approved May :3, 1802, provideu that there be paid Fulwar Skipwith the 
sum·of $4,550, ad\ancctl by him for 1he use of the United States, with interest at the 
rate of 6 p~r cent. per annum from tile 1st of November, 1795, at which time the ad­
vance was made. (6 Stats. at Large, p. 48.) 

6. An act for the relief of John Coles, approved January 14, 1804, aHthorized the 
proper accounting officers of ihe Treasury t.o liquidate the claim of John Coles, owner 
of the ship Gr:md Turk, heretofore employed in the service of the United States, for 
the detention of said ship at Gibraltar from the lOth of l\Iay to the 4th of JQ.ly, 1801, 
inclusive, and that he be allowed demurrage ab the rate stipulated in the charter­
party, together with the interest thereon. (6 Stat. at L., p. 50.) 

7. An act approved March 3, 1807, provided for a settlement of the acc,unts of 
Oliver Pollock, formerly commercial agent for the United States at New Orleans, a.l­
lowing him certain sums and commissions, with interest until paid. (6 Stat. at L.,. 
p. 65.) . 

8. An act fo! the relief of Stephen Sayre, approved March 3, 1807, provided that 
the accounting officers of the Treasury be authorizeu to settle the account of Stephen 
Sayre, as secretary of lega.tion at the court of Berlin, in the year 1777, with iuterest 
on the whole sum until paid, ~(i Stat. at L., p. 65.) 

9. An ant approved April23, 1810, directed the accounting officers of the Treasury 
to set~;le the account of Moses Young, as secretary of legation to Holland in 1780, and 
providing that after the deduction of certain moneys paid him, the balance, with 
interest thereon, should be paid. (6 Stat. at L., p. tl9.) 

10. An act approved 1\lay 1, 1810, for the relief of P. C. L'Eufant, directed the Sec­
retary of the Treasury to pay to him the sum of six hundred and sixty-six dollars, 
with le;.{al interest thereon from l\larch 1, 1792, as a compensation for his services in 
byinti ont the plan ofthe city of Washington. (6 Stat. at L., p. 9~.) 

11. An act apvrove>d January 10, 1812, provided that there be paid to John Burn­
ham the sum of $1:20.72, and the interest on the same since tho 30th of May, 179i, 
which, in addition to the sum alloweu him by the act of that date, is to IJe considered 
a l'C·imbursement of the money advanced by him for his ransom from eaptivity in 
Algiers. (G Stat. at L , p. 101.) 

12. An act approved .July 1, 1812, for the relief of Anna Young, required the War 
Department to settle tho account of Col. .John Durkee, deceased, and to allow said 
Anna Young, his sole heiress and representative, said seven years' half pay, and in­
terest thereon. (6 Stat. at L., p. 110.) 

13. An act approved February ~5, HH3, provided that there be paid to John Dixon 
the sum of $329.84, with 6 per cent. per annum interest thet·eon from the 1st of Jan­
uary, 1785, "being the amount of n. final-settlement certificate No. 696, issued by 
Andrew Dunscomb, late commissioner of accounts for the State of Virginia, on the 
22d of December, 17e6, to Lucy Dixon, who transferred the same to John Dixon." 
(6 Stat. at L., p. 117.) 

14. An act approved February 25, 1813, required the accountmg officers of the 
Tre>asnry to settle the account of John Murray, representative of Dr. Henry Murray, 
a~d that he be allowed the amount of tilree loan-certificates for $1,000 with interest 
from the 29th of March, 1782, issued in the namf' of said Murray, signed Francis Hop­
kinson, treasurer of loa.nd. (G Stat. at L., p. 117.) 

15. An act approved March :{, 1813, directed the accounting officers of the Treasury 
to settle the accounts of Samuel La])siey, deceased, and that they be allowed the 
amount of two final-settlement certilicates, No. 78446, for one tbonsanll dollars, and 
No. 78447, for one thousand three hundred dollars, and intereoo~t from the 22(1 day of 
March, li8:3, issued in the name of Samuel Lapsley, by the Commissioner of Army 
Accounts for the United States on the 1st day of July, 1784. (6 Stat. at L., p. 119.) 

16. An act approved April 13, Hll4, directed the officers of the Treasury to settle 
the account of Joseph Brevard, and that he be allowed the amount of a final-settle· 
ment cert.ificate for $183.23, dated Fehruary 1, 1785, and bearing interest from the 1st 
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of January, 1783, issued to said Brevard by John Pierce, commissioner for Aettling 
Army accounts. (6 Stat. at L., p. 134.) 
· 17. An act approved April1S, 1814, directed the rece:ver of public moneys at Cin­
cinnati to pay the full amount of moneys, with interest, paid by Dennis Clark, in 
discharge of the purchase-money for a certain fractional section of land purchased 
by said Clark. (6 Stat. at L., 141.) 

18. An act for the relief of William Arnold, approved February 2, 1815, allowed in­
terest on the sum ofsixhundreddollarsduehimfrom January 1,1783. (6Stat. atL., 
146.) 

19. An act approved April 26, 1816, directed the accounting officers of the Treasury 
to pay to Joseph Wheaton the sum of eight hundred and tllirty-six dollars aud forty­
two cents, on account of inteiiest due him from the United States upon sixteen hun­
dred dollars and eighty-four cents, from April I, 1807, to December ~1, 1815, pursuant 
to the award of George Youngs and Elias B. Caldwe1l, in a controversy between the 
United States and the said Joseph Wheaton. (6 Stat. at L., 166.) 

20. An act approved A.pril 26, 1816, authorized the liquidati.on and settlement of 
the claim of tho heirs of Alexander RoxbtFgh, arising on a final-settlement certificate 
issued on the 18th of August, 1784, for $4t:l0 87, by John Pierce, commissioner for set• 
tling Army accounts, bearing interest fi·om tho 1st of January, 1782. (b Stat. at L., 
167.) 

21. An act approved April 14, 1818, authorized the accounting officers of the Treas­
ury Department" to review the settlement of the acconnt of John Thompson," made 
nuder the authority of an act approved the 11th of May, 1812, and "to allow the said 
John Thompson interest at six per cent. per annum from the 4th of March, 1787, to 
to the 20th of May, 1812, on the sum which was found due to him, and paid under tlw 
act aforesaid." -U> Stat. at L., 208.) 

22. An act approved May 11, 18:]0, directed the proper officers of the Treasury to 
pay to Samuel B. Beall the amount of two final-settlement certificates i;.;sued to llim 
on the lstofFebruary, 1785, for his services asa lieutenant in the Army of the United 
States during the !{evolutionary war, together with interest on tho said ce-xtdicates, 
at the rate of 6 per cent. per annum, from the time they bore in1 crest , respectively, 
which said certificates were lost by the said Beall, and remain yet outstanding and 
unpaid. (G Laws of U.S., 510; 6 Stat. atL., 2-!9.) 

23. An act approved l\Ia~· 1S, 1820, required that there be paid to Thomas Leiper, 
the specie-value of four loan-office certJiicates, issued to him by tho commissionh of 
loans ~or the State of Pennsylvania, on tbo 27tll of February, 177\.l, for onn thousand 
dollars each; and also the specie-value of two loan certificates, issued to him by th~ 
said commissioner on the 2d day of March, 1779, for one thousand dollars each, with 
interest at six per cent. annually. (G Stat. atL., 252.) 

24. An act npproved May 7, 1822, provided that there be paid to the legal repre­
sentatives of John Guthry, deceased, the sum of $1:l' .:·W~ being tbc amount of :1 final­
settlement certificate, with interest at the rate of six pet cent. per annum, from the 
1st day of January, 1788. (G Stat. at L., 2G9.) 

25. An act for the relief of tho legal representatives of James McClung, approved 
March 3, 18:23, allowed interest on the amount due at the rate of six per cent. per 
annum from January 1, 1788. (6 Stat. at L., 284.) 

26. An act approved March 3, 182:~, for the relief of Daniel Seward, allowed inter­
est to him for money paid to the United States for land to which the title failed at 
the rate of six per cent. per annum from January 29, H:l14. (6 Stat. at L., 286.) 

27. An act approved May 5, 1824, directetl the Secretary of the Treasury to pay to 
Amasa Stetson the sum of $6,215, " bein•"': for interest on moneys advanced by !Jim 
for the use of the United States, and on v;·arTants issued in his favor, in the ye:Jrs 
1814 anc11815, for his services in the Ordnance ancl Qu~utermaster's Department, for 
superintending the making of Army clothing and for issuing tho public supplies." 
(6 Stat. at L., 298.) 

28. An act approved March 3, 1824, directed the proper accounting officers of the 
Treasury to settle and adjnst the claim of Stephen Arnold, Davitl ancl George Jenks, 
for tho m::mnfacture of three thousand nine hundred and twenty-five muskets, with 
interest thereon from the 26th day of October, 1H13. (6 Stat. at·L., 331.) 

29. An act approved May 20, 1826, directerl iho proper accounbng oftlcers of ibe 
rreasury to settle aml adjust the claim of John Stemman and others for the matm­
factnre of four thousand one hundred stand of arms, and to allow interest on the 
amount du e from October 26, 18l:L (6 Stn,t. at L., :l45.) 

30. An act approved May 20, 1826, for the relief of Ann D. Tnylor, directed the pay· 
ment to her of the sum of three hundred and fifty-four doll an; and iiftefln cents, with 
interest thereon at the rate of six per cent. per annum from December 30, 1786, until 
paid. (6 Stat. at L., 351.) 

31. An act approved March 3, 1827, provided that the proper accounting offieers of 
the Treasury were authorized to pay to B. J. V. Valkenburg the sum of $597.24, 
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"being the amount of fourteen indents of interest, with interest thereon from the 1st 
of Jnnna.ry, 1791, to the 31st of December, U:l:W." (6 Stat. at L., 365.) 

In tbiil case the United States paid interest on interest. 
:32. An act approved May 19, 18:21-l, provided ihat there be paid to the legal repre­

sentatives of Patience Gordon the specie value of a certiticate issucc:l in the name of 
Patience Gordon by the commissioner of loans for the State of Pennsylvania, on the 
7th of April, 177~, with intere!>t at the rate of six per cent. per annum from the 1st 
day of January, 1788. (7 Stat. at L., p. :378.) 

3.1• An act, approved May 29,1830, required the Treasury Department ''to settle the 
accounts of Benjc1miu \Vells, as r}Qpnty commissary of issncs at the magazine at Mon­
ster Mills, in Penn~:~y i vania,, u udcr John Irvin, deputy commi:;sary -general of ihe Army 
of the United ~:ltates, in said State, in the Revolutionary war;" and tbat "they credit 
him with the sum of $i'>74.04, as payable February~. 1779, and $.326.67, payable July 
2D, 1781, in the same manner, and wit,h such interest, as if these sums, with their in­
t;;rest from the times re.~recLi vely as aforesaid, had been subscribed to the loan of the 
United States." (6 Stats. at Large, 447.) 

34. An act approved .May 19, ltlJ2, for the relief of Richard G. Morris, provided for 
the payment to him of t,wo certificates issued to him by Timothy Pickering, quarter­
m:t8l er-g-eneral, with interest thereon from thl' 1st of September, 1781. (ti Stats. at 
Large, 4t:B.) 

:35. An act approved July 4, 1832, for the relief of Aaron Snow, a Revolutionary sol­
dier, provided fur the payment to him of two certificates issued by John Pierce, late 
corumissioner of Army accounts, and dated in 1184, with interest thereon. (6 Stats. 
at Large, !i03.) 

:31. An act approved July 4, 1832, provided for the payment toW. P. Gibbs of a final­
settlement certificate dated .January 30, 1784, with interest at six per cent. from the 
1st of January, 178:~ , up to tbe paRsage of the act. This act went behind the final cer­
tificate and provided for the payment of interest anterior to its date. (G Stats. at 
Large, 50-t.) 

37. An act approved July 14, 1832, directed the payment to the heirs of Ebenezer L. 
Warren of certain sums of money illegally domanden and received from the United 
States from the sa.id Warren as one of the sureties of Daniel Evans, former1y eollcctor 
of direct taxes, with interest thereon a,t the rate of six per cent. per annum from Sep-
tember~. ltl>20. (G Stats. at Large, 373.) . 

38. An act for the relief of lla1twell Vick, approved July 14, 1832, directed the ac­
counting officers of 1 he Treasnry to refund to the said. Vick the money paid by him to 
the United States for a. certain tract of land which was found not to Le property of 
the United Staies, with interest thereon at the rate of six per centum per annnrn, 
from the ~3c:l day ofMa:v, 1818. (6 Stats. at Lar~e, 523.) 

39. An act approved J nne H3, 1834, for the relief of Martha Bailey and others, di­
rected the Secretary of the Treasury to pay to the parties therein named the sum of 
fonr thousand eight hundred and thirty-seven dollars and sixty-one cents, being tbe 
amonnt of interes t upon the sum of two hundred thousand dollars, part of a balance 
due from the United States to Elbert Anderson on the 2Jth day of Octol>er, 1814; 
also tho furtLer sum of nine thousand five hundred and ninety-five dollars and thirty~ 
six cents, being the amount of interest accruing from the deferred payment of war~ 
rants issued for balances duo from the United State& to said Anderson from the date 
of such warrants until the payment thereof; also the further sum of two thousand 
and eighteen dollars and fifty cents admitted to be due from the United States to the 
said Anderson by a decitiiOll of the Second Comptroller, with interest on the sum last 
mentioned from the period of such decision until paid. (6 Stats. at. Large, 562.) 

40. An act approved .Tune 10, 1834, directed tile Secretary of the Trealjury to pay 
balance of damages recovered against William C. H. \Vaddell, United States mar­
shal for the southern district of New York, for the Hlegal seizure of a certain impor­
tation of brandy, on behalf of the United States, with legal interest on the amount 
ofsaidjndgment from the time the same was paid by the said Waddell. (6 Stats. at 
Large, 594.) 

41. An act appwvec:l February 17, 18:36, directed the payment of the sum therein 
named to Marinus W. Gill>ert~ being the interest on money advanced by bim to pav 
off troops in the service of the United States, and not repaid when demanded. (6 
Stats. at Large, 622.) 

42. An act approved February 17, 18~6, for the relief of the executor of Charles 
Wilkins, directed the Secretary of the Treasury to settle the claim of the said cxecu­
t~r, for interest on a li(]nidated demand in favor of Jonath[~Jl Taylor, James Morrison, 
and Charles Wilkin!', wbo were le~ees of the United States of the salt works in the 
State of Illinois. ((i Sta.ts. at Larg~, 626.) 

43. An act approved Julyi, H:l36, for the relief of the legal representatives of David 
Caldwell, directed tho prover accounting officers of tho Treasury to settle the claim of 
the said David Caldwell for fees and allowances, certified by the circuit court of tht) 

S. Rep. 4-44 
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U.::1ited States for the eastern district of Pennsylvania, for official srrviccs to the 
United States, and to pay on that account the sum of fonr hundred and ninety-six 
dollars and thirty-eight cents, with interest thereon at the rate of six per centum 
from the 25th day of" November, 18:30, till paid. (6 Stats. at Large, (iG4.) 

44. An act. approved July~, 1836, provided that there be paid Dou Carlos Delo~~us 
interest at the 1 ate of six per centum per annum on three hnndred anu thirts-three 
dollars, being the amount allowed him under 1 he act of .July 14, 1832, for his relief, on 
account ofruoneys taken from him at the capture of Baton Houge, La., Oil tlte ~:.ld day 
of September, ltHO, being the interest to be allowed from tho said ~3d day of Septem­
ber, 1810, to the 14th day of July, 18:32. (ti Stata. at La.rge, 672.) 

In this case the interest was direcLed to be paid four years after the principal bad 
been satisfied and discharged. 

45. An act approved July 7, 1838, provided that the proper officers of the Treasury 
be directed to settle the accounts of Richard Harrison, formerly consular agent of 1he 
United States at Cadiz, in Spain, and to allow him, among other item::;, the interest ou 
the money advanced,. under agreement witil the minister of tho United States, in Spai11, 
for the relief of destitute and distressed seamen, and for their passages to the United 
States from the t.ime th£' aclva•1ces, respectively, were made to the time at which the 
said ad vauces were re-ill:\bursed. (6 Stats. at Large, 734.) 

46. An act approved August 11, 184.!, directed ~be Secretary of the Treasury to pay 
to John Johnsl">n tho sum of seven hundred aud. fifty-six dollars antl cigilty-two cents, 
being the!r;:tmount received from the said .Johnson upon a judgment a~ainst him in 
favor of the United States, together with the interest thereon from the ttmc of such 
payment. (6 Stats. at Large, 856.) 

47. An act approved Augnst 3, 184G, authorized the Secretary of the Treasury to 
pay to Abraham Hor')ach tlte sum of five thousand dollars, with lawfui intere::;r from 
the 1st of Januar.v, 1836, being the amount of a draft drawn by Ja.mcs Ueesicle on 
the Post-Office Dcpartmeut, dated April 18, 18,35, payable on tho 1st of Jannary, 18:i6, 
and accepted by the treasurer of the Post-Office Department, which saiu draft was in­
dorsed by said Abraham Horbach, at the instance of 1llc said Rcesidc, and 1 boa mount 
drawn from the Bank of Philadelphia, and, at rnaturit.y, said ura.ft was protested for 
non-payment, and saiu Horbach became liable to pay, and in consequence of his in­
dorsement·, did pay the full amount of sttid draft. (9 Stats. at Large, (;77.) 

48. An act approved February 5, 18:>9, authorized the Secretary of War to pay to 
Thomas Laurent., as surviving partner, the sum of $15,000, with interest at the rate of 
six per cent .. yearly, from the 11th of November, 1847, it being 1 be amount paid by the 
:firm on that day to Major-General ·winfield Scott, in thP c11 y of ~lcxico, for the pur­
chase of a house in said cit.y, out of the possession of which they were since ousted by 
the Mexican authorities. (11 Stats. at Large, 558.) 

49. An act approved March 2, 1H47, directed tile Secretary of the Treasury to pay the 
balance due to the Bank of Metropolis for moneys due upon the settlement of the 
account ot the bank with the United States, with interest thereon from the 6th day 
of March, 1838. (!:! Stats. at Large, 689.) 

50. An act approved July 20, 1852, directed the payment to the legal representatives 
of James C. ·watson, late of the State of Georgia, the sum of fourteen thousand six 
hundred dollars, with interest at the rate of six per cent. per annum, from the 8th day 
of May, 1838, till paid, being the amount paid by him, under 1he sanction of tile In­
dian agent, to certain Creek warriors, for slaves captured by said warriors while they 
were in the service of the United States against the Seminole Indians in Florida. 
(10 Stats. at Large, 7:34.) 

51. An act approved July 29, 1854, direct~d the Secretary of the Treasury to pay 
to John C. Fremont one hundred and eighty-three thousand eight hundred and 
twenty-five dollars, with interest thereon from the h;t day of June, 1851, at the rate 
of ten per cent. per annum, in full for his account for beef delivered to Commissioner 
Barbour, for the use of the Indians in California, in 1851 and 1852. (10 Stats. at 
Large, t:l04. ) 

52. An act approved July 8, 1870, directed the Secretary of the Treasury to make 
proper payments to carry into effect the decree of the district court of the United 
States for t.he district of Louisiana, bearing date the jO'IM·th of Jnne, 1867, in the case 
of the British brig'' Vola.nt," and her cargo; and also anotilerdecrce oftile same court, 
bearing date the eleventh of June, in the same year, in the case of the British bark 
"Science," and cargo, vessels illegally seized by a cruiser of the Unitell States, such 
payments to be made as follows, viz: To t.he stveral persons named in such decrees, or 
thcirlegal representatives, the several sums a war ' N to them respectively, with interest 
to each person j1·on~ the dale of the decree under , which he 1·eceives payment. ( 16 Stats. at 
Large, 650.) 

53. An act approved Julv 8, 1870, directed the Secretary to make the proper pay­
ments to carry into effect the decree of the district court of the United States for the 
district of Louisiana, bearing date Jnly 13, ltHi7, in the case of the British br1g 
"Dashing Wave," and her cargo, illegally seized by a cruiser of the United States, 
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wbich decree was made in pnrsuance of the decision of the Supreme Court, such pay­
fi!Cnts to be made wi.th intcrcstfrom the date of the decree. (16 Stats. at Large, 651.) 

An examination of the~ e cases will show ihat, subsequent to the seizure of tllese 
sevaral vef;sels, they were car,h sold by the United St n. tcs u!arshal for tlw uistri ct of 
Louisiana as prize, and the proceeds of such sales deposited by him in the .First 
National Bank of New Orleans. The bank, while the proceed::; of these sales were on 
cfeposit there, bocume insolvent. The seizures were held illegal, aud the vessels not 
subject to capture as prize. But the proceeds of the sales of these vc::;sels and their 
cargoes could not be 1·estored to the owners in accordance of the decrees of the dis­
trict court, hPcanf-1<' the funds had been lost by the insolvency oft he hank. In these 
cases, thereforu, Congre::;s provided in(1emnity for losses resulting frow tue acts of its 
agents, and made the indemnity complete by providing for the payment of interest. 

Your committee have directed attention to these numerous precedents for the pur­
pose of exposing the utter want of foundation of the often-repeate<J, assumption that 
''the Government never pays interest." It n' ill reauily be admitted thdt there is no 
statute law to sustain this position. The idea bas grown up from the custom and 
usage of the account.ing officers and Departments refusing to allow interest generally 
in their accounts with disbursing officers and in the settlement of unliquidated 
domestJC claims arising out of dealings with the Government. It willllardly he pre­
tended, however, that tllis custom or usage is so "reasonable," well-known, and 
"ceitaio," as to give it the force and effect of law, and to override and trample under 
foot the law of nations, and also the well-settled practice of the Government itself in 
its intercourse with other nations. 

llth. Interest was allowed ami paid to the Eltate of Massachusetts, because the 
United States delayed the payment of the principal for twenty-two years after the 
amount due bad been ascertained and determined. The amount appropriated to pay 
tbis interest was $678,36:l. i1 more than the original principal. ( 10 Stats. at Large, 
198.) 

Mr. Sumner, in his report upon the memorial introduced for that purpose, discuss­
ing this question of interest, said : 

"It is urged that the payment of this interest would establish a bad precedent. If 
the claim is just, the precedent of paying it is one which our Governmeut should 
wish to estabJish. Honesty and justice are not precedents of which either Goverll­
ment or individuals should be afraid." (Senate Report 4, 41st Cong., 1stsess., p. 10.) 

12th. Interest has always been allowed to the several States for advances made to 
the United States for military purposes. 

The claims of the several States for advances during the Revolutionary war were 
adjusted and settled under the provision of the acts of Congress of August 5, 1790, 
and of May 31, 1794. By these acts interest was allowed to the States, whether they, 
had advancen money on hand in their treasuries or obtained by loans. 

In respect to the advance:s of States during the war of 1812-'15, a more restricted 
rule was adopted, viz: That States should be allowed interest only so far as they had 
themselves paid it by borrowing or had lost it by the sale of•interest-bearing funds. 

Interest, according to this rule, has been paid to all the States which made ad­
vances during the war of 1tH2-' 15, with the exception of Massachusetts. Here are 
the cases: 

Virginia, U. S. Stats. at Large, vol. 4, p. 161. 
Delaware, U. S. Stats. at Large, vol. 4, p. 175. 
New York, U.S. Stats. at Large, vol. 4, p. 192. 
Pennsylvania, U. S. Stats. at Large, vol. 4, p. 241. 
South Carolina, U. S. Stats. a.t J_,arge, vol. 4, p. 499. 

In Indian and other wars the same rule.nas "been observed, as in the following cases: 
Alabama, U. S. Stats. at Large, vol. 9, p. 344. 
Georgia, U. S. Stats. at Large, vol. 9, p. 626. 
Washington Territory, U. S. Stats. at Large, vol. 11, p. 429. 
New Hampshire, U. S. Stats. at Large, vol. 10, p. 1. 

13th. The Senate Committee on Indian Afi"airs, in the report to which reference has 
heretofore been made, speaking of this award aud oft he obligation of the United States 
to pay interest upon the balance remaining due and unpaid the1·eon, used the follow­
ing language: 

"Your committee are of opinion that this sum should be paid them with accrued 
interest from the date of said award, deducting therefrom $~50,000, paid to them in 
money, as directed by the act of March 2, 1861; and, therefore, fiud no sufficient rea­
son for further delay in carrying into effect that provision of the aforenamed act 
and the act of March 3, 1871, by the delivery of the bonds therein described, with 
accrued interest from the date of the act of Marcil 8, ltl61. 

"Your committee have discussed this question with an anxious desire to come to 
such a conclusion in regard to it as would do no injustice to that Indian nation whose 
rights are involved here, nor establish such a precedent as would be inconsistAnt with 
the practice or duty ortbe United States in such cases. Therefore your committee 
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have con~>idered it not .only by the light of those principles of the public law-always 
in harmolly with t}le highest demands of the most perfect justice-but also in the 
light of those numerous preced'entt> wllich tllis Government in its action in lit.igation 
has furnished for our guidance. Your commitJee cannot believe that the payment of 
interest on the moneys awarded by the Senate to the Choctaw Nation would either 
violate any principle of law or establish any precedent which the United States woulq 
not wish to follow in any similar case, and your committee can not believe that the 
United States are prepared to repudiate these principles, or to admit that because 
their obligation is held by a weak and powerless Indian nation it is any the less 
sacred or bindmg than if held bs a nation able to enforce its payment and secure 
complete indemnity under it. Could the United States escape the payment of intm·est 
to Great Britain, if it should refuse or neglect, after the same became due, to pay the 
amount awarded in favor of British sul>jects by the recent Joint Commission which sat 
here' Coulq we delay payment of tbe amount awarded by that Commission for :fifteen 
years, and then escape by merely paying the principal' The Choctaw Nation asks 
the same measure of justice which we must accord to· Great Britain; aud your com­
mittee can not deny that demand unless they shall ignore and set aside those prin­
ciples of the public law which it is of the utmost importance to the United States 
to always main tarn inviolate. 

"Your committee are not unmindful tba~ the amount due the Choctaw Nation un­
der the award of the Senate is large. They are not unmindful, either, that the dis­
credit of refusing payment is increased in proportion to the amount. withheld and the 
time during which such refusal has.been continued." 

Few, if any, of the foregoing cases presented as strong and meritmious grounds for 
the allowance of interest as the claim now under consideration. Following these 
precedents, and for the reasons above set forth, the committee deem the present a 
proper case for the payment of interest on the sum converted ($:371,0~5) fi_.om date of 
conversion to date ofpayment. This interest t.hey fix at the rate of four and a half 
(4t) per centum per annum, that l>eing about the avera.ge rate pai.tl by the Govern­
ment between 18t:i7 and 1H81, and which it may be fairly assumed w:;~,s sa.ved or made 
by it for the use of the funds during the period of cletent.ion. On this basis the in­
terest allowed will amount to the sum of $~49,039.95. 

This report states correctly, so far as it goes, the facts connected with 
this case. It does not, however, state one very material fact, which, in 
the judgment of your committee, it is important should be known, in 
order to determine as to the propriety of the passage of this bill or any 
bill upon the subject; and that is as to what portion of the $371,025 
turned over by Dyer, the cashier of the Newton Bank, to Carter, of the 
firm of Hartwell, Carter & Co., consisted of interest-bearing bonds or 
notes. .A. further · and careful investigation . of the case develops the 
fact that of this amount $25,000, face value, was of United States coupon 
bonds, and $20,000, face value, compound interest-bearing notes, each 
bearing 5 per cent. 

Your committee are unwilling to report in favor of the bill as intro­
duced, which covers interest on the whole amount of $371,025 from date 
of deposit until date of payment of judgment, but believe claimant enti­
tled to the interest received or saved by the Government on that portion 
of such amount as was made up of interest-bearing bonds and notes from 
the time they were deposited-February 28, 1867-until the date of judg­
ment rendered-January 24, 1881-and also interest on the amount of 
the judgment as provided by law from the date of the rendition of the 
judgment until paid. On this theory the account would stand thus: 
Judgment rendered January 24, 1881 ............................... --. $371, 025.00 
Paid thereon from the Treasury October 29, 1881. . . . . • . . . . . . . . . . . . . . . . . 260, 000. 00 

Paid thereon from the Treasury August 30, 1882 (being balance) . . . . . . . . 111, 025. 00 

Interest at 5 per cent on the amount of the judgment ($371,025) from Jan-
uary 28, 1881, to October 29, 1881, the date of first payment, would be.. 13,912.43 

Interest at 5 per cent on the amount· deferred ($111,025) frcm October 
29, 1881, to August 30, 1882, when the same was paid . . . . . . . . . . . . . . . . 4, 626. 07 

Making a total of .. _ .....•...... __ ........ - . . . . . . . . . . . . . . . . . • • • • 18, 5~8. 50 
Being interest on judgment from date of rendition until paid. 
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The amount of interest on interest-bearing bonds and notes is stated 
in certain papers filed to be $17,946. 

In view of all the cireumstances, your committee propose to amend 
the bill (S. 1578) by striking out all 'after the enacting clause and insert­
ing in lieu thereof the following: 

That the Secretary of the Treasury be, and he hereby is, authorized and directed 
to pay to the First National Bank of Newton, Massachusetts, interest at .the rate of 
five per centum per annum on the judgment rendered January twenty-fourth, 
eighteen hundred and eighty-one~ in favor of said bank against the United States, 
in the sum of three hundred and seventy-one thousand and twenty-five dollars, 
from April twenty-eighth, eighteen hundred and eighty-one, the date on which the 
claimant served a copy of the judgment aforesaid upon the Secretary of the Treasury, 
as prescribed by section one thousand and ninety of the Revised Statutes of the 
United States, to the date of payment. He is also authorized and directed to pay to 
said First National Bank of Newton, Massachusetts, such further sum, not exceed­
ing the amount of seventeen thousand nine hundxed and forty-nine dollars, as may 
be equivalent to interest at five per centum per annum on such interest-bearing 
bonds and notes as formed a part of the three hundred and seventy-one thousand 
and twenty-five dollars, deposits on which the judgment hereinbefore referred to 
was rendered, from the twenty-eighth day of February, eighteen hundred and sixty­
seven, to January twenty-fourth, eighteen hundred and eighty-one. 

SEC. 2. That the sum of thirty-six thousand four hundred and eighty-seven dollars 
and fifty cents, or so much thereof as may be necessary, is hereby appropriated out 
of any moneys in the Treasury not otherwise appropriated, for the purposes set forth 
in section one hereof. This to be in full settlement of all claims of said bank against 
the United States. 

Your committee, therefore, in view of the foregoing facts, report back 
the bill (S. 1578) as amended, and recommend its passage. 

0 


