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T esting a Jury S e lec tio n  Scale and Theory in  Court 

Dee Ann S. Horstman 

U niversity  o f Oklahoma 

A bstract

Research was conducted in  a c tu a l court cases as p a rt o f  a long 

range schema to  determ ine the  v a l id i ty  o f a Jury se le c tio n  theory  and a 

sca le  based on au th o rita rian ism . R esu lts  provided a d d itio n a l support fo r  

previous mock court t r i a l  f in d in g s  th a t  a u th o r ita r ia n  Ju ro rs  w i l l  not 

render a Ju st v e rd ic t on the  b a s is  o f the  t r i a l  evidence, but w i l l  have 

a p red isp o s itio n  towards c e r ta in  d ec is io n s . A u th o rita rian  Ju ro rs , as 

id e n tif ie d  by th e  Jury se le c tio n  s c a le , voted in  favor of th e  f i r s t  p re­

sen ta tio n  they heard , the p rosecu tion , u n less  they f e l t  s im ila r i ty  to  th e  

defendant wherein they voted fo r  a c q u i t ta l .  Id e n tif ic a t io n  and d ism issa l 

o f a u th o r ita r ia n  Ju ro rs  to  secure a more im p a rtia l ju ry  was emphasized 

in  t h i s  r a re  instance  of applied  resea rch  w ith in  le g a l confines.
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T esting  a Jury  S e lec tio n  Scale and Theory in  Court

Dee Ann S. Horstman 

U n iversity  o f Oklahoma

" If  th e re  i s  one g re a tly  unknown area  in  th e  whole business of 

try in g  cases, i t  i s  ju ry  s e le c tio n , and anybody who p ro fesses  to  have the 

answers to  th a t ,  includ ing  people l ik e  myself who attem pt to  le c tu re  on 

i t ,  a re  r e a l ly  swinging in  th e  d a rk ,"  proclaimed P. Lee B ailey (Kuhn,

1975> p. l )  re c e n tly .

D espite t h i s  and s im ila r  adv ice, a tto rn ey s  have c o n tin u a lly  sought 

to  p re d ic t th e  vo ting  tendencies  o f p o te n tia l  Ju ro rs  during  th e  v o ir  d ire  

o r ju ry  se le c tio n  p rocess. Trying to  ob ta in  an eq u itab le  t r i a l  fo r  th e i r  

c l i e n t s ,  lawyers have u t i l iz e d  form ulas devised by famous a tto rn e y s , p r io r  

experience, in tu i t io n ,  f a c i a l  ex p ressions, pl^siognomy, body language, 

background checks and expensive demographic r a t in g  systems (B e l l i ,  195^; 

Gordon, I 968; K airys, 1972; McCarty, 1960; N ational Jury  P ro jec t & Nation­

a l  Lawyers G uild, 1975; Robinson, 1937)«

No customary procedure fo r  v o ir  d ire  e x is ts  e i th e r ,  but those  

questions th e  lawyer considers re lev an t may u su a lly  be asked during  th e  

v o ir  d ii’e , a lb e i t  attem pts to  re l ie v e  cou rt case load congestion are  en­

croaching on r ig h ts  in  th i s  a rea  (G inger, 1975; N ational I n s t i tu t e  o f Law
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iSnforcement and Crim inal J u s t ic e ,  197^)- The v o ir  d ire  procedure may be 

conducted by only th e  Judge, w ith supplem ental questions supplied by th e  

lawyers a lso  asked from th e  bench; o r th e  judge may perm it a d d itio n a l 

question ing  by counsel fo llow ing those  by th e  Judge as to  th e  general 

q u a lif ic a tio n s  o f th e  ju ry  panel. F ed era l and s ta te  ru le s  p ro h ib it th e  

Judge from a r b i t r a r i l y  excluding counsel from v o ir  d ire  o r lim itin g  th e  

exam ination o f p o te n t ia l  Ju ro rs  unreasonably.

The v o ir  d i r e  may r e s u l t  in  a p o te n tia l  j u r o r 's  d ism issa l on th e  

b a s is  of a cause or peremptory challenge. A cause challenge i s  g ranted  

whenever an in d iv id u a l f a i l s  to  meet th e  s ta tu to ry  q u a lif ic a tio n s  fo r  

ju ry  duty o r when b ia s  i s  dem onstrated to  th e  t r i a l  Judge’s s a tis fa c t io n ;  

th e re  are  no num erical l im ita tio n s  to  th e  exclusions r e s u l t in g  from c h a l­

lenges fo r  cause. The peremptory challenge allow s counsel to  dism iss a 

c e r ta in  number o f in d iv id u a ls , as statutes sp ec ify , w ithout dem onstration 

o f b ia s .  Although r a re ly  done, th e  e n t i r e  Jury panel may a lso  be c h a l­

lenged; t h i s  may occur in  Jury  composition ch a llen g es , o r  lack  of re p re ­

sen ta tiv en e ss  in  th e  Jury  panel (Bloom stein, 1972; Busch, 1959)*

Legal Jury s e le c tio n  procedures have d i r e c t ly  o r in d ire c tly  

sought to  a ssess  a t t r ib u te s  o r a t t i tu d e s  s im ila r  to  a u th o r ita r ia n  t r a i t s ,  

p rim arily  p re ju d ic e . The a u th o r ita r ia n  p e r s o n a l i ty 's  d is tin g u ish in g  

c h a ra c te r is t ic s  o f r ig id i ty ,  dogmatism, p re ju d ic e  in to le ra n c e , cynicism , 

a n ti- in tr a c e p tio n , s u p e rs t i t io n  and e x tra p u n itiv e  a t t i tu d e  toward those 

v io la tin g  s o c ie ty 's  conventional v a lu e s , have rece ived  sc ru tin y  from r e ­

searchers (Adorno, Frenkel-Brunswick, Levinson & Sanford, 1950; C h r is tie  

& Cook, 1967; C h r is t ie  & Jahoda, 195%; K irsch t & D illeh ay , 1967) . While 

th ese  t r a i t s  have a l l  been found to  be s ta b le  (^y rne , 1966) , th e  most
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enduring t r a i t  o f th e  a u th o r ita r ia n  p e rso n a lity  i s  regarded to  be r ig id ­

i ty  o r re s is ta n c e  to  change. A review o f  sev e ra l hundred s tu d ie s  found 

the  a u th o r ita r ia n  to  be ty p if ie d  by a closed-minded co g n itiv e  fu n c tio n ­

ing (K irsch t & D illeh ay , I 967).

R e la tiv e ly  few psycho log ists  have been involved in  in v e s t ig a t­

ing th e  v a r ia b le s  asso c ia ted  w ith  ju ry  t r i a l s .  Fewer s t i l l  have a ttem p t­

ed to  examine a u th o r ita r ia n  behavior in  ju ry  t r i a l s .  The most recen t 

s tu d ies  on a u th o r ita r ia n  ju ro rs  have focused on th e  a u th o r i ta r ia n 's  

ex trap u n itiv en ess  toward those accused o f v io la tin g  s o c ie ty 's  laws; th e  

r e s u l t s  a ffirm  th e  expectancy th a t  a u th o r ita r ia n s  are  conv ic tion  prone 

and mandate h arsh er punishment (Boehm, 1968; E p s te in , 196^; Jurow, 197I ;  

Rokeach & V idaer, 1973)« In an im portant mock court experiment conduc­

ted  by M itch e ll and Byrne (1973); s im ila r i ty  between ju ro r  and defendant 

was a s ig n if ic a n t in fluence on a u th o r i ta r ia n s ' v e rd ic ts ,  b u t not those  

of e q u a li ta r ia n s  (n o n -a u th o r ita r ia n s ) . D irec t research  on a u th o r ita r ia n ­

ism, or any o th e r research  in  a c tu a l co u rt case% i s  scan t, lim ited  by 

le g a l and e th ic a l  r e s t r i c t io n s  on experim ental m anipulations. In v es tig a ­

t io n  i s  fu r th e r  com plicated by th e  sm all number o f  p o ssib le  su b je c ts , 

making s t a t i s t i c a l  an a ly s is  d i f f i c u l t  a t  b e s t .  Simulated ju ry  s i tu a t io n s  

and mock court t r i a l s  have been employed in  l ie u  of a c tu a l ju ry  t r i a l s ,  

but c le a r ly  th e  c lo se r th e  lab o ra to ry  s e t t in g  approximated an a c tu a l 

t r i a l  th e  more c e r ta in  one could be o f th e  re sea rch  r e s u l ts  (Gordon, 1968; 

H e lfg o tt, 1974; Kirby & Lamberth, 1973).

The so c ia l s c ie n t i s t s  who have re c e n tly  worked in  le g a l  s e tt in g s  

have been s im ila r ly  precluded from e f fe c t iv e  experim entation , however, 

t h e i r  observations have been inform ative (G inger, 1975; Gould & Gould,
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197^; SchuLnan, Shaver, Colman, Emrich & C h r is t ie ,  1973)* The d i f f i c u l ­

ty  in  assessin g  th e  im p a rtia lity  and open-mindedness of p o te n tia l  ju ro rs  

during  th e  v o ir  d ire  i s  always emphasized. S o cia l s c ie n t i s t s  have e le c ­

ted  to  apply th e i r  s k i l l s  v ia  two methods, th e  c l in ic a l  and demographic 

techn iques. N either technique has been ab le  to  develop an accu ra te  r a t ­

ing methodology which can a lso  be p ra c t ic a l ly  u t i l iz e d  in  normal t r i a l  

s i tu a t io n s .

What was needed was a long-range experim ental plan to  a sc e r ta in  

whether au th o rita r ian ism  is  a  s ig n if ic a n t v a r ia b le  in  Jury t r i a l s  and 

s p e c if ic a lly  whether a u th o r ita r ia n  Ju ro rs  could be id e n tif ie d  during th e  

v o ir d ire  phase o f th e  t r i a l .  Appendix A provides fu r th e r  inform ation 

in  support of th e  Jury se le c tio n  th eo ry . The i n i t i a l  phase o f  t h i s  plan 

necessita ted  co n s tru c tio n  of a p r a c t ic a l  sca le  su ita b le  fo r  assessment 

of au th o rita r ia n ism  during  v o ir  d i r e ,  followed by a co n tro lled  mock court 

t r i a l  in v e s tig a tin g  th e  v a ria b le s  o f in te r e s t .  S ig n ifican t r e s u l t s  in  

the  preceding resea rch  would c a l l  f o r  a s e r ie s  of mock court cases w ith 

fu r th e r  f a c to rs  allowed to  vary to  approximate le g a l and p ra c t ic a l  r e a l i ­

t i e s  inheren t in  Jury t r i a l s .  F ie ld  te s t in g  in  a c tu a l court t r i a l s  w ith  

in v e s tig a tio n  o f  th e  s ig n if ic a n t v a r ia b le s  revealed  by th e  previous r e ­

search would th en  provide a more d e f in i t iv e  so lu tio n  to  th e  problem of 

b ia s  in  Jury t r i a l s  and how to  id e n tify  those  Ju ro rs  who ex h ib it th i s  

b ia s  in  t h e i r  v e rd ic ts .  This re sea rch  schema was follow ed.

Previous research  conducted as p a rt o f  th e  experim ental schema 

(K irby, 1972) found th a t  a u th o rita rian ism , as measured by the  sp ec ia lly  

developed o ra l  sca le  adm inistered as an in te g ra l  peurt o f  th e  v o ir  d ire  

procedures, was a  re le v a n t v a riab le  in  a staged mock cou rt t r i a l .  In  th e



mock t r i a l  a u th o r ita r ia n  in d iv id u a ls , as defined  by th e  o r a l  F scale  or 

Jury se le c tio n  sc a le , were s ig n if ic a n tly  more l ik e ly  to  make a d ec is io n  

ea rly  in  th e  case and not change th a t  d ec is io n  upon p resen ta tio n  of l a t e r ,  

more convincing evidence. N on-au thoritarians apparently  baaed th e i r  de­

c is io n s  upon th e  case evidence (Kirby, 1972).

F u rther t e s t s  o f th e  theory and accompanying sca le  would c le a r ­

ly  be worthwhile. P ra c tic e  court cases ro u tin e ly  conducted by sen io r law 

studen ts as th e  penultim ate requirem ent p r io r  to  g raduation  afforded an 

id e a l s itu a t io n  fo r  fu r th e r  experim entation. Although not a c tu a l cases, 

every e f f o r t  was made to  ensure each c a s e 's  rea lism . The theory and 

scale  were te s te d  in  four p rac tic e  court t r i a l s  o f c i v i l  s u i ts .  The v a r­

ious a tto rn ey s  u t i l iz e d  th e  sca le  questions in  d if fe r in g  ways during 

th e i r  v o ir  d i r e .  The q u a lity  of th e  evidence and case p resen ta tio n  a lso  

v aried  markedly; however a u th o r ita r ia n  Ju ro rs  were again  found to  be in ­

fluenced most by v a r ia b le s  ir re le v a n t to  th e  t r i a l  evidence. A u th o rita r­

ian  Ju ro rs  in  th ese  fo u r cases always voted fo r  th e  p l a i n t i f f ,  except when 

they perceived them selves s im ila r  to  th e  defendant; whereupon they always 

voted in  th e  d e fe n se 's  fav o r. E q u a lita r ia n s , as determined by the  Jury 

se le c tio n  sc a le , were not s ig n if ic a n tly  a ffec te d  by e i th e r  th e  order of 

evidence p re sen ta tio n  o r th e  s im ila r i ty  v a r ia b le  in  t h i s  s e rie s  of mock 

court cases (Kirby & Lamberth, 1973).

D espite th e  c lose  approximation to  a c tu a l court t r i a l s ,  th e  pre­

v ious mock court cases l e f t  unanswered th e  question  as to  how Ju ro rs  r e ­

spond in  a c tu a l court cases. Also req u irin g  resea rch  was how a u th o r ita r ­

ians would re a c t as  Ju ro rs  in  crim inal t r i a l s ,  p a r t ic u la r ly  those involv­

ing sexual crimes such as rape . This fa c to r  was kept constant during th e  

previous research  and only c i v i l  s u its  were t r i e d .
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This experiment would in v e s tig a te  th e  e f fe c ts  o f  s t i l l  fu r th e r  

v a r ia tio n  on th e  ju ry  se le c tio n  sc a le , th e  measure fo r  assessing  au thor­

ita rian ism . Minor v a r ia tio n s  have freq u en tly  made major d iffe ren ces  in  

th e  s ig n ifican ce  of experim ental r e s u l t s ,  and few th e o r ie s  have survived 

th e  t r a n s i t io n  from th e  la b o ra to ry 's  co n tro lled  confines to  th e  applied  

s e tt in g . Thus th e  robustness of th e  ju ry  se le c tio n  sca le  would be a 

major determ inant in  th e  successfu l atta inm ent of th e  goal to  id e n tify  

and d e se lec t closed-m inded Ju ro rs .

This research  was thus designed to  provide experim ental d a ta  

upon a u th o r ita r ia n  behavior in  a c tu a l t r i a l s  of c rim in al cases and to  

fu r th e r  advance th e  th e o re t ic a l  concepts d iscovered during  t h i s  long- 

range study o f th e  a u th o r ita r ia n  j u r o r 's  vo ting  behavior. I t  was hypo­

th esized  th a t  th e  a u th o r ita r ia n  ju ro r ,  as d e tec ted  by th e  ju ry  s e le c tio n  

sc a le , w i l l  in  an a c tu a l court case vote " g u ilty " , u n less  he perceives 

him self as s im ila r  to  th e  defendant in  which in stance he w il l  vote "not 

g u il ty " .  I t  was a lso  believed  th a t  a u th o r ita r ia n  tendencies w il l  be ex­

h ib ite d  to  a g re a te r  degree in  cases in  which rape was a lleg ed .

Method

Subjects

Subjects were 2k a d u lts , 12 per t r i a l ,  who had q u a lif ie d  fo r  

ju ry  duty in  th e  s ta te  o f Oklahoma. The ju ro rs  were se lec ted  by le g a l 

counsel in  each t r i a l  v ia  customary question ing  during th e  v o ir  d ire  and 

w ithout u t i l i z a t i o n  of th e  ju ry  s e le c tio n  sc a le . The judge fo r  th e  

t r i a l s  was a h igh ly  esteemed ju v en ile  cou rt judge w ith  numerous honors 

to  h is  c r e d i t .  The le g a l counsel were o f th e  same age group, evenly 

matched in  ju d ic ia l  s k i l l s  according to  th e  judge, and had been assigned
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to  th e  cases from th e  P u b lic  D efender's  O ffice  in  each in s tan ce .

M ate ria ls

The experiment was conducted w ith in  a  courtroom o f th e  Oklahoma 

County Courthouse. Two a c tu a l  Juven ile  court cases provided th e  neces­

sary cond itions fo r  t e s t in g  th e  hypotheses. A tap e  reco rd e r was used to  

supplement th e  co u rt t r a n s c r ip t s .  A le g a l  adv iso r a ttended  to  a ssess  th e  

u t i l i t y  o f th e  ju ry  s e le c tio n  sca le  and theo ry  in  o th e r a c tu a l court c a se s , 

evaluate  psycho log ica l a id  in  scoring  Ju ro r responses to  th e  s c a le , and 

exp la in  le g a l  procedures i f  necessary .

The S ta t e 's  a l le g a t io n  in  th e  f i r s t  Ju v en ile  cou rt case was th a t  

th e  defendant b ea t h is  stepm other to  death  w ith  a b r ic k  during  an argu­

ment; however, th e  Defense contended th e  re ta rd e d  Ind ian  youth acted  in  

se lf-d e fen se  ag a in s t her a t ta c k  w ith  an autom obile Jack . In th e  second 

court ca se , th e  13 yeaj>-old defendant was accused of second degree rap e , 

w i l l fu l  and unlaw ful sexual in te rco u rse  by fo rc e . The Defense contended 

th a t  th e  76 y ea r-o ld  complainant had not been raped; indeed she had been 

the  in s t ig a to r  o f th e  a c t .  Appendix B co n ta in s  a d d itio n a l Inform ation 

r e la t in g  to  th e  charges and evidence in  th e  two cases.

Procedure

Standard courtroom procedures were fo llow ed , except th a t  a f t e r  

th e  u su a l v o ir  d i r e  o f p o te n tia l  Ju ro rs  by th e  Judge and a tto rn e y s , th e  

Judge c leared  th e  courtroom o f sp ec ta to rs  in  o rder to  ask some questions 

th a t  "were more p sycho log ica l and personal in  natu re  about a J u ro r 's  

fe e lin g s  regard ing  asp ects  o f  th e  case" . The Ju ro rs  were in d iv id u a lly  

questioned by th e  Judge, who in  both  court cases asked th e  Jury  se le c tio n
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sca le  q u estio n s in  a random o rd er. The Judge m odified th e  questions s l ig h t ­

ly to  accommodate h is  inqu iry  s ty le ,  but he l e f t  th e  b a s ic  question  o r 

phrase in ta c t .  This te s te d  the ju ry  se le c tio n  s c a le 's  u t i l i t y  in  varying 

v o ir  d ire  procedures. I f  a Ju ro r f a i le d  to  in d ic a te  how strong ly  he f e l t  

about h is  answer, th e  Judge asked an a d d itio n a l q uestion  to  e l i c i t  the  

depth o f th e  re sp o n d en t's  fe e l in g , fo r  example, "How stro n g ly  do you b e­

liev e  (no t b e lie v e )  th a t? " ;  or "Do you agree (d isag ree ) w ith th a t  s l ig h t ly  

or s tro n g ly ?" . Supplemental questions being developed in  o rder to  improve 

th e  e ffe c tiv e n e ss  o f th e  Jury se le c tio n  sca le  were in te rsp e rsed  during  th e  

l a t t e r  phase o f in q u iry . Responses to  th e  Jury  s e le c tio n  scale  questions 

were unob trusive ly  scored by th e  experim enter and a lawyer who acted as 

le g a l advisor during  th e  experim ent. A f iv e  po in t continuum was used to  

score th e  Ju ro r responses; th ese  scores were summed and th e  t o t a l  used as 

th e  measure of th e  J u ro r 's  au th o rita r ian ism . Those Ju ro rs  w ith  ju ry  se le c ­

t io n  scale  scores over 25 po in ts  were considered a u th o r ita r ia n . The range, 

mean and standard  d e v ia tio n  o f Jury  s e le c tio n  sca le  scores fo r  a u th o r ita r ia n  

Jiurors was 36 -  25 , 29 .38, and 2 .99 , th e  comparable range, mean and standard 

d ev ia tio n  sco res fo r  e q u a lita r ia n  Ju ro rs  was 2h - 19, 2 1 .90, and 1 .68 . See 

Appendix C f o r  fu r th e r  inform ation on th e  Jury se le c tio n  sca le  ad m in istra ­

tio n  and ev a lu a tio n .

T h e rea fte r  th e  court cases were conducted w ithout v a r ia t io n  from 

th e i r  customary manner. A fter the  v e rd ic ts  were re tu rned  in  th e  court cases 

and th e  cases concluded except fo r  sentencing (treatm ent), th e  Judge excused 

th e  Ju ro rs  from th e i r  o f f i c i a l  d u t ie s ,  but requested  th a t  they  remain a f t e r ­

wards fo r  a few q u es tio n s . The Judge th en  b r ie f ly  explained th a t  th e  ex­

perim enters were th e re  to  lea rn  more hbout -he n atu re  o f  ju ry  t r i a l s  and 

had a few a d d itio n a l questions to  ask them. The Ju ro rs  were each asked
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simply whether they  had f e l t  s im ila r  to  th e  defendant and i f  they had any 

comments about th e  v e rd ic t  o r  conduct o f  th e  case. A fter t h e i r  responses 

were noted and questions answered, th e  in d iv id u a ls  were fu r th e r  debriefed  

and thanked fo r  t h e i r  a s s is ta n c e  before they were d ism issed . The judge 

and le g a l counsel were asked t h e i r  opinions as  to  th e  u t i l i t y  o f th e  ju ry  

se le c tio n  sc a le , th e  rep re se n ta tiv e n ess  o f  th e  t r i a l ,  th e  tu rn in g  p o in ts  in  

th e  t r i a l ,  th e  ap p ro p ria ten ess  o f  th e  v e rd ic t ,  and th e  im p a r tia l i ty  o f  the  

ju ro rs .

R esu lts

The d a ta  was divided  in to  a 2 x 2 ta b le  f o r  a n a ly s is ; th e  v a r i ­

ab les  were th e  J u ro r 's  vote as to  th e  d e fen d an t's  g u i l t  o r  innocence and 

th e  ju r o r 's  repo rted  fe e lin g  o f s im ila r i ty  to  th e  defendan t. Table 1 pre­

sen ts  th e  r e s u l t s  fo r  a u th o r ita r ia n  and fo r  e q u a li ta r ia n  ju ro r s .

In s e r t  Table 1 about here

Other experim ental designs and s t a t i s t i c a l  t e s t s  were inappropri­

a te  due to  th e  le g a l and e th ic a l  r e s t r ic t io n s  on app lied  research  in  a c tu a l 

Jury t r i a l s .  Thus ob ta in in g  p re - and p o s t-d e lib e ra tio n  vo tes  of th e  Ju ro rs  

would not be p o ss ib le , nor would random assignment of ju ro r s  to  experim ental 

and c o n tro l groups, nor would th e  m ajo rity  o f o th e r experim ental manipula­

t io n s .  The d a ta  a n a ly s is  was fu r th e r  complicated by th e  sm all numbers of 

ju ro rs  in  a t r i a l ;  th u s  F is h e r 's  exact t e s t  was f e l t  to  be th e  most appropri­

a te  s t a t i s t i c a l  t e s t .  Using F is h e r 's  exact t e s t ,  a s ig n if ic a n t re la tio n sh ip  

was found f o r  a u th o r ita r ia n s ,  bu t not fo r  e q u a li ta r ia n s ;  £  = .C25 and 

£  = .121 re sp e c tiv e ly .

D iscussion

The r e s u l t s  of th e  ju ry  t r i a l s  provide good evidence f o r  th e
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hypothesis th a t  in  ac tu a l court cases a u th o r ita r ia n  ju ro rs ,  as id e n t i ­

f ie d  by th e  ju ry  s e le c tio n  s c a le , w il l  tend to  find  the defendant 

innocent only i f  they perceive themselves as s im ila r  to  the defendant.

The n o n -a u th o rita r ia n  or e q u a lita r ia n  ju ro rs  do not seem to  be s tro n g ly  

predisposed towards g u ilty  v e rd ic ts  nor s ig n if ic a n tly  a ffec ted  by 

the  s im ila r i ty  v a r ia b le . This r e p l ic a te s  the e a r l ie r  find ings in  mock 

court cases (Kirby & Lamberth, 1973). Ju ro rs  id e n tif ie d  as a u th o r ita r ia n  

in  those four cases always voted g u i l ty ,  un less  they perceived the 

defendant as s im ila r  to  them selves, in  which in stan ce  they always 

voted innnocent; th e re  was no such re la tio n s h ip  fo r e q u a lita r ia n  ju ro rs ;

-  1 9 ., 2  ^  "001 and = .57, no t s ig n if ic a n t ,  re sp e c tiv e ly .

D espite the  small sample s iz e , confidence in  the  r e s u l ts  appears 

ju s t i f i e d  due to  th e  consistency of th e  obtained r e s u l ts  under varied  

co n d itio n s.

This confidence is  fu rth e r  strengthened by reviewing the  opinions 

expressed during post t r i a l  in terv iew s w ith the  a u th o r ita r ia n  ju ro rs  who 

had voted co n trary  to  the hypotheses. The so le  a u th o r ita r ia n  ju ro r  iden­

t ify in g  s tro n g ly  w ith  the re ta rd ed  defendant in  the f i r s t  t r i a l  did so on 

th e  b a s is  of a common c u ltu ra l  h e r ita g e . The ju ro r ,  be liev in g  the boy to 

be Indian l ik e  h e r s e l f ,  defended him during the ju ry  d e lib e ra tio n s . The 

ju ro r  in  th e  post t r i a l  in terv iew  s â id , " I  am Indian l ik e  the boy and know 

how they f a i l  to  speak up fo r them selves. I  id e n tify  stro n g ly  w ith the 

boy . . . and I  sa id  so in  th ere  [ th e  ju ry  d e lib e ra tio n  room]." A ctually  

the boy was p rim arily  of b lack  an ces try , but the  ju ro r  believed the boy 

to  be s im ila r  to  h e r s e lf .  Contrary to  p re d ic tio n  of a u th o r ita r ia n  vo ting  

behavior, th i s  ju ro r  a lso  retu rned  w ith  a delinquent v e rd ic t ,  but on the
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le a s t  se rio u s  charge p o ss ib le . The post t r i a l  in terv iew  w ith th e  ju ro rs  

revealed th a t  th i s  ju ro r  f e l t  th e  disadvantaged youth might b e n e f it  from 

a g u ilty  o r delinquent v e rd ic t which would be lik e ly  to  r e s u l t  in  i n s t i ­

tu t io n a l  trea tm en t and remove him from a poor environment.

An a u th o r ita r ia n  ju ro r  who voted fo r  acquittal in  th e  rape case 

re p lie d  in  th e  negative when asked during post t r i a l  question ing  i f  she 

f e l t  s im ila r  to  th e  defendant, but she was emphatic in  her negative r e ­

sponse when asked about perceived s im ila r i ty  to  th e  com plainant. A chance 

remark by th e  experienced b a i l i f f  provided a p o ssib le  exp lanation  fo r  th e  

seemingly d isc rep an t f in d in g . The " b a i l i f f 's  comment th a t  "Germans s t i l l  

d o n 't seem to  care  fo r  Jews" served as a rem inder th a t  th e  o r ig in a l  au th ­

o r i ta r ia n  s c a le s , th e  J  and A-S sc a le s , were developed to  measure a n t i -  

Semitism (Adorno e t  a l . ,  1950)• ( i t  was a lso  an e f fe c tiv e  reminder of 

th e  n ecessity  fo r  keeping a  broad p ic tu re  in  s c ie n t i f ic  research  • ) I t  

may be surmised th a t  th e  ju r o r 's  f e e lin g s  o f s im ila r i ty  to  th e  defendant 

increased  as a r e s u l t  o f her b ia s  towards th e  complainant.

The sex o f ju ro rs  d id  not appear to  be s ig n if ic a n tly  r e la te d  to  

court case , v e rd ic t ,  o r au th o rita rian ism . Four o f th e  seven a u th o r i ta r ­

ian ju ro rs  vo ting  g u il ty  in  th e  manslaughter case were fem ales; th re e  o f 

th e  s ix  a u th o r ita r ia n  ju ro rs  who perceived them selves to  be d is s im ila r  

to  th e  male defendant were male, th re e  fem ale. Tliree o f th e  s ix  a u th o r i­

ta r ia n  ju ro rs  vo ting  not g u ilty  in  th e  rape case were fem ale; two of th e  

f iv e  a u th o r ita r ia n  ju ro rs  who perceived them selves s im ila r to  th e  male 

defendant were female and th re e  were male. In  both th e  manslaughter and 

rape cases th e  only a u th o r ita r ia n  ju ro rs  v o tin g  co n trary  to  p re d ic tio n  

were fem ale, one in  each case .
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A more im p a rtia l Ju ry  t r i a l  could be obtained i f  th e  Judge or 

a tto rn ey s  u t i l iz e d  th e  Jury  s e le c tio n  sca le  to  th e i r  advantage and a t ­

tempt to  "stack" a Jury  panel in  t h e i r  fav o r, but th e  means of a s c e r ta in ­

ing th e  J u ro r ’s percep tion  o f  h is  s im ila r i ty  to  th e  defendant p r io r  to  

th e  t r i a l  i s  not y e t r e l ia b le .  C u rren tly , i t  would be s a fe s t  to  d e se le c t 

those  Ju ro rs  id e n tif ie d  as a u th o r ita r ia n , but more im portan tly . J u s t ic e  

would be b e t te r  served as a more im p a rtia l t r i a l  could be h e ld .

The v a l id i ty  and u t i l i t y  o f th e  ju ry  s e le c tio n  sc a le  in  a c tu a l 

cou rt cases i s  a major co n s id e ra tio n . The s c a le ’s v a l id i ty  has been i l l u s ­

t r a te d  by th i s  and p r io r  re se a rc h , and i t  has been found to  be robust to  

v a r ia t io n  under d if f e r e n t  t r i a l  co n d itio n s . The q uestion  as  to  th e  s c a le ’s 

u t i l i t y  has been only p a r t ia l ly  te s te d  in  a c tu a l court cases . Comments 

from th e  Judge, th e  t r i a l  a tto rn e y s  and th e  le g a l  ad v iso r, however, provide 

some id iog raph ic  d a ta  bearing  on th e  s c a le ’s u t i l i t y .

The Judge who conducted th e  a c tu a l  Jury t r i a l s  was e n th u s ia s tic  

about th e  re sea rch  r e s u l t s .  He f e l t  a  lawyer could su b s ta n tia te  a  ch a l­

lenge fo r  cause on th e  b a s is  o f  th e  Jury  s e le c tio n  sca le  r e s u l t s  ra th e r  

th an  have to  req u est d ism issa l w ith  a peremptory challenge . The allow a­

b i l i t y  as a challenge fo r  cause i s  in d ic a tiv e  o f  th e  high degree o f f a i th  

th e  Judge placed in  th e  s c a le . Challenge fo r  cause i s  on a par w ith  th e  

h ighest o rder o f reasons fo r  d ism issing  a Ju ro r and can be used f o r  an 

unlim ited  number o f  d ism issa ls  during  a t r i a l .

The Judge said  th a t  he thought a t r i a l  Judge would be in  th e  b es t 

p o s itio n  to  conduct th e  questio n in g  of th e  p o te n tia l  ju ro r s .  The lawyers 

interview ed regard ing  th e  a p p l ic a b i l i ty  o f th e  Jury  s e le c tio n  sca le  in ­

d ica ted  th e  re v e rse , th a t  th e  t r i a l  lawyer could use th e  sca le  to  th e  b es t
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advantage. The need fo r  fu r th e r  research  was recognized by a l l ,  bu t th e  

t r i a l  Judge saw th e  need fo r  ju ro r  im p a r tia l i ty  as th e  o v errid in g  concern. 

The leng th  o f a d d itio n a l v o ir d i re  tim e req u ired  to  adm in ister th e  sc a le , 

approxim ately te n  m inutes per ju ro r ,  was not considered ex cessiv e . While 

some of th e  questions were rephrased s l ig h t ly ,  th ey  were not considered 

unduly psycholog ica l. Indeed, they were viewed as "appropriate  and most 

re le v a n t. . . .  a  c r i t i c a l  f a c to r  in  ju v e n ile  co u rt cases" . The ju ry  

se le c tio n  sca le  questions were seen as amenable to  in c lu s io n  w ithout modi­

f ic a t io n  in to  th e  law yers' v o ir  d i r e  tech n iq u es , but they f e l t  a d d itio n a l 

questions on th e  sp ec if ic  issu e  a t  t r i a l  would be b e n e f ic ia l .  The lawyer 

ac tin g  as le g a l  advisor fo r  th e  research  concurred in  b e liev in g  a d d itio n ­

a l  questions would be an a s s e t .  He f e l t  th e  sca le  questions could b e s t 

be u t i l i z e d  "imbedded in  a smoke-screen o f p la u s ib le , but i r r e le v a n t  v o ir  

d i r e " .

The t r i a l  law yers, who a t  f i r s t  d isparaged  th e  no tion  o f so 

s im p lis tic  a  means to  improve ju ro r  s e le c tio n  techn iques, lo s t  th e i r  skep­

tic ism  a f te r  th e  court cases. The lawyers remarked favorably  and w ith  

some su rp r ise  upon th e  su ccessfu l p re d ic tio n s  of ju ro r  vo ting  behavior 

achieved v ia  th e  sh o rt ju ro r  s e le c tio n  sca le  and underlying theory  of 

a u th o r ita r ia n  ju ro r  behavior. Minimal t r a in in g  tim e and ease o f scoring  

fo r  sca le  use were a lso  noted w ith  approval by a tto rn ey s  and th e  judge.

Future experim entation should be designed to  inco rpo ra te  new 

questions and those s p e c if ic a lly  re le v a n t to  th e  t r i a l  issu es  in to  th e  

sca le  m atrix . This was t r i e d  in  th e  l a s t  court case only to  th e  ex ten t 

th a t  a few o th e r q u estio n s  were asked along w ith  th e  ju ry  se le c tio n  sca le  

q u es tio n s . While th e  obtained d a ta  can be only in d ica tiv e  a t  t h i s  p o in t,
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i t  appears l ik e ly  th a t  th ese  questions may provide supportive informa­

t io n  and background fo r  th e  ju ry  se le c tio n  theo ry  and sca le . Ju ro r  r e ­

sponse to  th e  inform ation they  had p a r tic ip a te d  in  research  was genuine 

su rp rise  and in te r e s t .  They g enera lly  in d ica ted  in te re s t  and pleasure 

a t  being ab le  to  a s s i s t  in  th e  re sea rch . The s u b je c ts ' responses bode 

w ell fo r  fu tu re  research  p o s s ib i l i t ie s  in  lay ing  a  more so lid  foundation 

and exploring  i t s  in  s i tu  u t i l i t y .
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Table 1

A u th o rita rian  and E q u a lita r ia n  J u ro r s ' D ecisions 

in  Manslaughter and Rape Court Cases

A u th o rita r ia n  J u ro r s ' D ecisions 

V erd ic ts  

G uilty  Hot G u ilty

Perceived
S im ila rity 1 5

Perceived
D iss im ila r ity 6 1 p = .025

E q u a lita r ia n  J u ro r s ' D ecisions

V erd ic ts

G uilty Hot G uilty

Perceived
S im ila r ity 0 3

Perceived
D iss im ila r ity 5 3 p =  .021
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APPENDIX A

theoretical jury selection in  practice
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T h eo re tica l Jury  S e lec tio n  in  P rac tic e  

Dee Ann 3. Hbrstman 

U niversity  o f  Oklahoma

A bstract

S e lec tio n  o f Ju ro rs  i s  a d a ily  undertaking of a tto rn ey s  and judges. 

S o c ia l s c ie n t i s t s  have in freq u en tly  a s s is te d  in  th e  e f fo r t  to  s e le c t impar­

t i a l ,  open-minded Ju ro rs . P h ilosoph ical stances and pragmatic p reclusions 

have combined to  r e s t r i c t  s c ie n t i f ic  re sea rch  and th eo ry  form ulation . 

A u tho ritarian ism  as r e la te d  to  Jury s e le c tio n  i s  analyzed and a theory 

constructed  in  t h i s  paper. Experim entation in  sim ulated and ac tu a l court 

cases to  t e s t  th e  Jury s e le c tio n  theory  and accompanying sca le  provided 

supportive ev idence. C onsideration  of th e  th e o r e t ic a l  ap p lica tio n  and im­

p lic a tio n s  in d ic a te s  i t  i s  p o ssib le  v ia  u t i l i z a t i o n  o f th e  Jury se le c tio n  

theory  and sca le  to  o b ta in  more im p a rtia l Jury  panels in  th e  fu tu re .
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T h e o re tica l Jury  S e lec tio n  in  P rac tice  

Dee Ann S. Horstman 

U niversity  o f Oklahoma

This paper reviews ju ry  s e le c tio n  concepts and p ra c tic e s  in  

America. An an a ly s is  o f le g a l precepts and psychological research  b ear­

ing on th e  issu es  rev ea ls  a common b a s is  fo r  Ju ro r s e le c tio n ; i t  i s  ob­

served th a t  th e  m ajo rity  of th e  v o ir d i r e  o r Jury se le c tio n  techniques 

seek open-minded in d iv id u a ls  to  serve as Ju ro rs . The major o b stac le  to  

be surmounted has been th e  development o f a v a lid  and pragmatic way of 

id e n tify in g , w ith in  th e  customary le g a l co n fin es, those in d iv id u a ls  who 

w il l  be open-minded during th e  t r i a l .

The heav ily  researched theory  of a u th o rita rian ism  i s  shown to  

have c r i t i c a l  im p lica tions fo r se le c tio n  of Ju ro rs . The c o n s tra in ts  of 

a c tu a l courtroom use had, however, kept th ese  co n s tru c ts  from being com­

bined in to  a meaningful framework, capable of being te s te d .  Previous r e ­

search fin d in g s  on au th o rita rian ism , s im i la r i ty ,  and the  so c ia l in te ra c ­

tio n s  a t  work during th e  v o ir  d ire  and Ju ro r vo ting  phases led  to  a theo ry  

th a t  a  more im p a rtia l Jury w il l  r e s u l t  by the  id e n tif ic a t io n  and d ism issa l 

of a u th o r ita r ia n s  from the  Jury panel. An an a ly s is  of research  conducted 

in  sim ulated and a c tu a l courtroom supports th e  b e l ie f  th a t  a u th o r ita r ia n s ,

— 2 0  —



as id e n tif ie d  by a sp ec ia lly  developed s c a le , w i l l  not render a Ju s t v e r ­

d ic t  on the  b a s is  o f th e  t r i a l  evidence, b u t w il l  be influenced by i r r e l e ­

vant v a r ia b le s . The c ru c ia l  elements o f a  theory  fo r  Jury se le c tio n  are  

in v estig a ted  in  th e  la tter phases o f th e  paper: i t s  a p p lic a b il i ty  or u t i l ­

i t y ,  im p lica tio n s, th e o re t ic a l  param eters, and p red ic tiv e  a b i l i ty .  Conse­

quences of th e  Jury se le c tio n  theory  a re  considered in  th e  p ap er 's  conclu­

sion .

Jury  S e lec tio n : Concepts

The essence of th e  J u d ic ia l  system i s  im p a r tia l i ty . This i s  p re­

sumed to  be guaranteed by a Jury t r i a l  o f  o n e 's  peers. Whether a t r i a l  

by Jury i s  " fa ir "  i s  a question  a ffec ted  by many v a r ia b le s . I t  has long 

been recognized th a t  a Ju ro r could be influenced by personal in te r e s t s ,  

b ia s ,  p re ju d ice , or fo r  o ther reasons could not serve as an im p artia l 

t r i e r  of th e  t r u th .  Procedures fo r  Jury  s e le c tio n  have thus been p rac­

t ic e d  since ea rly  Ju r isp ru d e n tia l h is to ry .

Voir Dire

The modern v o ir  d ire  in  th e  United S ta te s  had i t s  o r ig in s  in  

m edieval English common law, where two " t r i e r s "  questioned Ju ro rs  to  a s ­

c e r ta in  th e i r  im p a rtia lity . This p ra c tic e  is  s t i l l  the  b a s is  fo r  Jury 

se le c tio n , although i t  has met w ith some m odifica tion .

In 1760 in  th e  Colony of M assachusetts th e re  was a Jury  Selec­

t io n  Law which requ ired  " th a t th e  venure be chosen by a town m eeting, 

thereby allow ing th e  accused to  thoroughly examine th e  ch arac ter and 

b ia se s  o f p rospective Ju ro rs" . American c o lo n is ts  complained th a t  in
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crim inal t r i a l s  a g a in s t p o l i t i c a l  opponents o f G reat B r i ta in ,  th e  po licy  

o f  th e  crown was "to secure Ju ro rs  fav o rab le  to  th e  Crown (T o ries) and 

to  deny defendants an e f fe c t iv e  opportun ity  to  f e r r e t  out b iased  Ju ro rs"  

(Gutman, 1972, p . 294). The r ig h t  to  q uestion  Ju ro rs  in  c rim in a l cases 

as to  th e i r  im p a r t ia l i ty  was re s to red  to  th e  c o lo n is ts  a f te r  th e  American 

R evolution. The Ju d ic ia ry  Act o f 1789 p lu s  th e  S ix th  and Ninth Amend­

ments to  th e  C o n s titu tio n  were worded so as to  ensure th a t  in d iv id u a ls  

re ta in ed  th e  r ig h t  to  v o ir  d i r e  as w ell as o th e r r ig h ts  d e sp ite  th e  Con­

s t i t u t i o n 's  f a i lu r e  to  s p e c if ic a l ly  enumerate them (G inger, 1975)«

American Judges and lawyers have continued to  view th e  v o ir  d i r e  

as a means fo r  securing  a f a i r  t r i a l .  Chief J u s t ic e  M arsh all’s d isc u ss io n  

o f personal b ia s  in  th e  famous tre a so n  case o f  United S ta te s  v  Burr (1007) 

i l l u s t r a t e s  th a t  closed-m inded, r ig id  in d iv id u a ls  were recognized as a 

detrim ent to  J u s t ic e :

Why do personal p re ju d ices  c o n s ti tu te  a  Ju s t cause o f challenge?
S olely  because th e  in d iv id u a l who i s  under t h e i r  in fluence i s  
presumed to  have a b ia s  on h is  mind which w i l l  prevent an im­
p a r t i a l  d ec is io n  o f th e  case according to  th e  testim ony. He may 
d e c la ire  th a t  notw ithstanding  th ese  p re ju d ices  he i s  determ ined 
to  l i s t e n  to  th e  evidence, and be governed by i t ;  bu t th e  law 
w i l l  not t r u s t  him. . . .  He w i l l  l i s t e n  w ith  more fav o r to  th a t  
testim ony which confirm s, than  to  th a t  which would change h is  
op in ion , (p . 50)

Another famous ju s t ic e  a lso  noted th a t  in d iv id u a ls  a re  l ik e ly  to

be b iased  by f a c to rs  ir re le v a n t to  th e  case . "This i s  not a m atter o f

p o li te  presum ptions; we must look f a c ts  in  th e  fa c e . Any Judge who has

sa t w ith  J u r ie s  knows th a t  in  s p ite  o f forms they  a re  extrem ely l ik e ly

to  be impregnated by th e  environing atm osphere," dec lared  J u s t ic e  Holmes

in  h is  d is se n t in  Frank v.Mangum (1915, P« 3^9)*
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Voir d ire  procedures cu rre n tly  vary considerably  according to  

s ta te  s ta tu te s .  While not a uniform p ra c t ic e ,  freq u en tly  a co u rt o f f ic ­

i a l  w i l l  a s c e r ta in  whether in d iv id u a ls  a re  q u a lif ie d  fo r  Jury  duty o r ex­

cluded by s ta te  or Federal s ta tu te .  Some o f the  grounds f o r  ex c lu sio n , 

such as a  p r io r  fe lony  conv ic tion , youth , sh o rt residence in  lo c a le ,  lack  

o f  c i t iz e n s h ip , o r  lack  of o rd inary  in te l l ig e n c e , a re  being challenged in  

c e r ta in  ju r i s d ic t io n s .  The t r i a l  judge r a re ly  conducts d e ta ile d  q u estio n ­

ing o f th e  ju ro r s ;  however he has th e  duty  to  t r y  to  s e le c t a f a i r  and im­

p a r t i a l  ju ry . Counsel p a r t ic ip a tio n  may not be unreasonably lim ited  nor 

a r b i t r a r i l y  excluded in  cases (G inger, 1975)* The c o u r t 's  questions nor­

mally involve p o ssib le  challenges f o r  cause as i t  i s  legallyr d e fin ed , 

w hile th e  lawyers fo r  each side seek to  determ ine possib le  p re ju d ic es  of 

p o te n tia l  ju ro rs  in  th e  sp e c if ic  case a t  is su e .

Although th e re  i s  no standard ized  procedure fo r  v o ir  d i r e  exam­

in a tio n s , c e r ta in  p ra c tic e s  a re  g e n e ra lly  follow ed. The judge may conduct 

th e  v o ir  d i r e  h im self, having req u ired  co u n se l's  questions to  be submit­

ted  in  w ritin g  p r io r  to  th e  v o ir  d i r e .  The judge-conducted v o ir  d ire  i s  

more common in  F ed era l co u rts  or where th e  c o u r t 's  caseload i s  heavy. A 

judge may question  th e  ju ry  panel as  a group, r a th e r  th an  each ju ro r  in ­

d iv id u a lly . A judge may perm it counsel to  question  th e  p o te n tia l- ju ry  

members on sp e c if ic  m atters  a f t e r  th e  judge has been s a t i r f i e d  a s  to  th e  

p rospective  j u r o r 's  genera l q u a l i f ic a t io n s .  F requently  th e  judge w i l l  

perm it counsel to  conduct th e  e n t i re  question ing  of th e  p rospective  ju ro rs  

them selves (Bloom stein, 1972). Some fin d in g s  in d ic a te  th a t  a  v o ir  d i re  

conducted by th e  pairbies i s  advantageous to  th e  d efen se , bu t t h i s  i s  not 

c e r ta in  (N ational Jury  P ro je c t & N ational Lawyers G uild, 1975).
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D eterm inations as to  th e  c o u n se l's  involvement are based on v ario u s  s t a t ­

u te s ,  cou rt ru le s  and p r io r  d e c is io n s ; in  F ederal co u rts  th e  questio n  of 

v o ir  d i re  conduct i s  l e f t  to  th e  c o u r t 's  d is c re tio n  by Rule 24(a) o f  th e  

F edera l Rules o f  Crim inal Procedure.

The primary purpose of th e  v o ir  d i r e  is  to  s e le c t  Ju ro rs  who w i l l  

a c t  as im p a rtia l t r i e r s  of f a c t .  In d iv id u a ls  may be dism issed from th e  

ju ry  by e i th e r  a cause o r peremptory ch a llen g e . A p o te n tia l  ju ro r  may 

be su ccess fu lly  challenged fo r  cause i f  a c tu a l o r im plied b ia s  i s  demon­

s tra te d  to  th e  judge or i f  an in d iv id u a l does not have th e  s ta tu to ry  qual­

i f ic a t io n s  to  be a  ju ro r  in  any case. Counsel a re  a lso  allowed to  d ism iss 

a c e r ta in  number o f ju ro rs  "w ithout a reason  s ta te d , w ithout in q u iry  and 

w ithout being  su b jec t to  th e  c o u r t 's  c o n tro l"  (Swain v. Alabama, 196$, 

p . 220). Peremptory challenges may be u t i l iz e d  when a lawyer senses hos­

t i l i t y  o r b ia s  in  a ju ro r  fo r  no dem onstrable reason (Dolan, 196?). The 

number o f peremptory challenges allowed by each side  i s  u su a lly  s e t by 

s ta tu te  o r cou rt r u le ,  but th e  t r i a l  judge usu a lly  has d is c re t io n  to  in ­

crease those  numbers. The defense freq u en tly  is  allowed more challenges 

than  th e  p ro secu tio n  by court ru le  o r s ta tu te  (N ational Jury  P ro jec t & 

N ational Lawyers G uild, 1975)- Challenges to  th e  e n t i re  ju ry  panel may 

be presen ted ; th e se  challenges vary considerably  as to  procedure and are 

in frequen t (Busch, 1959; Jox, 1969)* Ju ry  composition challenges o r lack  

o f  re p re se n ta tiv e n ess  are  th e  u su a l causes fo r  ju ry  panel challenges 

(K airys, 19?2 ).

The v o ir  d i r e  may freq u en tly  serve a purpose o th e r than  th a t  of 

s e le c tin g  im p a rtia l ju ro rs .  The ju ry  se le c tio n  procedure may a lso  be 

employed by an a tto rn ey  to  awaken ju ro rs  to  th e i r  own b ia se s , or to  make
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them more in tro sp e c tiv e . I t  i s  used to  e s ta b lis h  a good re la t io n s h ip  be­

tween ju ro r  and lawyer and conversely to  show opposing counsel in  a poor 

l ig h t .  The v o ir  d ire  has a lso  a s s is te d  a tto rn ey s  to  d iscover " f r ie n i ly  

Ju ro rs”, in s tru c t  ju ro rs  as to  Important case f a c ts  o r expose them to  

damaging fa c ts  in  an opportune manner, and even prepare fo r  summation 

(Y outt, 1971). However th e  judge and counsel are  p rim arily  try in g  v ia  

th e  v o ir  d ir e  to  o b ta in  Ju ro rs  who w il l  hear and decide a case on the 

f a c ts  and presented evidence ra th e r  than  by b ias  or p re jud ice .

Psychological Research

Forensic psychology, a new f ie ld  i t s e l f ,  has r e la t iv e ly  few in ­

d iv id u a ls  engaged in  ju ry  se le c tio n . General in te r e s t  and involvement 

in  m atters  r e la t in g  to  ju ry  t r i a l s  i s  not q u ite  so novel a phenomenon.

Psychological pioneers in  th e  f i e ld  were p rim arily  concerned w ith 

th e  problem o f w itness testim ony. Hugo M unsterberg' s p u b lica tio n  o f On 

th e  Witness Stand in  1908 e s tab lish ed  him as th e  " fa th e r  of fo ren s ic  psy­

chology". A lfred B inet, who obtained a law degree in  I 878, was a propon­

en t fo r  developing a science of testim ony, noting  i t s  advantages and im­

m ediate need. Max Wertheimer stud ied  law a t  th e  U niversity  o f Prague 

p r io r  to  h is  involvement w ith G esta lt psychology. Another p ioneer,

William S te rn , freq u en tly  wrote a r t i c le s  on th e  re la tio n s h ip  between psy­

chology and th e  law (Gordon, I 968).

Few textbooks on fo ren s ic  psychology appeared in  America during 

the  f i r s t  h a lf  of th e  tw en tie th  century . Moreover, n e ith e r  Munsterberg 

( 1908) , Arnold ( 1913) , Glueck ( 1916) , Brown ( 1926) , nor B urtt ( 1931) con­

cen tra ted  on ju ry  se le c tio n . I t  may be even more in d ic a tiv e  o f th e  d earth  

o f m a te r ia l to  note th a t  only a few applied  psychology te x ts  devoted a t te n ­

t io n  to  e i th e r  fo re n s ic  psychology or ju ry  s e le c tio n . M unsterberg' s
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applied  psychology textbook n a tu ra lly  included substan tive  m a te r ia l on 

fo ren s ic  psychology, but only H ollingsworth and Poffenberger (1921),

Grey ( l9 k l)  and Husband (19^9) d e a lt  w ith fo re n s ic  psychology in  any dep th . 

Even today few textbooks mention fo ren s ic  psychology.

M unsterberg, who conducted th e  f i r s t  experiments in  fo re n s ic  psy­

chology, in v estig a ted  in  191^ th e  p o s s ib i l i ty  of sex d iffe re n c e s  in  ju ry  

v e rd ic ts .  A fter asking su b jec ts  to  g ive p re - and p o s t-d e lib e ra tio n  v e r­

d ic ts ,  Munsterberg concluded th a t  women were le s s  able to  b e n e f it from 

group problem so lv ing . This conclusion may have re f le c te d  some o f  h is  own 

prejud ices as w ell as poor matching o f su b jec ts  since male su b jec ts  were 

advanced Harvard graduate s tuden ts and female su b jec ts  were undergraduates 

a t  a nearby co lleg e . Another e a rly  ju ry  sim ulation  experiment found th a t  

females were su p erio r to  males in  testim ony ev a lu a tio n  (M arston, 1924). 

B urtt ( 1931) a lso  addressed th e  problem of sex d iffe re n c es  in  ju ro r  d e c i­

sions and found th a t  fem ales p ro fite d  more than  males from group d isc u s ­

sions.

The r e la t iv e  a c t iv i ty  o f male and fem ale mock ju ro rs  was stud ied  

in  a more re ce n t experiment o f S trodtbeck and Mann ( 1956) . Males were 

found to  i n i t i a t e  both more and longer periods o f v e rb a l a c t iv i ty ,  while 

females were shown to  be more l ik e ly  to  merely re a c t  to  m a le - in itia te d  

co n trib u tio n s . A dditional research  in  t h i s  a rea  i s  con tinu ing , b u t d is ­

parate  r e s u l ts  p e r s i s t .  This could be due to  th e  changing ro le  o f women 

and th e  n ecessity  to  employ sim ulated ju ry  d e lib e ra tio n  s e t t in g s .

Other so c io -c u ltu ra l v a r ia b le s  have been thought to  e f fe c t  j u r o r 's  

voting behavior. In  an experim ental study by S trodtbeck, James, and 

Hawkins (1957) only lab o rers  chose a ju ry  o f s k il le d  workers when su b jec ts
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were asked to  in d ic a te  t h e i r  Jury  com position p references should a r e l a ­

t iv e  become e i th e r  a  defendant o r l i t i g a n t  in  a cou rt case . The su b jec ts  

in  o th e r occupational ca teg o rie s  p re fe rred  a Jury  more s im ila r  to  them­

se lv es c o n s is tin g  o f  p ro p rie to rs . High s ta tu s  Ju ro rs  were observed to  

p a r t ic ip a te  more f u l ly  in  group d isc u ss io n s . Cues to  s ta tu s  can be pro­

vided by appearance, d re s s , speech h a b its ,  a llu s io n s  to  previous exper­

ien ce , and even home addresses as dem onstrated in  a  study by Gordon and 

Jacobs (1969). The studen t su b jec ts  were ab le  to  d iscount th ese  p re jud i­

c i a l  so c ia l fa c to rs  in  a r r iv in g  a t  a  v e r d ic t .  Ju s t as Judges and a tto rn e y s  

have found some Ju ro rs  may reach  im p a rtia l d e c is io n s  d e sp ite  th e  percep­

t io n  of w ealth .

N atio n a lity  and race of Ju ro rs  has a lso  been observed to  c o rre ­

la te  w ith vo ting  behavior. I ta l i a n s ,  Slavs and b lack s  w i l l  u su a lly  favor 

th e  defendant in  a c tu a l  t r i a l s ;  while German and B r i t is h  ju ro rs  a l ly  them­

se lves w ith th e  S ta te  in  a c tu a l court cases ( B e l l i ,  195^i Gordon, I 968).

While James (1959) found th a t  th e  educational achievement o f 

Ju ro rs  had no major impact upon th e  consonance or dissonance of ju ry  de­

cision-m aking, a J u r o r 's  educational atta inm ent has been observed by many 

o th e rs  to  d i s t in c t ly  in fluence  vo ting  behavior. A comprehensive study of 

a c tu a l ju ro r s .  B iases and P re jud ices Among Ju ro rs  (Education Systems and 

P u b lic a tio n s , I 970) found th a t  h igher ed u ca tio n a l achievement i s  s i g n i f i ­

can tly  c o rre la te d  w ith a  j u r o r 's  im p a r t ia l i ty .  Defendants w ith le s s  th an  

an elem entary school education were a lso  le s s  favored by Ju ro rs  th a n  those  

w ith co lleg e  degrees.

In  i t s  exhaustive co n sid e ra tio n  o f Ju ro r a t t r ib u te s ,  th e  same 

study (Education Systems and P u b lic a tio n s , 1970) found th a t  th e  id e a l
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ju ro r  i s  m ale, m arried , 40-49 in  age, a co llege  g raduate , p ro fe s s io n a l, 

P ro te s ta n t,  w hite , a $10,000 to  $15,000 w age-earner, na tiv e-b o rn  American, 

M idw esterner, and e i th e r  Republican o r Democrat. Conversely th e  charac­

t e r i s t i c s  o f th e  le a s t  id e a l  Ju ro r a re ;  f an a le , s in g le , over 6o in  age, 

elem entary school education , unemployed, e i th e r  a Jehovah 's  Witness or 

A dven tist, e i th e r  O r ie n ta l, In d ian , Hungarian, o r F i l ip in o ,  under $3,000 

income, Eioutherner and S o c ia l i s t .  The American le a s t  l ik e ly  to  be favored 

by a Jury i s  e i th e r  very  young o r very o ld , possessing  only an elem entary 

school education , and i s  e i th e r  a  Seventh Day A dventist o r  Jehovah’s Wit­

n ess. This d is lik e d  c l ie n t  earns le s s  than  $3,000 a year and i s  probably 

f req u en tly  unemployed; i f  he has a Job, h e 's  l ik e ly  to  work fo r  th e  govern­

ment o r  a union. I f  t h i s  c l ie n t  i s  a lso  a S o c ia l is t  and a  Southerner, one 

w i l l  have an extrem ely d i f f i c u l t  tim e fin d in g  an unbiased Jury to  t r y  th e  

defendant. On the  o th e r hand i f  th e  c l ie n t  i s  a w h ite , n a tiv e -b o rn , mar­

r ie d  man in  h is  f o r t i e s ,  who i s  a p ro fe ss io n a l w ith a co lleg e  degree , earn­

ing between $7,500 and $15,000 a y ea r, one w i l l  have a much e a s ie r  tim e 

s e le c tin g  a Ju ry . Should t h i s  c l ie n t  a lso  be e i th e r  P ro te s ta n t o r Jew ish, 

a Democrat, and from e i th e r  th e  N ortheast, Midwest o r West, th e  chances 

a re  th a t  almost any Jury w il l  f in d  in  h is  favo r.

Not u n t i l  th e  's e v e n tie s  were th e re  any s ig n if ic a n t advances in  

ju ry  s e le c tio n . Only a  few years  e a r l i e r ,  in  March 1968, th e  In te rn a tio n ­

a l  Academy o f F orensic Psychology had been founded to  respond "to  a compel­

lin g  need fo r  an in te rn a tio n a l o rgan iza tion  to  provide stew ardship fo r  an 

in te rd is c ip l in a ry  ven tu re  in to  th e  re la t io n s h ip  o f law and beh av io ra l 

sc ience" (Gordon, 1969> P* 3)* Although commendable, t h i s  Jou rnal s t i l l  

focuses on testim ony e f f e c ts ,  i n te l l e c tu a l  issu es  and o th er qu estio n s more 

re a d ily  researched  th an  Jury  s e le c tio n .
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More re c e n tly , a group of s o c ia l s c ie n t i s t s  concerned about c i v i l  

r ig h ts  and ded icated  to  co n stru c tiv e  s o c ia l  change in  1972 formed the 

Center fo r  Responsive Psychology, which i s  th e  prime p a r tic ip a n t in  the 

N ational Ju ry  P ro je c t. The N ational Ju ry  P ro jec t i s  a lso  sponsored by 

th e  Center fo r  C o n s titu tio n a l R igh ts , C iv il  L ib e r tie s  Legal Defense Fund, 

N ational Conference of Black Lawyers, N ational Emergency C iv il  L ib e r tie s  

Committee and th e  N ational Lawyers G uild. Inform ation r e la t in g  to  th e  

N ational Ju ry  P ro jec t is  dissem inated m ainly through the  Center fo r  Re­

sponsive Psychology's Jo u rn a l, "Social Action and th e  Law", published b i ­

monthly, w ith su b sc rip tio n s  a t  $5.00  per y ea r, $2 .00  fo r  s tu d en ts , f re e  

to  those  in  J a i l .  The o rg an iza tio n  i s  ded icated  to  preserv ing  th e  Jury 

system and reducing  p re jud ice  in  Jury t r i a l s ,  p a r t ic u la r ly  v ia  change o f 

venue m otions, com positional challenges to  Jury  panels. Jury se le c tio n  

and v o ir  d i r e  question ing .

The g ro u p 's  concern w ith c iv i l  r ig h ts  i s  evident in  th e  s tu d ies  

rep o rted . This d ire c t io n a l  in fluence even permeates' the  in v e s tig a tio n s  

r e la t in g  to  eyew itness testim ony; fo r  example. Center D irec to r Robert 

Buckhout's in v e s tig a tio n s  u t i l iz e d  a p ic tu re  of a h o s ti le  b lack-w hite in ­

te ra c t io n  and a lin e -u p  o f H ispanics to  re v e a l th e  u n r e l ia b i l i ty  o f eye­

w itness testim ony (Buckhout, 1974). Compositional cha llenges, p re ju d ic ia l  

p r e - t r i a l  p u b lic i ty ,  Jury  d e lib e ra tio n s , c a p i ta l  punishment and th e  "death 

q u a lif ie d "  Ju ry , and Jury s ize  have been looked at- in  a s im ila r  ve in .

While more a tte n t io n  has been d ire c te d  to  th e  Jury , r e la t iv e ly  

l i t t l e  s c ie n t i f i c  in v e s tig a tio n  has been d ire c te d  towards Jury  se le c tio n . 

F indings can be ex trap o la ted  from o ther Jury  resea rch  which a re  a p p li­

cable to  Jury s e le c tio n . One can in fe r  th e  importance of p e rso n a lity
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v a riab le s  and s e le c tin g  ju ro rs  more cautiously from research  designed to  

determ ine whether th e  v e rd ic ts  of six-member Ju rie s  would be more or le s s  

advantageous to  th e  defendant than 12-member J u r ie s .  Contrary to  th e  U.S. 

Supreme C o u rt's  1970 ru lin g  In W illiams v . F lo rid a  th a t  th e  use o f s ix - 

member ju r ie s  was both  c o n s ti tu t io n a l  and fu n c tio n a lly  equ ivalen t to  12- 

member J u r ie s ,  most recen t research  In d ica tes  th a t  th e  reduction  o f Jury 

s ize  w i l l  r e s u l t  In more co n v ic tio n s, p a r t ic u la r ly  I f  th e  cases a re  prose­

cu tion  o rien ted  (Buckhout & Weg, 1975; V alen ti & Downing, 1976). Buckhout 

and Weg (1975) a lso  found th a t  v e rd ic ts  by th e  m a jo rity  d ec is io n  ru le  re ­

su lted  In s ig n if ic a n tly  more convic tions than  those  in  which an unanimous 

d ec is ion  was necessary . An a s se r t iv e  confederate su b jec t arguing fo r  

conviction  was found to  have s ig n if ic a n tly  more Influence w ith  sm aller 

ju r ie s  In another sim ulated Jury study, reported  by H elfgo tt (1975)-

Research on th e  a t t ra c tiv e n e s s  o f defendants has pointed up the  

popular tendency to  favor those whom one fin d s  more a t t r a c t iv e .  This 

meant th a t  more a t t r a c t iv e  defendants gen era lly  received  l ig h te r  sen ten­

ces In sim ulated ju ry  experim ents, bu t occasional con trary  r e s u l t s  occur­

re d . Efran (1974) found th a t  ph y sica lly  a t t r a c t iv e  female defendants r e ­

ceived more fav o rab le  sentences from male Ju ro rs ; but female Ju ro rs  d id  

not give s ig n if ic a n tly  more favorab le  v e rd ic ts  to  th e  p h y sica lly  a t t r a c ­

t iv e  men In  th e  study. I t  I s  unfortunate  th a t  th e re  was no same-sex 

r a t in g , as th e  r e s u l ts  could have Ind icated  e i th e r  fem ales were more Im­

p a r t ia l  than  men or th a t  physical a t tra c tiv e n e s s  Is  not as Important fo r  

men as women. Other exp lanations are  a lso  conceivable. I t  i s  i n te r e s t ­

ing th a t  both groups strong ly  believed  physical a t tra c tiv e n e s s  should be 

an Irre le v a n t fa c to r  In  t h e i r  d ec is io n s . Ju ro rs  were g en era lly  more
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le n ie n t towards a t t r a c t iv e  defendants but th is  was p a r t ic u la r ly  t ru e  i f  

th e  crime, l ik e  b u rg la ry , was not re la te d  to  looks. B e tte r looking in ­

d iv id u a ls  were judged more harsh ly  i f  th e  a lleg ed  crime i t s e l f  favored 

those  w ith good looks, l ik e  swindling (S ig a ll  & 0s tro v e , 1975)* I z e t t  

and L eginsk i’s (197^) study o f sim ulated ju ry  d e lib e ra tio n s  found th a t  de­

lib e ra tio n s  produced more le n ie n t sentences fo r  p h ysica lly  u n a ttra c tiv e  

defendants. I t  i s  po ssib le  th a t  the  ju ro rs*  a t t i tu d e s  were influenced by 

r e a l  o r perceived d iffe ren ce s  in  s im ila r i ty .

S im ila rity  has been demonstrated to  be th e  primary fa c to r  in flu e n ­

cing behavior in  many non-jury  t r i a l  s itu a tio n s  (Byrne, 1971); t h i s  a lso  

appears to  be tru e  in  ju ry  s itu a t io n s .  In  previous experiments mock court 

ju ro rs  had harsher dec is io n s  fo r  defendants w ith d is s im ila r  a t t i tu d e s  and 

more le n ien t ones fo r  defendants w ith s im ila r  a t t i tu d e s ;  t h i s  was p a r t i ­

c u la r ly  tru e  o f a u th o r ita r ia n  ju ro rs  ( G r i f f i t  & Jackson, 1973; Kirby & 

Lamberth, 1973; M itchell & Byrne, 1973)- These experim ental r e s u l ts  w i l l  

be considered in  more d e t a i l  in  th e  sec tio n  on au th o rita rian ism . As w i l l  

continue to  be evidenced throughout th i s  paper, a u th o rita rian ism , or some­

th in g  very akin  to  what is  considered to  be au th o rita rian ism , i s  th eo rized  

to  be th e  primary v a riab le  in fluencing  a j u r o r 's  behavior and v e rd ic t .

This has been recognized by those  psychologists attem pting to  study th e  

re la tio n sh ip  between ju ro r  d ec is io n  and p e rso n a lity , and thus th e  few ex­

periments on th i s  aspect have u sually  centered on th e  a u th o r ita r ia n  p er­

so n a lity  o r a t t i tu d e s  (Alexander & D icker, 1975; Boehm, I 968; Kirby, 1972; 

Kirby & Lamberth, 1973; M itch e ll & Byrne, 1973)-

One of th e  problems hampering fu r th e r  research  in to  th e  im port­

ance of a ju r o r 's  p e rso n a lity  in  dec is ions has been th e  n ecessity  to  de­

velop an assessment instrum ent which could be u t i l iz e d  during th e  v o ir  d ire
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(K irby, 1972; Golden, 1973)* Another o b s tac le  to  t h i s  l in e  o f personal­

i ty  research  has been r e s t r ic t io n s  to  experim entation imposed by th e  le g a l  

s e tt in g . These c lo se ly  linked  problems must be recognized and overcome 

in any ju ry  se le c tio n  th eo ry . This has not been sy stem atica lly  or sc ie n ­

t i f i c a l l y  addressed by previous research  s tu d ie s .

The u ltim a te  t e s t  of a theory  i s  i t s  u t i l i t y  (M ischel, I 968) , and 

u t i l i t y  i s  p a r t ic u la r ly  c r i t i c a l  in  Jury s e le c tio n  re sea rch . Although con­

s id e rab le  len iency  and tim e may be allowed a tto rn e y s  fo r  v o ir  d i r e ,  a  Jury 
/

se le c tio n  instrum ent must meet c e r ta in  standards in  o rder to  be p ra c t ic a l .  

The sca le  should be sho rt and sim ple. The sca le  w i l l  have to  be o ra lly  

adm in istered , and th e  scoring  process must accommodate th e  o ra l  responses. 

I t  must a lso  be f le x ib le  and adaptable to  ad m in is tra tio n  under th e  v ario u s  

v o ir d ir e  procedures. The expense should not be p ro h ib itiv e  in  order to  

assure an im p a rtia l t r i a l  to  more people.

A Jury s e le c tio n  sca le  must have th ese  c h a ra c te r is t ic s  in  add i­

t io n  to  r e l i a b i l i t y  and v a l id i ty .  Asked by Judge Friedman during th e  

Newton t r i a l  to  propose an improved method o f Jury s e le c tio n , so c io lo g is t 

Dr. Robert Blauner responded th a t  one needed to  dev ise  new t e s t s  o r  c r i ­

t e r i a  f o r  se le c tin g  th e  le a s t  r a c i s t ,  most e q u a li ta r ia n  w h ites . The ap­

p ro p ria te  t e s t s  fo r  Ju ro r se le c tio n  as y e t do not e x is t  was B lau n er's  r e ­

g r e tfu l  remark (G inger, 1975)* B lau n er's  and o th e r s c ie n t is ts ' recogn i­

t io n  of th e  d i f f i c u l ty  in  co n stru c tin g  an ap p ro p ria te  assessment in s t r u ­

ment d o e sn 't  exp la in  th e  r e la t iv e  paucity  o f re sea rch  conducted by psy­

ch o lo g ists  and s o c ia l s c ie n t i s t s  in  an area  where co g n itiv e  p rocesses, 

p e rso n a lity  and so c ia l dynamics are  so re le v a n t. Why has psychology 

fa i le d  to  thoroughly in v e s tig a te  th i s  area? One answer l i e s  in  th e  d iv e r ­

gent ph ilo so p h ica l s tances of th e  s o c ia l  sciences and th e  law.
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The th e o re t ic a l  d iffe re n c e s  which lead to  tremendously im portant

p ra c t ic a l  d iffe re n c e s  a re  p a r t ic u la r ly  well-summarized by Gordon and

Jacobs ( 1969) as fo llow s:

Psychology and the  law o ften  stand Juxtaposed. The law i s  
b a s ic a lly  r a t io n a l  and deductive; psychology i s  b a s ic a l ly  ex­
perim ental and in d u c tiv e . The law assumes a v o lu n ta r is t ic  
source of man’s ac tio n s  and couches i t s  concepts in  such ab­
so lu te  term s as g u il ty  o r Innocent, defendant o r p l a i n t i f f ,  
sane or insane . Psychology assumes a d e te rm in is tic  b a s is  fo r  
man's ac tio n s  and shrouds i t s  concepts in  r e l a t i v i s t i c  and 
p ro b a b il is t ic  term s. The law, fo r  th e  most p a r t ,  seeks answers 
in  le g a l theo ry  and precedent; psychology seeks to  solve i t s  
problems by fu tu re  re sea rch . Yet both psychology and th e  law 
are  concerned with human behavior: One to  study i t  and a id  in  
i t s  a c tu a l iz a t io n , th e  o ther to  codify ru le s  fo r  th e  p ro te c tio n  
o f men to  guide th e  behavior o f men in  re la t io n s h ip  to  one 
ano ther, (p . 276)

C o n flic tin g  p h ilo so p h ica l o b s ta c le s  to  research  have been fu r th e r  e sc a l­

ated  by in f le x ib le  le g a l and psycholog ical re p re se n ta tiv e s  since Munster­

berg *s tim e. Advocate C harles Moore vehemently charged Munsterberg w ith 

p ra c tic in g  "yellow psychology", and declared  th a t  experim ental psycholo­

g i s t s  would be unwelcome in  h is  courtroom. M unsterberg' s rep ly  i s  pur­

ported to  have done l i t t l e  to  improve r e la t io n s .

P sychological re sea rch  r e la t in g  to  Jury t r i a l s  rece ived  a more 

d ev as ta tin g  blow in  October 1955, when a congressional subcommittee of 

th e  Senate Ju d ic ia ry  Committee under th e  In te rn a l S ecu rity  Act convened 

a hearing  to  in v e s tig a te  a study o f th e  J u d ic ia l  p rocesses conducted by 

a prominent group o f U n iversity  o f Chicago J u r i s ts  and s o c ia l s c ie n tis ts  

under a $1^00,000 Ford Foundation g ra n t. To analyze th e  s o c ia l  and psy­

ch o lo g ica l f a c to rs  co n trib u tin g  to  th e  Jury  d e lib e ra tio n s  th e  research ers  

considered i t  necessary to  "bug" th e  Jury room to  record  th e  J u ro rs ' in ­

terchange. Most o f the  congressional inqu iry  focused on th e  p o s s ib i l i ty  

o f comnunist subversion; fo r  in s tan ce  p ro je c t d ire c to r  Dean Edward Levi
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o f  th e  Chicago Law School was questioned in  regard  to  h is  s ig n a tu re  on 

a l e t t e r  c r i t i c a l  o f  th e  House Un-American A c tiv it ie s  Committee. Also 

noted by th e  subcommittee was L e v i's  acquaintance with a U n iversity  of 

Chicago s tu d en t; who was purported to  be a communist. L e v i's  co n trib u ­

t io n  to  th e  American C iv il L ib e r tie s  Union was a lso  considered in c rim in a t­

ing (E astlan d , 1955)» % e Senate l a t e r  reso lved  to  make record ing  ju ry  

d e lib e ra tio n s  unlaw ful.

The subcommittee fu r th e r  observed th a t  an a sso c ia te  p ro je c t 

d i r e c to r .  P ro fesso r Harry Kalven, had se v e ra l years before th e  study 

w ritte n  a personal l e t t e r  to  P residen t Truman asking fo r  a review o f th e  

Rosenberg atomic spy case. P ro fesso r K alven 's l e t t e r  was subsequently 

published by th e  Daily Worker, a Communist newspaper (Gordon, I 968).

Other subcommittee testim ony concerned th e  te n th  Ju d ic ia l  conference a t 

E stes Park , Colorado, a t  which th e  recorded ju ry  d e lib e ra tio n s  were pre­

sented by another p ro jec t member, Fred S trod tbeck . The E stes Park Con­

fe ren ce , described  as an august g a th e rin g  which included former Supreme 

Court J u s t ic e  Tom C lark , was s t i l l  viewed w ith  some d i s t r u s t .  This sus­

p ic io n  o f research  on ju r ie s  as being somehow "un-American" i s  s t i l l  

e x ta n t .

A leading  au th o rity  on ju ry  s e le c t io n , Melvin B e l l i ,  revealed  in  

h is  1954 Jury s e le c tio n  guide h is  own sk e p tic a l a t t i tu d e  as  to  th e  poten­

t i a l  u t i l i t y  o f psychology in  th e  v o ir  d i r e .

To f i t  these  personal t r a i t s  and id io sy n c ra s ie s  in to  a p rec ise  
form ula would be th e  ta s k  o f th e  super "salesman", th e  psycho­
lo g i s t ,  but more ap p ro p ria te ly  and p r a c t ic a l ly  such o th er 
"experts"  a s : th e  c le rk  a t  th e  corner s to re  who has lea rn ed , 
i . e . ,  to  whom to  g ive , where to  deny c r e d i t ,  (p. 831)

Legal d i s t r u s t  and J u d ic ia l  unw illingness to  have re sea rch  con­

ducted w ith in  a le g a l  con tex t, as w ell as th e  obvious experim ental
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c o n s tra in ts ,  have precluded substan tive  psychological in v e s tig a tio n . The 

v a s t m ajo rity  o f th e  previously  c ited  s c ie n t i f i c  research  was performed 

in  experim ental s e t t in g s ,  not courtrooms, w ith students ra th e r  than  Ju ro rs  

f o r  su b jec ts . In ferences from th i s  type of research  must be cau tious and 

supplemented by o th e r s ' anecdotal fin d in g s  and experiences in  an e c le c t ic  

approach.

S o c io lo g ist B launer's  account of h is  experiences in  a major t r i a l  

th u s  provides va luab le  in s ig h t in to  th e  s o c ia l in te rp la y  occurring  during 

th e  v o ir  d ire  w ith re su lta n t im plications fo r  ju ry  se le c tio n . P rofessor 

Blauner was an expert w itness fo r  the defense on the  sub jec t o f race  r e ­

la tio n s  in  C a lifo rn ia  v . Newton, th e  t r i a l  o f  th e  Black Panther lead er fo r  

th e  murder o f a w hite po lice  o f f ic e r .  Dr. Blauner a lso  studied  th e  v o ir  

d i r e  p rocess , hoping to  help i t  achieve i t s  th e o re t ic a l  purpose o f guaran­

te e in g  an o b je c tiv e , im p a rtia l, unbiased ju ry . Blauner m aintains th a t  

"desp ite  i t s  th e o re t ic a l  fu n c tio n , the  v o ir  d ire  i s  in  r e a l i ty  a co n tes t 

between th e  two ad v ersa rie s  toward the  g oal o f se le c tin g  th e  ju ry  th a t  i s  

most favo rab le  to  h is  s id e"  (G inger, 1975, P« 448). The co n tes t in  th e  

Newton t r i a l  took two weeks and th e  question ing  of 99 prospective  ju ro rs  

before a re g u la r  ju ry  of 12 was chosen. F if ty - th re e  a d d itio n a l p a n e lis ts  

were questioned in  th e  determ ination  o f a l te rn a te  ju ro rs .

P re jud ice  and a r ig id  a n ti-d e a th -p e n a lty  stance were th e  two main 

c r i t e r i a  fo r  a challenge fo r  cause in  th e  Newton case . Blauner t r i e d  to  

determ ine w hite racism  during th e  v o ir  d i r e  and suggested ways th e  ju ry  

s e le c tio n  techniques could be improved. His primary recommendation to  

th e  lawyer was to  ask open-ended q u estio n s . This approach wouM e l i c i t  

more inform ation from th e  p o te n tia l ju ro rs ;  however th is  does not f i t  in
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w ith  t r a d i t io n a l  le g a l p ra c tic e s . (" Ju s t answer 'yes* or 'no*, p lease" 

i s  a common ju d ic ia l  request i l l u s t r a t in g  th e  succinctness d e s ire d  by 

many ju d g e s .)  Blauner f e l t  th a t  the r a c ia l  a t t i tu d e s  and su b tle  p re jud­

ice s  freq u e n tly  ware not uncovered during  th e  v o ir  d ire  even by a tto rn ey  

Charles G arry 's  innovative and im aginative question ing . Blauner theo rized  

th a t  t h i s  was p a r t ia l ly  due to  th e  public natu re  of th e  v o ir  d ir e  and th e  

need to  avoid embarrassing a p rospective  ju ro r  in  f ro n t o f a  la rg e  audience. 

He noted th a t  G arry 's  question ing  freq u en tly  was ir re le v a n t and th a t  Garry 

seemed to  re ly  on h is  in tu i t iv e  a b i l i ty  to  recognize a p rospective j u r o r 's  

h o s t i l i t y  on th e  b asis  of su b tle  cues.

Newton's defense was seeking p rospective  ju ro rs  "who were b a s ic ­

a l ly  hon est, who appeared to  have a  cap ac ity  to  le a rn  and grow in  the  

course of th e  t r i a l "  (p. 46$). Blauner expressed disappointm ent because 

th e  dynamics o f th e  peremptory challenge system re su lte d  in  a ju ry  th a t  

was not re p re se n ta tiv e  of a heterogeneous population; ra th e r  a middle 

ground was achieved as each side  u t i l iz e d  th e i r  challenges. B launer, how­

ev er, was apparen tly  most concerned th a t  "the type of person th a t  i s  held 

up as id e a l  f o r  a dem ocratic p o li ty  - th e  concerned, knowledgeable and 

p o l i t i c a l ly  ac tiv e  c i t iz e n  - bad th e  w orst chance of a l l  to  become a 

ju ro r ! "

The accounts of o th er so c ia l s c ie n t i s t s  who have provided a id  to  

a tto rn ey s  in  ju ry  se le c tio n  a lso  c i t e  th e  need to  more s c ie n t i f ic a l ly  

a ssess  in d iv id u a ls  in  order to  o b ta in  im p a rtia l ju ro rs  (Bryan, 1971j Sage, 

1973; Schulman, 1973; Gould & Gould, 197^). I t  should be noted th a t  de­

s p ite  th e  common reco g n itio n  of th e  need fo r  s c ie n t i f ic  experim entation 

and in v e s tig a tio n , th i s  has not been accomplished. P sycho log ists,
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so c io lo g is ts  and p s y c h ia tr is ts  have u su a lly  sought only to  apply th e i r  

knowledge to  th e  ju ry  s e le c tio n  p rocess. The methodology used i s  freq u en t­

ly  th e  "shotgun approach"; wherein th e  psycholog ist employed t r i e s  to  make 

h is  or her assessment of th e  p rospective  Ju ro rs  using a v a r ie ty  of te c h ­

niques hoping th a t  one w i l l  h i t  th e  mstrk. In ferences are  made on th e  

b a s is  o f previous experience, knowledge, and Judgment from th e  p o te n tia l  

J u ro r 's  personal and work h is to ry , responses to  q u es tio n s , past and p re s­

en t a s so c ia tio n s , v e rb a l and body language, expressed a t t i tu d e s ,  and o th er 

cues. T his method was used in  th e  Angela Davis and Pentagon Papers t r i a l s ,  

to g e th e r w ith an a ly s is  o f v o te r  r e g is t r a t io n  reco rd s , th ird -p a r ty  informa­

t io n  networks, and lengthy v o ir  d i r e .  This has been termed th e  c l in ic a l  

s e le c tio n  model by fo ren s ic  so c io lo g is t Dr. Jay  Schulman, as d i f f e r e n t ia ­

ted  from h is  demographic model which he u t i l iz e d  in  sev e ra l famous t r i a l s  

(Schulman, 1973)• The demographic model r e l i e s  p rim arily  on co n stru c tio n  

o f p ro f i le s  o f "good" and "bad" Ju ro rs  based on a survey o f cu rren t a t t i ­

tudes on c a se -re la te d  issu es  in  th e  a rea  where th e  t r i a l  w i l l  be h e ld . Be­

h av io ra l r a t in g s  are  a lso  made during th e  t r i a l  by many people on th e  de­

fense team; th e  Jo in t decision-m aking involves th e  le g a l counsel, s o c ia l 

s c ie n t i s t s ,  d e fen d an t(s ), r e la t iv e s  o f d e fen d a n t(s ), and o th e r  in d iv id ­

u a ls  w ith sp e c ia l in s ig h t in to  th e  case . In  th e  Wounded Knee case an aged 

Indian c h ie f  who a s s is te d  in  th e  decision-m aking purported ly  had th e  b es t 

Judgement concerning p o te n tia l  Ju ro rs .

The c l in ic a l  and demographic s e le c tio n  methods both  re ly  heav ily  

on Jury o b se rv a tio n , expert Judgment, and co n s tru c tio n  o f  model Ju ro r pro­

f i l e s .  The b as ic  d iffe ren ce  i s  in  th e  procedures whereby th e  model ju ro r  

p ro f i le s  a re  co n stru c ted . The c l in i c a l  method r e l i e s  p rim arily  on th e
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e x p e r t 's  judgment which is  based on th e  e x p e r t 's  and o th e r s ' p r io r  obser­

v a tio n s  and s tu d ie s  of in d iv id u a ls , now applied  to  th e  Jury  s e le c tio n  s e t­

t in g  to  determ ine who w i l l  be a good Ju ro r . The demographic s e le c tio n  

method o b ta in s  a cu rren t sampling o f  community opinion by conducting a 

community survey; th e  responses to  th e  survey questions a re  then  used in  

conjunction  w ith inform ation about th e  in terv iew ees to  develop a p ro f i le  

o f  those  who w il l  be favo rab le  or unfavorable to  each s id e . This p ro f i le  

i s  then matched by th e  b ehav io ra l r a t in g s  to  th e  p o te n tia l  Ju ro rs . The 

demographic method, w hile more system atic than  th e  c l in ic a l  method, r e ­

q u ire s  considerab ly  more tim e, money and s t a f f .  I t  has been most e f fe c ­

t iv e ly  used in  p o l i t i c a l  t r i a l s ,  where a la rg e  number o f unpaid v o lu n teers  

have been a v a ilab le  (N ational Jury  P ro jec t & N ational Lawyers G uild , 1975). 

O ther p r a c t ic a l  and le g a l l im ita tio n s  may r e s t r i c t  the e ffe c tiv e n e ss  o f 

th e  demographic se le c tio n  model. Both methods do t r y  to  s e le c t  th e  Ju ro rs  

most favo rab le  to  t h e i r  cause o r those  w ith  open-minds; more im portantly  

th e  models are  g en era lly  based e i th e r  d i r e c t ly  o r in d ire c tly  on a u th o r i­

ta r ia n ism  (Gould & Gould, 1974; Schulman, 1973). The importance o f th i s  

w i l l  be e lab o ra ted  upon in  th e  development o f a Jury  s e le c tio n  sca le  and 

th e o ry .

Legal P recep ts . Lawyer's th e o r ie s  and methods o f  Jury s e le c tio n  

tend  to  covary, u su a lly  in  accordance w ith  p rev a ilin g  p ra c tic e s  and th e i r  

own success in  ju ry  s e le c tio n . P rio r  to  th e  J u r ie s  Act in  England advo­

c a te s  had to  even consider a j u r o r 's  w illin g n ess  to  go hungry to  duly con­

s id e r  a d ec is io n ; as th e  b a i l i f f  in  charge o f th e  Jury was sworn to  keep 

them w ithout m eat, d r in k , or f i r e  u n t i l  a v e rd ic t was reached. This p rac­

t i c e  has been a t t r ib u te d  to  Hervey de S tan ton , th e  Chief J u s t ic e  o f  th e

-38-



K ing's Bench, England, who s ta r te d  i t  in  1310. L i t t l e  wonder th a t  p r io r  

to  1870 th e  v o ir  d i r e 's  importance and u t i l i t y  was not f u l ly  recognized.

P ra c tic e s  have changed, b u t le g a l theory  and methodology s t i l l  

seem o u td a ted . The m ajo rity  o f lawyers continue to  s e le c t ju ro rs  on an 

u n s c ie n tif ic  b a s is .  Advice from more su ccessfu l a tto rn e y s , in tu i t io n ,  

"common-sense", "ce reb ra tio n " , an th ro p o lo g ica l or p h y s io lo g ica l f a c to r s ,  

body language, handw riting and even as tro lo g y  a re  c ite d  as Jury  se le c tio n  

techniques by a tto rn e y s .

Lawyers freq u en tly  r e ly  on ju ry  s e le c tio n  form ulas devised by

prominent t r i a l  a tto rn e y s , such as Melvin B e l l i 's  guide (195^)* B e l l i 's

guide to  ju ry  se le c tio n  i s  ex ten s iv e , but a lso  h ighly  e x p e r ie n tia l  as

seen from th ese  ex ce rp ts :

A ju ro r  should not be asked i f  he i s  "prejudiced" ag a in s t or 
fo r  anyth ing . Rather he may be questioned i f  he has "had an 
experience" w ith t h i s  type o f  th in g , o r does he have any p ar­
t i c u l a r  " fe e lin g s  on th e  m a tte r" . . . . G enerally , an o ld e r 
p l a i n t i f f  w i l l  rece iv e  le s s  a t  th e  hands of a younger ju ro r  
than  an o ld e r ju ro r  fo r  th e  o ld e r ju ro r  b e t te r  w i l l  understand 
th e  discouragem ents o f age and p a r t ic u la r ly  one d isab led  during 
h is  l a t e r  y ea rs . . . . The m arried ju ro r ,  to o , has more patience 
and to le ra n ce  in  th e  ju ry  room and perhaps, th e re fo re ,  g re a te r  
w eight. . . . (pp. 80O; 8 l4 ; 817)

A ru le  o f thumb: t h i s  type of ju ro r ,  th e  expert o r p ro fe ss io n a l
person o r spouse of one should be excluded by both  p l a i n t i f f  and 
defendan t, crim inal and c i v i l .  . . .  He w i l l  d e f in i te ly  be on 
one s ide  o r th e  o th e r and you w i l l  not know which s id e , no m atter 
how c a re fu lly  you examine him on v o ir  d ire  . . . .  (p . 818)

The p h y sica lly  in firm  ju ro r  i s  g en e ra lly  op in ionated . . . . Thus 
th e  ru le  of thumb w ith t h i s  type of ju ro r  depends on th e  o th er 
q u a lif ic a tio n  of appearance, physiognomy and p e rso n a lity . . . .
(p . 819)

G enerally  a male ju ro r  i s  more sound than  a woman ju ro r .  How­
e v e r, women ju ro rs  g en era lly  "catch on f a s te r "  than  male ju ro rs  
and in tu i t iv e ly  sense a "break" in  a case befo re  a male ju ro r  . . .
(p . 820)
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But, to  make th e  "game” of s e le c tin g  th e  ju ro r  even more in ­
tr ig u in g , I  r e c a l l  . . .The ru le  o f thumb: a r t i s t s ,  w r i te r s ,  
m usicians, those on th e  s tage  or public f ig u re s , are  gener­
a l ly  good p l a in t i f f  Ju ro rs  in  th e  c i v i l  case, good d e fen d an t's  
Ju ro rs  in  th e  c rim in al case . . . (p . 824)

D espite th e  comprehensive, d e ta ile d  nature o f B e l l i 's  gu ide, th e  

methodology used to  s e le c t  Ju ro rs  remains unsystem atic. A thorough read ­

ing o f th e  te x t  however in d ic a te s  underly ing s c ie n t i f ic  prem ises, con­

t r a ry  to  th e  lack  of reco g n itio n  and B e l l i 's  re fe ren ces  to  a law yer's  

need fo r  "equal g i f t s  o f  in tu i t io n ,  th e  a r t  of Jury s e le c tio n  and o ther 

learned  'to o ls  o f th e  t r a d e ' . . . "  (p . 844).

The more su b jec tiv e  techniques of in tu i t io n  and "common sense" 

are  employed by many t r i a l  a tto rn e y s  and, d e sp ite  th e  lack  o f o b je c t iv i ty ,  

cannot be l ig h t ly  d ism issed . Although unsystem atic and occasionally  i r ­

r a t io n a l ,  a common th read  i s  a lso  apparent in  th e i r  remarks. Legal coun­

s e l  p re fe r  Ju ro rs  who a re  open-minded or otherw ise sympathetic to  th e i r  

c l i e n t s .

"My fe e lin g s , c a l l  i t  hunches i f  you l ik e ,  about Ju ro rs  are u s­

u a lly  p re tty  accu ra te . . . i t ' s  p rim arily  a t r i a l  and e r ro r  m ethod," one 

defense a tto rn ey  quipped when questioned about h is  Jury  s e le c tio n  te c h ­

n iques. " i t  i s  common experience th a t  Ju ro rs  w ith sm all incomes are  par­

t i a l  to  c rim in al defen d an ts,"  T rain  wrote in  1924 (p . 19) in  an a r t i c le  

e n t i t le d  "Human Nature on th e  W itness Stand". A defense a tto rn e y  w ith  

25 years experience, Robert Heeney, re fu ses  to  put engineers on any Jury 

hearing  a c rim inal case. "They’re  hard-nosed," he sa id  when asked why. 

'These people only know 2 and 2 i s  4 and sometimes I  need i t  to  be 4g o r 

5 and they w on't budge." On th e  o th er hand, Heeney f e e ls  th a t  women w ith 

bleached blond h a ir  a re  good Ju ro rs  in  rape cases where th e  defense i s
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th a t  th e  accused was led on by th e  fem ale. "She understands th e  men's 

m otives. And although she might not commit ad u lte ry , s h e 's  thought about 

i t .  S h e 's  probably been in  a s itu a t io n  because o f her a t t ra c t iv e n e s s .

This woman would understand why he misunderstood" (lùzhn, 1975/ P- ! ) •

Another respected  crim inal defense a tto rn e y , James E. Sharp, 

sa id  he would p re fe r  a ju ro r  who i s  a s o c ia l  worker. Although adm ittedly 

a s te reo ty p e , h e 's  found i t  to  be supported in  t r i a l s  th a t  a person who 

d ea ls  w ith  p eo p le 's  problems i s  a good choice as they get sym pathetic and 

bend over backward to  give someone a second chance. N urses, d o cto rs  and 

o th e r m edical personnel a re  u su a lly  perceived by a tto rn ey s  as calloused  

and enured to  su ffe rin g .

P rosecutors tend to  s e le c t  more conservative ju ro r s ,  who a re  le s s  

ap t to  change. B i l l  C o llin s , ch ie f  o f the  U. S. A tto rn ey 's  O ffice , crim in­

a l  d iv is io n  in  U. S. d i s t r i c t  court, s ta te d  th a t  prosecutors "b asica lly  

look fo r  s t a b i l i t y  in  ju ro rs . People who are  a l i t t l e  b i t  o lder a re  u s ­

u a lly  le s s  ra d ic a l  in  th e i r  views, but i t  depends on th e  in d iv id u a l case" 

(Kahn, 1975, p* 7 ) .

"Some people say, 'W ell, we want a l l  t h i s  kind o f  person, a l l  

th a t  kind o f person. We want I ta l ia n s  to  s i t  in  a rape case because 

th e y 're  passionate .*  A ll those  old thumb r u le s ,  to  me, seem l ik e  so much 

hogwash," defense a tto rn ey  F. Lee B ailey  has remarked (Kuhn, 1975, P* l)«

A few months l a te r  Bailey in  a te le v is io n  appearance on th e  Mike Douglas 

Show sa id  th a t  h i s  c l ie n t  P a tty  H e a rs t 's  chance of acq u itta l "depends one 

whale o f a lo t  on what happens w ith th e  ju ry "  (February 5, 1976). He f e l t  

Ms. H earst had as good a chance in  th e  Bay a rea  as anywhere; th e  problem 

was th a t  when you p ick a Jury fo r  a r ic h  c l ie n t  th e re  were no p ee rs . The
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Hearst defense team is  reported  to  have hoped fo r  "older ju ro rs  who are  

p aren ts, and capable of being touched by th e  s ig h t o f th e  H earsts s i t t i n g  

lo y a lly  behind th e i r  daughter in  co u rt"  (Mathews, 1976a, p . 2 6 ). This 

s tra teg y  proved unsuccessfu l; th e  ju ry  foreman, a r e t i r e d  Air Force co lo n e l, 

and the  o th er eleven ju ro rs  brought in  a g u il ty  v e rd ic t .  "I have no idea 

what caused th e  ju ry  to  go th e  way i t  d id ,"  B ailey s ta ted  w ith  dismay 

(Mathews, 1976b, p. 2 3 ).

Preference fo r  c e r ta in  types based on reasoning and experience 

are th u s  expressed by many law yers. There i s  r e la t iv e ly  l i t t l e  p rin ted  

on th e  su b je c t, however, and most " tra d e -se c re ts "  are  c a re fu lly  guarded.

A few a tto rn e y s  are  apparently  attem pting  to  improve inform ation exchange 

and in te l le c tu a l iz e  ju ry  se le c tio n . One such a tto rn ey  i s  a Connecticut 

t r i a l  a tto rn e y , Theodore Kbskoff.

"The f i r s t  s tep  in  ju ry  s e le c tio n  i s  c e re b ra tio n ,"  Theodore 

Kbskoff noted in  a speech on ju ry  se le c tio n  before th e  American T r ia l  

Lawyers A ssociation  (Ginger, 1975# p. ^79)* His an a ly s is  o f  ju ry  se le c ­

t io n ,  "a study o f app lied  psychology", i l l u s t r a t e s  an ap p rec ia tio n  f o r  a 

system atic approach; i t  a lso  in d ic a te s  how a few experienced t r i a l  a t t o r ­

neys are  t ry in g  to  reduce th e  guesswork in  ju ry  s e le c tio n . "The complex­

ion o f th e  ju ry  you want v a r ie s  w ith th e  type o f case you have, ^y ca re ­

f u l  a n a ly s is , one can make an e s s e n tia l ly  u n s c ie n tif ic  process a l i t t l e  

more s c ie n t i f i c ,"  Kbskoff s ta te d , repo rted  Ginger (1975# P« k8o).

"The ju ry  s e le c tio n  process i s  m ostly an exclusionw y process.

The lawyer never knows who the  good ju ro rs  a re . What he i s  try in g  to  do 

i s  ge t r id  of th e  bad ones. Some types a re  bad f o r  a l l  types o f c a ses .

Some sure bad f o r  some cases and good fo r  o th e rs"  (G inger, 1975# P* 280).
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Here a re  some o f th e  examples th a t  Kbskoff gave;

Never take a ju ro r  who s tr ik e s  you as being very strong . He 
w il l  crack th e  whip. He w il l  be a one-man Ju ry . I f  he i s  on 
your s id e , he w i l l  be g re a t ,  but he i s  Ju s t as bad ag a in st you, 
and you never know, so you can ’t  a ffo rd  to  tak e  him. How do 
you fin d  out who th ese  people are? Sometimes you fin d  out by 
th e i r  p a s t; chances a re  a  r e t i r e d  army co lo n e l o r  m aster s e r ­
geant would be a one-man Jury . A foreman in  a fa c to ry  . . .  In  
o th er words, people whose t ra in in g  and background tended to  be 
r ig id  o r a u th o r ita r ia n  make poor Ju ro rs . (G inger, 1975^ PP* 481,
482).

Some a tto rn e y s  r e ly  on observation  o f a p ro sp ec tiv e  J u ro r ’s mannerisms 

and movements fo r  c lu es  in  Jury se le c tio n . For example, a Ju ro r w ith a 

limp would not be a p l a i n t i f f 's  Ju ro r in  a p h y sica l in ju ry  case , reason 

some a tto rn e y s , as th e  Ju ro r has learned to  l iv e  w ith  h is  pain and d i s ­

a b i l i ty  and could always r a t io n a liz e  how h is  d i s a b i l i ty  i s  worse than  th e  

p l a i n t i f f ’s .  Nonverbal forms of communication, o r body language, i s  e s ­

poused as a Ju ro r s e le c tio n  method by Dr. W illiam Bryan, who holds d o c to r ’s 

degrees in  medicine and Ju risp rudence. Body movements, f a c i a l  ex p ress io n s, 

even t in y  g e s tu re s  and nervous h ab its  a re  thought to  be im portant c lu es 

to  an in d iv id u a l 's  personal t r a i t s .  Dr. Bryan, who i s  ch ie f  o f s ta f f  a t  

th e  American I n s t i tu t e  o f  Hypnoses Medical C lin ic s  in  Los Angeles, b e ­

lie v e s  an x ie ty  and in se c u rity  a re  among th e  e a s ie s t  to  spo t. B ryan 's 

t r e a t i s e .  The Chosen Ones - The Psychology of Ju ry  S e le c tio n , (1971)/ g ives 

th e  follow ing example o f body language.

When a  p ro sp ec tiv e  ju ro r  i s  asked i f  she can decide th e  case 
f a i r l y ,  she w i l l  always in v ariab ly  answer in  th e  a ff irm a tiv e .
I f ,  o f co u rse , she f e e ls  subconsciously th a t  she would not be 
a f a i r  Ju ro r to  your s ide  o f th e  case , she may give you a sub­
conscious "no" by sw iveling her h ips back and fo r th  in  th e  
w itness c h a ir  a t  th e  same tim e th a t  she i s  saying "yes" and nod­
ding her head in  th e  a ff irm a tiv e . Such p ro sp ec tiv e  ju ro rs  
should u su a lly  be excused, (p . I 63)

E lridge Sam pliner, an Ohio a tto rn e y , a lso  claim s success w ith  a
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physiognomie or an th ropo log ica l approach to  Jury se le c tio n  (B e l l i ,  195^)»

He d iv id es  Ju ro rs  in to  c la s se s ; re ly in g  fu r th e r  on th e i r  appearance, ta lk

and walk. Some ty p ic a l  observations fo llow :

Salesman w ith  th e  round face  who beems. He i s  m a te r ia l to  
work w ith . . . h is  l ip s  curve upwards . . . h is  eyes watch 
yours . . . s e le c t  him . . .  he w i l l  in fluence th e  o th e rs . . . .
(p . 829)

Her [th e  " s p in s te r" ]  l ip s  droop. The contour of her head i s  
elongated . She winces pain w hile ta lk in g .  She looks down.
She i s n ' t  su re  of anything. A f ru s t r a te d  l i f e  i s  w r itte n  on 
her fa c e . Throw her o f f  the  Ju ry . . . . (p . 829)

The a f f lu e n t businessman . . . keep him on . . . h is  o p tim is tic
face  i s  high in  th e  a ir . . . . The p ro fe ss io n a l man's w ife . . . 
never fo r  th e  p l a i n t i f f  . . . th e  success sto ry  may be w ritte n  
on her face  . . . th e  lin e s  w i l l  tu rn  up . . . her 13ps s la n t  
upwards . . .  a good b e t i f  th e  defense counsel d o e sn 't  e x e rc ise  
h is  p re ro g a tiv e , (pp. 829; 830)

Mr. Sam pliner' s v o ir  d ir e  ^y c a te g o riz a tio n  of an in d iv id u a l 's  appearance

and occupation i s  in tu itiv e ly -b a s e d , but again  an underly ing  th read  of

reason might account fo r  h is  apparent success in  Jury s e le c tio n .

Prospective J u ro rs ' handw riting was analyzed in  th e  Angela Davis

case fo r  c lues to  th e i r  im p a r t ia l i ty .  This technique is  r a re ly  employed 

in  th e  United S ta te s . Although handw riting a n a ly s is  i s  employed success­

fu l ly  in  Germany, i t s  ap p lic a tio n  i s  not recommended fo r  ju ry  se le c tio n  

because i t  seems to  incur i l l - w i l l  among th e  p o te n tia l  Ju ro rs . In  Jury 

Woman (1974) Mary Timothy, th e  fo reperson  in  th e  Angela Davis ca se , r e ­

marked as to  th e  o ffensiveness o f some in v e s tig a tio n  or in q u iry  techniques. 

She sing led  out handw riting a n a ly s is  as p a r t ic u la r ly  o ffen s iv e .

One d i s t r i c t  a tto rn e y , who p re fe rred  not to  be quoted, in s is te d  

th a t  a s tro lo g ic a l  signs proved to  be as r e l ia b le  a s e le c tio n  technique 

as any o th e rs , " i t  w ouldn 't be good fo r  my image, but a p e rso n 's  sign 

w il l  o ften  decide whether I  challenge or n o t ,"  he sa id . V or example,

-44-



Geminls are  ap t to  be changeable . . . I ' d  want them on only i f  I 'v e  got 

a good case . . . c a n 't  count on in fluencing  them em otionally - not and 

have i t  l a s t . "  The d i s t r i c t  a tto rn e y  a lso  declared  th a t  "many more a t ­

to rneys than  you'd th in k "  s e le c t  ju ro rs  successfu lly  v ia  a s tro lo g y .

Jury composition challenges have been su ccessfu lly  l i t ig a te d  by 

David Rairys by means of a m athem atical or s t a t i s t i c a l  method o f analy ­

s is  o f  ju ry  se le c tio n  systems (K airys, 1972; N ational Jury  P ro jec t & Nat­

io n a l Lawyers G uild, 1975)* I f  th e  process by which ju ro rs  are  se lec ted  

does not r e s u l t  in  c ro ss -se c tio n a l rep re sen ta tio n  or d isc rim in a te s  ag­

a in s t any "cognizable c la s s " ,  i t  i s  u n c o n s titu tio n a l and in v a lid . A prima 

fa c ie  case of d isc rim in a tio n  can be es tab lish ed  i f  th e re  i s  a su b s ta n tia l  

d is p a r i ty  between th e  re p re se n ta tio n  of th e  c la ss  in  th e  ju ry  pool and in  

th e  population . D efin ite  standards have not been e s tab lish ed  fo r  th e  po in t 

a t  which a d is p a r i ty  becomes s u b s ta n tia l .  Iftiirys' methodology involves 

computation of th e  p ro b a b ility  of th e  d isp a r ity  re s u l t in g  i f  th e  process 

were unbiased, p lus ex ce llen t advice on ways to  o b ta in  th e  r e q u is i te  d a ta  

and th e  most e f fe c tiv e  exp lanation  of th e  r e s u lta n t  s t a t i s t i c s  in  co u rt. 

K airys ' technique is  u se fu l p rim arily  in  t r i a l s  o f m inority  o r ra d ic a l  

defendan ts, o r  in  o ther in stances where b iog rap h ica l and demographic v a r­

ia b le s  would be p a r t ic u la r ly  p e r tin e n t.

Lawyers' recen t focus on th e  problems o f b lack  defendants in  

crim in al cases has evolved sp e c ia l techniques in  ju ro r  s e le c tio n . Speak­

e rs  a t  a conference of th e  College of Crim inal T r ia l  Lawyers, I n c .,  held 

in  A tlan ta  from February I 3- I 6 , 1976, d iscussed methods of challenging 

grand ju ry  l i s t s .  In v es tig a tin g  a ju ry  pool, question ing  ju ro rs , d isc re d ­

i t in g  w hite eyew itnesses and phrasing ap p e lla te  b r ie f s  idzen defending
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black  c l ie n ts .  The prominent a tto rn ey s  addressing th e  conference inc lud ­

ed Leo Branton, Archibald Cox, Percy Foreman, Charles Garry, James Mont­

gomery, and William Murphy, among o th e rs .

" l knew I 'd  won th e  Angela Davis case when th e  Jury was se lec ted  

. . .  A lo t  o f  th in g s  went in to  th e  Angela Davis t r i a l ,  but th a t  was the 

most im portan t,"  defense a tto rney  Leo Branton rep o rted ly  to ld  th e  convened 

lawyers (Joyce, 1976, p. l ) .  One of the  questions Branton asked prospec­

t iv e  ju ro rs  was th e  d e fen d an t's  ra c e . " If  th e  Ju ro rs  answered 'c o lo re d ' 

we knew he h a d n 't moved in to  t h i s  century . I f  he sa id  'N egro ', we knew 

he 'd  moved in to  th e  cen tu ry , but he w asn 't ready fo r  i t .  I f  he sa id  

'b la c k ',  he knew what was happening," Branton sa id  (Joyce, 1976, p. 3)* 

Branton explained th a t  in  questioning th e  Jury pool they were mainly look­

ing fo r  f a i r ,  open-minded Ju ro rs . There were 11 w hites and one Hispanic 

Ju ro r in  th e  Angela Davis t r i a l ,  bu t Branton d id  achieve an acqu itta l fo r  

h is  c l i e n t .  I f  a tto rn ey s  had à Jury l i s t ,  money and a la rg e  s ta f f  o f 

v o lu n tee rs , demographic Jury s e le c tio n  techniques such as Schulman's were 

suggested. Percy Foreman, Houston defense a tto rn e y , disclaim ed he used 

any sp ec ia l techniques in  rep resen tin g  b lack  defendan ts, but he d id  r e la te  

h is  unorthodox method of ob ta in ing  more inform ation as to  p rospective Ju r­

o rs . He suggested becoming acquainted w ith th e  personnel s ta f f  in  th e  

c i t y 's  major firm s and thereby gaining access to  th e i r  f i l e s .

Defense a tto rn ey  Montgomery shared w ith  th e  o th e r a tto rn ey s  th e  

questions he had found to  be most rev e a lin g , p a r t ic u la r ly  in  th e  20 s ta te s  

where th e  Judge u su a lly  conducts th e  v o ir  d i r e .  Ju ro rs  should be asked 

whether they  had ever had any experience w ith  th e  NAACP, th e  KKK, th e  ACLU, 

or th e  Nazi P a rty . The phrase "ever had any experience w ith" was p re fe r ­

ab le  to  a d i r e c t  inqu iry  about a J u ro r 's  p re ju d ic e , as few prospective
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Ju ro rs  would admit to  being b iased . Although not mentioned a t th e  semi­

nar, t h i s  phrase had previously been recommended by B e lli  (1954) fo r  th e  

same reasons.

The need fo r  in d ire c t questions to  a s c e r ta in  a p o te n tia l  J u ro r ’s 

conservatism  o r b ia s  was emphasized by G arry, who had defended Black Pan­

th e r  Huey Newton in  1971. Questions he has suggested to  determ ine a p er­

so n 's  a b i l i ty  to  be f a i r  were in d ire c t measures o f r a c i s t  o r dogmatic a t t i ­

tudes such as "Have you ever moved out o f a neighborhood because b lacks 

were moving in ? ; Do you have any fr ie n d s  o r r e la t iv e s  who are  po lice  o f f i ­

cers? ; VThat newspapers do you read?". The use of in d ire c t  questions to  d i s ­

cover p re jud ice  was supported by th e  o th e r law yers.

Even th e  b es t o f  Jury s e le c tio n  methods used by s k il le d  p r a c t i ­

t io n e rs  w il l  go awry; o ften  fo r unrecognized reasons. This i s  confirmed 

by famous a tto rn e y s  l ik e  Melvin B e l l i ,  who s tre s s e s  th a t  a l l  the  form ula 

signs may po in t to  th e  challenging  o f  a J u ro r , y e t a person in  a Jury 

t r i a l  s itu a t io n  may "even lean over backwards to  be f a i r "  (1954, p. 827). 

Nearly every guide on Jury  se le c tio n  w il l  emphasize th e  exceptions to  th e  

ru le s  (Stevenson, 1971). In  Psychology and th e  Law ( i 960) McCarty says, 

"There is  not much th a t  can be done in  p icking  the  Jury . Experienced 

lawyers make th e  examination short and ag reeab le , s tr ik e  a few names, and 

hope fo r  an in te l l ig e n t  Jury" (p . 4oo).

While many a tto rn ey s  f e e l  th a t  s e le c tin g  a Jury is  th e  most im­

portan t p art o f th e  case , a few f e e l  th a t  so l i t t l e  i s  known about th e  

process i t  i s  e s s e n t ia l ly  v a lu e le ss . "Cases are  won on p e rsp ira tio n  and 

preparation  and not so much on how a Jury i s  se le c te d " , Maryland a tto rn ey  

Andrew Sonner has commented (Kuhn, 1975  ̂ p. l ) ,  b u t, as observed, the  

m ajo rity  o f lawyers w i l l  d isag ree  w ith him. The numerous cou rt cases which
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have a r ise n  in  p ro te s t to  even minor r e s t r i c t io n s  in  v o ir  d i re  r ig h t s ,  

plus th e  ex tensive  tim e taken to  v o ir  d i r e  in  many cases , fu r th e r  a t t e s t  

to  i t s  im portance. Whether they have been su ccessfu l in  t h e i r  ju ry  se le c ­

t io n  techniques o r n o t, lawyers a l l  agree th a t  p resen t Jury se le c tio n  

methods could be improved.

A uthoritarian ism

A re c u rre n t theme in  th e  ju ry  s e le c tio n  methods of both  a tto rn ey s  

and s o c ia l  s c ie n t i s t s  is  th e  need to  s e le c t  im p a rtia l, open-minded ju ro r s ,  

in d iv id u a ls  who a re  ab le  to  l i s t e n  to  bo th  s id es  of a case b e fo re  reaching 

a d ec is io n . Whether o r not i t  has been recognized , ju ry  s e le c tio n  i s  u s­

u a lly  based on th e  p rospective j u r o r 's  a u th o rita r ia n ism .

G eneral re sea rch  f in d in g s  concerning au th o rita r ia n ism  w i l l  be r e ­

viewed; re sea rch  on a u th o rita r ian ism  and ju ry  se le c tio n  w i l l  th en  be con­

sidered  in  more d e t a i l .

Re; General R esearch. K irsch t and D ille h a y 's  ( 1967) comprehen­

sive  review  o f th e  research  and theo ry  supporting  au th o r ita r ia n ism  begins 

"for sheer q u a n tity  o f research  and w ealth  o f f in d in g s , few a reas  w ith in  

th e  b eh av io ra l sc iences can r iv a l  the  study o f au th o rita r ian ism "  (p . x i ) .  

Research has discovered  m ethodological inadequacies, modifying co n d itio n s , 

measurement problems and lack  o f conceptual c l a r i ty ;  y e t th e  a u th o r ita r ia n  

p e rso n a lity  remains a v ia b le  c o n s tru c t.

The " ty p ic a l"  a u th o r ita r ia n  i s  considered to  be closed-m inded, 

r ig id ,  dogm atic, r e s i s ta n t  to  change, in to le ra n t ,  p re ju d iced , w ith  an 

e x tra p u n itiv e  a t t i tu d e  toward those  who have v io la ted  th e  conventional 

values o f so c ie ty  (Adorno, Frenkel-Brunsw ick, Levinson & Sanford, 1950; 

C h ris tie  & Jahoda, 19$4). These and o th e r p e rso n a lity  c h a ra c te r is t ic s
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such as conventionalism , a n t l- ln tr a c e p tlo n , s u p e rs t i t io n , s te reo ty p in g , 

cynicism , in se c u rity  and in to le ran ce  o f am biguity were f i r s t  described  in  

1950 in  The A u th o rita rian  P e rso n a lity , when Adorno e t  a l .  reported  a 

s e r ie s  o f re la te d  s tu d ie s  using  q u es tio n n a ire s , in terv iew s and p ro je c tiv e  

techniques in  th e i r  massive volume. The i n i t i a l  study was based on a n t i -  

Semitism, but sh o rtly  focused upon ethnocentrism  and p o te n tia l  facism  

(B ettelheim  & Janow ltz , 1950; K irsch t & D illeh ay , 1967).

In v e s tig a to rs  have not been ab le  to  a s c e r ta in  th e  cause of au tho r­

ita r ia n ism , although apparen tly  th e  combination of a severely  r e s t r i c te d  

s o c ie ta l  environment w ith exposure to  an a u th o r ita r ia n  type o f s o c ia l  sys­

tem w il l  lead to  th e  development of a u th o r ita r ia n ism . A u th o rita rian s  are  

made, not born. Like many psycholog ical p ro cesses, th e  necessary  condi­

t io n s  fo r  th e  development o f a u th o rita r ian ism  vary  w ith th e  in d iv id u a l.

Nor does th e re  appear to  be an e f fe c t iv e  method of ’’curing" a u th o r ita r ia n  

in d iv id u a ls . I t  should be p o ssib le  to  o b ta in  a d esired  behavior in  c e r ­

t a in  in stan ces  by ap p rop ria te  m anipulation of cond itions modifying th e  

a u th o r i ta r ia n ’ s behav io ra l ten d en c ies , but th i s  has not been achieved w ith  

any degree of c e r ta in ty .  There are  to o  many c o n d itio n a l v a r ia b le s  to  con­

t r o l  them e f fe c t iv e ly ;  both f i e ld  and lab  s tu d ie s  have shown th a t  a u th o r i­

ta r ia n s  a re  not l ik e ly  to  change (T ria n d is , 19T1> PP« 120-124). Author­

ita r ia n ism  i s  hence viewed as a r e la t iv e ly  f ix e d  c h a ra c te r is t ic  o f person­

a l i t y ,  w ith s ta b le  and enduring t r a i t s  (Byrne, I 966).

The o r ig in a l  Adorno e t  a l .  study w i l l  not survive c r i t iq u e  on 

many m ethodological grounds. As %man and Sheatsley  (195^) have po in ted  

o u t, th e  samples were not re p re se n ta tiv e ; th e  s t a t i s t i c a l  analyses had 

se rio u s  f a u l t s ;  o th e r explanations were not adequately  explored; and th e
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cum ulative weaknesses operated " l^  favor o f th e  a u th o r 's  assumptions"

(p . 121). The Berkeley group' s s tu d ie s , however, were not Intended to  be 

a system atic re sea rch  study (Sanford, 1956), but had only a c e n tra l  th e s is  

th a t  h o s t i le ,  p rejud iced  a t t i tu d e s  are  expressions of an In d iv id u a l 's  

Inner needs or Impulses which form th e  foundations of th e  a u th o r ita r ia n  

p e rso n a lity . R eso lu tion  o f In tra -p sy ch lc  c o n f l ic t  could evolve In to  sus­

p ic io n , d i s t r u s t  o f o th e rs , p re ju d ice , ethnocentrism  and facism . While 

th e  in v e s tig a to rs  o ffe red  only ad hoc reasons fo r  many of t h e i r  observa­

t io n s ,  they had sought to  Id en tify  a c e n tra l  psychological co n stru c t and 

had developed a sca le  to  t r y  to  measure th e  concept. Improved measure­

ment and experim ental techniques should c la r i f y  th e  "nomological network" 

necessary to  support th e  construc t (Cronbach & Meehl, 1955)»

Response b ia s  In  the  de term ination  of th e  o r ig in a l  F scale  scores 

I s  a m atter o f  considerab le  concern fo r  some re sea rc h e rs . The s c a le 's  

o r ig in a l  wording was such th a t  agreement w ith  th e  measures re f le c te d  au th ­

o r ita r ia n ism ; th u s  I t  i s  unclear whether th e  tendency to  agree o r a u th o r i­

ta rian ism  was being measured w ith th e  o r ig in a l  s c a le . Subsequent research  

has not s e t t le d  t h i s  problem. In v e s tig a to rs  have found i t  m echanically 

d i f f i c u l t  to  I s o la te  acquiescence, o r th e  tendency to  ag ree , p a r t ic u la r ly  

as research  a ttem pting  to  reso lve  th e  Issue  discovered th a t  th e  acquies­

cence v a r ia b le  In te ra c ted  w ith au th o rita r ian ism . I t  i s  p o ssib le  th a t  ac­

quiescence may be a fa c e t  o f au th o rita rian ism ; perhaps s im ila r  to  th e  au th - 

o rita rian -su b m iss io n  c lu s te r  proposed by th e  Berkeley group. R o re r 's  thorough 

d iscu ss io n  o f response b ia s  ( 1965) challenges th e  s ig n ifican ce  of p r io r  

s tu d ie s  concerning acquiescence and s tre s s e s  the low degree o f in te rc o r re ­

la t io n  among th e  measures of acquiescence. The research ers  who have
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arduously counterbalanced F sca le s , may have not only done so unnecessar­

i ly ,  but may have a c tu a lly  weakened th e i r  assessment instrum ents. The 

issu e  Is  not problem atic fo r  th e  ju ry  s e le c tio n  theo ry  as i t  u t i l iz e s  a 

sp e c ia lly  designed , p rev alid a ted  o ra l  sca le  (K irby, 1972). I t  i s  note­

worthy th a t  th e  v a lid a tio n  process y ielded  th re e -fo u r th s  o f th e  questions 

scored in  a p o s itiv e  d ire c t io n .

The p ro li f e ra t io n  of instrum ents used to  measure th e  a u th o r ita r ia n  

p e rso n a lity  syndrome o r i t s  d if fe re n t dimensions may have been freq u en tly  

occasioned by e f f o r t s  to  avoid th e  p o s s ib i l i ty  o f response b ia s . Other 

e f fo r ts  a t  improvement have attempted to  e s ta b lis h  a l te rn a t iv e  explana­

t io n s  to  a u th o rita r ian ism , e i th e r  by refo rm ulation  or d isproving  i t .

N either approach has proved su ccessfu l (C h r is tie  & Cook, 1958; K irscht & 

D illehay , 1967). Observable weaknesses have g en e ra lly  proved e a s ie r  to  

note th an  c o r re c t .

The most w ell known attempt to  c o rrec t an inadequacy was Rokeach’s 

development o f th e  theory  of dogmatism to  a ssess  closed-minded cognitive 

th ink ing  in  in d iv id u a ls  o f th e  p o l i t i c a l  l e f t  and r ig h t ,  ra th e r  than only 

th e  r ig h t  as d id  th e  F sca le  (Rokeach, i 960). Rokeach's promising th eo ry , 

which he d e lin e a te s  in  The Open and Closed Mind ( i 960), has serious empir­

ic a l  weaknesses. The same concern regard ing  response b ia s  e x is t s ,  as th e  

Dogmatism sca le  item s a re  a l l  worded in  a s im ila r  d ire c t io n . Heavy r e ­

lian ce  on s tuden t samples to  develop th e  base are  not strong  when the 

th e o ry 's  scope encompasses au th o rita rian ism , r ig id i ty ,  p re ju d ice , problem­

so lv ing , p ercep tio n , value and a t t i tu d in a l  changes. Another em pirical 

d i f f ic u l ty  i s  th a t  c o rre la tio n s  between th e  D sca le  and F scale  range from 

. 5^ to  .88; t h i s  i s  too  high to  m aintain th e  claim s of d is t in c t io n  between 

the  two (K irsch t & D illeh ay , 1967). In  a  previous study by Preston

- 51-



Horstman ( l 972) analyses of th e  d a ta  ind ica ted  a c u rv ilin e a r  fu n c tio n  in  

th e  dogmatism scores; th i s  supported B ecker's (196?) re sea rch  which found 

s im ila r  evidence. F in a lly , th e re  i s  th e  n o ta tio n  by th e  F sca le  construc­

to r s  (Adorno e t  a l . ,  1950) th a t  although th e re  i s  a d is t in c t  sub-type 

among extreme low -scorers in  whom l ib e r a l  ideology becomes so pronounced 

th a t  the  in d iv id u a ls  evidence signs o f r ig id i ty ,  i t  i s  mainly th e  conser­

v a tiv e  high sco re rs  who d isp lay  r ig id i ty .

The f a i lu r e  of th e  i n i t i a l  F scale  to  account fo r  education  also  

sparked re sea rch . Findings a re  somewhat inconclusive , but apparen tly  when 

education  i s  co n tro lled  th e  re la t io n s h ip  between so c ia l c la s s  and au th o ri­

ta ria n ism  d ec lin es  sharply (L ip s itz ,  I 965). This dim inished L ip s e t 's  ev id ­

ence ( i 960) th a t  g re a te r  "genuine" au th o rita rian ism  e x is ts  among lower 

s ta tu s  in d iv id u a ls . C ro ss-cu ltu ra l te s t in g  o f th e  F sca le  and te s t in g  

w ith in  su b cu ltu ra l groups has g en era lly  a t te s te d  to  th e  v a l id i ty  o f th e  

sc a le . T yp ica lly  in d iv id u a ls  from c u l tu ra l  backgrounds r e f le c t in g  an 

o v e rtly  a u th o r ita r ia n  l i f e  s ty le  and lim ited  s o c ia l p e rsp ec tiv es , such as 

Germany, y ie ld  higher F sca le  and dogmatism scores (Cohn & Carsch, 195^). 

I t  has a lso  been found to  be tru e  o f those in  p rison  and m ilita ry  o rg an i­

za tio n s  (K irsch t & D illehay , I 967).

Various conditions have been found to  modify au th o rita r ia n ism , 

b u t th e  behavior of the  a u th o r ita r ia n  in  most s itu a tio n s  r e f l e c t s  a c tiv e  

d i s t r u s t  o f  o th e rs , submission to  perso n ally  re lev an t a u th o r ity , and hos­

t i l i t y  toward "safe" scapegoats. The ju ry  s e t t in g  allows th ese  a u th o r i­

ta r ia n  tendencies to  be expressed , even pun itiveness towards o th e rs  i s  

encouraged. O rganizational a u th o r it ie s  could e a s ily  in fluence  th o se  

o rg a n iz a tio n a l members id e n tif ie d  as h ighly  r ig id ,  found a study o f o r ­

g an iz a tio n a l s tr e s s  and ro le  c o n f l ic t  by Kahn, Wolfe, Quinn, Snock, and
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R osenthal (1964). The r ig id  workers were h igh ly  dedicated to  th e  respon­

s i b i l i t i e s  assigned by o rg an iza tio n a l a u th o r i t ie s .  The r ig id  in d iv id u a ls  

conformed more to  ru le s  and were very dependable; however, they were not 

e a s i ly  influenced  by everyone. P a r tic u la r ly  when exposed to  c o n f l ic t ,  

th e  more r ig id  person r e je c ts  h is  equals o r subord inates as ro le  senders. 

A u th o rita rian s  in  ju ry  s itu a t io n s  would be expected to  tend to  r e s i s t  

o th e r s ' in flu en ce  and be ho ldou ts; w hile th e  more l ib e r a l ,  m oderate, f le x ­

ib le  ju ro rs  would be more w illin g  to  compromise. Judges should a lso  be 

e a s i ly  ab le  to  in fluence the  r ig id ,  a u th o r ita r ia n  J u ro r 's  d e c is io n .

Another im portant cogn itive  dimension was added by S te in e r and 

Johnson ( 1963). The experim enters had noted th a t  most o f th e  o r ig in a l  F 

sca le  item s assessed  b e l ie f s  about people; th e i r  study was intended to  

determ ine w hether a u th o r ita r ia n s  have a tendency to  ca teg o rize  people as 

good or bad. A u th o rita rian s  d id  d i f f e r  from n o n au th o rita rian s  o r e q u a li-  

t a r ia n s  in  th e  c h a ra c te r is t ic s  they  a t t r ib u te d  to  o th e rs . A u th o rita rian s  

were re lu c ta n t  to  b e lie v e  th a t  "good people" could possess both  good and 

bad t r a i t s .  This a lso  has im portant consequences i f  a u th o r ita r ia n s  a re  

ju ro r s .

The concept of au th o rita r ian ism  has w ithstood e n th u s ia s tic  in v es­

t ig a t io n  and c r i t ic is m . L i te r a l ly  hundreds of papers have been w r itte n  

on th e  su b je c t. N a tu ra lly , a number o f questions s t i l l  e x i s t ,  as do v a r­

ious a l te rn a t iv e  exp lanations to  s p e c if ic  r e la t io n s h ip s ,  b u t no o th e r 

th eo ry  accounts fo r  as many f in d in g s . As K irsch t and D illehay  ( 1967) ob­

served , "Conceptually, th e  a u th o r ita r ia n  p e rso n a lity  now has a firm  p o s i­

t io n  in  psycholog ica l theory" (p . 2 ) .  I t  a lso  has tremendous import f o r  

behavior in  ju ry  s e tt in g s ,  and hence f o r  ju ry  s e le c tio n .
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Re; Jury  S e le c tio n . In d ic a tio n s  of au th o rita rian ism  are  d isc e rn ­

ab le  in  many aspects  and a t  many tim es during  an In d iv id u a l 's  l i f e ,  from 

childhood drawings to  sch o la rly  w ritin g s  (Levy, 1975)• A u th o rita rian  

t r a i t s  are  p a r t ic u la r ly  prone to  exp ression  in  a ju ry  s i tu a t io n .  I t  i s  

th u s  im perative to  c o rre c tly  id e n tify  and d e se lec t th e  a u th o r ita r ia n  ju ro r  

i f  ju s t ic e  i s  to  p re v a il. This has been accomplished w ith varying degrees 

o f success.

An im portant f a c to r  in  a u th o r ita r ia n  behavior in  J u r ie s  r e la te s  

to  th e  a u th o r i ta r ia n 's  most c h a ra c te r is t ic  t r a i t ,  th e  closed-minded cog­

n i t iv e  function ing  s ty le .  The h igh ly  a u th o r ita r ia n  in d iv id u a l lacks th e  

a b i l i t y  to  d e a l w ith  new cogn itive  m a te r ia l,  but seeks rap id  c lo su re , p a r­

t i c u l a r ly  when faced with novel s i tu a t io n s .  The a u th o r i ta r ia n 's  b e l ie f  

system i s  a lso  h ighly  dependent on e x te rn a l a u th o rity  and p r io r  le a rn in g . 

This closed-minded cogn itive  s ty le  i s  moderated through another se t o f  be­

l i e f s  and behavior p a tte rn s  which a re  su b jec t to  s o c ia l  r e a l i t y ,  but the  

Cognitive s ty le  i s  predominant and r e la t iv e ly  permanent, K irsch t and 

D illehay  determined ( 196T). They a lso  noted th a t th e  id e n t i f ic a t io n  o f  

th e  closed-minded in d iv id u a l w i l l  n e c e s s ita te  a sca le  which i s  r a th e r  d i f ­

fe re n t from th e  F sca le  and th-4 subsequent v a lid a tio n  w i l l  re q u ire  t e s t s  

in  sev e ra l s e t t in g s ,  e sp e c ia lly  th o se  involving issu es  o f c e n tr a l  concern 

to  an a u th o r ita r ia n .

An a u th o r ita r ia n  J u ro r 's  co g n itiv e  s ty le  would preclude due con­

s id e ra tio n  o f a l l  th e  evidence presented  a t  th e  t r i a l .  The a u th o r ita r ia n  

ju ro r  would be expected to  make an e a rly  d ec is io n  in  a case and r e s i s t  

changing th a t  opinion even i f  th e  l a t e r  evidence would otherw ise be con­

v in c in g . The a u th o r ita r ia n  j u r o r 's  premature closu re  and r ig id i ty  would
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thus be d i s t in c t ly  unfavorable fo r  th e  defense . Research on a u th o r ita r ­

ians has neglected th e  importance of th is  a sp ec t, but has focused on o th er 

a t t r ib u te s  o f th e  a u th o r ita r ia n  ju ro r ,  p a r t ic u la r ly  th e  a u th o r ita r ia n 's  

p u n itiv en ess .

The a u th o r i ta r ia n 's  pun itiveness and h o s t i l i ty  toward those  who 

have v io la te d  s o c ie ty 's  laws have been found to  have d ir e  consequences 

fo r  defendants w ith  a u th o r ita r ia n s  as th e i r  Judges. The American Jury  by 

Kalven and Z e ise l ( I 971), p rim arily  a study o f v e rd ic t agreement between 

Judge and Ju ry , a lso  found th a t  ju r ie s  a re  not fundam entally "defendant- 

p rone ."  However, th e  J u r ie s  were more le n ie n t than th e  Judges l6 $  (n e t)  

o f th e  tim e. Apparently in  operation  one i s  not "innocent u n t i l  proven 

g u i l t y .” While i t  i s  in te re s tin g  to  specu la te  as to  th e  percentage of 

a u th o r ita r ia n  Ju ro rs  in  th e  Chicago study, o th e r s tu d ies  provide more e v i­

dence on a u th o r ita r ia n  p u n itiveness. Those l ik e ly  to  be se lec ted  Ju ro rs  

were found in  one study (Buckhout, Ayres, Donovan, E berle , Lawrence, 

L e o n tie ff , Waters & W illiams, 1973) to  be th o se  more lik e ly  to  be conserva­

t iv e ,  o ld e r , w h ite , m iddle-class in d iv id u a ls  (a u th o r ita r ia n ) ;  a  l a t e r  study 

conducted by s t a f f  of the  Center o f  Responsive Psychology (Buckhout, Weg, 

Cohen & Becker, 1973) found p rio r  Ju ro rs  o f s im ila r  background highly  

favored co nv ic ting  a defendant, based only on sev e ra l newspaper a r t i c l e s .

More d i r e c t ly ,  V irg in ia  Boehm, u t i l i z in g  a Legal A ttitu d es  Ques­

tio n n a ire  (LAQ) developed in  1966 f o r  her d o c to ra l d is s e r ta t io n ,  found 

th a t  a u th o r ita r ia n  student Ju ro rs  were more prone to  conv iction  than  th e  

an tl-au thoritarlan  in  a sim ulated study ( 1968). Two th ree-page summaries 

o f th e  case evidence were prepared fo r  th e  study, w ith one v ersio n  s lan ted  

toward g u i l t ,  th e  o ther toward innocence. More s tuden ts convicting  on th e
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"innocent case" were a u th o r ita r ia n s  than  those  who voted fo r  acq u itta  1 

A u th o rita rian  su b jec ts  tended to  make tough e r ro rs  or vo te  fo r  convic­

t io n  in  th e  "innocent case"; w hile a n t i -a u th o r i ta r ia n  su b jec ts  tended 

to  e r r  on th e  le n ie n t s id e , e i th e r  a c q u ittin g  o r vo ting  fo r  manslaughter 

in  th e  g u il ty  case . Boehm’s study, p lu s o th e rs  in d ire c tly  r e la t in g  cap i­

t a l  punishment to  conservative p o l i t i c a l  a t t i tu d e s ,  induced Jurow ( l9 7 l)  

to  determ ine whether th e re  was a re la tio n s h ip  between a t t i tu d e  toward 

c a p i ta l  punishment and ju ro r  v o tin g . His o th e r main hypothesis was th a t  

th o se  in d iv id u a ls  favoring  c a p i ta l  punishment were more a u th o r ita r ia n  than  

persons opposed to  th e  death  p en a lty .

Jurow '3 research  was p a r t ic u la r ly  concerned w ith  th e  c a p i ta l  

punishment issu e  in  l ig h t  o f  W itherspoon v . I l l i n o i s  ( 1968) , a  Supreme 

Court case wherein th e  p e t i t io n e r  challenged h is  conv ic tion  on th e  b a s is  

o f u n fa ir  ju ry  s e le c tio n  procedures in  c a p i ta l  cases. % e p e t i t io n e r 's  

main argument was th a t  a death  q u a lif ie d  Jury was more prone to  convict 

than  a ju ry  more re p re se n ta tiv e  o f th e  community as p rospective  ju ro rs  

adm itting  to  scrup les  ag a in s t c a p i ta l  punishment were excluded. The 

Supreme C ourt, who declared  th e  s o c ia l science and o th e r re sea rch  evidence 

too  te n ta t iv e  and fragm entary to  e s ta b lis h  conviction  proneness and impar­

t i a l i t y  in  th e  ju ry  se le c tio n  procedures, held  th a t  e lim in a tio n  of ju ro rs  

w ith  conscien tious scrup les ag a in s t c a p i ta l  punishment b iased  th e  penalty  

determ ination  p rocess. The Court d ec lared  th a t  a  s ta te  could exclude Ju r­

o rs  who

make i t  unm istakably c le a r  ( l )  th a t  they would au tom atically  
vote ag a in st th e  im position  of c a p i ta l  punishment w ithout r e ­
gard to  any evidence th a t  might be developed a t  th e  t r i a l  o f 
th e  case b efo re  them, o r (2 ) th a t  t h e i r  a t t i tu d e s  toward th e  
death  penalty  would prevent them from making an im p a rtia l 
d ec is io n  as to  th e  d e fen d an t's  g u i l t ,  (pp. 522- 523)
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Although Jurow b e liev es  th a t  Witherspoon reduced p o te n tia l  ju ry  

b ia s  as fewer " a n ti-c a p ita l  punishment" ju ro rs  would be excluded, he 

sought to  determ ine whether th e  p o s t-Wjtherspoon ju ry  was s t i l l  g u i l t -  

b iased . The r e s u l t s  o f th e  research  w ith th e  two sim ulated cases ind ica ted  

th a t  both those  most opposed to  c a p i ta l  punishment and th o se  most in  favor 

of c a p ita l  punishment were r e la t iv e ly  constant and in f le x ib le  in  th e i r  

vo ting  to  co n v ic t. Jurow found fu r th e r  evidence r e la t in g  a favorab le  

a t t i tu d e  toward c a p ita l  punishment and a tendency to  conv ic t. The research  

r e s u l ts  s tro n g ly  evidenced th e  d iffe re n c e  in  a t t i tu d e s  between th o se  fav o r­

ing and those  opposing c a p ita l  punishment, "with groups fav o rin g  c a p i ta l  

punishment a lso  tending to  be p o l i t i c a l ly  conserv a tiv e , g en era lly  a u th o r i­

ta r ia n ,  and s p e c if ic a lly  a u th o r ita r ia n  in  th e i r  le g a l  a t t i t u d e s ."

Jurow concluded in  t h i s  s ig n if ic a n t study th a t  a t t i tu d e  toward 

c a p i ta l  punishment was only p art o f a broader b e l ie f  system involv ing  th e  

in d iv id u a l 's  a t t i tu d e s  and s o c ia l  value o r ie n ta tio n . He th eo rized  th a t  

the

a t t i tu d e  toward c a p i ta l  punishment, which i s  one measure o f a 
s o c ia l  value o r ie n ta tio n  c lo se ly  re la te d  to  th e  law, may be 
re la te d  to  v e rd ic ts  v ia  a m ediation process involving a  b e l ie f  
in  a u th o r ita r ia n  o r conservative  le g a l p o s itio n s , (p . 598)

Those in  favor o f th e  death  penalty  are  considered by o th e r so c ia l 

s c ie n t i s t s  to  be s trongly  in c lin ed  to  be g en era lly  more p u n itiv e , more pre­

ju d iced , le s s  fo rg iv in g  and more a u th o r ita r ia n  th an  o th e r in d iv id u a ls  

(Buckhout e t  a l . ,  1973)* Rokeach and Vidmar (1973) a lso  a t te s te d  to  th e  

h o s t i l i t y  and r e tr ib u t io n  of dogmatic in d iv id u a ls  in  th e i r  rep o rt on ju ry  

b ia s  in  a Black Panther murder t r i a l .

A u th o rita rian s  have been found to  be g en era lly  more h o s ti le  

towards both high and low s ta tu s  in d iv id u a ls  than  n o n -a u th o rita r ia n s , but
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p a r t ic u la r ly  p u n itiv e  towards lower s ta tu s  in d iv id u a ls  (E p ste in , 1965)»

The a u th o r i ta r ia n 's  pun itiveness i s  apparen tly  most extreme when he or 

she f e e ls  ju s t i f i e d  by th e  nature  of th e  in d iv id u a l or when th e  punish­

ment i s  sanctioned by a h igher a u th o r ity  f ig u re .  The p restig o u s san c tio n ­

ing f ig u re  might be th e  Judge, but t h i s  i s  d i f f i c u l t  to  determ ine as th e  

law i t s e l f  could be viewed as th e  sanction ing  f ig u re  by th e  a u th o r ita r ia n  

Ju ro r . Highly a u th o r ita r ia n  in d iv id u a ls  were reported  by Vidmar and 

Crinklaw (c i te d  in  Buckhout e t  a l . ,  1973) as more m otivated to  g ive longer 

sentences before  paro le  to  defendants o f "bed" c h a ra c te r . A u th o rita rian s  

apparen tly  a re  more l ik e ly  to  b e lie v e  they  have a "c a llin g "  to  se rv e , th a t  

i t  i s  t h e i r  duty to  serve and to  p ro te c t so c ie ty  from i t s  tra n sg re s so rs ; 

hence th e i r  id e n t i f ic a t io n  and d ism issa l from ju ry  duty becomes more im­

p o rta n t. T heir b e l ie f  systems and righ teousness have been found to  be r e ­

s is ta n t  to  persuasion , p a r t ic u la r ly  by in te l l e c tu a l  o r  r a t io n a l  evidences 

(Adorno e t  a l . ,  1950).

A sim ulated Jury study by M itch e ll and Byrne (1973) found a s ig ­

n if ic a n t in te ra c t io n  between a u th o rita r ia n ism  and a t t i tu d e  s im ila r i ty  on 

c e r ta in ty  o f th e  d e fe n d an t's  g u i l t  and th e  recommended s e v e rity  o f punish­

ment. The study i s  freq u en tly  c ite d  f o r  i t s  fu r th e r  fin d in g s  th a t  s im il­

a r i ty  of a t t i tu d e s  was a s ig n if ic a n t in fluence  upon th e  ju d ic ia l  d ec is io n s  

of a u th o r ita r ia n s ,  but not those  o f e g a l i ta r ia n s .  S im ila r ity  was assessed  

in  the  sim ulated Jury s itu a t io n  by having th e  undergraduate su b jec ts  r e ­

spond to  an accused defendant whose a t t i tu d e s  were prepared to  be e i th e r  

s im ila r  to  or d if f e re n t  from th e i r  own on f iv e  issu es  not re le v a n t to  th e  

case . In  keeping with M itch e ll and Byrne’s study, s im ila r i ty  o f a t t i tu d e s  

was found to  be an im portant v a r ia b le  in  a sim ulated Jury study by G r i f f i t
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and Jackson (l973)» Subjects tended to  r a te  a defendant w ith a t t i tu d e s  

d is s im ila r  to  t h e i r  own as more g u il ty  and sentenced him to  more years in  

p rison  than  they  d id  a defendant w ith s im ila r  a t t i tu d e s .

R eflec tin g  on th e  p rev iously  noted le g a l ju ry  s e le c tio n  prac­

t i c e s ,  i t  i s  ev iden t th a t  many lawyers have in tu i t iv e ly  se lec ted  Ju ro rs  

by p ra c tic e s  in  keeping w ith M itch e ll and B yrne's re search  r e s u l t s .  Suc­

c e s s fu l a tto rn e y s  have attem pted to  s e le c t  e i th e r  im p a rtia l  Ju ro rs  o r 

Ju ro rs  who would be s im ila r  and presumably th u s  fav o rab le  to  t h e i r  c l ie n ts  

whenever p o ss ib le . There a re  se v e ra l problems encountered by a tto rn ey s  

u t i l i z in g  th i s  s e le c tio n  strategm , in  ad d itio n  to  th e  su p e r io r i ty  o f s t a t ­

i s t i c a l  over c l in ic a l  p re d ic tio n  (Meehl, 19$4/l966). Few a tto rn e y s  a re

fa m ilia r  w ith s o c ia l  science research  r e la t in g  to  a u th o rita r ia n ism . An 

even more se rio u s  shortcoming has been th e  f a i lu r e  to  possess an adequate 

assessm ent instrum ent.

Attempts to  develop an adequate method of a sse ss in g  a u th o r ita r ia n ­

ism have been f ru s tra te d  in  most in s tan ce s  by th e  need to  use sim ulated 

Jury s i tu a t io n s ,  employing e i th e r  w r itte n  t r i a l  t r a n s c r ip ts  o r occasion­

a l ly  th e  more r e a l  videotaped t r i a l  sequences. Even when former Ju ro rs  

p a r t ic ip a te  in  th e  re search  study , r a th e r  than  the  more ty p ic a l  studen t 

su b je c ts , th e  g e n e ra liz a tio n  of research  r e s u l t s  has been questioned 

(H e lfg o tt, 1975; Jurow, 1971). I t  has been contended th a t  r e a l  invo lve­

ment and hence g e n e ra liz a tio n  o f f in d in g s  cannot occur when th e  research  

cond itions are  so d if f e r e n t  from a c tu a l i ty .

Boehm's Legal A ttitu d es  Q uestionnaire (L .A .Q .), mentioned e a r l i e r ,  

i s  probably th e  most popular measure o f  au th o rita rian ism  used in  Jury  simu­

la t io n  resea rch . Although i t  i s  a promising to o l ,  i t s  fo rced -cho ice  f o r ­

mat makes i t  an inapprop ria te  Jury s e le c tio n  measure in  th e  v a s t m ajo rity
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o f a c tu a l t r i a l s .  The L.A.Q. Is  comprised of te n  t r i a d s  o f s ta tem ents, 

each t r i a d  co n s is tin g  o f an a u th o r ita r ia n  item , an a n ti-a u th o r i ta r ia n  

item , and an e q u a li ta r ia n  item (Boehm, I 968). The su b jec t i s  asked to  

s e le c t  th e  statem ent most and le a s t  agreed with in  each t r i a d .  The auth­

o r i ta r ia n  items are  short statem ents expressing a r ig h t  wing o r pun itive  

philosophy, or those In d isc rim in a te ly  endorsing a u th o r ity . A n ti-a u th o ri­

ta r ia n  item s a re  those expressing  l e f t  wing views o r in d isc rim in a te ly  

r e je c t in g  a c ts  of a u th o r ity . E q u a lita r ian  item s are th o se  statem ents en­

dorsing  l ib e r a l ,  bu t nonextreme p o s itio n s , or a re  s ta ted  in  a form in d ic ­

a tin g  th e  questions could have two answers. A scoie fo r  th e  th re e  a t t i ­

tude ca teg o ries  is  ca lcu la ted  to  determ ine an in d iv id u a l 's  c la s s i f ic a ­

t io n .  While predominantly a measure o f  a t t i tu d e s  on le g a l and p o l i t i c a l  

is su e s , Jurow (1971) seems to  b e liev e  th e  L.A.Q. provides an in d ica tio n  

of an in d iv id u a l 's  conservatism . Alexander and Licker (1975) are  studying 

th e  L .A .Q .'s  worth as a measure o f r ig id i ty  and p u n itiv en ess . They found 

th a t  sim ulated Ju ro rs  scoring  h igher on th e  a u th o r ita r ia n  sca le  o f  th e  

L.A.Q. rendered more severe v e rd ic ts ,  while th o se  scoring  h igher on th e  

e q u a li ta r ia n  sca le  re tu rn ed  more le n ie n t v e rd ic ts .

Another technique has been used in  a c tu a l t r i a l s  to  a sc e r ta in  

a u th o r ita r ia n  or conservative  a t t i tu d e s  as p a rt o f th e  approach to  Jury 

s e le c tio n ; i t  is  th e  p rev iously  mentioned demographic method. A s ing le  

assessm ent technique d o e sn 't  e x i s t ,  b u t ra th e r  a  genera l approach to  Jury 

s e le c tio n  which has evolved over sev era l t r i a l s .  Various s o c ia l  s c ie n t is ts  

have p a r tic ip a te d  in  th e  t r i a l s  and se le c tio n  o f Ju ro rs , but th e  po rtio n s 

o f th e  approach which have focused on au th o rita rian ism  a re  p rim arily  c red ited
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to  Jay Schulman and Richard C h r is t ie .  Schulman, a s o c io lo g is t ,  has been 

most involved w ith th e  development o f the  survey, o r demographic te c h ­

n iques, w hile psychologist C h r is tie  has concentrated on th e  assessm ent 

o f a u th o r ita r ia n  or conservative a t t i tu d e s .  P rio r  to  h is  work in  th e  le g a l 

realm , C h r is tie  had studied  and w ritte n  on th e  a u th o r ita r ia n  p e rso n a lity  

(C h ris tie  & Cook, 1958; C h r is tie  & Jahoda, 1954).

A re p o rt o f th e  H arrisburg  Conspiracy T r i a l , which was th e  lead 

a r t i c l e  in  th e  May 1973  ̂ Psychology Today, provided an e x p l ic i t  account 

o f th e  s c ie n tis ts *  e f fo r ts  in  Jury se le c tio n  in  a case (Schulman, Shaver, 

Colman, Emrich, & C h r is tie , 1973)* Although they never fo rm ally  s ta te d  

th a t  they were considering th e  p o te n tia l  Ju ro rs  on th e  b a s is  o f a u th o r i­

ta ria n ism , many o f th e  a t t i tu d e s  th e  s o c ia l  s c ie n t i s t s  were considering  

are  c lo se ly  re la te d  to  those asso c ia ted  w ith  a u th o rita r ia n ism . The " id ea l 

Ju ro r"  fo r  th e  d efen d an ts ' s ide  was young, b lack , s trong ly  opposed to  th e  

Vietnam war, possessed "elements o f a coun tercu ltu re  s ty le  o f l i f e " ,  or 

had a son or male r e la t iv e  o f o r near th e  d ra f t  age. Conservatism, which 

i s  c lo se ly  linked  to  a u th o r ita r ia n  a t t i tu d e s ,  was determ ined to  be th e  p re­

dominant negative q u a lity  fo r  th e  defense . Two fa c to rs  were thought to  be 

the  b a s is  fo r  th ese  elem ents, o p p o sitio n  to  a u th o rity  and a  m a te rn a lis tic  

s o c ia l  s ty le .

A ra t in g  scheme was follow ed whereby th e  Ju ro rs  most favo rab le  to  

the defense were ra ted  one, and u ndesirab le  defense Ju ro rs , ra tin g s  o f 

fo u r and f iv e .  The l6  law yers, s o c ia l  s c ie n t i s t s ,  and defendants then 

a rriv ed  a t  a group d ec is io n  as to  the  d e s i r a b i l i ty  o f th e  in d iv id u a l as a 

Ju ro r. A problem c ite d  by th e  group in  Ju ro r s e le c tio n  "was th e  question  

of how f a r  we should re ly  on im pressions from th e  questio n in g  o f th e  panel.
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Often we compromised. The main use o f  surveys i s  to  so rt out 'ty p es  of 

people ' ;  not to  p ick  out in d iv id u a ls , which was th e  issu e  a t  hand. The 

g reat danger and tem ptation  was to  use the survey r e s u l ts  to  s e le c t ju ro rs  

m echanically. To paraphrase a defense lawyer, we had to  avoid follow ing 

'S a in t S ocia l S cience ' dogm atically" (p . kh).

Ten ju ro rs  voted fo r  a c q u it ta l  and two fo r  conv iction  on th e  con­

spiracy charges; th e  ju ry  was deadlocked. I ro n ic a lly  th e  exhaustive group 

d e lib e ra tio n s  during ju ry  se le c tio n  consumed hours d iscu ss in g  th ird -c h o ic e  

ju ro rs , but i t  was two of th e  second choice ju ro rs  who had hung th e  ju ry . 

Jo u rn a lis t  Paul Cowan, who interview ed seven o f th e  ju ro rs  a f te r  th e  t r i a l ,  

provided s u b s ta n tia l  inform ation to  the  so c ia l s c ie n t i s t s  and in s ig h t in ­

to  th e  ju ry  d e lib e ra tio n s  and charac ter of th e  ju ro rs .  Cowan was to ld  th a t  

one of th e  ju ro rs  who held out fo r conviction was a r e l ig io u s  f a n a tic ,  p re­

jud iced , h o s t i le  toward those  who disagreed  w ith  him, p u n itiv e ; by a l l  

accounts, extrem ely a u th o r ita r ia n . I l lu s t r a t iv e  of t h i s  ju r o r 's  remarks 

was th a t  th e  Jury needed "to fin d  th e  defendants g u i l ty  to  s a t is fy  God's 

w il l  and to  save th e  ch ild re n  and g randchild ren  of America. . . . th e  de­

fendants had to  be g u il ty  i f  th e  Government had brought them to  t r i a l .  .

. . th e  Government d o e sn 't  make m istakes" (p . 8o). The o ther ju ro r  was 

apparently  le s s  a u th o r ita r ia n  and repu ted ly  would not have held out alone 

fo r  conv ic tion .

D espite th e  questionab le success o f t h i s  v en tu re , Schulman e t  a l .  

f e l t  they  had obtained considerable inform ation and a good b a s is  fo r  t h e i r  

foray in to  fu tu re  t r i a l s .  The survey procedure and ra tin g  system were 

re fin ed  during th e  G ain esv ille  E ig h t, Wounded Knee, and A ttic a  t r i a l s ,  bu t 

remain much th e  same as previously  described .

-62-



The demographic survey method has received  more a tte n tio n  than 

th e  r a t in g  procedures fo r  a c tu a l  ju ry  s e le c tio n . The reasons fo r  th is  

may be surmised to  be th e  s c i e n t i s t 's  p reference fo r  working w ith  more 

re ad ily  q u a n tif ia b le  d a ta , p lus th e  re lu c tan ce  o f most a tto rn ey s  to  have 

so c ia l s c ie n t i s t s  e n te r  in to  th e  a c tu a l ju ry  s e le c tio n  p rocess, instead  

p re fe rr in g  to  have them in  an advisory cap ac ity . In ad d itio n  to  th e  ac­

q u is i t io n  o f d a ta  to  compose a model ju ro r  p r o f i le ,  surveys a re  conducted 

to  ob ta in  inform ation fo r  use in  challenging  th e  com position of a ju ry

panel and t r a n s f e r r in g  th e  place of t r i a l .

Schulman and C h r is t ie 's  technique has l im ita tio n s  which make i t  

u n su itab le  fo r  th e  m ajo rity  o f t r i a l  s i tu a t io n s .  Some o f th ese  are p rac­

t i c a l ,  w hile o th e rs  a re  more b a s ic . P ra c t ic a l ly  th e  survey technique ad­

m itted ly  "req u ires  a considerab le  investment o f tim e , energy and money", 

Schulman and C h r is t ie  re p o rt (N ational Jury  P ro je c t & N ational Lawyers 

G uild, 1975, p. 34 ). The tim e needed f o r  a survey v a r ie s  from a few weeks

to  a few months. Costs may be s ig n if ic a n tly  reduced should th e re  be a  su f­

f ic ie n t  number of v o lu n tee rs , but w il l  g e n e ra lly  be very h igh . Community 

networks have been u se fu l in  p o l i t i c a l  t r i a l s  where lo c a l  people have been 

in te re s te d  in  a id in g  th e  defense , but a re  u n lik e ly  to  be fe a s ib le  in  o th er 

cases due to  th e  work and commitment demanded. Other problems r e s t r i c t in g  

th e  various survey tech n iq u es ' use are  th e  le g a l l im ita tio n s  to  Ju ro r in ­

v e s tig a tio n , sampling and ad m in istra tio n  d i f f i c u l t i e s ,  s t a f f  concerns, 

e tc .  A d d itio n a lly , i t  i s  l ik e ly  th a t  in  sm all or homogeneous communities 

an in d ic a tiv e  c o r re la t io n  may not be ob ta ined .

More b asic  questions r e la te  to  th e  v a l id i ty  and r e l i a b i l i t y  of 

th e  survey method. T yp ica lly  th e  survey instrum ent i s  constructed  anew 

fo r  each t r i a l ,  w hile th e  s ta f f  or personnel a lso  vary considerab ly . The
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stan d a rd iza tio n  problem and lack  of co n tro l i s  obvious. Although the  

methods have form ulas and are q u a n tif ia b le ,  th e  methods' v a r ia b i l i ty  and 

inexactness a re  of concern. Jurvey o r ig in a to rs  have cautioned o th ers  to  

remember, th a t  not a l l  people w ith s im ila r  demographic c h a ra c te r is t ic s  have 

s im ila r  a t t i tu d e s  (K airys, 1972; N ational Jury  P ro jec t & N ational Lawyers 

G uild, 1975)* Schulman and C h r is t ie 's  warning th a t  th e  method s e le c ts  

groups, not in d iv id u a ls , should be remembered p a r t ic u la r ly  as i t  is not 

always po ssib le  to  o b ta in  d e ta ile d  demographic d a ta  on every p o te n tia l  

Ju ro r during th e  v o ir  d i r e .  Without a t r u ly  system atic development of a 

method to  id e n tify  which in d iv id u a ls  to  include o r exclude from th e  ju ry , 

ad d itio n a l techniques and resea rch  are  needed.

Schulman and C h r is t ie ,  as w ell as Boehm, have tended to  view con­

servatism , p a r t ic u la r ly  on p o l i t i c a l  and le g a l  is s u e s , as th e  predominant 

c h a ra c te r is t ic  of th e  a u th o r ita r ia n  ju ro r ,  but th e re  is  ano ther, c lo se ly  

re la te d  v a r ia b le  which seems to  be more im portant. K irscht and D illehay 

( 1967) a f t e r  th e i r  s tu d ie s  and in ten siv e  a n a ly s is  o f th e  e x is tin g  l i t e r a ­

tu re  on th e  su b jec t have s ta te d  th a t  th e  a u th o r i ta r ia n 's  most c h a ra c te r­

i s t i c  fe a tu re  i s  a closed-minded cogn itive  fu n c tio n in g . This ch a ra c te r­

i s t i c  closed-minded s ty le  of th in k in g  i s  th e  a n t i th e s is  o f th e  Im p artia l 

ju ro r  id e a l. Roger and Renee Gould (197^) determ ined th a t  an open-minded­

n ess/b ia s  r a t io  was th e  key v a ria b le  to  measure in  ju ry  se le c tio n  fo r  th e  

Pentagon Papers t r i a l .  However, th e  lim ited  v o ir  d ire  in  t h i s  t r i a l  severe­

ly  r e s t r ic te d  th e  attem pt to  ap p ro p ria te ly  a sse ss  th i s  f a c to r 's  re levance .

Thus th e  few s c ie n t i s t s  who have been both in te re s te d  in  ju ry  

se le c tio n  and cognizant o f th e  importance of th e  a u th o r ita r ia n  v a r ia b le  

have as y e t f a i le d  to  develop a ju ry  se le c tio n  theory  which has been
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sy stem a tica lly  and s c ie n t i f ic a l ly  in v es tig a ted , which remains v a lid  in  an 

a c tu a l courtroom, and which meets th e  p ra c t ic a l  and le g a l requirem ents 

fo r  a Jury se le c tio n  method.

A Theory of Jury  S e lec tio n

A ttorneys, Judges, and more re c e n tly  so c ia l s c ie n t i s t s ,  have 

sought to  id e n tify  those in d iv id u a ls  capable o f im p artia lly  l is te n in g  to  

evidence from both s id es  of a case before  a r r iv in g  a t  a d e c is io n . Scien­

t i f i c  experim entation  to  reso lv e  th e  q uestions in  th e  area  has been n e g li­

g ib le ; id e a l ly ,  however, a psycholog ist should be able to  develop an e f fe c ­

t iv e  Ju ro r s e le c tio n  method v ia  a long range experim ental desig n .

I t  was previously  hypothesized (Kirby, 1972) th a t  a more im p a rtia l 

Jury w i l l  r e s u l t  by th e  id e n tif ic a t io n  and d ese lec tio n  of a u th o r ita r ia n s  

during the  v o ir  d i r e ;  th i s  theory  remains e s s e n tia l ly  unchanged. Research 

conducted to  t e s t  th i s  theory  has found th a t  a u th o r ita r ia n s , as id e n tif ie d  

by a sp e c ia lly  developed sc a le , w i l l  not render a Ju st v e rd ic t on th e  b a s is  

o f th e  t r i a l  evidence, but w i l l  be influenced by ir re le v a n t v a r ia b le s  

(K irby, 1972; Kirby & Lamberth, 1973)« This research  has been conducted 

in  both sim ulated Jury s itu a tio n s  and a c tu a l  courtrooms. Although th e  

e a r l i e r  staged t r i a l s  were f a i th f u l  to  a c tu a l courtroom c o n d itio n s , inves­

t ig a t io n  in to  th e  a c tu a l courtroom s e tt in g  provided a more d e f in i t iv e  t e s t  

of th e  th eo ry .

The f i r s t  Jury s e le c tio n  study (K irby, 1972) was in i t i a te d  a f te r  

conversing w ith  se v e ra l a tto rn ey s  who d e s ire d  a more e f fe c tiv e  way to  se­

le c t  f a i r  ju r o r s . The a tto rn ey s  d id  not expect to  be assured of a  ju ry  

predisposed in  th e i r  fav o r, b u t professed a d e s ire  fo r  Ju ro rs  who would 

l i s t e n  to  bo th  sides of th e  case before reaching a v e rd ic t .  S tudies on
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au th o rita rian ism  ind icated  i t  should be a s ig n if ic a n t v a r ia b le  (Adorno 

e t  a l . ,  1950).

A problem was th e  assessment of authoritarianism  by an instrum ent 

which would a lso  be su ita b le  fo r  use during th e  v o ir  d i r e .  The ex is tin g  

sca les  and q u estio n n aires  were in ap p ro p ria te , so a new instrum ent was 

constructed  to  meet t r a d i t io n a l  le g a l and p ra c t ic a l  requirem ents o f th e  

v o ir d ir e  (K irby, 1972). To o b ta in  a short sca le  which would e f fe c tiv e ly  

measure a u th o r ita r ia n  responses, but be amenable to  th e  varying v o ir  d ire  

procedures, n ecess ita ted  sev e ra l experim ental s te p s . I n i t i a l l y  a modified 

v e rs io n  of th e  o r ig in a l  F t e s t  was adm inistered to  a group of se c u rity  

fo rce  tra in e e s  in  a nationwide tra in in g  program. The men and women had 

a heterogeneous economic, ed u ca tio n a l, geographical and s o c ia l background. 

T heir ages ranged from 20 to  ?7. The follow ing day an a tto rn ey  in s tru c tin g  

th e  c la s s  requested these  ad u lt tra in e e s  to  note th e i r  responses to  an o ra l  

v e rs io n  of a counter-balanced a u th o r ita r ia n  sca le  developed by M itchell and 

Byrne (1973). Following d a ta  a n a ly s is , those  statem ents w ith  low or nega­

t iv e  c o rre la tio n s  between th e  o ra l  and w ritte n  a u th o r ita r ia n  measures were 

elim inated  from co n sid e ra tio n . C o rre la tio n s between th e  remaining w ritte n  

and o r a l  questions were then  determined a f te r  th e  s c a le s ' ad m in istra tio n  

to  two co llege c la s se s . The r e s u l ta n t  c o rre la tio n  was .82 between the 

t o t a l s  of th e  o ra l  and w ritte n  measures of a u th o rita r ian ism . The o ra l  

sca le  was re fin ed  and narrowed to  an e ig h t question  base , a f te r  ana lysis  

o f requested  le g a l opin ion , which ind icated  th a t  th re e  questions would be 

freq u en tly  d isallow ed, were too  psychological in  n a tu re , o r  otherw ise un­

s u ita b le  fo r  use during th e  v o ir  d i r e .  P rovision  was a lso  made to  permit 

inqu iry  as to  in te n s ity  o f fe e lin g  regarding th e  su b je c t. See Appendix C
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fo r  ad m in is tra tio n  and evaluation  of the re su lta n t Jury se le c tio n  s c a le . 

L ater supplem ental questions were developed to  a s s i s t  the a tto rn ey  to  

include th e  a u th o r ita r ia n  assessment measure in  th e  v o ir d i r e ,  bu t th e  

base e ig h t questions remained e s s e n tia l ly  th e  same during th e  l a t t e r  ex­

perim ents.

A mock court t r i a l  experiment was conducted in  th e  f i r s t  t e s t  of 

th e  ju ry  s e le c tio n  theory . I t  was hypothesized and found th a t  a u th o r i ta r ­

ian  ju ro rs  would make decis ions ea rly  in  th e  case , f a i l in g  to  change th a t  

d ec is io n  even upon la te r  hearing th e  d e fe n se 's  more convincing evidence. 

N o n -au th o rita rian s, or e q u a llta r ia n s , were p red ic ted  to  be unaffec ted  by 

th e  o rder o f case p resen ta tio n . This p relim inary  t e s t  of th e  derived  ju ry  

s e le c tio n  sca le  and theory  was conducted in  th e  U niversity  o f Oklahoma's 

mock court f a c i l i t i e s  as c lose ly  as p o ssib le  to  a c tu a l t r i a l  procedures.

Two d ev ia tio n s  were introduced in  o rder to  t e s t  th e  hypotheses. 

N ecessarily  th e  case was not r e a l ,  but s im ila r  to  a c iv i l  case u t i l i z e d  in  

a previous experiment o f Gordon's (1968). J u r ie s  had u su a lly  found in  the  

d efen d an t's  favo r in  th e  case. A u th o rita rian  ju ro rs  in  th is  instance 

awarding damages would be determ ining th e i r  d ec is io n s  on a b a s is  o ther 

than th e  evidence. The ju ry  s e le c tio n  sca le  questions were in te rsp e rsed  

during th e  v o ir  d i r e ,  while th e  experim enter unobtrusively  scored each 

ju r o r 's  responses. Three ju r ie s  were formed; one in  the  ju ry b o x , one ju ry  

behind th e  p l a i n t i f f ,  and th e  o th e r behind th e  defense. The p o te n tia l  iden­

t i f i c a t i o n  on the  b a s is  o f proxim ity d id  not occur; indeed th e  audience 

ju r ie s  d id  not become em otionally involved in  th e  t r i a l .  Those ju ro rs  in  

th e  jurybox d e lib e ra te d  fo r  over 4$ m inutes, w hile those in  th e  audience 

ju r ie s  spent le s s  th an  f iv e  minutes each in  d iscu ss io n . L ater in terv iew s
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w ith th e  su b jec ts  a lso  found th a t  those in d iv id u a ls  in  th e  Jurybox remem­

bered considerably  more about th e  case than  those  in  th e  audience ju r ie s ;  

th i s  although th e  th re e  J u r ie s  were tre a te d  a l ik e .  This has im portant im­

p lic a tio n s  fo r  fu tu re  sim ulated ju ry  research  and supports o th e rs  who have 

expressed concern about u n r e a l i s t ic  labo rato ry  experim ents (H e lfg o tt, 1975; 

Jurow, 1971).

While those in  th e  audience Ju rie s  decided not to  award damages 

to  th e  p l a i n t i f f ,  a l l  th e  Ju ro rs  except one who had been id e n tif ie d  as 

a u th o r ita r ia n  in  th e  Jurybox awarded damages to  th e  p l a i n t i f f .  The damage 

awards fo r  th e  a u th o r ita r ia n  ju ro rs  ranged from $500 to  $6500; however, 

none o f those  id e n tif ie d  as e q u a lita r ia n  Ju ro rs  f e l t  damages should be 

awarded. This d iffe re n c e  i s  even more no tab le  as th e  "a u th o rita r ia n "

Juro r not awarding damages had a s im ila r  score to  an e q u a li ta r ia n  Ju ro r; 

as the i n i t i a l  c a te g o riz a tio n  of au th o rita rian ism  was made on th e  b a s is  of 

median sco res . When th e  "holdout" ju ro rs  were asked th e i r  reasons fo r  f in d ­

ing in  th e  p l a i n t i f f 's  fa v o r, th e  answers pointed up th e  a u th o r i ta r ia n 's  

c h a ra c te r is t ic  closed-m indedness. " l  had my mind p re t ty  w e ll made up a t 

the  f i r s t  and th e  defense never d id  anything to  change my m ind," was one 

a u th o r ita r ia n  J u ro r 's  i l l u s t r a t i v e  comment. Other a u th o r ita r ia n  Ju ro rs  

were a lso  unable to  provide su bstan tive  reasons fo r  fav o rin g  th e  p l a in t i f f  

d esp ite  th e  d e fe n se 's  o therw ise conclusive evidence. A nalysis o f o th e r 

possib le  r e la t io n s h ip s ,  such as age, id e n tif ie d  no o th e r s ig n if ic a n t f a c ­

to r s .  The foreman in  th e  Jurybox Jury was a u th o r i ta r ia n ,  bu t those in  th e  

audience ju r ie s  were not so id e n tif ie d .

The r e s u l t s  o f  t h i s  staged court case c le a r ly  in d ica ted  th a t  

fu r th e r  v a lid a tio n  e f f o r t s  would be w orthw hile. I t  was decided th a t
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fu r th e r  t e s t s  o f th e  Jury se le c tio n  theory  and th e  robustness of th e  ju ry  

s e le c tio n  sca le  were needed. F o rtu ito u s ly  an id e a l s itu a t io n  fo r  such 

an experiment was f e a s ib le .  Cases were ro u tin e ly  presented by sen io r law 

s tuden ts  in  a p ra c tic e  court c la s s ; t h i s  was th e i r  penultim ate re q u ire ­

ment befo re  g raduation  and every e f fo r t  was made to  ensure each c a s e 's  

rea lism  and ex ce llen ce . For example, each s i tu a t io n  leading to  th e  t r i a l  

had to  have a c tu a lly  occurred , whether unplanned or enacted.

This experiment (Kirby & Lamberth, 1973) consis ted  of four p rac­

t i c e  court t r i a l s ,  a l l  c i v i l  s u its  req u estin g  damage awards fo r  d if f e r e n t  

reasons. The a tto rn e y s  were not informed o f  th e  purpose of th e  experim ent, 

nor given s p e c if ic  in s tru c tio n s  as to  u t i l i z a t i o n  o f th e  ju ry  se le c tio n  

sc a le . The law school p rofessor merely requested  they  include th e  ques­

t io n s  during th e i r  v o ir  d ire  o f th e  ju ro r s .  Half o f the  questions were 

asked by th e  v ario u s  defense a tto rn ey s  and h a lf  by those  fo r  th e  p l a i n t i f f .  

During th e  cases th e  experim enter again  u n o b trusive ly  noted th e  ju r o r s ' 

responses to  th e  ju ry  s e le c tio n  sca le  s ta tem en ts . The a tto rn ey s  could d i s ­

miss ju ro rs  by cause and peremptory ch a llen g es; l a t e r  in terv iew s w ith  th e  

lawyers revealed  only one a tto rn ey  dism issed a ju ro r  fo r  conserv a tiv e , o r 

a u th o r ita r ia n , responses to  th e  ju ry  s e le c tio n  sc a le .

The judges, a tto rn e y s , sca le  ad m in is tra tio n , cases and likew ise  

th e  preponderance o f evidence, a l l  v a r ie d . A fter th e  ju ry  d e lib e ra tio n s  

and v e rd ic ts ,  th e  judges requested th e  ju ro rs  complete a q u estio n n a ire  

about th e i r  t r i a l  experiences. The q u es tio n n a ire  requested  th e  fo llow ing  

inform ation: th e  j u r o r 's  d ec is io n  befo re  and a f t e r  d e lib e ra tio n s , reasons 

fo r  th e  d e c is io n , th e  j u r o r 's  percep tion  o f s im ila r i ty  to  th e  defendant, 

th e  j u r o r 's  age, sex and g rad e-p o in t, th e  j u r o r 's  b e l ie f  as to  th e  t r i a l ' s

-69-



f a irn e s s  and any comments on th e  t r i a l .  The p a r t ic ip a n ts ' sex, age and 

g rade-po in t were apparen tly  u n re la ted  to  le v e l  o f au th o rita rian ism  and 

case d ec is io n . The t r i a l s  were f e l t  to  be f a i r .
p

A s ig n if ic a n t  re la tio n s h ip  = 19-00,  £  < .001) was found fo r

a u th o rita r ia n ism  and s im ila r i ty ;  a u th o r ita r ia n s ,  as denoted by th e  ju ry  

s e le c tio n  s c a le , always voted g u i l ty ,  except when they perceived s im ila r ­

i ty  to  the  defendant wherein they always voted innocent. N on-au thoritar­

ian s , or e q u a li ta r ia n s ,  were p red ic tab ly  u n affec ted  by th e  o rder of th e  

evidence p re se n ta tio n . I t  d id  seem p o ssib le  to  id e n tify  a u th o r ita r ia n  

ju ro rs  during  th e  v o ir  d ir e ;  moreover, a u th o r ita r ia n s  unconsciously based 

th e i r  J u d ic ia l  d ec is io n s  on f a c to rs  ir re le v a n t  to  th e  case a t  t r i a l .

The ju ry  se le c tio n  theory  and sca le  had w ithstood considerable 

v a r ia tio n ; indeed th e  experim en ter's  hope had been to  merely narrow down 

i t s  p o ssib le  u t i l i t y  fo r  fu r th e r  re sea rch . A dditional in v e s tig a tio n  in to  

th e  v a l id i ty  o f th e  ju ry  se le c tio n  theory  was obviously in d ica ted . The 

s c a le 's  worth had not been assessed in  c rim in a l cases, nor ju v e n ile  court 

cases, only in  varying types o f c i v i l  cases. T h eo re tica lly  the  a u th o r i­

ta r ia n  in d iv id u a l, who i s  p a r t ic u la r ly  p u n itiv e  towards tra n sg re sso rs  o f 

s o c ie ty 's  laws and holds high moral standards fo r  youth , should be even 

more d is tin g u ish a b le  in  ju v en ile  t r i a l s .

An esteemed F ederal judge consented to  a t e s t  o f  th e  ju ry  se le c tio n  

th eo ry  and accompanying sca le  in  two ju v e n ile  court cases. The p ro secu t­

ing and defense a tto rn e y s  involved in  th e  casés were informed th a t  some 

research  would be conducted during th e  course o f th e  t r i a l s  in  an e f fo r t  

to  secure more im p a rtia l ju ry  t r i a l s ,  bu t th a t  th i s  research  would not 

damage o r in flu en ce  e i th e r  s id e 's  case . A fte r  th e  a tto rn e y s ' normal v o ir
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d ir e ,  th e  judge in d iv id u a lly  questioned each ju ro r ,  s lig h tly  modifying th e  

Jury se le c tio n  sca le  statem ents to  accommodate h is  s ty le  of inqu iry .

The f i r s t  court case was the  t r i a l  o f  a youth accused of b ea tin g  

h is  stepmother to  dea th ; th e  second t r i a l  was o f a 13 year-o ld  boy charged 

w ith rap ing  a 76 year-o ld  woman. Appendix B describ es  th e  cases in  more 

d e ta i l .  A fter th e  cases were concluded except fo r  sentencing ( tre a tm e n t) , 

th e  judge excused th e  ju ro rs  from th e i r  o f f i c i a l  d u tie s , but asked them 

to  remain fo r  a few b r ie f  questions. The ju ro rs  were each asked a f t e r  the  

cases whether they had f e l t  s im ila r to  th e  defendant and th e i r  opinions 

regarding  th e  t r i a l .  The judge and counsel in  each of the  cases were l a t e r  

requested to  comment on th e  ju ry  se le c tio n  s c a le 's  u t i l i t y ,  th e  t r i a l ' s  r e ­

p re sen ta tiv en ess , th e  t r i a l ' s  tu rn ing  p o in ts , th e  v e r d ic t 's  ap p ro p ria te ­

ness, as w ell as th e  im p a rtia lity  of th e  ju ro r s .  In each in stan ce  th e  

t r i a l  was viewed as re p re se n ta tiv e . The Judge and t r i a l  a tto rn ey s  were 

e n th u s ia s tic  as to  th e  p o te n tia l o f th e  s e le c tio n  sca le ; so much so th a t  

th e  experim enter l a t e r  had d i f f ic u l ty  d issuad ing  o ther a tto rn ey s  th a t  add i­

t io n a l  an a ly s is  and research  were d e s ira b le  p r io r  to  th e i r  u t i l i z a t i o n  of 

th e  se le c tio n  sc a le .

The a c tu a l court cases supported th e  ju ry  se le c tio n  theory  th a t  

a u th o r ita r ia n  ju ro r s ,  as id e n tif ie d  by th e  derived  ju ry  se le c tio n  s c a le , 

w i l l  f in d  in  favor o f th e  S ta te . A u th o rita rian s  w il l  f in d  in  favor o f th e  

defendant only i f  they  f e e l  s im ila r i ty  to  th e  defendant.

The resea rch  evidence from c o n tro lle d , simulated ju ry  experiments 

and a c tu a l court a p p lic a tio n s  supports th e  ju ry  se le c tio n  theory . A theo ry  

fo r ju ry  se le c tio n  n e c e ss ita te s  co n sid e ra tio n  be accorded to  th e  fo llow ing  

th e o re t ic a l  elem ents: a p p lic a tio n , im p lica tio n s , th e o re t ic a l  param eters, 

and p red ic tio n s .
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A pplication

The paramount c r i te r io n  of a Jury se le c tio n  theory  i s  i t s  u t i l ­

i ty  or a p p lic a b il i ty .  Unless th e  theory  can be tra n s la te d  to  su ccessfu lly  

operate  in  an applied  s e tt in g , i t  has l i t t l e  p r a c t ic a l  v a lu e . Thus th e  

ju ry  se le c tio n  sca le  u t i l iz e d  in  conjunction  with th e  theory  acqu ires su f­

f ic ie n t  s ta tu re  th a t  i t  i s  ap p rop ria te  to  r e f e r  to  them to g e th e r . The 

f a i lu r e  to  develop an app rop ria te  assessm ent instrum ent, sy stem atica lly  

v a lid a ted  in  both th e  labo ra to ry  and applied  s e t t in g s ,  has been a major 

problem fo r  o th e rs  concerned w ith ju ry  s e le c tio n . The d i f f i c u l t i e s  o th e r 

re sea rch ers  have encountered in  developing ju ro r  assessment methods have 

been prev iously  noted, as w ell as th e  subsequent shortcomings in  se le c tio n  

instrum ents. The ju ry  s e le c tio n  sca le  used in  conjunction w ith th e  theory 

must meet th e  requirem ents f o r  a p p lic a tio n  in  the  court room.

Any ju ry  se le c tio n  method must be pragm atic. I t  has to  be robust 

to  v a r ia b i l i ty ,  capable o f  use in  d if f e r e n t  court rooms, w ith various v o ir  

d ire  procedures, judges, a tto rn ey s  and defendants. Id e a lly  th e  type of 

case should a lso  not a f fe c t  th e  s c a le 's  ad m in is tra tio n , sco rin g , r e l i a b i l ­

i ty ,  or v a l id i ty .  Thus f a r  th e  developed Jury se le c tio n  sca le  has met a l l  

th e  t e s t s ,  although continuing resea rch  i s  always in d ica ted . Future r e ­

search should be conducted to  t e s t  th e  Jury  se le c tio n  sca le  and theory  in  

fu r th e r  a c tu a l court cases under vary ing  cond itions.

In  ad d itio n  to  th e  more im portant c h a ra c te r is t ic  of ro b u stn ess, 

th e  ju ry  s e le c tio n  scale  must a lso  possess o ther q u a l i t ie s .  As w i l l  be 

d e ta i le d , i t  must be ino ffensive  to  p o te n tia l  ju ro rs ,  sh o rt, r e la t iv e ly  

Inexpensive, and easy to  adm in ister and sco re . The need fo r  a high degree 

o f r e l i a b i l i t y  and v a lid ity  is  c r i t i c a l  when dea lin g  in  th e  le g a l  realm
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where an in d iv id u a l 's  fu tu re  could be d r a s t ic a l ly  a lte re d  by a J u ry 's  v e r ­

d ic t .

One of th e  ju ry  s e le c tio n  s c a le 's  a t t r ib u te s  i s  th a t  i t  can be 

included in  a lawyer's o r ju d g e 's  v o ir  d i re  to  o b ta in  an in d ire c t measure o f 

au th o rita rian ism . The need fo r  in d ire c t question ing  is  im portant to  o b ta in  

a more accu ra te  re p o rt  o f th e  p o te n tia l  j u r o r 's  a t t i tu d e s .  S ocio log ist 

Blauner noted th e  need to  a s c e r ta in  an in d ire c t  assessm ent o f a J u ro r 's  

p re ju d ice ; as M ichael Saks (19T6) su cc in c tly  put i t ,  " ju ro rs  sometimes 

l ie "  (p . k$) .  Dr. W illiam P ie rce , who t e s t i f i e d  in  United S ta te s  v . McNeil 

( 1973) on th e  need to  allow th e  d e fen d an t's  counsel to  p a r t ic ip a te  in  v o ir  

d i r e ,  responded to  th e  ju d g e 's  request to  ex p la in  s o c ia l  d e s ir a b i l i ty ;

" I t  simply means th a t  people tend to  answer in  a s o c ia lly  accep tab le  manner 

whether o r not th ey  a re  aware th a t  th e y 'r e  doing t h i s  or not . . . espec­

i a l l y  in  public where th e i r  answers a re  heard by people th a t  they  d o n 't  

know" (G inger, 1975, p. 300).

A ju ry  s e le c tio n  procedure should be l ik e  th e  ju ry  s e le c tio n  s c a le , 

in d ire c tly  phrased, bu t re le v a n t, w ith  s u f f ic ie n t  "face v a l id i ty " ,  o r mean­

ing , fo r  in d iv id u a ls  to  a tten d  to  th e  q u es tio n s . The sca le  must a lso  be 

couched in  term s which a re  understandable to  most in d iv id u a ls . In d ire c t 

questions should a lso  be inoffensive but t h i s  i s  r e a d ily  s a t i s f ie d  as v o ir  

d ire  question ing  i s  r a re ly  viewed by Ju ro rs  as o ffe n s iv e , u n lik e  th e  in ­

v e s tig a tio n  and handw riting techniques d isparaged  in  Ju ry  Woman (Timothy,

1975).

Another im portant c h a ra c te r is t ic  f o r  a ju ry  s e le c tio n  method i s  

th a t  i t  be s u f f ic ie n t ly  sh o rt to  include in  th e  m ajo rity  o f ju ry  t r i a l s .

The cu rren t s i tu a t io n  of congested cou rt d o ck e ts , and th e  subsequent e f fo r ts
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to  shorten the v o ir  d i re  p rocess, p lace  a d d itio n a l emphasis on th e  d e s i r ­

a b i l i ty  of a b r ie f  s e le c tio n  sc a le . The e ig h t question  base o f th e  ju ry  

s e le c tio n  sca le  d o e s  meet th e  standard fo r  b re v ity .  I t  a lso  appears 

amenable fo r  use should th e  judge in s i s t  upon question ing  th e  ju ro rs  as 

a group. While th e  ju ry  se le c tio n  sca le  would have been expected to  su f­

f e r  some lo ss  in  id e n t i f ic a t io n  a b i l i ty  should th e re  be a group v o ir  d ire  

conducted, in  th e  e a r l^  ju ry  sim ulation  s tu d ie s  t h i s  d id  not occur (K irby, 

1972). In d iv id u a l question ing  of ju ro rs  rem ains p re fe rab le  to  provide 

p o te n tia l  ju ro rs  privacy  in  responding to  th e  ju ry  s e le c tio n  sca le  and any 

o ther qu estio n s about th e i r  l i f e  and f e e l in g s .  Most co u rts  have allowed 

in d iv id u a ls  t h i s  r ig h t  to  privacy when counsel req u ests  i t  (G inger, 1975)* 

The r e la t iv e  b re v ity  o f th e  s c a le , even i f  ju ro rs  are  in d iv id u a lly  ques­

tio n ed , i s  p a r t ic u la r ly  apparent when one considers  th e  tim e involved in  

some t r i a l s .  I t  i s  not excep tional fo r  th e  s e le c tio n  o f th e  ju ry  and a l ­

te rn a te s  to  tak e  more tim e than  th e  a c tu a l t r i a l ;  fo r  example, th e  ju ry  

s e le c tio n  in  a t r i a l  r e la t in g  to  th e  A ttic a  p riso n  r i o t  took seven and a 

h a lf  weeks to  th e  a c tu a l  t r i a l ' s  f iv e  weeks.

A ju ry  assessm ent method should be r e la t iv e ly  inexpensive, so th a t  

i t  would be p r a c t ic a l  and f e a s ib le  to  employ in  "normal" t r i a l s  as w ell 

as s en sa tio n a l t r i a l s  o r those  of th e  very  w ealthy. The expense and ac­

companying tim e demands o f th e  demographic method severely  r e s t r i c t  i t s  

use . The ju ry  s e le c tio n  s c a le 's  u t i l i t y  i s  enhanced by i t s  ease o f admin­

is t r a t io n  and sco rin g . I t  i s  s u ita b le  fo r  use by s o c ia l  s c ie n t i s t s ,  ex­

perienced o r new law yers, o r by th e  t r i a l  judge, w ithout th e  ex tensive  

advance p rep ara tio n  n e ce ss ita ted  by o th er tech n iq u es . I t s  f l e x ib i l i t y  

would perm it a p p lic a tio n  in  conjunction  w ith  o th e r  ju ry  se le c tio n  methods, 

p a r t ic u la r ly  those  seeking to  id e n tify  a u th o r ita r ia n s .
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The r e l i a b i l i t y  and v a l id i ty  o f th e  ju ry  s e le c tio n  sca le  and 

theory  a re , o f co u rse , c ru c ia l fo r  th e  sca le  to  have any value . Con­

tin u ed  re se a rc h , p a r t ic u la r ly  in  fu r th e r  a c tu a l court cases, i s  planned 

to  a ffirm  th e  s c a le 's  r e l i a b i l i t y  and v a l id i ty .

Im p lica tio n s

The p r in c ip a l im p lica tion  o f th e  ju ry  s e le c tio n  sca le  and theory  

i s  th a t  by ap p ro p ria te  a p p lic a tio n  of th e  p r in c ip le s  i t  w i l l  be po ssib le  

to  o b ta in  f a i r e r ,  more im p a rtia l t r i a l s .  This i s  inherent in  th e  Jury 

s e le c tio n  th eo ry  i t s e l f .  Other im p lica tio n s  o f t h i s ,  or any th eo ry , should 

a lso  be considered .

The v a r ia b i l i ty  in  th e  ju ry  s e le c tio n  ex p e rtise  of a tto rn ey s  

could be reduced by u t i l i z a t i o n  of th e  sca le  and th eo ry . A ttorneys would 

be on a more even b a s is  i f  a more s c ie n t i f i c  ra th e r  than  in tu i t iv e  method 

o f ju ro r  s e le c tio n  was used. As in tu i t io n  freq u en tly  i s  th e  r e s u l t  o f  ex­

pe rien ce , th e  more e s ta b lish e d , prominent a tto rn e y s  are  o fte n  more p ro f ic ­

ie n t  in  th e  ju ry  s e le c tio n  a r t .  Equalizing  a tto rn e y s ' e f fe c tiv en ess  in  

the  ju ry  se le c tio n  phase would make ju s t i c e  more evenly a v a ila b le  to  th e  

poor and th e  w ealthy.

I t  i s  a lso  possib le  th a t  J u s t ic e  would be more o fte n  obtained by 

a decrease in  th e  number of "hung" ju r i e s .  Excluding a u th o r ita r ia n s  would 

be expected to  reduce the number o f "hung" ju r i e s ,  as i t  has been found 

th a t  a u th o r ita r ia n s  tend to  be p a r t ic u la r ly  r e s i s ta n t  to  change. T his 

r ig id i ty  i s  apparently  increased  when an a u th o r ita r ia n  ju ro r  sees h im self 

as  s o c ie ty 's  so le  source to  ensure th a t  ju s t ic e  i s  done and righ teousness 

p re v a ils .  This may be another im portant avenue fo r  in v e s tig a tio n .

The theory  i s  a lso  able to  in te g ra te  o th e r s ' f in d in g s  and helps
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to  exp lain  why th e  importance of au th o rita rian ism  was overlooked in  some 

in stan ces. E a r l ie r  po rtio n s of th e  paper have emphasized th a t  lawyers 

and so c ia l s c ie n t i s t s  have sought open-minded ju ro r s ,  the  th e o ry 's  non­

a u th o r ita r ia n s  or e q u a li ta r ia n s , indeed th e  only problem apparently  was 

the  means of assessm ent. The theory a lso  exp la ins why prejudiced in d iv id ­

u a ls  could in  a le g a l context become fair-m inded  and d isregard  th e i r  

b ia se s . B iased, p rejudiced  ind iv iduals a re  not n ecessa rily  always au thor­

i ta r ia n ;  and w hile one may serve as an im p a rtia l ju ro r  d esp ite  b ia se s , 

au th o rita rian ism  is  not as easy to  d isc a rd .

Those a tto rn ey s  who became adept a t  assessin g  au th o rita rian ism  

w ithout a form al questionnaire  o r sca le  were occasio n ally  su rp rised  a t  a 

j u r o r 's  vo te . On th ese  occasions i t  i s  probable th a t  an in d iv id u a l 's  

closed-mindedness was c o rre c tly  determ ined, bu t not th e  j u r o r 's  percep tion  

of s im ila r i ty  to  th e  defendant. Research conducted on th e  ju ry  s e le c tio n  

theory (Kirby & Lamberth, 1973) found th a t  a u th o r ita r ia n  ju ro rs , un like  

e q u a lita r ia n s , were so strong ly  Influenced by the  j u r o r 's  own percep tion  

o f s im ila r i ty  to  th e  defendant th a t  an a u th o r ita r ia n  ju ro r  who perceived 

th e  defendant as s im ila r  would f in d  in  th e  d e fen d an t's  favor reg ard less  of 

th e  evidence.

A uthoritarian ism  as the ch ie f v a r ia b le  may not have been re a d ily  

recognized by th e  few so c ia l s c ie n t is ts  in te re s te d  in  ju ry  se le c tio n  due 

to  th e  moderating s im ila r i ty  fa c to r ;  however, o th e r causes, as previously  

d e ta i le d , are  more l ik e ly  to  have been th e  reason . The d i f f ic u l ty  in  con­

ducting  research  w ith in  th e  ac tu a l le g a l  s e tt in g  forced most s c ie n t i s t s  to  

work in  sim ulated ju ry  s itu a tio n s  w ith s tuden ts fo r  su b jec ts . A u th o rita r­

ian in d iv id u a ls  would not be as s trong ly  a ffe c ted  by th e  usual sim ulation
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study where t r a n s c r ip ts  o f t r i a l s  are read ; a d d itio n a lly  the  young stud­

en ts  used in  the  m ajo rity  of experiments would not be as l ik e ly  to  have 

f u l ly  developed a u th o r ita r ia n  t r a i t s .

Evidence, not ju r o r s ' a t t i tu d e s ,  is  thought by Michael Saks (1976) 

to  be th e  most im portant v a r ia b le . Case evidence probably does have s ig ­

n if ic a n t Impact on e q u a li ta r ia n  ju r o r s ' d e c is io n s , but not on th e  dec is ions 

o f a u th o r ita r ia n  ju ro r s .  I t  i s  noteworthy th a t  most o f th e  s tu d ies  c ited  

by Saks u t i l iz e d  sim ulated ju r ie s  w ith studen ts fo r  su b je c ts . More im port­

an tly  Saks' log ic  i s  freq u en tly  flawed; fo r  example, he c i te s  th e  r e s u l ts  

of Kalven and Z e is e l 's  The American Ju ry  survey, th a t  in d ica te  in  J8 per­

cent of th e  cases th e  judge and ju ry  agreed on th e  v e rd ic t ,  to  i l l u s t r a t e  

h is  point th a t  evidence i s  th e  p rev a ilin g  fa c to r  in  t r i a l s .  What Saks 

overlooks i s  th a t  in  nearly  25 percent, o r one-quarter of the  cases, the 

judge and ju ry  d isag reed . The discrepancy i s  s u b s ta n tia l .  I t  should a lso  

be evident th a t  ju d g e /ju ry  agreement does not preclude th e  ex istence of 

a t t i tu d in a l  fa c to rs  or th e  p o s s ib i l i ty  o f an a u th o r ita r ia n  ju ry  o r judge.

As 64 percent of th e  time th e  judge and ju ry  agreed on th e  d efen d an t's  

g u i l t , t h i s  c e r ta in ly  does not argue ag a in s t th e  ex isten ce  of a u th o r ita r ­

ianism . Saks' o th er "examples" p ro ffered  as support fo r  h is  th e s is  su f­

f e r  from s im ila r ly  se rio u s  lo g is t ic a l  flaw s.

C onsideration o f th e  im plications of a theo ry  i s  not complete 

w ithout contem plating th e  e th ic a l  and m oral im p lica tio n s . Assuredly the  

purpose of th e  ju ry  se le c tio n  scale and theory i s  to  make ju ry  t r i a l s  more 

ju s t  and eq u itab le  by id en tify in g  and d ese lec tin g  those ind iv id u als  who 

are unable to  give an im p artia l hearing  to  both  sides and decide the case 

on i t s  m e rits , r a th e r  than  ir re le v a n t f a c to rs .  I t  must be considered,
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however, whether exclusion  o f any group of in d iv id u a ls  from ju r ie s  may be 

J u s t i f ie d .  Obviously in d iv id u a ls  are  excluded from ju r ie s  a t  th e  cu rren t 

tim e; only now a more v a lid  and r e l ia b le  de term ination  of b iased  Ju ro rs  i s  

p o ssib le . System atic exclusion  of a u th o r ita r ia n s  from ju ry  serv ice i s  be­

lieved  to  be j u s t i f i a b l e  as only those in d iv id u a ls  who c a n 't  l i s t e n  e q u it­

ably to  both s id es  o f th e  case w il l  be d ism issed . Indeed, a sim ulated ju ry  

experiment (Berg & Vidmar, 197^) found h ighly  a u th o r ita r ia n  persons re c a lle d  

evidence about a d e fen d an t's  ch arac te r w hile e q u a li ta r ia n s  remembered more 

s i tu a t io n a l  evidence. Furtherm ore, as J u s t ic e  F ie ld  noted in  Hayes v . 

M issouri, "the r ig h t  to  challenge i s  th e  r ig h t  to  r e j e c t ,  not to  s e le c t  a 

ju ro r"  ( 1886, p. 71 ). A pplication  of th e  ju ry  se le c tio n  theory  conforms to  

th i s  le g a l standard .

T h eo re tica l Param eters

The s p e c if ic a tio n  of a th e o ry 's  param eters i s  an in te g ra l  p a rt o f 

i t s  o p e ra tio n a l d e f in i t io n .  The Jury se le c tio n  theory  i s  e s s e n tia l ly  s e lf -  

d e lim itin g  by i t s  very  natu re  and statem ent. Other param eters p e r ta in  a lso .

Although au th o rita rian ism  and th e  ju ry  se le c tio n  theory are  not r e ­

s tr ic te d  to  t h i s  country , th e  accompanying ju ry  se le c tio n  sca le  and proce­

dure are  lim ited  to  th e  American system of ju risp ru d en ce . I f  a f te r  thorough 

study o f ano ther le g a l  system, th e  v o ir d ir e  and o th e r le g a l  processes are  

s u f f ic ie n t ly  s im ila r  to  th e  American J u d ic ia l  sy stem 's , th e  Jury se le c tio n  

sca le  and theory  could be applied  on a t e s t  b a s is .  T ra n sp o rta b ility  o r 

g e n e ra l iz a b il i ty  to  o th e r Ju risp ru d e n tia l systems should be considered only 

a f te r  in ten siv e  study and comparison of th e  le g a l  p rocesses.

The ju ry  se le c tio n  theory s ta te s ,  in  p a r t ,  th a t  a more im p a rtia l 

ju ry  w i l l  r e s u l t  from th e  d ism issa l of a u th o r ita r ia n s .  In  order to  a c tu a l­

ly  achieve a more im p a rtia l Jury i t  w i l l  thus be necessary  fo r  e i th e r
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peremptory challenges or challenges f o r  cause to  be perm itted . The d i s ­

m issa l by peremptory challenge would u su a lly  accomplish the  d es ired  purpose 

o f ob ta in ing  a f a i r e r  ju ry , but challenges fo r  cause on th e  b a s is  of demon­

s tra te d  a u th o rita r ian ism  would be p re fe ra b le . Judges' inform al opinions 

have found th e  Jury s e le c tio n  theory  and sca le  to  meet the  standards fo r  

cau sa l cha llen g es . This i s  a hopeful sign fo r  th e  th e o ry 's  even tual a p p li­

c a tio n . While not p a r t  of th e  th e o r e t ic a l  sta tem en t, i t  assumes th a t  ch a l­

lenges w i l l  be allow ed.

I t  i s  an im portant cond ition  fo r  u t i l i z a t i o n  of th e  th e o ry 's  ac­

companying ju ry  se le c tio n  sca le  th a t  a l l  o f  th e  questions a re  asked. This 

i s  necessary  to  a sse ss  th e  le v e l of au th o rita r ia n ism . F o rtu ito u sly , as has 

been noted , t h i s  w i l l  u su a lly  be p o ssib le  due to  th e  s c a le 's  b re v ity . The 

scale  may a lso  be em pirica lly  expanded fo r  c e r ta in  cases.

The major th e o re t ic a l  param eter i s  th e  inheren t assumption th a t  one 

is  seeking ju s t ic e  ra th e r  than  to  advance a p a r t ic u la r  s id e . Inheren t in  

th e  ju ry  s e le c tio n  theory  i s  th a t  a u th o r ita r ia n  ju r o r s ' vo ting  behavior is  

p re d ic ta b le . I f  one knows two f a c to r s ,  th e  le v e l o f an in d iv id u a l 's  au th ­

o rita r ia n ism  and th e  in d iv id u a l 's  p e rcep tion  of s im ila r i ty  to  th e  defendant, 

past research  evidence in d ic a te s  i t  i s  th e o r e t ic a l ly  possib le  to  p e rfe c tly  

p re d ic t th e  v o tin g  behavior of a u th o r ita r ia n s .  L i t t l e  a t te n tio n  has been 

paid  to  th e  s im ila r i ty  v a riab le  in  t h i s  paper, fo r  two reasons. F i r s t ,  

e th ic a l  q u estio n s should d e te r  a  s c ie n t i s t  from a tten d in g  to  resea rch  which 

could adversely  a f fe c t  in d iv id u a l r ig h ts .  This does not mean th a t  research  

on th e  s im ila r i ty  fa c to r  i s  u n e th ic a l; r a th e r  why i t  has not been included 

in  t h i s  th e o r e t ic a l  framework. On th e  pragm atic s id e , th e  ju ry  ^ s te m  p re­

cludes any ju ro r  previously  knowing or in te ra c t in g  w ith th e  defendant. P re­

d ic te d  assessm ent o f a p o te n tia l  j u r o r ' s percep tion  of s im ila r i ty  to  th e
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defendant i s  hence l e f t  to  th e  t r i a l  a t to rn e y 's  judgement, as th e re  a re  

cu rren tly  no unobtrusive a p r io r i  methods of a sse ss in g  s im ila r i ty  which 

might be r e l ia b ly  and v a lid ly  used in  a ju ry  t r i a l .

The p r in c ip a l  concern i s  a r e l ia b le  and v a lid  id e n t i f ic a t io n  and 

consequent exclusion  from th e  ju ry  of those in d iv id u a ls  who a re  unable to  

equally  hear and judge both s id e s  o f th e  t r i a l  evidence. F u rth e r research  

e f fo r ts  w i l l  be d ire c te d  towards t h i s  o b je c tiv e .

P red ic tio n s

T estab le  p re d ic tio n s  should, be e x p l ic i t ly  and im p lic i tly  contained 

w ith in  a th eo ry . A th eo ry  must th u s  be capable o f gu id ing  fu tu re  research ; 

i t  should not be a narrow hypothesis capable o f being d isproven by one ex­

perim ent, nor incapable o f  t e s t  and re je c t io n . E x p lic i t ly  s ta te d  i s  th e  

ju ry  s e le c tio n  th e o ry 's  p re d ic tio n  of a more im p a rtia l t r i a l  i f  a u th o r ita r ­

ian  Ju ro rs  a re  id e n tif ie d  and d ese lec ted . An accompanying p a r t o f th e  th e ­

ory i s  th a t  a v a lid  and r e l ia b le  means o f  id e n t i f ic a t io n  o f a u th o r ita r ia n s  

i s  p o ssib le . I t  i s  a lso  believed  th a t  such an assessm ent measure has been 

developed (K irby, 1972), and th a t  t h i s  ju ry  s e le c tio n  sca le  may be appro­

p r ia te ly  and e f fe c t iv e ly  app lied  during  th e  v o ir  d i r e .  Im p lic it  i s  th e  p re­

d ic tio n  th a t  t h i s  ju ry  s e le c tio n  sca le  w il l  continue to  be robust even 

given th e  v a r ia b i l i ty  in  courtroom procedures and ad m in is tra tio n .

Although a u th o rita r ian ism  i s  s t i l l  d e te c ta b le  under group v o ir  d ire  

co n d itio n s, a u th o r ita r ia n ism , l ik e  o ther p e rso n a lity  and a t t i t u d in a l  v a r ­

ia b le s ,  i s  expected to  be more ev ident i f  th e  p o te n t ia l  ju ro rs  a re  in d iv id ­

u a lly  questioned. In d iv id u a ls  are  presumed to  respond more honestly  and ac­

c u ra te ly  th e  le s s  o th e r s ' in fluence is  p re se n t. Highly a u th o r ita r ia n  in d i­

v id u a ls  would be expected to  be le s s  su scep tib le  to  o th e r s ' in flu en ce , bu t 

more l ik e ly  to  attem pt to  p lease  th e  judge by responding in  a d e s ira b le  fash ion .
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A u th o rita rian  t r a i t s  are more l ik e ly  to  be aroused in  t r i a l s  in ­

volving sexual crim es, p o l i t i c a l  or re lig io u s  is su e s . Reports of ju ro rs  

in  t r i a l s  on th i s  issu e  support t h i s  p re d ic tio n , but fu r th e r  research  is  

d e s ira b le . C o rre la tio n s  of closed-mindedness or au th o rita rian ism  w ith 

pun itiveness and type of t r i a l  i s  an a rea  a lso  worthy o f inqu iry . Other 

possib le  c o r re la te s  o f au th o rita rian ism , fo r  in s tan ce , in te llig e n c e  and 

so c ia l  c la s s ,  should a lso  be in v es tig a ted .

F u rth er re search  on the  e f fe c ts  o f perceived s im ila r ity  to  th e  

defendant i s  a lso  ind ica ted  by th e  experim ental s tu d ie s  conducted in  th e  

th e o re t ic a l  t e s t in g .  As noted, M itch e ll and Byrne (1973)^ using a sim ulated 

ju ry  s i tu a t io n ,  found th a t  s im ila r i ty  between ju ro r  and defendant s ig n i­

f ic a n t ly  influenced  a u th o r ita r ia n  ju r o r s ' d e c is io n s , but not those of eq­

u a l i ta r ia n s .  The fo u r mock or p rac tice  court sessions conducted during 

th e  ea rly  t e s t in g  of th e  ju ry  s e le c tio n  theory  and accompanying sca le  

found s im ila r  r e s u l t s ;  more im portan tly , a sm all number of a u th o r ita r ia n  

ju ro rs  d id  perceive themselves as s im ila r  to  th e  defendants in  th e  a c tu a l 

t r i a l s .  This was p a r t ic u la r ly  o f in te r e s t  d e sp ite  th e  p red ic tab ly  small 

number o f those  ju ro rs  so id e n tify in g  as th e  defendants were ju v en ile s  and 

charged w ith c rim in al o ffenses, one o f b ea tin g  h is  stepmother to  death  and 

th e  o ther o f rape .

I f  lawyers possessed a r e l ia b le  means of determ ining an a u th o ri­

ta r ia n  ju r o r 's  percep tion  of s im ila r i ty  to  th e  defendant p rio r to  th e  

t r i a l ' s  commencement, th e  a tto rn ey  presumably could se le c t a u th o r ita r ia n  

ju ro rs  so as to  weight the  t r i a l ' s  outcome in  favor o f o r aga inst th e  de­

fendan t. T h e o re tic a lly , given a s u f f ic ie n t  number of a u th o r ita r ia n  ju ro rs  

an a tto rn e y  could predetermine a t r i a l ' s  outcome. Thus research  on
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a im ila r i ty 's  e f fe c t  as a moderator v a riab le  in  a u th o r ita r ia n  ju ro r s ' de­

c is io n s  should proceed cautiously^ with th e  r e a l iz a t io n  of p o te n tia l 

e th ic a l  problems. Mock court sessions are  recommended fo r  research  in to  

t h i s  sp ec ific  re la t io n s h ip  fo r  th e  previously c ite d  e th ic a l  reasons.

Happily, susp ic ion  of those engaged in  le g a l  research  is  subsid­

ing. This i s  b e s t evidenced by Edward Levi, who was form erly brought b e­

fo re  th e  House Un-American A c tiv itie s  Committee as th e  p ro je c t d ire c to r  

of the  aforementioned Chicago Jury  P ro jec t (E astlan d , 1 9 5 5 and who i s  

cu rren tly  A ttorney General o f th e  United S ta te s . In v es tig a to rs  should 

continue to  be aware of th e  experim ental c o n s tra in ts  and sp e c ia l r e s t r i c ­

t io n s  in  fo ren s ic  psychology research , but experim ental in v es tig a tio n  to  

answer many o f th e  questions now seems fe a s ib le  i f  th e  researchers  are  

cautious and somewhat f le x ib le .  The research  r e s u l t s  w i l l  have a s ig n i­

f ic a n t  impact on psychology, sociology, and the  law.

Conclusion

Recently Saks (19T6) declared th a t  " so c ia l s c ie n t is ts  c a n 't  r ig  

ju r ie s "  (p . 48). Saks' statem ent i s  c o r re c t ,  bu t i t  i s  possib le  to  make 

ju r ie s  more f a i r  by s c ie n t i f ic  research  and a p p lic a tio n  of th e  r e s u l t s .  

Research evidence and a tto rn e y s ' anecdotal experiences support the  theory  

t h a t  id e n tif ic a t io n  and exclusion of a u th o r ita r ia n  in d iv id u a ls  from ju r ie s  

w i l l  r e s u l t  in  a more im p a rtia l, and hence more j u s t ,  t r i a l .  Experimental 

r e s u l ts  in d ic a te  th a t  a v a lid  and r e l ia b le  means has been devised to  iden­

t i f y ,  during th e  v o ir  d i r e ,  those  in d iv id u als  who a re  unable to  l i s t e n  im­

p a r t ia l ly  to  both s id es  of th e  case before reaching a  d ec is io n , but in ­

stead l e t  extraneous fa c to rs  e n te r  in to  co n s id e ra tio n . "Equal Ju s tic e  

under law" may become more of a r e a l i ty  in  the  fu tu re .

- 82-



REFERENCES

Adorno, T. W., Frenkel-Brunswick, E .,  Levinson, D. J . ,  & Sanford, R. N. 
The a u th o r ita r ia n  p e rso n a lity . New York: Harper, 1950^

Alexander, M., & D icker, J .  Jury  s e le c tio n : Finding r ig id  and f le x ib le  
.jurors and decid ing  i f  th e y 'r e  needed. Brooklyn C ollege, N. Y. : 
Center f o r  Responsive Psychology, 1975*

Arnold, G. F . Psychology applied  to  le g a l evidence and o th e r co n stru c­
t io n s  o f law. England: Thacker & Spink, 1913*

B ailey , F, L. Mike Douglas Show. February 5; 1976, Channel 4 NBC-WRC.

Becker, G. A b ility  to  d i f f e r e n t ia te  message from source as a c u rv ilin e a r  
fu n c tio n  of scores on Rokeach's Dogmatism Scale. Jo u rn a l o f 
Soci a l  Psychology. I 967, 72, 265-273 .

B e l l i ,  M. M. Modern t r i a l s  (Vol. l ) .  In d ian ap o lis : B obbs-M errill, 195^»

Berg, K. S .,  & Vidmar, N. A uthoritarian ism  and r e c a l l  o f evidence about 
c rim in a l behavior. Jo u rn a l o f Research in  P e rso n a lity , 1975,
â ( 2 ) ,  1 4 5 -1 5 7 .

B ettelheim , B ., & Janow itz , M. The dynamics of p re ju d ic e . New York: 
H arper, 1950.

Bloomstein, M. J .  V erd ic t: The .jury system (Rev. ed. ). New York: Dodd & 
Mead, 1972.

Boehm, V. R. Mr. p re ju d ice , miss sympathy and th e  a u th o r ita r ia n  person­
a l i t y :  An a p p lic a tio n  o f  psychological measuring techniques to  
th e  problem of Jury b ia s .  W isconsin Law Review, I 968,  pp. 73^-
750.

Brown, M. R. Legal psychology. In d ian ap o lis : B obbs-M errill, I 926.

Bryan, W. J .  The chosen ones - th e  psychology o f ju ry  s e le c tio n . New 
York: Vantage P ress , 1971.

- 83-



Buckhout, R. Eyewitness testim ony. S c ie n tif ic  American, December 197^»
211, 23- 31 .

Buckhout, R ., Ayres, G ., Donovan, M., E berle , L ., Lawrence, L. T .,  Leon- 
t i e f f ,  N ., W aters, K ., & W illiams E. Jury  w ithout p ee rs: An 
overview o f so c ia l science re sea rch  on ju r ie s  in  c rim in a l t r i a l s . 
Brooklyn C ollege, N. Y .: Center fo r  Responsive Psychology, 1973*

Buckhout, R ., & Weg, S. Ju ry  v e rd ic ts ;  Comparison of 6 v s . 12 men .ju ries 
and unanimous v s . m ajo rity  d e c is io n  ru le  in  a murder t r i a l .
Paper presented  a t th e  m eeting o f th e  E astern  Psychological Assoc­
ia t io n ,  New York, A p ril 1975* (A vailable from Center fo r  Respon­
sive  Psychology, Brooklyn C ollege, New Y ork.)

Buckhout, R ., Weg, S ., Cohen, R ., & Becker, R. Case study of th e  presump­
t io n  of g u i l t  by .ju ro rs . Brooklyn C ollege, N. Y. : Center fo r  
Responsive Psychology, 1973*

B u rtt , H. E. Legal psychology. New York: P re n tic e -H a ll, 1931.

Busch, F. X. Law and t a c t i c s  in  .jury t r i a l s . In d ian ap o lis : B obbs-M errill,
1959.

Byrne, D. An in tro d u c tio n  to  p e rso n a lity ; A research  approach. Englewood 
C l i f f s ,  N. Jo : P re n tic e -H a ll, l ^ é .

Byrne, D. The a t t r a c t io n  paradigm. New York: Academic P re ss , 1971.

C h r is t ie ,  R ., & Cook, P. A guide to  published l i t e r a tu r e  r e la t in g  to  the  
a u th o r ita r ia n  p e rso n a lity  through 1956. Jo u rn a l o f  Psychology,
1958, 45 , 171- 199.

C h r is t ie ,  R ., & Jahoda, M. (E d s .) . S tud ies in  th e  scope and method o f
"the a u th o r ita r ia n  p e rso n a lity  . Glencoe, 1 1 1 .: Free P ress , 195^*

Cohn, T .,  & Carsch, H. A dm inistration  o f th e  F sca le  to  a sample o f
Germans. Jo u rn a l o f  Abnormal and S ocia l Psychology, 195^, ^9,
Ut i .

Croribach, L. J . ,  & Meehl, P. E. C onstruct v a l id i ty  in  psycholog ical t e s t s .  
Psychological B u l le t in , 1955, 281-302.

Dolan, J .  E . , J r .  Examination b efo re  t r i a l  and o th e r d isc lo su re  d ev ices . 
(Vol. 1 ). A m ityv ille , N. Y. ; Acme Lawbook, 19^7.

E astlan d , J .  0 . Committee on ju d ic ia ry  : Recordings o f ju ry  d e l ib e ra t io n s . 
Pur suant to  Senate R eso lu tion  $8, 1955.

Education ^ s te rn s  and P u b lica tio n s . Bias and p re ju d ices among ju r o r s . 
B e l le v i l le ,  N. J . : Author, 1970.

-84-



E fran , M. The e f fe c t  of physica l appearance on th e  Judgment of g u i l t ,  
in te rp e rso n a l a t t r a c t io n ,  and se v e rity  of recommended punish­
ment in  a sim ulated Jury ta s k . Jo u rn a l o f Research in  Person­
a l i t y . I9 lh ,  8 , 45-54.

E p ste in , R. A uthoritarian ism , d isp laced  aggression , and s o c ia l  s ta tu s  o f 
th e  ta r g e t .  Jo u rn a l of P e rso n a lity  and S ocia l Psychology. I 965,
2 , 585-589.

Frank v . Mangum 237 U. S. 309 (1915).

G inger, A. F. Jury  s e le c tio n  in  c rim in a l t r i a l s . Tiburon, C a.; Law P ress , 
1975.

Glueck, B. S tudies in  fo re n s ic  psychology. Boston: L i t t l e  & Brown, I 916.

Golden, J .  Jury s e le c tio n : Can p e rso n a lity  and a t t i tu d e  te s t in g  help? 
S o cia l Action and th e  Law  ̂ March 1973, pp. 7-8; 10.

Gordon, R. I .  P e t i t  Jury v e rd ic ts  as a  fu n c tio n  o f Jury  s iz e .  (D octoral 
d is s e r ta t io n .  U niversity  o f Oklahoma, I 968) . D is se r ta tio n  
A b strac ts , I 968, 29 , I I 6IB. (U n iversity  M icrofilm s No. 68-13,
250)'.

Gordon, R. I .  P re s id e n t 's  message. The Jo u rn a l of Forensic  Psychology.
1969, 1, 3 .

Gordon, R. I . ,  & Jacobs, P. D. F orensic  psychology: P ercep tion  o f g u i l t  
and income. P ercep tua l and Motor S k i l l s . 1969, 28 , 143- l4 6 .

Gould, R. L ., & Gould, R. Ju ry  s e le c tio n : Pentagon Papers t r i a l . Unpub­
lish ed  m anuscript, 1974. (A vailab le  from 270 2 é th  S tre e t ,  Santa 
Monica, C a .).

Grey, J .  S. Psychology in  u s e . New York: American Book. 1941.

G r i f f i t ,  W., & Jackson, T. Simulated Jury  d ec is io n s : The in fluence  of
ju ry -defendan t a t t i tu d e  s im i la r i ty -d is s im ila r i ty .  S o c ia l Behav­
io r  and P e rso n a lity . 1973, l ( l ) ,  pp. 1-7.

Gutman, S. M. The attorney-conducted  v o ir  d ir e  o f Ju ro rs : A c o n s ti tu tio n ­
a l  r ig h t .  Brooklyn Law Review, 1972, 290- 329.

to r e ,  P. A. Handbook o f sm all group re se a rc h . New York: Free P ress  o f 
Glencoe, 19^2.

Kayes v . M issouri 120 U.S. 68 ( 1886).

H e lfg o tt, G. Jury research  in  1974. S o c ia l Action and th e  Law, March
1975, pp. 8-11.

- 85-



H ollingsw orth, H. L ., & Poffenberger, A. T. Applied psychology. New York: 
Appleton, 1921.

Hbrstman, P. L. Dogmatism and p e rso n a lity  s tru c tu re  as a fu n c tio n  of
a t t i tu d e  change in  p o lice  human re la t io n s  t r a in in g . Unpublished 
m a s te r 's  th e s is .  U n iversity  o f Oklahoma, 1972.

Husband, R. W. Applied psychology. New York: Harper, 19^9*

BEyman, H. H ., & S heatsley , P. B. "The a u th o r ita r ia n  p e rso n a lity " : A 
m ethodological c r i t iq u e .  In  R. C h r is tie  & M. Jahoda (E d s .) , 
S tud ies In  th e  scope and method of "the a u th o r ita r ia n  personal-  
l t y ' \  Glencoe, 1 1 1 .: Free P re ss , 195^.

I z e t t ,  R. R ., & L eglnskl, W. Group d iscu ss io n  and th e  Influence o f de­
fendant c h a ra c te r is t ic s  in  a sim ulated ju ry  s e tt in g . Jo u rn a l 
o f  S ocia l Psychology, 1974, 2àf  271-279.

Jox , M. J .  Lawyer's concise guide to  t r i a l  procedure. Englewood C l i f f s ,
N. J .  ; P ren tic e-Hall7 I 969.

Joyce, F. S. I n te r r a c ia l  case t a c t i c s  d iscussed  by law yers. Washington 
P o s t. March 21, 1976, pp. 1; 3*

Jurow, G. L. New d a ta  on th e  e f fe c t  of a "death q u a lif ie d "  Jury  on th e  
g u i l t  determ ination  p rocess. Harvard Law Review, 1971, 84,
567-611.

Kahn, R ., Wolfe, D ., Quinn, R ., Snock, J . ,  & Rosenthal, R. O rganization­
a l  s t r e s s :  S tudies In ro le  c o n f l ic t  and am biguity. New York: 
Wiley, “196Ï .

K airys, D. Ju ro r s e le c tio n : The law, a mathem atical method o f  a n a ly s is , 
and a case study. American Crim inal Law Review, 1972, 10, 771-
799.

Kalven, H ., & Z e lse l, H. The American ju r y . Chicago: U niversity  of 
Chicago P ress , 1971.

Kirby, D. A. Determ ination of au th o rita rian ism  during th e  ju ry  se le c tio n  
v o ir  d ir e  phase. Unpublished m a s te r 's  th e s is .  U n iversity  o f 
Oklahoma, 1972.

Kirby, D. A ., & Lamberth, J .  The law y er's  d i l e m m a :  The behavior o f au th ­
o r i ta r ia n  ju r o r s . Paper presented a t  the meeting of th e  Mid­
w estern Psychological A ssocia tion , Chicago, A p ril 1973»

K lrsch t, J .  P .,  & D illehay , R. D. Dimensions of au th o rita rian ism ; A r e ­
view of research  and th e o ry . Lexington: U niversity  of Kentucky 
P ress , 1967.

Kuhn, M. A. He l ik e s  a bleached blonde on th e  ju ry  fo r  th a t  kind o f case.
Washington S ta r , June 3, 1975, pp. 1; 7.

- 86-



Levy, B. Personal communication, November, 1975.

L ip se t, S. M. Democracy and working c la ss  authoritarianism . American 
S ocio log ical Review, 1959, 2k, 482-501.

L ip s itz ,  L. Working c la ss  au th o rita rian ism : A re -e v a lu a tio n . American 
S ocio log ical Review, 1965, 103-109.

M arston, W. M. S tudies in  testim ony. Jou rnal o f th e  American I n s t i tu te  
Crim inal Law and Criminology. 1924, 15, 1-3»

Mathews, T. P a tty  on t r i a l .  Newsweek. February 2 , 1976, pp. 24-26,
31-32. (a )

Mathews, T. P a tty : G u il ty . Newsweek, March 29, 1976, pp. 23-26; 29. (b)

Meehl, P. E. C lin ic a l versus s t a t i s t i c a l  p re d ic tio n . M inneapolis; Univer­
s i ty  of Minnesota P re ss , 1966. (O rig in a lly  pub lished , 195^).

M ischel, W. M. P erso n a lity  and assessm ent. New York: John Wiley, I968.

M itch e ll, H. E .,  & Byrne, D. The defendan t’s dilemma : E ffe c ts  o f J u ro rs ' 
a t t i tu d e s  and au th o rita rian ism  on ju d ic ia l  d e c is io n s . Jo u rn a l 
o f  P e rso n a lity  and S o cia l Psychology. 1973, 2 ^ ( l ) ,  123-129*

M unsterberg, H. On the  w itness s tan d . New York; McClure, I 908.

M unsterberg, H. Psychology, genera l and ap p lied . New York: Appleton, 191^.

N ational Jury  P ro je c t, & N àtional Lawyers Guild. The ju ry  system; Nsw 
methods fo r  reducing p re ju d ic e . P h ilad elp h ia : Author, 1975*

Robinson, E. S. Law and th e  law yers. New York: Macmillan, 1937.

Rokeach, M. The open and closed mind. New York: Basic Books, I 960.

Rokeach, M., & Vidmar, N. Testimony concerning possib le  ju ry  b ia s  in  a
Black Panther murder t r i a l .  Jou rnal of Applied S o c ia l Psychology, 
1973, 3 (1 ), 19-29 .

R orer, L. G. The g rea t re sp o n se-s ty le  myth. Psychological B u lle tin .
1965, 6^ , 129- 156.

Sage, W. Psychology and th e  Angela Davis ju ry . Human Behavior, 1973, 2 ,
56-61 .

Saks, M. J .  S ocia l s c ie n t is ts  can ’t  r ig  ju r ie s .  Psychology Today, January
1976, pp. 48-50; 55- 57.

Sanford, N. The approach o f th e  a u th o r ita r ia n  p e rso n a lity . In  J .  L.
McCary (E d .), Psychology o f p e rso n a lity ; Six modern approaches.
New York: Logos ^ e s s ,  1956.

- 87-



Schulman, J .  A system atic approach to  su ccessfu l Jury se le c tio n . Guild. 
N otes, November 1973f PP* 13-21.

Schulman, J . ,  Shaver, P .,  Colman, R ., Emrich, B ., & C h r is t ie ,  R. Recipe 
fo r  a Jury . Psychology Today, May 1973» pp. 37-4^» 77-84.

S ig a l l ,  H ., & 0 s tro v e , N. B eau tifu l b u t dangerous: E ffec ts  o f o ffender 
a ttra c tiv e n e s s  and nature o f th e  crime on Ju rid ic  Judgment. 
Jo u rn a l o f  P erso n a lity  and S o c ia l Psychology, 1975» ^ ( 3 ) »  4lO-

S te in e r, I . ,  & Johnson, H. A u thoritarian ism  and "to lerance of t r a i t  in ­
consis tency". Jo u rn a l o f Abnormal and S ocia l Psychology, I968,
67 , 388-391.

Strodtbeck, F. L ., James, R. M., & Hawkins, C. S ocia l s ta tu s  in  J’ory
d e lib e ra tio n s . American S o c io lo g ica l Review, 1957» 22, 713-718.

S trodtbeck, F. L ., & Mann, R. D. Sex r o le  d i f f e r e n t ia t io n  in  Jury d e l ib ­
e ra tio n s . Soclometry. 1956, 1^, 3-11*

Swain v . Alabama 38O U.S. 202 ( 1965).

Timothy, M. Jury  woman. Palo A lto , C a .: Emty P re ss , 1974.

T ra in , L. Human nature on th e  w itness s tan d . American Magazine, November 
1924, pp. 19; 148.

T ria n d is , H. C. A ttitu d e  and a t t i tu d e  change. New York: Wiley, 1971.

United S ta te s  v . Burr 25 Fed Cas 49 ( 1807).

United S ta te s  v . McNeill 357 F. Supp. 342 (1973).

V a le n ti, A. C ., & Downing, L. L. D if f e r e n t ia l  e f fe c ts  o f  Jury s iz e  on 
v e rd ic ts  fo llow ing d e lib e ra tio n  as a  fu n c tio n  o f th e  apparent 
g u i l t  o f a  defendant. M anuscript submitted f o r  p u b lic a tio n , 1976.

W illiams V . F lo rid a  399 U.S. 78c (1970).

Witherspoon v . I l l i n o i s  391 U.S. 510 ( I 968).

Y outt, H. E. Voir d ire  has i t s  proper u se s . American Bar A ssociation  
J o u rn a l. I 97I ,  38-40.

- 88 -



APPENDIX B

ACCOUNT OF ACTUAL COURT CASES

- 89-



Account of A ctual Court Cases

The follow ing i s  a more d e ta ile d  d e sc rip tio n  of th e  a c tu a l court 

cases from which experim ental d a ta  was ob ta ined .

T r ia l  1

The S ta te  a lleg ed  th a t  during  an a l te r c a t io n  w ith h is  stepm other, 

th e  ju v en ile  defendant b ea t th e  deceased, causing severe in ju r ie s  which 

were th e  proximate cause o f her death  th re e  hours l a t e r .  The most damaging 

o f th e  in ju r ie s  were in f l ic te d  w ith  a b r ic k . The defense contended th a t  

during th e  argument w ith  h is  stepm other, th e  defendant, a c tin g  in  s e l f  de­

fense ag a in s t a sudden and unwarranted a t ta c k  by th e  deceased w ith  an au to ­

mobile Jack , in f l ic te d  th e  in ju r ie s  which h o sp ita liz e d  th e  decedent. The 

defense fu r th e r  contended th a t  th e se  in ju r ie s  could not be e s ta b lish e d  

w ith  c e r ta in ty  as th e  cause of death  s ince  th e  deceased had ch ron ic , severe 

lung and h e a r t co n d itio n s, and since  m edical exam inations in d ica ted  p r io r  

in ju r ie s .  The se lf-d e fen se  con ten tion  was supported by a f ra c tu re  o f th e  

b o y 's  r ig h t  hand and by th e  f a c t  th a t  h is  stepm other was approxim ately U5 

pounds heav ier th an  th e  defendant.

The m edical exam iner's testim ony, th e  weight o f  th e  automobile 

ja c k , and th e  d e fen d an t's  low in te ll ig e n c e  appeared to  le g a l counsel to  

be th e  major t r i a l  fa c to rs  in  th e  f in d in g  of delinquency fo r  murder o r th e  

le s s e r  inc ludeds.

Apparently a defense dem onstration evidencing th a t  th e  t i r e  jack  

was e a s i ly  manageable by both a  sm all fem ale w itness and th e  p e t i te  female 

defense counsel f a i le d  to  d isprove one j u r o r 's  no tion  th a t  a "sm all woman 

could not have handled th e  t i r e  ja c k  a g a in s t th e  boy ."  Much o f th e

-90-



p o te n tia l  evidence, both in  favor o f and ag a in st th e  defendant, was inad- 

m issable; fo r  example, th e re  were in d ica tio n s  of sexual in te rco u rse  and 

b i te  marks on th e  d eced en t's  stomach.

T r ia l  2

In th e  second t r i a l ,  th e  S ta te  a lleged  th a t  th e  defendant commit­

te d  second degree rape by w illfu lly  and unlaw fully  having sexual in te rco u rse  

w ith th e  complainant o r p e t i t io n e r .  I t  was fu r th e r  a lleged  th a t  th e  youth 

went to  th e  p e t i t io n e r 's  home w ith rape as h is  in te n t  and accomplished th e  

a c t o f sexual in te rc o u rse  a f te r  having overcome by fo rce  the p e t i t io n e r 's  

r e s is ta n c e . The con ten tion  of th e  defense was th a t  th e  76 year-o ld  com­

p la in an t had asked th e  13 year-o ld  defendant in to  her home one evening while 

d rink ing  and had in i t i a te d  th e  a c t of sexual in te rco u rse  h e rse lf .  The de­

fe n s e 's  con ten tion  was b o ls te red  by evidence th a t  th e  youth and h is  grand­

f a th e r ,  th e  d e fen d an t's  guardian, had known th e  complainant fo r  a year and 

had freq u en tly  stopped a t  the  alleged  v ic t im 's  home w hile on errands to  

chat w ith  h e r. Legal counsel opinion was d iv ided  as to  th e  e f fe c t  th e  com­

p la in a n t 's  ex tensive cry ing  had on th e  ju ry ; however, a l l  agreed th a t  the  

youthfu l d e fen d an t's  resemblance to  th e  freck led  youths in  many Norman 

Rockwell p a in tin g s  was a plus fo r  him.
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Jury  S e lec tio n  Scale

The Ju ry  S e lec tio n  Scale was designed and developed to  id e n tify  

those in d iv id u a ls  who can be expected to  have a p re d isp o s itio n  towards 

c e r ta in  v e rd ic ts  in  court cases , reg a rd le ss  o f th e  evidence presented in  

th e  cases. The Jury  S e lec tio n  Scale (JSS) was developed so th a t  th ese  

in d iv id u a ls  may be id e n tif ie d  during th e  v o ir  d i r e ,  o r ju ry  s e le c tio n  

phase of p t r i a l ,  v ia  a  short s e r ie s  o f questions asked o f each p o te n tia l  

ju ro r .  I t  has been determined by p r io r  re sea rch  and experim entation th a t  

u t i l i z a t i o n  o f th e  sca le  in  th e  p rescribed  manner in  conjunction w ith  th e  

proper scoring  schema w i l l  s ig n if ic a n tly  in crease  an a t to rn e y 's  o r  ju d g e’s 

p ro b a b ility  o f s e le c tin g  im p a rtia l ju ro r s .

(§) Kirby 1974; Horstman 1976 

A ll R ights Reserved
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Ju ry  S e lec tio n  Scale 

A dm inistration  and E valuation

The Ju ry  S e lec tio n  Scale questions a re  asked o f th e  p o te n tia l

Ju ro rs  during  th e  v o ir  d ire  by e i th e r  th e  Judge o r any o f th e  a tto rn ey s

p re se n t, dependent upon th e  sp e c if ic  court procedures in  th e  case , to  de­

term ine th e  im p a r t ia l i ty  o f th e  p o te n tia l  J u ro r s . The Ju ry  S e lec tio n  

Scale i s  so co n stru c ted  as to  accommodate th e  vary ing  court procedures. 

P r io r  in v e s tig a tio n  and resea rch  supports th e  Ju ry  S e lec tio n  S c a le 's  

value when p o te n tia l  Ju ro rs  a re  questioned as a group, but th e  most s a t ­

is fa c to ry  ad m in is tra tio n  occurs when each in d iv id u a l i s  questioned sepa­

r a t e ly ,  and dism issed u n t i l  th e  panel i s  convened.

The Ju ry  S e lec tio n  Scale questions^ which ten d  to  be more psycho­

lo g ic a l  in  n a tu re  th an  many " reg u la r"  v o ir  d i r e  q u e s tio n s , may be prefaced

by one o f sev e ra l exp lanations o r  none a t  a l l .  Some preludes p rev iously  

found to  be u sab le  in  t h i s  context a re ; "Some o f  th e  questions w i l l  be 

p h ilo so p h ica l in  n a tu re . I  am try in g  to  o b ta in  your ideas (o r fe e l in g s )  

on d if f e r e n t  su b jec ts  such as r e l ig io n ,  p o l i t i c s ,  and so on"; "I w il l  be 

asking you some g en era l questions Ju s t to  g e t to  know yov. b e t te r " ;  " I t ' s  

hard to  become acquainted by my Ju s t asking your name and address, so I 'd  

l ik e  to  see how you f e e l  concerning some th e o r e t ic a l  sta tem en ts"; "In o rder 

to  rep re sen t my c l ie n t  as w ell as p o ss ib le . I 'd  l ik e  to  see how you f e e l  

regard ing  c e r ta in  is su e s" ; or o th e r s im ila r  p re faces  depending on th e  s u i t ­

a b i l i t y  to  th e  lawyer (o r Judge) and case in  q u estio n  a t  c o u rt.

I t  should a lso  be noted th a t  th e  Ju ry  S e lec tio n  Scale may be u t i l ­

ized  a t  one s p e c if ic  tim e during th e  v o ir  d i r e  w ithout in te rru p tio n  o r  th e  

S e lec tio n  Scale questions may be in te rsp e rse d  in  among s im ila r  in q u ir ie s
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o f th e  p o te n tia l  Ju ro r . The Jury  S e lec tio n  Scale has been shown to  be 

most e f fe c tiv e  when i t  i s  in te rsp e rsed  w ith s im ila r  non-Scale q u estio n s . 

This i s  p a r t ic u la r ly  t ru e  when Ju ro rs  are  questioned  as a group; although 

th i s  s itu a t io n  does not render th e  S e lec tio n  Scale u s e le s s , as  lawyers 

freq u en tly  address th e  same questions to  a l l  p o te n t ia l  ju ro rs . A dditional 

supplemental q u estio n s have been and are  being  developed in  o rd er to  ob­

ta in  inform ation in  m eaningful a reas and to  p o ssib ly  Improve th e  u t i l i t y  

o f th e  Ju ry  S e lec tio n  S cale , as w e ll as to  provide a "background" fo r  th e  

Jury  S e lec tio n  S cale .

The question ing  o f  th e  p o te n tia l  Ju ro r  should re v e a l to  the  in ­

d iv id u a l noting  th e  responses whether th e  p a r t ic u la r  sub jec t f e e ls  strong­

ly  o r not about h is  answer o r has a p a r t ic u la r  op in ion . The questions 

u su a lly  c a l l  f o r  e i th e r  a "yes" o r "no" response w ith  an a d d itio n a l ques­

t io n  designed to  e l i c i t  th e  depth o f  th e  re sp o n d en t's  fe e lin g ; however, th e  

questions may be combined to  e l i c i t  both  concurrence and s tre n g th  o f f e e l ­

ing. As prev iously  no ted , th e  Ju ry  S e lec tio n  Scale questions may be modi­

fied  s l ig h t ly  to  accommodate th e  q u e s tio n e r 's  s ty le  o f in q u iry .

The in d iv id u a l scoring  th e  responses, whether a tto rn e y . Judge, 

psycho log ist, o r o th e r , a f t e r  no ting  th e  re sp o n d en t's  answers, should a s ­

sign  p o in ts  t o  them per question  as fo llo w s: Agree S trongly  - 5, D isagree 

Strongly -  1, Mo Opinion - 3> Agree Only S lig h tly  -  4 , D isagree Only S lig h t­

ly  -  2; except fo r  Questions $ & 8 , where Agree S trongly  - 1, D isagree 

Strongly -  5, Mb Opinion -  3, Agree Only S lig h tly  -  2 , and D isagree Only 

S lig h tly  - 4.

The assigned scores fo r  each response a re  summed and th e  t o t a l  

score i s  u t i l i z e d  as th e  in d ic a to r  of a  p o te n t ia l  J u r o r 's  im p a r t ia l i ty ,
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A Judge o r an a tto rn ey  should question  th e  Im p a rtia lity  o f an in d iv id u a l 

w ith a Ju ry  S e lec tio n  Scale score of 25 - 27, and stro n g ly  consider d i s ­

m issing th o se  in d iv id u a ls  w ith  Jury  S e lec tio n  Scale score of 27 o r above, 

as s im ila r ly -sc o rin g  in d iv id u a ls  have been shown by p ast research  to  have 

pre-determ ined d ec is io n s  o r v e rd ic ts  in  court t r i a l s .

1. Do you b e liev e  th a t  what to d a y 's  k id s  need most i s  s t r i c t  d i s ­

c ip l in e ,  determ ina tion  and th e  w il l  to  work and f ig h t  fo r  h is  

fam ily and country? _____

Do you agree (d isag ree)w ith  t h i s  s tro n g ly  o r  s l i g h t l y ?  _

2 . Would you say th a t  obedience and re sp ec t fo r  a u th o rity  are  th e

most im portant v ir tu e s  ch ild ren  should learn? _____

To what ex ten t?  _____

3. I t ' s  been sa id  th a t  i f  people would t a l k  le s s  and work more,

everybody would be much b e t te r  o f f .  Do you agree w ith th a t?  

  S trongly? _____

4. Regarding r e l ig io n ,  do you f e e l  th a t  w ith  a l l  th e  modern sc ien ­

t i f i c  advances th e  need fo r  a  re l ig io u s  b e l ie f  i s  more im portant 

than  ever before?  Do you f e e l  t h i s  s trongly? ___

* 5 ' Do you f e e l  th a t  p r iso n e rs , re g a rd le ss  o f  what they  d id , should

always rece iv e  humane treatm ent in  prison? ____

6. Do you b e lie v e  a person who has bad manners, breeding o r h a b its

can expect to  get along with decent people? _____

7. To what ex ten t would you agree o r d isag ree  w ith  th e  statem ent

th a t  an in s u l t  to  o n e 's  honor must always be defended? _____

*8. Do you agree o r d isag ree  ( s trong ly  or s l ig h t ly )  th a t  some of th e

most b r u ta l  a c ts  in  man's h is to ry  have been committed in  th e  name 

o f  r e l ig io n  and m orality? _____
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These supplementary questions are  no t included as a p a r t o f  th e  Primary 

Scale, b u t a re  included only as in d ic a tiv e  o f th e  most favo rab le  ..ckground 

fo r  th e  Ju ry  S e lec tio n  Scale in q u ir ie s ,  and may be included as p a r t o f th e  

Primary Scale in  th e  fu tu re  when a d d itio n a l research  i s  completed. Suggest­

ed supplementary question  stems a re  l i s t e d  below:

A person cannot deny d es tin y .

C ap ita l punishment should have been abo lished .

Only U. S. Savings Bonds are  a good investm ent nowadays.

Church members a re  more tru s tw o rth y  th an  non-church numbers.

I t  i s  a  p e rso n 's  duty to  serve h is  country in  th e  armed fo rc e s , reg a rd le ss  
o f h is  personal b e l ie f s .

A t r u ly  honest and f a i r  businessman Y i l l  not prosper.

In  America everyone has an equal opportun ity  to  success.

You c a n 't  change human n a tu re .

People are  m oral only because they  a re  a f ra id  o f being caught.

I f  a man's r e l ig io n  s u i ts  him, i t  i s  th e  b e s t re l ig io n  f o r  him.

A person who commits su ic ide  i s  th e  b e s t judge o f  h is  own worth.

I f  m in o ritie s  want to  be equal, they  should compete equally  fo r  Jobs lik e  
they had been doing.

No normal person would th in k  o f h u rtin g  someone in  h is  fam ily .

Young people sometimes a re  r e b e l l io u s ,  bu t they  usu a lly  a re  O.K. and w il l  
change befo re  long.

A strology a f f e c ts  us a good d ea l more th an  most people adm it.

Books and movies should be censored by th e  town council o r  school l ib ra r ia n s  
to  keep them o u t o f  k id s ' hands.
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