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MEXICAN CLAIMS.

XI.—PRESTAMOS OR FORCED LOANS AND DETENTION OF SUPPLIES.

Evidence before the Commission.

New Evidence offered by Mcxico.

Pedro Echeguren, p. 125, claimant’s book: f neighborhood possessed of considerable

Recollects to have heard from Bartholow,
when he was Sup’t, that Co.’s supplies
and machinery were detained uutil lIarge
amounts of money were paid several
times. Deponent-did not witness these
acts, but they *‘were publicly spoken of
here, and believed to be true.”

P. 126: “The different sums of mouey
we have disbursed to said military au-
thorities upon such loans or ‘prestamos,’
from 1865 to 1871, exceeds one hundred
and fifty thousand dollars (§150,000), and
during the past year ninety thousand dol-
lars ($90,000), making an aggregate of
upwards of two bundred and forty thou-
sand dollars ($210,000); this includes all

‘prestamos,” or forced loans from my |

house during the seven years last past, as
shown by the books of my house, of which
amount the rebels, or ‘pronunciados,’
have taken from us thirty-one thousand
dollars ($31,000), which the legally con-
stituted authorities refuse to recognize by
their usual promises to pay.”*

Chas. H. Exall, p. 199: *‘To the best of
my recollectiont the whole amount, $1,200,
was required of and paid by said De Lag-

nel. There was o small loan or prestamo.

previously required by Valdespino, of, I
think, $500, and that was paid by contri-
bution and with much trouble, the Co.
paying the largest part of it, and I recol-
lect that some show of trying to collect
from Mexicans a part of said $1,200 loan
was pretended to be made and failed, and
Valdespino then fell back upon the Co.,
as being most able to pay, and completed
the payment. The Mexican witnesses
must refer to the small loan, if they con-
tributed anything to Valdespino, which I
never heard of before. Those laborers
were too poorto contribute, and I don’t be-
lieve the story,” (told by witnesses for
defence). ‘‘The French or Imperialists
took from some of our trains sundry small
stores, amounting to about $500.”1

* Mr. Avila, on p. 47 of his argument on the mo-
tion for a rehearing, cites Echeguren’s testimony
in the claim of Benj. H. Wyman, as follows:
‘* That he knows and it was notorious that all the
authorities respected the persons and properties
of foreigners, and particularly of the Americans,
and he, being a foreigner, had never suffered in
his property and interests other annoyances than
those that are an inevitable consequence of polit-
ical disturbances and hazards of war, aud no in-
Jjuries whatsoever from internationalacts.” This
note is referred to on p.67 and should properly
have been put under Head IX.

t Exall does not pretend to have been in Tayol-
tita before Sept., 1866, (and as shown in the new
evidence he did not reach there until October.)
Consequently his evidence as to what occurred in
July is not very valuable.

1 It is not clear why Mexico should be charged
with robberies committed by her enemies.

property.

‘ On the rame date de Lagnel writes Col.
Valdespino ackuowledging the receipt of
hisletter of the day betfore. Agrecing with
Col. Valdespino as to the undesirability

[ ot the troops remaining in that locality,
hie has forwarded such ot the avticles asked

. for as werein his possession, but he is un-
"able to contribute any money. He calls
the Col.’s attention to the fact that the
reduction works are not completed, and
are therefore unproductive, although the
expenses upon them have already been
great. He supposes, having coutributed
what he was able to give, he may continue
his works without fear of the interruption
which would be caused by the appearance
of an armed troop.

July 31, 1866, de Lagnel writes Rice:
“As to the forced voluntary (?) loan, it
was an impossibility to mect the demand,
and so I stated in my note to the prefect.
You cannot have failed to notice that the
~ exact half of the whole levy was laid npon

you and myself-—a fict 1 brought to the

attention ot the parties intevested . . ., .

Yours truly, J. A. de Laguel.”

February 25 and March 5, 1367, de
Lagnel writes to the prefect at San Dimas,
and to the receiver of taxes at Tayoltita,
with regard to the payment of certain
auties.

Frederick Sundell testifies that the mu--

i
|
|
I
J chinery and sapplies of his Co. (the Du-
; Tango Mining Co.) were bronght to the
| mines at the sanie time as those of the La
| Abra Co.; that the former never suffered
| from sequestration, aud that he never
i heard of any loss by the latter.

For explanation of the following let-
[ ter see Heads V and XXVI:

Lone Pine, Cal., Jan. 4, 1878. Robert B.

| Lines, atty., 604 F st., Washington, D.C.
{ Dear Sir: " . .. The serving of notices to
’ pay forced loans were common. I owned
j and worked a fine mine 12 miles from Tay-

oltita. they often levied their loans we
' never paid them & were seldom mistreated
r never by the officials . . . . hoping &ec.

yours Dear Sir A. B. Elder.
[ (¥or letter of C. B. Dahlgren, charging
; Alonzo W. Adams with the forgery of his
| deposition in behalf of clatmmant, and for
| deposition of Frederick Sundell as to the
| good character of J. N. Manjarrez, Bar-
; tolo Rodriguez, and Patricio Camacho,
witnesses for the defense, see Head 1.)
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which such ciaims as were presented to, but not settled by, the first Com-
mission, were to be adjusted; and the Attorney-General, Mr. Speed,
ordered the GibDbs case to be submitted to the new Commission, and they
were entered on the journal of the new Commission with the order that
the question whether the Commission counld take cognizance of, amongst
others, the Gibbs case,should be first considered. The Commission, after
debate, decided that they had jurisdiction of the cases so referred, in
which some of the claimants appeared; but Gibbs in no way submitted
his case to the new Commission, nor appeared before it. Mr. Carlisle,
on behalf of the United States of Colombia, submitted Mr. Gibbs’ case,
but without Gibbs’ authority. The Commission treated Gibbs’ case as
open for trial on the merits, and, not being prosecuted, they dismissed it
on the merits ; this on 18th May, 1866.

Mr. Gibbs’ position and claim under these facts were that the first
award in his favor wag conclusive and final; and that without his assent
it was impossible for the United States., through the Executive or otherwise,
to destroy his award, or open it or send it to a new Commission. In
other words, it was the precise position La Abra takes to-day; and the
question submitted to Mr. Hoar was the exact one I consider, to wit,
whether such award vests a private and personal estate in the claimant
such as the Executive cannot submit to a new trial or otherwise destroy?

After stating, on page 23, that Mr. Gibbs had done no act to waive
his rights under the first award, nor to submit his case to the new
Commission, the Attorney-General proceeds as follows (pp. 23 and 24):

1 cannot assent to the view that this Government could affect his rights as against
New Granada nnder the convention by submitting his case to the second Board, or
that the Board was able to divest those rights by any action upon the claim, under
the submission of our Government, against his will and without his consent. The treaty
provided that all claims on the part of citizens of the United States upon the Gov-
ernment of New Granada which should be presented prior to the 1st of September,
1859, either to the State Department here or to our minister at Bogota, should be
referred to a Board of Commissioners; that the proceedings of this Board should be
final and conclusive with respect to all claims before it, and its awards a full dis-
charge to New Granada of all claims of citizens of the United States against that
republic which may have accerued prior to the signature of the convention, and that
the aggregate amount of the sums to be paid by virtue of their awards should be paid
by the Government of New Granada to the Government of the United States. Such
payment to our Government was of course intended to be in trust for the parties whose claims
should be ratified by the Board.

The Attorney-General then proceeds to state the claim of Mr. Gibbs:
That the first award in his favor was “ a full, final, and conclusive adjudi-
cation of the claim upon the point of validity and amount”; and that New
Granada was bound to pay it “to our Government for his benefit” ; and
that he had never waived his rights, which he ¢ has thus acquired by
the proceedings of the Commission ; and that his case now stands as it
did 9th of March, 1862, when the life of the Commission terminated.”

And this claim of Mr, Gibbs the Attorney-General sustains fully and
exactly as the claim is above stated.

- And if it should be claimed that there is some difference between a
claim due our citizen for breach of contract by a foreign Government,
and one arising out of a tort, it must be noted that this Gibbs case was
one arising out of damages by a riot at Panama.

Now, we submit that this holding—so exactly in accord with all the
authorities, English and American; so precisely in harmony with the
analogies found in the practice in municipal courts, as ruled in the
Throckmorton case, already cited; so perfectly supported by those
principles of universal law which make judgments property incapable
of destruction by due process of law—is one which completely rules the
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present case, and it must be overthrown before our judgment can be
destroyed by an order of the Executive.

Even before our private claim was reduced to judgment against Mexico
it was a “perfect” right under international law. This distinction be-
tween “perfect” and “imperfect” rights is, under international law, a
clearly-defined and well-established one; and that such claims by citi-
zens of one country against foreign Governments for wrongful destrue-
tion of private rights is incontestably of the classof perfect obligations,
see Vattel, Introduction, lv, sections 16 and 17.

1f the claim, as such, is a “ perfect” propertyright before it is reduced
to judgment through the mere good offices of the Government, then
does this property lose that character, because reduced to a judgment
recovered in the name and at the expense of the claimant? The an-
swer to this question is not only furnished by manifest reason and
justice, but given in all the authorities which we here present. The
answer is, selt-evidently, that it is not made in any sense the property
of the United States by its reduction to a judgment under the treaty.

An award made under one of our treaties is one made under the su-
preme law of the land. The Commission created by a treaty is a Com-
mission created by the supreme law of the land, and when said treaty or
supreme law expressly ordains that the Commission shall have jurisdic-
tion to hear, try, and finally adjudicate a given case, upon what coneeiv-
able principle can it be asserted that that Commission, so created and
endowed with exclusive plenary and final jurisdiction to try and adjudge
the named case, is not a court, nor able, finally, to so adjudge? On
principle, such a proposition is simply preposterous. And now, in this
connection and on this exact idea as to an award by a Commission created
by a supreme lawof the land being technically a judgment of a real court,
we again turn to the authorities.

New England Mississippi Land Company (1 Ct. Cls., 135) was a case
where a Commission created by an act of Congress (certainly no more a
supreme law of the land than is a treaty) was authorized to try and finally
decide certain property rights. It did try and decide. And the question
here arose, what was the nature and force of the judgment of that Com-
mission 7 and the court held the Commission to be a court, its judgment
tobea techinically binding and final judgment, which could not be assailed,
or opened, or contradicted more than any other judgment could be.

The syllabus of the report states exactly what the case decides, and
is as follows:

Money retained under an award of a tribunal specially clothed with jurisdiction
of the subject-matter, and from whose decision there is no appeal, as appears from
the statement of facts in the opinion of the court, was the condition in this case, is, in
legal effect, money paid wnder a judgment. The present proceeding is in the nature of an
action of assumpsitlo recover it back, and such an action is not maintainable, because a judg-
ment cannot be et aside in this way.

Amongst the precedents relied on by Mexico as an authority for the
United States undertaking to trample down our rights under this award,
is the conduct adopted by this country towards what are known as the
“French spoliation claims.”

How the greatest, best, and most erudite intellects ever produced in
this or any other country regard the present condition of these claims as
still existing and incapable of destruction except by blank repudiation, I now
remind you by the following from My, Sumner:

Mr. Sumner, in his report to the Senate on the “French spoliation
claims,” made, as chairman of the Committee on Foreign Relations,
April 4, 1864 (Rep. Com. No. 41), after having shown that our Govern-
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the ore was barren, while the witnesses for the company prove that it
was very valnable. The latter estimate its value at $500,000, while the
former say it was worthless. The company’s testimony on this point is
found at pp. 22, 27, 46, 57, 79, 101, 116, 203.

4th. The company allege and prove that by the continued interruption
and oppressive conduct of the Mexican authorities, military and eivil,
their enterprise was broken up, they were driven from the mines, and the
whoie of their property and investinents were lost. DMany seizures and
forced loans by the army ot the Republican Government are fully proved,
but as the umpire did not allow for these, it is unnecessary to refer to
them more particularly. It was chiefly the arbitraryand oppressivecon-
duet of the local civil authorities, and their encouragement ot the popu-
lar violence against the company and its property, which finally com-
pelled the abandonment of the whole enterprise in March, 1868. The
proof on this point is full and explicit. DBesides the prestamos, and the
seizure and appropriations of the company’s supplies and supply-trains
already mentioned, theilocal judge and the gefe politico assumed theright
to interfere in the operations of the company, and to contrsl its labors,
ordering men to be employed or not to work, threatening to expel the
company, encouraging armed attacks at night on the company’s haci-
enda, winking at the popular violence and the open stealing ot the ores,
refusing all protection or redress, and arresting the company’s superin-
tendent without warrant or cause, imprisoning him in a pest-house with-
out evidence or trial, and liberating him only after several days’ impris-
onment on the intercession of a third party and the payment of $50.

These facts are proved by witnesses and by written orders of the judge
and the gefe politico, the authenticity of which is not questioned.
These documents are found at pp. 52, 53, in the claimant’s testimony,
and are produced in the Mexican testimony, at pp. 154, 155. Marcus
Mora, called for the claimant, reluctantly admits the facts in his deposi-
tion, pp. 98 to 105. He was gefe politico. The local judge was Guada-
lupe Soto. He was examined by Mexico, and in his deposition, at p.
161, with great simplicity, in reply to the question whether he issued
the orders purporting to be signed by him, says ¢ he is certain of hav-
ing issued such communications to the administrator of the Abra es-
tablishment, and that he did so because there had been a rising of the
people to compel him to.”

This is a virtual acknowledgment of the whole case by the Govern-
wment of Mexico, who herself introduces this proof. Taken in connec-
tion with the claimant’s testimony, pp. 20, 26, 39, 43 to 46, 49, 50, 57,
62, 75, 79, 82, 83, 87, 92, 93, 102, 115, 197, 198, 223, it leaves nothing more
to be proved.

5th. All redress for these wrongs and protection against the like acts
were refused, although the company frequently applied for both, app-al-
ing to the local authorities at Tayoltita and San Dimas, and to the high-
est civil and military anthorities in the States of Durango and Sinaloa,
pp- 19, 87, 88, 92, 94, 96, 102, 204, 205, 214, 223,

On these facts the umpire held the Government of Mexico liable and
awarded the claimant the full amount expended on the mines, $341,796,
and $100,000 for the ores which had been taken from the mines. The
claimant examined in all twenty-six witnesses, and Mexico thirty-four.
The petition was filed in June, 1870, and most of the claimant’s testi-
mony was presented to the Commission at that time. The Mexican Gov-
ernment commenced taking its defensive testimony in January, 1871,
and from that time to the beginning of 1875 both parties had the fullest
opportunity to complete their respective cases by any evidence they
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company, called on the Secretary and presented to him an argument on
our side, and requested to know what further action would be required
onour part. The Secretary informed these gentlemen that if he should
want to hear from them any further in the case he would notify them.
There were newspaper rumors to the effect that the Mexican minister
was about to file, or had filed, affidavits to make a showing for a re-
hearing. And the agents of the company and some of the counsel
called repeatedly at the State Department and inquired, and requested
to see the papers, if any had been filed in this case on behalf of Mex-
ico, but were not allowed to see any such papers, if they had been filed.

Thus matters stood until the counsel for the company finally received
a notice from the Secretary, that on the next succeeding day, at 12
o’clock m., he would hear from them if they wished to be heard in the
case. The hearing was had before the Secretary, and the case elabo-
rately argued by counsel on both sides. DMr. Lines, of ¢ounsel for Mex-
ico, produced a printed book in the course of his argument, purporting
to give, among other things, copies of affidavits, and of letters from what
was alleged to be the letter-book of the company, &c. But no such
affidavits or pretended letter-book was submitted on the hearing, or
offered for our inspaetion. Under these circumstances the counsel for
the company at once concluded that the Secretary placed no impor-
tance upon the aftidavits, letters, &e., and did not deem them inaterial.
The counsel for the company had an abiding confidence that the hon-
orable Secretary would deem it a matter of right and justice that these
affidavits, &e., should be furnished, or submitted to the inspection of
the counsel for the company, and an opportunity given themn for expla-
natiou and a showing in reply, if the documents were deemed compe-
teut and material. This will account for the fact that no showing has
been made controverting and replying to these pretended affidavits,
&ec., on the part of Mexico. Aud in the view which the compauy’s
counsel take of the case, these atfidavits, papers, &c., are wholly imma-
terial, because incompetent under the law of the land.

But take this showing on the part ot Mexico for all that it is worth,
and it amounts to nothing more than mere cumulative evidence, relating
to the points in issue, and actually involved in the case when on trial.
And as to the pretended letter-book, suflice it to say, that all the books
and letters of the La Abra Company fell into the hands of the Mexi-
cans when the superintendent, Exall, fled from the mines for safety to
his life, and they had tull possession of the same during the six years’
pendency of the case, and now, after the death of Exall, who alone
could certainly attest the genuineness of the contents of the book, a
pretended one of these books is produced!

Even if the case stood on a motion for a new trial before final judg-
ment in a court of justice, the matter presented would be insufiicient.
Hilliard on New Trials, on p. 376, says:

Motions of this kind are to be received with great caution, because there are few
cases tried in which something new may not be hunted up; and because it tends
very much to the introduction of perjury, to.admit new evideuce after the party who

has lost the verdict has had an opportunity of discovering the points both of his ad-
versary’s strength and his own weakness.

So, in another case:

It is infinitely better that a single party should suffer mischief than that every
man should have it in his power by keeping back a part of his evidence and then
swearing that it was mislaid, to destroy verdicts and introduce new trials at their
pleasure. * * *
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Again, on pp. 377-78, it is said:

This rule is one of great practical importanee, and binding upon the courts. It is
pecessary to secure to litigant parties the termination of their legal controversies
Every facility is to be granted to the parties to present their case fully at the hearing.
This is their day in court; this the time to exhibit all their proofs. If they lie by
through over confulence in their own strength, or in a mistaken belief in the weak-
ness of their adversary, and the result is against them, they must abide the counse-
quences.

Buat the question now is not that of granting a new trial before final
Judgment, but that of impeaching and setting aside a judgment after
it had become final and conclusive. And here allow me to ask the at-
tention of your excellency at once to the real questions involved.

TIIE CONSTRUCTION OF THE STATUTE.

First, touching the interpretation to be given to the act of Congress
of June 18, 1873, allow me to say, that while this act authorizes and
requires the distribution of the money paid, and to be paid by Mexico
upon the awards, the request of the President to investigate, &c., in the
5th section, has sole reference to a rekearing or operning of the award
for a retrial by a conventional arrangement between the two Govern-
ments.  While the proriso, in the conclusion of the section, expressly
declares that rothing therein shall be construed as an expression of any
opinion of Congress as to the character of the claim, the preamble in the
section gives the sole and only reason for this special reference to the
awards wentioned, consisting in the fact recited that ¢ the Government
of Mexico has called the attention of the Government of the United
States to the claims hercinafter named, with a view to a rehearing, there-
fore,” &e. The object of this action of the Mexican Government was a
rehearing, and the investigation requested was solely with a view to the
opening of the case for retrial. The end to be attained by this special
provision was the opinion of the President whether honor, public law,
or justice and equity required that this award should le opened and re-
tried. And it was only and solely on the condition or in the event that
the President should be of the opinion, or come to the eonclusion, that
this requirement exristed for a retrial, that it was made lawful for him
to withhold payment “until the case should be retried and decided,”
&e. TFor greater certainty and to avoid the possibility of mistake on
this point permit me here to recite the section in the exact words ot the
law, which is as follows:

SEC. 5. And whereas the Government of Mexico has called the attention of the
Government of the United States to the claims hereinafter named, with a view to a
rehearing, therefore, be it enacted that the President of the United States be, and he
is hereby, requested to investigate any charges of fraud presented by the Mexican
Government as to the cases hereinafter nawed, and if he shall be of the opinion that
the honor of the United States, the principles of public law or considerations of just-
ice and equity reguire that the awards in the cases of Benjamin Weil and La Abra
Silver Mining Company, or either ot them, should be opened and the cuses retried, it
shall be lawful for him to withhiold payment ot said awavds, or either of themr, until
such ease or eases shall e retried and decided in suel manner as the Governments of
the Uunited States and Mexico may agree, or until Congress shall otherwise direet.
And in case of such retrial and decision, any moueys paid or to be paid by the repub-
lic of Mexico in respect of said awards respectively, shall be held to abide the event,
awd shall be disposed of accordingly; and the said present awards shall be set aside,
modified, or affirmed as may be determined on such retrial: Provided, That nothing
herein shall be constried as an expression ot any opinion of Congress in respect to
the character of said claims, or either of them.

It is the positive provision of this law, that it the DPresident shall
be of the opinion ¢that the honor of the United States, the principles
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tration a mere farce, nay worse, a flagrant imposition upon the aggiieved
party who sought redress against the wrongs of a foreign nation. When
the faith of tlm United States and that of Mexico were mutua]]\ pledged
toregard ¢ the decision as absolutely tinal and conelusive upon the claim,”
* o % dand to give full effect to it without any objection, evasioun,or
delay whatsoever, " what sensible idea of the honor of the United States
would justity a 1)19%11 of this plighted faith of the nation in behalf of
aggrieved citizens? The assumption that it had exaggerated the claim
1§ concluded by the award, if that be conelusive of anything else.

Mexico, permit it to be said with all due deference, has manifestly but
clandestinely violated the terms of this treaty. When it was asserted in
Coungress that Mexico had made complaints and char ges of fraud against
this award, the counsel for the company immediately demamled the spee-
ifications of the complaints and charges before C()llgl(’h\, but were told
that they were in the State Departinent ; and on immediate application
to the State Department, they were told that no such complaints or
charges had been filed there by Mexico. This seemed strange. But it
was soon discovered that Mexico was ;wting corertly through hired and
irresponsible emissaries and lobbyists.  Iix-Contfederate General James
E. Slaughter, undeniably on a contract with Mexico, appeared before
Congress, and in a printed pamplilet, not even verified on oath, preferred
the complaints and charges 1eferred to in the act of Congress above re-
cited. After the matter reached the State Department, delay was ob-
tained for nearly a year, and emissaries were sent out to hant up ex
parte affidavits, &e., on behalf of Mexico; and able counxel were em-
ployed to represent Mexico in this matter, and resist the payment of the
award. These and many other things have been done by Mexico, hav-
ingrelation to this matter, which required a large expenditure of money.
Ldn Mexico thus clandestinely seck to evade “the effect of this decis-
ion,” which she was pledged to give full efteet to without objection, eva-
sion, or delay, and yet claim that she has observed the terms of the
treaty !  Quld fuedt per alivm facit per se. And it may be added that he
who acts i the dark may be seen in his works.  Does the honor of the
United S ates regnive indulgence to be given to these clandestine pro-

cecdings of Mexico in violation of a treaty ?

Permit me to say, in regard to the un«w‘/ued book submitted by M,
Lines, that it certainly shows on its face that it is unfair and unjust in
its statements, both of the law and the facts—unintentionally, of course,
I will concede.  Numerots cases are cited in it as precedents, most of
which are noticed in My, Shellabarger’s brief, and not one of which is
analogous to this, or even touches the principle of the finality of awards,
which is involved in this case. And to show the unfairness of' this
docament. take the tollowing as aninstance.  On page xi of the « Intro-
duction 7 is the f()UO\\'in“ :

The Government ot ’\Iv\u o was not unfamiliar with the doctrine of Vattel, p. 277,
that an award = evident!ly unjust and unreasonable * * shonld deserve no at-
tention,” nor did it torget that this doctrine had heen sunecessfully maintained by the
United Ntates, &c.

This garbles the langnage of Vattel, perverts his meaning, and falsi-
fies the proceedings of the United States.  What Vattel does say on
that page is this: * When onee the contending parties have entered into
articles of arbitration, they are bound to abide by the sentence of the
arbitrators; they hd\e uw-wod to do this; and the faith of treaties
should be 1‘@1101011513 observed.” This is our position.  But the next
sentence is the one garbled aud perverted, which is to the effect that if
the arbitrators should forfeit the character with which they were invested,
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there has been any frandulent exaggeration of the company’s c¢laim as
allowed, which would justify the withholding payment of a part of the
award, permit me to say, with all due deference, that Congress, in my
humble judgment, can have no powerover the award whatsoever, The
treaty-making power is as distinet a tr:bunal, and asindependent of
Congress in its appropriate sphere, as the Supreme Court of the United
States. Congress cannot make or assist to make a treaty, nor can it
modify or ¢change an award of an international eommission made under
a treaty. The power of executing a treaty, or an award under a treaty,
is exclusively vested in the Executive.  And permit me most respect-
tfully to suggest that Congress can to no extent whatever exercise
either the judicial or the execntive tunctions, and it is equally without
aunthority over the matters of the treaty-making power. Congress can-
not grant a new trial or rehearing of a case in court, or before an inter-
national eommission.

In United States »s. Klein, 13 Wall. R., 129, the Supreme Court
declared an act ¢f Congress nuncounstitutional and void which assumed
to dictate and direct the action of the Court of Claims and Supreme
Court, in relation to pardon and amnesty.  And Congress cannot ¢on-
fer jurisdiction on either an existing tribunal or a newly-created one,
to review or modify a judgment or international awavd, which had pre-
vicasly to the passage of the act become final and conelusive under the
provisions of” a treaty.  Aund an act of Congress to withhold trom a
person mouney, to which he had become entitled under an award which
had becone tinal and conclusive by the terms of the treaty, woudd be
most clearly nuconstitutional,  And I most respecttully suggest that
Congress cannot interfere by retroactive legisiation with the functions
and duties ot the treaty making power, in executing, fultilling, or giving
effect to treaty stipulations.

At different periods in our Government questions have avisen as to
the extent ot the authority of Congress to interfere with matters per-
taining to the treaty-making power, but the supremacy of the latter,
within the spliere of its authority, has been heretofore consistently
mentained. [Story on the Constitation, see. 1841.] And I have abid-
ing confidence that it will not be snrrendered by your Exeelleney.  If
the treaty-making power should survender to Cougress the control over
or the right to intectere with the due execution of treaty stipnlations,
the publie faith woukd be liable to be tampered with, and the country
involved in difficulties with foreizn eountries, and it would furnish a
rich field ftor lobby members, and some foreign nations would keep a
standing lobby under constant ectployment.  And the result would be
demoralization and corruption and violations of the publie faith, to the
discredit and degradition of the nation.

With entire contidence that your Excelleney, anid the hoaxorable See-
retary of State, will maintain the supremacy and integrity ot the treaty-
making power, as well as the honor of the United States, by requiring
of Mexico the performance of specitic treaty stipulations. I submit the
above,

With great respeet, &,
T. W, DARTLEY,
Of Counsel for the La Abra Nilver Mining o,

President Haves.
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of thix heart-weaving case, the propositicn to send it again to Congress on a cruise
ot mere adventuve and haphazard cannot he too earnestly opposed or too decidedly
condemned.

XV. Withholding vayment in the cirenmstances isnot nnlawful merely ; it amonnts
to usurpation, marked by very gross oppression as to persons interested in the right
result.  As one of these, connected in no manuer with the frand alleged but still an-
proven, 1 feel bound to meet the proposed re-reference to Congress wirh an carnest
and indignant protest, be the consequences what they may, in public orin private.

. B. WARDEN,
OFf Counsel.

No. 57,
Alice Weil, &e., to Mr. Ervarts.

WASHINGTON, dugust 27, 1879,

S1r: The first section of the act of Congress approved June 18, 1878,
provides—

That the Secretary ol State he,and he is heveby, authorized and required to receive
any aud all moneys which may be paid by thie Mexican Republic under ana in pur-
snance of the conventions herween the United States and the Mexican Republic for
the adjustiient of claims, concluded July fonrth, eighreen hundrea and sixty-cight,
and April twenty ninth, erghteen hundred and seventy-six : avd whenever and as often
as any installments shall iave heen paid by the Mexican Republie on aceonnt of said
awards, to distribnte the moneys so received in ratable proportions among the cor-
porations, companies, or private individaals, respectively, in whose favor awards have
been made by said Commissioners, or by the umpires, or to their legal vepresentatives
or assigns, exeapt ax in this act otheinwise limided oy provided, §c.

The Himitation referred to in the last-quoted elanse of the first section
is defined in the fifth section of said act in these words:

And whercas the Governnent of Mexico hasealled the attentien of the Government
of the Unired States to the elaims hereinafter named with a view to a rehearing, there-
fore. be it enacted that the President he and heis hereby, veqguested to investigate any
charges of fraud presented by the Mexican Government as to the cases hereinafrer
nawed, and 1f he shall be of ihe opinion that the honor ot the United Stares, the prin-
ciples ot public law, ov considerations of justice wid eqnity, require that the awavds
in the eases of Benjamin Weil and La Abra Silver Mining Company, or cither of them,
should he opened and the ensos petried, it shall be lawtul for him to withhold payient of
satd awards, or either of them, &e.

Tt will be observed that the sole ground on which payinent can be
withheld in the eases named, or either of them, is that the President
“shall be of the opinion” that said awards, or cither of them, < should
be opened and the cases retried.”

On the 20th day of this month the Hon. I'. W, Beward, Acting Secre-
tary of State, fransmitted to ns through counsel “astatement enmbody-
ing the President’s conciusions in regard to the Weil and La Abra
cases,” and from this statement it is elear that the President is of the
opinion that the awards in question cannot be opened and the cases re-
tried.”

This conclusion of the President nullifies the supposed anthovity con-
ferred on him to withhold payment, under the Hmitations contained in
the fifth section, hereinbefore cited, and devolves on the Seeretary of
State the duty of distributing the moneys < paid by the Mexican Re
public on account of said awards,” as required by the first section of
said aet. :

We theretore insist that you proceed to make the distribution re-
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quired by law, and demand payvment of the sums due us under and by
virtue ot the award in favor of Benjamin Weil, deceased.
Weare, very respectfully, your obedient servants,
ALICE WEIL,
Adwinistratrie of Benjamin Weil, deceased.
L. B. CAINXN, Assignee.
J. O. DI CASTRO, Assignee.
By JOIINSTON & WARDEN,
Their Attorieys.
JOHN J. KEY, Adssignce.

-No. 93.
Mr. Zamdacona to My, Irarts.

LEcATION 0¥ MBEXICO,
Orange, Adugust 25, 1879.

Mr. Secrerary @ With the note off your Department of the 20th in-
stant 1 veceived a copy of the conclusions reached by the President
after examining, aceording to the act of Congress of June 18, 1873, the
claim of Benjamin Weil and that of the Abra Mining Company.

[ appreciate, and the Mexican Government will also duly appreciate,
the sentiment of noble dignity in obedience to which the President de-
clares that the honor of the United States requires an investigation of
the two claims aforesaid, in order to ascertain whether they have been
a means of converting this Republie into an instrument of fraud against

Jafriendly power.

It is unnecessary to say that I have received no instruetions from my
Government with regard to the new phase which the npright opinion of
the President gives to these elaims, and the Depatment of State will
consequently not think it strange that L lrive nothing to say in relation
to the form of investigation that has seemed preferable to the President,
or that I still refrain trom reproducing the opinion which has alwavs
been entertained by the Mexican Government, viz, that the sitnation in
which the two elaims in guestion now are might affect, not only the un-
tarnished honor of the United States, of which the Department of State
ix 80 worthy and zealous a eustodian, but also highly important ques-
tions of equity and of international justice.

There is, however, Mr. Secretary, in the concelusions which the De-
partment ot State has been pleased to commmumicate to me, one point
which requires veetificalion on the part of this legation, and whose
urgent chavacter induces me to express, without further delay, what I
consider as the feeling, the desire, and the hope of the Mexican Govern-
ment.

In the tourth of the aforesaid conclusions it is annonneed as possible,
in case this opinion shall be adopted Ly the Pepartment of State, that
the instaliments hitherto held may be paid to the Abra Mining Company,
for the reasons that the principal objections on our part in this matter
refer to the frandulent exaggeration of the damages.

The Department of State will permit me to remark that, in the opin-
ion of my Government, the principal one of its observations, and the
most important of” its proofs in relation to the Abra Mining Company,
are those which attack the fundamental pretext of the claim, which
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alluded to, allowing him to occupy this same piece of property for six
months, with the privilege of extension, the property to be turned over
thereafter to Mr. Iixall, or his successor, with all improvements, and
without charge for the latter. (Original agreement filed by Mexico,
¢ evidence before Commission, p. 71; execution admitted by Exall in his
affidavit of June 11, 1874, p. 72, case of’ Mexico.) This agreement was
extended by Granger August 7, 1868, five months after the alleged forei-
ble expulsion of the company. (Original filed by Mexico, “evidence be-
fore Comnuission,” p. 71, case of Mexico.) Irederick Sundell, assayer of
the Durango Mining Company of New York, swears (“ new evidence,”
pp. 117, 118, case ot Mexico) that his company carried on operations in
the same distriet with La Abra Company; that he never heard of any
hostility to the latter on the part of the Mexican authorities ; had there
been such hostility deponent must have heard of it.  Superintendent
Exall and Prefect Olvera appeared to be great friends. The forater
offered the latter many courtesies, such as breaktasts, serenades, &c.

6. The people, consisting chiefly of the employés of the company, were
quiet and peaceable, even submitting to oppression from the company.
July 13, 1867, the company in New York having refused to send him
money to pay the miners, Exall writes Garth (“new evidence,” p. 100,
case of Mexico) :

I thonght it best not to stop oft immediately, but preparve the miners for the climge.
I let them work on one week longer, and during that week informed them ot my in-
tentions. They said nothing offensive, bhut of course were disappointed, as it would
be a bad time for them to be withont work—in the rainy season.  Since stopping otf
we have been trying to make arrangements with the men to work by the carga (load).
I have succeeded in getting four miners to work by shaves and by the carga,  * % *
We can do better with them when they are a little hungry.

.

II.

There were no specitic acts of hostility to the company tending to
drive it from Mexico, oreven to make its work unprofitable.

1. The forced loan of $1,200 levied by Colonel Valdespino upon the
inhabitants of Tayoltita generally was not an act of hostility to the com-
pany. In his decision in the case of McManus Brothers vs. Mexico, No.
348, Sir Edward Thornton says: ¢The umpire, atter examination ot the
treaties between the two countries, can find no mention of forced loans
and no stipulation which accords or implies the exemption of United
States citizeus from their payment.” Moreover, the company did not
pay its proportion {one-quarter) of this loan, pleading as an excuse the
lack of fands; and no inconveunience resulted to it from the non-paywment.
(Letters of Superintendent de Lagnel, ¢ new evidence,” pp. 125 and 126,
case of Mexico.) The letters in the press copy-book of the company
make no mention ot any other attempted forced loan, though from the
vigorous protest ot the superintendent (¢ new evidence,” pp. 123 to 125,
case of Mexico) against the payment ot excessive taxes (which had the
effect, as before stated, to reduce them 99 per cent.), it is certain that
such a transaction would have been recorded. Nor do these letters,
covering a period ot two years and cight months, and exhibiting the
entire operations of the company, allude to any detention of supplies
by the Mexican authorities.

2. The robbery of Scott of $1,178, heretofore allunded to, was commit-
ted by b ndits, whom the military sought to puuish. (¢ New evidence,”
. 125, case of Mexico.)

3. No male trains of the company were ever seized by the authorities.
The letters ot Superintendent Bartholow, of February 6, 1866, to (rarth,
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of February 21, 1866, to Echeguren, Quintana & Co., and February 28,
1866, to J. G. Rice, superintendent Durango Mining Company (‘‘new
evidence,” pp. 82 and 83, case of Mexico), as well as the accounts of the
company, not printed in the case of Mexico, show that the company

' hired its transportation to and from Mazatlan, and Bartholow’s letter

E of February 21, 1866, to Don Angel Castillo de Valle (¢ new evidence,”
p. 144, case of Mexico) shows that he secured from the military author-
ities exemption from confiscation for the property of his Mexican packers.
His letter of May 5, 1866, tarning over the property to his successor,
de Lagnel (“new evidence,” pp. 85 and 86, case of Mexico), shows that
for its work at the mines the company owned twelve mules. Some of
these mules, according to the evidence filed by Mexico before the Com-
mission (p. 129, case of Mexico), were sold by *the people of the com-
pany,” and others ridden away when they left. In his letter from New
York, Granger, of June 15, 1868, three months after the alleged forcible
expulsion (“‘new evidence,” p. 152, case of Mexico), Exall states that he
is getting up an inventory of the property for parties whom he hopes to
induce to purchase the mines, and that in place of the ten mules which
appeared on the inventory brought home by de Lagnel, he has ¢ put
four mules at 860—=$240.”

4. William Grove was murdered, as before stated, by another em-
ployé of the company, and so far were the authorities from instigating
or conniving at his murder that they tried, sentenced, and shot the of-
fender. (‘“New evidence,” pp. 127 and 128, case of Mexico.)

5. The people never assaulted the hacienda of the company. There is
no mention of such a thing in its correspondence. Frederick Sundell,
assayer of the neighboring American mining company, still at work
there, swears that he never heard of it, and it could not have happened
without his knowledge.

6. The next complaint of the company is that the Mexicans carried
off its ores. There is no mention of this in the company’s letters. If
the'new evidence presented by Mexico has been sufficient to raise a
doubt in the mind of the Secretary as to whether those ores were not
utterly worthless, the persons charged with stealing such worthless
rock may well claim the benefit of that doubt.

7. The matter of the letters of Prefect Mora and Judge Soto, to
Superintendent Exall, of June and July, 1867 (eight months before the
alleged forcible expulsion), has been fully discussed in our argument
before the Secretary (pp. 16-21). Those four letters, with the one of
Valdespino, comprise every scrap of documentary evidence filed by the
claimant. They make much the strongest part of its case. Their au-
thenticity is not admitted by Mexico, and was denied by Mora, a wit-
ness for the company. (‘Evidence before Commission,” p. 140, case of
Mexico.) They are incorrectly translated, and the dates of the two
letters of Soto, even if they are authentic, are evidently changed from
June 4 to July 4, and from June 5 to July 24. It.is admitted that some
correspondence passed with reference to the broken promises of the
company to pay its workmen, That correspondence ended as early as
July 10. The next day, July 11, 1867, Exall writes the Prefect Mora a
letter, closing as follows:

And if you had known the circumstances and causes which led to the paralyzation
of the works, it would have been apparent to you that I could not do otherwise. Ihave
offered to the operatives all the mines to be worked on shares by the carga, and some
are already at work; and desiring that with this there may be the most friendly un-
derstanding about this affair,

I am, your most atfectionate servant,
CHARLES H. EXALL,
Superintendent La dbra Silver Mining Company.
H. Ex. 103——37
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Two days afterwards, July 13, 1867, he writes Garth:

When I received your letter by Sr. M. I was working the Abra, Cristo Luz, Arroyan—
a small force in each. Seeing the decided manner in which all further aid for the
present was refused, and the injunction to cut down all expenses, necessitated my
stopping off the whole force from the mines. As I had only a short time previous re-
duced the cash payment from one-third to (which occasioned a stop for eight
or ten days, which I was glad of, as it was so much clear gain, and a ULttle spat with
the officials which was gotten through without much trouble), I thought it best not to stop
off immediately, but prepare the miners for the change. I bavesucceeded in getting
four miners to work by the carga. * ~ * Wae can do better with themn when they
are a little hungry. (*‘New evidence,” pp. 136,137, case of Mexico.)

It was the refusal of the company to send money, and not the “spat
with the officials,” which interrupted the work. Irom the 10th to the
13th July the work went on without difficulty. The three days were
‘eonsumed in cleaning up” the run of ores which had commenced May
27 (“New evidence,” p. 103, case of Mexico). Did the memory of
this correspondence which, at the time, he called ‘“a little spat gotten
through without much trouble,” which did not interrupt the work, and
which he had so far forgotten on the 6th of October as to write Garth
(p. 104, case of Mexico) that there were * no difficulties about author-
ities, boundaries, or anything else,” provided money was sent—did the
recollection of this correspondence influence Exall, eight months after-
wards, to flee for his life from the mountains of Durango? Or did he,
as the proofs filed by Mexico show, after exhausting himself in vain
demands upon the company for money, and notifying it by his letter of
January 24, 1868, that if by the next steamer he received no assistance
he intended “leaving for the East,” deliberately arrange for the preser-
vation of the property, leave an agent in charge, go to New York ¢ to
inquire into the intentions of the company,” and failing to get satisfac-
tion from it, or to organize a new compauny, finally abandon the mines
after July, 1868, tour months after he swears he was driven away by
the Mexicans? (‘“New evidence,” pp. 148-154, case of Mexico.)

8. One more overt act of lositility was charged agaiust the author-
ities, to wit: That in Jaunnary, 1868, they arrested Superintendent
Exall without cause, fined him and cast him into a filthy prison, from
which he was only released by theinfluence ot his clerk, “ who promised
to pay his fine” (pp. 142-144, case of Mexico). Truly an ignominious
position for the agent of this wealthy corporation. What does the
press copy-book say of this transaction? In a long and by no means
humble protest addressed to Prefect Olvera, dated January 7, 1868,
Exall complains that Judge Nicanor Perez came to the company’s ha-
eienda on official business with one of the employés, and went to a pri-
vate room. Exall ordered him out ‘“respectfully.” The judge got
angry; went home; sent for Ixall to come to his house ; lectured him
severely for disrespect; and told him he never wanted to see him at his
house except on business. As Exall turned to go, the judge called him
back, and kept bim an hour, abusing him in ¢“the most violent lan-
guage.” Exallasked the judge if he was going toimprison him, *please
to do so, as I had a headache and wished to lie down. He then gave
me permission to go to the hacienda, but to consider myself still his
prisoner, and [report?] at his house whenever ordered.” This was
doubtless an undignitied proceeding on the part of the judge, and a
disagreeable experience for Exall; but did it justify his desertion, two
months afterwards, of a property on which thousands of dollars had
been expended, and from which (according to the claimants) millions
were about to be realized?

9. What more was charged by the company upon the authorities ?
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If, after having given the foregoing suggestions the careful attention
we bespeak for them, the Secretary shall be of opinion that they do not
bring into grave doubt the charge of the forcible expulsion of the com-
pany from its mines, (which, in our opinion, is the main proposition in-
volved in the claim, and affected by the newly-discovered evidence), but
thatinvestigation should be confined to the expenditures upon the mines,
or whatever else may be included as going to make up the measure of
damages, the undersigned beg leave respectfully to point out the dan-
ger of assuming any sum as the proper damages, or as being less than
the proper damages which Mexico ought to pay to the claimant. The
amount now in the hands of the United States to the credit of this
award is about $150,000. It is by no means certain that the entire in-
vestment of the company, with interest added, would reach that sun.
The evidence filed by the claimant before the Commission, as to the
mines purchased and the amounts paid for them, was imperfect and
conflicting, (pp. 64-69, case of Mexico). Mines appear in the title pa-
pers and suddenly drop out again ; and the amounts stated by different
witnesses are far from agreeing. One paper pretends to transfer 550
feet of the Nuestra Sefiora de Guadalupe mine, the consideration not
being named. The press copy-book (‘ New evidence,” pp. 65, 66, and 67,
case of Mexico)shows usthatLa Abra Company was merely a stockholder
in the Nuestra Sefiora de Guadalupe Mining Company for 550 shares.
The claim of that company against Mexico, No. 821, was rejected by
the umpire, and La Abra Company had no right to recover on its stock,
whatever it may have paid for it. Again, Bartholow swore that La
Abra Company paid $22,000 gold for 2% of La Abra Mine, and this sum
goes to make up the award of the umpire. The company’s report for
for 1866 shows that it issned $22,000 stock for that mine (p. 64, case of
Mexico). If it were decided that Mexico should reimburse to the stock-
holders of the company their investment, with interest, the contributors
of the Abra mine should first be required to show that that mine was
of some appreciable value. The reportsof the company themselves are
far from reliable, either as to the payments on stock, the amounts paid
for the mines, or the subsequent expenditures. Large sums, going to
make up the award, evidently represent expenses incurred in the pros-
ecution of the claim itself. There is not one syllable of trustworthy
evidence in the whole case of the company; and no one can tell, with-
out that thorough investigation which the Secretary advises, but de-
clares his Department powerless to undertake, exactly or even approxi-
mately, what amount of money these speculators sunk in their foolish
enterprise, and which they have sought to recover many times over by
this dishonest and utterly fraudulent claim.

In conclusion, permit us to repeat the résumé of this case, given on
page 76 of our printed argument of May 17 :

The company, deceived by the former owners of the mines and by its first superin-
tendent, began with high hopes of success, and received all the aid which the Mexi-
can authorities could render. These hopes gradually drooped until, when a little
more than a year had passed without favorable results, the stockholders declined to
sink any more money in the enterprise. The last superintendent continued to strug-
gle for nearly a year longer, running into debt, begging for money and finding no ore
that would pay the cost of mining. He then, voluntarily and without a hand being
lifted against him in Mexico, went to New York to try and collect his pay from the
company. Thisand all other aid being refused him, he still kept control, giving

directions to his representative at the mines, and hoping to form a new company from
which to recover his losses.
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The claim was an afterthought. Neither Mexico nor the United
States ever heard of it until two years after it is alleged to have ac-
crued. The Claims Commission having been established, it was then
taken up by infamous men, and prosecuted by infamous methods.
Whatever losses the company may have suffered in the purchase of its
mines, and their improvement, or in the prosecution of this claim, not
one cent can be justly charged against the Republic of Mexico, and it
is our firm belief that any tribunal which, in the vindication of the honor
of the United States, shall be charged with the investigation of this
claim, must inevitably come to this conclusion.

Very respectfully,
JHN A. J. CRESWELL,
ROB'T B. LINES,
Counsel for Mexico.
W ASHINGTON, D. C., September 1, 1879.

No. 60.
Confidential.| Avucust 13, 1879.

To the PRESIDENT :

I have brought to a close my examinations ot the proofs, documents,
and arguments laid before me on the part of the Mexican Government,
both in the case of Benjamin Weil and of the La Abra Silver ’\lmmg
Company, and have heard oral argument, also, from counsel represent-
ing that Government. In reply to the application of the Mexican Gov-
ernment in respect ot both of their cases, I have heard counsel in behalf
of the parties interested in the awards respeectively.

The conclusions I have come to as to the proper course to be pursued
Dby the President under the diplomatic presentation of their cases made
by the Republic of Mexico, and the request made to the President by
Congress, under the fifth section of the act of June 18, 1878, providing
for the distribution of the awards under the convention with Mexico,
are as follows:

First. I am of opinion that as between the United States and Mex-
ico the latter Government has no right to complain of the conduct
of these claims before the tribunal of Commissioners and umpire pro-
vided by the convention, or of the judgments given thereupon, so far as
the integrity of the tribunal is concerned, the regularity of the proceed-
ings, the full opportunity in time and after notice to meet the case of
the respective claimants, and the free and deliberate choice exercised
by Mexico as to the methods, the measures, and meaus of the defense
against the same.

I conclude, therefore, that neither the principles of public law nor
considerations of justice or equity require or permit as between the
United States and Mexico that the awards in these cases should be
opened and the cases retried before a new international tribunal, or
under any new convention or negotiation respecting the same between
the United States and Mexico.

Second. I am, however, of opinion that the matters brought to the
attention of this Government on the part of Mexico do bring into grave
doubt the substantial integrity of the claim of Benjamin Weil, and the
sincerity of the evidence as to the measure of damages insisted upon
and accorded in the case of the La Abra Silver Mining Company, and
that the honor of the United States does require that these two cases
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should be further investigated by the United States to ascertain whether
this Government has been made the means of enforcing against a friendly
power claims of our citizens based upon or exaggerated by fraud.

If such further investigation should remove the doubts which have
been fairly raised upon the representatious of Mexico, the honor of the
United States will have been completely maintained. If, on the other
hand, the claimants shall fail in removing these doubts, or they should
be replaced by certain condemmnation, the honor of the United States
will be vindicated by such measures as may then be dictated.

Third. The executive government is not furnished with the means of
instituting and pursuing methods of investigation which can coerce the
production of evidence or compel the examination of parties and wit-
nesses.

The authority for such an investigation must proceed from Congress.
I would advise, therefore, that the proofs and conclusions you shall
come to thereon, if adverse to the immediate payment on these awards
of the installments received from Mexico, be laid before Congress for
the exercise of their plenary authority in the matter.

Fourth. It may be that, as the main imputation in the case of the
La Abra Silver Mining Company is of fraudulent exaggeration of the
claim in its measure of damages, it may consist with a proper reserva-
tion of further investigation in this case to make the distribution of the
installments in hand.

I have this subordinate consideration still under examination, and
should you entertain this distinction will submit my further conclusions
on this point.

All which is respectfully submitted.

WM. M. EVARTS.

AUGUST 8, 1879.

The foregoing conclusions of the Secretary of State are approved.
R. B. HAYES.
AvuGust 13, 1879.

No. 61.
Mr. Hunter to Mr. Zamacona.

DEPARTMENT OF STATE,
Washington, September 6, 1879.
Sir: I have the honor to communicate to you herewith, in accord-
ance with the directions of the President, a statement of the conclusions
reached in the matter of the La Abra Silver Mining Company award,
under the convention of July 4, 1868, with Mexico, upon the point re-
served for further consideration in the paper sent to you on the 20th
ultimo. A copy of the statement has been furnished to the counsel for
both parties in the case.
I profit by this occasion, sir, to again assure you of my very high con-
sideration.
. W. HUNTER,
Acting Secretary



MEXICAN CLAIMS. 533

SEPTEMBER 5, 1879.
To the PRESIDENT:

Sir: The parties interested in the case of the La Abra Mining Company, having
desired fromn you a further consideration of the point reserved in my former state-
ment to you of myv views in that case, and the matter having been referred to me to
that end, I respectfully submit my conclusions on that point.

1. Upon a renewed examination of the matter, as laid before me by the Mexican
Government, I am confirmed in the opinion that the proper limits of the further con-
sideration which the honor of the Government should prompt it to give to this award
should confine the investigation to the question of a fraudulent exaggeration of the
claim by the parties before the Comurission, to which, under the provision of the con-
vention, it was presented by this Government.

2. Upon a eareful estimate as to any probable or just reduction of the claim from
further investigation, should Congress institute it, and under a sense of the obligation
of the executive government to avoid any present deprivation of right which does
not seenn necessary to ultimate results, I am of opinion that its distributive share of
the installiments thus far received from Mexico may properly be paid to the e¢laimants,
reserving the question as to later installments.

If this conclusion shonld receive your approval, the payment can be made upen the
verification at the Department of State of the rightful parties to receive it.

WM. M. EVARTS.

SEPTEMBER 3, 1879.

Approved :
R. B. HAYES.
SEPTEMBER 5, 1879,

No. 62.

MOTION OF COUNSEL FOR MEXICO FOR RECONSIDIERATION OF THE DE-
CISION AUTHORIZING A PARTIAL PAYMENT OF THE AWARD T0 SAID
COMPANY.

In the matter ot the fraudulent claim of La Abra Silver Mining Com-
pany vs. Mexico.

Hon. WiLLIAM M. EVARTS,
Secretary of State:

SIR: The undersigned, counsel for Mexico, have the honor to acknowl-
edge the receipt of the Department’s letter of the 6th instant, trans-
mitting the conclusions of the Secretary, dated at Windsor, Vt., on the
3d, and approved by the President on the 5th instant, authorizing the
distribution of the installments already paid by Mexico to the credit of
the award in favor of La Abra Mining Company, on the ground that
the charges preferred by Mexico and the proofs submitted in support
thereof tend only to establish a ¢ frandulent exaggeration ” of the claim
of that company: and that upon a * careful estimate as to any probable
or just reduction of the claim from further investigation” (which it had
been determined by the decision of the Secretary, dated August 20, to
recommend to Congress), it is not supposed that the alleged right of the
claimant to the amount now in hand (nearty $150,000) would be affected
by the result of such investigation.

The undersigned had filed in the Department a brief, dated the 1st
of September, in which they reasserted, in the strongest terms at their
command, the position consistently held by Mexico in this matter, to
wit: That the claim of La Abra Mining Company was wholly fraudulent
and without foundation. In this brief they gave citations from the
“proofs now in the hands of the Department, in support of that position,
and protested against the distribution of the money on the assumption
that the investigation which had been decided on should or could be
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respondence of its superintendents for over two years and a half, cov-
ering the entire time of its occupancy of, and extending long after its
pretended expulsion from the mines in Mexico. This book is identified
as a whole by one of the company’s superintendents, and the letters -
which it contains treat not only of the value of the property, but of the
entire business of the company and its varied, intimate, and, as we con-
tend, friendly relations with the Mexican authorities and people. The
same book, and frequently the same letter, will tend to prove both that
the “ores” of the mines were worthless, aud that the mines were aban-
doned deliberately for that reason, without compulsion from the Mexi-
cans.

For instance, on the 6th of October, 1867, Superintendent Exall wrote
Treasurer Garth: “I have exhausted all the ore that I had on hand
that was worth working. That which I worked was very poor and the
yield small. The La Luz on the patio won’t pay to throw it into the
river. I have had numerous assays made from all parts of each pile.
The returns won’tpay.” Tlese statemnents of the superintendent, under
the recommendation of the Secretary, it would be proper to take into
consideration as affecting the measure of damages. DBut in the same
letter, a few lines further down, Exall says, ¢ Thereis no difficulties
about authorities, boundaries, or anything else concerning the mines
and haciendas, provided there is money in hand, and money must be
sent;” and this statement, under the recommendation of the Secretary,
would be exeluded from the investigation, because it goes to the root
of the claim and, if true, proves that the claimant should never have
recovered a cent of damages from Mexico.

The letters of Treasurer Garth, also (written on his letter-heads, and
identified by Superintendent de Lagnel), must suffer similar mutilation
to fit the limits of the proposed investigation. On the 10th July. 1867,
he wrote Exall 1epeating his refusal to send him money from the ex-
hausted treasury of the company, lamenting the worthlessness of the
‘“ores” asdisclosed to him by de Lagnel, and saying, “If it cost more
than it comes to, the sooner we find it out, the better.” Thus far it
would be proper for a tribunal investigating the question of exaggera-
tion of damages to read and consider this letter, as it bringsinto grave
doubt the justice of the award of $100,000 and interest made by the um-
pire for the so-called ¢‘ores.” But such a tribunal would not be at lib-
erty to finish the sentence as it was written by Garth—¢and the sooner
we stop, the better for all parties concerned ’—since this reveals the
intention and the motive of the subsequent voluntary abandonment of
the mines, and tends to release Mexico from all responsibility in dam-
ages.

The frequent letters of Garth, stating that he had protested the su-
perintendent’s draft, and would send him no more money, would be
admissible as going to a reduction of the amount awarded for expendi-
tures. But the letters and reports of Superintendents Barlow, de Lag-
nel and Exall, acknowledging the extension of title, the military pro-
tection, and other friendly acts of the authorities, which are scattered
8o freely through the press copy-book; the deliberate notification from
Exall tothe treasurer in January, 1863, that if he did not receive money
by the next steamer he would leave for the East; his letter to Granger
in February formally transferring to him the care of the mines; his
subsequent letters to Granger from the United States down to July,
1868, instructing him to get extensions of titles and to take care of the
property, selling only so much as was necessary to support him, while
he (Exall) would try to secure their arrears of wages by the formation
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of a new company to take the mines off the hands of the old one; the
letter of Granger of August 13, 1868, excusing himself from pavmg
taxes on the mines from Whl(,].l fhe company now claim to have been
driven in March, becanse he has no money, and Superintendent Exall
will return in November—all these must be ruled out, as tending to show
that the claim was not only ¢ fraudulently exqggerated » but trauda-
lently and wickedly originated.

We will not enlarge further upon the anomalies which, in our opin-
ion, will be presented by the partial investigation proposed by the Sec-
retary. In view, however, of the matters set forth herein aud in the
papers which were not before him at the date of his last report, we have
the honor to ask a reconsideration of the honorable Secretary’s decision.

Very respectfully, your obedient servants,
JNO. A. J. CRESWELL.
ROBERT B. LINER.
WASHINGTON, D. C., September 9, 1879.

No. 63.

In the matter of the questions in relation to awards made under the
treaty of July 4, 1868, between the United States and Mexico.

The undersigned, appearing for the legal representatives of Benjamin
Weil, deceased, present a statement, which they have prepared with
care, and which they feel quite sure is just to all concerned. One of
the awards which Mexico alleges to be fraudulent was made in favor of
said Weil. We say that it is not now liable to such exception; and the
statement just referred to is connected with an argument, intended to
convince all fair investigation of the subject, that there is no power
to disturb the said award.

It is unnecessary to go further; but we have thought fit to argue
also, that, even if the case attempted to be made by Mexico, in an ap-
peal to Congress, which is wholly powerless to entertain the matter, had
been made to a tribunal having ample jurisdiction of such matters, it
would have been dismissed. e also point out that there is no tribunal
having jurisdiction of a case like that here under notice.

On the 4th of July, 1868, a treaty was concluded hetween the United
States and Mexico, whereby the high contracting parties made the fol-
lowing agreement:

All claims on the part of corporations, compauies, or privaté individuals, citizens
of the United States, upon the Government of the Mexican Republic, arising from
injuries to their persons or property by authorities of the Mexican Republic, and all
claims on the part of corporations, companies, or private individuals, citizens of the
Mexican Republic, upon the Government of the Urnited States, arising from injuries
to their persons or property by authorities of the United States, which may have
DLeen presented to either Government for its interposition with the other since the
signature of the treaty of Guadalupe Hidalgo, between the United States and the
Mexican Republic, of the 2d of February, 1848, and which yet remain unsettled, as
well as any other such claims which may be presented within the time hereinafter
specified, shall be referred to two commissioners.

Provision was then made for the appointment of the Commissioners,
for their meeting at Washington, for their taking a proper oath, for the
recording of their oath, and for their naming some third person to act
as umpire in any case or cases on which they themselves might differ
in opinion. If they should not be able to agree on the name of such
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third person, each of them was to name a person, and in each and every
case in which the Comissioners might differ in opinion as to the decision
which they ought to give, it was to be determined by lot which of the
two persons so named should be umpire in that particular case. The
umpire was to be under oath. Provision was made for the death, ab-
sence, incapacity, omission, or declension of the umpire to act. (Ar-
ticle I.)

The Commissioners were by the next article empowered to proceed in
such order and such manner as they might conjointly think proper, but
“upon such evidence or information only” as should be ¢ furnished by or
on behalf of their respective Governmments.” The treaty said, in terms:

They shall be bound to receive aud pernse all written documents or statements
which may be presented to them by or on behalf of their respective Governments in
support of or in answer to any claim, and to hear, if required, one person on each
side on behalf of each Government on each and every separate claim, (Article II.)

There ought, we think, to be no question that the Commissioners, in
the exercise of the peculiar jurisdiction thus created, could have taken
action, effectual to secure the furnishing of evidence on any point con-
cerning which a farther search of facts might seem to be essential to
the ends of justice. Liberal construction of this treaty, in this respect,
is indubitably called for by its very aims and ends.

In the preamble is this language:

It is desirable to maintain and inerease the friendly feeling between the Uunited

States and the Mexican Republic, and so to strengthen the system and principles of
republican Government on the American continent.

In order to accomplish an object so desirable, the treaty here in ques-
tion would quite naturally seek to provide liberally for the ascertain-
ment of the tacts on which decisions were to be pronounced by the Com-
missioners.

There is a very solemn provision for the absolute finality of those de-
cisions. In the second clause of the second article we find the words:

The President of the United States of America and the President of the Mexican
Republic hereby solemnly and sincerely engage to consider the decision of the Commis-
sioners conjointly, or of the nmpire, as the case may be, as absolutely final and con-
clusive upon each claim decided upon by them or bim respectively, and to give full
effect to such decisions without any objection, evasion, or delay whalsoever.

To the very end that this finality should be the more easily observ-
able, it was important that the Commissioners should lack no power to
secure, throngh the proper channels, all the information they might
need, in order to do substantial justice to all concerned.

The pertinence and the importance of this passing intimation will
appear as we go forward.

One of the provisions of the second article is thus expressed:

It shall be competent for cach Govermmnent to name one person to attend the Com-
missioners as agent on its behalf, to present and support claims on its behalf, and to

answer claims made upon it, and to represent it generally in all matters connected
with the mvestigation and decision thereof.

Another provision of the second article is of this tenor:

Should they fail to agree in opinion upon any individual claim, they shall call to
their assistance the umpire whom they have agreed to name, or who may be deter-
mined by lot, as the case may be; and such umpire, afier having examined the evidence
adduced for and against the claim, and after having heard, if required, one person on
each side as aforesaid, and consulted with the commissioners, shall decide thereupon
Jinally and without appeal.

That all matters of law, as well as all matters of fact, and that all
matters of mixed law and fact, were thus submitted, first to the com-
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As a preparation for the proper commentary on this language, it is
proper to remind investigators of this matter that the Mexican Govern-
ment is here before us, not so much as a “high contracting party” to an
international convention, as in the simple character of a decidedly liti-
gious litigant.

The case of Ohio ». Buttles* will be well remembered by at least one
member of the Senate Committee on the Judiciary. In that extremely
interesting case, Mr. Justice Ranney, speaking of the plaintiff, says:

When she appears as a suitor in her courts to enforce her rights of property, she
comes shorn of her attributes of sovereignty, and as a body politic, capable of con-

tracting, suing, and holdivg property, is subject to those rules of justice and right,

which, in ler sovercign character, she has prescribed for the government of her
people,

Let us think that it is as a litigant, not as a state, that Mexico, in
her irregular appeal to some unnamed tribunal, makes a plea of poverty.
That plea is often eloquent in a petition for indulgence; it is never a
good answer to a fair demand of justice.

As a litigant, the party now attempting to evade the payment of the
award made in favor of Benjamin Weil has manifested cratt where craft
was very much to be deplored. .

‘What could have been more generous and just than the offer inade by
Commissioner Wadsworth? What could have been less to be expected
than that such an offer should be met as the offer here in question actu-
ally was?

‘We do not, for an instant, treat the high award, of which the ques-
tion is at present, as if it had been an award of the common kind. We
cannot for an instant consent to liken it to an ordinary judgment in a
court of law. The high contracting parties, we have shown, took special
pains to stamp upon the awards to be made under the treaty they con-
cluded, a special character of finality. There was to be no objection,
no evasion, no delay whatever. But it may be well to look at some of
the well-settled rules of equity, respecting judgments and awards. This
we shall do hereafter. Now, we simply indicate our purpose in that
respect, and thereupon remark, that if Mexico, considered as a litigant,
declined the offer made by Commissioner Wadsworth, as above set forth,
she clearly has no equity, at this time, to go back of the decision of the
wmpire.

T%lat Commissioner Wadsworth and Commissioner Zamacoma differed
in opinion, has been shown. The umpire was Sir Edward Thornton, the
English minister, with the consent of the puissant Government he has
so ably and so creditably represented at our seat of Government.

This gentleman has been quite closely criticised by Sr. Avila, the ex-
tremely zealous agent of Mexico, the litigant. It may be questioned
whether Mexico, the state, could justify the criticism here alluded to.

Sir Edward Thornton was well warranted in saying:

In his niotions to rehear, the agent of Mexico has stated many facts which may be
capable of proof, but which have not been proved by the papers submitted to the
umpire. He has also shown immense ability in disputing the observations made by
the nmpire in support of his decisions, and in examining and discussing the merits of
the claims with the greatest minuteness and detail; and the nmpire is painfully im-
pressed with the feeling, that he might, with fairness, have been allowed the advan-
tage of the searching examination of the agent of Mexico when these claims were first
submitted to Liim, rather than after he had decided upon them. There was, at that
time, better cause for doing so than there is now; for one of the two commissioners
had already decided in favor of these claims before they came to the umpire. The

*3 Ohio State, 309,
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perfect, and final settlement of all claims referred to in said convention, reserving,
nevertheless, the right to show, at some future tine, and before the proper authority of the
United States, that the claims of Benjamin Weil, No. 447, and ** La Abra Silver Mining Co.,”
No. 489, both on the American docket, are fraudulent and based on affidavits of perjured
witnesses ; this with a view of appealing to the sentiments of justice und equity of the United
States Government, in order that the awards made in favor of claimants should be set aside.

The answer of Mr. Fish to the note of Mr. Mariscal includes these
words :

By article second of the convention the two Governments bind themselves to con-
sider the decisions of the commissioners and of the nmpire as absolutely final and con-
clusive, and to give full effect to such decisions, without any objection, evasion, or
delay whatsoever; aud by the 5th article the high coutracting parties agree to con-
sider the resnlt of the proceedings of the Commission asa full, perfect, and final settle-
ment of every claim upon either Government arising from transactions prior to the
exchange of ratifications thereof.

It may be quite proper that Mr. Avila should advise you of his views as to any par-
tienlar awards, or as to any points connected with the closing labors of the C nnuis-
sion, and you may have felt it to be your duty to bring to the notice of this Govern-
ment those views so communicated to you.

I must decline, however, to entertain the consideration of any question which may
contemplate any violation of, or departure from, the provisions of the convention as
to the final and binding nature of the awards,or to pass upon,or, by silence, to be
considered as acquiescing in, any attempt to determine the effect of any particular
award.

With your appreciation ot the objects in contemplation in this method of settle-
ment of differences between two Govermments, and with your intimate acquaint-
ance with the particular provisions of this convention with reference to the binding
character of the awards made by the commissioners or by the umpire, yon will readily
appreciate my extreme unwillingness to consider that, at the moment when the pro-
ceedings relating to the Commission have been brought to a elose, and the obligation
upon each Government to consider the result in each case as absolutely final and con-
clusive becomes perfect, the Government of Mexico has taken, or proposes to take,
any steps which would impair this obligation.

This by no means harsh but quite significant rebuke was not received
swvithout reply. It bears the date December 4, 1876. On the Sth of the
same month the Mexican minister replied, saying, among other things:

It is not my intention, nor the intention of Sr. Avila, to open any question what-
ever, nor to put in doubt the final and conclusive character of the above-mentioned
*

awards. ¥ * 1 beg leave to call yonr attention to the fact that Sr. Avila only
expresses ¥ ¥ * the possibility that the Mexican Governneut niay, at some future

time, have reconrse to some proper anthority of the United States to prove that the
two claims lie mentions were based ou perjury, with a view that the sentiments of
equity of the Government of the United States, once convineed that frands have
actually been committed, will thus prevent the definite triumph of these frands,

The minister of Mexico subjoined :

It seems clear that if snch an appeal should be made it will not be resorted to as a
means of discarding the obligation which binds Mexico, and that, should it prove un-
successful, the Mexican Government will recognize its obligations as before.

Although there was, at the time these words were written, a Congress
in session, which did not expire till the 4th of the next March, the Mexi-
can Government made no appeal whatever to that body. It was not
till the first of May, 1877, that the Mexican Government otherwise acted
on the explanations made by Mr. Mariscal than by paying the first in-
stallment under the treaty. Down to the day last named the project of
attempting to get rid of the two awards now-alleged to be fraudulent
appeared to be,and we have no doubt actually was, abandoned. Then,
however, it appears there was action on the part of the Mexican Gov-
ernment which looked toward a new endeavor to show cause why the
award to Weil and the award to the La Abra Mining Company should
not be paid to the claimants, respectively. And on the 7th of Septewn-
ber, 1877, the Mexican minister,resident at Washington, was instructed
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On the 6th of July, 1877, Mr. Johnston addressed to Secretary Evarts
the letter, of which a copy, marked B, is hereto annexed.

The Secretary of State has addressed to Hon. Thomas Swanun, ehair-
man of the House Committee on Foreign Affairs, a letter dated Novem-
ber 6, 1877, in which he invites attention to what he deems ¢ the neces-
sity of immediate legislation to enable the prompt payment of the
awards in favor of our citizens, under the Convention of July 4, 1363,
between the United States and Mexico.” After a statemeut, which we
need not set forth, the Secretary says :

The distribution of this sum, at least ($245,500.99-100), has been urgently pressed on
this Department, withont waiting for the appropriation by Congress of the sum
assumed by the Government of the United States, according to the terms of the Con-
vention, to wit, the sum of awards in favor of Mexican citizens against the Govern-
ment of the United States. This sum, in pursuance of the convention, is withheld
by Mexico from the aggregate awards in favor of our citizens. No doubt the prompt
distribution of money awarded to our citizens, and paid over to the Government of
the United States for that purpose, is an obligatory duty which this Government
should be most anxious to discharge. All delay is at the cost of the claimants, as the
Government does not charge itself with interest on the money in its hands. In the
present case I am informed that many ot the claimants are needy, and that there is
danger that their necessities may expose them to much greater loss than that of in-
terest,

I have, however, hesitated to make this distribution of the money on hand, which
would be according to the practice of the Government, because of some legislation
being necessary to make good to the fund the amount with which the Government of
the United States is chargeable, and because it is desirable that the form and manner
of the reservation from the instaliment in hand of the expenses of the Government
should now be settled. Besides, my predecessor had submitted a bill to carry out
these purposes to the last Congress, which passed the House unanimously, and re-
ceived the approval of the Committee on Foreign Relatious and of the Judiciary in
the Senate. The final passage of the bill in the Senate was arrested, in the last days
of the session, by a suggestion that evidence might be presented that two of the
awards were based upon traudulent testimony, and that some delay should be allowed
for that reason.

Since that time the Mexican Government has simply presented, in a pamphlet forin,
the motions made for a rehearing before the mmpire (Sir Edward Thornton) in the
cases of Benjamin Weil and of La Abra Mining Company, adding thereto the corre-
spoidence between the Mexican minister, Don Ignacio Mariscal, a'ud my predecessor,
Mr. Fish, in reterence to these two cases. These motions were denied by the umpire,
and these awards, standing upon the same footing of finality under the Convention
with all the others, are awaiting distribution.

In a communication accompanying these pamphlets, Sefior Cuellar, the Mexican
chargé d’affaires ad interim, states that the object of this appeal of his Government is
‘‘not to prevent the payment of the awards made by the umpire in the now extinct
Mixed Claims Commission, but only in the interest of rectitude and justice, to render
manifest the frand committed by the parties interested.”

I beg leave to inclose a copy of the bill of the last session, and to ask that it may
be promptly considered, that this Department may be relieved from the importunities
of the claimants, an installinent on whose awards is now in the hands of the Govern-
ment of the United States.

It seems, therefore, that, after reaching the conclusion advocated in
the documents hereto annexed, and actually ordering the distribution
they applied for, the Secretary of State, for the reasons indicated in his
Jjust-quoted letter, reconsidered his decision to distribute, and determined
to refer the matter to the Congress. We snbmit, that the decision which
he reconsidered was correct; and we insist that Congress has no power
to decide the question, so irregularly raised, as to the force of the award
which we maintain must be upheld.

Just here, it is advisable to turn back to the attempt of Mexico to ex-
cept without excepting—to reserve a right and yet to say that nothing
was to be reserved.

The purpose expressly indicated by the very critical and very zealous
advocate of Mexico was to reserve ¢ the right to show, at some future

H. Ex. 103——38
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It is proper to remark that nearly fifteen yvears afterwards Hon. Caleb
Cushing, then Attorney-General, gave an ofticial opinion, in the course
of which he said:

There is a distinetion, undoubtedly, between a treaty with a foreign power and a
treaty with Indians who are subjects of the United States. Examples may be cited
of acts of Congress which operate so as to modify or amend treaties with Indians.
As their sovereign and their guardian, we have occasionally assumed to do this, act-
ing in their interest and our own, and not in such cases violating engagements with
them, but seeking to give a more beneficial effect to such engagements.

But in the same opinion stand the sentences:

In waiving, as unnecessary and superfluous in the present case, any discussion as
to the relative anthority of these treaties and an act of Congress, let me not be under-
stood as acceding to the doctrine that all stipulations of treaties are subject to be re-
pealed or modified at any time by act of Congress. Without going into the question
liere, it sutfices to remark that every treaty is an express compact, in the niost solemn
form in which the United States can make a compact. Not to observe a treaty is to
violate a deliberate and express engagement. To violate such engagements of a
treaty with any foreign power atfords, of course, good cause of war.

In the case of Wilson ». Wall* Mr, Justice Grier, referring to an
act of Congress, containing part of a treaty with Indians, observes:

Now, while it is freely conceded that this construction given to the treaty shounld
form a rule for the snbsequent conduct of the Department, it canuot atfect titles be-
fore given by the Government, nor does it pretend to do so. Congress has no con-
stitutional power to settle the rights under treaties except in cases purely political.
The construction of them is the peculiar province of the judiciary, when a case shall
arise between individuals.

The same learned judge in Reichart ». T'elpst expresses himself as
follows:

“ Congress is bouud to regard the public treaties, and it had no power to organize a
Doard of revision to nullify titles contirmed many years before by tlie anthorized ageuts
of the GGovernment.,

Investigation of the subject here examined must unot overlook that
Congress has no jurisdiction either at law or in equity. The Senate,
trying an impeachment, is a court; but Congress never is a court. It
never has essentially judicial power. It is singularly anfit to be in-
vested with ¢ the power to hear and determine a cause.”

It there is aught to be decided here, it is a cause in equity, the plaint-
ift being Mexico and the defendants being the legal representatives of
Benjamin Weil, deceased. Here is a case for exercising the great power
known as jurisdiction, or here is no case at all.

If Congress, singularly unfit as 1t is to exercise judicial power, could
be rendered competent to act as a court of equity, would it not hasten
to dismiss the plaintiff’s bill ?

We have already, more than once, declined to liken the case of the
award here in question to the case of an ordinary award, or to the case
of an ordinary judgment at law.

But suppose, for the sake of the argument, that it had been an award
made a submission of a court of record, in aceordance with statutory
law. “The only grounds of setting aside an award ” of that description
‘“are, where the arbitrators have misbehaved themselves, or the award
had been corruptly and nnduly obtained. In seeking to set aside an
award on these grounds” in England * the application is confined to
the court where the submission has been made a rule of court,i and such
corruption or undue practice must be complained of before the last day

6 Wallace, 89, 6 Wallace, 160. t Gwinnett v. Bannister, 14 Ves., 530.
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of the next term after such arbitration is made, and published to the
parties.”*

In Gwinnett ». Bannister,t Lord Eldon held that there was no juris-
diction in equity, by injunction, to stay the process of a court of law
upon an award made a rule of court under the statute.

Where there is relief allowed in equity there must be clearest evidence
that there could not have been immediate correction of the wrong. In
other words, if the party alleging that he has been wronged by an d\\'(ll‘d
could have prevented the wrong by putting before the arbitrators the
proper testimony, he is clearly not relievable in equity.

And how is it with a judgment in a court of law? The rule, in this
respect, is quite familiar to most lawyers, but it may be well to suggest
that in Crim ». Handley,i Mr. Justice Clifford savs that ¢ courts of
equity will not enjoin judgments at law unless the complainant has an
equitable defense to the cause of action of whieh he could not avail him-
self at law, because it did not amnount to a legal defense; or where he
had a good defense at law of which he was prevented from availing him-
self by fraud and aceident, unmixed with negligence ot himselt or his
agents.”

Having cited Hendrickson o, Hinckley,§ the learned judge proceeds to
say:

Where a party has failed to make a proper defense through negligence, a court of
equity will not enjoin the judgmeut; bat where it appears that such a defense has

been prevented by fraud or accident, without fanlt of the losing party, a court of
equity may grant relief it the proofs are satisfactory.

And then he cites Hungerford v. Sigerson,|| a well-known case.

While Weil was still in life his adver sary had but would not use, an
opportunity of proving, it she could, that his demdnd was frandulent,
that lie was perjured, and that he undertook to prove his claim by per-
Jjured wituesses. Itis not tobe thought that sheis now to be permitted,
anywhere, to impeach the award in his behalf.

It is unnecessary to show, and yet we think we have show n, that the
behavior of his adversary has been marked with craft and with i ml] ustice.

From the 27th of April, 1870, when Weil’s memorial and part of his
testimony were filed, to the 2d of April, 1875, when the Commissioners
agreed todisagree, as has been shown, there was a lapse of time—almost
five years—during which, if what he said was false, his adversary could
have easily found proof direct that it was utterly unworthy of belief.
If proof was difficult to him, it was not difficult to her. It he had a
train that was seized, but it was not so large as was represented, Mex-
ico could easily have shown that fact by some of her commissioned offi-
cers and soldiers. If there never was a seizure, such as he alleged, his
adversary could have easily proveu that.

The argument about physical and moral impossibilities is not to be
placed on the footing of newly-discovered evidence. It is but argu-
ment at last, and it was before the Commissioners as well as before the
umpire.

It should not escape notice that it is only after the known insanity of
Weil, and after his death, that efforts to set aside the award in his be-
half have been renewed.

Mexico’s whole case is bald. No balder case has ever ventured to
appeal to equity.

*Smith’s Chancery Practice, vol. 2, p. 429, tSupra.
194 U. 8. Rep. (4 Otto), 653. §17 How., 443. [ 20 How., 161.
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But it is quite enough for us to say that the award whose payment
we insist upon is absolutely and inviolably final, if award was ever of
that character. There is no power to review it.

Weil, like his associates in claim, was forced to take his demand be-
fore the Commissioners, or have it wholly barred. He went before them,
and so made himself a party to their action. It appears to us that if
any power undertakes to wrest from his legal representatives the inter-
est he took in the award when it was perfected that power undertakes
a thing which cannot have the sanction of the law. We cannot think
that Coungress will attempt such violation of the treaty here in ques-
tion. Such a precedent would be in all respects deplorable. It would
be specially deplorable in view of the relations between Mexico and
this country.

JOHNSTON & WARDEN,
For the Legal Representatives of Weil.

ExHIBIT A.

1326 F STREET, WASHINGTON, June 18, 1877.

Sir: The late Commission under the Convention between the United States and
Mexico of July 4, 1563, made awards against Mexico in favor of citizens of this country
to the amount of four million one hundred and twenty-five thousaud six llundred and
twenty-two dollavs and twenty cents ($4,125,622.20).

Awards were also made by the Commission against the United States in favor of
citizens of Mexico to the amount of one hundred and fifty thousand four hundred and
ninety-eight dollars and forty-one cents ($150,493.41).

By reference to the letter of Hon. Hamilton Fish, Secretary of State, addressed to
the Hon. Thomas Swann, chairman of the Committee of Foreign Affairs, &ec., under
date of Jan. 19,1877, and on examination of the account and protocol inclosed with
said letter, it will be seen that Mr. Fish and Mr. Mariscal, the Mexican minister, had
taken the necessary and proper action to carry into effect article 6 of the treaty as to
the expenses of the Commission, including the determination and payment of the
compensation of the umpire. It appears by the account referred to that there was
due Mexico the suimn of $57,499.00 for expenses advanced. Afterwards, on the 31st day
of Jan., 1877, the Government of Mexico, in accordance with Art. 4 of the treaty,
made the first payment of two hundred thousand dollars to the Secretary of State for
account of citizens of the United States in whose tavor awards were made by said
Commission, and the Secretary of State, for the purpose of adjusting the expense ac-
count between the two Governments, appropriated and appliced from said payment
the sum of $57,499.00 to reimburse and pay Mexico the balance due that Government
for expenses advanced, as shown by said account. From this statement it will be
seen that of the $300,000 paid by Mexico there now remains in the hands of the Sec-
retary of State the sum of $242,501.00.

This money is in no sense the property of the United States. It was paid to and
received by the Secretary of State for the sole use and benefit of the persons in favor
of whom awards were made as aforesaid. While legislation may be required as to
the awards in favor of citizens of Mexico, and to reimburse American claimants for
the excess of their money appropriated and applied by the Secretary of State, it is
submitted that the Congress can neither suspend, modify, nor set aside the provisious
of the treaty or the action of the Commission under it; nor can Congress interfere
with or relieve the President from the obligation and duty imposed by 1ts terms.

To the end, therefore, that you may direct the distribution and payment of this
woney to the persons entitled to it, as shown by the awards of said Comnmission, our
clients, who are citizens of the United States and the owners of the entire amount
awarded against Mexico, have requested us to call your attention to the following
extract from article 2 of the tre aty, which is in these words: “ The President of the
United States of America and the President of the Mexican Republic hereby solemnly
and sincerely engage to consider the decisions of the Conumnissioners, conJomtly, or
of the umpire, as the case may De, as absolutely final and conclusive upon each claim
decided upon by them or hlm respectively, and to give full effect to such decisions
without any obje('tiou, evasion, or delay whatsoever.”

Surely this language is more direct and imperative than that of article 6, nnder
which the late Secretary of State fixed and paid the compensation of the wmnpire and
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gettled the account for expenses, &c. Now that the decisions contemplated have been
made and a complete record of them placed among the files of the Department of
State, and after the money has been paid to the Secretary of State, as before men-
tioned, we respectfully insist that the only way the President can “ give full effoet to
such decisions without any objection, evasion, or delay whatsoever” is to direct the
distribution and payment of thie money.

In this connection, it is proper to call the attention of the President to the fact that
the treaty with Mexico is alimost a literal transeript of the Convention betiveen the
United States and Great Britain, conclnded Feb'y 8th, 1853, Under the latter, awards
were made in favor of citizens of the United States, and upon the payment of the
gross amount by the British Government, the money was promptly distributed and
paid by the then Secretary of State, Gov. Marey.

In conclusion, we respectfully submit that the distribution and payment of the
money now in the hands of the Secretary of State, are purely ministevial acts, which
shounld be promptly performed. This course is fully authorized by the terms of the
treaty, and is in strict conformity to the only precedent directly in poiut, namely, the
action had under the Convention ot 1853 with Great Britain.

Very respecttully,
S. W. JOHNSTON,
NATHANIEL WILSON,
JOHNSTON & WARDEN,
Attorneys for Marcus L. King, I>. H. Cooley, Bishops of Californiua, Jno. Belden, J. J.
Wenckler, Joseph 11, Hale, S. A. Belden § Co., George Penn Johnston, and others.

To the PRESIDENT.

Exmisit B.

No. 1320 F STREET, WasiuINGTON, D. C., July 6, 1877,

SIr: As you referred, in our intecview on Tunesday, to the action takeu by Mr. Fish
in the matter of the awards against Mexico, I beg to remind yon that this action was
had twelve days before the money was paid, and that no application for its distribu-
tion and payment was ever made to President Grant or Secretary ¥ish. The kind
effort of the late Secretary of State to increase the snm for distribntion is fully ap-
preciated, but he did not at any time or in any manner assume to decide or settle the
(uestion now presented to the President for decision.

After the receipt of the money President Grant and Secretary ¥Fish simply failed to
act ou the subject of its distribution and payment, and it is not couceived that the
mere failure of a trustee to perform a duty, the performance of wliich had not been
specitically demanded of him by those interested, will justify or excuse his snccessor
in a refusal to perform when specially and properly requested. But whatever may
be considered the extent or scope of the action of your predecessor, it snch action
was clearly in derogation of the yudoubted rights of others, it ought not to be
allowed to bind you or conclude them. My clients earnestly deprecate any action by
the President which may directly or by implication recognize the righttul anthority
of Congress to direct or in any manner control the disposition ot money received from
Mexico. They are advised and believe that it was paid and received for the exclu-
sive nse and benelit of those in whose favor awards were made, and, by the solemn
obligations of the treaty, it is the plain and imperative duty of the President to
direct its distribution and payment.

The late Comunission was in session and almost continuous labor for abont seveu
years: and in the examination and disposition of nearly two thousand elaims I have
good reasons for believing that many cases were dismissed in which awards should
have been made, and it may be that awards were made in cases which should have
been dismissed; but by the explicit terms ot the treaty these decisions ave “absolutely
final and conclusive,” and the President of the United States is nnder a most solemn
engagement ““to give full effect to them without any obhjection, evasion, or delay
whatever.” Unless, thercfore, the President can properly disregard these provisions
of the treaty, his duty in the premises would seem too manifest for turther discus-
sion. By reference tothe aceount and protocol, signed by Sceretary Fish and Mr. Mar-
iscal, i6 will be seen that those gentlemen adjusted the expense account and agreed to
the smns (ineluding the aceraned interest on the several awavds) found to be due citi-
zens of the United States and of Mexieo. It is not contended that this accounting
and agreement add to the validity and binding foree of thie work of the Conmmission,
but it has at least the merit of a formal recognition by the regularly authorized rep-
resentatives of both Governments, of the final and satistactory completion of its
labors.

The President can and should dirvect the distribution and payment of this money to
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those entitled. No other disposition of it can be rightfully made. Its longer reten-
tion would work great injustice to those entitled to it. I therefore protest against
its investment in Government bouds or otherwise.
Very respecttully,
S. W. JOHNSTON,
dttorney for Marcus L. King, I'. H. Cootey, J. V. Hale, and others.

Hon. Wi, M. EvaARTs,
Seeretary of State.

No. 64.

In the matter of the awards under the treaty of July 4, 1863, between
the United States and Mexico.

I.

On the 27th day of April, 1870, Benjamin Weil filed his memorial
before the American and Mexican Joint Commission, together with
forty printed copies of the same, twenty of which were in English and
twenty in the Spanish language, the latter intended for the information
and use of the Mexican Commissioner and agent. In his memerial,
Weil stated specifically the description, quantity, and value of the
property taken from him; the time when it was taken; the place where
it was taken, and that it was taken by the forces of the republie of
Mexico.

II1.

The evidence on which he relied to establish his claim was filed the
last of April and on the 3d day of August, 1870. On the 8th of Octo-
ber, 1870, counsel for claimant filed their brief; the case was placed
on the notice docket of the Commission, and the agent and counsel of
Mexico notified that it was prepared and ready for hearing on the part
of the claimant.

IIL.

Afterwards, on the 27th of June, 1872, the claimant, by leave of the
Commission, filed two additional depositions.

1V.

The case was not disposed of by the Commission until the 2d day of
April, 1875, and hence it will be seen that Mexico had nearly five years
after she was notified of the precise character of the claim and the evi-
dence relied on by the claimant to sustain it, in which to procare and
present her defensive testimony. There is and can be no pretense of
surprise or of want of time and opportunity to meet and answer th..
claim, because, as betore shown, the memorial and the principal part of
the evidence were filed five years, and the two last depositions nearly
three years before the Commissioners passed upon the case.

V.

Mexico knowing the proofs adduced to sustain the claim, took evidence
to defeat it. This evidence was in the hands of the agent of Mexico for
a long time Dbefore the case was finally acted on, but he did not and
could not be induced to file it.
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VI

On the 2d of April, 1875, Commissioner Wadsworth delivered the
following opinion:

“In the face of so many witnesses of respectability I am unwilling to
decide that the facts detailed by themn are not true.

“T must decide on the proofs and documents filed in the case, and
nothing else.

“These remain without contradiction by the Government, and, to
remove all misapprehensions, I state that I am willing to give every oppor-
tunity in my power as a Commissioner, to the Government, to make a full
and ample investigation of this claim, and respond to it, and very much wish
that this might be dome.

““ But, as this is declined, I must act on the proofs before me. Itisnow
my decision that the United States must have an award for the value of
the property, at the time and place of its seizure, with interest.”

This opinion shows that even at that late date the Government of
Mexico was offered ‘ every opportunity ” to respond to the claim, and
that the offer was declined.

VII

The Mexican Commissioner attempted to justify the action of the agent
of Mexico in withholding the defensive evidence sent him by his Gov-
ernment, for the curious reason that if it was tiled in the case the claim-
ant would have an ‘“opportunity to rebut it by new evidence;” and he
seems to take great comfort in the fact that the agent of Mexico had in
his brief given the Commission to understand that he had ‘¢ much evi-
dence, both documentary and of testimony, contradictory of the occurrence
on which the claim is founded,” all of which both Commissioner and agent
declined to place among the records in the case, lest it might be met
and refuted by the claimant.

Mr. Zamacona, in his opinion, gave an additional reason for not filing
the evidence referred to, in these words: ¢There is in the present case
the still more serious consideration that there is sufficient evidence upon
which to judge of the claim.”

In support of these statements, we cite the following extracts from
the opinion of Commissioner Zamacona:

The claimant has further alleged, laying much stress upon the evidence submitted
by him, and giving great weight to the want of defensive testimony on the part of
Mexico. In this there is a statement which is far from being true. Mexico has for-
warded her evidence, although with the delay consequent upon obtaining proof in a
matter of this nature. The said evidence wassubmitted tothe Commission, and under
the rule which has been put in practice for some time past, and which is now in force,
the agent of Mexico met with difficulties; but in the brief which he submitted at the
time of offering the evidence, he gives it to be understood that there is much evi-
dence, both documentary and of testimmony, contradictory of the occurrence on which
the claim is founded.

The United States Commissioner, without disregarding the more than suspicious
aspect of the case, proposed to the undersigned, at the moment of the session at which
the case was about to be disposed of, to admit the evidence oftered in behalf of Mexico,
and at the same time allow the claimant an opportunity to rebut it by new evidence.

The undersigned had several reasons for not considering the proposal desirable.
In addition to that, in the preseunt condition of the labors of the Cowmmission, the
method of deciding cases in their numerical order having been adopted, and the dec-
laration made that all cases should be closed, and it being desirable that in proceed-
ing no cases should be left behind undecided. There isin the present case a still more
serious consideration that there is sufficient evidence upon which to judge of the claim,
and that by opening the door to new testimony it would only serve to show the claim-



MEXICAN CLAIMS. 601

ant wherein the edifice which he had erected npon his imagination was weak, and by
eulightening him as to how to crown his witnesses by new efforts, which, although
they would not change the aspect of the case, might lead to confuse it.

The crowning reason for the course pursued by the Mexican agent
will be shown in the next paragraph of this paper.

VIIL.

As the Comumissioners failed to agree, the case was sent to the umpire,
Sir Edward Thornton, for decision, and the sagacious agent of Mexico
having refused to file and submit his evidence before the Commission,
sought to introduce and use it before the umpire, hoping thereby to
prevent the claimant from rebutting, contradicting, or explaining it.
Unfortunately for the success of this scheme, the umpire could only ex-
amine and consider such evidence ¢ for and against the claim” as had
been presented and submitted to the Commissioners.

After a patient and careful consideration of the case on the evidence,
and the arguments furnished by the agents of the United States and
Mexico, Sir Edward Thornton, on the 1st of October, 1875, nade an
award in favor ot the claimant.

IX.

The awards of the Commissioners, or of the umpire, were made by
the terms of the treaty absolutely final and conclusive, without appeal to
any other body or authority whatsoever. In proof of this, attention is
called to the following clauses of the II Article of the treaty:

The President of the United States of America, and the President of the Mexican
Republic, hereby solemnly and sincerely engage to consider the decision of the Com-
missioners conjointly, or of the numpire, as the case may be, as absolutely final and
conclusive npon each claim decided upon by them or him respectively, and to give
full eftect to such decisions wethont any objection, evasion, or delay whatsoever.

Should they fail to agree in opinion upon any individual claim, they shall call to
their assistance the umpire whom they have agreed to name, or who may be deter-
mined by lot, as the case may be; and such umpire, after having examined the evidence
adduced for and against the c¢laim, and after having heard, if required, one person on
each side as aforesaid, and consulted with the Commissioners, shall decide thereupon
Sinally and without appeal.

By the presentation and submission of his claim to the Commission,
Weil became a party to the treaty, and had a decision been rendered
against him, he would have been incontestably concluded by it, and his
claim forever barred; but the decision having been made in his favor,
Mexico is in like manner concluded, and -the award must stand. The
legal representatives of Weil cannot, therefore, be deprived of their
rights under the award, nor can the Government of Mexico be excused
or relieved from the obligation imposed by it without alleging and prov-
ing that the Commissioners, or the umpire, acted corruptly, or with fla-
grant partiality in making the award. We affirm that these are the
only grounds upon which an international award can be impeached or
set aside.

During the present session of Congress its attention has been called,
by anumber of American citizens, to the fraudulent acts and practices
of the Mexican authorities in connection with the proceedings of the
late Commission. In one case, a petition was presented to the House
of Representatives by Alexander H. Dixon, attorney-in-fact of the Ro-
salia and Carmen Mining Company, alleging that—

The Mexican authorities viciously and dishonestly purloined and suppressed the
material evidence taken and submitted by them in aid of their said claim, by means
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In the Venezuelan case the cominissioners and the umpire were
charged with corruption. No such charge is made in the present case.

The only remedy where international ¢ommissioners make a corrupt
award is a new treaty or a war.

Reliance has been placed* on the doctrine of Vattel.t That doctriune,
rightly wnderstood, is perfectly in harmony with the proposition
advanced in the foregoing paragraph. It amounts to this, that where
the international arbitrators are guilty of corruption or flagrant par-
tiality, their award is not entitled to respeci. 1t does notextend to the
question how reliet is to be sought.

Wherever Congress constitutionally legislates in relation to the exe-
cution ot a treaty, what it does is purely ancillary.i

True, it has been held that, though a treaty is a law of the land, under
the Constitution of the United States, Congress may repeal it, so far as
it is a municipal law, provided its subject-matter is within the legisla-
tive power of Congress.§ DBut, whatever may be the proper application
of the holdings here alluded to, quite obviously they have no applica-
tion to the ease we are considering. There is in the treaty here to be
construed not a single feature of municipal legisiation. The whole of
it sounds in contract, providing for adjudication, and for its finality.

We feel, then, wholly safe in insisting that it is only for corruption or
flagrant partiality in the commissioners or the umpire || that the award
of international arbitrators ¢an be set aside, and that this can be ef-
fected only by a new treaty or by the last resort of nations.

Where a peacetul remedy is sought, the applieation must be to the
Executive of the nation which is to be asked to consent to the setting
aside of the award. The treaty-making power may be set in motion by
such application, and, in a proper case, that power may etfect the
needed remedy ; but never can the legislature give relief by ordering
suspension or the like.

It is not to be thought that Mexico approaches Congress. Nothing
of that sort is indicated by the pamphlets which we have commented on
in our original brief. The application actually made ought not to be
attributed to Mexico.

JOHNSTON & WARDEN,
For the Legal Representatives of Weil.

No. 66.

M. de Zamacona to Mr. Evarts.

LEGATION OF MEXICO IN THE UNITED STATES,
Washington, September 13, 1879.
Mr. SECRETARY : I have had the honor to receive the note in which
your Department has been pleased to inclose to me its opinion, approved
by the President, to the effect that the installments hitherto retained
on account of strong suspicions of fraud in the claim preferred against
Mexico are now to be paid to the Abra Mining Company.

*See page XV of the Venezuelan Report.
t1On the Law of Nations, 277.
i Lawrence’s Wheaton, p. 457.
§ The Cherokee Tobacco, 11 Wallace, 616, 621; Foster & Elam ». Neilson, 2 Peters,
314; Taylor ». Morton, 2 Curtis, 454; The Clinton Bridge, 1 Wadsworth, 155.
| See Vattel, supra.
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tion of the promptness and exactitude with which the Government of a
friendly sister republic thus meets its international obligations.
Accept, sir, the renewed assurance of my most distinguished consid-
eration.
WM. M. EVARTS.

DEPARTMENT OF STATE,
Washington, January 31, 1880.

Received of Don Manuel M. de Zamacona, envoy extraordinary and
minister plenipotentiary of the Government of Mexico, 4 check drawn
by himselt upon the National City Bank of New York, to the order of
the undersigned, for $296,066.05, being in discharge of the fourth in-
stallment ot the indemnity this day due from that republic to the United
States, under the convention between thie two Governments of the 4th of
July, 1868, according to an adjustment made on the 31st of January,
1878, of the relative value of the three currencies corresponding to the
indemnity.

WM. M. EVARTS,
Secretary of State.

No. 63.

DEPARTMENT OF STATE,
Washington, April 13, 1880.
To the PRESIDENT:

The Secretary of State, to whom was referred the following resolution
of the Senate of the 27th of February, 1880—

Resolred, That the President be requested, if in his opinion not inconsistent with
the public service, to inform the Senate what action, if any, has been taken by him
under authority of section b of the auct approved June 12, 1573, entitled “ An act to
provide for the distribution of the awards made under the convention between the
United States of America and the Republic of Mexico, concluded on the 4th day of
July, 1262, and of the grounds of sucen action, and what further action, it any, the
honor of the United States may, in his opinion, require to be taken in the premises—

has the bonor to report.

The act passed by Congress ¢ to provide for the distribution of the
awards made under the convention between the United States of
America and the Republic of Mexico, concluded on the 4th day of July,
1368,” contained the following section :

SEc. 5. And whereas the Government of Mexico has called the attention of the Gov-
ernment of the United States to the claims hereinatter named with a view to a rehear-
ing ; theretore, be it enacted that the President of the United States be, and he is hereby
requested to investigate any charges of fraud presented by the Mexican Government
as to the cases hercinatter naed, and if he shall be of the opinion that the hounor of
the United States, the principles of public law, or considerations of justice and equity
require that the awards in the cases of Benjamin Weil and La Abra Silver Mining.
Company, or either of them, should be opened and the cases retried, it shall be lawfil
for him to withhold payment of saidawards, or either of them, nntil snch case or cases
shall be retried and decided in such manner as the Governmeuts of the United States
aud Mexico may agree, or nntil Congress shall otherwise direct ; and, in case of such
retrial and decision, any moneys paid or to be paid by the Republic of Mexico in re-
spect of said awards, respectively, shall be held to abide the event, and shall be dis-
posed of accordingly ; and the said present awards shall be set aside, moditied, or
affirnted, as may be determined ou sneh retrial : Provided, That nothing herein shall
be construed as an expression of any opinion of Congressin respect to the character
of said claims, or either of them.
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It having been referred by you to the Department of State to institute
the investigation required by this action, [ gave the subject the most
careful examination. I reviewed the proceedings of the Commission,
including the testimony originally submitted, the arguments made by
the counsel both for the Republic of Mexico and the United States, the
opinions of the members of the Commission, and the final decision of
the umpire. I considered the representations of the Mexican Govern-
ment, as set forth in its diplomatic communications to this Departinent,
and subjected to patient scrutiny the supplemental evidence by which
those representations had been supported. In addition to this, I heard
counsel both for the Mexican Government and the parties interested in
these awards.

The most impressive complaint of the Mexican Government in the
La Abra vase bore upon the award of damages as fraudulently exag-
gerated.

In the Weil case, the Government of Mexico agserts that no such case
had ever had any real existence; that there never was any such prop-
erty as is alleged to have been seized ; that the parties claimant never
owned, directly or as agents, any such property ; that the seizure of the
property is in all its details a pure fiction, and that the evidence by
which the whole c¢laim is established is spurious and corrupt.

Upon these complaints, and the examination given to them as above
set forth, on the 8th of August last I reported to you my conelusions
as to the proper disposition of the matter by the executive government
as follows:

First. I am of opinion that, as between the United States and Mexico, the latter
Government has no right to complain of the condnct of these claims before the tri-
bunal of Commissioners and numpire provided by the convention, or of the jndguents
given thereupon, so far as the integrity of the tribunal is concerned, the regularity ot
the proceedings, the tull opportunity, in time and atter notice, to meet the case of the
respective claimants, and the free and deliberate choice exercised by Mexico as to the
methods, the measure, and the means of the defense against the same.

I conclude, therefore, that neither the principles of public law nor considerations of
justice or equity require or permit, as between the United States and Mexico, that
the awards in these cases should e opened and the cases retried before a new inter-
national tribunal, or under any new convention or negotiation respecting the same
between the United States and Mexico.

Second. I aw, however, of opinion that the matters hronght to the attention of this
Government on the part of Mexico do bring into grave doubt the substantial integrity
of the claimn of Benjamin Weil, and the sincerity of the evidence as to the measure of
damages insisted upon and accorded in the case of the La Abra Silver Mining Com-
pany, and that the honor of the United States does require that these two cases should
be further investigated by the United States to ascertain whether this Government
has been made the means of enforcing against a friendly power claims of our citizens
based upon or exaggerated by fraund.

If such further investigation shonld remove the doubts which have been fairly raised
upon the representations of Mexico, the honor of the United States will have been
completely maintained. If, on the other hand, the claimants shall fail in removing
these doubts, or they should be replaced by certain condemnation, the honor ot the
United States will be vindicated by such measures as may then be dictated.

Third. The executive government is not turnished with the means of instituting
and pursning methodsof investigation which can coerce the production of evidence or
compel the examination of parties and witnesses. The authority for such an investi-
gation must proceed from Congress. I would advise, therefore, that the proofs and
the conclusions you shall come to thereon, if adverse to the immediate payment on
these awards of the installments received from Mexico, be laid before Congress for the
exercise of their plenary authority in the matter.

Fourth. It may be that, as the main imputation in the case of the La Abra Silver
Mining Company is of fraudulentexaggeration of the claim in its measure of damages,
it may consist with a proper reservation of further investigation in this case to make
the distribution of the installments in hand.

I have this subordinate consideration still under examination, and should you en-
tertain this distinction, will submit my further conclusions on this point.
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- These conclusions having been approved by you, and the point re-
served for further consideration in the La Abra case having again been
referred to me, on the 3d of September last I reported to you my con-
clusions upon the same, as follows

The parties interested in the case of the La Abra Mining Company having desired
from you a further consideration of the point rescrved in my former %tatemeut to you
of my views in that case, and the matter having been referred tome to that end, Ire-
spectfully submit my conclusion on that poiut.

1. Upon a renewed examination of the matter as laid before me by the Mexican
Governmient, I am contirmed in tlie opinion that the proper limits ot the further con-
sideration whicle the honor of the Government should promt it to give to this award
should confine the investigation to the question of a fraudulent exaggeration ot the
claim by the parties before the Cominission to which, under the provision of the con-
vention, it was presented by this Government.

2. Upon a careful estimate as to any probable or just reduction of the claim from
further investigation, should Congress institute it, and under a sense of the obligation
of the Executive Government toavoid any present deprivation of right which does not
seem necessary to ultimate results, I am of opinion that its distributive share of the
installments thus far received from Mexico may propeily be paid to the claimant, re-
serving the question as to later installments.

If this conclusion should receive your approval, the payment can be made upon the
verification at the Department of State of the rightful parties to receive it.

This latter conclusion having also received your approval, and the
results stated in both these reports having been communicated both to
the Mexiecan Government and the claimants, the payment was made
upon the La Abra award of the distributive share of the installments
then in hand, and payment was withheld of the distributive share of such
installments upon the Weil award.

The parties interested in these awards have from time to time pre-
ferred requests for a renewed consideration by the Executive of the
questions arising for his determination under the act of Congress of
June 18, 1878, and have particalarly insisted that, in deciding against
Opemnfr these awards diplomatically and re- e‘zamlum(r them by a new
International Commission, the whole discretion vested in the Executive
as a part of the treaty-making power and under the special provision
of the act of Congress was exhausted, and that the payments should be
no longer suspended in respect to these cases, or either of them. A
solicitous attention to the rights of the claimants and the daty of the
Executive in the premises has confirmed me in the opinion that Con-
gress should determine whether ¢ the honor of the United States” re-
quires any further investigation in these cases, or either of them, and
provide the efficient means of such further investigation, if thought
necessary.

In the conclusions to which I came, and which I had the honor to
submit to your examination, I was principally governed by the follow-
ing considerations :

1. In the complaints of the Mexican Government there is not the
slightest impeachment, express or implied, of the character or composi-
tion of the Commission, of its methods of proceduare, or of the entire
regularity and integrity of its actual proceedings. It was composed of
able and eminent men, enjoying the full confidence of the Governments
by whom they were respectively appointed, and the umpire selected, Sir
Edward Thornton, was pre-eminently fitted for his laborious and respon-
sible duties Dby his long diplomatic experience, his recognized ability,
his bigh character, and his special knowledge of the two countries whose
citizens and Governments were interested in the arbitration.

2. Before this Commission the Government of Mexico had full oppor-
tunity and ample time to present its defense, both in evidence and argu-

H. IEx. 103 39
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ment, against any claim that was submitted. In the La Abra case a
large amount of testimony was taken on both sides, the comparison and
valuation of which was within the power of the Commission, and the
opinion of the nmpire shows that it was carefuily considered.

In the Weil case, it is true that the Mexican Government submitted
no testimony, and that the case was decided upon the evidence offered
by the claimants. DBut the Mexican Commissioner explicitly declined
the offer of further time to produce such testimony, although he pro-
fessed that his Government had such iu possession, saying upon the
trial:

There is in the present case the still more serious consideration that there is suffi-
cient evidence upon which to judge of the claim, and that by opening the door tonew
testimony it wounld only serve to show the claimant wherein the editice which he had
erected upon his imagination was weak, and by enlightening him how to crown his
intrigue by new ctforts, whiclh, although they would not change the aspect of the
case, might lead him to confirm it.

3. The treaty under the provisions of which the Commission was ap-
pointed was explicit in recognition of the finality of its action. By
Article 11 of that convention, the two Governments bound themselves to
considerthedecisionsofthe Commissionersand ofthe umpireasabsolutely
final and conclusive, aud to give full effect to such decisions without any
objection, evasion, or delay whatsoever; and, by the fifth article, the
high contracting parties agree to consider the result of the proceedings
of the Commission as a full, perfect, and final settlement of every claim
upon either Government arising from the transactions prior to the ex-
change of ratifications thereof. ’

4. Aside from this special provision of the finality of the decision of the
Commission, in the very act of its creation, it wonld seem impossible to
review and retry any individual case without opening the door to other
reclamations of the same sort. In addition to these cases, with the
result of which the Mexican Government is dissatisfied, there are many
others which failed of preparation in time, which were rejected on prin-
ciples not always acquiesced in by those interested, and some in which
the claimants deemed the awards very insufticient. The adherence of
the Government of the United States to the strict letter of its convention
that the decision of the Commissioners should be absolutely final in
every case, and a complete bar to any claim arising from transactions
prior toits ratification, has hitherto prevented any ctfort on the part of
this Government to reuew such discussion in favor of its citizens. DBut
it it be once admitted that for any reason short of an impeachment of
the integrity of the Commission its proceedings ¢an be recpend forreview
and its decisions for reversal, there will not be wanting numerous urgent
appeals to the justice and sympathy of the Government to extend this
measure of relief to many who think that their claims have been erro-
neously estimated or rejected.

Lastly. The principle of the settlement of international differences by
arbitral Commissions is of such deep and wide-reaching interest to civil-
ization, and the value of such arbitration depends so essentially upon
the certainty and finality of its decision, that no Government should
lightly weaken its influence or diminish its consideration by making its
action the subject of renewed discussion. It is only in extreme cases,
where the Commniission is itself charged with corruption or where it has
clearly exceeded its powers in deciding matters not submitted to its
judgment, that prompt and cheerful acquiescence should not berendered
to its action. No such charge is here suggested. 1t may be true that
in this or that instance more adequate justice might have been rendered.
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The methods and processes of such tribunals, which in time it may be
counfidently hoped will be improved and perfected, are not yet so com-
plete as to eliminate much opportunity of error. But the results of such
an arbitration, covering, as this did, large, complicated, and numerous
transactions, deciding not upon oral testimony winnowed by cross-exam-
ination, but upon the contradiction of vague affidavits, cannot be fairly
judged by the apparent errors of this or that individual case. There is,
probably, no just ground for saying that the aggregate of the awards
against Mexico more than equaled the just claims of our citizens, and
much complaint has been made that such aggregate falls quite short of
them. But the awards made by this Commission were something more
than the settlement of mere private claims—it was the adjustment of
long-standing national differences. And if in the result more or less
was added to or taken from particular awards, still if ou the whole a fair
and just balance has been struck, if considering all that has been given
and all that has been refused the examination has been careful and the
judgment impartial, it is the interest and the duty of both Governments
to maintain it.

‘While these considerations led tothe conclusion that these cases ought
not to be made the subject of a new international commission, I was yet
of opinion that ¢ the honor of the United States” was concerned to in-
quire whetler in these cases, submitted by this Government to the com-
mission, its confidence had been scriously abused, and the Government
of Mexico, acting in good faith in accepting a friendly arbitration, had
been subjected to heavy pecuniary imposition by fraud and perjury in
the maintenance of these claims, or either of them, before the commis-
sion. In furtherance, however, of this opinion, it seemed to me apparent
that the Executive discretion under the act of Congress ¢ould extend no
further than to withhold further payments on the awards nutil Congress
should, by its plenary authority, decide whether such an investigation
should be made, and should provide an adequate procedure for its con-
duet, and prescribe the consequences which should tollow from its re-
sults.

Unless Congress should now malke this disposition of the matter, and
furnish thereby definite instructions to the Departiment toreserve further
payments upon these awards till the conclusion of such investigation,
and to take such further order with the same thereafter as Congress
might direct, it would appear to be the duty of the Executive to accept
these awards as no longer open to reconsideration, and proceed in the
payment of the same pro rata with all other awards under the conven-
tion.

WM. M. EVARTS.

No. 69.
Myr. Navarro to My. Evarts.
[Translation.}

LEGATION OF MEXICO IN UNITED STATES,
New York, July 30, 1880.
Mr. SECRETARY : I have the honor to inform you that the lawyers
employed by my Government at Washington have thought proper to
take certain measures before the court of the District of Columbia
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against the promoters of the fraudulent claim of Benjamin Weil and
that of the Abra Mining Campany.

It seems unnecessary for me to repeat that my Government has not,
in taking this step through its lawyers, the most remote intention of
avoiding the payment which it is obliged to make according to the treaty
of July 4, 1868, which will continue to be made with the same pune-
tuality as hitherto.

As Mr. Mariscal said in his note of December 8, 1876, it only proposes
to have recourse to one of the competent authorities of this country, in
order to prove to it that both claims are based upon perjury, and when
this shall have been proved, to appeal to the sentiments of justice and
equity of the Government of the United States, to the end that fraud
may not triumph.

The Department of State, in its report to the President, bearing date
of August 8, 1879, expressed the opinion that the evidence presented to
it gave rise to serious doubts with regard to the character of those claimns,
“ which,” it said, *should be subjected to methods of investigation re-
quiring the presentation of evidence and the examination of witnesses,
which cannot be done by the Executive in the exercise of his legal pow-
ers.” Consequently, the counsel of Mexico, in instituting legal proceed-
ings, only act in conformity with the opinion expressed by the Depart-
ment of State, subsequently leaving it to its well-known love of justice
to relieve my Government from the payment of unjust and fraudulent
claims.

In view of the foregoing, I beg you, Mr. Secretary, to have the kind-
ness to return, temporarily, to Don Cayetano Roimero, an officer of this
legation, the documentary evidence relative to the cases aforesaid which
is now in your Department.

I reiterate, &ec.,
JUAN N. NAVARRO.

No. 70.
Myr. Evarts to Mr. Navarro.

DEPARTMENT OF STATE,
Washington, August 4, 1330.

Sir: I have had the honor to receive your note of the 30th ultimo,
which was handed to me personally by Mr. Romero, secretary of the
Mexican legation in this country, on the 2d instant.

In this note you state that thelawyers employed by your Government
in this capital have instituted certain measures before the District court
against the parties interested in the alleged fraudulent claims of Ben-
jamin Weil and the Abra Mining Company against Mexico, and that
your Governinent, in taking this step, entertains no intention of avoiding
the payments stipulated under the convention of 1868, but that it merely
proposes to have recourse to one of the competent authorities of this
country to the end of proving that both these claims are based upou
perjury, and thereupon to appeal to the sentiments of justice and equity
of this Government, against the consummation of the awards in those
cases.

Mr. Romero, in presenting to me this note, was accompanied by two
gentlemen of the legal profession in this city, well known to me, who



MEXICAN CLAIMS. 613

were introduced by him as the lawyers employved by the Mexican Gov-
ernment.

The immediate request made in behalf of the Mexican Government
by Mr. Romero, through these counsel, upon conference with the Presi-
dent, it was thought not improper to grant, and I so announced subse-
quently to them., This request was that the payment on the awards in
favor of La Abra Miniug Company and of Benjamin Weil might be
withheld until the Mexican Government might be able to reduce to
legal completeness the documents of the proposed judicial recourse
which your note announced your Government was proposing to take.

In conceding this much to the application made in the name of the
Mexican 'Government that is to say, that I would not change the pos-
session of the funds now in the hands of this Government for the pay-
meut of these claims until the nature and express form of the suit in
which Mexico proposed to become a plaintift in our courts of justice,
which are accessible to all, were laid before me, I wish to gnard against
the least impression, even for the mowment, on the part of your Govern-
ment that this Government regards such a step as in accordance either
with the diplomatic relations on this subject between the Governments,
as hitherto distinctly defined in correspondenge, or as at all compatible
with the obligations of the convention of July 4, 1868.

On the contrary, I am unable to regard the measure now announced
on the part of your Government as anything short of a distinet departure
fromn the attitude taken by your Government; that it neither had any
rights as against the United States to interpose any obstacle to the
payment of these awards Ly this Government, according to the terms of
the convention which made the awards final, nor any disposition to in-
terpose any such obstacle as a matter of obligation to Mexico, political
or legal.

In striet adhesion to this view, the only aspect in which Mexico has
presented the subject to this Government has been as one for its own
determination on motives ot its owu estimate of the situation. Itisin
this aspect alone that the subject has been entertained at all by this
(vovernment, and in this aspect that it has been disposed of by the
political authorities ot this Government, and its conclusion, adverse to
opening the matter as towards Mexico, many months since definitely
announced to your Government. Whatever has since proceeded in any
branch of this Government, in reference to these claims, has been in the
same sense, and wholly as a matter of domestic consideration of the
free action of this Government.

I find myself equally unable to regard an assertion of right on the
part of Mexico to judicial action in any court or tribunal whatever, in
review, in any form, or to any extent or effect, of these awards, or of a
right to judicial obstruction to the execution of these awards in favor
of the claimants, as otherwise than in distinet contradiction of the
whole purpose of' the convention as well as of the explicit provision of
the fifth article thereof, which absolutely bars any agitation of right
affecting the subjects embraced withiu the terms of the convention.

The distinction between an application to the benevolent discretion
of the Government of the United States to remit conceded rights of
itself and its citizens, and an assertion of hostile contestation in a judi-
cial tribunal in obstroction or disparagement of such rights, is so
marked as fo need only to be pointed out to be recognized. I cannot
but think if the political authorities of Mexico have specifically instructed
their diplomatic representative here to take the step which your note
announces, that this distinction had not attracted trom your Govern:
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whose whole duty is discharged by the payment to the United States
of the amounts of the various awards, which are thereupon executed
and carried into effect as awards against Mexico.

Permit me to suggest that your note may be founded upon a misap-
prehension of the nature of the meditated proceedings. The Mexican
Grovernment has no intention of making the United States or any ot its
departments or officers a party thereto, nor of secking compulsory pro-
cess against them, nor of asking any relief as against the United States,
but will hereafter, as it has done heretofore, acknowledge its obligation
to pay over to the United States the amount of said awards, unless the
United States, being inforimed by the proceedings of its judiciary courts
that such claims are fictitions and fraudulent, and that the awards
thereon were obtained by fraud and perjury, shall see fit to exonerate
Mexico from subsequent payments in that behalf. To a proper under-
standing of this subject it is necessary to consider the nature of awards
rendered by tribunals created by treaty betiween two nations for the
adjustment of claims against one for injuries committed by it upon the
citizens or subjects of the other nation.

By the law of nations, when the citizens of one counfry are injured
by a foreign state, which refuses compensation, the Government of the
injured citizens may resort to reprisals for their indemnification, or, if
the injuries committed be numerous enough and grave enough to justify
it, may make war upon the offending nation, and refuse peace until such
indemnity be made as it may consider to be just.

In case reprisals are resorted to as-the remedy, the avails of the cap-
tured property is a fund for the benefit of the injared citizens, and in
case of resort to war, where indemnity for such injuries is demanded
and obtained, no one will doubt that the natiou, if successful, is morally
bound to pay over such indemnity to the injured citizens. Espeeially
is this true where the contesting nations are republics, like Mexico and
the United States, the Governments of which are established by their
people, respectively, to secure the ends of justice as among themselves
and protection against foreign nations. In other words, such injuries
constitute a wrong both to the citizen injured and to his Government,
it being an affront to a nation to injure its citizens. In this instance
citizens of Mexico made complaint to their Government of injuries com-
mitted upon them by the Government of the United States, justifying
the interposition of their Government on their behalf; and citizens of
the United States made to their Government complaints against Mexico
of like nature, justifying like interposition.

Under these circumnstances the two Governments, not being disposed
to resort to the harsh remedies permitted by the law of nations, in sub-
stance agreed by this treaty to proceed to a peaceable ascertainment of
the extent of injuries suffered by the citizens of each at the hands of
the other, and agreed that upon payment by each to the other of the
amounts of such injuries respectively, each Government would acquit
and discharge the other from all national complaints on account of such
injuries, the awards to be made in favor of one nation against the other,
and the money to be paid by one nation to the other on the awards,
which were to be for the exact amounts judicially ascertained as the
damages suffered by the citizens of each at the hands of the other.

By this arrangement each nation obtained from the other all it could
have honorably demanded by waging war, as the demand in case of war
could not justly extend beyond a redress of the grievance for which war
was declared (that is, indemnity to its citizens) and cost of the war.
The two Governments agreed to offset their wounded pride and offended
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dignity, but each was to receive from the other the exact damages sus-
tained by its citizens, thus ending the controversy as between the na-
tions. A citizen of the United States who might have presented his
claim to the comwissioners, but did not, or whose claim was presented
and rejected, might still prefer his claim to Mexico, and that Govern-
ment, if satisfied of its justice, night pay it, but his Government would
not further uphold or aid him in the prosecution of his c¢laim.

From these considerations it is manifest that when Mexico shall have
paid to the United States the full amount of all the awards rendered
by the Commission, and the United States shall have received it, then
Mexico will fully have performed all its obligations arising from the
treaty. This my Government has done so far as the treaty at present
requires, and proposes to continue such payment to the United States
until the whole amount of all said awards shall Le paid according to
the requirements ot the treaty. DBut suppose that atter my Government
shall have paid over the entire amount of the awards to the Government
ot the United States it should go into the courts of the United States
with a suit against a citizen 01 the United States, charging that his
award was obtained by fraud, and that as between my Government and’
hini, he was not, in equity and good conscience, entitled to the money,
and the court should S0 declare, and give judgment accordingly, would
this be cause of complaint on the part of the Government ot the United
States, and how would the offense be stated ? 1t could not be said that
the treaty had been violated, because it would have been tully kept and
performed. The complaint would have to rest entirely upoun the fact
that the suit had been commenced in the courts of the United States to
recover the money paid to the Government of the United States on the
award, and that the courts had sustained the suit, and the defendant
had paid the money back in satisfaction of the decree.

The answer of Mexico to such a complaint would be, ¢ Your laws per-
mitted it, your courts awarded it,” and surely no Government was ever
so divided against itselt’ that the executive branch could make diplo-
matic complaint of what the judicial branch decided a party had the
right to do.

It is well settled that one Governminent may appear as suitor in the
courts of another to prosecute any right or eclaim against individuals.
The United States has been a suitor in the courts of Great Britain, and
the courts of your country have not heretoforc denied such right to
Mexico; but in one case, at least, that reported in 5 Duer’s Reports,
D. 634, the right was expressly declared.

Your suggestion that the Government of the United States might
have cause to complain of such proceedings as a violation of the treaty
refers to the provisions of its second and fifth articles, which are as
follows:

ArTicLE 2. * * * The President of the United States of America and the Presi-
dent of the Mexican Republic hereby solemnly and sincercly engage to consider the
decision of the commissioners conjointly, or of the umypire, as the case may be, as abso-
lutely final and conclusive npon each claim decided upon hy thew or him, respectively,
and to give full effect to such decisions, without any objection, evasion, or delay w. hat-
soever. * *

ARTICLE 5. The high contracting parties agree to consider the result of the pro-
ceedings of this Connnission as a full llLI‘fPLt and final settlement of every claim
upon ¢ither Govermnent arising out of any transaction of a date prior to the exchange
of the ratifications of the present couvention, and further engage that every such
clabi, whetlber or not the sae may have been presented to the notice of, m'de, pre-
ferred, or laid before the said Commission shall, from and after the conclusion of the
proceedings of the said Commission, be considered and treated as finally settled, barred,
and thenceforth inadmissible.
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To this T beg to say that I think there are several answers.

1. The treaty is binding upon the contracting parties—that is, the
Governments of the two nations—and upon them only. Any citizen of
Mexico, notwithstanding the treaty, might have elected not to present
his claim to the commissioners and might have presented it to the Gov-
ernment of the United States, taking his chance for its voluntary pay-
ment by that Government.

The Government released all right to make a demand as a nation on
behalf of its citizens, but the citizens themselves made no release, nor
are they, as individuals, bound by a treaty to which, as individuals, they
were not parties, and to which they never assented. It was the nation
as such which made the treaty, and it is the nation as such which is
bound by it. Suppose the treaty had provided for all casesof contracts
as well as torts, and a citizen of Mexico had had a contract upon which,
under your general laws, he could sue the United States, will it be con-
tended that in such case thistreaty would have taken away his right to
ste in the Court of Claims of the United States if he had elected to do
so, rather than to go before the Commission under the treaty? And if
an individual as sueh is not estopped by the treaty, of course the nation
as such is not estopped as between it and an individual.

2. It the meditated proceedings would be a violation of the treaty, then
the treaty could be pleaded as a bar to such proceedings, and the suits
would be dismissed. Then the only result would be that my Govern-
ment, on the erroneous advice of local counsel, had brought suits in
which it could not succeed. The only consequence visited upon such a
proceeding by the laws of the United States is, that the defeated party
must pay the costs. It would be strange,indeed, that an invidious dis-
tinetion should be made against a friendly foreign nation while a suitor
in your courts, and she should be subjected to severer consequences
than would in sueh case be visited upon an alien individual. So I sub-
mit that should your construction ot the treaty be held by your courts
to be the correct one, and should such suits, if commenced, be dismissed
for that reason, yet the whole matter would be one between two suitors,
in which your Government would have no interest, and as to which it
could make no complaint.

In this connection, pernit me to refer to a case which arose under the
treaty of Guadalupe Hidalgo, which provided for a conunission to as-
certain the claims of citizens of the United States against my Govern-
ment, and contained an agreement by the United States with my Gov-
ernment to satisfy the awards which might be rendered by the Comnmis-
sion to be organized under the treaty, to an amount not exceeding three
and one quarter million dollars.

This treaty provided that the awards should be final and conclusive.
Under this treaty an award was rendered on the claim of one Gardner,
and the United States paid the amount on the award. But after such
award and payment your Government discovered new evidence, show-
ing that the claim was fictitious, and that the award was obtained by
fraud and perjury; thereupon your Government took proceedings to have
sald award declared void, and to recover the money paid. These pro-
ceedings were taken in your judicial courts, and were successful. Your
Government solicited and was accorded the good offices of my Govern-
ment to secure the necessary evidence to show that the award had been
obtained by fraud; yet upon the construction now given by you to the
treaty under consideration, the proceedings of your Government to re-
cover the money it had paid on this fraudulent award, were just cause
for complaint on the part of my Government against the United States.
My Governmment, however, did not consider itself interested in having
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the United States pay afalse claim and a fraudulent award ; and I trust
that,on further consideration, you will not object if my Government now
pursues precisely the course taken by your Government under similar
circumstances.

3. But, in my opinion, the most conclusive reason why the Govern-
ment of the United States could not complaiu is the fact that you have
substantially recommended such proceedings. In your note to this le-
gation of August 20, 1879, you communicated your report to the Presi-
dent, stating the conelusions at which you had arrivedin relation to the
duty of the President under the act of the Congress of the United States
of June 18, 1878, and the fact that your views were approved by the
President. The act of Congress provided, among other things, as fol-
lows:

SEC. 5. And whereas the Government of Mexico has called the attention of the
Government of the United States to the claims hereinatter named, with a view to re-
hearing; therefore be it enacted that the President of the United States be, and he
is hereby requested to investigate any charges of frawd presented by the Mexican
Government as to the cases hereinafter named, and if he shall be of the opinion that
the honor of the United States, the prineiples of public law, or considerations of jus-
tice and equity require that the awards in the cases of Benjamin Weil and La Abra
Silver Mining Compauy, or either of them, should be reopened and the cases retried,
it shall be lawful for him to withhold payment ot said awards, or either of them, uuntil
such case or cases shall be retried and decided in such manner as the Govermments
of United States and Mexico may agree, or until Congress shall otherwise direct ; and
in case of such retrial and decision any moneys paid or to be paid by the Republic
of Mexico in respeect of said awards respectively, shall be held to abide the event and
shall be disposed of accordingly ; and the said present awards shall be set aside, modi-
fied, or affirmed as may be determined on such retrial; provided, that uothing herein
shall be construed as an expression of auy opinion of Congress in respect to the char-
acter of said claims or either of them.

In your report to the President communicated by you to this lega-
tion, after stating your conclusion that no further international action
was called for, you say, among other things:

Second. I am, however, of opiniou that the matters brought to the attention of
the Government on the part of Mexico do bring into grave doubt the substantial in-
tegrity ot the claim of Benjamin Weil aud the sincerity of the evidence as to the
measure of damages insisted upon and accorded in the case of the La Abra Silver Min-
ing Company, and that the honor of the United States does require these two cases
should be further investigated by the United States to ascertain whether this Govern-
ment has been made the means of enforeing against a friendly power claims of our
citizens based upon or exaggerated by fraud.

If snch further investigation should remove the doubts which have been fairly
raised on the representations of Mexico, the honor of the United States will have been
completely maintained. If, on the other hand, the claimant shall fail in removing
these doubts, or they should be replaced by certain condemnation, the honor of the
United States will be vindicated by such measures as may then be dictated.

Third. The executive government is not furnished with the wmeans of instituting
and pursuing methods of investigation which can coerce the production of evidence
or compel the examination of parties and witnesses. The authority for such an inves-
tigation must proceed from Congress. I would advise, therefore, that the proofs and
conclusions youn shall come to thereon, if adverse to the immediate payment on these
awards of the installments received from Mexico, be laid before Congress for the exer-
cise of their plenary authority in the matter.

This legation therefore coneluded that in your opinion the honor of
the United States required a judicial investigation of these claims. The
Committee on Foreign Affairs of the House of Representatives of the
United States gave the same construction to your opinion. In their
report to the House, speaking of yvour opinion, approved by the Presi-
dent, they say, among other things:

The President having recommended a method of investigation and practical open-
ing of the awards upon which it is not necessary that the United States and Mexico

should agree, payment of the money to the claimants is recessarily suspended until
Cougress shall otherwise direct.
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It is true that your report recommended special legislation authoriz-
ing judicial action. But your opinion that the honor of the United
States required sueh action is clear and unqgualified. From this it follows
that if the cristing laws of the United States authorize such action it is
proper for my Government to invoke it. This legation is advised by
counselors of the Supreme Court of the United States that the existing
Iaws are ainple for such investigation, and that the proceedings medi-
tated are the proper method to secure that end.

Whether this opinion be correct or not can only be anthoritatively
settled by bringing suits which will obtain the final decision of your
Jjudicial courts upon this subject. The honor of the United States and
the interest of my Government requiring judieial investigation, it seems
to me that no objection can be made to these proceedings, because if
they are sustained by the courts the end desired by both natious will be
accomplished; if not, no harm will be done; it will be, at least, an honest
and legal attempt to accomplish what both Governments desire—yours
more than mine, because the honor of the United States, in your opinion,
is at stake, while the interest of my Government in the matter is only
pecuniary. Without presuming to enter upon a discussion with the
Secretary of State of a question belonging entirely to the jurisprudence
of his own country, it may be proper to say, in explanation of the rea-
sons which have inclined the present representatives of Mexico in this
country to believe that such proceedings as those meditated might be
taken and would be sustained, that they have consulted counselors of
the Supreme Court of the United States, and have been advised that
the right of my Government to take such proceedings is well grounded
in the jurisprudence of the United States, and rests upon the following
propositions, which they consider as well established by the decisions of
your judicial eourts, viz:

1st. That after my Government shall have paid and the United States
received the full amount or any part of the awards in question, and the
treaty obligations of my Government shall thus fully ave been per-
formed to the United States as a nation in that behalf, the funds in the
hands of the officials of the United States will be within the control of
the judicial courts of your country; and that such courts will have
jurisdiction to determine to whom the money equitably belongs. That
any party who can show that, in equity and good conscieuce, the per-
son in whose favor an award was made has not, and such a party has, a
right to the money, may recover the same.

That to this extent the decision of the Supreme Court of the United
States in the case of Phelps vs. McDonald, reported in the ninety-ninth
voiume of the reports of the Supreme Court of the United States, is
full authority. This case related to money which had been awarded by
the commission organized under the treaty between the United States
and Great Britain of May 8, 1871. The money had been awarded to
Great Britain against the United States upon the elaim of MeDonald,
a British subject, and paid by the United States to the British minister
at Washington, as the agent of Great Britain, in satisfaction of the
award. Phelps, as assignee in bankruaptey ot McDonald, claimed the
money. The court below had appointed a receiver to whom the money
had been paid by the DBritish Government through its agent, and the
receiver was holding it. It was objected that the suit was, in effect, a
suit against the British Government, and that the court below had no
jurisdiction of the case. But the Supreme Court overruled this objec-
tion, and held that the court had jurisdiction to decide between the
parties which had the better right to the money. Two judges dissented
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to delay such payment during the further time necessary to enable my
Government to consider the views expressed in your note,

For your convenience I inclose herewith an English translation of this
note.

In conclusion, permit me to say that I am convinced that the honor-
able Secretary will agree with me that the general interests of ¢iviliza-
tion require that every facility should be afforded for the exerecise of ail
legal and legitimate means to secure substantial justice in such arbitra-
tions as that provided for in the treaty under consideration.

JUAN N. NAVARRO.

A copy. .

JOSE T. pE CUELLAR, Srio.

Mr. Navarro to Mr. Evarts.

[ Translation.]

LEGATION OF MEXICO IN THE UNITED STATES,
New York, October 7, 1880. (Received October 11.)

Mr. SECRETARY : In December, 1878, a packet containing 233 docu-
ments, all numbered, was deposited in the Department under your
charge, where it still is. Said documents relate to the claim of Benjamin
Weil against Mexico, and were received by Mr. Sevellon A. Brown.
There is also deposited in the Department of State a tin box containing
documents, a list and description of which accompanies them. This
box was deposited by the second secretary of this legation, and was also
received by Mr. Sevellon A. Brown.

As this legation needs to examine the aforesaid documents, I would
respeetfully request you, Mr. Secretary of State, to be pleased to order
that they be returned, in which case an employé of this legation will go
to receive them in person at whatever time you may see fit to appoint.

I avail, &e.
JUAN N. NAVARRO.

No. 73.
Mr. Evarts to Mr. Navarro.

DEPARTMENT OF STATE,
Washington, October 18, 1880.

S1r: I have the honor to acknowledge the receipt of your note of the
7th instant, in which you request the return to the Mexican legation
of the papers in the case of Benjamin Weil against Mexieo, which were
deposited with the chief clerk of this Department on the 12th December,
1378, by Mr. de Cuellar, your predecessor in office.

I will take pleasure in having these documents delivered at any time
to any person whom you may designate to receive them, upon the pro-
duaction of his authority from you to do so, and the presentation of the
inclosed form of receipt, properly signed by yourself.

Be pieased to accept, &c.,
§m— WM. M. EVARTS.

[ P

sl
(Inclosure:) Form of receipt.
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FORM OF RECEIPT,

Received from Sevellon A. Brown, chief clerk of the Department of State of the
United States, 233 papers, numbered from 1 to 233, inclusive; one paper numbered -
1524 ; one manuscript account-book, all said to refer to the claim of Benjamin Weil
against the Republic of Mexico—-the document numbered 203 being imperfect.

These documents were originally formally deposited with the said Sevellon A, Brown,
on the 12th December, 1873, by José T. de Cuellar, at the time secretary of the Mexican
legation at the city of Washington, and are now returned to said legation at my re-
quest.

OCTOBER.

No. 74.

Mr. Navarro to Myr. Evarts.
[Translation.]

LEGATION OF MEXICO IN THE UNITED STATES,
New York, October 20,1880. (Received October 23.)

Mr. SECRETARY : I have had the honor to receive the note of your
Department of the 18th instant, in reply to mine of the 7th, in which
you were pleased to express your willingness that an attaché of this
legation should receive the documents deposited in the Department of
State whiclh relate to the claim of Benjamin Weil. My aforesaid note
of the 7th instant has reference to the delivery not ounly of the papers
relative to the claim of Benjamin Weil, which were deposited by the
first secretary of this legation and received by the chief clerk of your
Department in December, 1878, but likewise to a tin box containing
documents having reference to the Abra claim, a descriptive list of
which accompanies them. This box was deposited by the second secre-
tary of this legation on the 11th day of January, 1879.

As no mention is made in the note of the Department of State to
which I refer of the papers relating to the Abra claim, I beg you, Mr.
Secretary of State, to be pleased to inform ne, in your reply to this note,
whether you have any objection to the delivery of the Abra documents
to the attaché of this legation who is to receive those belonging to the
claim of Benjamin Weil. The said attaché will’ give a receipt signed
by me, and expressed in the same manner as is that which the Depart-
ment of State was pleased to send me.

I reiterate, &c.
JUAN N. NAVARRO.

No. 75.
Mr. Evarts to Mr. Navarro.

DEPARTMENT OF STATE,
Washington, October 28, 1880.

S1r: I have the honor to acknowledge the receipt of your note of the
20th instant, in which, referring to your note of the 7th instant, you
state that it is not only your desire to obtain the original papers in the
case of Benjamin Weil, left in the keeping of this Department in Decem-
ber, 1878, but also to receive those filed in the Department by Mr. Ro-
mero in January, 1879, in the case of La Abra Silver Mining Company.
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No. 77.
Mr. Navarro to Mr. Brown.

RECEIPT OF PAPERY NUMBERED FROM 1 10 233, REFERRING TO
CLAIM OF BENJAMIN WEIL.

Received from Sevellon A. Brown, chief clerk of the Department of
State of the United States, 233 papers, numbered from 1 to 233, inclu-
sive, one paper numbered 1584, one manuscript account-book, all said
to refer to the claim of Benjamin Weil against the Republic of Mexico—
the document numbered 203 being imperfect.

These documents were originally formally deposited with the said
Sevellon A. Brown on the 12th December, 1878, by José T. de Cuellar, at
the time the secretary of the Mexican legation at the city of Washington,
and are now returned to said legation at my request.

JUAN N. NAVARRO.

NOVEMBER 6, 1880.

List of papers transmitted to the Secretary of State in proof of the fraudulent character of
the claim of Benjamin Weil against the Government of Mexrico.

1. Certified copy of articles of copartner- | 33. Weil to Loeb.

ship of Levy, Bloch & Co. 34. General Boggs to General Magruder,
2. Certified copy of agreement for the (Copy certified by notary, Septem-
dissolution of the firm of Levy, ber 28, 1863.)
Bluch & Co. 35. Governor Moore to Weil and Levy.
3. Aftidavit of Marx Levy. 36. Weil to Loeb and M. Levy.
4. Affidavit of Firnberg. 37. Weil to Loeb and M. Levy.
5. Affidavit of 8. E, Loeb. 38. Certificate of C. Russell, quartermas-
6. Affidavit of E. W. Halsey. ter, of impressment of cotton.
7. Affidavit of Louis Scherck. 39. Weil to Loeb.
8. Aftidavit of J. C. Ransom. 40. M. Levy to Loeb. Power of attorney.
9. Affidavit of J. C. Evins. 41. Weil to Loeb.
10. Affidavit of B. C. Brent. 42. Weil to Bloch.
11. Affidavit of R. F. Britton. 43. Weil to Loeb.
12. Affidavit of John F. Hope. 44, Weil to Loeb.
13. Affidavit of W, R. Boggs. 45. Loeb to Weil.
14. Letter of J. C. Wise. 46, Weil to J. Levy.
15. Affidavit of Jacque Levy. 47, Weil to Loeb.
16. Affidavit of 8. G. Aldrich. 48, Loeb to Weil.
17. Affidavit of J. W, Patton. 49. Weil to Loeb.
18. Aftidavit of Jas. E. Slaughter. 50. Weil to Loeb.
19. Affidavit of Miguel de la Pefa. 51. Alex. Valderas. Receipts for cotton
20, Certified copy of agreement between and freight charges.
the parties interested in the claim | 52. Weil and M. Halff to Loeb.
of Benjamin Weil. 53. Weil to Loeb.
21. WeiltoBloch. Twopost-officestamps. | 54. Weil to Loeb.
22. Weil to Bloch. 556. Weil to Loeb.
23. Weil to Bloch. 56. Weil to Loeb.
24. Weil to Bloch. 57. Weil to Loeb.
25. Weil to J. Levy. 58. Barrett to Loeb.
26. W. G. Thompson to Levy, Bloch & Co. | 59. Lieutenant-Colonel Hutchins. Per-
Receipt for cotton. mit to Loeb to ship cotton.
27. W. G. Thompson to Levy, Bloch & Co. { 60. J. Rosenfield & Son to Loeb.
Receipt for cotton. 61. Bloch to Loeb.
28, Weil and J. Levy to Bloch. 62. T.C.Twichell, agent cotton bureau.
29. W. G. Thompson to J. Levy & Co. Re- Perniit to Loeb to ship cotton.
ceipt for freight charges. 63. Weil to Loeb. Jacque Levy.
30. Weil to Loeb. 64. J. C. Baldwin & Co. to Loeb. Bill for
31. Weil to Loeb. handling cotton. )

32. Weil to Loeb. i
H. Ex. 103——40
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In reply, I have to state that the decision of the President in the
Weil and La Abra cases, as heretofore communicated to your legation,
must be regarded as the final determination of the executive Govern-
ment that the awards under the Commission organized pursuant to the
terms of the convention of July 4, 1868, cannot be reconsidered, diplo-
matically, between the two Governments; and that, consequently, the
administration of the payments to the parties interested in the awards
belongs exclusively to the Government of the United States in its obli-
gations to its own citizens. This administration is regarded by the
President as requiring the distribution of the awards in these cases npon
the same regulations as in all other cases, in the absence of any direc-
tion by Congress to the contrary.

Accept, &e.,
WM. M. EVARTS.

V.—PROCEEDINGS ON THE WEIL AND LA ABR4 CLAIMS UNDER PRESI-
DENT GARFIELD'S ADMINISTRATION.

No. 81.

Mr. Zamacona to Mr. Blaine.

WASHINGTON, May 12, 1881, (Received May 12.)

Mr. SECRETARY: In the correspondence which has been exchanged
between this legation and the Department of State, in the matter of the
claims of Benjamin Weil and La Abra Mining Company, this legation
bhas endeavored to impress upon the Government of the United States
the fact that among the objects which it seeks in relation to those
claims is one of a purely moral character, to wit, that of preventing
them from encouraging, by their impunity, the commission of fraud and
perjury, and thereby bringing into discredit the institution of interna-
tional arbitrations. Actuated by this and other motives, my Govern-
ment has from time to time transmitted to that of the United States the
evidence which has accumulated of the fraud in the claims referred to.

It is with this view that the undersigned has now the honor to inform
the Department of State that there is in the office of the Third Auditor
of the Treasury Department, among the documents in * settlement No.
2388, of 1873,” an affidavit of John M. Martin, in support of a claim on
which a favorable decision was rendered by the Southern Claims Com-
mission. In this affidavit the witness expresses himself as follows:

My residence was on the plantation of G. W. Compton from the 1st of April, 1861, to
the 20th of April, 1364, where I was personally engaged in farming, until about the
16th of March, 1864, when I offered my services to Admiral Porter. He employed me
as a pilot, and I was thus engaged until about the 28th of April, 1864. I then went
to New Orleans, remained there about one month, then went to Belmont County, Ohio,
where [ remained until the 13th of April, 1865.

This affidavit directly contradicts that which the same Martin gave
under oath in the Weil case, to the effect that he was an eye-witness of
the seizure of Weil's cotton in Mexico on the 20th of September, 1864.

This legation has also information showing that O. F. Wild, a secret
agent of the Treasury Department in New Orleaus, has, in the course
of the last three years, made frequent reports to that Department to the
effect that John M. Martin confessed to him that the reclamation of -
Weil was fraudulent, and his own testimony false, as well as that of the
witnesses brought forward by the claimant; and that a criminal con-
spiracy had been formed to secure proofs in support of the claim, in
pursuance of which the witnesses were to receive certain suwms named
by Martin, as the reward of their perjury.
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part of said month, and about a week subsequent to the taking Ly the United States
authorities of my eleven mules and nine horses, some of the soldiers who were en-
camped in the neighborhood entered the said place and took from it about one thou-
sand barrels of corn, one hundred head of sheep, and between fifty or sixty head of
hogs. I never received either receipt or inoney for the property thus taken.

JOHN M. MARTIN.

Sworn to Dec. 30, 1871.
WM. GRANT,
Special Com.

Deposition of John Miller Martin, claimant, called and sworn for himself.

The interrogatories propounded him he answered as follows :

To the first he says: My residence was on the plantation of G. W. Compton from
the 1st of April, 1861, to the 28th of April, 1864, where I was personally engaged farm-
1ng until about the 16th of March, 1864, when I offered my services to Admiral Porter;
be employed me as a pilot, and I was thus engaged until about the 28th of April,
1864. I then went to New Orleans, remained there about one month, then went to
Belmont Couunty, Ohio, where I remained until the 13th of April, 1365, when I re-
turned to New Orleans. On or about the 25th of April, 1864, my entire place was burned.

A.
WaSHINGTON, D. C., March 15, 1866.
In constructing the defense of Alexandria, La., while held by the army, for the pur-
pose of building a dam, buildings within ritle-shot of the line of iiitrenchments which
might under any circumstances serve as a cover for the eneiny were leveled by gen-
eral orders. This was indispensable to the safety of the army and the fleet. Whether
the property of Captain Martin was within this line, or whether his bnildings were
destroyed under this order, or were within range of the fleet lying above the Rapids,
I cannot say ; this can easily he ascertained by measurement or by evidence.
Captain Martin is a loyal citizen, a man of integrity and character, and deserves
well of the Government on account ot service as well as character.
N. P. BANKS, M. G. V.
(Indorsed :) Exhibit A. Wwm. Grant, special com.

3. By order of Gen. N. P. Banks, from military necessity, as will be more fully seen
by reference to a copy of a certificate given to me by Gen. Banks, which I also offer as
proof of my loyalty. Said copy is hereto annexed, and marked A.

To the interrogatories from the 3d to the 14th, inclusive, he answers: No.

To the 15th: On the 28th of April, 1864, I left Alexandria and came to New Orleans
on the steamboat Meteor, a transport of Admiral Porter’s fleet, and I did not return to
my plantation, or, rather, the plantation upon which I resided, until after the sur-
render. During said absenee I was not engaged in business of any kind.

To the 16th: From 1861 to the date of the fall of the City of New Orleans I was
employed as a pilot on the steamnboat Homer, said boat being engaged in civil trade
between New Orleans and Shreveport, La.

To the 17th and 13th he answers: No.

To the 19th: None, except that the Confederates tried to force me into their service.

To the 20th he says: No.

To the 21st: Nothing, except my services, which I offered to Admiral Porter upon
his arrival at Alexandria, in May, 1863, and in March, 1861. I also gave Capt. W. R.
Hoel, commander of the United States gunboat Benton, information in regard to the
whereabouts of the so-called Confederate fleet.

To the 22d: Nothing except what I have stated in my previous answers. As soon
as the U. 8. anthorities arrived in my region of the country I offered them my services,
which was all that I could do. :

To the 23d: I had three brothers in the Union army, but no relations in the Confed-
erate army. In 1865—the spring thereof—I took one of my brothers, who was sick
in the hospital at the time, to Ohio with my family, where he remained until he re-
covered. That was all the assistance I ever rendered any of them.

To the interrogatories from the 24th to the 31st, inclusive, he answers : No.

To the 32: I took the iron-clad oath at New Orleans about June, 1864, in order to
procure permission to go to Ohio. I have not held any office under the United States
Governmeut since the war.

To the 33: My symipathies, feelings, langnage, and influence have always been with
the Union cause. I did not vote at all, either at thebeginuing of hostilities or during
the war. I adhered to the Union cause even after the adoption of the ordinance of
gecession by my State.
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UNITED STATES OF AMERICA :
TREASURY DEPARTMENT, December 3, 1881,
Pursnant to section 882 of the Revised Statutes, I hereby certify that the annexed
is a true copy of an original paper on file in this Departinent.
In witness whereof I have herennto set my hand and caused the seal of the Treas-
ury Department to be affixed, on the day and year first above written.
CHAS. J. FOLGER,
Secretary of the Treasury.

Euxtracts from reports of Ofr. Azarviah F. Wild, New Orleans, La., in matter of Benjamin
eil.

SePT. 17, 1877.

Being detained here waiting the return of the U. 8, attorney, I improved the oppor-
tunity to commence writing my report in the case of Benj. Weil s, Mexico for 500
bales of cottou which Weil claims was taken from him by the Mexican authorities in
the year 1864, while en route to Matamoras, Mexico, and for which an award has been
allowed of abont $500,000, and as I am informed not yet paid, but has been brought
to the notice of Congress, and is now pending hefore a committee of the Senate. My
connections with this case were those of a clerk, and eomnienced about the month of
May, 1876, and so continued nntil about the time Judge M. A. Dooley left Lounisiana
to reside, and I became employed by the U. 8. Treasury Department, when I refused
to have anything further to do with the case, although have been pressed to do so by
both sides, on one side to continue in the case and take it up where Judge Dooley
left it, and by tlie other side to give my affidavit of what I knew about the case, to
be used before a Congressional committee, both of which T refused.

1st. I conld not work in any case except for the Government.

2nd. I did not feel at liberty to make an affidavit of what information I gained by
being a confidential clerk of Judge Dooley’s, a sworn attorney.

My reasons thus expressed to General Slaughter cansed him to say that, uuless he
could have my affidavit, he would have me brought to Washington to testify.

I now will state the case, and the way in which I became engaged in it, and will
forward copies of some twenty letters now under my control at au early day.

John M. Martiu, au old steamboat captain, residing in New Orleans, met me at the
coruer of Canal and St. Charles streets in the month of May, 1876, and asked me to
introdnee him to Col. Brooks (now chiet of 8. 8. division); I replied, I could not
unless he had business. He (Martin) said he had bnsiness; that he had the cotton
rolls of Ex-Confederate Agent McKee, of the trans-Mississippi department, which
would be of value to the Governnient, and that he (Martin) wanted to see Col. Brooks
and try and sell them to the Government throngh him (Brooks), and if agreeable to
him would have a time set when we could meet, and examine the rolls, &ec.

I saw Col. Brooks; an appointment was made to be held at his (Brooks’) room, No.
146 Carondelet street. I notitied Capt. Martin, and we met at place designated, and
the rolls were examined by Col. Brooks. Soon after Col. Brooks left for Washington,
and Martin says lefs him to understand he would submit the matter to the Treasury
Department and let him (Martin) know if the Department wanted them. Col. Brooks
had been gone but a few days when Capt. Martin made daily calls at the office of
Judge Dooley, in whose office I occnpied a desk, and asked if anything had been
heard from Col. Brooks. .

After waiting several weeks he persnaded Judge Dooley to dictate a letter to the
Attorney-General, and I wrote it, to which Mr. Taft replied that the Government had
the rolls of which his letter spoke, &ec. Capt. Martin, after hearing his rolls were not
wanted, said:

*“I have a big case, in which there is some money in. Will you take it, judge ?”

Judge Dooley replied that he would not take a case until he knew what it was.
Captain Martin then replied that he would tell some time, but would tell Wild first,
and Wild might explain the case to him (Dooley). When Capt. Martin started out
he called me and asked me to pnt on my hat. We went to Hugo Ralwitz’s saloon, on
Common street, when he made me pledge myself to keep the matter private, and he
would show me the whole case, and that he would give Judge Dooley and myself a
chance to make ‘‘a file,” as he called it. He commenced by asking if I had ever
heard of the Benjamin Weil cotton claim, for a large lot of cotton captured by the
Mexicans in the year 1864, and that the claim was brought before the Mixed Commis-
sion, and that they had made an award amounting to over $500,000. I said no, I had
never heard a word of it. Martin said: ‘I tell you the truth; the claim is all a
fraud, and Weil never lost a single pound of cotton, and I can furnish the evidence
to defeat the claim, and this is what I waut you and Judge Dooley to do, i. e., that is,
I want you to talk to the jndge and see if he will take hold of the case, and if he will,
I will bring in some letters that have been written by John T. Michel, of this city,
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18?6 Letter from Mex. minister to John T. Michel, dated Washington, February 21 _
- 5.] Letter from L. W. Avonduno, Mex. consul at N. O., dated June 3, 1876, to M. A.
ooley.

6. Letter from M. A. Dooley to Sgn. Mariscal, dated N. O., June 4, 1876.

7. Letter from Sgn. Mariscal to M. A. Dooley, dated New York, June 8, 1876.

8. Letter from M. A. Dooley to Sgn. Mariscal, dated N. O., June 13, 1576.

9. Letter tfrom M. A. Dooley to Sgn. Mariscal, dated New Orleans, June 19, 1876,

10. Letter from Sgn. Mariscal to M. A. Dooley, dated New York, June 22, 1876.

11. Letter from M. A. Dooley to Sgn. Mariscal, dated New Orleans, June 26, 1876.

12. Letter from M. A. Dooley to Sgn. Mariscal, dated New Orleans, June 28th, 1876.

13. Letter from M. A. Dooley to Zamacona, dated New Orleans, Aug. 5th, 1876.

14. Letter from M. A. Dooley to E. Aveta, dated New Orleaus, Aug, 24, 1376.

15. Letter from M. A. Dooley to E. Aveta, dated New Orleans, Sept. 4, 1376.

16. Letter from Jas. E. Slaughter to M. A. Dooley, dated Mobile, Aug. 11, 1877.

17. Copy of affidavit made by John M. Martin, alias Michel, in support of Benjamin
Weil’s claim against Mexico, dated N. O., July 26th, 1870.

I would rvespectfully state that these copies are all in my handwriting, and were
prepared under the direction of Judge M. A. Dooley, late of New Orleans (now San
Saba County, Texas), to forward to the President of Mexico, but owing to the disturbed
condition of the Mexican Government they were not sent, and when Judge Dooley
left Lonisiana he left them here. Those written by Judge Dooley, or purporting to
have come from him to the Mexican officials, are in their possession, but those received
here by Judge Dooley from them are still here in Louisiana, and can be got, if they
are wanted, by little trouble.

OcTOoBER 19TH, 1877.

I met Capt. John M. Martin to-Gay, and learn from him he is quite uneasy in the
matter of the claim of Benjamin Weil vs. Mexico. He has written more letters and
baving them copied by some party here in New Orleans, and then sends them to the
third party in Washingtor, where they are mailed back here to Martin. These letters
purport to come from the Mexican minister at Washington, D.C. Ernest F. Herwig,
ex-senator, then takes these letters to Kain, a rich Jew, who owns most of tle claim,
and who is president of the Germania Bank of New Orleans, and, to the best of my
belief, receives money for Martin, as they pretend, to keep Martin and George D. Hite
from exposing the fraud and perjury which they have committed. There is no point
in the case but what I can make here. I know not just what more is wanted, but
would respectfully request that should anything inore be wanted to complete evidence
to show the case a complete fraud, that I be instructed on what points, and it will be
forwarded at once.

Martin has offered to make an affidavit setting forth that he and George D. Hite
committed perjury, and were not in Texas at the time they alleged in their testimony
in the case, for a consideration contingent ou defeating the claim. I would respect-
fully state that Lambert B, Cain (or sometimes spelled Kuain) and Decrastro, the attor-
ney, are now away from New Orleans, and are said to be in Washington City.

I would state that since returning to headquarters from Arkansas, I have found the
original letter written by Judge Dooley to the Mexican minister, Mariscal, in pencil,
and from which I wrote the first original letter, which I will forward should it be
wanted.

FEBRUARY 23RD, 1878.

I will respecttully state that Cupt. John M. Martin, whom I reported as being con-
nected with the claim of Benjamin Weil vs. Mexico, met me to-day and expressed a
wish to see General Slaughter and see if he could not make some money by going
before the properofticer and swear to the contrary to what he swore to in support of
the claim. He states whatever he does George D. Hite will also do in the matter.

APRIL 25TH, 1878.

I met Capt. John M. Martin, whom I have mentioned in a previous report as being
one of the parties who gave evidence in the claim of Benjamin Weil »s. Mexico, and
helped to pass the claim through. He (Martin) states that Weil issned to parties who
assisted him iu the claim certificates ot indebtedness on condition that it the claim
was allowed that he would pay them. He (Martin) further stated to me that at the
time of giving said deposition or soon atter Weil gave him $50 and promised him five
thousaud more in case he was successful in the prosecution of said claim.

He further states that one L. B. Cain, of New Orleans, La., has bought up all, or
nearly all, the certificates of indebtedness issned by Weil, and now is the monied
man who is working the claim and who owns nearly all of it.

May 18TH, 1878.

From 8 o’clock a.m. to 10 a. m.I was engaged at Levy’s stable,on Baronne street,
making some inquiries into the case of Benjamin Weil ¢s. Mexico. Mr. Levy was a
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effect that the United States Government is as much interested as is
Mexico in eliciting the facts in regard to the frauds complained of by
this legation, whereby the good faith of both Governments may have
been abused in a common transaction, cannot fail to be satisfactory to
that which is represented Ly the undersigned, and it will be still more
so when the Department of State shall see fit to give the undersigned
some indication with regard to the steps that may be taken by both
Governments conjointly, or by that of Mexico alone. with a view to sub-
serving the ends of morality and justice in this matter. The under-
signed understands that the note to which Le is now replying wonld
have contained such an indication had it not -been written at a time
when tbe late Secretary of State was*about to retire, and when a press
of very urgent business rendered it impossible for him to give this sub-
ject the attentive consideration which its importance demanded.

This legation has for more than four years been in possession of evi-
dence which, in its opinion, is conclusive with regard to the frand which
vitiates the claim of Weil and that of the Abra Mining Company.
When the Congress of the United States, in 1878, authorized the Presi-
dent to investigate these frauds and to suspend all payments to their
presumptive originators, the aforesaid evidence was, by request, depos-
ited in the Department of State, and in Angust of the year following
this legation was informed that, in the judgment of the Secretary of
State, the honor of the United States required a judicial investigation
of the matter. That honorable gentleman saw fit, at the same time, to
express an opinion adverse to the reopening of the two claims as a dip-
lomatic question and to their re-examination by an international com-
mission., He also maintained that rhe executive branch of the Govern-
ment had no power to hold the desired investigation; he added, how-
«ever, that Congress could empower it to do so, and advised that his
.opinion * should be submitted to that body, to the end that it might ex-
«ereise the plenary power with which it is invested in cases of this na-
ture.

The Government of Mexico presumed that there was ground to ex-
pect suspension of payment to the owners of the claims to which ex-
ception had been taken, not only in view of the general and normal
powers of the Department of State and of the careful declarations
made by its worthy head, but also by reason of the act of Congress
authorizing the Executive to order such suspension in case the two
.aforesaid claims should present prima facie evidence of fraud.

‘The opinion of the Secretary of State, approved by the President,
-was transmitted to Congress, with the announcement that a failure on
‘the part of the legislative branch of the Government to take action in
the matter would make it necessary for the Department to pay to the
.suspected claimants the amount of the installments which had been -
withheld from them. A vote was taken on the subject in the House of
Representatives, and a bill was returned to the proper committee di-
recting an investigation to be made by the Court of Claims. The
opinion expressed by the Senate on the same bill was unfavorable, the
.committee maintaining that the Executive had power sufficient to en-
able him to act in the matter. The different attitudes taken on this
question by the two houses of Congress induced the gentlemen em-

* The words of the Secretary of State were {see inclosure to letter of August 20,
1879): I would advise, therefore, that the proofs and conclusions you shall come to
thereon, if adverse to the immediate payment on these awards of the installments re-
ceived from Mexico, be laid before Congress for the exercise of their plenary authority

.on the matter.—TRANSLATOR. .
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dersigned to presume that the Government of the United States feels:
disposed to adopt some expedient in order to prevent the success of a.
conspiracy whose eriminal character is but too apparent.

The Government of Mexico would be very glad to receive some prac-
tical manifestation of the interest which Mr. Blaine was pleased to
express in his last note to this legation, so that, when the Mexican min-
ister visits the Department of State on the 31st of next month as usual,
with the amount of the annual installment pursuant to the convention
of 1868 in one hand, and the proof of the fraud committed by certain
claimants to whom a large portion of that amount is to be paid in the
other, he may not be obliged to consider that act as a definitive tribute
to falsehood and perjury, and it may be possible for him to turn his
eyes in some direction in the hope of a remedy.

I avail, &e.,
M. pE ZAMACONA.

No. 84.
Mr. Zamacona to Mr. Frelinghuysen.

LEGATION OF MEXICO IN THE UNITED STATES,
Washington, January 19, 1882. (Received January 19.)

Mr. SECRETARY : Not only the important note which Mr. Blaine was
pleased to address to me on the 9th ultimo, to which I referred in my
subsequent one of the 22d of the same month, but the straightforward
declarations which I had the pleasure to hear from the lips of your ex-
cellency during a recent conference, have convinced me that the Gov-
ernment of the United States, to which that of Mexico has presented its
complaint on account of the fraudulent character of the claims of the
heirs of Benjamin Weil and the Abra Mining Company, is fully sensible
of the moral importance of having the evidence of fraud examined, so
that the good faith of both Governments may not be abused in a mutual
transaction. All branches of this Government, and all its officers who
have had anything to do with the matter, seem to be actuated by the
same spirit. Congress has shown this with a spontaneity which does it
honor.

The Department of which you are the worthy head has likewise not
hesitated to declare that the dignity of the Republic was interested in
having an investigation made of the charges of tfraud presented by the
Mexican Government on the ground of very weighty evidence. Unfor-
tunately both thelegislative branch of the Government and the Executive
have considered themselves as having no power to expose a traund of
whose existence both were aware, as every one has been, including the
officer who decided these two claims favorably when the evidence dis-
covered waslaid before him. After thecase had been decided, he refused,
it is true, to recousider, as he was requested to do, on the ground that he
did not think he had any power to do so, but he expressed an earnest
desire that the truth should be brought to light, and that fraud should
not prevail over justice. Thus it is that since the labors of the Mixed
Commission were concluded the public power of two nations has been
exhibiting its powerlessness to frustrate a fraudulent conspiracy, the
marks and traces of which scarcely leave any room for doubt. So evi-
dently fraudulent are the claims now under consideration that, as sooun
as the truth began to be known, it cost the Mexican (Jrovernmcnt very

H. Ex. 103——41
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Harmony in the relations between the two countries is not the only
thing now in question. All nations are interested in the punishment of
frauds such as those of which my Government now complains, because
their success brings discredit upon an institution of which the present
age is justly proud, and from which contemporaneous nations hope for
abundant fruits of civilization and of peace. The history of interna-
tional arbitrations is a most eloquent one. Since the time when the
first effort was made to settle private claims by arbitration, greed and
fraud have thought that they had discovered a new field of operation,
and they have in various instances succeeded in bringing disgrace upon
commissions of arbitration. That branch of jurisprudence which has
to do with such commissions must take a step in the way of reform,
especially as regards methods of examination, until that much-to-be-
desired reform has been adopted. However, the action of all Govern-
ments should be as harmonious as it should be energetic when fraud
has succeeded in obtaining a foothold in international arbitration.

I consequently have the honor, Mr. Secretary, to submit the accom-
panying draft of a convention, together with an English translation of
the same, to your consideration, and you would oblige me exceedingly
if, after having examined it, you would be pleased to let me know your
opinion as speedily as your important cccupation will permit. I should
thus be enabled to inform my Government (on taking to the Depart-
ment of State, as I expect to do at the proper time, which will be in a
few days, the annual installment by whose payment Mexico fulfills its
duty according to the convention of 1868) that there is some reason to
hope that that sacrifice to international good faith will one day no longer
be required, and that the matter is in a fair way to settlement in such a
manner as justice demands.

I have, &e.,
M. pE ZAMACONA.

{Inclosure.]

Project of a convention between the United States of Mexico and the United States of America
providing for the retrial of the claims of Benjamin Weil and La Abra Silver Mining Com-
pany against Mexico.

Whereas a convention was concluded on the 4th day of July, 1868, between the
United States of Mexico and the United Statesof America, by which convention claims
of citizens of either country upon the Government of the other were referred for adjust-
ment to a Commission to be Composed of two cominissioners and an umpire; and
whereas claims were presented to said Commission by the United States of America
on behalf of Benjamin Weil and La Abra Silver Mining Company, which claims were
numbered 447 and 489 respectively on the American docket of said Commission; and
whereas, after reference to the umpire of the disagreeing decisions of the commissioners
upon said claims, awards were rendered thereon in favor of the United States; and
whereas, before the adjournment of said Commission, the agent of Mexico entered
motions for the retrial of said claims, on the ground that the witnesses upon whose
evidence they had been allowed were perjured, and that the claims were wholly fraud-
ulent; and whereas said motions were denied by the umpire, for the reason that he
considered himself debarred by the provisions of the convention from reviewing any
case which he had once decided ; and whereas, shortly after the adjournment ot said
Commission, the Government of Mexico laid before the Government of the United States
evidence discovered since the awards were rendered, upon an examintion of which
evidence it appears that the honor of the United States requires a reinvestigation of
sadd elaims: The President of the United States of Mexico and the President of the
United States of America have resolved to conelude a convention for the retrial of
said elaims and have named as their plenipotentiaries to confer and agree therenpon
as follows : The President of the United States of Mexico, Manuel Maria de Zamacona
envoy extraordinary and minister plenipotentiary of the United States at Washington'

>
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ARTICLE V.

The Commissioners shall keep an accurate record of their proceedings, with dates,
and to this end they may appoint and employ a secretary versed in the languages of
both countries, and other persons necessary to assist them in the transaction of their
business.

The compensation of the Commissioners shall not exceed § per annum each.
The compensation of the secretary, or other officer or employé, shall be fixed by the
Commissioners. Each Government shall pay its own Commissioner. The other ex-
penses of the Commission, including the compensation of the third Commissioner,
shall be defrayed by the two Governments in equal moieties ; but the expenses of taking
testimony and preparation of the cases for trial shall not be considered a part of
the expenses of the Commission. In view of the fact that the retrial herein provided
for is had upon the motion of the agent and representative of Mexico, it is agreed
that the Government of Mexico shall provide and pay over to the Government of the
United States, whenever they are required, all sums necessary to defray the expenses
incurred by the latter Government as provided for in this article.

ARTICLE VI.

The present convention shall be ratified by the President of the United States of
Mexico and by the President of the United States of America, by and with the advice
and consent of the Senates of the respective countries, and the ratifications shall be
exchanged at Washington at as early a day as may be possible thereafter.

In testimony whereof the respective plenipotentiaries have signed the present con-
vention, in the Spanish and English languages, in duplicate, and hereunto affixed
their respective seals.

Done at the city of Washington this —— day of January, in the year of our Lord
one thousand eight hundred and eighty-two.

No. 85.

Statement of payments made in claim of Benjamin Weil against the Govern-
ment of Mexico.

First and second installments of this award paid as follows:

Amount for distribution ...... et e aseceacceaecaeemne e aaan 367,208 60
Lambert B. Cain, August 16,1880 .. ... . ... ot iimiiiiiiaatiaann 43,888 16
John J. Key, August 16, 1880 ... ... oenomit it iiie e cae e 14,629 38
Sylvanus C. Boynton, August 16, 1880..... Ceemeeeceaiaeee e e 8,691 06

Third installment of this award paid as follows:

Amount for distribution..ccceoeieecee it aiinie e e scce e e $34,803 68

Lambert B. Cain, August 18, 1880 .... . ccee iiimartcamceniinenaannnnn. 22,786 19

John J.Key, August 16, 1880 ... ... uooueiane i e e 7,595 39

Sylvanus C. Boynton, August 16, 1880 ...... ... .oioiiiimiaiaeaaan. 4,512 10
Fourth installment of this award paid as follows:

Amount for distribution ..cec.eeeeeaaaa.. hemetecea e berecaaeanaan $34,893 68

Lambert B. Cain, August 16, 1880 ........... . 22,786 19

John J. Key, August 16, 1880 ............ 7,595 39
Sylvanus C. Boynton, August 16, 1880 ...cc.icvnnn ceeniiiiiircann caanns 4,512 10
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Shellabarger & Wilson, March 5, 1881 . ... o it ioiiiiiiiiiianinnnn .. $2,633 00
Charles T. Parry and Joseph Hopkinson, March 5, 1881 ._..... .......... 314 28
George H. Williams, March 5, 1831, ... ... iiiiiiiiiiaanns 1,152 13
Cyrus C. Camp, March 5, 1881 . . oo i it it caaecacnnn 909 10
Summner Stow Ely, November 25, 1881 ... .. .. oo 2,034 15
Thomas W. Bartley, November 25, 1831 .... ... ..o iiiiiinieanncunn 2,500 00
Frederick P. Stanton, November 25, 1881 ... oo oot oot iiii it onn vnns 2,500 00
RECAPITULATION.

Gross amount received from MeXiCO .. oee caaae oot it cacs cceieanan $240, 633 06
Gross amonnt distributed as follows:

Sumner Stow Ely ... . . . iiiaieii oo, §R08,085 02

Henry C. Hepburn ... ... . .ioooee e iiiai i 2,909 94

Charles T. Parry and Joseph Hopkinson.... ............ 1,571 48

George H. Williams . ...... ..o oo o .o 2,304 26

Frederick P.Stanton ... .coooe o e i 6,500 00

Thomas W.Bartley ... oo iiommr it aans 6,499 99

W.W.Boyce ................ e i 4,270 27

Shellabarger & Wilson....... ..o ool 7,633 00

Cyrus C. Camp. . coon it it e i i it e 909 10

240,683 06

No. 87.
Receipt for the sixth installment.

DEPARTMENT OF STATE,
Washington, January 31, 1882,

Received of Don Manuel Ma. de Zamacona, envoy extraordinary and
minister plenipotentiary of the Government of Mexico, a cheque drawn
by himself upon the National City Bank of New York, to the order of
the undersigned, for two hundred and ninety-six thousand and sixty-
six dollars and five cents ($296,066-%%;) being in discharge of the sixth
installment of the indemnity this day due from that Republic to the
United States under the covention between the two Governments of
the 4th of July, 1868, according to an adjustment made on the 31st of
January, 1878, of the relative value of the three currencies composing
the indemnity.

FRED’K T. FRELINGHUYSEN.

No. 88.
MEMORANDUM FOR THE SECRETARY OF STATE.
In the matter of the Weil and Abra claims.
JouN W, FOSTER. JNO. A. J. CRESWELL. ROBERT B. LINES.

L

The fifth section of the act approved June 18, 1878, entitled “An act
to provide for the distribution of the awards made under the convention
between the United States of America and the Republic of Mexico, con-
cluded on the 4th of July, 1868,” is as follows:

SEC. 5. And whereas the Government of Mexico has called the attention of the

Government of the United States to the claims hereinafter nanied with a view to a re-
hearing: Therefore, be it enacted that the President of the United States be, and he
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I11.

But suppose the discretion to investigate not to extend to “ any
charges of fraud,” which is the language of the act, but to be confined
to the charges and proofs presented to President Hayes, did he, after
investigating them, decide the questions submitted to him by the act
of Congress? If he did not, then those questions remained open until
they were settled by the convention just signed. If he did, then when,
and in what way ?

Hedecided in the affirmative, according to Secretary Evarts, the House
Cominittee on Foreign Affairs, and the President himself.

He did not decide at all, according to Secretary Evarts, the Senate
Judiciary Committee, and Mr. Shellabarger.

He decided in the negative, according to Mr. Shellabarger and some
of the claimants.

iv.

On the 8th of August, 1879, payment of the awards had already been
suspended for two years and a half, part of the time without any author-
ity from Congress, and part of the time (after the passage of the act)
with only an implied authority. On that date President Hayes made a
declaration with regard to the two claims specified in the act. Either
that declaration was a decision in accordance with the provisions of the
act, or it was not. If it was, and was in the affirmative, then the dis-
cretion conferred by the act to suspend payment of the awards attached
from that date, not to be divested until the cases should be retried and
decided, or ¢“until Congress should otherwise direct.” If it was a de-
cision in the negative, then there was no discretion to suspend the pay-
ment, and it was the President’s duty, so far as his authority under the
act of Congress was concerned, to pay over the money to the claimants.
In either case, according to the learned counsel for La Abra, and the
authority which they cite from 15 Peters’ Reports, his decision was not
re-examinable unless ¢ material testimony should be afterwards discov-
ered and produced.”

V.

A critical examination and comparison of the act and the declaration
of the President shows that the three considerations suggested in the
act for the guidance of the Executive—viz, ¢ the honor of the United
States, the principles of public law, or considerations of justice and
equity”—are placed in the disjunctive, so that if any one of them ap-
peared to require a retrial of the claims, and the others did not appear
to require such retrial, it was still competent for the Executive to exercise
his discretion of suspending payment and submitting the claims to re-
trial. The President decided that the two considerations last named did
not require or permit a retrial of a particular kind, but that the first-
named considerations did require an investigation of the claims.

In this careful separation of the honor of the United States from its
association with the principles of public law and considerations of equity
and justice, the motive most clearly discernible would seem to be a scru-
pulous desire to follow the formula laid down in the act of Congress, and
to proceed in accordance with its provisions. The same may be said as
to the negative part of the declaration, which is as follows:

I conclude, therefore, that neither the principles of public law nor considerationsof
justice or equity require or permit, as between the United States and Mexico, that the
awards in these cases should be opened and the cases retried before a new international

tribunal, or under any new convention or negotiation respecting the same between the United
States and Mexico.
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the findings of a mixed commission, organized by treaty. If the be
act were afterwards declared to be unconstitutional, so would a treaty
in all probability.

“An act of Congress may supersede a prior treaty” (11 Wall,, 621).

If this view be correct, then there would be no substantial difference
between this method of retrlal and a retrial provided for by treaty.
The claimants, at least, could not complain because Mexico was not to
be represented on the tribunal.

VIII.

Mexico, through her diplomatic representatives, did agree to such a
retrial, and stood ready to submit her case to such a tribunal when desig-
nated by Congress. The failure or delay of Congress to provide the
tribunal, which may be aseribed to the delay of the President in advis-
ing it of his decisions, to his failure to transmit the proofs of fraud, or
to the difference of opinion between the Houses, could not nullify the
decision of the President, or divert him of his right to withhold the
money, which attached by virtue of the act as soon as he had rendered
his decision in August, 1879.

IX.

It does not seem open to doubt that Secretary Evarts, when he made
his long considered and carefully worded declaration of August, 1879,
and President Hayes, when he approved the same, intended it to be
and understood that it was a full affirmative decision of the question
submitted to the Executive by the act of Congress, whether the honor
of the United States required a retrial of the cases. Their subsequent
action, at least for eight months, confirms this opinion.

The authority to suspend payment of the awards, as before shown,
was wholly contingent on such an affirmative decision. In the Weil
case President Hayes withheld the payments from August, 1879, and
overruled the arguments of the claimants that his opinion did not oper-
ate to vest the discretion conferred by the act. (See the report of the
Secretary of State of April 13, 1880.) :

In the Abra case he paid threeinstallments in September, 1879, under
a decision as to the character of the proofs, against which Mexico,
diplomatically and through counsel, strongly protested, but reserved the
fourth installment to await the proposed retrial, from January, 1880,
again overruling the arguments of the claimants.

X.

Down to April, 1880, neither Mr. Evarts nor the President seemed to
doubt that they had really decided the questions submitted to them,
and that their discretionary control over the money had consequently
attached and was in full vigor. On the 15th of that month, however,
the latter transmitted to Congress, in response to a Senate resolution of
February 27, Mr. Evarts’s reports of August and September, 1879, em-
bodied in a new report bearing date April 13,1880. In this new report
Mr. Evarts said :

A solicitous attention to the rights of the claimants and the duty of the Execu-
tive in the premises has confirmed me in the opinion that Congress should determine

[what he himself had determined in 1879] whether the honor of the United States
requires any further investigation in these cases.
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XVIII.

But there was still another and later construction of the decisions, this
time by President Hayes himself. In the session of Congress ending
March 4, 1381, Senators Eaton and Morgan denounced the claims as
fraudulent on the floor of the Senate, and sought to pass a joint resolu-
tion regarding the matter, but it fell with the close of the session. While
it was pending, however, the President suspended payment of the fifth
installment on both claims from January 31 to March 4. How could
this be done lawfully, either upon the theory that the points submitted
in the act had not been decided, or that the decision had been against
a retrial? It could only be done under the act on the theory that the
decision of August, 1879, was a valid one in favor of a retrial, and had
not been reversed. If the suspension in 1881 was not made under au-
thority of the act, then it must have been made under some general
authority, the nature of which will be hereafter considered.

XIX,

Lest any point, however minute, should be overlooked, it is proposed
to consider the effect of the mere payment of the moneys to the claim-
ants, unaccompanied by any decision as to the requirements of the honor
of the United States. Obviously, payment of itself would not amount
to a decision. Before a decision should be rendered there was no ex
press authority to suspend payment, and after it was rendered the au-
thority was a mere discretion until a retrial was actually entered upon,
when the act provided that the awards * shall be held to abide the event.”

On this point Hon. J. R. Chalmers, who, as a member of the confer-
ence committee, drew the fitth section, says: * When once suspended
we provided distinetly that it should remain suspended ¢ until such case
shall be retried in such manner as the Governments of the United
States and Mexico may agree, or until Congress shall otherwise direct.””
(See his letter above referred to.)

Such was doubtless the intention of the committee, but it was not
fully sustained by the words of the act, which are ¢ it shall be lawful,”
&ce. If the language had been ¢ shall suspend,” then all payments would
have been unlawful after an affirmative decision had been rendered in
accordance with the provisions of the act. The discretion ot the Presi-
dent to pay, no matter what his decision might be as to the requirements
of the honor of the United States, &c., must perhaps be admitted, un-
less the statute, as a remedial one, be liberally construed. But the dis-
cretion 1o suspend is not affected by the mere fact of payment.

XX,

To resume, if the questions submitted to the President were not de-
cided by Mr. Hayes, as was held by Mr. Evarts in his report of April
13, 1880, by Mr. MecDonald in his report of June 10, 1880, and by Mr.
Shellabarger in his brief in January, 1881, then they remained open
until settled by the convention just signed. If, on the contrary, they
were decided, the decision was rendered in August, 1879, as was held
by Mr. Evarts and Mr. Hayes from August, 1879, to April 13, 1880; by
Mr. Evarts in his report of the last-named date; by the House com-
mittee in its report of June 9, i880; and by Mr. Hayes in his action for
two months after Congress adjourned in 1880, in his promise to Mexico
of August 4, 1830, and in his suspension of payment in 1881.
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XXIII.

In the case of the Mexican awards, Mr. Evarts suspended the pay-
ment of the first installment from March 4, 1877, and of the first and
second installments from February 1, 1878, until the passage of the act
of June 18, 1878, without the slightest authority from Congress. When
it was proposed to confer that authority in the Weil and La Abra
cases, both Mr. Evarts and Congress were solicitous that there should
be no appearance of control by Congress over the Executive discretion
in the distribution of the awards. In his letter dated November 6, 1877,
to the chairman of the House Committee on Foreign Affairs (House Re.
port 27, part 2, Forty-fifth Congress, second session, Appendix, p. 9)
Mr. Evarts said :

I have, however, hesitated to make this distribution of the money in hand, whick
would be according to the practice of the Government, because of some legislation being
necessary to make good to the fund the amount with which the Government of the United

States i8 chargeable, and because it is desirable that the form and manner of the reser-
vation from the installment in hand of the expenses of the Government should now be settled.

In a subsequent unpublished letter he transmitted to the same Com-
mittee, after conference with a subcommittee, a form of amendment
drawn by himself to cover the question of fraud presented by Mexico,
which amendment was adopted by the commlttee, and is as follows
(House bill 2117, second session Forty-fifth Congress):

Src. 5. That nothing contained in this act shall be construed as precluding the Presi-
dent of the United States and the Seeretary of State, upon application by the Mexican
Government, from the consideration of any particular claim or claims wherein awards
against Mexico have been wade, nor from the investigation of any alleged frauds or
perjury materially affecting said particular awards; and pending such inquiry, and
~ during any mnegotiation between the United States and Merico, if any, respecting said
particular awards, it shall be at the descretion of the President to determine as to the
suspension or payment of the amount which would otherwise be payable upon said
claim so made the subject of tnqniry or negotiation.

This provision differs materially from the fifth section of the act as
adopted. 1If it had Deen enacted into law, legislative authority would
have expired when the Secretary decided not to reopen the awards by
diplomatic negotiation. But it cannot be doubted that he would have
found his general powers sufficient to enable him to retain the install-
ments to meet his views of the requirements of the honor of the United
States. To suppose otherwise would be to accuse Mr. Evarts of setting
up a man of straw only to knock him over.

In reporting the bill with this amendment, the House committee
said :

It is the opinion of the committee that the question presented, in so far as it re-
lates to the payment of money under the awards received from Mexieo, is entirely

within the jurisdiction and discretion of the treaty-making power under the Cousti-
tution.

XXIV.

The act of Congress did not pretend to, and could not, nor could the
action of his predecessor, either confer or limit the authority which
President Arthur, by virtue of his office and as a part of the treaty-
making power, possesses to initiate a treaty respecting the future undis-
charged obligations of Mexico. The authority of the President in such
a matter is unlimited. Ifin any case it should be exercised nnconstitu-
tionally in violation of vested private rights, and if the Senate should
consent to such unconstitutional act, the remedy would be in an appeal
to the courts, such as is understood to be provided for in the present

H. Ex. 103——42
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convention. No legislation, whether mandatory, permissive, or pro-
hibitory, could aftfect the President’s discretion in making a treaty.

But when an act of Congress, passed after due deliberation, upon the
report of two committees, one composed of as learned lawyers as any
on the bench, suggests to the Executive the propriety of making a
treaty, and when that law committee again refers the matter to him
with a second recommendation, the President, being disposed to carry
out the object in view, and having concluded a treaty for that purpose,
may well be excused if he declines to say in advance of a decision of
the court that his action is illegal or unconstitutional.

XXV,

The first authority cited to induce him to make such a declaration is
the opinion of Attorney-General Hoar in the Gibbs case (13 Op., 19).
That opinion is of great respectability, but of no binding force as a de-
cision. It is itself directly contrary to the opinion of his predecessor,
Mr. Speed (10 Op., 402}, in which he had said :

The Government did properly withhold payment pending the negotiations for
a new convention, and under that convention the Government cannot properly pay
the five suspended claims until the new Comuission shall say whether or not they
were decided by their predecessors.

Sir Frederick Bruce, umpire of the second Commlsswn under the sec-
ond convention with Colombia, had said :

In civil courts an appeal lies to a snperior tribunal ; in international courts, which
recognize no superior judge, fresh negotiations are opened, and a fresh Commission ap-
pointed, to which the disputed cases are referred. The Government of the United
States has in a spirit of enlightened justice taken this course, in support of which,if
necesssary, it could allege the suggestion of the umpire himself.

(So in this case can the Government allege not only the suggestion
of the umpire, Sir Edward Thornton, but also the suggestion of its own
Congress.)

Mr. Hoar, however, advised the Secretary that he should insist on the
payment of the first award by Colombia. ¢ But the question,” he went
on to say, “ whether the claimant is entitled to receive payment of the
award at the Treasury of the United States depends upon the provisions
of the seventh section of the act of February 20, 1861 (12 Stats., 145), to
carry into effect conventions between the United States and the republics of
New Grenada and Costa Rica.”

So that the claimant, in Mr. Hoar’s opinion, had such a vested right
in his award that his Government must cellect it for him, but not such
a vested right that his Government need pay it over to him without
legislation by Congress. 1t is submitted that this opinion ought uot to
outweigh the prior opinions of” Attorney-General Speed and ot Sir Fred-
erick Bruce, and the later opinions, twice 1‘epeatul of s0 eminent a
body as the Judiciary Committee of the Senate, in a case where fraud
is alleged, and not, as in the Gibbs case, where the question is a purely
technical one as to whether a claim had been fully submitted to an
umpire on the facts or only on demurrer.

XXVI

The judicial decisions cited by the counsel for La Abra Company in
support of their view that the action ot the President is unconstitutional,
have none of them any beaiing on the case. Those in Judson ». Cor-
coran and Comegys v. Vasse merely settled the equitable rights of dif-
ferent claimants to moneys awarded under the provisions of a treaty.
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Meade’s ease was that of a claim which had been rejected by the Com-
missioners under the treaty with Spain, because not proved in ‘the man-
ner prescribed—i. e, not by original proof of the facts, but only by the
record of a Spanish judgment. Meade’s heirs procured a resolution of
Congress referring his case to the Court of Claims, and the court held
that the resolution did not give it any further power than the Commis-
sioners had had and exercised. The court did not decide, and proba-
bly counsel would not contend, that the two Governments, by supple-
mental treaty, could not have agreed to a new Commission, and direct
it to accept the evidence which the first Commission had held to be in-
sufficient ; or even that Congress could not have directed the court to
accept that evidence.

‘Whatever may have been said in these opinions as to the finality of
awards under a treaty as between Governments was obiter dictum, for
the question was not before the court. '

Reichart ». Phelps, in 6 Wallace, was a case where the United States,
by act of its own Congress, attempted to set aside the decision against
itself of an officer whom it had empowered, in accordance with the terms
of the act of Congress accepting the cession of the Northwest Territory,
to confirm land titles. The court held that this could not be done.

The question was between two titles from the United States, and the
Supreme Court acquired jurisdiction because a State court had decided
against the validity of one of them. The confirmation by Governor St..
Clair was equivalent to a grant, and there was no allegation that it had
been obtained by fraud. If there had been the court would have fol-
lowed the decision in the Sampeyreac case (7 Peters, 222), There a.
confirmation of a Spanish grant in the Louisiana cession had been made
by the district court, in accordance with the terms of the treaty of
1803 and the act of Congress of May 26, 1824. Fraud being alleged,
Congress, on May 8, 1830, passed an act authorizing a bill of review
to be ftiled, and the court being satisfied of the forgery, perjury, and
fraud, reversed the original decree. ¢ Held, that these proceedings
were legal and were authorized by the act of 1830, and this although
the fraudulent title had passed to innocent holders.

This decision was not reversed by that in the Throckmorton case,
where there was no act of Congress, and where the court expressed
some suspicion as to the action of the district attorney. But none of
these cases touch the present question, which is, whether two Govern-
ments, with or without action by the legislature of either, may agree to
investigate accusations of fraud in an award made under a treaty be-
tween them, and say that if those charges are proved one of them will
not hold the other to the obligation of the treaty.

XXVIIL

The decisions most applicable to a case of this kind are those of the
English courts in Rustomjee ». The Queen (L. R., Q. B. Div., vol. 1, 487,
and vol. 2, p. 69), and the unreported cases of United States v. Gardiner,
Corcoran and Riggs, in the supreme court of the District of Columbia,
and United States ». Gardiner and the N. Y. Life Insurance and Trust
Company, in the circuit court in New York.

In the former case it was held by Sir Alexander Cockburn, and on ap-
peal by Lord Coleridge, that the petition of right would not lie to compel
the distribution of moneys received under a treaty.

“‘In all that relates to the making and performance of a treaty with another sover-

eign,” said Lord Coleridge, ‘‘the crown is not and cannot be either an agent or a
trustee for any subject whatever.”
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The opinion of the circuit court in the Gardiner case is only mani-
fested by its decree that the award—made final and conclusive by the
treaty with Mexico—¢ was obtained by fraud and forgery as in the said
bill is charged; that no money was at any time due to the said George
A. Gardiner for the matters stated iu the claim presented by him to the
said Board of Commissioners, and that said award be, and the same is
hereby, in all things reversed and annulled.”

That case did not go to the Supreme Court of the United States. But
if these cases shall ever reach that high court, no one can doubt what
its decision will be. The Government of the United States is not so
weak and helpless a thing that it can be compelled, by its own dis-
honest citizens, to demand from a friendly republic payment of a fraud-
ulentelaim. If it were, foreign Governments would no longer enter into
treaties with it, referring private claims to arbitration.

That the claimants do not honestly believe that they have vested
rights as against Mexico and their own Governinent is evident from the
fact that they have never yet sounght to enforce them. Ior three years
and a half the money on these claims was locked up in the hands of the
Secretary of State, but no application was ever made for a mandamus
to compel its payment. DMr. Shellabarger has been in court for the
claimants, but only to insist that there was no ground for mandamus.
And yet he here says that ¢“he will endeavor, in every proper way, to
hold the United States responsible as trustee for the moneys aforesaid
recovered by said award.”

XXIX.

The Abra Company complains that it never had an opportunity to
. examine the proofs of fraud. But the principal letters were printed
and laid on the desk of every member of Congress in the shape in which
they are now hfmded to the Secretary, more than a year prior to the
hearing before Mr. Iivarts. And after that hearing, five months before
the deublon, and ever since, claimants knew the whole case. Iixall was
alive; Bartholow was alive; Garth was and is alive, but no one of them
has ever denied, under oath, the authenticity of those letters. They do
not dare to, for the handwriting, compared with that ot their affidavits
before the Commission, would prove it, even if it was not sworn to by
De Lagnel, claimaut’s own superintendent, whose identity and where-
abouts were carefully concealed at the trial.

The ouly thing which they now file as rebutting evidence is in the
shape of extracts from alleged letters from the British consul and other
foreign residents at Mazatlan, dated in June, 1876. In alluding to
these letters, Mr. Evarts, as counsel for the Rosario y Carmen Mining
Company, advised Sir Edward Thornton (House Reps., 700, 2d sess.,
45th Cong., p. 8) that “ by some misfortune the package of ;papers which
included these originals has, I am told, since been lost” That package
was brought from Mexico, if at all, bv the same person who collected
the proofs for La Abra Company, a person whose criminal record is fully
exposed in the ¢ case of Mexico,” whom Consul Charles B. Dahlgren
accused, in a letter filed with that case, of forging his pretended deposi-
tion in favor of La Abra Company, and of whom Consul-General Van Bu-
ren, who has known him for thirty years, says in a letter also filed with
the case, I believe him capable of any villainy which does not require
courage.” If these facts were not sufficient to raise suspicion of the
honesty of those letters in their reference to the Abra claim, an exami-
nation of the letters themselves would do so.
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Just preceding the paragraph quoted by counsel is the following:
“The liberal forces under Corona occupied the approaches to this port,
while Lozado, with his Indians, invaded the State from Jalisco, and in
November of that year, 1864, the French took possession of the town
itself.” Then follows the paragraph quoted: ¢ This state of affairs -
lasted for three years, paralyzing all the industries of the counrtry, and
rendered resumpiion impossible, not only of this company, but of many
others, among which we will cite the La Abra, situated near the one in
question, was abandoned from precisely the sanie influences.”

Bat, as shown by the evidence before the Commission, it was not un-
til the end of 1865, in the midst of all this invasion and trouble (for
which Mexico was not responsible), that La Abra Company established
itself in Mexico, and it was not until 1868, after the French had been
driven out, Maximilian shot, and peace restored, that the superintend-
ent abandoned its mines because they did not pay.

XXX.

It is remarkable, to say the least, that counsel for the claimant should
attempt to show, by the old evidence, that the new evidence, composed of
their press-copy book and other records, was in the hands of Mexico
during the trial. DBut the old evidence does not show any such thing.

On page 44 of the Abra Company’s book of evidence, James Gran-
ger, its clerk, testifying for the company, identifies certain letters, and
says: ‘“I remember the order very well, as I received it as clerk of the
company, and after showing it to the superintendent, Mr. Exall, I filed
it away with some other papers of the kind, and subsequently turned it
over, together with two or three others from Judge Guadalupe Soto, to the
attorney of said La Abra Co. (i.e., the agent collecting its proofs years
after the abandonment). On page 137 of the same book Granger ad-
mitted that he had sold some of the property of the company after the
superintendent left, and on page 150 is the bill of sale, dated in 1871,
three years after the alleged forced abandonment. An agreement was
produced (p. 166) by which Exall, as superintendent, granted on Feb-
ruary 7, 1868, and Granger, as his representative, extended, on August
7, 1868, (six months after the alleged forced abandonment) permission
to Judge Soto, the foremost of the company’s alleged persecutors, to oc-
cupy anold and useless building on the property. And on page 16, in
the evidence for the company, appears the fact, duly certified at the re-
quest of its attorney, that Granger, in 1871, legally denounced (because
of abandonment) and entered into possession of the rich mines from
which the covetous Mexicans had driven his company in 1863. So that,
according to the claimant’s own evidence before the Commission, to say
nothing of defendant’s evidence, the papers, the buildings, the fixtures,
and the mines of the company were all in the hands of its officers while
the claim was on trial. That such evidence should have been over-
looked by the umpire is not the least extraordinary feature of the case.

But even if the papers had been in the possession of Mexico, they
only purport to be press copies of reports sent to New York, or letters
received from there, of whiecl copies were left in New York. Mexico
did not seize the office of the company in New York,and if these letters
are spurious the genuine correspondence can be produced. Why was it
not brought forward in support of the claim? Let the decision of the
umpire answer. ‘“Neither books nor reports have been produnced, and
no reason has been given for their non-production.” 1If that sentence had
been in the charge of a judge, what would be thought of a jury that
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was placed beyond the knowledge or control of the petitioner by means
of the other party, with a view to prejudice the petitioner’s case.” (War-
ren v. Hope, 6 Greenl.,, 479.)

It is ridiculous to buppose that Mexico had or could have, at the trial,
the evidence since procured from the claimant’s partners and agents.
The evidence which she did have in the Weil case was utterly useless,
and she therefore declined to introduce it. The claimant, by his vague
presentation of the case, had given mo indication by which she could
discover evidence, and all she could do was to find some people who
had never heard of Weil or the capture of his cotton, but who ought to
have heard of such a seizure if it had ocecurred. A list of this evidence
is on file with the papers that were before the Commission, and it can-
not be misrepresented. A perusal of the half-dozen affidavits filed by
the claimant in that case will show such inconsistencies and absurdities
as to completely justify Mexico in resting her case on them. The award
was in that case, as in the Abra claim, entirely against evidence.

XXXIV.

Counsel cite the Throckmorton case, in 8 Otto, to show that Mexico
should not have relief, because the fraud she charges is not “extrinsic
or collateral.” The rigid rule laid down in that ecase applies to bills of
review in the ordinary courts. It is put by the Supreme Court on the
following gronnds:

If the court has been mistaken in the law there is a remedy by writ of error. If
the jury has been mistaken in the facts there is the same remedy by motion for a new
trial. If there has been evidence discovered since the trial, a motion for a new trial
will give appropriate relief.

Here there was no “ court ” with power to summon and cross-examine
witnesses and to punish for perjury or contempt. The Commission
having once adopted rules for the taking of evidence, reconsidered and
rescinded them on the ground that it had no power under the conven-
tion to regulate that part of the procedure, and was thus divested of
those attributes which give weight to the findings of ordinary tri-
bunals.

The Commission (not a court) mistook the law; but there was no
remedy by writ of error. The Commission (not a jury) mistook the facts ;
but there was no remedy by motion for a new trial. New evidence was
discovered, but there was still no remedy by motion for a new trial. That
motion was made promptly in both these cases, but the uinpire said that
by the provisions of the convention he was debarred from rehearing
cases which he bad once decided. The convention just signed is the
granting of a “mnew trial” by the two Governments, superior to the
Commission, from which it derived its jurisdiction. Why should it not
be carried into effect?

If international Commissions are to succeed, their proceedings must
be assimilated as nearly as possible to those of regular courts ot justice.
Nothing could be more fatal to their success than for a Government to
permit them to become the vehicle of fraud—to make them a trap for
its unwary neighbors, and to insist on the finality of their decisions, in
the face of every rule which governs the course of justice as between
individuals.

Had Mexican citizens imposed on the United States a burden half so
heavy in proportion to resources as Americans imposed on Mexico, and
had fraud afterwards been discovered, would Mexico have been permit-
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ted to claim the money? No administration could have lived a day
which would have proposed to pay it.

Or, to put another case, suppose these claims, or others of like
amounts, had beenrecovered by the United Statesfor theirown use under
the convention of 1888, after hearing before the same Commission and
by the decision of the same umpire, and afterwards that like conclusive
proof of fraud and perjury with respect to them had been adduced,
how long would our Government stand exacting its pound of flesh ac-
cording to the strict letter of its bond? Not one hour after the Ameri-
can people had been brought to realize the ignominy of their position.
They would insist upon the instant that justice should be done, no
matter what technicalities might be interposed, and they would not
permit the officers of the nation to be defiled by the plunder which
power might thus wring from a sister republic. They would accept for
their guide and seek to enforce in practice the language which their
great master of jurisprudence has emnployed (see Kent’s Coms., v. 1, p.
2) to define the fundamental principles of international law :

There is a natural and a positive law of nations. By the former every state, in its
relations with other states, is bound to conduct itself with justice, good fuith, and
benevolence ; and this applieation of the law of nature has been called by Vattel the
necessary laws of nations, because nations are bound by the law of nature to observe
it; and it is termed by others the internal law of nations, becanse it is obligatory
upon them in point of conscience. We ought not, therefore, to separate the science
of public law from that of ethics, nor encourage the dangerous suggestion that
governments are not so strictly bound by the obligations of truth, justice, and hu-
manity, in relation to other powers, asthey are in the management of their own local
concerns.

Placing the foundation of the law of nature in the will of God, dis-
coverable by right reason and aided by divine revelation, and respond-
ing to the dictates of Christain duty, the people of the United States
would require that Mexico should be absolved and acquitted from alk
further liability on acecount of claims so iniquitous and monstrous, and,
pursuing with the sword of outraged justice, they would not rest until
they had brought to condign punishment the band of perjurers who had
dragged the nation to the very verge of dishonor; all this they would
do, even though the fraud and perjury had been used for the benefit of
the national Treasury.

But in the Weil and La Abra cases it is asked that the American
people shall be dishonored, justice overthrown, good faith violated, and
our cordial relations with a neighboring and friendly republic forever
endangered, in order that the fraudulent and perjured claimants and
their horde of allies and abettors shall be enriched. In fact, arguments,
long, loud, and persistent, are made to prove that the nation is impo-
tent to do justice and save its honor, for no other reason than that the
thieves and perjurers have acquired vested rights by the instrumen-
talities of their own erimes and falsehoods ; and that the United States
are now so bound by technicalities that their Government must con-
tinue, in spite of its sovereign power and duty, to act as a receiver of the
moneys extorted under its own convention by fraud, conspiracy, and
perjury, and then proceed to dispense those same moneys among the
conspirators and perjurers themselves, long after their flagrant crimes
have been made patent to the whole world. If these arguments are to
avail, what will become of ¢ the honor of the United States,” which
Congress was so anxious to vindicate ? Verily it will become a hissing
and a byword among the nations.

The convention which has been signed by the plenipotentiaries of
the two Governments has been guarded by every provision that learn-
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ing and ingenuity could devise to save and protect the legal rights of
all concerned. Itneeds but one thing more to give it validity on the
part of the United States, and that is the approval of the Senate. The
Senate has twice asked that the treaty be made. The law does not for-
bid it, for every question of law has been scrupulously reserved. No
wrong can possibly come of it. Justice demaunds it; the Golden Rule
enjoins it ; and the judgment of the people will approve it. Thus forti-
fied, it may be safely submitted to the Senate for ratification, and after-
wards, if doubts remain, to the courts for construction.

JOHN W. FOSTER.

JNO. A. J. CRESWELL.

ROBERT B. LINES.

No. 89.
Mvr. Romero to Mr. Frelinghuysen.

LEGATION OF MEXICO,
Washington, May 1, 1882,

Mr. SECRETARY : In fulfillment of my promise made to you in our
interview last Thursday, April 27, and in compliance with the desires
expressed by you relative to this matter, I have the honor herewith to
send you a synopsis of the evidence recently obtained by the Govern-
ment of Mexico of the fraudulent character of' the claims of Weil and
La Abra, which claims this legation has for some time past been en-
deavoring to have re-examined.

The original evidence is in the possession of this legation, and, since
it is very voluminous, it has seemed preferable to me (in order that the
United States Government may be able to read it easily and without
delay) to send you the accompanying synopsis, which I send in the
English language, in order to save the State Department the trouble
of having it translated.

I reiterate, d&c.,

M. ROMERO.

SYNOPSIS OF NEWLY-DISCOVERED TESTIMONY IN THE WEIL AND LA
ABRA CLAIMS.

Under the Claims Convention of July 4, 1868, between the United States and
Mexico, 837 claims, aggregating $470,126,613.40, and 144 claims whose amounts were
not stated, were brought by the Government of the former country in behalf its
citizens against the Government of the latter, for adjudication by the Mixed Com-
mission organized in accordance with the provisions of that convention. Money
awards were made by the Commissioner in 43 cases, and by the umpire in 143. The
remaining 812 claims were dismissed. The total award was $4,125,622.20, less than
1 per cent. of the amount claimed. In that large class of claims called into being
by the convention of 1868, were found those of Benjamin Weil, No. 447, and La Abra
Silver Mining Company, No. 489, on the American docket, whose retrial is provided
for by the treaty now under consideration. The necessity for this treaty, and a re-
trial of these cases, arises mainly from the fact that the umpire (Sir Edward Thorn-
ton) ruled, upon motions for new trials, that he was debarred by the provisions of the
convention of 1363 from rehearing claims that he had once decided, at the same time
suggesting that neither Government would insist upon the payment of claims shown
to be founded upon perjury.
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promptly declared, from his own knowledge, to be afraud, and through his exertions,
and with the utmost possible dispatceh, the Government of Mexico brought to light
the most important and positive documentary evidence, showing the frand and per-
jury that had been perpetrated. Immediately on its receipt, to wit, on or about the
19th day of September, 1876, this evidence was laid before the umpire with a supple-
mentary argument on the motion for rehearing. On the 20th of October the nmpire
decided that he could not take the evidence into consideration, as it had not been be-
fore the Commissioners. He added, however: “In the case No. 447 (Benj. Weil vs.
Mexico), the agent ot Mexico has produced circumstantial evidence which, if not re-
futed by the claimant, would certamly contribute to the suspicion that perjury has
been comniitted, and that the whole claim is a fraud. Tor the reason already given it
is not in the power of the mmpire to take that evidence into consid. ration, but if per-
jury shall be proved hereafter, no one would rejoice more than the umpire himself
that his decision should be reversed and that justice should be done.”

THE NEWLY DISCOVERED TESTIMONY.

‘With the foregoing review ot proceedings had in the case, it is now proposed to ex-
amine, as briefly as the importance of the subject will allow, the newly discovered
evidence npon which Mexico relies to support her application for a retrial of said
claim. This consists of some fifteen affidavits, including those of the partners in
business of Weil from 1863 to 1866, of other persons who knew intimately the business
and whereahouts of Weil and the principal witnesses of his claim, and of Confederate
and Union ofticers and citizens cognizant of affairs at thie time when, and in the local-
ity where, the claim bad its alleged origin and consummation; and some two hundred
Jetters and telegrams between Weil and his partners or other persons; aund other orig-
inal documents. This evidence, duly authenticated and identified, was submitted 10
the Secretary ot State on the 12th of December, 1873, and remained on tile in the De-
partment of State up to the 7th of November, 1380. A full statement of the same will
be found in the printed volume, now in possession of the Department, entitled,
“Case of Mexico, upon the newly discovered evidence of fraud and perjury in the claims of
Benjamin Weil and La Abra Silcer Mining Company.”

To the foregoing mass of evidence is to be added the documents of which the late
Secretary of State, Mr. Blaine, furnished copies to the Mexican legation, accompa-
uying his note of December 9 last.

These proofs, an extended analysis of which will be found in the above-cited vol-
ume, ¢ Case of Mexico,” established conclusively the following facts:

1st. That Weil, the claimant, was from 1863 to 1366 engaged in a general partner-
ship with a number of persons; that during the year 1864, the time when the cotton
was alleged to have been hought, shipped, and seized by Mexico, he was wlholly and
exclusively engaged in said partnership business; and that he could not and did not
engage in any such operations as those described in his memorial presented to the
Commission, and which were made the basis of his claim and award.

2. That for a number of years prior to and at the date of the alleged purchase and
collection of cotton, Weil was possessed ot very limited means, and had neither the
money or credit, on his own account, to purchase the quantity of cotton claimed to
have been owned by him and seized by the Mexican forces.

3d. That so far as it is possible to establish a negative, it is shown that no such
train of cotton, as alleged in claimant’s memorial, ever crossed the Rio Grande from

-Texas into Mexico or was seized by the Mexican forces.

4th. That on all points mnaterial to establish his claim, Weil and all his witnesses
are impeached, their perjury established, and their utter unreliability fully proved.

5th. That the claim from itsinception to the present tine has been marked by fraud,
couspiracy, disloyalty, and bad faith, and is entitled to no consideration at the hands
of the Government ot the United States.

The first of these points to examine is Weil’s business, occupation, and whereabouts in
1864.

In his memorial filed before the Commission he declares under oath that his claim
‘“arose on or abont the 20th of September, 1864, in the territory of the United States
of Mexico, between DPiedras Negras and Laredo, &ec., by reason of loss and damage
suftfered by claimant by the forcible and unlawful seiznre of nineteen hundred and
fourteen bales of cotton, * * * of the value of three hundred and thirty-four
thousand nine hundred and fifty dollars, which said cotton was, as aforesaid, unlaw-
fully seized and taken possession of by the forces ot the Liberal or Republican Gov-
ernment of Mexico, the president or chief of which was Don Ben Benito Juares, which
said cotton was on trains and being transported through said territory to the city of
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Then follows the affidavit of Louis Scherck, a member of the firm (Case of Mexico,
p. 11), containing a narrative of the partnership operations in 1864, from which is
extracted the following : *“In the end of 1863, Ben. Weil was in Matamoros doing noth-
ing; he then informed Gustave Jenny that he had a contract with the governor of the
State of Louisiana, and that if Jenny was willing to furnish the stock of goods he had on
hand they would take it to the State of Louisiana, Ben. Weil not investing any money
to my knowledge. They took the stock and delivered it, with my assistance, by re-
quest of C. I. Jeuny, to Emory Clapp, the State agent of Lonisiana, at Navasota,
Texas; they received some cotton in part payment for those goods. This transpired
during the summer of 1864. I afterwards returned to Matamoros ; I was there in the
latter part of the year. I have never heard of any cottou having been taken by the
Cartina forces belonging to Benjamin Weil. If such a thing had happened I would
certainly have heard of it at the time. * * * Weil had no means of his own; the
means came through C. F. Jenny. I, as an interested partner of C. F. Jenny, had
occasion to know this, and the transaction bearing upon the snbject, having access to
the papers and books.”

It appears from the foregoing, and other of the docnments submitted to the State
Department, that the business of Weil and his partners in 1864 was in executing a
contract to supply the Confederate governor of the State of Louisiana with military
supplies, mainly imported through the Mexican port of Matamoros, receiving cotton
in payment. The affidavit of E. W. Halsey (Case of Mexico, p. 10) explains in con-
siderable detail these contraband operations. The following extracts are given:

¢Before me, Theodule Buisson, a notary public for the parish of Orleans and the
city of New Orleans, thereiu residing, personally came and appeared Mr. E. W, Halsey,
who, being dunly sworn, deposed and says: I was private secretary to Gov. T. O.
Moore during his term of office, beginning in Jannary, 1360, aud also to Gov. Henry
Watkins Allen during his adwministration, which closed with the surrender of the
Confederate forces, in May, 1865. I was cognizant ot the transactions between Gov-
ernor Moore and Benjamin Weil, then representing the firin of Weil & Levy. Gov-
ernor Moore made Weil and Levy, his partner, agents for the State for importing sup-
plies, then much needed. 1 had thorongh knowledge of these transactions at the
time, and prepared much of the correspondence and many of the contracts and orders
relating thereto. From frequent conversations with Weil and Jenny, I was led to be-
lieve that the capital tor these transactions was furnished, wholly or chiefly, by Mr.
Gustave Jenny, or Jeuny & Co., of Matamoros. All these transactions during the
year 1863 and the year 1564 were at the time familiarly known to me. I'haveno knowl-
edge of transactions in cotton for export during the above designated period hy Weil,
Levy, and Jenny, or either of them, exeept in cotton furnished, as above stated, by
Governor Allen, representing the State ot Louisiana. * * * Although intimate
with Mr. Weil during these transactions he never spoke to me of losing cotton by seizure
on the Rio Grande, or of exporting other cotton than that received from or throngh
Governor Allen.  Iad he incurred any considerable loss Dy such seizure the facts
would in all probability have come to the knowledge of Governor Allen and myself,
as his private secretary, had it ocecurred hefore June, 1865.”

These affidavits showing the business relations and operations ot Weil would seem
to establish the traudulent character of his claim against Mexico, but fortunately he
has in his own bandwriting and over his own signature furnished indubitable proof
of this. Among the papers filed with the State Department (Case of Mexico, 14-35),
there are some two hundred original lefters and telegrams between Weil and his part-
ners, showing all the transactions of the firm and the whereabonts of its mewmbers.
Seventy of these letters ave trom Weil himself, and all are duly authenticated.

Briefly stated, his case against Mexico was that in the year 1864 (the date being
variously fixed by his perjured witnesses as May and September), ie bought and col-
lected at Allaton, 700 miles, or Alleyton, 260 miles from the Rio Grande, over 1,900
bales of cotton, and started the same in one immense train to Matamoros, Mexico ;
that on the 20th of September, 1564, this cotton was taken from him by Mexican
troops, and that at the time of the seizure he was in Matamoros. But hisown letters
and those of his partners clearly show that at the date stated he was at other places,
and engaged iu business of altogether a different character, which wholly occupied
his time, to wit, the transportation of wmilitary supplies to the Confederate governor
of Louisiana, and the earnest endeavor to obtain the promised cotton in payment,
which came slowly and in small quantities.  On the 3d of February, 1864, Weil writes
from Matamoros to Loeh, detailing their business operations under the Louisiana con-
tract, and states that he willleave intwo days for Houston, Tex. April 11 he writes a
letter to Loeb trom Houston, in which, in connection with the business, he states that
he had started for Alexandria, La., ‘ when the Yankees came,” and he turned back.
He expected to leave the next day for San Autonio. From there he goes again to
Matamoros, from which place he writes a letter to Loeb, dated May 18, 1864. Two
weeks later he writes to Loeb from Navasota, Tex., May 30. In this letter he an-
nounces his intention to leave for Shreveport, La., the next Wednesday. On the 17th
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published. The affidavit of Capt. L. G. Aldrich, on page 32, ‘‘ case of Mexico:” He
was assistant adjntant-general in the Confederate army from 1862 to 1865, and sta-
tioned in the western district of Texas, the locality through which Weil’s alleged
train ot cotton passed. The following statement is taken from Captain Aldrich’s
affidavit : “ By law all cotton fonnd west of Goliad and San Antonio, Tex., was sub-
ject to seizure and confiscation unless covered by a permit from the cotton bureau ;
and that semi-weekly I received from ageuts of said burean regular abstracts show-
ing what cotton had regularly and legally passed such points, which abstracts were
posted publicly in my office for general intormation, and certified copies forwarded by
me to the commander of troops in our district—at «all points in our district—it being
one of their special duties to watch out for and examine papers of all trains loaded
with cotton passing through the district; * * * that no capture ot train of cotton
was reported to me as having occurred in September or October, 1864 ; that I consider
it next to an impossibility for a train of 150 wagons and 1,900 bales of cottou to have
passed thirough our district without being discovered, or to have been seized by Mexi-
can authorities without some intelligence of it reaching our headquarters; that I
never heard at that time, or subsequently until now, of Benjamin Weil having lost
any property.”

Mr. John C. Evins, in his affidavit of August 14, 1876, says: ‘‘In the year 1858 I was
appointed deputy collector of United States customs for the port of Laredo (Weil’s
train it is alleged crossed near Laredo), on the Rio Grande, which position I held until
Texas seceded from the Union. [ then remained at Laredo as my home or head-
qunarters until the year 1869, and was there during the entire war. I was engaged
in the freighting business and acted as agent in passing cotton over the Rio Grande,
and made frequent trips with wagons from the interior to the Rio Grande. * * *
I never heard of Benjamin Weil or of any seizure of cotton by the Mexican authorities
in 1864, neither during the war or since. In my opinion it would have been impos-
sible for the Mexicans to have taken violent possession of 1,900 baies of cotton any-
where on the Rio Grande without my hearing of it. * * * I do not believe that
any one train of 1,900 bales of cotton belonging to one individual ever traveled across
Texas into Mexico; and I will add that the seizure of such a large quantity ot cotton
would have certainly have been heard of by me if made at any point on the Rio
Grande, much less in the neighborliood of Laredo.”

Capt. J. C. Ransom, Confederate agent for the purchase of cotton in Texas from
May, 1364, to May, 1865, says, ‘‘1 never heard that any cotton had been seized by the
Mexican dutho.ities. I had a very large and extended acquaintance, and consrant
intercourse and business connections with contractors and persons engaged in trans-
porting cotton from the interior of Texas to the Rio Grande River, and I do not be-
lieve that it would have been possible for nineteen hundred bales of cotton to have
been seized by the Mexican anthorities without my hearing of it. Such seizure would
have caused terror in the minds of all persons owning cotton or those engaged in
transporting the same. In my judgment there never was, dnring the war between
the States, any one train of wagons that transported nineteen hundred bales of cot-
ton. The time necessary to collect so large an amount of cotton, the capital that
would be required to pay for so large a quantity, and the amount necessary to pay for
advance freight, and the scarcity of water and grass along the rontes for such a large
number of animals, would preclude all reasonable possibility.

There are a nninber of other affidavits and documents tending to prove the same facts,
and also showing that General Cortina (whose forees it is claimed seized the cotton)
was at that date shut up in Matamoros, besieged by the Imnperialisty, and that his
forces had uot been iuthe vicinity ot Laredo for some time bhefore the alleged seizure,
(case of Mexico, pp. 34-43).

IV.

On all points material to establish his claim, TWeil and oll Tis wilnesses are impeached,
their perjury established, and their utter unreliability fully proven by the newly-discorvered
evidence submitted to the departmment.

The faets already given sufficiently establish the perjury of Weil in his application,
to which he attached his oath before filing it with the Commission. His principal
witness is George D. Hite. He swears that he was employed by Weil to purchase aud
collect the cotton at “Allaton”; that he hired the wagons, made up the train, and
assisted in starting it from that point; that it consisted of 190 wagons, carrying 1,900
bales ot cotton, all of which ““ belonged to and was paid for by Weil,” as ‘“ he was by
far the largest and wealthiest operator in cotton in the country”; that he was pres-
ent and witnessed the crossing of the Rio Grande by the train; that he then left it
and went directly to Matamoros, where he was informed by men belonging to the train
and by otficers and men of Cortina’s forces that the latter had seized the cotton in the
month of September, 1864.

This witness reveals his own perjury by various geographical errors and by other
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New York in 1865, and represented, in its niemorial before the Commission organized
under the treaty of 1863, that it had been induced, by representations of their great
richness, to purchase, in 1865, certain silver mines in Tayoltita, State of Durango,
Mexico; that it made heavy and judicious expenditures, through skilled and ex-
perienced officers upon said property, extracted large quantities of ore of surprising
richness ; that it was subjected to threats, robberies, seizure of mule trains, forced
loans, onerous taxes, armed assaults upon its buildings, imprisonment of its officers,
murder of its employés, and other persecutions by the Mexican people, civil and mili-
tary authorities; that on account of these persecutions it was compelled to abandon
its mines in March, 1363; that C. H. Exall, the snperintendent, being in fear of his
life, fled from Tayoltita to Mazatlan and thence to New York, and dared not return;
and that thereafter the Mexican people carried off the ores remaining, and Mexican
officials assumed to dispose of the property of the company. Ou the 18th of March,
1870, it filed its first statement, claiming an indemnity for $1,930,000; three months
thereafter it was increased to $3,000,030, and the damage was finally claimed to have
been $3,962,000.

The agent of Mexico earnestly resisted the claim before the Commission, which di-
vided, and being sent to the nmpire, an award was rendered for §633,000.23.

Since the decision of the umpire, the Mexican Government has secured the press
copy book of the company’s office at Tayoltita, covering the correspondence of its
officers from January, 1866, .to August, 1863, original letters of its treasurer and super-
intendent before and after the alleged abandonment, and other documents, all of which,
duly authenticated, were transmitted to the Department of State with the newly-dis-
covered evidence in the Weil case. These documents show that at the time of the
purchase the company was deceived as to the value of the mines; that its expenditures
were ignorantly directed and much exaggerated by the company, and that it pre-
sented to the Commission fictitious and fraudulent statements as to its capital, prop-
erty, and expenditures ; that there was no hostility on the part of the Mexican peo-
ple or authorities; that no onerous taxes were enforced and no loaus notof a general
character levied upon the company, and that these were refused payment with im-
punity, under the plea of lack of meauns; that no mule-trains were ever taken from
the company, and that it never owned any ; that its employé was murdered by another
of its employés, who was promptly tried, convicted, and executed by the authorities;
that no assault was made upon its buildings; that no redress was denied to officers
of the company, because no wrongs were inflicted ; that it never was compelled by
any act of the Mexican authorities to abandon the mines; that the superintendent,
Exall, did not flee for fear of his life, but that he left of his own accord and went to
New York to induce the company to provide money to meet its accamulating indebt-
edness; that he left his assistant and successor in peaceable possession, where he re-
mained for months after the date fixed in the memorial as the time when the company
was driven from the mines; that all the troubles of the company grew out of its flnan-
cial embarrassments; that thie ores were worthless or of less value than the cost
of reduction, much of them being so poor that according to the superintendent’s re-
port it wonld *“not pay to throw them into the river;” that for this reason, if for
no other, they were never carried oft by the Mexicans, but are still at the mines;
and, finally, that some of the testimony oftered by the company to establish its claim
before the Commission was forged by its agent and attorney, Adams, and that so much
of it, not forged by him or others, as goes to sustain any allegation of the company on
which the slightest claim against Mexico could be founded, is rank and unblushing
erjury.

! It will not be possible in this synopsis to review the newly-discovered testimony in
detail, but enough will be cited to show from the claimant’s own original records
and correspondence that the company itself furnishes the strongest evidence to over-
throw its own claim and to prove that it is founded on perjury, misrepresentation
and fraud. These consist maiuly of the company’s original press copy book kept at the
mines, aud the letters of the treasurer of the company written upon his printed letter-
heads, all of which are fully identified nunder oath by Col. J. A. de Lagnel, one of the
company’s superintendents, who had no connection in the claim.

The gist of the whole case is whether the Mexican authorities by their hostile, vio-
lent, and illegal acts obstructed the company’s operations to such an extent as torender
the property useless and finally compel it to abundon itsmines. Mexico has from the
commencement of claimant’s case to the present time, in all its stages, contended that
there was absolutely no responsibility on her part, because there never was any vio-
lent and illegal interference of her authorities; that the question is not one of the
measure of damages sustained by the company, but that it goes to the very founda-
tion and merits of the claim itself, which, so far as the Mexican Governnient is con-
cerned, is completely and wholly based upon fraud and perjury.

The strongest part of the claimant’s case is found in four letters of' Prefect Mora
and Judge Soto to Superintendent Exall, which (with one of Valdespino) comprise
every scrap of documentary evidence filed by the claimant to sustain its material
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in your hands the care and charge of the affairs of the La Abra Silver Mining Com-
pany, together with its property. You are invested hereby with all power confided
to me, of course acting in all your transactions with an eye to the interest of the
company. This will to you,should oceasion require it, be ample evidence of the right
possessed by you to act in their behalf.
Very respectfully,
CHAS. H. EXALL,
Administrator La Abra Silver Mining Company.

On the 15th of March, Exall wrote Granger from Mazatlan, and again on the 5th of
April from San Francisco, so that he could not have been at the mines on the 20th of
Mareh, the date sworn to by him and others of the conspirators as the time of the
alleged expulsion and abandonment. It is a point not material except as affecting
the credibility of their ex-parte aftidavits.

On the 8th of May, 1863, from New York, Exall wrote Granger, giving details of
his interview with Garth, the treasurer of the company, who, he says, ‘‘seems dis-
gusted with the whole affair,” and ““intends to have nothing more to do with it.”
But one of the stockholders “ talked a little better,” and proposed to get a wealthy
party to take the mines off the hands of the company, pay its debts, &c. ‘“Now, as
you and I are the principal ereditors, I haven’t been able to get a cent fromn them,
the company, and the thing being in my hands, if this party intends buying we can
and will make a good thing out of it.” He then proceeds to give directions as to
how property in Tayoltita was to be managed, &c. June 15th he again writes, and
again July 18, from Richmond, continuing his instructions, he adds: ¢ By all means
keep the mines secure, particularly the Abra. Don’t allow any one to touch the
books, nor don’t give any statements. These affairs are now in our hands, and with-
out satisfaction we must not do ourselves injustice.”

On the 13th of August, Granger, still in charge of the mines, writes as follows to
the collector of taxesat Tayoltita (case of Mexico, p. 154):

[Translation. |
TAYOLTITA, August 13, 1368.
Sr. D. REMIGIO ROCHA :

DEAR SIk: I have reccived the communication calling upon this company to pay
$52.50 cach month for taxes imposed by the legislature of the State, and presume it to
be correet, but as I am only acting in the absence of the superintendent, and as there
is no money or effects to pay this tax, I beg you to wait until the month of Novem-
ber, at which time said superintendent is to come, and then the sum due by this com-
pany on account of this tax will be paid.

Your most humble servant,
SANTIAGO GRANGER.

How can it be said, in the face of these letters, that Exall abandoned these mines
in March, 1868¢ Their anthenticity is undoubted, and, in addition, the facts stated
therein are fully corroborated by the testimony of credible witnesses, witnesses such
as Frederick Sundell, the assayer, at the time, of the nearest adjoining American min-
ing company, who swears that ie never heard of any assanlt, hacienda, nor of any
hostility on the part of the authorities, and that 1f any had occured he wonld cer-
tainly have been informed of it; that Exall some time before his departnure for New
York talked pnblicly about it; that the ores were poor; and in various other points
confirms the facts revealed in the company’s correspondence and press-copy book.

If,therefore, as a matter of fact the mines were not abandoned as alleged in the
memorial,the whole claim falls to the gronnd. But it is desivable to notice a few
other aspects of this remarkable case, as shown by the new evidence submitted by
Mexico.

The following tacts are mainly established by the company’s own records, and when
not there shown, are proven by ereditable witnesses.

1. The authorities and people were friendly to the company.

(1.) The right to the miues, which under the provisions of Mexican law had several
times lapsed by non user, was as often extended by the authorities. (See letters of com-
pany, case of Mexico, pp. 67,63,69.) (2.) Its officers received ample protection from
the authorities when the conntry was nnder martial law. (Letters of company, case of
of Mexico, pp. 82,125, 127,123,144.) (3.) Taxes levied on the company were remitted
at the request of the snperintendent. (Letters, &c., pp. 125, 154.) (4.) The personal
relations between the anthorities and the agents were generally friendly. (Letters, &e.,
104, 117.) (5.) The people, consisting chiefly of the employés of the company, were
quiet and peaceable, evensubmitting to oppression from the company. (Letters, &e.,
p. 100.)

11. The specific acts of hestility alleged by the company as tending to drive it from the
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No. 90.
Mr. Frelinghuysen to Mr. Romero.

DEPARTMENT OF STATE,
Washington, May 22, 1882,

Sir: I have the honor to acknowledge the receipt of your note of the
1st instant, accompanied by a synopsis of newly-discovered testimony
furnished by your Government, tending to establish the character of
the awards of Benjamin Weil and La Abra Silver Mining Company
against Mexico.

Accept, &c.,
FRED’K T. FRELINGHUYSEN.

No. 91.
Mr. Romero to Mr. Frelinghuysen.

WASHINGTON, June 29, 1882.

SIR: Referring to our conference of this morning regarding the pro-
posed convention for a retrial of Benjamin Weil and La Abra Mining
Company claims, I have to state that the object of the Mexican Gov-
ernment insisting upon the phraseology contained in the first clause of
Article IV is to avoid any direct or implied sanction of fraud.

From the beginning of the negotiations seeking for a reopening of
the awards in the claims, Mexico has constantly asserted that the
motive was not so much to avoid the payment of the money involved,
as to expose the fraud, perjury, and couspiracy practiced upon the Com-
mission under the treaty of July 4, 1868, and to establish the principle
that a friendly Government should not be made the instrument of ex-
acting the enforcement of fraudulent awards of dishonest claimants
before an international tribunal of arbitration.

Although while, in my opinion, the Government of the United States
should in strict justice be answerable for the distribution to the claim-
ants of the installments in these awards, after the Secretary of State of
the United States declared in his report to the President, dated on the
13th of April, 1880, ¢ that the honor of the United States does require
that these two cases should be further investigated by the United States
to ascertain whether this Government has been made the means of en-
forcing against a friendly power claims of our citizens based upon or |,
exaggerated by fraud,” yet we have thought proper to recognize in def-
erence to the Government of the United States the finality of the pay-
ments and distributions already made, so far as said Government is con-
cerned. )

I have no objection in stating to you that should our proposed treaty
be carried into execution and the awards adjudged to be fraudulent, I
would not hesitate to advise the Mexican Government not to institute
any suits against the claimants to recover the money already paid, among
other reasons because 1 doubt very much whether any money could be
recovered. I will consider it a sufficient satisfaction if their perjury is
exposed and a precedent established, whereby similar practices may be
prevented in future.

As the exposure of the frauds was the main object had in view in the
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thought that the accompanying documents may be of some service to
your Department, and this consideration has induced me to send them
to you.
I avail, &e.,
M. ROMERO.

Annex No. 1 will be found after documents Nos. 37 and 40. Annex
No. 2 is document No. 88.

No. 3, annexed to My, Romero’s letter to M. Frelinghuysen of December 5, 1883.

MEMORANDUM ON THE TREATY BETWEEN THE UNITED STATES AND MEXICO FOR
TIIE RETRIAL OF THE WEIL AND LA ABRA CLAIMS.

The pending treaty, entered into by the Secretary of State and the Mexican min-
ister, and transmitted by the President to the Senate for its approval, provides for a
retrial of the clainis known as the Weil and La Abra cases, which were submitted to
the International Commission organized under the claims convention of 1368 between
the United States and Mexico. The Weil claim is for the value of 1,914 bales of cot-
ton alleged to have been seized by Mexican troops in 1864 ; and La Abra claim for
the value of a silver mine, of which it was charged the owners were forcibly dispos-
sessed by the Mexican authorities in 1868.

Under the claims convention of 1868, 873 claims, aggregating $470,126,613.40, and
144 claims, whose amounts were not stated, were filed against Mexico. Of the 1,017
claims only 186 were allowed, and they for the total sum of $4,125,622.20, or less than
one per cent, of the amount claimed.

The Commissioners having adopted a rule that proofs in each case should be accord-
ing to the laws of the country in which they were taken, the counsel for the United
States songht to amend this rule so that evidence might be taken before diplomatic
or consular officers of each conntry resident in the other. Mr. Cushing, counsel for
Mexico, strennously opposed this amendment “on account of the great number and
immense magnitude in amount, and, in signal instances, the apparent frandulent
character of claims” against Mexico. On further consideration the Commissioners
concluded that they had no authority to regulate the taking of proofs, and rescinded
all rules on that subject. (Journal of Commission, pp. 19-25, 32, 44, and 51.) The Com-
mission was thus stripped of the most ordinary and essential attributes of a court,
and Mexico was obliged to meet claims based on ex parte affidavits, taken without
notice or opportunity for cross-examination, and in such manner that false swearing
in many cases conld not be lawfully punished as perjury, and without the power to
compel the attendance of witnesses. With these disadvantages Mexico disputed the .
claims as best she conld, with the result above stated. It can hardly be accounted
as negligence on her part if, in the vast aggregate of claims, the fraudulent character
of the two cases in question should have failed to be made clear to the Commission,
when the alleged facts upon which they were based were said to have ocenrred in re-
mote regions and in times of foreign war and internal disorder. The Commissioners
divided in opinion in both the Weil and La Abra cases, and they were sent to the
umpire for final decision. In the Weil case an award was rendered by him, October,
1875, for $457,810.68; and, December, 1875, in La Abra case for $633,041.32.

After the adjournment of the Commission, but before tlie nmpire had completed his
labors, Mexico discovered that these two claims were based wholly upon fraud and
perjury. The newly-discovered evidence (as far as then collected), was submitted to
the nmpire in support of a motion for rehearing, which motion had been filed in Jan-
nary, 1876, before the Comiuission adjourned; but the umpire decided that he had no
power, under the convention of 1868, to revise his own awards nor to exawmine evi-
dence not before the Commissioners. In making this declaration he said. however,
that if perjury was hereafter proved ‘‘no one would rejoice more than the umpive
hiwself that his decision should be reversed and that justice should be done;” and
that he doubted “whether the Government of either (country) would insist upon the
payment of claims shown to be fonnded npon perjury.”

The defective character of the Comnmission as a judicial tribunal being thus estab-
lished by its inability to protect against perjury or to grant a new trial in cases of
manifest fraud, in view of the terms of the convention of 1368, Mexico could only ap-
peal to the sense of justice aud equity of the Government of the United States for
such relief as the latter might think proper to atford. She never for a moment hesi-
tated to recognize the binding force of the awards, as between the two Governments,
and has pronmiptly paid the annual installments in full as they foll due. Under these
circumstances the Congress of the United States passed the act of June 18, 1878, the
fifth section of which isimade the basis of the present treaty. That section anthorized
the Executive, after examination of the allegation of fraund, in its discretion to reopen
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and retry the Weil and La Abra cases, and meanwhile to suspend the payment of the
awards.

Thereupon Mexico submitted to the Department of State the newly-discovered
evidence upon which she relies to establish the fraudulent character of the two
claims. It is to be noted that this evidence is additional to that filed by Mexico, or
within her possession, or within her knowledge, on the trial before the Commission.
From the very character of this testimony, by far the greater part of it could nof
have been procured, except by the co-operation of the parties or agents of the claim-
ants. In the Weil case it shows, by the claimant’s original letters and the affidavits
of his partners in business, and other documents, that he never owned or had in his
possession the cotton claimed: that said cotton never had an existence in whole or in
part, and consequently it could not have been and was not seized by Mexivan forces.
In the Abra case it shows, from the company’s own press copy book, original letters,
and other documents, that the company voluntarily abandoned the mine, because it
was worthless, and that the Mexican authorities never exercised any force or com-
pulsion. (See synopsis of this evidence accompanying the treaty.)

The Secretary of State examined the evidence submitted by Mexico, and reached
his conclusions thereon in Angust and September, 1879, which were reported to Con-
gress by the President in his message of April 15,1580, and which were as follows:
First, that a retrial by means of a new convention between the United States and
Mexico ought not to be had ; second, that the evidence does “bring into grave doubt
the substantial integrity” of the Weil claim, and the ‘ measure of damages” in La
Abra claim, and ‘‘that the honor of the United States does require that these two
cases should be further investigated by the United States”; and, third, that the Ex-
ecutive ‘““is not furnished with the means of institnting and pursuing the investiga-
tion” contemplated, and that as ‘‘the authority for such an inv estigation must pro-
ceed from Congress, » the subject ““is laid before Congress for the exercise of their
plenary authonty in the matter.” In La Abra case the Secretary of State said: ‘“The
main imputation * * * isof fraudulent exaggeration of the claim in its measnre
of damages;”” but on this point he misapprehended the position of Mexico, for she
has always maintained that the claim was wholly fraudulent in its origin, and denies
all responsibility for damages.

The matter having heen referred by the President to Congress, in the two houses
divergent views were expressed upon the subject. The House Committee on Foreign
Aftairs reported (No. 1702, June 9, 1880, p. 2) that ‘‘the committee believe that the
investigation required by the honor of the United States can be most justly and ex-
haustively conducted by a judicial tribunal,” and recommended that jurisdiction to
that end be conferred on the Court of Claims. The Senate Judiciary Committee re-
pmted (No. 712, June 10, 1880, p. 2) thatfrom the message of the President ‘‘it appears

* that no definite conclusions had been arrived at by the Executive Depart-
ment upon the questions involved in said (5th) section”; and further, that the refer-
ence of the subject to Congress “ would involve an investigation by Congress of facts
of an international character which, in the opinion of the committee, properly be-
longs to the Exccutive Department, and which it was the intention of the fifth section
of the act of June 18, 1830, to leave with the Departinent” (No.712, p. 6). The Ju-
diciary Comnmittee tlmreupon reported back adversely the bill to refer the cases to the
Court of Claims, but recommended no specific method of relief.

Congress having adjourned without action upon the Secretary’s recommendation,
and the claimants having renewed their efforts to obtain from the Executive a dis-
tribution of the suspended awards, Mexico, npon the advice of counsel, took steps to
institute proceedings in the Federal court of the District of Columbia, by bills in
equity agaiust the claimants in the two cases in question, to investigate the fraudu-
lent character of the claims, and to prevent the claimants from reaping the fraits of
their perjury. She felt warrauted in taking this step by the precedent in the Gardner
case, where, after a ‘“final and couclusive” award by a commission organized by
virtue of the treaty of 1848, between the United States and Mexico; the United
States had instituted a suit in equity, obtained a judgment declaring the original
award null and void, recovered back into the Treasury uear 250,000, and procured
the indictment and conviction of Gardner in the criminal court. In that case Mex-
ico, at the special request of the United States, rendered important aid in procuring
the results stated, aud the American minister, in ackuowledging to the Mexican Gov-
ernment this service, said: ‘““‘Should the Government of Mexico at any future time
stand in need of similar acts of comity, * * * they will be most cheerfully and
promptly rendered.” (Mr. Conkling’s note, December 7, 1852, Sen. Rep. 182; first
session Thirty-third Congress, p. 158.) After bills in eqmty had been prepared but
before filing, the Mexican legation, npon informing the Department ot State of the
contemplated proceeding, was notified by the Secretary of State that Le regarded an
appeal by Mexico to the United States courts as in distinct contravention of the con-
vention of 1868. In view of the opinion of the Secretarv, Mexico did not institute
the suits, and abandoned that method of relief. (See Sr. Navarro’s note, July 30,
1880; Mr. Evarts’s, Augunst 4; and Sr. Navarro, August 3.)
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Meanwhile the State Department had distributed to the Weil and La Abra claim-
ants the suspended installments under the awards. In La Abra case this had been
done npon the mistaken presumption that Mexico’s objection related to the measure
of damages, and that the installments already in hand might safely be paid, leaving
future installments to abide the investigation recommended by the President. The
distribution to the Weil claimants was not made until August 16, 1830, some time
after Congress adjourned, and not until a special letter had been obtained from the
President directing the distribution. Secretary Frelinghuysen’s report shows that
there has heen paid to the claimants in the Weil case $171,889.64, and in La Abra
case $240,683.06.

The subject was discussed at the next session of the Senate, and the opinion ex-
pressed by mewmbers of the Committees on Foreign Relations and the Judiciary that
the proper remedy to be afforded Mexico was through a treaty to be negotiated by
the Executive, and that such was the intention of Congress in adopting the 5th sec-
tion of the act of June 18, 1873, but no definite action was had. (Congressional Rec-
ord, February 6, 1831, pp. 32-36.)

After the adjournment of Congress, it having come to the knowledge of the Mexi-
can legation that evidence existed in the Treasury Department of the United States
contirmatory of the proofs already submitted to the State Departmeut, establishing
the perjury and conspiracy to defraud Mexico and impose upon the good {aith of the
United States, the minister addressed the Secretary of State a note asking for copies
of this evidence, and recalling to his attention the fraudunlent character of the claims
(8r. Zamacona to Mr. Blaine, May 12, 1831). The partial suspension of business oc-
casioned by the assault upon the late President postponed its consideration till the
9th December last, when Secretary Blaine transmitted to the Mexican minister copies
of the documents from the Treasury Departinent, and took occasion to assure him
that ““this Government can have no less wmoral interest than that of Mexico in prov-
ing any allegation of fraud, whereby the good faith of both in a common transaction
may have been imposed upon.” (Mr. Blaiue to Sr. Zamacona, December 9, 1871.)

The failure of the Forty-sixth Congress to take action upon the President’s recom-
mendation (coupled with the declarations contained in the report of the Juadiciary
Committee and the opinion of Senators in debate,'that the relief to be afforded should
be through a treaty), the bringing to light of the additional proofs from the Treasury
Department, and the negotiations which followed, have resulted in the framing and
signing of the treaty which is now before the Senate providing for a retrial of the
Weil and La Abra claims.

The treaty protects all just interests which may have been created by reason of the
awards rendered in these two cases by the former Commission. The Government of
the United States is exempted from all liability on account of the installtuents al-
ready distributed to the claimants. Jurisdiction is conferred upon the arbitrator to
protect the vested rights of innocent third parties if any such exist. The proofs pre-
senteda before the former Cominission are perpetuated and to be received by the new
arbitrator, so that no injury to elaimants can result by lapse of time. Power is con-
ferred upon the arbitrator to establish rules for taking testimony, which must include
notice to the opposing party with right of cross-examination.

It is to be noted that among all the cases presented to the Commission for 1868,
there are none of similar character and status to the two cases in question. They are
the only ones in which niotions for new trials, made before the Commission, have been
supported by the presentation of newly-discovered evidence showing manifest fraud
and perjury. No charge has been made that any award in a claim of a Mexican citizen
against the United States was procured by frand and perjury ; nor has either Govern-
meut advised the other that claims of its citizens were rejected through fraud or im-
propriety on the part of the defense. In no other instance has Congress authorized
the Executive to reopen the awards of the Commission, but, on the contrary, the ac-
tion ot Congress in the passage of the act of June 18, 1878, which specially names these
two cases, and upon which act the present treaty is based, shows that it was the in-
tention of that body, and more particularly the Senate, to limit the revision to the
Weil and La Abra cases. When the bill was pending in the House, on motion of Mr.
Butler, of Massachusetts, an amendment to the 5th section was added authorizing the
Executive to ““provide for a rehearing * * * of claims rejected by the Commis-
sion” (Congressional Record, vol. 7, Part IV, pp. 4155-6). The bill went to a confer-
ence committee, where the Senate conferees insisted upon striking out the Butler
amendment, and it was accordingly done.

The system of international commissions for the settlement of claims bids fair to
become well established, notwithstanding defects in the constitution of such com-
missions as compared with ordinary courts of justice; and the favorable action of the
Senate on this treaty will be regarded as an important precedent in affording relief
where the good faith of Governments has been imposed upon by fraud or corruption,
and will greatly tend to commend this peaceful method of adjusting international
differences.
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against Mexico by Sir Edward Thornton, the umpire of the United
States and Mexican Joint Claims Commission, under the treaty between
the United States and Mexico of July 4, 1868, and the effort now made
to overthrow that award by means of a new treaty, we respectfully sub-
mit the following upon the facts. The references are to the pages of
the printed book of the testimony given by both sides in the case, as
prepared by the official translator of the Commission, whiclk book was
accepted by both parties as correct and filed, when the case was before
the Commission, in the Department of State, where it now is. The tes-
timony made a book of 258 closely printed pages of large size, and after
such a lapse of time, the books printed have become scattered and lost,
and it is impossible now to place one in the hands of each Senator, which
we regret, and specitic references to the testimony are therefore made
as to only one branch of the case (though they will be found sufficient
for every branch of it); but, where matters of fact are stated and no
reference to the printed case is made, we, as lawyers, who have too much
regard for our own reputations to misstate the facts to the court, assert
that such is the evidence, and that it will be so found in the printed case.

FIrsT.
BRIEF HISTORY OF THE CASE AND STATEMENT OF FACTS.
1.

La Abra Silver Mining Company was incorporated in November, 1865,
under the laws of the State of New York, and had its business office in
the city of New York., Itsstockholders, mainly merchants and bankers,
were wmen in good standing in social and financial circles, and a majority
of them then resided in said city.

In the summer of 1865 the agent of the then owners of the mines in
question, desiring to obtain additional capital to work them, or to sell
them to men of more capital, reserving an interest, brought them to the
notice of somne of these gentlemen, and also the proclamations of the Mex-
ican Government inviting foreigners to engage in enterprises in Mexico,
and promising them full protection. Before investing in the mines or
forming a company to work them, these gentlemen sent two of their
number to Mexico to examine them. They went and made a thorough
examination, and being satisfied of their desirability, and pursuant to
authority given them by their associates, bought the mines for the com-
pany. They paid for these mines $50,000, and for the improvements
$7,000, all in gold, and the company also purchased twenty-two twenty-
fourth parts of a contiguous mine, and paid $22,000 more.

These facts were proved by the seller, his agent, the purchasers’
agents, and others, and the title deeds. They were not disputed. They
are indisputable.

IL.

Immediate possession of the mines was taken for the company, and
the company remained in possession of them until the 20th of March,
1868, erecting a mill and machinery, constructing dams, sluices, houses,
opening mines, mining ores, carrying them to the mill, &c.; employing
sometimes asmany as 150 men. The mill and machinery were purchased
at San Francisco, shipped to Mazatlan,and thence transported on mules’
backs, a distance of 160 miles, over the mountains to the mines. None
of these facts were disputed. They were substantially shown by both
sides.
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Mexico was mainly of a negative character; as, that the witness never
heard of the act or transaction, and consisted of answers yes or no to

categorical questions.
V.

At the time of the abandonment a large quantity of ores, estimated
at 1,000 to 1,200 touns, had been mined and packed on mules’ backs
down to the patio of the hacienda for reduction.

This is proved by the witnesses on both sides, and is not in dispute ;
but their value was a question which rested largely in opinion, and, as is
usual where the quality ot an object is to be estimated, one on which
men Jiffered widely, and in which they might so differ honestly. Mex-
ican witnesses were produced by Mexico, who called them all * tepetate’
(barren rock), and worthless, while witnesses were produced on the part
of the company who estimated their value as high as $500,000 (Dahl-
gren, p. 116; Cole, p. 57; Green, p. 27; Granger, p. 46; Mora, p. 101;
Exall, pp. 22, 203,; Loaiza, p. 79). History shows how immensely rich
those mines were formerly (Ward’s History of Mexico, pp. 559-573) ;
nine witnesses testify to their richness and great value when bought
by the company (pp. 33, 41, 42, 55, 73, 115, 226, 227); witnesses of
Mexico testity that the very men of whom the company bought the mines
made ¢ good profits ” in working them, which they could not have done
if the ores were not valuable (Manjarrez, p. 135; Fonsica, pp. 134, 135;
Calderon, p. 134); the company worked the same mines, and for a time
through the agency of the same men from whoin the company bought,
and always employed skilled Mexican ore-assorters; and that under
these circumstances such a large quantity of rock should be mined, as-
sorted, raised from the mine, and packed down to the patio of the haci-
enda, which was absolutely worthless, is simply incredible. The wit-
nesses on the part of the company to the value of the ores were com-
petent to speak to these questions, and besides, were at the hacienda
frequently while the ore piles were being made, and would have a
knowledge of its contents. The umpire allowed $100,000 for the ores,
the lowest value proved by the company.

VI

After the abandounment, Soto, the Mexican local judge who was so
instrumental in causing the abandonment, and who stated that he meant
to get the company out in order to get the property himself, moved into
the company’s hacienda and took possession of their mines and prop-
erty, and worked their mnines, and presently they were denounced by his
son-in-law, for himself and a Mexican partner, and they have been
worked by the latter, according to the old Mexican method of benefici-
ating ores, and in which the company’s improved American machinery
was useless ; and Mexico, through her officials, claimed and has sold, or
leased with privilege of purchase at an appraised value, the greater part
of that machinery.

VIL

The company under the treaty of July 4, 1868, between the United
States and Mexico, made a claim against Mexico before the Joint Com-
mission, for said expenditures and interest, said value of the ores and
interest, and for the value of the mines themselves, and the proofs sub-
mitted on the trial of that claim show facts of which the above is a brief
summary on the material points. The claimant’s case was supported
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by the testimony of twenty-six witnessess, the most important of whom
were men of known intelligence and good character. The defense was
supported by thirty-four, but not generally of equal character with
those of the claimant’s. Most of them were mining laborers, of little
intelligence, and their testimony consisted largely of answers—yes or
no—to leading questions. The Commissioners disagreed, and the case
went to the umpire for decision, and le disallowed the claim for the
mines as too uncertain and remote, and awarded to the claimant its ex-
penditures, and $100,000 for the ores mined, and interest on the amount
of expenditures from March 20, 1868, the date decided by the umpire to
be the time of the expulsion of the company, and on the amount for the
ores from March 20, 1869, one year being decided by him as the proper
time to be allowed to reduce them in, which sums and interest make the
total of the award to the claimant. The case received the fullest con-
sideration by the Commissioners and the umpire.

VIIL

This claim arose March 20, 1868 ; the treaty was made July 4, 1868,
and forever barred all claims not prosecuted under it; the Commission-
ers were not appointed until long afterward, and did not organize and
malke their rules until late in 1869, when claimant immediately com-
menced taking its proofs. The memorial of the company was filed with
the Commission in June, 1870, and most of the claimant’s testimony was
presented then and during that year. Mexico commenced taking de-
fensive testimony in January, 1871, and from that time to the beginning
of 1875, both parties had the fullest opportunity to complete their re-
spective cases by any evidence they could produce. The award was
made by the umpire December 27, 1875, and he denied the motion of
Mexico for a rehearing November 20, 1876. The claimant’s proofs
were minute and circumstantial, the case arose on the soil of Mexico,
she had coutrol of the machinery of the courts, and a willing popula-
tion for witnesses, and the claimant was a hated and despised Ameri-
can company, and if the facts proved Dby the claimants were untrue,
Mexico could have casily disproved them, and have done so while the
case was pending. Yet, during this period of six years of litigation, no
additional proof of any kind was offered by Mexico, either to the Com-
missioners or the umpire.

IX.

From the foregoing brief résumé of the evidence of the case, it is
seen that on the trial before the Commission Mexico did not contest the
purchase of the mines, the erection of the works, or the extraction of
the ores. Those thingsweretoo evident to be denied or contested. She
did not contest the amount paid for the mines—that likewise was be-
yond a contest. That the amount expended by the company in the
erection of its works and prosecution of its business was very large,
was equally self-evident, and she only called two witnesses on that
point, each of whom, as already stated, made the amount, in his opinion,
$303,000, which is all the company claimed it to be. But she sought to
show that the ores extracted were valueless, and that her treatment of
the company was not such as to justify an abandonment of the prop-
erty, and that it must have resulted from other causes. On these two
points the mass of evidence was taken on both sides; but facts being
“stubborn things,” Mexico was overwhelmingly beaten on the weight of
evidence on those points, and the umpire decided them adversely to
Mexico.
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to come Dbefore him. * * * He told Superintendent Exall that he must ¢ work
the mines of the company as he divected them to be worked,” and ‘“to work all their
mines,” or he **wonld take the mines of the company frow them, and give them to
the peuplo to work on their own account.”

They arrested the superintendent without complaint or cause and
fined him, and imprisoned him in a pest-house without evidence or a
trial. (Mora, p. 100; Cryder, p. 73; Granger, pp. 43, 44.)

They made armed attacks on the company’s bacienda. (Avalos, p.
49; Granger, p. 45.)

They repeatedly threatened to drive the company out ot Mexico and
finally succeeded in doing so. (De Valle, p. 87; Cryder, p. 75; Loaiza,
p- 795 Avalos, p. 50; B ontner _bb- 82, 83; Chavalrla, pD- .)4, .)o Mora,
pp. 99, 100; Cole, pp. 55, 56, 57; Smitl, p. 35; Granger, p. 44. )

Castillo de Valle, at page 87, in answer to question 11 as to the dis-
position of Marcos Mora, the prefect at Sau Dimas, in which the com-
pany’s mines were located, as to the Abra Company and another com-
pany, says:

He answers this question in the affirmative, so far as relates to Marcus Mora, as he
knows that he was very badly disposed towards the company in question; that he
even went so far as to say to the depounent that it was necessary to break these com-
panies np and drive them away from there.

COryder, at page 75, says:

I heard Macario Olvera, the prefect or gefe politico of the district of San Dimas at
that time (Febrnary or March, 1363), say that La Abra Silver Mining Company conld
not stay in that district; that it would be impossible for them to do so; he said,
“The authorities were determined to get ridd of that company, and they could not
stay there and work those mines, and it would be better for that company to give np
their wines and leave the country before any accident should happen, for which the
pretect would not be responsible. I asked him what he meant by ‘accident, and
he made an evasive reply.”

Loaiza, a Mexican, at p. 79, says:

I know that it was frequently stated by the Mexicans and the anthorities of San
Dimas in 1766 and 1367, that they would drive the company away, that they wonld
drive them from their mines and obtain the benetit of their expenditure. I heard
Marcos Mora, at that tiine gefe politico of the district, say that he would drive the
Abra Silver Mining Company away [rom their San Dimas mines. This was at the end
of 1866 or the beginning of 1867. I know it is a fact that there was a firm determi-
uation existing upon the part of all, or nearly all, of the anthorities of the district of
San Dimas to get rid of said company.

Avalos, at p. 50, says

I have heard Nicanor Perez, juez coneiliador, say that he would drive the company
[the Abra Silver Mining Company’] ont of Tayoltita and out of the country ; and also
Andrew Serrano, who held the saune oftice after Perez wentout.  They both said they
would get rid of La Abra Company, and have their mines and property for the
Mexicans who were out of employment. They said these mines are too good for
Gringos ; they can’t keep them or take away their ores.

Bouttier, at pp. 82, 83,says:

I have frequently heard \I(/\lf'(ll]b hoast of having taken a hand in driving a\\':lv
La Abra Silver Mining Company from the mining district of 8an Dinas. * %
heard the prefect, Macario Olvera, say that it would e impossible for La Abra Silver
Mining Cmnpuuy to stay there. This was in the winter of 1338, I think, iu or about
the month of February. It wight have been as early as the last of December, 1867,
or Jauuary, 186~ It was the report at Mazatlan that said company was to be driven
out of the mines, which cansed me to visit Tayoltita with a view to the purchase of
them. * * * I ver v soon satisticd myself that they wonld be driven away sooner
or later. I then went to the prefect to see what would be done, and he told me the
authorities there did not like La Abra Company nor its officers, and that the company
better leave there soon or they would be driven away. * * * After my second
interview with said prefect * * * T bhecame well s‘ltlshed from the 1ut‘1mf1t10nb
given me by said prefect of ¢“ the storm that was gathering :uound that company,”
he called it, that the company would soon be dispossessed by force, and would ]mve
uothing to sell.
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treaty in favor of a citizen of the United States against a foreign Gov-
ernment.

1. As to the nature of the proceeding before the Senate.

This is an effort by Mexico to obtain a new trial on the ground of
newly-discovered evidence, and though she seeks to effect it by means
of a treaty, yet the rules which govern courts in applications for new
trials ought to control in determining whether it should be granted by
such an instrumentality or not (assuming the power exists).

a. This evidence, alleged to be newly discovered, was within the
power and might have been discovered by Mexico by the exercise of
ordinary diligence, and produced in evidence before the Commission
during the six years the case was pending betore the tribunal. The
evidence in the case shows that a copy of all the direct testimony of
the claimant had been obtained from the files of the Commission, and
was in the hands of Mexico when she took her testimony, because the
questions put to her witnesses by her attorneys refer to that testimony
and to Mr. Exall by name. The evidence in the case also shows that
Mr. Exall, on his departure from Mexico, left everything—books,
papers, and all—Dbelonging to the company at the company’s hacienda,
San Nicolas; that the Mexican judge, Soto, thereupon moved into, took
possession of, and occupied that hacienda; and that said judge appeared
and testified as a witness for Mexico against said company at three
different times, yet that he, its own officer, was not even inquired of by
Mexico as to any such books, papers, or records kept at the hacienda.
Such negligence, such want of diligence, such gross laches in discover-
ing this alleged evidence, would defeat the application of any private
suitor for a new trial on the ground of newly-discovered evidence in any
court in Christendom. No good reason can be assigned why Mexico
as a suitor should be exempt from the same rule.

b. This new evidence relates wholly to the points which were con-
tested on the trial, viz, the quantity, the quality, and the value of the
ores, the acts of Mexican authorities and the abandonment, and with
reference to which the greater part of the testimony was given on both
sides. There were twenty-five witnesses for the company, besides im-
portant documentary evidence which is incontestible, Mexico herself
having also shown it; and this uew evidence, therefore, cannot show
that the company had no case whatever (the ground now taken by Mex-
ico as a reason for setting aside the award and a new trial); but on the
contrary, the character of this new evidence inevitably is cumulative, and
that only,and it would go to the weight of evidence merely, and the ques-
tion would still be, to which side does the weight of evidence incline—the
decision would still depend upon the weight of evidence. A new trial
is not granted by a court to a private litigant in sneh case, and Mexico
having had her “day in court,” and having been beaten on the weight
of evidence, should not now be permitted to atteinpt merely to strengthen
her case, but should be compelled to abide the result just as a private
litigant would be obliged to do; just as this company would have been
obliged to do had it been beaten; and just as numerous American
claimants against Mexico (and among them the Rosario and Carmen
Mining Company, whose case is hereinafter partially set forth at p. 37)
whose claims were presented under this same treaty, but were defeated
by Mexico by the fraud and perjury on her part, as their sworn state-
ments and petitions ftiled in the State Department and presented to
Congress attest, have been compelled to do by the United States. For
some of these petitions, and evidence of such complaints to the State
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Department, see reports of Mr. Wilson, House of Representatives, No.
115, Forty-fifth Congress, third session, and No. 700, Forty-tifth Con-
gress, second session : and letter of Mr. Evarts to the President, em-
bodied in message of the President to the Senate April 15, 1880, Ex.
Doc. No 150, Forty-sixth Congress, second session, p. 4, paragraph 4.

¢. Mexico made a like application to the only proper tribunal, the
umpire, the court which rendered the judgment, in its life-tiine, and the
applieation was demed, and that ought to be ('onolnslv

d. This application is against plecedenf and law, in that it is made
after judgment which has become final, and which is expressly made
final and conclusive by a supreme law of the land (for such is a treaty)
under which it was rendered ; in that it does not seek a retrial before
the same tribunal, or an established tribunal, but asks to have one
specially created for the purpose; and in that it is not addressed to the
court which rendered the judgment, nor to any court, but to a legisla-
tive branch of the GGovernment.

That the granting of new trials is a judieial and not a legislative
power, nor oue belonging to the Senate, we refer to Cooley’s Counstitu-
tional Limitations, 492, where the author says

Special courts cannot be created for trial of the rights and obligations of par-
ticular parties, and those cases in which legislative acts granting new trials or other
special relief in judicial proceedings, while they have been regarded as usurpations
of the judicial anthority, have also been considered obnoxious to the objection that
they undertook to suspend a general law in special cases. (And see, also, cases in
the notes.)

e. Stripped of its specious disguises, however, this is in reality an
attempt to impeach and set aside an award of an international tribunal
for a cause other than the only ones recognized by the law of nations
as adequate and allowable for that purpose, viz, corruption or flagrant
partiality of the tribunal itself (Vattel, 277; letter of Frelinghuysen,
Secretary of' State, quoted post, p. 29), which is not charged or pretended
here, and the ery ot trand, that great bugbear, is made, in the expecta-
tion that under cover of the dust raised by it, and the aversion of seem-
ing to be the upholders of a fraud, the desired result can be accom-
plished.

2. As to the nature of an award made by an international tribunal under
a treaty in favor of a citizen against a foreign Government.

a. That such an award is a final “judgment” of a “court,” and also
as to the ¢ finality”? of such a judgment, we refer to the case of Comegys
et al. vs. Vasse, 1 Pet., 212, The language of the court on the point is—

This decision [the award of the Commissioners in favor of a citizen against Spain
under a treaty], within the scope of their anthority, is conclusive and final. 1f they
prounounce the claim valid or invalid, if they ascertain the amount, their award in
the premises is NOT RE-EXAMINABUE. The parties must abide by it as the DECREE OF
A COMPETENT TRIBUNAL OF EXCLUSIVE JURISDICTION; aud a rejected elaim conld
not again be brought under review in any judicial tribunal; and the AMOUNT ONCE
FIXED IS A FINAL ASCERTAINMENT OF THE DAMAGES OR INJURY.

b. That such an award is in the nature of a judgment of a “court”
of last resort, as to its creating vested private property rights, or vest-
ing a legal title in the recovery, the case of Judson vs. Coreoran (16 How-
ard R., 612) furnishes a du‘ect affirmative answer. What was decided
is thlt‘bbbd in these words:

Though an award of the Commissioners, under the act carrying int) effect the con-
ventions between the United States and Mexico, did not finally s ettle the equitable
rights of third persons, yet it gave a LEGAL TITLE to the person recognized as owner
of the claim; and if he had an equal equity his LEGAL TITLE could not be disturbed.
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¢. That the claim secured to a citizen against a foreign government,
through such an award ander a treaty, is strictly private property, and
as such is not subject to be tak. n by the United States except by ¢ due
process of law,” and that such recovery is not a mere “donation” by the
United Stdtus, with which it can deal as it pleases, we again refer to
Comegys et al. vs. Vasse (supra).

The words of the court on this point, on p. 217, are these:

The right to compensation in the eve of the treaty was just as perfect, thongh the
remedy was mevely by petition, as the right to compensation for an illegal conversion of
proper ty in a municipal court of justice (1 Vez., 93).

* It considers the right of mdvmmtv as traveling with the right of property.
* ¥ % It (the treaty) recognized an existing right of compenmhun in the aggrieved
partics, It did not in the most remote degree turn upon the notion of « DONATION Or GRA-
TUITY. It was demanded by our Government as a matter of right, and as such it was
granted by Spaiu.

d. That Congress cannot take away property recovered by such an
award, we refer, first, to the language of the Supreme Court, in Reichart
vs. Felps (6 Wall,, 160, 165, 166), where, under a treaty, certain lands
had been awarded to the citizen, and Congress undertook to create a
new commission (precisely as here proposed), and to grant ‘“a new
trial.” The Supreme Court unanimously declared the .L(,’c unconstitu-
tional, and the “new trial” void, one having been bad and resulting in
the defeat of the former award. The words of the court are *“ Congress
s bound to vegard public treaties, and it had no power to organize a board
of revision to nullify titles confirmed many yeurs before by the authorized
agents of the Government.”

And second: On this same point, as to the want of power in Congress,
and also in the treaty-making power, to nullify these awards, we cite
the case of (Gibbs, 13 Opinions of Attorneys-General, page 19,which we
hereinafter, at page 49, more fully notice, because of its exact application
to the present case.

From these cases it will be seen that it is absolutely fixed in me, if
anything ean be fixed, that this award has all the attributes of a judg-
ment by the %upreme Court of the United States as to “vesting private
property,” as to “finality,” and as to being incapable of being ¢ taken
for public nse” by the Governwment, exeept as other property can be
taken, on full compensation.

This being so, it brings us to the point, for what causes, if any, can
the judgment of a court of “last resort,” snch as this award is, be over-
thrown? Can such a judgment, even in the courts—muech less in Con-
gress—be o serthrown on acconnt of false testimony, aud especially when
as in this case—the time for moving a “new trial” has gone by, and
the only court which ever could grant it, has refused .su(Jh new trial,
and has expired?

There must be an end to litigation somewhere, and if there be any-
thing well settled in this country, it is, that the final judgment of a tri-
bunal of competent jurisdiction cannot be impeached by showing that
there was perjury and fraud in the testimony addnced on the trial. To
allow it, wounld be to contradict the judgment, which is the highest evi-
dence, and destroy its conclusiveness and verity and make litigation
never-ending.

The latest exposition of this principle, and an elaborate answer to the
above question, will be fonud in the case of The United States vs. Throck-
morton, decided in 1878 by the Supreme Court of the United States (98
U. 8. R., 8 Otto, 61). That was a suit to annul a judgment which con-
firmed a land grant in California made by a Mexican governor, on the
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ground that the instrunent or grant on which the judgment was pred-
icated was a forgery and the evidence given to sustain it perjury. The
court refused to set aside the judgment upoun those grounds, and held
as follows:

Where the same matter has been actually tried, or so in issuc that it might have been
tried, it is not again admissible ; the party is estopped to set up the fraud, because the
jndgment is the highestevidenee and cannot be eontradicted. *  * * Wethink that
the acts for which a court of equity will, on account of fraud, set aside or annul a
judgment or decree between the same parties, rendered by a court of competent juris-
diction, have relation to frauds ecxtrinsic or collateral to the matter tried by the first
court, and not a traud in the matter on which the decree was rendered.

The cases where such relief has been granted are those in which by fraud or decep-
tion practiced on the nnsuccessful party he has been prevented from exhibiting his
case, by reason of which there has never been a real contest before the court of the
subject-matter of the suit.

‘We beg that the authorities cited by Justice Miller in his able opinion
may be consulted.

And in this connection we refer to the letter of the Hon. Frederick
T. Frelinghuysen, Secretary of State, to the President in relation to the
Venezuela awards, and communicated by the latter in a message to
Congress May 25,1882, (House of Reps. Ex. Doc. No. 208, Forty-
seventh Congress, first session.) These awards were made by an inter-
national tribunal under a treaty between the United States and Vene-
zuela. Seven of the awards were objected to by Venezuela on various
grounds, and also on the ground of corruption of the tribunal that made
the awards. And with reference to those awards and grounds of objee-
tion the Secretary says:

An examination of the charges formnlated by Veneznela against the remaining
seven awards shows that they are objected to for various reasons; as, for instance,
that the party agreed that his claim wasnot to be the subject of an international re-
clamation; that the contracts were not made by the lawtul Government of Venezuela
that there was NOJUST FOUNDATION FOR T CLAIM ; THAT TIIE CLAIMS WERE GROSSLY
EXAGGERATED ; that the claimant had not exhausted all his reinedies in the local
courts, &c. A8 all suchdefenses were opento Venezuela in the Commission ; THE TIME FOR
ADVANCING THEM HAS NOW PASSED.  But the allegation that the Comnmissioner or the
nwmpire was induced to make these awards by corrupt combination with the claim-
ants or their ageuts is quite a different watter. The honor of the United States calls
for an investigation of this charge, aud the claimants have no rights in the finality of
an award which standsin the way of such an inquiry.

An award for a claim that has no ** just foundation” or is ¢ grossly
exaggerated 7 must necessarily be based on false testimony, and in that
respect be classed as fraudulent.

In the case of this company, the matters as to which Mexico now
alleges there was false testimony, viz, the quantity, quality, and value
of the ores, the acts of the Mexican authorities and the abandonment,
were not (to use the words of the above-mentioned decision in the
Throckmorton case) ¢ extrinsic or collateral to the matter tried by the
court,” but were the very things in issue and as to which the mass of evi-
dence was given, were the very things that were tried before and de-
cided by the umpire; and it is not pretended that as to those or any
other matters involved in the suit, Mexico was (to continue in the words
of said decision), ¢ by fraud or deception practiced on ” her by the com-
pany, or any one, ‘“ prevented from exhibiting her case, by reason of
which there has never been a real contest before the court of the subject-
matter of the suit;” on the contrary, she had, undeniably, the fullest
opportunity, and without hindrance from any source, to give, and did
give, all the testimony she desired to, and it was submitted to, and dualy
considered by, the court, and there was a full, fair, and deliberate trial ;
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but the pretense, and the only pretense, is that since said trial and the
final award therein, Mexico has discovered evidence which she alleges
will show that testimony given for the company as to the matters so in
issue, tried and decided as aforesaid, was false. This pretense, and this
supposed eftect of the alleged new evidence, the company flatly denies;
but it they were admitted to be true, this case then would be entirely
within and covered by the principle enunciated and the decision in said
Throckmorton case; and if any of the testimony as to those matters
was actually false, the award cannot be disturbed in consequence, unless
full compensation be paid, except by overriding the above-mentioned
well-settled principle of law and equity, and except by virtually admit-
ting and declaring to the world that what is good enough law and justice
for citizens ot the United States as between themselves is not good
enough for Mexico as between a citizen of the United States and Mexico.

We have yet to learn that the principles of law and equity held in
Mexico are so much more wise and benignant, and the administration
of them by her courts is conducted with such greater fairness and purity
than in the United States, as to entitle her to ask, and the United
States to grant the request, that in a contest between a citizen of the
United States and Mexico the principles of law and equity which govern
our courts in their administration of justice should be departed from
and trampled upon.

And we respectfully submit that the Senate cannot enter upon the
trial ot the question whether the award was sustained by the evidence,
or ‘“exaggerated” by false testimony, or set it aside on the plea that it
embodies the fruits ot false testimony, without itself becoming a viola-
tor ot the best and most settled principles of law.

IV,
THE TESTIMONY OF MR. EXALL IS TRUE.

While it is not necessary to sustain the award, as has been already
shown, yet it is submitted that it is true.

Shortly before his death Mr. Exall made an affidavit, which has been
filed with your Foreign Relations Committee, and which, while not ad-
mitting the genuineness of the letters Mexico claims to have, is explana-
tory of letters written by him, and asserts that if there was anything in
any of his letters contrary to his sworn testimony given before the Com-
mission, the latter was true and the letters untrue, and he expressly re-
affirmed his testimony. His testimony is corroborated by twenty-tfour
witnesses in this case, and by documentary evidence, and by twenty-
one witnesses in the Rosario and Carmen Mining Company case, here-
inafter fully referred to at p. 37; and unless it be true, then there are
forty-five witnesses who are either mistaken or have testified falsely,
and that is inherently improbable, not to say impossible. Chavarria,
the lawyer at Durango, testifies that, ¢ as Exall’s lawyer, he repeatedly
solicited from the State government protection for the Abra Company
to suppress the robberies and outrages which the company were expe-
riencing ” (p. 94). Obviously, a lawyer would not have been retained
and application made to the governor unless such outrages actually
were cominitted ; and the orders issued by Judge Soto, and proved by
him (as well as by witnesses for claimant), requiring the company
“ forthwith to vacate” the mines, &c. (p. 155), and which Soto testified
he issued ¢ because there had been a rising of the people to compel him
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While, as was proved by the company, the stockholders individually
were wealthy and had abundant means, it has never been pretended but
that the company was at one time short of funds. On the contrary, the
company itself proved affirmatively by the deposition of George C. Col-
lins, its president (his deposition being one of' the first to be taken and
filed in the case), that the company, in addition to the money which it
raised by its stock, had borrowed and expended $64,291.06 more, and
also owed for oftice rent, &c. (p. 30); and that this testimony was not
overlooked by the umpire is evident from the fact that he expressly in-
cludes the amount of this indebtedness in making up the sum of the
award. (See the award.) Mr. Coliins himself loaned $21,145.17 of this
money (p. 31), and the other trustees the balance, showing clearly the
faith the officers of the company had with regard to the mines. All the
mouney was expended in opening mines, mining ores, building dams,
making sluices, and improvements, beforethe company’s reduction works
were complete and it could beneficiate its ores. Noindebtedness of the
company has been or can be found (for none exists) that the company
did not itself prove affirmatively in the case, though the form of that
indebtedness may have been changed.

It is within the experience of every one who has had aught to do with
mining operations that they do not reach remunerative results as rap-
idly as, and require the expenditure of more money than, the projectors
of the enterprise at first supposed they would, and dissatisfaction fol-
lows and finds expression, and sometimes delays in operations ensue.
The Abra Company was no exception to this universal experience. The
ofticers of thie company thought the superintendent did not go fast
enough ; that he did not rely sufticiently on himself and utilize resnlts
which he might obtain, and was too prone to draw on the home office;
and they grumbled and wrote him accordingly, and such letters as they
thought would make him moreself-reliant,and there wassome delay ; but
that the company gave up the enterprise for that reason, or ever in-
tended to give it up until after Exall had returned to New York and
reported his own expulsion and forced abandonment of the company’s
mines and property, is untrue, and there is no evidence that can show
such was the case.

VI

OPINION OF THE UMPIRE AS TO THE WITNESSES AND EVIDENCE.

It was the duty of the umpire to critically examine and carefully
weigh and consider the evidence on each side, and to decide according
to it. That he discharged this onerous duty with painstaking, intelli-
gently and conscientiously, his learning, probity, and high character are
ample evidence. His opinion, formed as it was and tor the purposes it
was, as to the comparative intelligence and tructhtulness of the witnesses
on each side and the weight to be given to their testimony, is more re-
liable than that which any one can form from a cursory examination of
the evidence or the statement of any party, and ought to be conclusive ;
and to show what it was iu those respects. we quote the following ex-
tract from his decision and award in this case:

There is no doubt that the Mexican Government was very desirous of attracting
foreigners to the republic, and of inducing them to bring their capital into it and
raising up industrial establishinents of all kinds. With this view 1t issued procla-
mations encouraging the himmigration of foreigners and promising them certain ad-
vantages and full protection. It cannot be denied that the claimants were justified
in placing coufidence in these promises. They complain, however, that the local au-
thorities of the district in whigh their mines and works connected with them were
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could testify without fear, and where the formalities requisite to make
the depositions evidence could be obtained.

It is not too much to say, in view of what this evidence in the trial
discloses, that no witness resident of Mexico who should hereafter tes-
tify the truth in favor of this American claimant wonld be permitted to
live in that country. And after the hue and cry that had been raised
about this case. no man who values Lislife wounld dare go there to obtain
the testimony which exists there for claimant.  Even before, when there
was no special excitement on the subject, it wasas much as a man’s life
was worth to go there and get it, and it was necessary to seek it protected
by an armed guard hirved at the seaport, Mazatlan.

But again, suppose there were no difficulties of the kind just stated,
growing out of violence tothe procurement of testimony; still, the failure
of memory, the death of witnesses, the disappearance of witnesses, the er-
ormous expense of procuring testimony at places so inaceessible as these
mines, and the like, make it perfectly obvious to every one having the
slightest experience regarding trials in human courts, that the new trial
promied by the proposed treaty is, as to the claimant, a hollow mockery.
The transactions to be proved, be it remembered, ocenrred in a foreign
and a nearly inaccessible and semi-barbarous country, and oceurred fif-
teen years ago, and of the witnesses for the claimant of the utimost import-
ance on a new trial the following are known to be dead, viz: Franeis F.
Dana, for tweuty years a resident of Mexico, and a lieutenant-colonel in
the Mexican army in the war of the French invasion; John P. Cryder,
a lawyer and miner residing in Mexico; Geo. C. Bissel, superintendent
of mines adjoining La Abra mines; Jos¢ M. Loaiza, resident of San Yg-
nacio, Mexico; Thomas J. Bartholow, the first superintendent of the com-
pany ; George C. Collins, the president of the company; Charles H.
Exall, the last superintendent of the company, and the alleged anthor
of the alleged letters relied on by Mexico. And there are other wit-
nesses of whose death we have heard, but of which we are not certain.
And there are others who would be necessary witnesses on a hew trial
who are dead. Much of the testimony of mostof these witnesses, and es-
pecially that of the superintendents, cannot now be supplied.  The ¢laim-
ant has no means of knowing who the subordinates were, and no means
at this late day of ascertaining who, if any, were cognizant of the same
facts ; and it is notorious that the population of the mimug locality is a
constantly changing one. To open the award and require a new trial
after such a lapse of time and under all these circumstances, would be
something more than to entail a great expense on the claimant; would
be something more than a hardship ; it would be a downright denial of
justice. No court of law or equity would do it.

Though not required to do so by the rules of the Commission, said
company printed its testimony, and, lest it should seem to be unfair,
printed that of its adversary also, Mexico having refused itself to print
it, or pay any part of the expense for so doing. The testimony of Mexico,
being in Spanish, had first to be translated, and the total expense of
official translations, eertification, and printing was upwards of $1,400,
at least two-thirds of which was caused by the transiation and printing
of the Mexican testimony. Men who make a frandulent claim, sup-
ported by false testimony, do not take so much paius and incur such
expense to print it, and thus publish and make easy the knowledge and
proof of the offense; but they do as Mexico endeavored to do in this
case with regard to her testimony—leave it in illegible manuseript,
stored away in dark pigeon-holes, and execlude the light wholly from it.

The members of said company are not ot the class of men who em-
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bark in such business. They are mainly werchants and bankers now
residing in the cities of New Ymk, Newark, Baltimore, Wheeling,
Louisville, Chicago, St. Louis, and San Franeisco, and pther parts of thb
country, and are men of wealth, high character, soci: Nk position, and in-
fluence, and, as the Hon. Benjamin Wilson, in his speech in the House
on this subjeer in 1879, speaking from per sonal knowledge, said of
then, = they are the peers of any gentleman of this lh)use 01' in the
land.” Their only offense has been thvil ignorance of the duplicity and
perfidy of the Méxican character, and their consequent folly of putting
faith in the proclamations of the Mexican Government mntmg them
there and promising them protection, and in expending three hundred
thovsand dollars in an enterprise on Mexican soil, relying thereon.
And of this amount they were then robbed and spoliated by the red
hands of official bandits and driven trom the country. And, under the
circumstances, they have a right to ask that the powers of the Senate
and the laws (>t the land xh(lll7 at least, not be strained against them,
notwithstanding the howl of fraud se t, up by Mexico for the pur ])Obe
and in the hope of evading her just and most solemn obligation, and
echoed by the pack of hungry speculators who are to profit out of such
a result.
IFirrH

AS TO ASSIGNEES AND THEIR RIGHTS.

Relying upon the provisions cf the treaty under whieh this award
was made, third parties have in good faith acquired and paid large sums
for interests therein, and hold valid assignments for the same, and some
of them rely upon the investments so made for their support. They
are entitled to the protection of the express stmula‘mons in the treaty
that the awards thereuuder should be absolutely final and conclusive,
and be given tull effect without any objection, evasion, or delay what-
soever, and that both Governments would so regard and treat them ;
and to fail to do so, is to make those stipulations a delusion and a
snare.

Motions for a rehearing were made by Mexico before the umpire in
eleven cases, all of which he denied in one decision, and he gave as the
principal reason for his decision the following, viz:

The decisions of the nmpire, without his wishes being consulted, have generally
been made public both here and in Mexico. It is known that by the convention they
are final and without appeal. It is not impossible, and indeed it is very probable,
that some of the claimants in whose favor awards have been made may liave been
able to obtain, on the credit of these tinal decisions, advances of money, or other values,
or may have sold and entirely assigned away, to otlier personsnot previously interested
in the claims, the whole amount of the awards. The nmpire is aware that by the law
of the United States (Revised Statutes, sec. 3477) tramsfers and assignments of claims
against the United States are null and void unless made after the issuing of a warrant
for the payment thereof. But he does not believe that this law comprises claims
agaiust Mexico, although they may tinally be paid through the Treasury of the United
States; and there is no doubt that what is supposed, on the faith of the convention,
to be a final decision of a claim, would give the claimant a credit of which he would
be able and likely to avail himself. It is, therefore, highly probable that the altera-
tion or reversal of a decision might bermuslv })I‘Q]lldl(ﬁ the interest of other parties
Dbesides the claimant, parties who were in no way concerned in the origin of the claim.

But the umpire believes that the provisions of the convention debar him from re-
hearing cases on which he has already decided. By it the decisions are pronounced
to be tinal and without appeal, and the two Governments agree to consider themn as
absolutely final aud conclusive, and to give full effect to them without any objection,
evasion, or delay whatsoever. He believes that in view of these stipulations neither
Government has a right to expect that any of the claims shall be reheard.
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This opinion of the distinguished umpire would be entitled to great
respect in any event ; but it derives unusual force from the tact that he
evidently possessed the views of the persons in power at the time of the
negotiation of, and who negotiated, the treaty, as to the actual finality
and conclusiveness of the awards under it, under any and all c¢ircum-
stances.

General Grant, under whose administration the proceediugs of the
Commission were brought to a close, then held that those stipulations
were not empty phrases, but actually meant what they purported to,
and were obligatory and must be made effectual, 2s is evideneed by the
letter of his Seecretary of State, Mr. Fish, under date of December 4,
1876, in response to the Mexican minister as to a possible future attempt
by Mexico to set aside or limit by construction the effect of awards,
Mr. Fish says:

By article second of the convention the two Governments bind themselves to con-
sider the decisions of the Commissioners and of the umpire as absolutely final and
conclusive, and to give full effect to such decisions without any objection, crasion, or
delay whatsoever, and by the tifth article the high contracting parties agree to eonsider
the result of the procecdings of the Connnission as a full, pertect, and final settlement
of every claim upon cither Government arising {rom transactions prior to the exchange
of ratifications thereof, * * %

I must decline, however, to entertain the copsideration of any question which may
contemplate any violation of, or departure frowm, the provisions of the convention as
to the final and binding nature of the awards, or to passupon, or by silence to be con-
sidered as acgnieseing in, any attempt to determine the effeet of any particular award.

With your appreciation of the objects in contemplation in thismethod of settlement
of differences hetween two Governments, and with your intimate acquaintance with
the particular provisions of this convention, as with reterence to the binding charae-
ter of the awards made by the Conmmissioners or by the nmpire, you will readily ap-
preciate my extreme avwillingness to consider that at the moment when the proceed-
ings relating to the Commission have been brought to a close, and the obligution upon
each Government lo consider the result in each case as absolutely final and conclusize BECOMES
PERFECT, the Government of Mexico has taken or purposes to take any steps which
would impair this obligation.

SIXTH.
OF THE PREVIOUS ACTION OF CONGRENS AND THI PRESIDENT.

An act of Congress providing for the distribution pro rate among the
awardees of the moneys payable by Mexico under saidd treaty of July 4,
1863, was approved June 18, 1378, and contained the following provision:

Sec. 5. And whereas the Government of Mexico has called the attention of the Gov-
ernment of the United States to the elaims hereinafter named with a view to a re-
hearing; thevefore, Be it enacted, That the President of the United States be, and he
is hercby, requested to investigate any charges of fraud presented by the Mexican
Government as 1o the eases hereinafter named @ and it he shall be of the opinion that
thie honor of the United States, the principles of public law, or considerations of jus-
tice and equity require that the awards in the cases of Benjamin Weil and La Abra
Silver Mining Company, or cither of them, should be opened and the cases retried, it
shall be lawful for him to withhold payment of said wwards, or either of them, until
such case or cases shall be retried and decided in such manner as the Governuents of
the United States and Mexico may agree, or until Congress shall otherwise direet; and
in case of such retrial and decision any moneys paid or to be paid by the republic of
Mexico in respect of said awards, respectively, shall he held to ahide the event, and
shall be disposed of accordingly; and the said present awards shall be set aside, modi-
fied, or affirmed, as may be determined on such vetrial: Provided, 'That notlhing herein
shall be construed as an expression of any opinion of Congress in respeet to the ¢har-
acter of said claims or either of them.

The ¢laimant denied and denies the right and power of Congress to
pass the provisions of said act for the retrial of this case in any contin-
gency whatever; but under said act the President, through the Hon.
William M. Evarts, then the Secretary of State, made the investigation
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supposed to be authorized by said act, and his decision thereon is con-
tained in two letters written to him by said Secretary of State under
date of August 8 and September 3, 1879, respectively, which were ap-
proved by the President, and they are embodied in the report made by
said Secretary to said President under date of April 13, 1880, which re-
port was communicated to the Senate by the President in a message
April 15, 1880, (Senate I2x. Doe. No. 150, Forty-sixth Congress, second
gessiont,  Sane documents, report of Mr. MeDonald from the Judiciary
Con., Rep. No. 712, Forty-sixth Cougress, second session.)

That examination was thorough, and included the alleged Exall let-
ters.  In said report said Secretary says:

I gave the subject the most eareful examination. I reviewed the proceedings of
the Conunission, including the {estimony originajly submitted, the arguments made
by the connsel hoth for the republic off Mexieo and the United States, the opinions of
the members of the Conmmission, and the {inal decision of the nmipire. I considered
the vepresentations of the Mexican Government as set forth in its diplomatic-commau-
nications to this Departinent, and subjected to patient serutiny the supplemental cvis
deree by which those representations had been supported.  In addition to this I heard
cotnszel hoth tor the Mexican Government and the parties intevested in these awards;
[and he decides that Mexico] has no right to complain of the conduct of (hese ¢laims
before thie tribunal of Comunssioners aued umpire provided by the convention, or of
the judgments given therenpon, so far as the integrity of the tribunal is concerned,
the regularity of the proceedings, the fall opportunity, in time and afrer wotice, to
meet the case ot the respective claimants, and the free and deliberate choice exercised
by Mexico as to the methods, the neasure, and the means of’ {he defen<e against the
same: [and ] that weitlher the principles o) public law, vor considerations of justice or equity,
vequire o peradly as betiveci the Upliled Siades and Mexico, that the cwards i Hhese cases
should be opewcd and e cases roivied Sefore @ new efeynational tribunal, or winder any new
cons rxtion or negalialion yespectivg the sae beween te Upited Stades and Merico.

So that the only question attempted to be submitted by said act,
viz, whether there ought to be a new international trial or not, was de-
cided adversely to Mexico. and as completely as can be.  But the Secre-
tary went further, aiud snggested that the United States might owe it
to themselves to ascertain, throngiy the ageuney of a domestic tribunal
to he established by Congress, wherher or not there may have been a
“frandulent exageeration” of the claiw of said company, while, at the
same time, he deemed it hix doty to pay, and did pay, to the claimant
its proper proportion of the three installments previously paid by Mex-
ico, and withheld by said Secretary under said act ot Congress.  And
the Secretary coneludes said decision with these words:

Unless Congress shonld wow make this disposition of the matter [viz, provide by
statute the machinery tor a domestic investigation] and furnish thereby definite in-
struetions to the Department to vezerve further payments npon these awards till the
coneluston of sueh investigation, and 1o take such further order with the same there-
after as Congress might diveet, it would appeas to Le the dnfy of the Executive to
accep! these awards as no longevopen to reconsideration, and proceed in the payment
of the saine pro rate with all other awards nnder the convention,

The above-mentioned message of the President was referred to the

bl
Committee on Iloreign Relations ot the Seunate.  The same subject was
before the Judiciary Committee of the Senate of the same Congress by
a reference to it of Senate bill No. 1632, which directed an investigation
to be made by the Court of Claims of the c¢laim of said company.

That committee, throngh Senator MeDonald, by the above-mentioned
report, No. 712, and made June 10, 1880, unanimously reported adversely
upon said bill No. 1652, and recommended its indefinite postponement,
which was doune by the Senate, and the action of that committee ap-
proved; and that committee, on the last page of said report, condemns
the plan of a domestic investigation in these words:

The bill nnder consideration proposes to withdraw these two elaims from the domin-
ion of international jurisdiction and place them before a tribunal organized and ex-
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isting solely by virtue of the Jaws of this country, and in this way it woul b scem
desigued to avoid the opening up ot other questions of complaint that are known to
exist on hehalf of citizens of the United States, whose claims, for various canses, fail
to reccive favorable counsideration by said Commission under the treaty creating the
Comnission.

And Congress adjourned without taking any further action in the
matter.

Cougress thus not only did not make, but in one braneh of it expressly
condemned said suggestion of Mr. Evarts for a domestic trial, and
thereupon the President held said award as no longer open to reconsid-
eration, and the Secretary of State proceeded to pay the sawe its share
of the annual installment paid by Mexico then in hand, as the President
and Secretary had decided in their above-quoted decision they would
do; and subsequently, in the following year, also paid to said company
its share of the annual installment paid by Mexico in that year, and
thus expressly reaffirming said decision.

As against the proposed action of the Senate in making this new
treaty, what has been done under said section 5 of the act of 18th of
June, 1878, does not, of course, constitute technical res judicate; but
such decision by the President, that “the principles of public law and
considerations of instice and equity ” not only do not require but for-
bid that there should be a new international trial orderced by treaty,is
one by a tribunal created by a law ot Congress—=Senate as well as House—
a tribunal made one of last resort, and whose decision was to constitute
a new “finality.”

For the Senate, through this treaty, to turn upon its own creature
and to trample down this second * final decision” whicli it has just pro-
cured to be made, seems to us an act which the Senate wounld be relue-
tant to do, especially when it is one directed to strike down most import-
ant rights of its own citizens. )

SEVENTH.
THE GIBBS CASE.

In Gibbs’s case, decided April 10th, 18360, by Attorney-General Hoar,
where, npon a cry ot “fraud” by New Granada, the United States,
through a new treaty, submitted the award of (:ibbs, obtained under a
former treaty, to a new trial, before a new Commission, at which Gibbs
refused to appear, and the claim was rejected, the Attorney-General
held what is expressed in these words in the syllabus (13 Opins., 19),
to wit:

Held, That by the submission of the claim to this Commission in the manner stated, the
claimant WAS NOT DIVESTED OF IIIS RIGHTS against New (ranada, under the award of the
umpire qforesaid.

The award NOT having been vacated, opened, or set aside during the lifctime of the former
Commission or Board, end the claimant having done nothing since to waive his rights there-
under, it should be treated by our Government as a valid and conclusive ascertainmentof his
claim against Now Granada.

Under this undoubtedly sound opinion this Gibbs award was subse-
quently paid by the United States in full.

And we, with the utmost respect, but in order to avoid any waiver of
the rights of our client, which might arise out of our silence at this
time, beg to be permitted to say to the Senate that La Abra Company
will insist upon the payment by the United States of the balance of said
award in its favor against Mexico now remaining unpaid, should our
Government assume to discharge Mexico from the binding force of said
final award.
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EicHTH.

In concluding this brief, we wish to say that when we had recited the
facts sufficiently to show that there was a ease within the jurisdiction
of the Commission as defined by the treaty, and that the parties to the
litigation had a fair trial—that is to say, had a sufficient opportunity
to present their proofs and establish their respective rights before the
Commission, and to obtain its honest and impartial decision on the tacts
presented—and that there was testimony sufficient in support of the
award so that the umpire could not be charged with tflagrant partiality,
even though he might have erred in judgment, the recital might have
ended, because, as we respectfully insist, those recited facts put the
case completely outside of the jurisdiction and power of the treaty-
making power, either to enter upon an examination—a retrial, as it
were—otf the case on the merits, or to set aside said award. In extend-
ing the statement of facts, we do not wish to be understood as arguing
the merits of the case, but so extended them in answer to the charge
of fraud now made, and that only out of deference to the well-known
repugnance ot Senators to look tavorably upon the rights of a party
whose case is subjected to such a charge; and we do not admit, but we
most respectfully deny the authority of the Seunate, as a part of the
treaty-making power or otherwise, to review the claim of said company
upon the merits for any purpose, or to annal or disturb said award by
any means or in any manner.

SHELLABARGER & WILSON,
SUMNER STOW ELY,
Attorneys for La Abra Silver Mining Company.

JANUARY 22, 1883.

VII.—ACTION OF THE SUPREME COURTOF THE UNITED STATES ON THE
WEIL AND LA ABRA CASHES.

No. 97.
DBrief for defendant in ervor—By R. B. Warden.
In the Supreme Court of the United States.

FRELINGHUYSEN, SECRETARY OF STATE,
plaintift in error,

V.
UNITED STATES, ON RELATION OF JOHN J. |
Key, defendant in error. b}

In the Supreme Court of the United States, October term, 1883.

FRELINGIIUYSEN, SECRETARY OF STATE, &C.,
vs. 891.
KEY, RELATOR, &C.

In error to the supreme court of the District of Columbia.
BRIEF FOR DEFENDANT IN ERROR.
A.
PRELIMINARY STATEMENT.

As there 1s on file already a brief stating the case on behalf of the
defendant in error, and as there is also a statement of the case in the
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I also said in the same argument:

But Congress saw fit to pass the already cited act, to call on the President to ex-
amine whether cither the honor of the United States, the principles of public law, or
considerations of justice and equity, vequired that the assailed awards should be
opened and the cases retried.

In aceepting the trust so veposed in him, President ITayes, an able, experieuced,
and solid tawyer, took upon himself the decision of wmatters ot law and matters of
fact alike.  Hereferred to the distingnished and aceomplished Eawyer who was then
Secretary of State, the hearing of oral and other argument for and against what was
s0 coolly asked h\ Mexico.

The hearing was a full oue; the consitderation of the Secretary long protracted,

Some of the considerations of Taw which were presented on the sidge of the awards
were, in substance, these

1. The case of the Opited States v. Tlhrockmorfon™ is conelnsively ag
demanded on the part of Mexico.  In that case Mv, Justice Miller says

C“There is no gnestion of the general doctrine that tfraud vitiates the most solemn
contracts, documents, and even jidgments.  Theve is alto no question that many
rights originally fonnded in trand hecoje—hy lapse of time, by the diffienlty of prov-
ing the frawd, and by the protection whieh the Taw throws avound rights once estab-
lished by formal judicial proceedings in tribunals establishied by Jaw according to the
methods of the law—no longer open to inguiry in the asnal and ordinary methods,
Of this class are judgments and decrees of a court deciding between parties betore
the court and subjeet to its jurisdiction, iu a trinl which has presented the claims of
the pavties, and where they have reecived the aftention of the conryt. * % % Bug
there is an admitted exe cptmn to this general ride in cases wlere, by veason of some-
thing done by the sneeessiul party to a suit, there was in foed m) d(l\l*l\ll) trial or
decisxion of the issue in the case. Where the nnsuceesstul party has been prevented
from exhibiting tnlly his case by frand or deceprion practiced on him by his oppo-
nent. as by keeping him away from conrt s a fidse promise o acompromise ; or where
the detendant never Lad knowledge of the suir, being kept in ignorance by the plaint-
ity or where an attormey frandeiently or withont authority assumes to represent a
party and counivesat his defeat s or where the attorney regularky cimployed corruptly
sells ont Tis elient’s interest to the other side—these and shinilar cases which show
that there has vever beenca real contest in the trial orheaving of the case, are reasons
for which a new suit may be susiaiued to set aside and anoul the fonver jndgmentor
decree, and open the case for a new and a fair hearing.’

Mr. Justice Miller, after eiting cases, aqdds: I all these cases, aud in others which
huave been exsnnine d, relief has been granved, on the gronind that, by some fraud prac-
ticed directly upon the party sceking relief against the judgment or deeree, that party
has been prevented from presenting all of his case 1o ihe court,  On the other hand,
the doctrine is eqnaltly well settled that the court will not ser aside a judgment be-
wase i was fonnded on a fradulent instruent or perjnr d evidence, or for any mat-
ter which was actnally presented ane considered in the judzment assailed.”

SThe rule so settied is completely applicable 1o awards, without excepting inter-
uational awands,

20 Ludeed, there are many, constantly angmenting reasons, erowing out of inter-
national relations, as to war and peace, for holding internatioinal awards completely
indisturhable.

930 These reasons rise above, but they include the private interests aftected by the
arbitrations of the nations.

4. The proprietary interest of private persons in intern:
concern to international weltare as well as to individual aflairs.

0. The wetual existence of the alleged proprictary intevest of individnals, and its
inviolability. are shown in Comegys r. Vasset, Mea's easel, and the opinion of the
Aﬁomv (n-ml don Gibhs' eased, as well as in Judson . Corcoranfl. and in Gracie v,

Y. I]l\. o9

6. On all aceonnts publie poliey, in all its aspects, home anmd foreign, is opposed
to disturbance, nndev any pretext. of an internetional award.

7.0 The pretexts heve are shown by the whole history of the proveedings of Mexico
to bv fll\()]l)nlh and worse than frivolous.  She had the amplest *day in court,” and
would not take ity and is now attempting, in effeet, to have advantage of her own
gross negligence, and of a eraft which onght to be condemmned with great severity.

R0 What Mexico is praying for is not only not required, it is not even allowed, by
“the honor of the United States,” by ¢ the principles of public law,” or by * consider-
ations of justice and ¢ quity. )

9, The legal ¢ honor’ does not act onthe [)llHCl]ﬂP that the end 3nst1tu s tlhe means.

ainst what is

tional awards is of great

*93 United hmte.» (3 ()1to), 61.
t1 Pet., 193 £2 C, (., 224227 ; § 13 Opin., 23,24; [ 17 How.. 612 8 Johus,, 245,
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intimations of Mr. Evarts to the President, as far as the honror of the
country was concerned, and as to nndefined possibilities of some sort
of Presidential action, in respect to the suspended awards, the Pres-
ident, having already decided that there ought to be no disturbance of the
awards, by treaty or othericise, determined, after Congress had failed to
take any action on the sabject, that the distribution must no longer be
delayed? If 1 am rightin this respect, did not the President, after in-
vestigation, decide “ that the original award in favor of Weil should not
be reopened and retried 27

As far as distribution is concerned, the objection to the act of 1878 is
its unconstitutional provision for the holding up of distribution till the
happening of the improper contingencies contemplated in that provision.
But it is not now necessary to set forth the reasoning which I have more
than once advanced to show that it was not for Congress to empower
either the President or any other person to carry on the investigation
contemplated by the tifth section of the act and meantime to withhold
payment of the snspended awards. The President approved that sec-
tion, as well as the sections in association with it, and he finally arrived
at the decisions I have spoken of.  Shall we be ingeniously argued out
of the substantial beuefit of those decisions ? ,

II1. Mr. Solicitor, however, coming to the close of his decidedly in-
genions brief, advances these expressions:

Upon the whole matter it is snbmitted that the Secretary cannot be coerced by a
writ of mandamus—

1. Because the petitioner has no title to the money that can be recognized by a
court.

2. At all eveuts beeanse nnder the cirecnmstances the duty of the Secretary, in pass-
ing upon the right, is executive and not ministerial.

3. As a distinet objection, that in respect of comity alone, courts will not interfere
with the statu quo upon which pending legislation, having a specilic reference to that
status, is intended to operate.

I most respectfully contend that neither of the grounds so taken by
Mr. Solicitor has any strength at all against the claim of the relator for
relief.

IV. That ¢ the petitioner has no title to the money that can be recog- -
nized by a court,” appears to me, I must allow myself to say, not dis-
respecttully or inappreciatively, far more ingenions, far more tanciful,
than solid; and I submit that nothing in the power of argumentation
could suftice to make the proposition stand on lasting legs.

Endeavoring to justify it, however, Mr. Solicitor advances this con-
tention:

Inasmuch as the convention of 1863 imposed no duty npon the Secretary of State
in respect to the awards whiel it anthorized, and, indeed, was a transaction to which
only the United States and Mexico were parties, it scems that no reliance can be
placed on that as directly warranting this proceeding. Some other action by the
United States was requisife before the results ot the convention could create, as be-

tween them and private persons, such rights as might be enforced in courts.
* * * * * * *

The act of 1878 is necessary to the relief prayed, and * * * the rights of the
petitioner before a court are such only as are thereby given, and consequently must be
asserted subject to whatever conditions that statute imposes, But for that the rights
of the petitioner to recover from the United States any part of the aggregate sum
which they may have received from Mexico npon this account would be only a polit-
ical right.

I have heard with lively and admiring interest an able and qnite
learned argument that discriminated between a justiciable right and a
non justictable right. One learns from legal lexicons that there was ¢ in
old English law” the term justiceable, denoting ¢ amenable, summon-
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able”; and the word justiciable (which is to be found in dictionaries)
may be a completely unexceptionable new issue of the ever-active word-
mint of our always augmenting idiom. I take the meaning of this new
coinage to be applicable (fo use language aiready quoted {rom the brief
of Mr. Solicitor) to “such rights as may be enforced in courts.,” It
means the jural interests, it I may use that phrase, which can be so as-
serted as to draw out an exercise of the great power known as jurisdie-
tion, which this court hus defined to be *the power to hear and deter-
mine a cause.” For I am more than ready to admit—1 feel myselt
throughont my little part in this discussion, actively concerned to contend—
that, not in the judicial courts alone, but in the Senatre in some cases,
“involving the exercise of the treaty-ratifying power, and, indeed, wher-
ever there may be a question asto power over claims of jural interests,
one must discriminate with care between the legally cognizable claims of
right aud the non-legally cognizable jural claims.

Of this, however, I shall have occasion to say more anon.

The able and distinguished gentleman to whose br‘ef I anm respond-
ing points to no judicial urterance to warrant his position touching the
want of judicially cognizable title in the relator and his assignor. I
grant, however, that the learned gentleman’s oien authority is high, and
I respeetit as Longht.  But I cannot convinee myself that there is more
than shadow)y matter in the proposition he advances touching title,

On the other hand, no thoughtful and instructed person will deny that
we are here in presence of a question which, like other questions in this
case, exalts the case itself to a high place among cecasions for judicial dee-
laration of juridic prineiples. While I conceive that the tribunal L address
can have no dificulty in determining the evidenee of Taw which its de-
liveranee m this respect ought to afford, I decw the opportunity aftorded
to pat {forth that evidenee an opportunity of high concern to bench and
bar alike.

According to my own conception, the high treaty-making power of
our Government was not exerted in the instance under view to conjis-
cate, but to sustain and to secure. It was, I think, exerted to sustain and
to secnre the jural interests of individuals, whether American or Mexi-
cal, who claimed indenmnity for wrongs, or who asserted credits which
the ordinary conrse of juvidical proceedings conld not bring into adjudi-
cation and enforcement.  Whetherit is competent or not competent for
a Government, in exercising its treaty-making power, =o to act on jural
interests of private persons as to convert into its own those articles of
property, there may be no oceasion now to thoroughly discuss.  DBut is
it not entirely certain that, en principle, no Government caun so appro-
priate the jural interests of individuals without becoming ipso fucto
debtor to those individuals because and to the tull extent of the appro-
priation?

Let me beg the court to mark that I do not ¢oncede the competency
of this nation’s treaty-making power to appropriate, as just, for the mere
sake of argument, supposed.  According to my wien conception, what is
known in jurisprondence as the law of nature* so applies to the ideal
persons we call States as to completely interdiet to them all such appro-
priation of the property of natural persons.  DBut is it not quite enough
to say at present that in rhe purposes of owr treaty-making power, as
well as in the purposes of the Mexican freaty-making power, in conclud-
ing the convention under notice here, was nothing in the least like an

* Recognized in Fletcher r. Peck, 6 Cranch, 87, as well as in The Antelope, 10
Wheaton, 66, and in Calder v. Bull, 3 Dallas, 336.




MEXICAN CLAIMS. 717

appropriation of the jnral interests, which the convention ordered to be
treated in the way of arbitration and award ?

On looking, I think the court’s judicial notice may, into the course of
precedure, andabove all intothe form of adjudication, under the authority
of that convention, no research can tail to find that those adjudications
were designed not to appropriate to either of the treaty-making Gov-
ernments, but to find out, and (o assign to private persons claiming jural
interests what wcas their due.

Would it not be at once a grievous and a foolish “sticking in the bark?”
of this high busiuess, to hold that the adjudications ot which the ¢ Weil
award” was one, gave jural interests to the United Ntates and Mexico,
respectively, and lett to persons whom those jural interests had formerly
betonged to, nothing but the right to petition the appropriating Gov-
ernments, respeetively, for such relief as Congress might see fit to give?

I canmot apprehend that this tribunal will so ¢ stick in the bark,” and
thus deliver & most heavy blow at some of’ the most valuable aspects
of adjudicationin the form of international awards. The caase of such
adjudication daily more and wmore requires, not hindrance, not crip-
pling, but the very best advancement it can have.

V. I now come to the proposition of Mr. Solicitor, that ¢“the Secretary
cannot be coerced by a writ of maundamus,” *at all eveuts, because,
under the circumstances, the duty of the Secretary, in passing upon the
right, is executive, and not ministerial.”

I grant that “the circumstances” thus referred to ave exceptional, I
am quite ready to acknowledge that they are, indeed, amazingly and
even quite astonndingly abnormal.  Willingly would 1, if possible, invok-
ing this angust tribunal to apply its utmost power of judicial notice,
have that notice comprehend the whole of the inetfably repugnant his-
tory of the contrivances diplomacy has not disclaimed to use to nullify
a most important jural interest, established by an international award.
I shall not “’travel out of the record,” in the least; 1 know, and 1 shall
faithtully perform my daty as to that, as well as in regard to all other
points of advocatal obligation in this unspeakably important case; but I
invoke the court to use the utmost streteh of its anthority to take judicial
notice of the ‘circuinstances” which have entered into the long and
curious history ot the just-mentioned diplomatic works and ways.

As pointed out in my preliminary statement, there is appended to
Mr. Solicitor’s brief an appendix, not a word of which, although it does by
by no means even intimate the whole of the contrivance of the Mexican-
American diptomaey to nullify the jural interests tor the inviolability and
perpetuity of which I here contend, would 1, it I had power, take from
the consideration of the court. DBut, as already intimated, if | could I
would exhibit to the court a perfectly minute account of all the matters,
but a few of which are shown in that appendix.

1 submit that if’ the court can take judicial notiee, it ouglhtt not to fail
to take that notice of this passage in that history, as shown by the
record ot the arbitrating action in the case of Weil:

On the 2d of April, 1875, Commissioner Wadsworth delivered the
following opiniou :

In the face of so many witnesses of respectability I am unwilling to decide that the
facts detailed by them are not true.

I must decide on the proofs and docninents filed in the case, and nothing else.

These remain without contradiction by the Govermment, and, o remove all misap-
prehension, I state that 1 am willing o gire every opportunity in my power as a commissioner
to the Gorernment to make @ full and ample investigation of the claim, and respond to it,
and very much wish that this might be done.

But, as this is declined, I must act on tte proofs before me. It is my now decision

that the United States must have an award for the value of the property, at the time
and place of its seizure, with interest.
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A long opinion is delivered by Commissioner Zamacoma. In the
course of it he thus admits and endeavors to account for the declension
so referred to by his colleague:

The claimant has further alleged, laying mueh stress npon the evidenee submit-
ted by him, and giving great weight to the want of defensive testimony on the part
of Mexico. In thisthere isa statement which is far from being true. Mexico has
forwarded her evidenee, although with the delay consequent npon obtaining proof in
a matter of this nature, The said evidence was submitted to thie Comnission, and un-
der the rnle which has been put in practice for some time past, and which is now in
force, the agent of Mexico met with difticulties; bat in the brief which he snbmitted
at the time ot offering the evidence he gives it to he understood that there is much
evidence, both documentary and of testimony, contradicvory of the occurrence on
on which the claim is founded.

The United States Commissioner, without disregarding the more than suspicious
aspect of the case, proposed to the undersigned. at the moment of the session at
which the case was about to he disposed of. to adinit the evidence offered in hehalt of
Mexico, and at the same time allow the claimant an opportunity {o rebut it by new
evidence.

The undersigned had several reasons for not considering thie proposal desirable.  In
addition to that, in the present condition of the labors of the Commission, the method
of deciding the cases in their numerical order aving beew adopted, and the deelara-
tion made that all cases should be closed, and it heing desivable that in procecding
no cases shonld be left behiud undecided, there is in the present case the still more
serious consideration that there is sufficient evidence upon which to judge of the
claim, and that by opening the door to new testimony it would only serve to show
the claimant wherein the edifice which he had erected upon his imagination was
weak, and by enlightening him as to how to crown his witnesses by new eftorts,
whicly, although they would not change the aspect ot the case, might lead to confuse
it. Unfortunately it is not the practice of the Connnission, nor perhaps would it be
possible for us to send for the witnesses to subject them to a rigorous examination.

If this could be so, theu the admitting of furtlier {testintony would not present so
many objections, bur to advise the claimant, by informing hine of the impression
created on the mind of the Commiission, hy the papers presented by him, authorize
him to obtain further evidence, and even give him time to manufacture documents,
all of which is, wnfortunately, easy at the places in question (see the testimony of
Colonel Haynes, submitted by the United States in ease No. 733 of P. I. de la (raza),
and this when the labors of the Commission ave about expiring, withont a possibility
of any further investigation, would be a procecding in which all thé advantages
would be on the elaimant’s side, and would furnish greater probabilities of making
intrigne and fraud siceesstal than truth and justice.

How after that exposure of ideas, and that failure to make use of
“day in court,” even diplomaey could bring about what surely has been
brought about, against the jural interests ot Weil, perhaps no history,
howerver full, could fully show.

Suppose the court sliould deem ftself not capable of noticing, judi-
cially, the matter that I have just spoken of’; I have at least the right
to argue that it is but reasonable to suppose that there may be, in the
arbitratal record, just such beauties as the beauties which, it the fore-
going showing may Dbe noticed, it discloses.

If the court can take judicial notice such as I so much desire,* the
following statement, made by my colleague, Judge Johuston, for the
brief addressed, as bas been shown, to the Secretary of Stute, must cer-
tainly be deemed of lively interest and not a little practical concern:

On the 27th day of April, 1870, Benjamin Weil filed his memorial before the American
and Mexiean Joint Cominission, together with forty printed copies of the same, twenty
of which were in English and tweunty in the Spanish language, the latter intended
for the information and use of the Mexican Commissioner and dnent In hismeniorial,
Weil stated specitically the description, quantity, and value “of the property taken
from him: the time when it was taken, the place where it was taken, and that it was
taken by the forces of the republic of Mexico.

* Qee, on that subject, generally, the opinion of Mr. Justice Sway ne, in the case of
Brown v. Piper, 91 U. 8. (4 Otto, 42).
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The evidence on which he relied to establish his claim was filed the last of April
and on the 3d day of Angust, 1870, On the 8th of October, 1870, counsel for claimant
filed their brief; the case was placed on the notice docket of the Commission, and the
agent and counsel of Mexico notified that it swwas preparved and ready for hearing on
the part of the claimant.

Afterwards, on the 27th of June, 1872, the claimant, by leave of the Cominission,
filed two additional depositions.

The ¢ase was not disposed of by the Commission until the 2d day of April, 1875, and
hence it wiil be seen that Mexico had nearly five years after she was notified ot the
precise character of the claim asd the evidence relied on by the claimant to sustain
it, in which to procare and present here defensive restimony.  There is and can be no
pretense of surprise or of want of time and opportunity to meet and answer this claim,
beeause, as hefore shown, the memofial aud the prineipal part of the evidence were
filed five years, and the two last depositions nearly three years, before the Connnis-
sioners passed upon the case.

Mexico, knowing the proofs adduced to sustain the elaim, took evidence to defeat it.
This evidence was in the hands of the agent of Mexico tfor a long time betore the case
was tinally acted on, but he did not and could not be induced to file it.

* * * * ¥ B *

The crowning reason for the course pursed by the Mexican agent will be shown in
the next paragraph of this paper.

As the Commissioners failed to agree, the case was sent to the wpire, Sir Edward
Thornton, for decision, and the sagacions agent of Mexico, having refused to file and
submit his evidence before the Commission, sought to introduce and use it before the
umpire, hoping thereby to prevent the claimant from rebutting, contradieting, or ex-
plaining it.  Unfortunately for the suceess of this scheme, the nmpire conld only ex-
amine and consider such evidence, “for and against the claim,” as bad been presented
and snbmitted to the Comnmissioners.

After a patient and careful consideration of the case on the evidence, and the argu-
ments furnishied by the agents of the United States and Mexico, Sir Edward Thornton,
on the Ist of October, 1275, made an award in favor of the elaimant.

The awards of the Commissioners or of the wmpire were wmade by the terms of the
treaty absolntely final and conclusive, without appeal to any other body or anthority
whatsover. In proof of this attention is called to the following clauses of Articie IT of
the treaty :

““The President of the United States of America, aud the President of the Mexican
Republie, hereby solemnly and sincerely engage to consider the decision of the Corn-
missioners conjointly, or the winpire, as the case inay be, absolntely final and conclusive
upon cach claim decide:l upon by thew or him respectively, and to give full effect
to such decisions without any objection, cvasion, or delay whatsoever.

“ Should they fail to agree in opinion npon any hwlividual claim, they shall call to
their assistance the umpire whom they have agreed to name, or who may be deter-
mined by lot, as the case may be; and such umpire, after having examined the evidence
adduced for and against the claim, and after having heard, if required, one person on
each side as aforesaid, and consulted with the Commissiouners, shall decide thereupon
Sinally and without appeal.”

By the presentation and submission of his claim to the Commission, Weil became a
party to the treaty; and had a decision been rendered against him, he would have
been incontestibly coneluded by it, and his claim forever barred; but the decision
having been made in his favor, Mexico is in like manner couneluded, and the award
must stand.  The legal representatives of Weil cannot, therefore, be deprived of their
rights under the award, nor can the Government of Mexico be.excused or relieved from
the obligation imposed by it, without alleging and proving that the Commissioners,
or the wmpire, acted corruptly, or with flagrant partiality in making the award. We
affirm that these are the only grounds upon which an international award can be im-
peached or set aside.

* * * * * * *

On the 29th day of April, 1876, more than six months after this award had been
made and entered on the record of the proceedings of the Commissionin due form, and
whilst the umpire was busily engaged in the examination of the cases not then dis-
posed of, Mr. Mariscal, envoy extraordinary and minister plenipotentiary of Mexico,
and Mr. Fish, Secretary of State of the United States, both with full knowledge of
what had been done, and each with full powers for that purpose, conferred by his
Government, coneluded a treaty between the United States of America and the Mexi-
can Republie, by which it was solemmnly agreed that ¢ the total amount awarded in all
cases already decided should (shall) be paid in gold or its equivalent,” in annuval in-
stallments, not exceeding three hundred thousand dollars in any one year; the first
payment to be made on the 31st day of January, 1877.

This stipulation is contained in Article II of said treaty, and is in these words:
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be adducible were there retrial ot his case, although he is not living to
defend himself, and was, before his death, an interdicted, isolated luna-
tic. But I would be uncandid and discourteous alike were I to intimate
a doubt that when the Secretary of State answered, as has been shown,
both he and the President, imperfectly informed as they must have been,
believed that there was proof that Weil had committed fraud in the ad-
duction of testimony known by him to be untrue. But why should any
person so believing answer so as to present the case as it is presented
in the document of which I have been speaking; and, moreover, why
should any person so believing work with Mexico to defeat the settled
rules respecting high adjudications?

May it please the court, a treaty such as that now seeking Senatorial
ratification, as the Secretary’s answer shows, would work infinitely
more evil in the sphere of international adjudications than would be ef-
fected in the sphere of ¢ntranational adjudications by reversal of the
salutary ruling in the Throckmorton case.

Diplomacy has no necessity for and no right to a rule other than that
which is laid down in that exceedingly important case respecting the
non-diplomatical adjudications. What, in this respect, is juridically
right, is also diplomatically right, whatever the diplomatist may fancy
on the subject; anditis high time he should be instructed on this point.

To me it seems incredible that learned Senators, distinguished in the
world of polity and jurisprudence both, can, after fit consideration, fail
to vote against the ratification of the singularly noxious treaty here set
up as if by way of bar. Itseems to me their action must be such as to
effect rejection of the treaty. But even if the treaty should be ratitied,
what then? Could its effect on jural interests as fully vested as are
those I here contend for and in:ist upon be suffered to read backward?
Could it be even supposed by any one to reach the installinents now past
due?

My own, at least not rash, opinion is, that neither forwardly nor back-
wardly could such a treaty have effect on jural interests now vested,
and I doubt not that this court will so decide.

VI. It is respectful to Secretary Frelinghuysen and the President to
say, as with the amplest reason I do say, that it is not to be believed,
and I am sure that neither of them ever will be found asserting that at
the time when the now pending treaty was concluded, either of them had
actual knowledge of the proceedings of President Hayes and Secretary
Evarts, under the act of 1878, No word in this record even hints that,
in agreeing to this treaty, either President Arthur or Mr. Secretary
Frelinghuysen had been informed by any person of what had been con-
summated under that act. It would be disrespectful to both of them
to suppose that, with actual knowledge on their part of the hearings,
considerations, and determinations under that act, the determinations
were summarily overruled, without so much as notice to and hearing of
the persons having vested interests under these determinations, and not
charged in any way, at any time, with having taken part in any alleged
frand. For my part, while I cannot affect to think that the negotiation
and conclusion of the new treaty are excusable in any view whatever, I
have not the slightest doubt—I could not, in the circumstances, justify
myself in doubting—that it was in perfectignorance of the proceedings
carried on by Secretary Evarts and President Hayes, under the act of
1878, that the now pending treaty was negotiated and concluded. What
has been communicated to me on the subject, I have not, under the rules
of law, the liberty to say; and all I ask of the court is, that the judges
shall very carefully examine the whole record with reference to what I
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have just said, and see if kind respect toward the Seecretary and Presi-
dent does not forbid one to believe that it was with actual knowledge
of the occurrences under the act of 1878 that they, so deplorably, ne-
gotiated and concludeil the treaty I so carnestly assail.

VII. At leastwhile time shall not include eternity, and while infinity
of duration shall not seem, even to a diplomat, a proper attribute of
litigation, even in its diplomatico-juridic form, there would appear to be
quite solid reasou for not suftering Mr. Secretary Frelinghuysen to over-
rule Mr. Secrctary Evarts, touching the true policy respecting the
finality of international awards. ¢ How long, O Lord! how long” shall
litigation last, when it takes place between sovereignties represeuting
individuals, and when the leading objects of the treaty under which the
litigation has commencenment contemplate, as well as natnrally and im-
peratively order, summary instead of “long drawn out” arrival at an
end? I most respectfully submit that Mr. Secretary Frelinghuysen
very gravely erred when he declared in his answer that lLe took issue
with his predecessor, Mr. Secretarcy Evarts, on the subject of finality in
international awuards. Diplomacy has neither right nor interest to any
other rule than that laid down as to international adjndications, by the
already more than once cited opinion of Mr. Justice Miller in the
Throckmorton case. Mr. Secretary Frelinghuysen, however, is mistaken
in announcing that he differs trom Mr. Sceretary Evarts touching the
proper indisturbableness of international awards. As we have seen,
the language used by Mr. Secretary Frelinghuysen,* after quoting Mr.
Secretary Evarts, runs as follows:

Your respondent, on the contrary, however, respectfully insists that no award is
valid and final if obtained by frandunlent means, and that to hold it valid would de-
stroy the value of international arbitratiou.

Let me be allowed to say again, with all due emphasis, that nowhere
tn the history of the Weil award does it appear, in the sense of the rules
laid down in the Throckmorton case, that any person ever even ALLEGED
that there was fraud in the “ obtaining” of the award.

The court, I feel quite certain, is as desirous as Mr. Secretary Freling-
huysen is, and I myself, although I speak in advocatal fashion only,
solemnly and sincerely say that I am no less desirous than the Secre-
tary or the court can be to hiold up to the highest reach of dignity and
worth adjudications in the shape of international awards. But this
cannot be done by disregarding in respect to them the warning given
in the words of Mr. Justice Miller in the Throckmorton case:

There are no maxims of the law more fimuly established, or of more value in the
adninistration of justice, than the two which are designed t» prevent repeated liti-
gation between the same parties in regard to the same subject of controversy, namely,
wnterest rei publice, ut sit jinis litinm, and nemo dobet bis vexari pro una et eadem causa.

VIII. But Mr. Solicitor maintains that here is a question of comity
and of like things. Assuredly this argument demands not of our
highest court of justice any disregard of what belongs either to the
Piresident or to the Senate. The relator would have reason to be very
much displeased with me indeed, if, representing him, I should here say
one word against the giving, willingly as well as fully, to the Senate
and the President alike of what is due to them aceording to the Consti-
tution and the laws. T would notless misrepresentmyself if I should say
a word in any torm, with any object, lacking in respect for either Presi-
dent or Senate, forming the grand treaty-making power of the land. But,
on the other hand, I would do wrong to the relator and myself alike,
and to the calls of the occasion that draws out this unpretending but
- eompletely conscientious argument, were I to say a word according less

* Sce pages 13 of printed record.
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than due respect to the majestic jurisdiction of this court, or failing to
insist on the full exercise by it of just the power contemplated in the
prayer of the petition for mandamus in the court below.

As to the alleged ¢ pendency of legislation” I shall not much agitate
myself. A pending thing that has no right to pend ought not to worry
either advocate or judge, on the score of comity, in the circumstances
of a case like this. In Heaven’s name, when shall the reign of pending
things, with no trace or even show of right on which to hang, come to
an end, respecting the completely and long-ago established jural inter-
ests I here maintain?

Although not much of the extravagantly landed utterances of Chief
Justice Marshall in the famous case of Marbury v. Madison was juris-
dictionally said ; although some parts of the dicta in that case were
animated by improper feeling toward the Chief Magistrate; the case is
well resorted to by searchers of sound evidence of law as to the ques-
tions now distinguished as political, and contradistinguished from the
questions which are deemed juridical. To what is said by Chief Jus-
tice Marshall, tending to establish fit respect for the discretionary action
of the President, assuredly this argument suggests no exception.

Nor do I except, in any measure, to the doctrine of Stanton v. Georgia,*
to that of Mississippi v. Johnson,t or to that advanced by Chief Justice
Chase in Texas v. White,f as far as they appreciate the Presidential
power and discretion.

I expect ere long, indeed, to be before this court to advocate the
overruling of some cases which, I cannot doubt, have failed to make
as much as the Counstitution orders all of us to make of the great power
and diseretion given, not unwisely, to the President.

But, notwithstanding the completeness of the recognition I amn here
attempting to express of Presidential authority, in all its forms, I must
decidedly deny that the ingenious argument of Mr. Solicitor establishes
that, on account of what belongs to the executive department of the
Government, this court has not the jurisdietion which the petition for
mandamus in the court below assumed that court to have.

At this point I rely particularly on the case of I{endall v. The United
States,§ and on the whole effect of the obiter dicta of Chief Justice Mar-
shall in Marbury v. Madison. But I do not consider that more than
sinple submission of this part of the case to the court, especially in
view of the suggestions made in the brief of my colleague, Mr. Goode,||
can be within the compass of my advocatal obligations in this case.

And now 1 hasten to conelude this argument, impertect as it surely
is, and far from satisfactory as it must ever be to the arguer. I beg
leave to declare that not the difficulty, but the imposing magnitude, the
numerousness, and the almost universal interest, of the questions, which
the singular resistance to the clearly just demand of the relator, has
presented in the record or in argument, have, added to the sense 1 have
of the grand opportunity afforded to the court itself by the occasion,
led me to exert myself so much, to do my advocatal duty thoroughly.
That it is not done with a vigor stalwarter, and that its whole effect
must fall so far below my wishes, I can but regret. No person can do
better than his best. I beg the court to give me credit for at least an
energetic and a conscientious effort to discharge my advocatal duty.

R. B. WARDEN,
Of Counscl for Eelator.

WASHINGTON, D. C., November 6, 1833.

*6 Wallace, 71. t 4 Wallace, 500. 17 Wallace, 700.
§ 12 Peters, 254. : |l Page 19.
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own citizens is precisely of the same mature as that which required them
originally to bring Mexico to terms upon account of those debts ; i. e., it is
presumptively a political trust, so that whether it has become a trust or other
duty cognizable in courts must depend upon suitable specific language duly
applied thereto. In other words, besides the general moral obligation
by the Government to the citizen, it mustappear that the latter has been
clothed with a definite right of enforcement of that obligation by suit,
either expressly or by an implication, from certain duties thereabouts
imposed by law upon some officer or other person.

No such right of enforcement is given here except by the act of 1873,

In this connection [ again call attention to the circumstance that
under the convention a part of the money recovered by the United States
was to be used as an offset to the amount recovered by Mexico. It is
obvious that the duty owed by the United States to their citizens in
respect of the amount so used as a set-off was as perfect as with regard
to that actually received from Mexico in c¢ash. Obviously, however,
there was no remedy, on account of the money set-off, until atter an
appropriation by Congress. This dealing with the fund by the conven-
tion marks it as ‘“moneys ot the United States,” which any ofticer of the
United States upon receiving them from Mexico nunder the convention,
without further legislation, was required to pay into the Treasnry (Rev
Stat., sec. 3621), from which, of course, they could be drawn ouly after
an appropriation.

Nor do the cases cited in this connection upon the otiier side, whether
in the Weil or the La Abra case (Mr. Goode, p. 17; and JMessrs. Stanton
and Shellabarger and Wilson, p. 4), assert any other doctrine, inasmuch
as upon attending to the facts involved in these cases it will be seen that
they all agree in one particular, ¢. e., that at the time when the court
expressed its views upon the conclusiveness and finality of the action by
the Cominissioners the political branch of the Government had become
JSunctus officio thereabouts, by doing all in its power to give: effect to such
action. 1t follows that the language of the court did not concern the
powers of the political department over questions in cases still (like the
present) depending before it, but only the powers of the judiciary over
questions already passed upon by the political department in cases from
which the latter had regularly been discharged, but which afterwards
had to a certain extent come within the jurisdiction of the judiciary.
“A claim rejected [before a commission]| cannot be brought again under
review in any judicial tribunal,” are Justice Story’s words in Comegys
v. Vasse (1 Peters,p. 531, middle), and this language applies closely to
the features of that case.

The cases relied upon as above by the learned gentlemen are as fol-
lows:

(a) Comegys v. Vasse (1 Pet., 193) was a case in which, by the treaty
of 1819, the United States had agreed to pay to their own citizens cer-
tain debts originally due to them by Spain, and accordingly had act-
nally paid his share thereof to one of the parties entitled. Afterwards
a third person, upon claim ot better right to such wmoney, brought this
suit against that party. The point suggested was whether any such
question could be raised after the decision of the Commission.

[t appears by referring to the eleventh article of the treaty of 1819
that the payment of’ these debts was to be made under the direction of
Congress. And so, in the event they actually had been before the bring-
ing of this suit, by the act of 1824, ch. 140 (4 Stat., 33).

The language in Comegys v. Vasse as to conclusiveness and finality is
therefore to be referred to a case in which a convention had been executed
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by action of Congress creating a commission (act of 1821, ch. 39, 3 Stat.,
639), the decisions of such commission having subsequently been ratified by
another statute, and also by actual payment.

(b) Clark ». Clark (17 How., 315). This was a case betwixt an as-
signee in bankruptey and the bankrupt in respect to a sum of money
awarded and actually paid by Mexico, under an international commis-
sion betwixt that Government and the United States. The point was
whether a claim against a foreign Government (afterwards acknowl-
edged and paid) be, as between a bankrupt and his assignee, property,
even prior to any award thereupon under a convention. The decision
that it is seems to have no connection with the question in the present
case, which concerns the powers of a convention unexecuted by the polit-
ical department.

(¢) Judson v.Corcoran (17 How., 612). This case resembles the above
in presenting a question betwixtrival assignees of a sum that had been
awarded and paid under a convention of Mexico, both assignments hav-
ing been made before the award, and the decision turning upon com-
parative diligence in giving notice. Here also no question was pre-
sented as to the effect of an unexecuted convention.

(d) Reichart v. Felps (6 Wall,, 160). In 1788 Congress had provided
that the governor of the Northwest Territory might determine certain
questions as to land titles and issue patents accordingly. He having
done so, in 1812 Congress enacted that certain commissioners should
revise such action. Thereupon it was held that the patents had created
property, and that this could not be vacated by subsequent legislation.
In this case, therefore, as well asx in the above, the action of the polit-
ical department was complete, aud the thing in question turned over to
the operation of ordinary law.

(e) Erwin ». The United States (97 U. 8., 392). Here it was held that
a claim to the proceeds of captured and abandoned property, supposing
it to be valid, is such a right as will pass to an assignee in bankruptey
even before judgment affirming the claim.

This case is,in principle, like those above of Comegys and Clark, a
right to sue the United States having also been given by statute.

(¢) Phelps v. McDonald (99 U. 8., 208). This, like Clark’s case, was
a coutest betwixt an assignee in bankraptey and the bankrupt over
money awarded and paid to Great Britain under an international com-
mission betwixt that Government and the United States. Here, also,
under the finding of the court that the money had been voluntarily paid
by the agent of Great Dritain to areceiver in the suit, the case was that of
a convention fully executed by the political department of that Gov-
ernment of which the party whose rights were in contention was a cit-
izen.

() Meade's case (2 C. Cls. R., 224) was one in which the claimant’s
intestate, a citizen of the United States, had been a creditor of Spain.
By the treaty of 1819 the United States released Spain therefrom and
assunied its payment,itsamount to be ascertained and awarded by aCom-
mission. The intestate failed successtully to prosecitte his claim before
the Commission, and afterwards this suit was brought. It was held
that the suit was barred by the failure before the Cominission.

The parties to the Commission created under the treaty of 1819 were
not, respectively, Spain and the United States, but the latter aud cer-
tain of their own ecitizens. In regard to Meade, therefore, the treaty had
been fully xecented Ly the United States by a rejection ot his claim,
and, therefore, what has been said above as to the langnage o! the court
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in Comegys’ case (as regards conclusiveness and finality) may be repeated
here.

(m) Gibbes’ case (13 Opinions of the Attorney-General, 19). In this
case the convention of 1857 with New Granada had provided for an in-
ternational commission to satisty claims of citizens of United States
against that Government, and that the Commissioners should issue to
the claimants, respectively, certificates of the sums so due, the aggre-
gate thereof to be paid to the United States by certain installments.
Thereupon the act of 1861 (ch. 45) provided that all acknowledgment of
such indebtedness by New Granada should be delivered to United
States; whereupon, ¢ upon certificate of the Board of Commissioners,”
the United States would assume the debt and pay the claimants appar-
ently at once, looking to New Granada for reimbursement under the
terms of the convention.

Thereupon Gibbes obtained an award against New Granada, but failed
to obtain a formal certificate therefor. New Granade having been suc-
ceeded by The United States of Colombia, and a new convention with the
United States having been entered into, a question arose about again
submitting to the new Commission the claims of Gibbes and several oth-
ersin like condition. Attorney General Speed advised that they should
be so submitted, and so, having been against the protest of Gibbes,
they were dismissed.

These facts having been laid before Atterney-General Hoar, he was of
opinion that Gibbes could not be prejudiced by the action of the second
Commission, and in that connection he used these words:

I cannot assent to the view that this Government could atfect his rights as against
New Granada under the convention by subwitting his case to the second board.

The subject-matter of this general language (to which, therefore, it is,
by a well known maxim, to be restrained) is certain action by the offi-
cials of the United States advised by the Attoruey-General. The act-
ual question was, how far such action could atfect Gibbes’ rights under
the convention. Evidently, therefore, it was only the power of these
persons that the Attorney General had reference to when limiting those
of this Government.

Under the first convention and corresponding action under the stat-
ute of 1861, Gibbes’ claim had been established; and certainly no
action by mere executive ofticers of the Government could, against the
will of the claimant, remit that claim to any more precarious condition.

The circumstances of Gibbes’ case, therefore, do not at all show what
would have been Mr. Hoar’s opinion upon the effeet of, say, a repeual of
the act of 1861, or a modification thereof by Congress upon reasons
seeming good to it (which of course would be treated as grod by all other
Departments of the Government), to the effect that Gibbeés’ elaim should
be re-examined before being paid at the Treasury.

Upon the whole matter, theretore, it is submitted that there is neither
principle vor authority for the suggestion that decisions ot the Com-
mission under the Mexican convention of 1868 are judgments in the
sense that they cannot at any time before fully executed be reconsid-
ered at the pleasare of the sovereign parties thereto; or that, in case
at some mesne stage of execution the practical questions connected
therewith have become domestic, the sovereign within whose jorisdie-
tion they arise may not so long as these remain political questions sat-
isfy his sense of justice to auy extent by investigating them anew, to
the end, it it appear proper, of restoring the matter to the statu quo ante
conventionem.
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Consequently, the act of 1878 is absolutely essential to the claim of
the relator to bring this or any suit, and his remedy must be taken
strictly as there defined,

2. The conditions tmposed upon this claim by the «act of 1878 as prere-
quisttes to payment have not been performed.

In support of this proposition reliance is placed in general upon the
brief for the Government in Weil’s case.

In this place I will only restate somewhat more fully the position
taken before as regards a new trial under the direction of Congress of the
cases of Weil and the La Abra Company.

Upon this point section 5, reciting that Mexico has called the atten-
tion of the United States to those claims with a view to a rehearing,
enacts—

That the President be requested to investigate any charges of fraud
presented by Mexico as to those cases; and

If he shall be of the opinion that the honor of the United States, the prin-
ciples of public law, or considerations of justice and equity require that the
awards in those cases or either of them should be opened and the cases retried,
it shall be lawful for him to withhold payment of said «wwards or either of
them,

Until sueh case or cases should be retried and decided in such manner as
the Governments of the United States and Mexico may agree,

Or, until Congress should otheriwise direct.

And in case of such retrial and decision any moneys paid or to be
paid by the republic of Mexico in respect of said awards, respectively,
shall be held to abide the event, &c.

These provisions speak first of retrial in general, and theun of a special
retrial, 4. e., in such manner as the United States and Mexico may agree. If
the President shall be of opinion that for any one of several reasons
enumerated there ought to be a retrial (i. e., in general), then certain con-
sequences are to, or may, follow until an international retrial, or until,
&c. The retrial which the President might recommend was not limited
to that class of retrials spoken of under the former ¢ trial.”

‘When the political branch of the Government has practical control
of a question any method by which, directly or indirectly, it ascertains
the private rights concerned therein is a trial thereof; and supposing a
first ascertainment thereof to be unsatisfactory, then, so long as its con-
trol continues, any method, no matter how different formally from the
first, by it which makes a second such ascertainment is a retrial. Con-
currence in point of form between the two methods of trial is a matter
of no councern. So also if at one stage of the business the question is
subject to joint sovereign jurisdiction only (say, as here, to that of the
United States -and Mexico) and is tried accordingly, and at a subse-
quent stage devolves upon one of these alone, another trial of the ques-
tion, although under the latter sovereign alone, if this be merely in
order to ascertain whether the other sovereign should not be released
partially or altogether, is also a competent retrial. A convention be-
tween two Governments is analogous to a deed by indenture. It binds
directly only the parties thereto, and directly can be taken advantage of
only by them. So also each can release the other from its obligations.
All general words therein are to be referred to these fundamental
propositions, the governing maxim being unumquodque ligameneodem
ligamine, &c. 1f before full execution thereof by their political depart-
ment the United States could release Mexico from the convention, cer-
tainly they might beforehand institute any trial or investigation what-
ever for the purpose of informing themselves of their duaty thereabouts
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I submit, therefore, that the fifth section of the act of 1878 contem-
plates the chances of another trial than one that is international ; the
more so, indeed, that it seems strange that Congress, which for one alter-
native looked to a remitting of certain domestic questions (those be-
twixt the United States and Weil and the La Abra) to an international
tribunal, did not at the same time have in view the propriety of settling
these questions before a tribunal of the same nature therewith, viz, domes-
tic. All the presumptions of reason seem to be against such an exclu-
sion; so that it devolves upon those who say that Congress did not
contemplate a retrial underits own auspices to show the plain language
of exclusion, or otherwise fail in their contention.

The brief terms in which Congress refers to its own contemplated
action, by specifying merely the consequences thereof (in giving ¢ direc-
tion” as to any previous suspensiorn of payment ordered by the Presi-
dent), whereas it speaks in detail and at more than one point of the pro-
posed international retrial and its effects, is in accordance with the
maxim that a legislature cannot impose checks or other ‘* form” upon
the action of future legislatures; whereas when it turus a matter over
to the operation of some other agency nothing is more common.

Again, the section provides, first, for a preliminary investigation by
the Executive, to be followed by appropriate Executive action (whether
optional or imperative), which action, by virtue of the clause beginning
with the former “until,” was to await international action upon the
merits of the cases, or, by virtue of the second “until,” ‘“direction
otherwise ” by Congress. It seems that the Congressional acticn re-
ferred to in the second clause was intended to be action upon the merits
also. 'This construction makes the two clauses parallel in purpose, as
they are in point of general connection with the form of the sentence
of which they are a part; and implies, as seems reasonable, that as the
provisional action of the President was to be based upon inquiry by
himself, so the final action by Congress in giving these directions or in
declining to interfere at all, was to be based upon a trial of the ques-
tions involved by itself, directly or indirectly. It was notcontemplated
that Congress would take this direction ot the matter without duly in-
forming itself] ¢. e., in effect by a retrial.

S. F. PHILLIPS,
Solicitor- General.

No. 99.
Drief for the Secretary of State.
In the Supreme Court of the United States, October term, 188:3.

FRELINGHUYSEN, SECRETARY OF STATE, &c., Z
v No. 891,
KEY, RELATOR, &c. S

This is an application tor a mandamus, by Mr, Key as assignee of one
Weil, to recover money now in the hands of the Secretary under the
act of 1878, ch. 262 (June 18), passed in execution of an award made by
virtue of the convention of July 4, 1868, betwixt the United States and
Mexico.

The defense, in general, is that the act of 1878 made a special pro-
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been negotiated) shall have been passed upon by the Senate; and that
what has been done by the respondent is in conformity with such order;
that the right to negotiate treaties is in nature erecutive, and so is un-
controllable by courts of justice; that President Hayes decided that the
‘Weil claim required a reinvestigation as regards its integrity, and that
however it may be that subsequently installments of that elaim have
been paid to the relator, yet under the circumstances of the case the
question of the propriety of a still further payment arises with every
succeeding installment, so that the President possesses the same power
under the act of 1878 that is thereby bestowed upon his predecessor.
The answer also avers that important evidence of fraud in the Weil
case, never laid before President Hayes or Secretary Evarts, has been
subsequently discovered.

In a replication the relator denies that the decision of President Hayes
was such as is alleged in the answer, and excepts to the sntficiency of
all else stated therein.

Article I of the convention of July 4, 1868, authorized all claims of
citizens of the United States against Mexico, and vice versa, which arose
after February 2, 1848, to be referred to two Commissioners, with the
usual provision for an umpire.

Article IT specified the mode of proceeding, adding :

The President of the United States of America and the President of the Mexican
Republie hereby solemnly and seriously engage to consider the decision of the Com
missioners conjointly, or of the umpire, as the case may be, as absolutely final and
conclusive upon each claim decided upon by them or him respectively, and to give
full effect to such decision withont any objection, evasion, or delay whatsoever.

Article 11T provided that claims should be presented within a certain
time, and that the Commissioners should decide upon them within a
certain other time.

Article TV, that the aggregate of awards in favor of the citizens of the
one country should be deducted from that of those in favor of citizens
of the other, and the balance paid to the country having the larger
amount of claims, in annual sums of $300,000.

Article V, that the result of the proceedings before the Commissioners
should be in full of all demands against either Government prior to the
ratification of the convention.

Article VI, that records of the proceedings shonld be kept, and all
expenses should be paid, at specified rates, out of the awards, by rata-
ble deduction, not exceeding 5 per cent., and any balance by the Gov-
ernments (15 Stat., 679). '

The time for decision fixed by the above convention was extended by
another convention (Aypril 29, 1876). (19 Stat., 642.)

The act of 1878, ch. 262 (20 Stat., 144), will be found in the appendix.

After argument in the court below, a peremptory writ of mandamus
was ordered to issue for the sum of $7,505.37 (folio 53), and thereupon
this writ of error was sued out.

That judgment is now assigned for error.

The question raised by this petition for a mandamus against an
executive officer turned, as in many other such cases, upon the charac-
ter of the duty owed by such officer to the petitioner in respect of the
thing in controversy.

In order to succeed, the petitioner must show such duty to be minis-
terial. '

Inasmuch as the convention of 1868 imposed no duty upon the Secre-
tary of State in respect to the awards which it authorized, and indeed
was a transaction to which only the United States and Mexico were par-
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of the conduct of the claims before the Commissioners; and, therefore,
that neither the principles of public law nor considerations of justice or
equity required or permitted, as between the two Governments, that the
awards should be opened ;

2. However, that matters brought to his attention by Mexico do bring
into grave doubt the substantial integrity of Weil’s claiin, and that the
honor of the United States does require that it should be further inves-
tigated by the United States, and that if npon such investigation such
doubt should remain, that honor will be ¢ vindicated by such measures
as may then be dictated”;

3. That as the Executive has no means of making such investigation,
Congress must supply them, and, therefore, should be informed of this
conclusion.

The Secretary thereupon, afterstating that the President had approved
of these views, continues: That the parties interested in the awards
had from time to time insisted that inasiuch as the President had con-
cluded, as above, that no new international trial should be had of the
awards in question, the power conterred upon him by the act of 1878
had been exhausted, and payments should no longer be suspended ; but
that he still adhered to his former conclusion. He then reiterates those
views, assigning reasons thercfor. and concluding that ¢“unless Con-
gress should now make this disposition of the matter, and furnish thereby
definite instructions to the Department to reserve further paymentsupon
these awards till the conclusion of such investigation, and to take such
further order with the same thereatter as Congress might direct, it would
appear to be the duty of the Executive to accept these awards as no
longer open to reconsideration, and proceed in the payment of the same
pro rata with all other awards nunder the convention.”

From this report it is plain that after a deliberation lasting from June,
1878, to August, 1879, the President had concluded that grave doubts
as to the integrity in point of substance of the Weil claim did require
that it shounld be further investigated by a tribunal to be established by
Congress. This conclusion, after further deliberation until April, 1880,
was affirmed, and communicated to Congress. It appears upon its face
to have been directly respousive to the duty required by the act of
1878, one alternative in which was to request an opinion from the Pres-
ident whether the honor of the United States required that the Weil
award should be retried.in such manner as Congress might direct.

With the expression of this opinion President Hayes became, as it
appears, functus officio as to Weil’s claim, so far as the act of 1878 was
concerned.

The further opinion of the Secretary, that unless Congress should
now make the suggested disposition of the case, it would become the
duty of the President to accept the awards as no longer open to recon-
sideration, and proceed in the payment of the same, was beyond the
terms of the special commission intrusted to the President by the act
of 1878, and could not affect the force of any opinion given within those
terms. A report of the opinion requested remitted the business entirely to
Congress, which remained thereupon free to exert its constitutional functions
in that connection in such ways and with such delays for deliberation as it
might choose; and it seems impossible to maintain that it could be deprived
of its discretion, either as to result or as to means, by any hint that if it did
not act at once, the President would treat the delay as importing a disagree-
ment with his suggestions.

This suggestion is pertinent to the meaning attributed upon the other
side, and perhaps in the subsequent action of President Hayes, to the
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word now in the last paragraph of Seeretary Evarts’ report. That
meaning may be the true one, although there is somereason for suppos-
ing that the wordis used in thesense of “now that this report has been
made,” or ** now that the President has performed his especial duty.” Atter
appropriating to himself some twenty-two months in which to make up
and communicate his views, the President hardly meant that Congress
should immediately create a tribunal as requested, and that even at the
heels of the long session—or otherwise a reasonable conclusion would
follow that they did not intend to act at all.

I repeat that after making the pertinent portions of the report of
April, 1880, the President became functus officio. Tor, although the
act of 1878 provided besides, as to payments, that in case he should
find (as in the event he did), that it shall belawful for him to withhold
payment of said awards,” I submit that it was not intended thereby to
give him a discretion as to payment, but that, taking the whole subject-
matter in view, the expression above italicized made it his duty to with-
hold such payment. Congress did not intend to sever action in the
way of payment from the general conclusion as to fraud in the title
thereto.

In such case what was done subsequently in the way of paying in-
stallments does not aftect the law of this case.

But even if President Hayes were right in thinking that this clause,
it shall be lawful” &e., conferred such a diseretion, it was a continuing
discretion, arising and renewing with every new installment thatis paid
by Mexico; so that President Arthur has a right now to say that, until
Congress shall have decided otherwise, he will make no further pay-
ments from installments which come into his hands.

But this is not the whole strength of a case in mandamus. TFor there
the petitioner must show plainly that the Seeretary has lostall control
of the matter. If there be doubt whether his acts are not executive as
distinguished from ministerial the application will be denied. If the
Secretary has some right to suggest that the legislature has not duly
relieved him from official doubts as regards a claim which his predeces-
sor had stigmatized as probably fraudulent, he will not be coerced by
mandamus, that being a writ which does not confer or increase, but
which merely enforces, some pre-existing authority. If the Secretary
have a right to doubt before the issue of a mandamus, that right will
continue after such issue; or, in other words, in that case the writ is
not competent. Competent doubting is a judicial function, and im-
ports discretion, which in its turn excludes the application of manda-
mus,

In this connection it will be observed that President Arthur upon
taking oftice found WeiPs award excepted from a general statutory pro-
vision for the payment of parties entitled under the eonvention of 1368,
by terms which requested of a former President the determination of
certain facts ; and further that such determination had also been made
adversely to him. He also found that in addition to the performance
of the above request his predecessor had gone on to advertise Congress
of what he would do outside of the duty which had been imposed upon
him by Congress in case it did not at once (say) act upon his sugges-
tion thereabouts, and that Congress having failed so to act he had so
done; and perhaps, also, that in the early and troubled days of Presi-
dent Garfield the same thing, in deference to that precedent had oc-
cnrred again. The question therefore is whether this state of things
did not present a matter upon which President Arthur might well
doubt, and await action by the legislature, <. e., action by the treaty-
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making power, or by Congress. Might he not well ask himself, ¢ Where
is the legislation which authorizes this installinent to be paid to Weil’s
representatives ?” and, after making search, hesitate to believe that the
above notification by President Hayes constituted such warrant?

If in the nature of things the responsive portion of President Hayes’s
report required actual legislation by Congress supplementary to the
act of 1878—as seems clearly to be the case—could a notification like
that under cousideration be a constitutional substitute therefor? If
not, can the precedents of action under such ratification satisfy reason-
able seruples upon the part of a sueceeding President? Upon the con-
trary, may it not be his action of the Executive Depart-
ment to the standard of existing laws? Was President Hayes’s notifi-
cation to Congress such a transaction as under the Constitution created
a competent rule of duty not only for himself but for his successors?

It appears upon the tuace of the act of 1878 that Congress was then
of opinion that in case the President should find the facts as to Weil’s
award in the way that he in the event did, an international retrial of
the case might be competent. However, President Hayes, for reasons
irrespective of the character of that claim, thought that such a retrial
would be inadvisable, and soreported. In his view a domestic tribunal
was to be set up for that purpose.

This suggestion seems to have created some difficulty before Con-
gress. (See Appendix.) In the Senate a bill was introduced in con-
formity therewith, referring the matter to the Court of Claims, but after
a report by the Committee on the Judiciary that such suggestion was
ill-founded, no action was had.- In the House, the same proposition
was favorably reported upon, but this bill also was allowed to drop.
No action was taken in either house. Nor has there been since.

In this connection it is submitted that, admitting, at least, for the
argument’s sake, that the request to the President contained in the act
of 1878 was one that was to be executed once for all by President Hayes,
and could not bereconsidered for the purposes of that act by any of his
snccessors, yet an expression of his opinion as to the unadvisableness
of international action was no part of the Commission so intrusted to
himn, but was a matter of mere general Executive communication,
which might at any time be reconsidered and changed by himself, or
by a successor, so long as Congress had not acted either affirmatively
or negatively upon his opinion as to what was required by the honror
of the United States.

The circumstances which have passed in the mean time have left this
matter still open. 1In consequence thereof, President Arthur, differing
from the conclusions of President Hayes, has opened negotiations with
Mexico for a treaty. This treaty has also been formulated and com-
municated to the Senate for its action. 1t still pends there.

I submit that if, under the peculiar circumstances attending the
action of the Executive in this case, as above detailed, a bill were
pending to determine the matter, and having passed either branch of
Congress, were within the constitutional term of deliberation upon bills
before the other for its action, or, having passed both houses was before
the President for approval, it would be incompetent to disturb this de-
liberative condition of things by mandamuses. If this be so it must be
equally true as regards a treaty to which the President has agreed, and
which within the constitutional period of incubation is awaiting deter-
mination by the Senate.

It is unnecessary, under the exceptional circumstances of this case,
to consider how far in general courts may interfere with projected legis-

H. Ex. 103——47
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lation that has received so much countenance as is above supposed. It
may be granted that rights of action otherwise clearly existing cannot
be affected by legislation of any sort merely inchoate. That is not the
case here; for this is a case in which a high executive officer finds that
a matter of importance which requires administration by him has been
complicated by previous Executive action seemingly in conflict with any
legislation thereupon. Ifit were true—as seems extremely doubtful—
that even in such case without more, the petitioner would be entitled
to a mandamus, can it be that in case other legislation going to show
that doubt to have been well founde, has been resorted to,and having
passed an imnportant constitutional stage, is pending, still concurrently,
the extraordinary writ of maudumus is competent ?

As a distinet proposition, which is pertinent in this immediate con-
nection, I submit that, in respect of comity alone,in cases where proposed
legislation has received such sanction as that (the treaty) has done now
under consideration, courts will not interfere with the statu quo of mat-
ters direetly and specifically aimed at by sueh legislation.

It may be well to advert here to the particular features of two cases
in which this court, administering the well-known distinetions betwixt
executive and ministerial action, has denied applications for this writ.

In the Decatur case, 14 Peters, 497, it appeared that upon one and
the same day Congress had passed a general act giving peunsions to
widows of naval officers, and also a special one giving a pension to Mrs.
Decatur. Mrs. Decature claimed rights under both acts, this her claim
had been rejected by Secretary Dickerson, and again upon a renewal
thereof, by Secretary Paulding, his successor. This latter rejection oc-
casioned an application for a mandamus.

The court, after calling attention to the distinction betwixt executive
and ministerial duties, said:

The case before us illustrates these principles, and shows the difference between
executive duties and ministerial acts. The claim of Mrs. Decatur having been acted
upon by his predecessor in office, the Secretary was obliged to determine whether it
was proper to revise that decision. If he had determined to revise it, he must have
exercised his judgment upon the construction of the law aund the resolution, and have
made up his mind whether she was entitled under one ouly or under both. And
if he determined that she was entitled under the resolution as well as the law, he must
then have again exercised his judgment in deciding whether the half-pay allowed her
was to be calculated by the pay proper, or the pay and emoluments of an officer of the
commodore’s rank.

And after all this was done, he must have inquired into the condition of the Navy
pension fund, and the claims upon it, in order to ascertain whether there was money
enough to pay all the demands upon it; and if not money enough, how it was to be
apportioned among the parties entitled. A resolution of Congress requiring the exer-
cise of so much judgment and investigation can with no propriety be said to command
a miere ministerial act to be doune by the Secretary.

In the present case Secretary Frelinghuysen has been called upon to
revise action by a predecessor, and to construe the aggregate effect of
a complicated Governimental transaction partly legislative and partly
executive, and thereupon to say officially what the claimants’ rights are,
not only under the statutes but under the subsequent report and the
still later modifying action of the Executive.

In Seaman's case (17 How., 225) a portion of the Patent Report had
become a Senate document, and had been ordered to be priuted by that
body ; a part of the same report, returned later, became a House docu-
ment, and had there been ordered to be printed. The Senate printer
thereupon applied for a mandamaus ‘'ordering the latter parts to be given
to him. The court said that the necessity under wlich, by law, the
superintendent was of making inquiries, as to the house in which the
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order was first made ; the usagesof Congress in making communications
to them, documents; and whether according to such usage the papersin
question constituted one document or two, required a discretion which
could not be controlled by mandamus.

These cases illustrate the rule in Gutlrie’s case, 17 How., 284, laid
down at thie same term in which Seaman’s case was decided, viz: “ That
the only acts to which the power of the courts by mandamus extends
are such as are purely ministerial, and with regard to which nothing like
Judgment or discretion in the performance of his duties is left to the offi-
cer.” (See also Gaines’s case, 7 Wall., 347.)

In Decatur’s ease that which required an exercise of diseretion was not
the meaning of the particular statute which had been adopted as appli-
cable, but the preliminary question whether two statates or only one
constituted the rule of action. So here, if all the trouble in which the
Secretary finds himself is whether he shall be governed by the statute
of 1878 and the report of the President in response thereto, or whether
by the subsequent action of the Executive, there is equally room for dis-
cretion.

Upon the whole matter it is submitted that the Secretary cannot be
coerced by a writ of mandamus :

1. Because the petitioner has no title to the money that can be recog-
nized by a court.

2. At all events, because, under the circumstances, the duty of the
Secretary in passing upon the right is executive, and not ministerial.

3. As a distinct objection, that in respect of comity alone courts will not
interfere with the statu quo upon which pending legislation having a
specific reference to that status is intended to operate.

S. F. PHILLIPS,
Solicitor-General.

APPENDIX,
1.

AcCT OF 1878, CHAP. 262.—AN ACT to provide for the distribution of the awards made under the conven-
tion between the United States of America and the Republic of Mcxico, concluded on the4th day of
July, eighteen hundred and sixty-eight.]

Beit enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That the Secretary of State be, aud is hereby, authorized and
required to receive any and all moneys which may be paid by the Mexican Republic
under and in pursuance ot the couventions between the United States and the Mexi-
can Republic for the adjustment of claims concluded July fourth, eighteen hundred
and sixty-eight, and April twenty-ninth, eighteen hundred and seventy-six, and when-
ever and as often as any installments shall have been paid by the Mexican Republic
ou account of said awards to distribute the moneys so received in ratable proportions
among the corporations, companies, or private individuals, respectively, in whose
favor awards have been made by said Commissioners or by the umpires, or to their
legal representatives or assigns, except as in this act otherwise limited or provided,
according to the proportion which their respective awards shall bear to the whole
amount of such moneys then held by him, and to pay the same, without other charge
or deduction than is hereinafter provided, to the parties respectively entitled thereto,
And in making such distribution and payment due regard shall be had to the value
at the time of such distribution of the respective currencies in which the said awards
are made payable; and the proportionate amount of any award of which, by its
tering, the United States is entitled to retain a part shall be deducted from the pay-
ment to be made on such award, and shall be paid into the Treasury of the United
States as a part of the unappropriated money in the Treasnry.

SEc. 2. That out of any moneys in the Treasury not otherwise appropriated a suf-
ficient sum is hereby appropriated to enable the Secretary of the Treasary to pay to
the Secretary of State of the United States, in gold or its equivalent, the equivalent
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of fifty thousand five hundred and twenty-eight dollars and fifty-seven cents in Mexi-
can gold dollars, and ten thonsand five hundred aund fifty-nine dollars and sixty-seven
cents in American gold coin, aud eighty-nine thousand four hundred and ten dollars
and seventeen cents in United States currency, said sums being the aggregate in said
currencies respectively of the awards made under the said convention of July fourth,

eighteen-hundred and sixty-eight, in favor of citizens of the Mexican Republic (wamst
the United States, aud havmn been deducted from the amount awarded in favor of
citizens of the United States, “and payable to Mexico, in accordance with article four
of the said treaty; and that said smns, when paid to the Secretary of State, as afore-
said, shall be regarded as part of the awards made under the said treaty, to be paid
or distributed as herein provided.

~c. 3. That out of the payments and installments received tfrom Mexico, as afore-
said, on account of said awards,and out of the moneys which shall be received by
the be(’retar\ of State under the provisious of this act, the Secretary of State shall,
when and as the same shall be received and paid, and before any payment to claim:
ants, deduct therefrom and retain a sum not to exceed five per centum of said moneys
awarded to citizens of the United States, until the aggregate of the amounts so de-
ducted and retained shall equal the sum of one hundred and fourteen thousand nine
huudred and forty-eight dollars and seventy-four cents, being the amount of the ex-
peuses of the Commission, including contingent expenses paid by the United States
in accordance with article six of the treaty, as ascertained and determined in pur-
suance of the provisions of the said treaty; which said sums, when and as the same
are deducted and retained, shall be, by the Secretary of State, transmitted to the
Secretary of the Treasury, and passed to the account of and be regarded as unappro-
priated mouney in the Treasury.

SEc. 4. That in the payment of money, in virtue of this act, to any corporation,
company, or private individual, the Secretary of State shall first deduct and retain
or make reservation of such snms of money, if any, as may be due to the United States
from any corporation, company, or private individual in whose favor awards shall
have been made under the said convention.

SEcC. 5. And whereas the Government of Mexico has called the attention of the Gov-
ernment of the United States to the claims hereinafter named with a view to a rehear-
ing, therefore be it enacted that the President of the United States be, and he is hereby,
requested to investigate any charges of fraud presented by the Mexican Government
as to the cases hereinafter named, and if he shall be of the opinion that the honor of
the United States, the principles of public law, or considerations of justice and equity
require that the awards in the cases of Benjamin Weil and La Abra Silver Mining
Company, or either of them, should be opened and the cases retried, it shall be law-
ful for him to withhold payment of said awards, or either of Lhem, until such case
or cases shall be retried and decided in such manner as the Governments of the United
States and Mexico may agree, or until Congress shall otherwise direct. And in case
of such retrial and decision any moneys paid or to be paid by the Republic of Mexico
in respect of said awards, respectively, shall be held to abide the event, and shall be
disposed of accordingly; and the said present awards shall be set aside, modified, or
affirmed as may be determined on such retrial: Provided, That nothing herein shall
be construed as an expression of any opinion of Congress in respect to the character
of said claims, or either of them. (20 Stat., 144.)

II.

Message from the President of the United States, communicating,in compliance with a resolu-
tion of the Senate of the 271h of February last, information concerning certain awards made
by the late United States and Mexican Commission.

APRIL 16, 1880.— Referred to the Committee on Foreign Relations and ordered to be printed.

To the Senate of the United States :

In response to the resolution of the Senate of the 27thof February last, concerning
the action had by the Executive with respect to the investigation of certain cases 1n
which awards were made by the late United States and Mexican Commission, I trans-
mit herewith a report of the Secretary of State, to whom the matter was referred.

R. B. HAYES.

‘W ASHINGTON, April 15, 1880.

DEPARTMENT OF STATE,
Washington, April 13, 1380.

The Secretary of State, to whom was referred the following resolution of the Sen-

ate of the 27th of February, 1880—

““ Resolved, That the President be requested, if in his opinion not inconsistent with
the public service, to inform the Senate what action, if any, has been taken by him
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under authority of section 5 of the act approved June 18, 1878, entitled ‘An act to
provide for the distribution of the awards made under the convention between the
United States of America and the Republic of Mexico, concluded on the 4th day of
July, 1868,” and of the grounds of such action, and what further action, if any, the
honor of the United States may, inhis opinion, require to be taken in the premises”—

Has the honor to report:

The act passed by Congress ‘“ to provide for the distribution of the awards made
under the convention between the United States of America and the Republic of
Mexico, concluded on the 4th day of July, 1868,” contained the following section :

‘“SEC. 5. And whereas the Government of Mexico has called the attention of the
Governinent of the United States to the claims hereinafter named with a view to a
rehearing, therefore be it enacted that the President of the United States be, and is
hereby, requested to investigate any charges of frand presented by the Mexican Gov-
ernment as to the cases hereinafter named, and if he shall be of the opinion that the
honor of the United States, the principles of public law, or considerations of justice
and equity require that the awards in the cases of Benjamin Weil and La Abra Silver
Mining Company, or either of them, should be opened and the cases retried, it shall
be lawful tor him to withhold payments of said awards, or either of them, until such
case or cases shall be retried and decided in such manner as the Governments of the
United States and Mexico may agree, or until Congressshall otherwise direct ; and in
case of such retrial and decision any moneys paid or to be paid by the Republic of
Mexico in respect of said awards, respectively, shall be held to abide the event, and
shall be disposed of accordingly ; and the said present awards shall be set aside, mod-
ified, or affirmed, as may be determiued on such retrial; Provided, That nothingherein
shall be construed as an expression of any opinion of Congress inrespect tothe char-
acter of said claims, or either of them.”

It having been referred by you to the Department of State to institute the investi-
gation required by this action, I gave the subject the most careful examination. I
reviewed the proceedings of the Cowmmission, including the testimony originally sub-
mitted, the arguments made by the counsel both for the Republic of Mexico and the
United States, the opinions of the members of the Commission, and the final decision of
the umpire. I considered the representation of the Mexican Government as set forth
in its diplomatie communications to this Department, and subjected to patient scru-
tiny the supplemental evidence by which those representations had been supported.
In addition to this, I heard counsel both for the Mexican Government and the parties
interested in these awards.

The most impressive complaint of the Mexican Governmen® in the La Abra case bore
upon the award of damages as fraudulently exaggerated.

In the Weil case the Government of Mexico asserts that no such case has ever had
any real existence; that there never was any such property as is alleged to have been
seized; that the parties claimant never owned, directly or as agents, any such prop-
erty; that the seizure of the property is in all its details a pure fiction; and that the
evidence by which the whole claim is established is spurious and corrupt.

Upon these complaints, and the examination given to them as above set forth, on
the 8th of August last I reported to you my conclusions as to the proper disposition
of the matter by the executive government, as follows:

“First. I am of opinion that, as between the United States and Mexico, the latter
Government has no right to complain of the conduct of these claims before the tribu-
nal of Commissioners and umpire provided by the convention, or of the judgments
given thereupon, so far as the integrity of the tribunal is concerned, the regunlarity of
the proceedings, the full opportunity, in time and after notice, to meet the case of the
respective claimants, and the free and deliberate choice exercised by Mexico as to the
methods, the measure, and the means of the defense against the same.

“I conclnde, therefore, that neither the principles of public law nor considerations
of justice or equity require or pernit, as between the United States and Mexico, that
the awards in these cases should be opened and the cases retried before a new inter-
national tribunal, or under any new convention or negotiation respecting the sanie,
between the United States and Mexico.

‘“Second. I am, lowever, of opinion that the matters bronght to the attention of
this Government, on the part of Mexico do bring into grave donbt the substantial in-
tegrity of the claim of Benjamin Weil, and the sincerity of the evidence as to the
measure of damages insisted upon and accorded in the case of the La Abra Silver
Mining Company, and that the honor of the United States does require that these two
cases should be further investigated by the United States to ascertain whether this
Government has been made the means of enforcing against a friendly power claims of
our citizens based upon or exaggerated by fraud.

“If such further investigation should remove the doubts which have been fairly
raised upon the representations of Mexico, the honor of the United States will have
been completely maintained. If, on the other hand, the claimants shall fail in remov-
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ing these donbts, or they should be replaced by certain condemnation, the honor of
the United States will be vindicated by such measures as may theu be dictated.

“Third. The executive government is not furnished with the means of instituting
and pursuing methods of investigation which can coerce the production of evidence
or compel the examination of parties and witnesses. The authority for such an in-
vestigation must proceed from Congress. I wonld advise, therefore, that the proofs
aund the conclusions you shall come to thereon, if adverse to the immediate payment
on these awards of the installments received from Mexico, be laid before Congress for
the exercise of their plenary anthority in the matter.

“Fourth. It may be that, as the main imputation in the case of the La Abra Silver
Mining Company is of fraudulent exaggeration of the claim in its measure of damages,
it may consist with a proper reservation of further investigation in this case to make
the distributions of the installments in hand.

“1 liave this subordinate consideration still nnder examination, and, should you en-
tertain this distinction, will submit my further conclusions on this point.”

These conclusions have been approved by yon, and the point reserved for further
consideration in the La Abra case having again been referred to me, on the 3d of Sep-
tember last I reported to you my conclusions upon the same, as follows:

“The parties interested in the case of the La Abra Mining Company having de-
sired from yon a further consideration of the point reserved in my former statement
to yon of my views in that case, and the matter having heen referred to me to that
end, I respectfully submit my conclusion on that point.

¢1. Upon a renewed examination of the matter as laid before me by the Mexican
Government, I am confirmed in the opinion that the proper limits of the further con-
sideration which the honor of the Governmentshonld prompt it to give to this award
should confine the investigation to the question of a fraudulent exaggeration of the
claim by the parties before the Comuiission to which, under the provisions of the
convention, it was presented by this Government.

¢“2. Upon a careful estimate as to any probable or just reduction of the claim from
further investigation, should Congress institute it, and under a sense of the obligation
of the executive government to avoid any ])I‘eSé‘llt deprivation of right which does not
seem necessary to ultimate results, I am of opinion that its distributive share of the
installments thus far received from Mexico may properly be paid to the claimant, re-
serving the question as to later installments.

¢¢If this conclusion should receive your approval, the payment can be made upon
the verification at the Department of State of the rightful parties to receive it.”

This latter conclusion having also received your approval, and the results stated in
both these reports having been communicated both to the Mexican Government and the
claimants, the payment was made upon the La Abra award of the distributive share
of the installments then in hand, and payment was withheld of the distributive share
of such installments upon the Weil award.

The parties interested in these awards have from time to time preferred requests
for a renewed consideration by the Exeentive of the questions arising for his deter-
mination under the act of Congress of June 18, 1878, aud have particularly insisted
that, in deciding against opening these awards dlp}omatlc‘my and re-examining them
by a new international commission, the whole discretion vested in the Execntive as
a part of the treaty-making power and under the special provision of the act of Con-
gress was exhausted, and that the payments shounld be nolonger suspended in respect
of these cases, or either of them. A solicitous attention to the rights of the claimants
and the duty of the Executive in thie premises has contirmed me in the opinion that
Congress should determine whether ¢ the honor of the United States” requires any
further investigation in these cases, or either of them, and provide the cfticient means
of such further investigation if thought necessary.

In the conclusious to which I came, and which I had the honor to submit to your
examination, I was principally governed by the following considerations:

1. In the complaints of the Mexican Government there is not the slightest impeach-
ment, express or implied, of the ¢haracter or composition of the Commission, of its
methods of procedure, or of the entire regularity and integrity of its actual ploceed-
ings. It was composed of able and eminent men, enjoying the full confidence of the
Governments by whom they were respectively appomted and the umpire selected,
Sir Edward Thornton, was pre-eminently titted for his laborious and responsible du-
ties by his long diplomatic experience, his recognized ability, his high character, and
his special knowledge of the two countries whose citizens and Governments were in-
terested in the arbitration.

2. Before this Commission the Government of Mexico had full opportunity and
ample time to present its defense, both in evidence and argument, against any claim
that was submitted. In the La Abra case a large amount of testimony was taken on
both sides, the comparison and valuation of which was within the power of the Com-
mission, and the opinion of the umpire shows that it was carefully considered.

In the Weil case it is true that the Mexican Government submitted no testimony,
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and that the case was decided upon the evidence offered by the claimants. But the
Mexican Commissioner explicitly declined the offer of further time to produce such
testimony, although he professed that his Govermmneut had such in possession, saying
upon the trial:

““There is in the present case the still more serious consideration that there is suf-
ficient evidence upon which to judge of the claim, and that by opening the door to new
testimony it wounld only serve to show the claimant wherein the edifice which he had
erected upon his imagination was weak, and by enlightening him how to crown his
intrigne by new etforts, which, although they wonld vot change the aspect of the
rase, might lead him to confirm it.”

3. The treaty under the provisions of which the Commission was appointed was
explicit ib recognition ot the finality of its action. By articlell ot that convention
the two Governments bound thetselves to consider the decisions of the Cominission-
ers and of the wmpire as absolutely final aud conclusive, aud togive full effect to such
decisions without any ohjection, evasion, or delay whatsoever; and by the fifth arti-
cle the high contracting parties agree to consider the resnlt of the proceedings of the
Commission as a full, perfect, and final settlement of every c¢laim upon either Govern-
ment arising from the transactions prior to 1he exchange ot ratifications thereof.

4. Aside from this special provision of the finality of the decision of the Commission,
iu the very act of its creation, it would seem impossible to review and retry any indi-
vidual case without opening the door to other reclamations of the same sort. In
addition to these cases, with tlie result of which the Mexican Governmeunt is dissatis-
fied, there are many others which failed of preparation in time, which were rejected
on principles not always acquiesced in by those interested, and some in which the
claimants deemed the awards very insufficient. The adherence of the Government of
the United States to the strict letter of its convention, that the decision of the com-
missioners should be absolutely final in every case and a complete bar to any claim
arising from traunsactions prior to its ratification, has hitherto prevented any effort
on the part of this Government to renew snch discussion in favor of itscitizens. But
if it be once admitted that for any reason short of an impeachment of the integrity
of the Commission its proceedings can be reopened for review and its decisions for
reversal, there will not be wanting numerous urgent appeals to the justice and sym-
pathy of the Governmuent to extend this measure of relief to many who think that
their claims have been erroneously estimated or rejected.

Lastly. The prineciple of the settlemcnt of international difference by arbitral com-
missions is of such deep and wide-reaching interest to civilization, and the value of
such arbitation depends so essentially npon the certainty and finality of its decision,
that no government should lightly weaken its influence or diminish its consideration
by making its action the subject of renewed discussion. It is only in extreme cases,
where the commission isitself charged with corruption, or where it has clearly exceded
its powers in deciding matters notsubmitted toits judgment, that prompt and cheer-
ful acquiesence should not be rendered to its action. Nosuch charge is heresnggested.
It may be true that in this or that instance more adequate justice might have been
rendered. The methods and processes of such tribunals, which in time it may be con-
fidently hoped will be improved and perfected, are not yet so complete as to eliminate
much opportunity of error. But the resultsof such an arbitration, covering, as thisdid,
large, complicated, and numerous transactions, deciding not npon oral testimony win-
nowed by eross-examination, but upon the contradiction of vague affidavits, cannot
be fairly jndged by the apparent errors of this or that individual case. There is,
probably, no just ground for saying that the aggregate of the awards against Mexico
wmore than equaled the just claims of our citizens, and much complaint has been made
that such aggregate falls quite short of them. Bunt the awards inade by this Commis-
sion were something more than the settlement of mere private claims—it was the
adjustment of long standing national differences. And if in the result more or less
was added to or taken from particular awards, still, if on the whole a fair and just
balance has been struck, if, considering all that has been giveu, and all that has been
retnsed, the examnination has been careful and the judgment impartial, itis the inter-
est and the duty of Governments to maintain it.

While these considerations led to the conclusion that these cases ought not to be
made the subject of a new international commission, I was yet of opinion that ¢ the
honor of the United States” was concerned to inquire whether in these cases submit-
ted by this Government to the Commission its confidence has been seriously abused,
and the Government of Mexico, acting in good faith in accepting a friendly arbitra-
tion, had been subjected to heavy pecuniary imposition by fraud and perjury in the
maintenance of these claims, or either of them, before the Commission. Infurtherance,
however, of this opinion it seemed to me apparent that the Executive discretion
under the act of Congress, could extend no further than to withhold further payments
on the awards until Congress should, by its plenary authority, decide whether such an
investigation should be made, and should provide an adequate procedure for its con-
duct, and prescribe the consequences which should follow from its results,
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Unless Congress should now make this disposition of the matter, and furnish thereby
definite instructions to the Department to reserve further payments upon these awards
till the conclusion of such investigation, and to take such further order with the
same thereafter as Congress might dlreet it would appear to be the duty of the Exec-
utive to accept these awards asno longcr open to reconsideration, and proceed in the
payment of the same pro rata with all other awards under the convention.

WM. M. EVARTS.

To the PRESIDENT.

I11.
IN THE SENATE OF THE UNITED STATES.
JUNE 10, 1880.—Ordered to be printed.

Mr. McDoNALD, from the Committee on the Judiciary, made the following report,
to accompany bill S.1682:

1 he Committee on the Judiciary, lo whom was referred the bill {S. 1632) entitled *“An act
directing the Court of Claims to investiyate the claims of Benjamin Weil and La dbra
Silver Mining Company,” make the following report:

The fifth section of the act approved June 138, 1373, entitled ““An act to provide for
the distribution of the awards made under the convention between the United States
of America and the republic of Mexico, conclnded on the 4th of July, 1868, isas
follows: [See Appendix I.]

In adding this section to the act providing for the distribution of the awards it
was not the purpose of Congress to pass upon the character of the claims referred to
in it, as the proviso attached to said section expressly declares. By authorizing the
installments payable to these claimants under the treaty to be withheld in the dis-
cretion of the President if, npon the investigation of the charges of frand presented
by the Mexican Government against such claims, ‘“he should be of opinion that the
honor of the United States, the principles of public law, or considerations of justice
and equity, required that the awards in these cases, oreither of them, should be opened
and the cases retried,” it was intended, so far as legislative anthority might be requi-
site, to release the executive department from the absolute obligations of the award,
and to authorize such examination by the executive department into the complaints
of the Mexican Governinent as would enable the President to pass upon the questions
raised by them ; and if ‘“the honor of the United States, the principles of public law,
or considerations of justice and equity” required aretrial of these cases, or either of
them, then and in that case to initiate with the Mexican Governnient such conven-
tion or stipulations as would provide for the retrial under such regulations as would
secure the ends of justice and vindicate the honor of the United States.

It appears from the message of the President of the United States. of April 15, 1880,
transmitting a report of the Secretary of State, to whom the matter embraced in the
section above quoted was referred, that no definite conclusions had been arrived at
by the executive departinent upon the questions involved in said section. That re-
port is as follows: [See Appendix II.}

It will be seen from this report, with respect to La Abra mining claim, the princi-
pal ground of complaint is exaggeration of damages, and upon that questlon it does
not appear that any fault whatever attaches to the Commission before whom it was
examined, nor to the referee by whom it was affirmed. It also appears that the
Department of Stateso far passed upon the question of excessive damages as to de-
termine the claimants to be entitled to the installments already paid in, and that the
Executive had directed the amounts to which the claimants were thus entitled to be
paid over; and while the remaining installments not yet received may be regarded
ag subject to retention to meet the question of a reduction of damages, it virtually
determines the question submitted to the exacutive department by the said 5th sec-
tion, so far as that claim is involved.

In regard to the Weil claim, the case presents one of greater difficulty. Itappears
from the report of the Secretary that this claim is charged by the Mexican Govern-
ment to be a complete fabrication; that this charge was inade before the Commission-
ers at the time it was undergoing investigation. The represcntative of Mexico
claimed to be in possession of evidence then to establish the charge, but declined to
introduce it, preferring to rest the case on the evidence introduced by the claimant,
but sought afterwards to introduce such impeaching testimony before Sir Edward
T Imlnton the referee, who declined to receive it, holding, and correctly, that no new
evidence could be introduced on the hearing before lum and that upon the evidence
submitted to the Commissioners he could not do otherwise than to affirm the claim.

In the investigation that has taken place in the State Department, under the au-
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thority of the fifth section above quoted, no suggestion appears in the report of the
Secretary *‘ that the honor of the United States, the principles of public law, or the
considerations of justice and equity require that this case should be retried,” but, on
the contrary, after stating considerations of pnblic policy which would seem to forbid
the reopening of the case, the questions of honor, principles of public law, and con-
siderations of justice and equity are referred to Congress to decide. This would in-
volve an investigation by Congress of facts of an international character which, in
the opinion of the committee, properly belongs to the execntive department, and

- which it was the intention of the fifth section of the act of June 18, 1878, to leave
with the Department.

The bill under consideration proposes to withdraw these two claims from the do-
minion of international jurisdiction and place them before a tribunal organized and
existing solely by virtue of the laws of this conntry, and in this way it would seem
designed to avoid the opening np of other questions of complaint that are known to
exist on behalf of citizens of the United States whose claims, for various causes, fail
to receive favorable consideration by said Commission under the treaty creating the
Commission.

The second article of that treaty bound the two Governments absolutely and conclu-
sively by the final awards of the Commission and ninpire in all cases coming within its
provisions; and it would seem right thatif it isto be set aside as to any of the claims it
ought to be by a new convention, in whicli provision shonld be made for doing justice
to all claimants.

The reasoning of the Secretary of State against the propriety ot such a counrse as this
would seem to be nnsatisfactory; but, in the aspect these cases are presented to us,
we feel constrained to report back said bill adversely, and recommend its indefinite
postponement.

IV.
House OF REPRESENTATIVES.
JUNE 9, 1880.—Referred to the House Calendar and ordered to be printed.

Mr. Cox, from the Committee on Foreign Affairs, submitted the following report,
to accompany bill H. R. 6452 :

The Committee on Foreign Affairs, to whom was referred the bill (H. R. 4899) to amend the
act approved June 18, 1878, relative to the awards of the Mexican Commission, having had
1h¢; same under consideration, beg leave lo report, as a substitute therefor, the accompanying
bill.

On the 18th of June, 1878, Congress passed an act ‘‘ to provide for the distribution
of the awards made under the convention between the United States of America and
the republic of Mexico, concluded on the 4th of July, 1868,” the fifth section of which
is as follows: [See Appendix, I1.]

Under authority of this act the Secretary of State, to whom the matter was referred
by the President, invited the Government of Mexico to submit the proofs on which
it relied to support the charges of fraud, and, after considering those proofs and the
arguments of counsel for Mexico and for the claimants, reported to the President, on
the 8th of August, 1879, as follows:

“First. I am of opinion that, as between the United States and Mexico, the latter
Government has no right to complain of the conduct of these claims before the tribu-
nal of Commissioner and umpire provided by the convention, or of the judgments
given theseupon, so far as the integrity of the tribunal is councerned, the regularity of
the proceedings, the full opportunity, in time and after notice, to meet the case of the
respective claimants, and the free and deliberate choice exercised by Mexico as to the
methods, the measure, and the means of the defense against the same.

‘“Iconclude, therefore, that neither the principles ot public law nor considerations of
Jjustice orequity require or permit, as betweeun the United States and Mexico, that the
awards in these cases should be opened and the cases retried before a new international
tribunal, or under any new convention or negotiation respecting thesame between the
United States and Mexico.

*“Second. Iam, however, of opinion that the matters brought to the attention of this
Government on the part of Mexico do bring into grave doubt the substantial integ-
rity of the claim of Benjamin Weil and the sincerity of the evidence as to the meas-
ure of damages insisted upon and accorded in the case of the La Abra Silver Mining
Company, and that the honor of the United States does require that these two cases
should be further investigated by the United States to ascertain whether this Govern-
ment has been made the means of enforcing against a friendly power claims of our
citizens based upon or exaggerated by fraund.

.
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¢ 1f such turther investigation should remove the doubts which have been fairly
raised upon the representation of Mexico, the honor of the United States will have
been completely maintained. If, on the other hand, the claimant shall fail in remov-
ing these doubts, or they shonld be replaced by certain condemnation, the honor of
the United States will be vindieated by such measures as may then be dictated.

“Third. The exeentive government is uot furnished with the means of instituting
aud pursuing methods of investigation which can coerce the production of' evidence
or compel the examination of parties and witnesses. The aurhority for such an inves-
tigation must proceed from Congress. I would advise, therefore, that the proofs and
the couclusions yvou shall come to thereon, if adverse to the immediate payment on
these awards of the installments received from Mexico, be laid before Congress for the
exercise ot their plenary anthority in the matter.

“Fourth. It may be, that as the main imputation in the case of the La Abra Silver
Mining Company 18 of fraudulent exaggeraiion of the claim in its measure of damages,
it may consist with a proper reservation of further investigation in this case to make
the distribution of the installments in haud.

“T have this subordinate consideration still nuder examination, and, should you
entertain this distinction, will submnit my further conclusions on this point.”

September 3, 1879, the Secretary made a supplemental report, as follows:

{This extract has reference cexclusively to the La Abra claim, and therefore is
omitted here. It appears in Appendix 11, page , beginning ‘““The parties inter-
ested in the La Abra case,” &ec.]

These reports having been approved by the President and publishied in the pressof
Angust and September, were communicated to Congress with a message of the 15th
of April, 1850, in response to a resolution of the Senate of the 27th of February.

The Dbill betore this committee (H. R. 4299) contemplates the relcase of Mexico from
the payment of these claims, and cannot be acted upon withont an inquiry into their
merits, which the committee at this late stage of the session has not the time to under-
take. The committee believe that the investigation required by the honor of the
United States can be most justly and exhaustively conducted by a judicial tribunal,
possessed of the plenary powers to ‘‘coerce thie production of evidence and compel
the examination of parties and witnesses, which, in the opinion of the Secretary, are
essential to a satisfactory examination of these cases; and the matter having assuined
the shape of a question between the United States and the claimants, they report a
substitute for the bill referred to them, by which the Court of Claims is directed to
make the investigation, proceeding as in the case of a new trial of claims against the
United States granted on the gronnd of newly-discovered evidence.

So far as the committee are informed the proofs filed in the State Department have
not yet been laid before Congress as reconunended by the Secretary of State in his re-
port of August 8, 1879. The committee do not, therefore, know the grounds on which
the Secretary based the estimate which, in his report of September 3, he says he has
made, ‘‘as to any probable or just reduction of the claim (of La Abra Mining Com-
pauy) from further investigation,” but these gronnds will donbtless appear to the
Court of Claims, to which the whole casc is committed by the bill now reported.

The act of 1878 provided that if the President should “ be of the opinion that the
honor of the United States, the principles of public law, or considerations of justice
and equity require that the awards in the cases of Benjamin Weil and La Abra Silver
Mining Comnpany, or either of them, should be opened and the cases retried, it shall
be lawful for him to withhold payment of said awards, or either of them, until such
case or cases shall be retried and decided in such manner as the Governnients of the
United States and Mexico may agree, or until Congress shall otherwise direct.” The
President having recommended a method of investigation and practical opening of
the awards npon which it is not necessary that the United States and Mexico should
agree, payment of the money to the claimants is necessarily suspended ¢ until Con-
gress shall otherwise direct.” The committee have therefore provided in the bill
whicl they now report for the payment to the claimants of such portions of their
claims as the court may decide to be justly due, and bave limited the time of the trial
to one year from the passage of the bill.
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No. 100.
Mr. Romero to Mr. Frelinghuysen.
[ Translation. ]

LEGATION OF MEXICO IN THE UNITED STATES,
Washington, January 25, 1884.

Mr. SECRETARY: The opinion delivered in the Supreme Court of the
United States by Mr. Chief Justice Waite, on the 7th instant, in the
cases Nos. 891 and 895 of October term, 1883, brought by the Weil and
La Abra claimants against the Secretary of State of the United States
to compel the payment of the irrespective installments of their claims,
have suggested to me several considerations bearing on this important
subject which I think proper to submit in this letter to your Depart-
ment.

I desire at the beginning of this letter to express my great apprecia-
tion of the recognition by that court of the high principles of law and
equity announced in said opinion, and which fully justities the respect
in which that tribunal is justly held, both in the United States and
abroad.

The announcement of the international law on this subject by such
authority as the Supreme Court of the United States is of the highest
importance, since it clears away some of the difficulties which have
hitherto existed in the practical relations of Mexico and the United
States, in the matter of private claims.

Permit me tomake a historical review of the different occasions which
have arisen for the application of those principles in the relations of the
two countries.

I.—-THE GARDINER CASE.

By Articles XIV and XV of the treaty of Guadalupe Hidalgo, con-
cluded February 2, 1848 (Pub. Treaties, pp. 497, 498), the United States
discharged Mexico from all prior claims of American citizens and
agreed to ¢ make satisfaction for the same to an amount not exceeding
$3,250,000.”

Artiele XV further stipulated that—

To ascertain the validity and amount of those claims, a Board of Commissioners
shiall be established by the Government of the United States whose awards shall be
final and conclusive.

Before the Commission established under that treaty, one George A.
Gardiner brought a claim for the value of mines, &c., in the province of
Rio Verde, State of San Luis Potosi, Mexico, from which he alleged
that he had been unlawfully driven by officers of the Mexican Govern-
ment. On this c¢laim the Commissioners made an award of $428,750,
which was paid to Gardiner or his assignees ou or about the 16th May,
1851 (Senate Report No. 182, first session Thirty-third Congress, vol.
2, part 2, pp. 347 et seq.).

Information having been obtained that the claim of Gardiner was
fraudulent in July, 1851, Gardiner and his brother John C., were in-
dicted for false swearing, and the bankers of Gardiner (Corcoran &
Riggs in Washington, and the New York Life Insurance and Trust Com-
pany in New York) were notified by the Treasury Department that the
Government claimed the moneys of Gardiner in their hands. Gardiner
was subsequently indicted for forgery, and his brother for perjury, onhis
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companying a further bill ¢ to prevent fraunds on the Treasury of the
United States,” and offered the following resolution, which was adopted :

Resolved, That the President be requested to institute proceedings in law or equity
against all such agents, attorneys, and confederates as may have assisted in prosecut-
ing the claims of George A. Gardiner and John H. Mears, or either of thein, before the
Board of Commissiouers appointed uuder the treaty of Guadalupe Hidalgo for the ad-
judication of claims on Mexico in order to test their liability to refund the amounts
paid them as agents, attorneys, confederates, or assignees ont of the awards made by
the said Comuissioners to suid Gardiner or Mcars (Ib., p. 2138).

Bills had Dbeen filed against Gardiner in the United States circuit
courts in Washington and New York, and injunctions obtained in July,
1852 (Senate Report 182, first session Thirty-third Congress, p. 347).
Decrees were rendered in favor of the United States March 29, 1855, in
‘Wasbington, and June 14, 1859, in New York (see docket entries).

The record of the suit in Washington seems to have been lost. I'rom
the record of the suit in New York it appears that the United States
set forth in its bills the provisions of the treaty with regard to the
“finality 7 of the awards and the stipulation of the United States ¢ to
make satisfaction” of the same; charged upon evidencediscovered since
the award and payment that the claim of Gardiner was ¢ wholly false
and fraudulent” and prayed—

“That thesaid award so made by the said Board of Commissioners may be adjudged
and declared void, and the said George A. Gardiner may be decre~d to restore, refund,

and repay” the amount thereof. The decree is to the effect ‘‘that said award be and
the same is hereby in all things reversed and annnlled.”

On these decrees some $250,000 were recovered.

It thus appears that the whole power of the United Statesin its three
departments of government—both branches of the legislature, the ex-
ecutive, and the civil and criminal courts—was used to bring Gardiner
to justice and to recover the money paid on his fraudulent claim.

No consideration of *vested rights” in the claimant prevented the
United States from interfering with the final and conclusive award in
his favor, when the protection of the Treasury was in question.

But this was not all. The Govermment of Mexico, without being
asked to release the United States fromn the stipulations of the treaty,
was called upon to assist the latter in the Congressional investigations
and in the civil suits and criminal prosecutions.

A Commission was sent to Mexico by the select committee of the
Senate and was instructed, among other things, “to take sworn decla-
rations as to the fact from the competent anthorities;” ¢to secure the
evidence of Don Santiago Gomez, and to force him, through the Mexi-
can authorities to produce the books;” to bring Gardiner’s witnesses
‘‘before some alcalde” and ‘have them examined de novo ;” to get
them to point out to the Commission and the alcalde the location of
the mines; to have Gardiner ‘ summoned ”; and to “obtain from the
authorities what orders you (they) may deem necessary to facilitate
your (their) mission ” (Senate Report 182, first session Thirty-third Con-
gress, pp. 115, 116).

The United States secretary of legation in Mexico was notified by the
State Department of the appointment of the Commission for the pur-
pose of obtaining ¢ evidence to convict Gardiner and recover back the
money paid to him,” and was informed that—

This Government requests, as a favor on the part of Mexico, that'such measures be
adopted by it as may be necessary to protect the gentlemen sent on this Commission
on their way to and from the said department of Rio Verde, and that instructions be
given to the local authorities to attford them every aid and facility in procuring evi-
dence and in performing the duty assigued to them (Ib., p. 153).
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On the 8th of November, 1852, ¢ Mr, May and Mr. Partridge,” mem-
bers of the Commission, ¢ accompanied by Mr. Rich,” chargé d’affaires
of the United States, * waited upon the minister of relations, Mr.
Yonez, and were by Lim introduced to President Arista.” The Presi-
dent and minister examined the documents filed by Gardiner in support
of his claim, pronounced them informal, and ¢ expressed their unquali-
fied opinion” that the ¢laim was false and fraudulent.

The President promised [say the Commissioners] to give ns the aid and co-operation
of his Government, as well as that of the several States which we might visit in order
to the fulfilhment of our duties. He requested that we would indicate in writing
through our charge the precise kind of service that we required (Ib., pp. 117, 118).

On the two following days the Commissioners indicated to the chargé
(pp. 154, 155) the kind of assistance required by them, which comprised
instructions to the civil and military authorities in the State of San
Luis Potosi, Queretaro and Michoacan, and the services of a military
officer to accompany them on their mission.

All this and much more was freely granted, almost every page of the
Commissioners’ report bearing evidence to the active good will of, and
the assistance rendered by, the authorities of Mexico, State and federal,
executive and judieial. The results of the civil and ¢riminal suits above
referred to show how valuable and effective was this assistance.

Mexico had no possible pecuniary interest in invalidating the award
of Gardiner. On the contrary, she ran the risk of having his claim re-
vived against her in case the award should be unjustly annulled. It
is true that the United States would be de debarred by the treaty from
seeking to enforce it diplomatieally, but in morals and by her own law
Mexico would have been bound to pay it and hold the United States
responsible for a violation of the treaty.

The course of Mexico could only have been governed by a desire to
treat the United States with justice and comity,and of course by a well-
founded expectation of like treatment from the latter on similar occa-
sion. Such expectation was justified by the diplomatie promise of the
United States chargé d’affaires, who, in writing to the minister of for-
eign affairs on the 9th of November, 1852, said :

By complying with the request of Mr. May, the Mexican Govérnment will confer
a great obligation upon that of the United States, and which that Government will
always be happy to reciprocate (Ib., p. 157).

It was further justified by the promise of the minister of the United
States Mr. Alfred Conkling, who, in a note dated December 7, 1852,
thanked the minister ¢ for the vq}uable aid already so courteously ren-
dered by him,” regretted ‘“the necessity of again invoking?” his assist-
ance, and added:

Should the Government of Mexico at any future time stand in need of similar acts
of comity on the part of the Government of the undersigned, he trusts he nced hardly
asslurr:) his excellency that they will be most cheexful]y and promptly rendered (1.,
P 31

The expectation that the United States would go as far to protect
Mexico from fraudulent or unjust claims of their citizens as they would
go or would ask Mexico to go to protect their own Treasury from such
claims (even when they had been made the subject of the final and con-
clusive awards of a treaty Commission) was rather strengthened than
otherwise by the action of the United States occurred prior to the de-
cisions in the Weil and La Abra claims, and upon which 1 do not think
it necessery to enlarge here.

I cannot refrain from pointing out the similarity, almost identity, of
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the Gardiner claim with the Weil and La Abra claims, of which T will
speak in detail hereafter, and the identity of the provision of the two
treaties under which such claims were presented, examined, and adjndi-
cated, but there is a very paintul contrast between the prompt action
taken by the Government of the United States to prove and punish
frand in the Gardiner case and the proceedings of the Executive Gov-
ernment under former administrations in the Weil and La Abra cases.

It is stated by the claimants that there is no similarity between those
cases, because in the Gardiner case the Commission was purely Ameri-
can and the United States was the only Government interested, while
in the other two, the Commission was a mixed one, and the interested
Government is that of Mexico, agaiust whom the frand, if any, had been
perpetrated.

I do not think any real distinction exists between the respective cases.
Both were claims brought under the provisions of a treaty, both were
examined and awarded by a commission organized in accordance with
treaty stipulations, and in both the Government of the United States
was defrauded.

If there was before any doubt about this, the opinion of the Supreme
Court dispels it completely. That opinion says:

Each Government. when it entered into the compact under which the awards were
made, relied on the honor and good faith ot the other for protection as far as possible
against frands and impositions by the individual elaimants. It was for this reason
that all claims were excluded from the consideration of the Comumission except such
as should be referred by the several Governments, and no evidence in support of or
against a claim was to be snbmitted except through or by the Governments. The
presentation by a citizen of a fraudulent claim or false testimony for reference to the
Commission was an imposition on his own Government, and if that Government after-
wards discovered that it had in this way been made an instrument of wrong towards
a friendly power, it would be not only its right but its duty to repudiate the act and
make reparation as far as possible for the conscquences of its neglect, if any there
had been. International arbitration mustalways proceed on the principles of national
honor and integrity. Claims presented and evidence submitted to such a tribunal
must necessarily bear the impress of the entire good faith of the Government from
which they come, and it is not to be presumed that any Government will for a mo-
ment allow itself knowingly to be made the instrument of wrong in any such pro-
ceeding. No technical rules of pleading as applied in munieipal courts ought ever to
be allowed to stand in the way of the national power to do what is right under all
the circumstances. Every citizen who asks the intervention of his own Government
against another for the redress of his personal grievances must necessarily subject
himself and his ¢laim to these requirements of international comity.

But granting that the objection be well founded, and that only Mex-
ico is interested in these two cases, it seems to me that the Executive
of the United States could not fail, with a view to protect their honor,
to do what they finally have done; thatis, to give the facilities in their
power to prove the fraud, and not to reward perjury by being the means,
using the language of Secretary Evarts, ¢ of enforcing upon a friendly
power claims of our citizens based upon or exaggerated by fraud.”

As Mexico has repeatedly represented to the Government of the
United States, her object in desiring a retrial of these two cases has not
been to save the amount of money they represent, but only to prevent
the success of fraud under the sheltering protection of this Govern-
ment.

I will undertake now to review the two claims of Weil and La Abra
as they appear from the record.

IL.—WoRK oF THE MIXED COMMISSION.

The claims convention of July 4, 1868, between the United States and
Mexico, like the treaty ot Gunadalupe Hidalgo, provides that the decis-
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ions of the Commission constituted under it should be ‘“final and con-
clusive.” (Art.IIand V.) Unlike that treaty, however, the convention
of 1868 contained no provision for the payment of money to individual
claimants. The Government against which the Dlalance of awards
should be struck was to pay that balance to the other in annual install-
ments of $300,000, and the claimants were to look to their respective
Governments for payment of their awards.

Under the claims couvention of July 4, 1368, between the United
States and Mexico, 873 claims aggwga‘rmé $440 126,613.40, and 144
claims whose (unouutb were not stated, were brought by the (10\ ernment
of the former country in behalf of ltb citizens agnnst the Government
of the latter for adjudication by the Mixed Commission organized in ac-
cordance with the provisions of that convention.

Of this number 580 cases were decided by the Commissioners, and
418 were decided by the umpire, the remaining 19 claims being either
withdrawn or consolidated with others.

Money awards were made by the Commissioners in 43 cases and by
the umpire in 143. The remaining 812 claims were dismissed. The total
of the awards was $4,125,622.20 ; less than one per cent. of the amount
claimed. '

The claims were alleged to have originated within the space of twenty
vears since the treaty of Guadalupe Hidalgo. They comprised in their
subject every species of transaction, and their total amount was suffi-
cient to provide comfortably for every American who had visited or had
business in Mexico for a much longer period.

In only 330 of these claims, however, had the aid of the United States
been invoked prior to the convention of 1868. The remaining 687 cases,
although more or less remote in their alleged origin, made their first
appearance after the conclusion of that convention (Senate Ex. Doc.
31, Forty-fourth Congress, second session).

Supposing that they had authority to do so under the treaty, the
Cominissioners united in preseribing certain rules for the taking of
testimony in support of the claims (Journal of Commission, pp. 19-25).
Among those rules was one directing the proofs to be filed with the
memorials, and to be supported by oath or affirmation, according to the
laws of the respective countries.

Mr. Ashton, agent for the United States, proposed to amend this rule
so as to allow depositions to be taken in either country before a diplo- .
matic or consular officer of the other (Ib., p. 32).

Mr. Cushing, agent for Mexico, opposed this amendment—*“On ac-
count of the great number and the immense magnitude in amount,
and, in signal instances, the apparent fraudulent character of claims
preterred by citizens of the United States against his client, the Mexi-
can Republic.” He adds: ‘“Testimony must be taken in conformity
with the laws of the country in which it is taken; otherwise, such tes-
timony will be comparatively valueless, or will, at any rate, be destitute
of any sanction of law binding on the conscience of the witness, so as
to open wide the door to admit falsehood and misrepresentation without
check or stint.” (Ib., p.44.) After full consideration of the arguments
of counsel, the Commissioners reached the conclusion that ‘they had
no power to regulate the taking of evidence, or the production of the
same before them.” They, therefore, rescinded all the rules which they
had made on that subject. (Ib., p. b.)

Mr. Wadsworth, the American Commissioner, said:

I do not think the Commission is a court with all the incidental powers of a court.
The Commissioners are rather referees, with the special function of investigating and
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deciding the several special claims upon the proofs only referred to them by their re-
spective Governments in such order and in such manner as they may conjointly think
proper.

By this decision Mexico was placed in the difficult position of taking
the risk of having imposed upon her by false swearing (which would
not be perjury) a mass of claims, which even then appeared fraudulent,
or of violating the treaty by refusing to go on with the arbitration.
She chosethe former alternative, and the Commission proceeded, stripped
of all the powers and attributes possessed by the most ordinary courts
of justice, and the possession of which alone gives weight and authority
to their decisions. In that large class of claims ealled into being by
the convention of 1868 were found those of Benjamin Weil, No. 447,
and La Abra Silver Mining Company, No. 489, on the American docket.

JII.—THaE WEIL CASE.

The Weil claimn was for the value of 1,914 bales of cotton, alleged to
have been seized from the claimant by Mexican troops on the 20th of
September, 1864, between Laredo and Piedras Negras, Mexico, while
on its way from the interior of Texas to Matamoros. On the face of the
claim it was apparent, when historical facts were considered, that it
ought not to be maintained:

First, because the claimant was engaged in contraband trade with the
States in 1ebellion, and the seizure of the cotton, admitting that it took
place, was a benefit to the United States rather than an injury for which
that Government could claim before the Commission. On this precise
ground the claim of Cochran vs. Mexico, No. 865, was dismissed by the
umpire with the remark that the seizure of cotton alleged in that case
was ‘“one good act done by Cortina.”

Second, as the Imperial army had then invested Matamoros, which
it occupied September 26, 18364, the laws of war would have justified
the seizure of the cotton by the Republican forces to prevent its falling
into the hands of their enemies; and,

Third. The seizure would have been justified under the Mexican law
then in force, which required all cotton to pass through a custom-house
and pay daty under penalty of confiscation. On this ground Jaros-
lowski’s claim, No. 896, was dismissed by the umpire. Suspicion as to
the truth of the facts alleged was raised by the statement on the me-
morial that the claim, which wasfiledin 1870, had never before been pre-
sented to either Government; and the further statement that the cotton
crossed the Rio Grande 160 miles above Brownsville on its way to Ma-
tamoros and was subsequently seized, between Laredo, which is over
200 miles above Brownsville, and Piedras Negras, which is still farther
up theriver.

Of the half dozen witnesses, on whose ex parte affidavits the claim
rested, one swore that the cotton was collected at and shipped from a
place talled “Allaton,” said to be 700 miles from the river, in May, 1864 ;
and another that it was collected at and shipped from AHd.tOll (whlch 15 ’
260 miles from the Rio Grande) early in September, 1864. No account
was given of the disposition ot the cotton after its alleged seizure, and
no claim was made by Weil or anybody else for the 192 wagons, and
1,376 mules which were said to have transported it and to have been
seized with it.

It was not alleged that this cotton paid the Confederate export duty,
which was rigidly exacted at that time. Not a receipt, voucher, bill of
lading, or other document was put in evidence. No names were given

H. Ex. 1+ 3——18
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either of the planters from whom Weil purchased this vast amount of
cotton, of the armny of teamstersby whom it was conducted, of the officers
or SOldleI‘b alleged to have seized, it or of any person e\cept Weil and
his witnesses. There was never a clums1er attempt at fraud than this
claim, as it stood before the Commission. Neither on thelaw nor on the
proofs was there any ground for the claimant to recover—and as Mexico

had to defend against 1,000 claims, involving $470,000,000, it would not
have been surprising if 'she had passed the case over without attention.
But when it became apparent that the American Commission was seri-
ously considering the claim, the agent tfor Mexico began to look about
for evidence against it.

The claimant’s testimony, by excluding all names of third parties,
gave no clew for the discovery of witnesses; and the most that Mexico
could do was to secure affidavits {rom persons who said they had never
heard of any seizure of cotton, but who, from their position on the
frontier at the timne, would have been likely to hear of it if it had taken
place. This negative evidence was not received until 1874, too late for
admission under the rules. In the following year, when the labors of
the Commission were drawing to a close, the American Cominissioner
oftered to admit it, provided time should be given to the claimant to file
further proots.

This proposition the Mexican Commissioner declined, and the affida-
vits were not filed. A synopsis of them, however, was placed with the
papers and is now in the State Department. They werenot among the
new evidence presented to the umpire and afterwards to the United
States Government with the application for a rehearing, and were in
no wise relied upon to support that application.

The Commissioner, Zamacona, erred in not allowing these proofs to be
filed and rebutted; his error was that of a sworn judge of which Mexico
herself might have a right to complain. But if it be conceded, as has
been urged, that in this particular he acted as the representative of
Mexico, the defendant, the foregoing statement of the merits of the case
is sufficient to justify his refusal and to absolve Mexico from any charge
of laches.

Such, however was not the opirion of the American Commissioner,
who made an award in favor of the claimant, based apparently more on
the lack of defensive proof than on the strength of the plaintiff’s case,
which award was affirmed by the umpire to the amount of $487,810.68.

A motion for a new trial was entered on the 29th of January, 1876, and
referred by the Commissioners to the nmpire, who held it under consid-
eration until October 20, 1876, when he denied it on the broad ground
thathe had no power nnder the treaty to review his own judgments. His
decision was rather a surprise, as the contrary had been supposed by
many gentlemen learned in the law, among them Mr. Wm. M. Evarts,
afterwards Secretary of State, who made a similar application on behalf
of his client, the “Rosario y Carmen Mining Co.,” whose claim against
Mexico had been rejected by the umpire (House Report 700, Forty-
fifth Congress, second session. In the Weil case the umpire also dis-
carded the new evidence, which, he said, * would certainly contribute
to the suspicions that perjury had been committed and the whole claim
was a frand.” DBut he added that, ¢ if perjury shall be proved here-
after no one would rejoice more than the umpire himself, that his decision
should be reversed and that justice should be done.” These new proofs
were not obtained until 1876, months after the award of the umpire,
and then only by means of an accidental meeting between the counsel for
Mexico and General Jas. E. Slaughter, an ex-Confederate officer who
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had been stationed in Texas during the war, and the first person whom
the counsel had been able to discover with any knowledge of Weil or
his transactions at that time. Informed of this claim, he promptly de-
nounced it asfraudulent, and through his exertions the original books
and correspondence and other documents of the claimant were brought
to light, which clearly proved the fraud.

This evidence (comprising the affidavits of three of Weil’s partners,
who had no part in, or knowledge of, the prosecution of the claim, and
over two hundred letters of the firmn, including seventy from Weil himn-
self) showed that Weil was a trader of very limited means, which were
bound up in a partnership with a number of persons, none of whom
were parties to or witnesses for the claim and several whom denounce
it under oath as a fraud. That, as a mewmber of this partnership, Weil
had, in 1863, secured a contract with the Confederate governor of Lou-
isiana to import for the State ammunition, cotton cards, clothing, arms,
&ec., for which the State was to pay in cotton; that, as neither Weil
nor his tirm had the means to carry out this contract, an arrange-
ment was made with a merchant in Matamoros, named Jenny, who
had a credit in Switzerland, under which arrangement some $10,000
worth of goods were furnished for the use of the State; that in 1864,
when, according to the evidence presented to the Commission, Weil was
engaged in purchasing and transporting the cotton alleged to have been
seized by Mexico, he was in reality engaged in taking these goods to
Shreveport, the Confederate capital of Louisiana; that on the 20th of
September, the day of the alleged capture, the two most important eye-
witnesses were, in fact, hundreds of miles away from the Mexican bor-
der, and that Weil himself was in Shreveport endeavoring to get cotton
in payment for the goods; that he failed in this effort, owing to the in-
terference of the Contfederate military authorities, and that after the
surrender, by arrangement with the Swiss creditors of Jenny, he pros-
ecuted a claim on their behalf for the value of the cotton due, which was
paid by the reconstructed State governmeut of Louisiana to the amount
of about $100,000. In fine, that neither Weil nor his associates owned
1,904 bales of cotton at the time alleged, and that no such cotton or any
other property of his or theirs was seized by the authorities of Mexico.

Certain supplementary evidence was discovered in the Treasury De-
partment and inclosed to the mexican minister by Secretary Blaine in
a note dated December 9,1831, showing that one of the main witnesses
confessed his perjury to a special agent of the Treasury Department,
and songht through him to negotiate with Mexico for the exposure of
the fraud.

IV.—LA ABRA CASE.

La Abra Silver Mining Company, chartered November 18, 1865, under
the general law of the State of New York (some of whose stockholders
swore, as did certain other witnesses, that all were American citizens),
brought evidence before the Mixed Commission to show that it had
been induced, in the year above named, daring the French ocenpation
and war with Mexico, by representations (not specified) made in Hom-
boldt’s ¢ Essai Politique,” published in 1808, and by allusions made in
Ward’s book on Mexico, published in 1828, as to the richness of certain
silver mines in Tayoltita, State of Durango, Mexico; and, further, by
the representations to the same effect of William H. Smith, agent of
Juan Castello de Valle, a Spaniard, part owner of some of said mines,
of de Valle himself, and of Thomas J. Bartholow and David Y. Garth,
who were sent to Mexico as agents of the persons proposing to form
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when, for the purpose of arguing the cause, other coansel became neces”
sary, it rose to the respectable sum of $3,962,000.

One Alonzo W. Adams became the agent of the company for the col-
leetion of proofs, and in that capacity proceeded to Mexico and else-
where, and procured the greater part of evidence which was submitted
on its behalf.,  With the exception of the imperfect evidence of title, no
documentary proofs were filed except five pretended threatening letters,
the latest of which is dated July, 1867, eight months prior to the alleged
enforced abandonment of the mines, and six months before the company
gained its civil suit above referred to against one of the officials, after
which it was said it extracted $17,000 from twenty tons of ore. The
other threatening official who was compelled to resign in the same month
of July, 1867, and criminally prosecuted in the same year, appeared in
1872 as a witness for said company, but denied that he had threatened it.

lxcept the above documents, the evidence consisted entirely of ex
parte attidavits, in the composition of wost of which the guiding hand
and the pecaliar diction of Adams himself are plainly apparent.

The books of the company were not brought from its headquarters in
New York, nor were any extracts given from them to show its receipts
from sales of stock or other sources, or its expenditures; nor was the
correspondence of the company withitsofficersin Mexicoadduced toprove
either the richness of the mines or the hostility of the Mexicans. On
this point the wmpire in his decision said: ¢“In so well-regulated a busi-
ness as the umpire believes that it really was, he cannot doubt that
books would have been kept in which the daily extraction of ores would
have been regularly noted down, and that periodical reports would have
been made to the company at New York. Neither books nor reports
have been produced, nor has any reason been given for their non-pro-
duetion.”

It was contended on behalf of Mexico that the proof of citizenship
of the stockholders not having been made as to each separately, was
insufficient. Her evidence was to the effect that some of the mines had
long been abandoned as worthless, and that snch of them as had been
worked by de Valle had yielded such moderate returns as to make the
price alleged to have been paid for them a most extravagant one; that
if Garth and Bartholow did not deceive the company, they were them-
selves deceived as to their value; that the company’s agents were
totally incompetent and inexperienced in mining, and their expendi-
tures, though much exaggerated, were yet reckless and ill directed, inas-
much as the new buildings and works were poor and badly located, and
the old reduction works were destroyed before the new were commenced,
rendering it impossible tor the current expenses to be paid from the
product of the mines if they had been adequate to that purpose; that
the so-called ores were generally worthless rock or “tepetate,” and that
what little silver was finally extracted was gambled away or made use
of by Superintendent Exall ; that there were no robberies, persecutions,
or enmity to the commpany on the part of the Mexican people, or civil
and military authorities, but that, on the contrary, ample protection
was extended to it, and frequently extraordinary safeguards given its
officers during the hostilities with the French; that as early as the
summer of 1867 the company failed to pay its workmen, but soon com-
promised and agreed to pay them a smaller amount in cash than for-
merly and a larger amount in goods; that later, its money and credit
being exhansted and the worthlessness of its ores demonstrated, it was
unable to carry out even this agreement, and ceased operations alto-

; that the superintendent, Exall, gave the * persecuting” judge
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written permission (which was produced in evidence) to occupy the
company’s hacienda, the subject of the law-suit above referred to, and
went to New York, leaving the clerk, Granger, in charge ot the mines
and works; that (wranoer, as the 1eplesultdt1ve of the company, ex-
tended this permission in August, 1863, five months after thepletended
forcible expulsion of the comp;my; that no ores were taken by the peo-
ple and no attempt by the authorities to possess themselves of the com-
pany’s property, but that Granger, as admitted in his own testimony,
himselt” sold and recovered a portion thereof for his own benefit; that
at length, the time having expired for which under the Mexican law the
company could hold its mines without working them, and Exall not
having returned, Granger himself, as also appear ed from the company’s
evidence, had denounced and entered into possession of some of them,
and was holding them at the time of the trial; and further that some
of the testimony in behalf of the claimant was forged. and some ob-
tained by bribery and other unlaw{ul means.

The company’s witnesses in rebuttal reiterated, in the main, the state-
ments of its former witnesses, with some discrepancies. They denied
that the old reduction works had been destroyed, but did not elaim that
they had ever been used, during the eighteen months the company’s
stamp-mill was building, to reduce, in aid of the current expenses, the
ores which de Valle’s books, according to Bartholow, had shown to yield
$650 per ton. They admitted the amicable agreement with the threat-
ening judge for the occupation of their hacienda. but denied that Granger
had any authority to extend it, or that he had been left in charge of
the mines.

The Mexican Commissioner, deeming the proofs to be not only insuffi-
cient, but inconsistent with each other and with the company’s long
silence and delay in presenting its claim, rejected it in toto.

The American Commissioner gave it as his opinion that the company
should be paid what it had expended, with interest; but, as the claim
was to go to the umpire, he fixed no amount.

The umpire accepted the statement of the president of the company,
from which the statements of the other witnesses differed materially as
to the expenditures, added the $17,000 alleged to have been realized
from the 20 tons of ores reduced, and awarded their sum, with interest,
in lieu of the ¢ prospective profits” claimed by the company, which he
expressly and with muech argument excluded. Having doue this, he
turned his attention to the ores alleged to have been mined and aban-
doned, the cost of extracting which had been included in his award
covermg the expenditures, and from which, if at all, the ¢ prospective
profits” of the company were to have been deuved Expressing his
surprise, in the langnage above quoted, that the books and reports of
the company had not been produced, and no reason given for their non-
production, he estimated the amount and value of these ores from the
conflicting statements of witnesses, allowed $100,000 for this portion
of the claim, and added interest on that. Altogether the award
amounted to $683,041.32.

A motion for a new trial was promptly entered by the Mexican agent
on the ground of perjury in the evidence, and also on the ground that
the umpire in awarding $100,000 and interest for the ores in addition to
the allowance for expenditures and interest made by the American Com-
missioner had exceeded his powers, and that that part of the award was
invalid as depending on the single vote of the umpire. In overruling
this motion at the same time as that in the Weil ease, the nmpire did not
admit that he had exceeded his powers by inelading in his award pay
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ment for the abandoned ores. Referring to the charge of perjury, he
said: “If perjury can still be proved by further evidence, the umpire ap-
prehends that there are courts of justice in both countries by which per-
jurers can be tried and convicted, and he doubts whether the Government
of either would insist on the payment of claims known to be founded on
perjury.”

The new evidence on this case was not procured until 1877, when the
Mexican Government learned of the whereabouts of certain original
papers of the company in the possession of its employés, procured with
considerable difficulty and forwarded them to Washington. They con-
sist of the press copy-book, duly aunthenticated, of the company’s office
at Tayoltita, covering the correspondence of its officers from January,
1866, to August, 1868; original letters of its treasurer and superintend-
ent before and after the alleged abandonment, and other documents.
These papers show that the company was deceived as to the value of
the mines, and that Bartholow at least aided in the deception ; that its
expenditures were ignorantly directed and were much exaggerated in
the claim, the books showing them to have been not more than $101,472
up to the spring of 1867, when after the company had tried to raise
means in Mexico and f.uled the superintendent’s draft for $5,000 was
refused by the treasurer. That part of the expenditure which the wit.
ness swore was for 550 feet of the Nuestra Sefiora de Guadalupe mine was
in reality paid for 550 shares of the stock of Nuestra Sefiora de Guadalupe
Company, whose claim for damages for the enforced abandonment of its
mine was rejected by the umpire; that the company issued stock for the
twenty-two twenty-fourths of LLa Abra mines, instead of paying for it in
gold as sworn to by Bartholow, and that theremaining two twenty-fourths
belonged to a person who, although an unsuccessful claimant against
Mezxico, did not charge her with having driven him from that valuable
property; that there was no general hostility to Americans or special
hostility to this company on the part of the Mexican people or authori-
ties, but that, on the contrary, their relations to itsofficers were friendly,
and that “prorogas” or extensions of title were frequently granted to
the company; that no onerous taxes were enforced and no loans not of
a general character levied upon the company, and that these were re-
fused payment with impunity under the plea of lack of means; that no
mule trains were ever taken from the company, and thatit never owned
any ; that its employé was murdered by another of its employés, who
was promptly tried, convicted, and shot by the military anthorities;
that no assault was made upon its buildings; that the difficulty with the
local authorities in June and July, 1867 (styled by the superintendent,
in a letter to the treasurer, ‘“a little sport with the officials, which
was gotten through without much trouble”), was due to the canse
stated by the witness for the defense, to wit, that the superintendent
had, as expressed by him in the letter above referred to, ‘‘ reduced the
cash payment from one-third,” and that the ‘“sport” occasioned no in-
convenience to the company ; that the ¢ ores ” were worthless, the reduc-
tion of 90 tons yielding, according to the superintendent’s report of
August 5, 1867, less than $5 per ton, which did not pay for the mining,
and the rest being so poor that, according to his report of October 6,
1867, it would not ¢ pay to throw it in the river” ; ; that for this reason,
if for no other, they were not carried off by Mexmans, and are still at
the mmines; that as early as July, 1867, the company was in debt at Tay-
oltita over $3,000, exclusive of the $5, 000 draft above mentioned, upon
which suit was aftcrwards brought by the Bank of California; that at
the same time judgment by default was entered against the company in
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New York for over $50,000 in favor of T. H. Garth (a stockholder in,
but not a witness for, the company), on certain notes of the company
in a suit in which Ely, who swore he was the company’s attorney from
its inception, appeared for the plaintiff; that then, all supplies from
New York being cut oftf by the company, the superintendent was obliged,
in order to keep up the semblance of operating the mines, to employ four
Mexican miners (of whom he says in lis report to the treasurer, “ We
;an do better with them when they are a little hungry ”), on a promise
to pay them in goods, at a heavy profit, one-half the value of the ore
they might get out; that the superintendent was not imprisoned, but
only told to consider himself in arrest (at his own haeienda) for alleged
contemptuous treatment of a judge, and that he straightway complained
to the prefect, after which no further restraint seems to have been im-
posed upon him ; that no redress was denied the officers of the company,
because no wrongs were inflicted upon them, although they seem to
have written some truculent letters to officials in aunticipation of diffi-
culty ; that the officers of the company were not ignorant of theirrights
as American citizens, inasmuch as Superintendent Bartholow proposed,
if certain taxes were imposed upon him, to hoist the American flag, and
to have them taken from under it by the military, the result of which
threat was, as he explained it to Treasurer Garth in bhis letter of April
10, 1866, that instead of paying three or four thousand dollars he only
paid thirty ; that when Garth instructed Superintendent Exall, in his
letter of July 10,1867,to be firm in maintaining his rights as an Amer-
ican citizen in any difficulties with the authorities, the latter replied, on
the 6th of October:

There are no difficulties about authorities, boundaries, or anything else, concerning
the mines and hacienda, provided there is money on haud, and money must be sent.

That Exall’s trip to New York in March, 1868, which was treated by
the Commission as a sudden and enforced abandonment of the mines,
was talked of for some time previously, and that it was made by him
¢ to inquire into the intentions of the company,” as stated in his letter
of February 21, 1868, turning over to Granger the mines and property
of the company. That Ixall’s relations to the company’s property at
Tayoltita did not cease until long after March, 1868, inasmuch as his
letters to Granger up to July of that year direct him to extend the per-
mission given to Judge Soto not to let anybody see the books, &c., and
detail a negotiation he was ecarrying on with some parties in the United
States, hoping to inveigle them into the purchase of the mines in order
to get the arrears of salary due himself and Granger, which, he says,
“the old company refuse to pay us,” and moreover, that Exall was ex-
peceted to return, since Granger, in August, 1868, promised the collector
at Tayoltita that the taxes should be paid on the return of the super-
intendent, in November. That the paid-up stock of the company, ac-
cording to their report for 1877 (the first made since 1868, when they
swear the stock became worthless), had increased since 1868 from
$157,000 to $235,000, which latter amount the president of the company
in his affidavit of September 28, 1870, swore had been received trom
sales and subscriptions.

Finally, that some of the testimony offered by the company in its
claim was forged by Adams, and that so much ot it, not forged by him
or others, as went to sustain any allegation of the company on which
the slightest claim against Mexico could be founded, is rank and un-
blushing forgery.
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V.—PROCEEDINGS DURING (GENERAL GRANT'S ADMINISTRATION.

Acting upon the suggestion of the umpire above mentioned, Mr. Avila,
the agent of Mexico before the Commission, proposed at the close of its
session to enter on its records the following declaration :

The Mexican Government, in fulfillment of article 5 of the convention of July 4, 1868,
considers the result of the proceedings of this Comnmission as a fall, perfect, and finalset-
tlement of all elaims referred to in said convention, reserving nevertheless the right to
show, at some future time, and before the proper authority of the U'nited States, thatthe
cliims of Benjamin Weil, No. 447, and La Abra Silver Mining Company, No. 439, both
ou the American docket, ar efrandutent and based on aftidavits of perjured witnesses—
this with a view of appealiug to the sentiments of justice and equity of the United
States Govermment, in order that the awards made in favor of claimants should be
set aside.

But this entry was objected to by the American agent and Secretary,
and when the Secretary of State was informed by the Mexican minister
of the intended appeal, he made haste to say that he—

Must decline to eutertain the consideration of any question which may contemplate
any violation of, or departure from, the provisions of the convention as to the final
and biuding nature of the awuards, or to pass upon, or by silence to be considered as
acyniescing in, any attempt to deterniine the etfeet of any particular award.

To correct the misapprehension ot the Secretary, Mr. Mariscal assured
him that it was not the intention of Mexico to put in doubt the final
and conclusive character of the two awards, but only—

At some futnre time to have recourse to sonie proper authority of the United States
to prove that the two claims were based on perjury, with a view that the sentiments
of equity of the Government of the United States, once convinced that frauds have
actually been committed, will then prevent the definite triumvlh of these frauds.

This course was subsequently fully approved by my Government. 1n
the mean time steps had been taken in both houses of Congress toward
providing for the distribution of the awards, the first installment of
which had been promptly paid on the 31st of January, 1877. A Dbill for
that purpose had passed the House and been reported from the Judi-
ciary Comittee of the Senate. But when that committee learned of
the charges of fraud, the bill was, at the request of the Chairman, Mr.
Edmunds, recommitted and not allowed to pass. (Cougressional Record,
second session Forty-fourth Coungress, vol. 5, Part I1I, page 2216.)

The main ground of Mr. Secretary Fisl’s decision in this case was the
provision of the convention that the awards of the Commission should
be final and conclusive. The very important part that Mr. Fish had
just taken in the arbitration with Great Britain made him very likely
to consider these cases as of a political nature.

Mr. Fish himselt did not perhaps foresee that even in that case it might
atterwards be necessary for his Government to appeal to Great Britain
for the review of the purely political award made by the Halifax Com-
mission on the ground of fraud in the evidence.

It is important to quote here the opinion of the Supreme Court on this
point. It reads as follows

As Dbetween the United States and Mexico, the awards are final and conclnsne
until set aside by agreement between the two Goveruments or otherwise, * *

Asbetween the United Statesand the claimants, the honesty of the claims is always

open for inquiry for the purposes of fair dealing with the Government against which,
through the United States, a claim has been made.

VI.—PROCEEDINGS DURING PRESIDENT HAYES’S ADMINISTRATION.

The administration suspended recognition of the Government of
General Diaz, then established in Mexico, and the new minister to
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‘Washington, Mr. J. M. Mata, was not received. Informal communica-
tion was kept up thirough Mr. Cuellar, holding over as chargé d’affaires,
and in May of that year Mr. Cuellar trausmltted to Mr. Evarts a copy
of a dispatch received from thesecretar v of foreign affairs, Mr. Vallarta.
In that dispatch Mr. Vallartaapproved the course of this legation in the
matter, and added:

However painful it may be to Mexico to give away the considerable amounts of the
awards allowed in the cases of Benjamin Weil and the Abra Mining Company when
the fraudunlent character of these claims is once known, it the appeal to the sentiments
of justice and equity of the United States Government announced in the tirst of the
statements in question should for any cause whatever be ineffective, the Mexicau Gov-
ermment will conscientiously fulfill the obligations imposed on it by that international
compact.

To this communication no answer was received, and no further corre-
spondence took place until the 6th of October, when Mr. Cuellar trans-
mitted to Secretary Evarts a copy of a dispatch from Mr. Vallarta,
dated September 7, 1877. In that dispatch Mr. Vallarta renewed his
assurance that it was not the intention of Mexico to evade her obliga-
tions under the convention of 1868—
but simply to demonstrate the frandulent character of the claims, hoping that the
United States Government, becoming conviuced that the grounds of such claims are
surely false, and that its prmelpal ovidence consists in affidavits of perjured wit-
nesses, will not find just and equitable that the authors and abettors should receive
the award granted them erroneously, and which wonld constitute a reward of their
criminal deneanor, that ought, on the contrary, to deserve a severe punishment.

‘With this view the Mexican Government had prepared two pamphlets,
covering important documents which accompanied the dispatch, and
were transmitted with it to the Secretary of State. The pampblets
contained the awards of the umpire and the arguments by the agent of
ngico on the motion for rehearing, which had been submitted by him
in the two claims; also full extracts from the newly discovered evidence,
showing the fraud in Weil elaim ; also the diplomatic correspondence
above given.

Mr. Seward, in a note dated October 23, 1879, merely acknowledged
their receipt.

Meantime the claimants had been pressing for the distribution of the
first installment, alleging that no authority from Congress for this pur-
pose was necessary. But Congress convened in October, and soon after
a resolution was introduced in the Senate instructing the Judiciary Com-
mittee to inquire as to the necessity of legislation, and another in the
House prohibiting the Treasurer of the United States from paying any
moneys on the two claims until further information should be had
{House joint resolution 39, of November 7,1877).

Thereupon Mr. Secretary Evarts submitted the question of the dis-
tribution of all the awards to Congress by a letter to the Chairman of the
House Committee on Foreign Aftairs. In that letter, referring to these
two cases, he said:

My predecessor had submitted a bill to carry out these purposes to the last Congress,
which passed the House unanimously, and received the approval of the Committee on
_Foreign Relations and of the Judiciary in the Senate. The final passage of the bill
in the Senate was arrested in the last days of the session hy a suggestion that evi-
dence might be presented that two of the awards were based upon “fraudulent testi-
mony, and that some delay should be allowed for that reason.

Since that time the Mexican Government has simply presented in a pamphlet form
the motions made for a rehearing hefore the umpire (Sivr Edward Thornton) in the
cases of Benjamin Weil aud of La Abra Mining Company, adding thereto the corre-
%pondeuce between the Mexican minister, Dou Ignacio Mariscal, and my predecessor,
Mr. Fish, in reference to these two cases. These motions were denied Ly the umpire,

and these awards, standing upon the same footing of finality under the convention
with all the Others, are awa,ltmor distribution.
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In a communication accompanying these pamphlets, Senor Cuellar, the Mexican
chargé d’attaires ad interim, states that the object of this appealof his Government is
‘uot to prevent the paviment of the awards made by the mmpire in the now extinet
Mixed Claims Cominission, but only iu the interest of rectitude and justice, to render
manifest the fraud committed by the parties interested.

I beg leave to inclose a copy of the bill of the last session, and to ask that it may
be promptly considered, that this Department may be relieved from the importunities
of the c¢laimants, an installment on whose awards is now in the hands of the Govern-
ment of the United States.

It will be seen that Mr. Evarts apparently did not know that the
pamphlets contained, in the Weil case at least,ample proof of the frauds
alleged. Whether he was led to the position which he assumed by such
a mistake or not, that position was nevertheless unfortunate, for it in-
duced the claimants to believe that the claims against which fraud was
charged would Dbe treated just like the others and not separated from
them for investigation. In fact a meeting was held of attorneys repre-
senting the various claims on which awards had been made, at which, it
is said, the attorneys for Weil and La Abra persuaded the others that
they could prevent the passage of any bill excepting their claims from
payment. It was therefore determined that all the claimants should
oppose the passage of the House resolution or any similar measure, and
several attorneys representing unquestioned claims appeared before the
Committee on Foreign Affairs in company with the attorneys of Weil
and the Abra Company and denounced the action proposed in the
House resolution.

The counsel of the Mexican legation appeared before the committee,
stated the attitude of Mexico in the matter, and suggested that the two
claims should be separated from the others in order that any investiga-
tion might not delay the payment of honest claims. Mr. Benjamin Wil-
son, a member of the committee, opposed the investigation or separation
of the two claims from the others. He then immediately offered a res-
olution referring the letter of Secretary Evarts and House resolution
No. 39 to a subcommittee.

This resolution was passed and the subcommittee appointed, with Mr.
Wilson at its head.

The committee confined its investigation to the question of jurisdic-
tion, and after several conferences with the Secretary of State they
declined to go further than to relieve him of any obligation to pay the
claims against which fraud was charged, leaving the whole matter to
his discretion. To meet this view the following amendment was pro-
posed to the general bill for the distribution of the awards:

SEC. 5. That nothing contained in this act shall be construed as precluding the
President of the United States and the Secretary of State, upon application by the
Mexican Government, from the consideration of any particular claim or claims wherein
awards against Mexico have been made, nor from the investigation of any alleged
frauds or perjury materially affecting said particular awards; and pending any such
inquiry and doring any negotiations between the United States and Mexico, if any,
respecting said particular claims, it shall be at the discretion of the President to de-
termine as to the suspension or payment of the amounts which otherwise would be
payable upon said claiws so made the subject of inquiry or negotiation.

The bill (H. R. 2117) was thus reported to the House December 12,
1877, with House Report 27, and recommitted. On January 23, 1878,
the Mexican chargé d'affaires transmitted to the State Department a
note restating the attitude of his Government, referring to the proofs
of fraud, the declarations of the umpire, and the proceedings in Con.
gress, and adding that—

The investigation, by exposing the frauds, will not only be a service to morality,

but will also make elear the faulty methods adopted by International Commissions
and conduce to their improvement.
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To this Secretary Evarts, on January 24, replied that—

When first advised of any complaint on the part of Mexico, he had submitted the
matter to Congress, where a bill was pending authorizing inquiry by the President.
It such a clause should be retained inany act which might be passed, due weight will
be given to the points and suggestions in the note of the chavgé d'attaires.

The House bill No. 2117 was again reported by the committee Jan-
uary 25, 1878, with the fitth section slightly amended.

The language of this section authorized suspension of the awards
only in the event of diplomatic negotiations being had with Mexico with
regard to the clais.

IFebruary 23 the chargé d’affaires advised the Secretary of State of the
receipt, by the last steamer, of authentic proofs of fraud in the Abra case.
The receipt of this note was acknowledged March 7.  Subsequent corre-
spondence was had on the 20th and 23d of March, and the 1st and 2d
of April, the Mexican Government asking, and the State Department
granting, copies of certain atfidavits iu the Abra claim, upon which,
with the new evidence, it was thought indictments might be founded.

The Calendar of the House being erowded, the holders of unquestioned
claims became anxious for the fate of their cases. At their instance,
therefore, Senator Davis, of Illinois, on the 1st of April, 1878, intro-
duced a bill (8. 1016) precisely similar to that reported trom the House,
which was referred to the Judiciary Committee.

April 18 this bill was reported from the Committee by Mr. Davis with
amendments. The permissive section 5 of the House bill was stricken
out and the following substituted :

SEc. 5. That the awards made in the case of Benjamin Weil and in the case of the La
“ Abra Silver Mining Company shall not, nor shall any part thereot be paid except as
in this seetion provided. The President of the United Statesshall, within six months
next after the passage of this act, consider and determine, nupon such evidence and
information as he shall deemn just, whether there is probable cause to believe thut
the honor of the United States or considerations of justice and equity require that
said awards, or cither of them, shall be opened or set aside, or a new trial he had in
respect of the validity or justice ot the respective claims on whieh they are founded;
and if the President shall so determine, the award or awards so determined upon
shall not be paid, and shall be suspewded to await such action in respect thereto as
the two Governments may in dne course agree upon.  But if the President shall not
g9 determine as aforesaid, within said six months, then the award or awards afore-
said shall be paid in the manner and proportions provided for the other awards in
this act wentioned.

About this time counsel for the legation consulted with the district
attorney in Washington with regard to indicting Alonzo W. Adams,
the principal agent in the Abra claim. Upon a careful examination of
the statutes the district attorney concluded that none of the laws in
regard to conspiracy, &c., in the matter of fraudulent claims against the
United States were applicable. Nor would an indictment for perjury
lie, since, even if false swearing in such a proceeding came within the
statutes against perjury, the limitation of the statute had expired.

The counsel then went to New York and saw the State’s attoruney,
Mr. Phelps, hoping upon the authority of an old case (State vs. Roget)
to get an indictment for conspiracy, in which an overt act had been
committed within the jurisdiction. Mr. Phelps, after some hesitation
and examination of the decisions since the adoption of the code, advised
the counsel by letter that an indictment could not be maintained in the
case presented.

On the 24th of April Mr. Wilson, of West Virginia, made a further
report (FL. Reports, No. 700) from the Committee on Foreign Affairs, on a
petition of the Rosario y Carmen Mining Company, for a rehearing of
their claim, which had been rejected by the Commission, and the appli-
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cation for a rehearing of which, when made by Mr. Evarts, as above
stated, had been denied by the umpire. Mi. Wilson’s report proposed
to add to section 5 of the House bill the following :

Aud nothing contained in this act shall be construed as precluding the President of
the United States and the Secretary of State from considering the application of any
American claimants whose claims were rejected by the Commissioners or wmpire, or
whose claims from any cause failed to be considered by the said Commissioners or
umpire.

The effect of this proposition would have been to defeat the investi-
gation asked for by Mexico in the two cases, unless she would consent
to reopen the $466,000,000 of rejected American claims, and also to con-
sider all claims which ¢“for any cause” had not been presented to the
Cominission. There was no proposition to reconsider rejected Mexican
claims against the United States, of which some $30,000,000 (known as
the Indian raid cases) were thrown out upon the technical construction
of the Gadsden treaty, to wit: That while Mexico was bound by the
treaty of Guadalupe Hidalgo to protect the United States from raids of
Mexican Indians, the United States were absolved forever by the Gads-
den treaty from the similar obligation of the treaty of 1843 to protect
Mexico from raids of American Indians.

Mr. Wilson’s report and amendment were placed upon the Calendar to
accompany the bill (House Report 2117).

On the 9th of May Mr. Davis called up in the Senate S. 1016, and ex-
explained its provisions. A speech was commenced in opposition to the
fitth section, when, on motion of Mr. Edmunds, the doors were closed
and the bill considered and passed in secret session.—(Record, vol. 7,
Part IV, pages 3307-8.)

Ou the 21st of May, 1878, Mr. Wilson, in the House, moved to take the
Senate bill from the Speaker’s table and place it upon the Calendar to
be considered in connection with House Report 2117.

Mr. Wilson secured an evening session (June 4) for debate only on
the bill on an agreement to have the vote taken the next day without
debate.—(Ibid, pp. 4102-3.)

At the evening session Mr. Wilson opposed investigation and the
Senate bill. Mr. Chalmers replied, going into the facts of the claims,
favoring both an investigation and the Senate bill and alluding to the
new evidence in both cases.

The next day the bill being called up, Mr. Wilson moved the fifth sec-
tion of the House bill as an amendment to the Senate bill, and the follow-
ing amendment was adopted on motion of Mr. Butler, of Massachusetts:

And it is a condition of this act thut the President of the United States may con-
sider petitions of claimants whose claims were rejected by the Commissiouners or
umpire or whose claims from any cause failed to be presented or considered by the
Commissioners or umpire, and provide for a rehearing thereof.

On a rising vote the ayes were 119, noes 28.

A short discussion took place between Messrs. Atking, Dunnell,
Wilson, Eden, Butler, and Calkins. The latter asked if the amend-
ment (of Mr. Wilson, as amended) could be divided. He thought
the first part right, but the Butler proposition wrong. The Speaker
replying in the negative, Mr. Calkins hoped the amendment would be
voted down.

On arising vote the ayes were 77, noes 55. Mr. Finley called for tel-
lers—ayes 96, noes 55. Messrs. Boyd, Lapham, and Tipton called for
the ayes and noes—ayes 117, noes 107; and the bill passed as amended
by Messrs. Wilson and Butler.—(Zb., pp. 4155-6.)

The Senate, on motion of Mr. Davis (Ib., p. 4171), non-concurred in



766 MEXICAN CLAIMS.

the House amendments. On motion of Mr. Wilson (1., p. 4312), the
House insisted and asked a conference.

The Senate, on motion of Mr. Davis, agreed to a conference, and ap-
pointed Messrs. Davis, Thurman, and Blaine. (Ib., p. 4479.) The
Speaker appointed Messrs. Wilson, Chalmers, and Banks as House con
ferees. .

The bill remained some days in conference, when the fifth section was
drafted as it finally passed in the act of June 18, 1878:

SEC. 5. And whereas the Government of Mexico has called the attention of the Gov-
ernment of the United States to the claims hereinatter named, with a view to a re-
hearing ; therefore be it enacted that the President of the United States be,and he
is hereby, requested to investigate any charges of frand presented by the Mexican
Government as to the cases hereinafter named, and if he shall be of the opinion that
the honor of the United States, the principles of public law, or considerations of just-
ice and equity require that the awards in the cases of Benjamin Weil and La Abra
Silver Mining Company, or either of them, should be opened and the cases retried, it
shall be lawful for him to withhold payment of said awards, or either of them, until
such case or cases shall be retried and decided in such nianner ag the Governments of
the United States and Mexico may agree, or until Congress shall otherwise direct;
and in case of such retrial and decision, any moneys paid or to be paid by the Repub-
lic of Mexico in respect of said awards, respectively, shall be held to abide the event,
and shall be disposed of accordingly ; and the said present awards shall be set aside,
moditied, or aftirmed, as may be determined on such retrial: Provided, That nothing
herein shall be construed as an expression of any opinion of Congress in respect to
the character of said claims, or either of them.

This amendment and the conference report were promptly agreed to
in the Senate.

On the 17th of June Mr. Wilson presented the report in the House
and yiclded to Mr. Butler. The former opposed the adoption of the
conference report because it did not provide for rejected American
claims, but his motion was lost.

On the 20th of June Sefior Zamacons addressed a note to the State
Department referring to the previous correspondence and to the action
of Congress. He said that Mexico, in view of her obvious interest in
the matter, could not be less anxious than Congress to prevent the tri-
umph of a culpable speculation, carried on under the protection of an
international arbitration.

The State Department, under date of January 24, had promised, in
the event of the passage of such a bill, to give due weight to the sug-
gestions of Mexico. The passage of this bill, in itself & monument to
the integrity and rectitude of Congress, prompted Mexico to insisé on
her appeal to the equity and justice of the United States,and to hope
that investigation might lead to her release from this heavy tribute to
perjury and fraud.

On July 1, 1878, Mr. Evarts replied, alluding to his former note of
January 24, and adding:

As the act, as it passed Congress, embraced the provision referred to, I have to re-
quest an explicit statement as to what Mexico has to say and expects to prove in re-
gard to each of the cases in question.

On July 25 Mr. Zamacona, in reply, stated the character and effect of
the newly-discovered evidence, and added that other testimony, which
would not be given voluntarily, could be secured at a judicial trial.
The note also alluded to the claim of Mexico; that the umpire,in his
award for the value of the ores in the Abra case, had exceeded his
powers and gone beyond the matter submitted to him.

On August 17 Mr. Evarts said in reply:

The attention of the Department at present must be necessarily confined to the
consideration of such proofs as Mexico is prepared to submit to its examination, and



MEXICAN CLAIMS. 767

as may show, or tend to show, that these awards, or either of them, should not be
held conclusive between the two Governments, as is provided by the terms of the
convention under which they were made. * * * I must, therefore, desire that
your Governmeut should, in the first instance, and as completely as possible, lay be-
tore me the evidence in these cases, to which you refer in your note, as obtained since
the umpire of the Commission to which they were submitted decided the two cases in
question, and which, as you also state, will prove the fraudulent character of the two
claims aforesaid, by means of original books, docunents, and letters of the claimants,
as likewise by the depositions of credible witnesses. You will, I cannot doubt, at the
same time see the importance of exhibiting, on the part of Mexico, both the reasons
why the proofs now to be brought forward were not adduced at the trials before the
Commission, and the grounds of assurance that, upou any renewed examination of
the cases, these proofs would be accessible in a form to satisty judicial requirements
. as to certainty and verity.

On September 25 Mr. Zamacona responded that some delay would be
necessary in order to put the proofs in shape for convenient examination
by the Department. While Mexico considered the awards of the um-
pire as unwarranted by the proofs before it, she would not criticise
them unnecessarily, but only so much as might be necessary to show
the bearing of the new proots. The note concluded :

The undersigned, who has always bowed with respect to the convention of July,
15868, and to the decisions ot the Commission created by that convention, believes
himself excused from touching npon the finality of these decisions, since all that is
important, in the present stage of the correspondence, is that the Department cou-
siders itself authorized, as stated in its notes, by the act of Congress, not only to sus-
pend payment to the claimants referred to, but also to agree with iy Government,
sufficient grounds being shown, upon a new investigation, which eventunally may re-
lease Mexico from responsibility in the two cases. This spirit, which does so much
honor to the Government of the United States, and which accords with that mani-
fested by the umpire after the announcement of his decision in the claims of Weil and
La Abra, relieves the undersigned from the necessity of alluding to its effect, from a
legal point of view, of the finality of the two decisions cited.

Further correspondence passed, asking and granting permission for
the counsel of Mexico to inspect the papers on file in the Department.

On December 11 the proofs in the Weil case were transmitted to the
Departinent, and in January, 1879, those in La Abra case. To these
latter were added sundry documents subsequently received.

A printed volume of 182 pages, exhibited in parallel ¢olumns, and un-
der the several heads of the two claims, all material parts of the proofs
on which the claims had been allowed, and the newly-discovered evi-
dence; also, in full, the half dozen material affidavits on which the
award in the Weil claim had been made.

An introduction of fifteen printed pages was prefixed to this volume,
containing a history of the two claims as they stood before the Commis-
sion (hereinbefore shown); also setting forth the considerations which
induced Mexico to believe that the United States would not insist upon
the payment of the claims if shown to be frandulent; and, lastly, giving
a brief analysis of the newly-discovered evidence.

On the 8th of May, 1878, counsel for Mexico and for the claimants were
notified that the Secretary of State would hear argument in the Abra
case on the 10th of that month. At this hearing no attempt was made
to rebut the proofs filed by Mexico. The claimant rested its case upon
the award and the ¢ vested rights” acquired under it. The hearing was
concluded May 17.

Argument was heard in the Weil case a tew days later, the claimant
taking the same ground as in the Abra case.

On the 8th August, 1879, the Secretary reported to the President his
conclusions on the questions submitted to him, as follows:

First. Iam of opinion that, as between the United States and Mexico, the latter Gov-
ernment has no right to complain of the conduct of these claims before the tribunal of
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Commissioners and nmpire provided by the convention or of the jundgments given
thereupon, so far as the integrity of the tribuunal is concerned, the regulavity of the
proceedings, the full opportunity, in time and after notice, to meet the case of the
respective claimants, and the free and deliberate choice exercised by Mexico as to the
methods, the measure, and the means of the defense against the same.

I conclude, therefore, that neither the principles of publie law nor consideration of
justice or equity require or permit as between the United States and Mexico that the
awards in these cases should he opened and the cases retried before a new interna-
tional tribunal, or under any new convention or negotiation respecting the same be-
tween the United States and Mexico.

Second. I am, however, of opinion that the matters brought to the attention of this
Government on the part of Mexico do bring into grave doubt the substantial integrity
of the claim of Benjamin Weil, and the sincerity of the evidence as to the measure of
damages insisted upon and accorded in the case of La Abra Silver Mining Company,
and that the honor of the United States does require that these two cases should be
further investigated by the United States to ascertain whether this Government has
been made the means of enforcing against a friendly power claims of our citizens
based upon or exaggerated by fraud.

If such further investigation should remove the doubts which have been fairly raised
upon the representations of Mexico, the honor of the United States will have been com-
pletely maintained. If, on the other hand, shall fail in removing these doubts, or
they shonld be replaced by certain (,oudemnatmn the honor of the United States will
be vindicated by such measures as may then be dlctated

Third. The executive government is not furnished with the means of mstltutm'r
and pursuing methods of investigation which can coerce the production of evidence
or compel the examination of parties and witnesses. The authority for such an inves-
tigation must proceed from Congress. I would advise, therefore, that the proofs and
the conclusions you shall coine to thereon, it adverse to the immediate payment on
these awards of the installments received from Mexico, be laid before Congress for the
exercise of their plenary authority in the matter.

Fourth. It may be that, as the main imputation in the case of the La Abra Sil-
ver Mining Company is of frandulent exaggeration of the claim inits measure of dam-
ages, it may consist with a proper reservation of further investigation in this case to
make the distribution of the installnient in hand.

I have this subordinate consideration still under examination, and should you en-
tertain this distinction, will submit my further conclusions on this poins.

This decision, approved by the President, was communicated to the
Mexican minister and to counsel on the 20th of August.

August 25 the minister addressed a note to the Secretary, stating
that he must repeat the opinion frequently expressed by his Govern-
ment, that the interests of equity and justice, as well as the honor of
the United States, were affected by the questions raised in the two
claims. The minister also protested against the statement that the
charge in the Abra case was of mere exaggeration of damages ; alleged
that the charge and the proofs in support of it went to the root of the
claim, 4. e., that the abandonment of the mines by the company was vol-
untary and not comnelled by Mexico ; and further suggested that even
if Mr. Evarts’s statement was correct, that the question was one merely
of damages, * fraudulently exaggerated,” the interests of -justice would
not be served by paying over to the persons suspected of such frand a
large summ of money to aid them in recovering the balance and prevent-
ing investigation into their fraudulent practices.

Counsel for Mexicoalso filed a brief, taking the same ground, citing the
correspondence and previous arguments to show the charge, and the
proofs to show the facts, and contending that unless it was lheld that a
part was greater than the whole it could not be held that ¢ the main im-
putation” was of fraudulent exaggeration of damages. No answer was
ever made to the points raised in the note of the minister, but on the
6th of September Mr. Evarts communicated to him and to counsel a
supplementary decision, as follows:

The parties in the case of the La Abra Silver Mining Company having desired from
you a further consideration of the point raised in my former statement to you of my
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views in that case, and the inatter having been referred to me to that end, Irespectfully
submit my conelusion on that point.

1. Upon a renewed examination of the matter as laid before me by the Mexican
Government, [ am coufirmed in the opinion that the proper limits of the further con-
sideration which the honor of the Government should prompt it to give to this award
should confine the investigation to the question of a fraudulent exaggeration of the
claim by the parties before the Commission, to which, under the provision of the con-
vention, it was presented by this Government.

2. Upon a careful estimate as to any probable or just reduction of the claim from
further investigation, should Congress institute it, and under a sense of the obliga-
tion of the Executive Government to avoid any present deprivation of right which
does not seem necessary to ultimate results, [ am of opinion that its distributive share
of the installments thus far received from Mexico may properly be paid to the claim-
ant, reserving the question as to later installments.

If this conclusion should receive your approval, the payment can be made upon the
verification at the Department of State of the rightful parties to receive it.

Mr. Evarts being then at Windsor, Vt., counsel for Mexico called at
the Department of State to ascertain whether the brief and the note of
Mr. Zamacona had been before the Secretary at the date of his last de-
cision; and ascertained they had not been forwarded to him, and that
the note had not been even translated.

September 9 the counsel filed a motion for reconsideration of this sec-
ond decision of the Secretary.

September 13 Mr. Zamacona addressed a further note to the Sec-
retary, deploring the position taken by him in the second decision.

No notice was taken of the note of the minister, except a verbal prom-
ise to make a satisfactory answer, or of the motion of counsel, and the
money was paid immediately upon the Secretary’s return to Washington.

The two decisions of the Secretary were published at the time they
were made. But, notwithstanding that they called for action of Con-
gress, they were not communicated to that body until April 16, 1880,
in response to a Senate resolution of February 27 (Sen. Ex. Doc. No. 130,
second session Forty-sixth Congress.

This document (in addition to a statement of the decisions published
eight months before) coutained new matter in which the erroneous state-
ment of the Abra case was repeated, with the phraseology slightly
changed, as follows:

The most impressive complaint of the Mexican Government in the La Abra case bore
upon the award of damages as fraudulently exaggerated.

In reply to that part of the Senate resolution inquiring the ¢ grounds”
of the Secretary’s action, the paper proceeds at some length to state the
“grounds” on which the Secretary declined to do what he did not do,
1. e., reopen the cases diplomatically, and these grounds were stated so
strongly as to amount to an argument against any investigation what-
ever.

Again, in this part of the paper, the declination of the Mexican Com-
missioner to allow evidence in the Weil case to be filed was so stated
as to lead to the inference that the evidence which Mexico had at the
trial was part of or of the same tenor as the newly-discovered evidence
on which she asked a review of the claim, whereas the files of the Com-
mission showed that the old evidence, although the best she could then
secure, was, as above stated, of a purely negative character and unim-
portant.

While the recommendation for an investigation was repeated, no
allusion was made to the character of the proofs, and they were not
furnished to Congress as proposed by the Secretary in August, 1879.
Not only were the ‘grounds” of his recommendation for an investiga-
tion withheld from Congress, but the question of whether ¢ the honor

H. Ex. 103——49
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This proposition is not a new one. As it has already been stated in
this letter, during the passage of the act of 18738 it was presented to
the House of Representatives by Mr. Butler, of Massachusetts, in the
following words:

And it is a condition of this act that the President of the United States may con-
sider petitions of claimants whese claims were rejected by the Commissioners or nm-
pire, or whose claims, from any cause, failed to be presented or considered by the said
Commiissioners or umpire, and provide for a rehearing thereof. (Congressional Ree-
ord, vol. 7, Part 1V, pp. 455-6.)

The vote being taken without debate (according to a parliamentary
agreement made some days before) this amendment was incorporated
in the bill as it passed the House; but it was voted out by the Senate
and thus finally disposed of.

If the mere statement of the proposition were not sufficient argument
againstit, the former action of the Senate upon it would seem to preclude
its present consideration. Iftheclaim of any citizen of either country was
wrongly rejected by the old Commission, it is to be presumed that the
Government against which it was made will give him a hearing without
this sort of coercion by the other Government. Mexico has done this
in several cases, and has voluntarily settled claims (like that of General
Lew Wallace) which were thrown out by the Commission.

This objection is so ungrounded that it is enough to state it to seeits
injustice, and that its only object has been to defeat before the passage
of the bill of 1878, and now the ratification of the pending treaty.

But if the provisions of the pending convention shall appear to be -
lacking in reciprocity, it is easy to show that they only fulfill a long
standing promise of the United States, founded in what would be con-
sidered, even in commercial circles, as a valuable consideration.

I deem it unnecessary to repeat here what I have stated at length in
the beginning of this letter about the Gardner case, and about what the
Mexican Government did then to aid the United States in proving the
fraud of that claim, and what manifestations were then made to Mexico
by the official replEbentatlx'es of the United States.

4th. To support the fourth objection to the pending convention, it is
necessary to regard it as a proceeding in the nature of a bill of rewew,
with which the Senate is to deal according to the rules governing muni-
cipal courts, instead of according to those requirements of ¢the honor of
the United States,” which the act of 1878 laid down as a guide for the
Executive, and those high principles of international comity on whch the
Supreme Court bases its decisions.

From this point of view it is urged that the frauds alleged in the two
claims relate only to the honesty of the evidence, and not to the con-
duct of the Commissioners or to other matters vot in issue at the former
trial; and that upon established principles a court of equity would dis-
miss a bill having only such a foundation. For this rule reliance is
mainly placed on the opinibn of the Supreme Court in the case of United
States vs. Throckmorton (98 U. S. R., 61), in which it is said:

We think that the acts for which a court of equity will, on account of fraud, set
agide or annul a judgment or decree between the same p:utles, rendered by a court of
competent jurisdiction, have relation to frands extrinsic or collateral to the matter
grle(zl by the first court, and not a fraud in the matter on which the decree was ren-

ered.

That the Senate did not intend a rule of this kind to be applied to
these cases is apparent trom the fact that the precise nature of the
frauds alleged was known to the Senate through its Judiciary Commit-
tee, when it concurred in the passage of the act of 1873.
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That such a rule ought not to be applied to the awards of interna-
tional commissions is announced by the Supreme Court, at its present
term, in the words of its opinion in the mandamus cases above quoted,
in italics.

No technical rules of pleading, as applied in municipal courts, ought ever to be
allowed to stand in the way of the national power to do what is right under the cir-
cumstaices.

But that such a rule is in no sense applicable to these cases will
most clearly appear from a further reading of the opinion in the Throck-
morton case itself. Giving a reason for the rule, the court there said
(p- 65):

If the court has been mistaken in the law, there is a remedy by writ of error. If the
jury has been mistaken in the facts, there is the same remedy by motion for a new trial.
If there has been evidence discovered since the trial, a motion for a new trial will
give appropriate relief.

The Mixed Commission which tried these cases was not a court nor
ajury within the meaning of the above rule. 1t could not compel the
examination of witnesses, or the production of papers, or punish for
perjury or coutempt. It had none of the powers or machinery the pos-
session of which gives such a weight to the findings of regular courts of
Jjustice.

There was no remedy by motion for a new trial for the mistakes of
fact which it committed. There was no relief by motion for a new trial
when the new e¢vidence was discovered. The motions for a new trial
were promptly made, as soon as the awards were rendered; but they
were denied by the umpire at the close of the Commission, on the ground
that the Commission of 1868 debarred him from rehearing cases he had
once decided. The only relief he could suggest wasin the opinion that—

Neither Government would accept the payment of claims shown to be founded on
perjury;

And that—

If perjury should be proved thereafter, no one would be happier than the umpire him-
self that his decision should be reversed, and that justice should be done. (See nm-
pire’s declaration of October 20, 1376.)

If, therefore, the rules of law as applied by municipal courts could
be invoked, it is clear that the only rules applicable are those which re-
late to the granting of new trials, since the application of Mexico, which
has resulted in the pending counvention, is only a continuation of the
motion which the umpire had no power to grant.

From an examination of the cases, as considered heretofore under the
proper heads, it will be seen that the new evidence possesses all the
requisites for the granting of such a motion. In the Abra case it is not
cumulative, according to the rule well expressed in Guyot vs. Butts (4
Wend. R., 579), and followed in St. John’s Executors vs. Alderson (32
Grattan, 140), for it relates to a number of facts dissimilar in kind to
those on which proot was taken at the former trial, though they may
all tend to establish the sawne proposition. And even if it were cumu-
lative, it is so strong as to come within the exceptions laid down by Mr.
Hilliard when he says that a court “ought not to shut their eyes to in-
Jjustice on account of the facility of abnse” if the evidence ¢ is conclu-
sive,” and ¢ renders clear that which was before a doubtful case.” More-
over, it comes within the special rule laid down in Warren vs. Hope (6
Greenl., 479), when it is said that a new trial will be granted—

Where the newly-discovered evidence relates to confessions or declarations of the
other party respecting a material fact, and inconsistent with the evidence adduced by
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ions of Art. IV of the convention, it was found that the awards against
Mexico exceeded largely those against the United States, and the Gov-
ernment of Mexico has promptly and in good faith met its annual pay-

_~m-nts, though it seems from the beginning to have desired a re-exami-
~

nation of the Weil and La Abra claims,
On the 18th of June, 1378, Congress passed an act (c. 262, 20 Stat.,
144), secs. 1 and 5 of which are as follows:

Stc. 1. That the Secietary of State be, anfd he is hereby, authorized and required
to receive any and all moneys which may be paid by the Mexican Republic under and
in pursuance of the convention between the United States and the Mexican Republic
for the adjustment of claims: * * * and, when«ver and as often as any install-
ments shall have heen paid by the Mexican Republic on acconnt of said awards, to
distribute the money so received in ratable proportions among the corporations, com-
panies, or private individuals respectively, in whose favor awards have been made by
said Commissioners, or by the wmpire, or to their legal representatives or assigns, ex-
cept as in this act otherwise limited or provided, according to the proportion which
their respective awards shall bear to the whole amount of sach moneys then held by
him, and to pay the same, without other charge or deduction than as hereinafter pro-
vided, to the parties respectively entitled thereto. * * %

SEC.5. “ And whereas the Government of Mexico has called the attention of the
Government of the United States 1o the claims hereinafter named with a view to are-
hearing, therefore be it enacted that the President of the United [States] be, and he
is hereby, requested to investigate any charges of frand presented by the Mexican
Government as to the cases hereinafter nawed, and it he shall be of the opinion that
the honor of the United States, the principles of public law or considerations of jus-
tice and equity require that the awards in the cases of Benjamin Weil and La Abra
Silver Mining Company or cither of them should be opened and the cases retried, it
shall be lawful for bim to withhold payment of said awards or either of them until
such case or cases shall be retried and decided in snch manner as the Governments of
the United States and Mexico shall agree, or until Congress shall otherwise direct.
And in case of such retrial and decision, any moneys pa‘d orto be paid by the Repub-
liec of Mexico in respect of said awards respectively shall be held to abide the event,
and shall be disposed of aceordingly ; and the said present awards shail be set aside,
modified or affirmed, as may be determined on such retrial; provided that nothing
herein shall be coustrned a8 an expression of any opinion of Congress in respect to
the character of said claims, oreither of them.”

During the year 1879 President Hayes caused an investigation to be
made of the charges of frand presented by the Mexican Government,
and the conclusion he reached then is thus stated in the report of Mr.
Evarts, the Secretary of State:

I conclude, therefore, that neither the principles of public law nor considerations
of justice or equity require or permit, as between the United States and Mexico, that
the awards in these cases should be opened and retried before a new international
tribunal or under any new convention or negotiation respecting the same between the
United States and Mexico

Second. I am,however, of opinion that the matters bronght to the attention of this
Governmre it on tiie part of Mexico do bring into grave doubt the substantial integrity
of the claim ot Beujamin Weil and the sincerity of the evidence as to the measnre of
damages insisted upon and accorded in the case of the La Abra Silver Mining Com-
pany, and that the honor of the United Statesdoes require thatth se two casesshould
be further investigated hy the United States to ascertain whether this Government has
bLeen made the means of enforcing agaiust a friendly power claims of our citizens
based upon or exaggerated by fraud.

It such further mvestigation shonld remove the doubts which have been raised
upon the representations of Mexico, the honor of the United States will have been
completely maintained. If,on the other hand,the claimant shall fail in removing
these doubts, or they shonld he replaced by certain condemnation, the honor of the
United States will be vindicated by such measures as may then be dictated.

Third, The execntive Government is not furnished with the means of instituting
and pursuing methods of investigation which can coerce the prodnction of evidence
or compel the examination of pariies and witnesses. The authority for such an in-
vestigation must proceed from Congress. I wonld advise, therefore, that the proofs
and the conclusions yon shall come to thercon, if adverse to the immediate paywment
on these awards of the installments received from Mexico, be laid before Congress for
the exercise of its plenary power in the matter.
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dent ot the United States and the President of the Mexican Rzpublic
are ‘ to give full effect to such decisions, without any objection, evasion,
or delay whatsoever,” and the result of the proceedings of the Commis-
sion is to be considered ¢ a full, perfect, and final settlement of every
claim apon either Government arising out of transactions prior to the
exchange of the ratifications of the * * * convention.” But this
is to be coustrued as language used in a compact of two nations ¢ for
the adjustment of the claims of the citizens of either * * *  against
the other,” entered into ¢ to increase the triendly feeling between” re-
publies, and “so to strengthen the system and principles of republican
Government on the American continent.” No nation treats with a citi-
zen: of another nation except through his Government. The treaty,
when made, represents a compact between the Governments, and each
Governmeunt holds the other responsible for everything done by their
respective citizens underit. The citizens of the United States having
claims against Mexico were not parties to this convention. They in-
dueed the United States to assume the responsibility of seeking redress
for injuries they claimed to have sustained by the conduet of Mexico,
and as a means of obtaining such redress the convention was entered
into, by which not only claims of citizens of the United States against
Mexico were to be adjusted and paid, but those of citizens ot Mexico
against the United States as well. By the terms of the compact the
individual claimants eould not themselves submit theirclaims and proofs
to the Commission to be passed upon. Only such claims as were pre-
sented to the Governments respectively could be ¢ referred” to the Com-
mission, and the commissioners were not allowed to investigate or decide
on any evidence or information except such as was furnished by or on
behalf of the Governments. After all the decisions were made, and the
business of the Commission concluded, the total amount awarded to the
- citizens of one country was to be deducted from the amount awarded to
the citizens of the other, and the balance only paid in money by the
Government in favor of whose citizens the smaller amount was
awarded, and this payment was to be made, not to the citizens, but to
their Government. Thus, while the claims of the individual citizens
were to be considered by the Commission in determining amounts, the
whole purpose of the couvention was to ascertain how much was due
from oune Government to the other on account of the demands of their
respective citizens.

As between the United States and Mexico, the awards are final and
conclusive until set aside by agreement between the two Governments,
or otherwise. Mexico cannot, nnder the terms ot the treaty, refuse to
make the payments at the times agreed on if required by the United
States. This she does not now seek to do. Her payments have all been
made promptly as they fell due, as far as these records show. What she
asks is the consent of the United States to her release from liability
under the convention on account of the particular awards now indispute,
because of the alleged fraudulent character of the proof in support of
the claims which the United States were induced by the claimants to
furnish for the consideration of the Commission.

As to the right of the United States to treat with Mexico for a re-trial,
we entertain no doubt. Each Government, when it entered into the
compact under which the awards were made, relied on the honor and
good faith of the other for protection as far as possible against frauds
and impositions by the individual claimants. It was for this reason that
all claims were excluded from the consideration of the Commission ex-
cept such as should be referred by the several Governments, and no
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