54T7H CONGRESS, SENATE. { DoCUMENT
1st Session. } No. 214.

IN THE SENATE OF THE UNITED STATES.

APRIL 15, 1896.—Referred to the Committee on Indian Affairs and ordered to be printed,

Mr. PETTIGREW presented the following

MEMORIAL OF THE CHOCTAW AND CHICKASAW NATIONS OF
INDIANS, RELATIVE TO THEIR CLAIM TO AN INTEREST IN THE
LANDS EMBRACED IN GREER COUNTY, OKLA.

WASHINGTON, D, C., April 15, 1890.

To the Senate and House of Representatives, the President of the
United States, the Secretary of the Interior, the Attorney-General,
and all officers of the United States having in charge, or who may
hereafter have in charge, the disposition of the lands embraced in
Greer County, Okla., being the land the title to which was recently
adjudicated in the Supreme Court of the United States in the case of
The United States ». Texas, original docket, No. 3, October term, 1895

The memorial of the Choctaw and Chickasaw Nations of Indians
respecttully shows:

In view of possible legislation by the Congress of the United States,
at the present session thereof, relating to Greer County, Okla., your
memorialists, the Choctaw and Chickasaw Nations of Indians, desire to
remind the Government of the United States of their claim to an inter-
est in the lands embraced in said county.

Your memorialists claim that the (Government of the United States
only has the right to use the lands embraced in the said Greer County
for the settlement thereon of such friendly bands or tribes of Indians
as the Government may decide to place upou said lands, the same being
within the limits of’ what is known as the ¢ Leased district,” to wit, that
section of country which is bounded on the east by the ninety-eighth
degree of west longitude, on the west by the one hundredth degree of
west longitude, on the north by the Canadian River, and on the south
by the Red River, and that, upon their sale or diversion to any other
use than the settlement thereon of said Indians, your memorialists will
become entitled to payment, in money, by the United States for the full
value of such interest in said lands as your memorialists may, by com-
petent authority, be adjudged to be entitled to.

Your memorialists further say that the grounds upon which they base
their claim to said lands are, at least in part, set forth in the petition
filed by them in the case, now pending in the Court of Claims, of your
memoralists against the United States and the Wichita and affiliated
bands of Indians, No. 18932, the said suit having been brought by
your memorialists under and by virtue of the provisions of the special
act of Congress approved March 2, 1895, entitled “An act making
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Court of Claims to hear and determine the said claim of the Choctaws and Chicka-
saws, and to render judgment thereon, it being the intention of this act to allow
said Court of Claims jurisdiction, so that the rights, legal and equitable, of the
TUnited States and the Choctaw and Chickasaw nations, and the Wichita and aftil-
iated buands of Indians in the premises, shall be fully considered and determined,
and to try and determine all questions that may arise on behalf of either party in
the hearing of said claim; and the Attorney-General is hereby directed to appear
in behalf of the Government of the United States, and either of the parties to said
action shall have the right of appeal to the Supreme Conrt of the United States: Pro-
vided, That such appeal shall be taken within sixty days after the rendition of the
judgment objected to, and that the said courts shall give such causes precedence:
And provided further, That nothing in this act shall be accepted or construed as a
confession that the United States admit that the Choctaw and Chickasaw nations have
any claim to or interest in said lands, or any part thereof.

That said action shall be presented by a single petition, making the United States
and the Wichita and aftiliated bands of Indians parties defendant, and shall set forth
all the facts on which the said Choctaw and Chickasaw nations claim title to said
land; and said petition may be verified by the authorized delegates, agents, or
attorneys of said nations upon information and belief as to the existence of such
facts, and no other statement or verification shall be necessary: I’rovided, That if
said Choctaw and Chickasaw nations donot bring theiraction within ninety days from
the approval of this act, their claim shall be forever barred: :And provided further,
That it shall be the duty ot the Attorney-General of the United States, within ten
days after the filing of said petition, to give notice to said Wichitas and affiliated
bands, through the agents, delegates, attorneys, or other representatives of said
bands, that said bands are made defendants in said suit, of the purpose of said suit,
that they are required to make answer to said petition, and that Congress has, in
accordance with article five of said agreemeunt, adopted this method of deternining
their compensation, it any. And the answer of the Wichitas and attiliated bands
shall state the facts on which they rely for compensation, and may be verified by
their agents, delegates, attorneys, or other representatives, upon their information
and belief as to the existence of such facts, and no other statement or verification
shall be necessary: dnd provided also, That said Wichitas and affiliated bands shall
file their answer in said suit within sixty days after they shall receive from the Attor-
ney-General of the United States the notice herein provided for, unless further time
is granted by the court, and in the event of failure to answer they may be barred
from all claim in the premises aforesaid.

The said Court of Claimsshall receive and consider as evidence in the suit every-
thing which shall be deemmed by said court necessary to aid it in determining the
questions presented and tending to shed light on the claim, rights, and equities of
the parties litigant, and issue rules on any Department of the Government therefor
it necessary.

It is hereby further provided that said Choctaw and Chickasaw Nations may, at
any time before the rendition of final judgment in said case by the Court of Claims,
negotiate with the commissioners appointed under section sixteen of the act of Con-
gress approved the third day of March, eighteen hundred and ninety-three (Twenty-
seventh Statutes, page six hundred and forty-five), or with any successor or succes-
sors in said commission, for the settlement of the said matters involved in said suit,
and move thesuspension of such action until sueh negotiations shall be accepted or
rejected by Congress, such settlement, however, to be made with the concurrence of
the Secretary of the Interior and Attorney-General of the United States.

The following additional provisions, material to the present case, are
also, in substance, embraced in said act of March 2, 1895, taken along
with the provisions of the agreement of June 4, 1891, mentioned therein,
and wbich said act confirms:

(a) Said agreement of June 4, 1891, is, by said act of March 2, 1895,
“accepted, ratified, and confirmed,” as provided in said act.

(D) There should be allotted to each and every member of the Wichita
and aftiliated bands of Indians, in the Indian Territory, native and
adopted, 160 acres of land, one-half thereof to be allotted in grazing
lands; the allotments to be selected within ninety days from the ratifi-
cation by Congress of said agreement of June 4, 1891; the titles to the
land taken under such allotments to be held in trust for twenty-five years,
in the manner and to the extent provided forin the act of Congress
approved February 8, 1887. (24 Stats., 388.)

(¢) Whenever the lands acquired under said agreement of June 4,
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under such treaty stipulations and acts of legislation from and after the close of
the fiscal year ending on the thirtieth of June, in the year eighteen hundred and
sixty-six. .

The forty-fifth article of said treaty is as follows:

All rights, privileges, and immunities heretofore possessed by said nations, or
individnals thereof, or to which they were entitied under the treaties and legislation
heretofore made and had in connection with them, shall be, and are hereby declared
to be, in full force, so far as they are consistent with the provisions of this treaty.

The proportionate interest of the Choctaws and Chickasaws in the
lands in controversy in the present case is fixed by the tenth article
of the treaty of June 22, 1855 (11 Stats., 613), by the third and thirty-
seventh articles of said treaty of April 25,1866 (14 Stats., 769), and by
the fifteenth section of the act of Mareh 3, 1891 (26 Stats., 1025), at
three-fourths in the Choctaws and one-fourth in the Chickasaws.

TENTH.

Claimants further aver and charge that under and by virtue of the
treaties hereinabove set forth, taken and considered together, the
claimants have in the premises in controversy in the present case,
to wit, in the premises described in the first article of the agreement
entered into at Anadarko, in the Indian Territory, on the 4th of June,
1891, by and between David H. Jerome, Alfred Wilson, and Warren G,
Sayre, commissioners on the part of the United States, and the Wichita
and affiliated bands of Indians, as the same is set forth in the said act
of Congress approved March 2, 1895, the equitable interest hereinafter
stated. The said premises are descrlbed in the fir st said article of the
agreemen: of June 4, 1891, as follows:

Comumencing at a point in the middle of the main channel of the Washita River,
where the ninety-eighth meridian of west longitude crosses the same, thence up the
middle of the main channel of said river to the line of 98 40’ west lonfrltude, theuce
on 8aid line of 98° 40" due north to the middle ot the channel of the main Canadian

River, thence down the middle of said main Canadian River to where it crosses the
ninety-eighth meridian, thence dne south to the place of beginning.

ELEVENTH.

Claimants further aver and charge that their said interest in the
premises last above deseribed is the full ownership of the equitable and
beneficial interest and title in and to the same in the event contem-
plated by and provided for in the said act of March 2, 1895, to wit, in
the event that the United States shall cease to appropriate and use the.
same for the purpose of colonizing and settling Indiam thereon, as pro-
vided in the ninth article of the treaty of June 22,1855 (11 Stats., 613},
and shall make disposition thereof as a part of the public domain
under the homestead laws of the United States, as modified by said
act of March 2, 1895, and shall include said lands within and make
them subject to the laws of an organized Territory or State of the
United States.

TWELFTH.

Claimants further aver and charge that said lands named in said first
article of the agreement of June 4, 1891, above quoted, the same being
the lands for their alleged interest in which the above-quoted provisions
of said act of March 2, 1895, authorizes claimants to bring suit, are still
held by the United States subject to the trust which attached thereto,
under the treaties hereinabove set forth, prior to the making and rati-
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Osages, Senecas, Shawnees, Quapaws, Wyandottes, Wichitas, and
Comanches, the Hon. D. N. Cooley (as disclosed by said annual report
of 1865) addressed a speech, and, among other things, informed them
that the commissioners were empowered to enter into treaties with the
several tribes upon the basis of the following propositions:

(1) That such tribes must enter into a treaty for permanent peace and amity
among themselves, with each other as tribes, and with the United States.

(2) The tribes settled in the Indian Territory to bind themselves, at the call of the
United States authorities, to assist in compelling the wild tribes ot the plains to
keep the peace.

(3) Slavery to be abolished and measures to be taken to incorporate the slaves into
the tribes, with their rights guaranteed.

(4) A general stipulation as to final aholition of slavery.

(5) A part of the Indian country to be set apart to be purchased for the use of
such Indians from Kansas or elsewhere as the Goverument may desire to colonize
therein.

(6) That the policy of the Government to unite all the Indian tribes of this region
into one consolidated government should be accepted.

(7) That no white person, except Government employees, or officers or employees
of internal improvement companies authorized by the Government, will be permitted
to reside in the country, unless incorporated with the several nations.

This report says, in express words, that ¢ with the Choctaws and
Chickasaws a treaty was agreed upon on the basis of the seven proposi-
tions hereinbefore stated,” except that it appears by a communication
from the representatives of the loyal Choctaws, to wit, William S. and
Robert B. Patton, that they ask for the following to be substituted in
lieu of the seventh proposition of the series above set forth, to wit:

No white persons, except officers, agents, and employees of the Government, or of
any internal improvement compauies authorized by the Government of the United
States, also no person of African descent, except our former slaves, or other persons
of color who are now or have beeu residents of the Territory, will be permitted to
reside in the Territory unless formally incorporated with some tribe, according
to the usages of the band.

An inspection of the said treaty of 1866 will show that the substance
of all these seven propositions was embodied therein, except the fifth,
which fifth proposition complainants aver and charge was, on conclu-
sive grounds and reasons, understood by the Choctaw and Chickasaw
Nations to be, in substance, embodied in said treaty, and was also so
understood by the United States commissioners who made it.

(e) Another circumstance showing that the parties to said treaty
regarded the said fifth proposition as being, substantially, embodied
therein is thus disclosed: It is expressly provided in the tenth article
of said treaty (above quoted) that all obligations arising out of treaty
stipulations or acts of legislation with regard to the Choctaw and
Chickasaw nations, entered into prior to the late rebellion, and in force
at that time, not inconsistent herewith, are reaffirmed,” and a like pro-
vision is repeated in article 45 of said treaty, declaring that ‘all rights,
privileges, and immunities heretofore possessed by said nations, or
individuals thereof, to which they were entitled under the treaties and
legislation heretofore made and had in connection with them, shall be,
and the same are hereby declared to be, in full force so far as they are
consistent with the provisions of this treaty.”

Claimants further aver and charge that there is nothing in the said
third article of said treaty, or in any other part thereof, which, con-
strued in the light of all the surrounding facts hereinabove and herein-
after set forth, is inconsistent with the restoration to the Choctaws and
Chickasaws of all their rights in the lands in question as they existed
prior to the rebellion and under and by virtue of the treaties preceding
the treaty of 1866. These provisions, therefore, of said articles 10 and
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choose to settle thereon, thus reserving to the Creeks their reversionary
and equitable interest in said lands. The United States has fully
recognized this equitable interest in the act of Congress of March 1,
1889 (25 Stats., 759), appropriating $2,280,857.10, which was paid to
said Creek Nation for its equitable interest in said lands, being at the
rate of %$1.25 per acre, deducting, however, the payment made in
article 3 of the treaty of June 14, 1866, and 20 cents for lands thereto-
fore assigned to and occupied by other Indians,

Again, take the case of the Seminole Indians. It will be seen that
by the third article of the treaty of March 21, 1866 (14 Stats., 756), the
Seminoles ceded to the United States, ‘“in compliance with the desire
of the United States to locate other Indians and freedmen thereon,”
their entire domain, embracing a tract of land ceded to the Seminoles
by the Creeks under the provisions of article 1 of the treaty with the
Creeks and Seminoles of August 7, 1856 (11 Stats., 699). This article
3 states the quantity of land ceded to be 2,169,080 acres, and the United
States agreed to pay therefor $325,362, or 15 cents an .acre, and this
although the cession was made subject to the equity in favor of the
Seminoles, entitling them to the land in the event of its ceasing to be
used as aforesaid. Ior this equity, so retained by the Seminoles im
virtue of said article 3 of the treaty of March 21, 1866, the United States
subsequently paid to the Seminoles the sum of $1,912,942.02, appropri-
ated by the act of March 2, 1889 (25 Stats., 1004), and which price was
at the rate of $1.25 per acre, subject to the same deductions as were
made in the above-stated case of the Creeks.

Examples might be indefinitely multiplied wherein the Government
has recognized its obligation to pay the various Indian tribes for their
equities in the lands which have been ceded to the United States tor
the purpose of occupancy by other Indians, all going to show that
where lands were so ceded, and where the United States decided to
become the full owner thereof, and to make the same a part of the
public domain, subject to disposition as such, there, and in every such
case, the United States has purchased the equities of the Indians
in such lands at the price of $1.25 an acre. But such examples can
not all be here introduced, because it would make this petition too
voluminous.

Claimants turther aver and charge that in the fifteenth section of the
act of Congress, approved March 3, 1891 (26 Stats., 1025), entited “An
act making appropriations for the eurrent and contingent expenses of
the Indian Department, and for fulfilling treaty stipulations with vari-
ous Indian tribes, for the year ending June 30, 1892, and for other pur-
poses,” there is contained a provision in the words and figures following,
to wit:

And the sum of two million nine hundred and ninety-one thousand four hundred
and fifty dollars be, and the same is hereby, appropriated, out of any money in the
Treasury not otherwise appropriated, to pay the Choctaw and Chickasaw nations
of Indians for all the right, title, interest, and claim which said nations of Indians.
may have in and to certain lands now occupied by the Cheyenne and Arapahos
Indians under Executive order: said lands lying south of the Canadian River,
and now occupied by the said Cheyenne and Arapahoe Indians; said lands have beew
ceded in trust by article three of the treaty between the United States and the said Choctaw
and Chickasaw nations of Indians, which was concluded April 28, 1866, and proclaimed
on the 10th day of August of the same year, and whercof there remains, after deducting
allotments as provided by said agreement, a residue ascertained by survey to contain
two million three hundred and ninety-three thousand one hundred and sixty acres;
three-fourths of this appropriation to be paid to such person or persons as are or
shall be duly authorized by the laws of said Choctaw Nation to receive the same, at

such time and in such sums as directed and required by the legislative authority of”
said Choctaw Nation, and one-fourth of this appropriation to be paid to such person
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cominissioners of the United States authorized and sent to negotiate
the said treaty, that the propositions hereinbefore set forth, including
said fifth proposition, asserting that part of the Indian country was to
be set apart to the purchase for the use of such Indians from Kan-
sas or elsewhere as the Government might desire to colonize therein,
and especially by the address to the representatives of the Choctaw
and Chickasaw nations, and other tribes, made by the honorable presi-
dent of said commission, D. N, Cooley, on the 9th of September, 1865,
at the convention at Fort Smith, in which he reasserted to said repre-
sentatives of the Indian tribes that such treaties must contain sub-
stantially, among others, the said fifth proposition reported in the
official proceedings of said meeting in the following words:

A portion of the lands hitherto owned and occupied by yon must be set apart for
the friendly tribes now in Kansas and elsewhere, on such terms as may be agreed
upon by the parties and approved by the Government or such as may be fixed by the
Government.

In this address of the president of said commission, as appears by the
official minutes of said meeting of September 9, 1865, he—
then stated that the agents will be supplied with printed copies of the address, and
are requested to go with an interpreter to their respective tribes for the purpose of
fully explaining what is said there,
which advice was followed.

Claimants further show to the court that many other like assurances
were, by said officers and agents of the United States and the commis-
sioners authorized to make said treaties, held out from time to time to
the claimants and their representatives engaged in considering and
making said treaty, of like character with the assurances and state-
ments contained in said address ot the 9th of September, 1865, some of
which are hereinabove specifically set forth.

Claimants turther show that the said treaty of the 28th of April, 1866,
including the third article thereof, was agreed to on the part ot the
Choctaw and Chickasaw nations, and their representatives, on the faith
of the assurances so held out to them by the said commissioners of the
United States to the effect that said lands were being acquired by the
United States for the special and specific purpose of settling Indians
thereon, and upon no other trust or purpose, and that said cession in
article 3 was subject to the said trust and condition, and subject to
the reservation and equity in favor of claimants that if said lands
embraced by said cessions should cease to be occupied by Indian
tribes and become divested of said trust and part of the absolute pub-
lic domain of the United States, open to occupation and entry under
the land laws thereof, or otherwise devoted to purposes not expressed
or contemplated by said fifth proposition, then the equity of the claim-
ants, the Choctaw and Chickasaw nations, should attach and inure
to them in immediate right and possession, as such equity is herein-
above set forth; and but for their faith and trust in said representa-
tions, so made by the commissioners of the United States, and their
confidence that said treaty of the 28th of April, 1866, would and in
substance did embody the said provisions establishing and securing to
claimants the said equity in said lands, the Choctaw and Chickasaw
nations would not have assented to or made said treaty; and claimants
have, during the years which have elapsed since said treaty was made,
failed to make any effectual objections to said treaty, because of their
then and continuing belief that said equity was in substance secured to
the claimants by the provisions of said treaty as made, and further by
reason of their reliance on the truth of the assurances by the Govern-
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all equities of the claimant nations in the lands embraced in said article
upon and for the considerations expressed in said article, while to the
other tribes then being negotiated with, and from whom the Govern-
ment did not withhold their equities in lands embraced in their respec-
tive treaties of the year 1866, but, on the contrary, have purchased and
paid therefor as hereinabove set forth, and all the other facts herein-
before set forth.

Claimants therefore aver and charge that if said article 3 as it stands
does extinguish said equities of claimants, then the said provisions of
said article ought, in justice and equity, to be by this court so reformed
as that it will not extinguish said rights and equities of the claimants
in and to the lands here in controversy, and the other lands embraced
in the cession of said article 3.

NINETEENTH.

Claimants further show to the court that the affiliated bands of
Indians who are named in the above-quoted provision of the act
of March 2, 1895, are fractions or parts of certain ancient tribes of
Indians, as claimants are informed and believe, and therefore aver,
to wit, of Delawares, Caddoes, Keechies, Towacounies, and Wacoes.

The words ¢affiliated bands,” as employed in said last-named act
of Congress, may take in fractions of other tribes, but as to this claim-
ants are not informed, and can not aver.

Claimants further show to the court that the Wichita and affiliated
bands of Indians named in the above-quoted provision of said act of
March 2, 1895, and who are, by said act, required to be made defend-
ants herein, will bave, after the lands here in controversy are disposed
of as provided in said last-named act under the homestead laws of the
United States as modified by said last-named act, no right to or inter-
est in the proceeds of the disposition and sale of said lunds, and which
proceeds are required by said act of the 2d of March, 1895, to be
deposited in the Treasury subject to the judgment of the Court of
Cluims in the suit therein provided for, but the whole of said money 8o
deposited will be the property of claimants in virtue of all the premises
herein set forth, and especially in virtue of the fact that the treaties
herein set forth conveyed and secured to the Choctaw and Chickasaw
nations the ownership of the lands here in controversy as between the
United States and the said Choctaw and Chickasaw nations, and also
as between the last-named two nations and the Wichita and affiliated
bands of Indians, and all other Indians or Indian tribes.

Claimants further show, aver, and charge that, as between the United
States and thew, it was, by reason of treaty obligations existing between
the United States and claimants, and herein set forth, beyond the com-
petency of the United States, as against the grants and provisions of
said treaties above named of the 18th of October, 1820 (7 Stats., 211),
of the 20th of January, 1825 (7 Stats., 234), of the 27th of September,
1830 (7 Stats., 333), of the said patent of the 23d of March, 1842 (see
Exhibit A), of the 17th of January, 1837 (11 Stats., 573), of the treaty
of the 22d of June, 1855 (11 Stats., 611), and said treaty of the 28th of
April, 1866 (14 Stats., 769), to grant unto the Wichitas and affiliated
bands any title or interest in the lands in controversy, or in the
proceeds thereof, except the right of occupancy and possession contem-
plated and secured by the said fifth proposition agreed, at the nego-
tiation of the last-named treaty, to be inserted in such treaty, and
which right of possession and occupancy and of all interest, by any
Indian tribes, bands, or persons, in said lands, and in the proceeds
thereof, became and were absolutely terminated upon the termination



CHOCTAW AND CHICKASAW INDIANS. 19

of the occupancy of said lands by any Indian tribe, band, or person
who might, by the United States, be colonized or settled upon said lands
under the reserved rights named in said fifth proposition hereinabove
set forth; and, therefore, and by reason ot the premises aforesaid, all
the rights of the said Wichitas and affiliated bands in said lands and
their proceeds were and are cut oft and terminated by and upon the
occurrence of the disposition of said lands under the homestead laws,
as provided in the said act of March 2, 1895, and all interest of said
Wichitas and affiliated bands in the moneys arising from said sale
thereof are absolutely and forever extinguished.

Claimants further aver and show to the court that if the United
States have come under any obligations, by contract, treaty, or other-
wise, with said detendants, the Wichitas and aftiliated bands, whereby
said last-named tribe and bands will be entitled to any compensation
or equities, owing to their being deprived of the possession of said
lands here in controversy, or ot any or all of the moneys arising from
the sales thereof, then such elaim of the Wichitas and aftiliated bands
inure to them against the United States and are so held, and are not
held against these claimants or against the moneys required by said
act of March 2, 1395, to be deposited in the Treasury.

Claimants further aver and charge that the said claimant nations are
entitled, as against the said Wichita and affiliated bands, to be com-
pensated for the value of the lands which by said act of the 2d of
March, 1895, are to be allotted to the members of the Wichita and said
aftiliated bands, and also as against the United States, and are further
entitled, as against the United States, for the value of ali lands reserved
from the lands here in controversy by said act of March 2, 1895, for
the use of common schools, university, agricultural college, normal
school, and public buildings of the Territory and future State of Okla-
homa, and that the provisions of the act of Congress under which this
suit is brought are such as to entitle this court, as a court of equity, to
ascertain the quantity and the value of the said lands so allotted and
reserved, and to give to these claimants a decree for the said value of
said allotted and reserved lands as well as for said proceeds of the sale
of lands required by said act to be deposited in the Treasury.

PRAYER.

‘Wherefore, all the premises aforesaid considered, the Choctaw and
Chickasaw nations pray as follows:

1. That proper process and notice be given, as provided by said act
of March 2, 1895, to the defendants herein, to wit, to the United States
and to the Wichita and affiliated bands of Indians, which are herein-
above named and set forth, and who are made defendants herein, noti-
fying them to make answer lereto as provided by said act of March 2,
1895.

2. That the court will pass its decree in favor ot these claimants
decreeing that they are in law and equity entitled to the proceeds of
the sale of all lands here in controversy as to which proceeds it is pro-
vided in the said act that the same shall be deposited in the Treasury
subject to the judgment of the court in this suit, and also are entitled
to the just and full value of all lands which shall be allotted and
reserved under the provisions of the said act and of the agreement
which by said act is accepted, ratified, and confirmed, as therein pro-
vided, as such value shall be ascertained under an accounting made
under the order and direction of this court. .

3. That this court will from time to time, as said sales are made and
the proceeds thereof deposited in the Treasary, as provided by said act,









