54TH CONGRESS, SENATE. { DocuMENT
2d Session. } No. 130.

PROTEST OF CHEROKEE DELEGATES.

FEBRUARY 16, 1897.—Referred to the Committee on Indian Affairs and ordered to
be printed.

Mr. CuLLoM presented the following

PROTEST OF THE CHEROKEE DELEGATES AGAINST THE ENACT-
MENT OF THE SENATE AMENDMENT TO THE BILL (H. R. 10002,
PP. 70-72) PROVIDING THAT THE CLAIMS ASSERTED AGAINST
THE FUND NOW WITHHELD FROM DISTRIBUTION TO THE “OLD
SETTLERS" OR WESTERN CHEROKEE INDIANS, AS PROVIDED
IN THE ACTS OF CONGRESS APPROVED AUGUST 23, 1894 (28
STAT. L, P. 451), AND JUNE 10, 1896 (29 STAT. L., P. 344), BE RE-
FERRED TO THE COURT OF CLAIMS FOR ADJUDICATION AND
SETTLEMENT.

The Honorable the Senate and House of Representatives:

The undersigned delegates of the Cherokee Nation, being specially
charged with their other duties, to urge upon Congress such considera-
tions as may seem proper for the protection of their brethren, the
¢“0ld Settlers,” or Western Cberokee Indians, against the frandulent
and unfounded claims asserted against them by William 8. Peabody,
the estate of James J. Newell, by John A. Sibbald, assignee, ot W. W,
Wilshire, by the estate of Ii. John Ellis, by C. M. Carter, Joel L. Baugh,
by the estate of C. M. McLoud, and Marcus Erwin, by Theodore H. N,
McPherson, Samuel W. Peel, Reese H. Voorhees and John Paul Joues,
Belva A. Lockwood, and Stephen W. Parker submit with great respect,
for the consideration of Congress, in connection with the discussion of
the proposed Senate amendment the following statement and protest,
to wit:

First. That the false and fictitious character of the claims asserted
by said parties above named against said “Old Settlers,” or Western
Cherokee Indians, has heretofore been shown and made known to Con-
gress in Senate Document No. 77, Fifty-fourth Congress, first session,
pages 8 to 20 and 23 to 25, and in several communications addressed
by us to the Senate and House of Representatives during the discus-
sion of said claims in the first and second sessions of the present Con-
gress; but notwithstanding the unfounded character of said claims has
been revealed and made known to Congress, the balance of the fund
belonging to said Indians is still wrongfully withheld from them, and
without right retained in the custody ot the United States.

Second. That the said Senate amendment to the pending Indian
appropriation bill proposes in its legal effect, and as the result of its
enactment, to direct the Court of Claims to render judgments which
shall absorb and distribute to said parties the balance of said fund
without affording said Indians the right to make such legal and proper
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lous jurisdiction, to grant new trials to those claimants whose claims
were examined and finally disposed of by the tribunal created by the
act of August 24, 1894—the Commissioner of Indian Affairs and the
Secretary of the Interior—but to make valid, binding, and enforceable
against these Indians those contracts made by said claimants which
were void for all purposes, under the provisions of sections 2103 and
2104 of the Revised Statutes, which it is proposed to suspend for the
purposes of the suits which this amendment authorizes to be brought
against these Indians in the Court of Claims.

This provision not only affects the remedy but the right. Itisan
elementary and familiar principle, that the laws which subsist at the
time and place of making of a contract and where it is to be per-
formed, enter into and torm a part of it, as if they were expressly
referred to or incorporated in its terms; and any statute is unconstitu-
tional and void which introduces a change into the express terms of
the contract, its legal construction, its validity, its discharge, or, within
certain limits, the remedy for its enforcement.

The purpose of that provision of the Senate amendment is to inake
legal and valid the void contracts upon which nine of the claimants of
this fund whose claims were rejected in part, or were not presented for
examination as provided in the act of August 23, 1894, must base their
right of action in the Court of Claims. As none of these nine claim-
ants anywhere show the slightest merit in their claims for services
alleged to have been rendered to these Indians, there does not seem to
be any justifieation for suspending the wholesome provisions of the
above sections of the Revised Statutes, in order that they may be
enabled to maintain an action upon contracts, which are now illegal
and void.

The proposition to suspend the provisions of statutes of the United
States in order that the claimants, for whose benefit the Senate amend-
ment is proposed to be enacted, may have another chance to plunder
these Indians, is as rare as it is impudent.

Fifth. The Senate amendment further provides that ‘‘separate actions
shall be brought by each of said claimants or the legal representatives
thereof, against the ¢ Old Settlers or Western Cherokee Indians’ and
the United States, within sixty days from the passage of this act.”

The Old Settlers or Western Cherokee Indians are not liable to suit
at the instance of any citizen of the United States without their con-
sent. They have no corporate, separate, or political existence. They
are a part of the aggregate number of Indians which comprise and make
up the Cherokee Nation. A suit authorized against the ¢“Old Settlers
or Western Cherokee Indians” is in its legal eftect a suit against the
Cherokee Nation. The Cherokee Nation, under the several treaties
made by it with the United States, is so far sovereign and independent
of the United States as to be exempt from any suit brought against it
without its consent by a citizen of the United States, although such
suit may have been authorized by an act of Congress. Congress has
no power to authorize such suit.

The enactment of a statute authorizing such a suit is not an appro-
priate exercise of the constitutional power of Congress ¢ to regulate
commerce with the Indian tribes,” or ¢ to make all needful rules and
regulations respecting the Territory or other property belouging to the
United States.” The controversy between these Indians and the claim-
ants of said fund who are named above is an individual controversy
between said Indians and said claimants. and Congress has no power
to confer upon the Court of Claims jurisdiction of such a controversy.

Sixth. Congress can confer upon the Court of Claims no part of the












