

















MILITARY WAGON ROAD IN OREGON. 7

mile, sworn by the surveyor January 6, 1871, certified by the president December 10,
1870, and by the governor January 9, 1871; 4, from the 368th to the 448.7th mile, the
eastern boundary of the State and the terminus of the road, sworn by the surveyor,
and certified by the president and by the governor June 24, 1871. The affidavitsand
the certificates of the president on each map are in the usual form, and the certificate
of the governor, in each instance, is to the effect that the portions of the road shown
had been completed in accordance with the act of Congress making the grant and
with an act of the legislative assembly of Oregon approved October 24, 1866, entitled
“An act donating lands to the Willamette Valley and Cascade Mountain Wagon Road
Company,” and that said road, so completed, had been examined and accepted. Thus
the formal legal evidence of tlie survey, location, adoption, construction, and comple-
tion of the road, and of its acceptance by the State in accordance with the granting
act and with the legislation of the State, seems to be tull and complete.

Upon that evidence the -odd sections within six miles of the road have been with-
drawn for the benefit of the grant, and they so remain. Upon regular selections
made, there were patented to the State, for the use and benefit of the company named,
June 19, 1876, 107,303.06 acres of land. There are now pending lists of selections by
the company to the amount of 446,600.73 acres of land, and I am urged to immedi-
ately prepare lists for approval by you, and thereupon to issue patents to the company
direct.

The grant amounts to more than 860,000 acres; and there can probably be found,
within the limits, nearly the entire quantity free from contlict.

August 20, 1878, there was referred to this office, from the department, a communi-
cation from Elisha Barnes, dated Prineville, Wasco County, Oregon, March 17, 1878,
herewith inclosed. He asserts that the company has not constructed the road in ac-
cordance with State laws; that the only work ever done on the road was such as, in
places, made it barely possible to pass over it with lightly loaded vehicles in summer
and autumn at times of low water; that ‘ from Smith’s Rock to the eastern boundary
of the State, a distance of about three hundred miles, there has been no attempt to
open or construct a road by the above-named company or any one else.” Ie asks an
investigation as to the manner in which the work on the road has been done, and asserts
that hundreds of citizens will testify to the truth of hisallegations. Appended to his
letter is a certiticate signed by three other persons to the substantial truth of this
assertion.

I also inclose a copy of a letter to Mr. Barnes in reply, dated October 2,1879. I am
well aware how little weight should ordinarily be given to unsworn allegations of this
character. But taking into consideration the maguitude of the grant, the remote loca-
tion of the road and the lands, and the meager information in my possession, aside
from the certificates on the maps as above set forth, after full consideration, I deem
it my duty to submit the matter for your determination whether or not any investiga-
tion is called for in the premises, and for your instructions as to whether or not, with-
out further inquiry, I shall prepare from the selections on file clear lists for your
approval to be followed by patents to the company in due course.

I have to add that should an investigation on the ground be deemed advisable, I am
not aware of any provision of law by which the money necessary to meet the expense
could be paid.

Very respectfully, your obedient servant,
J. A. WILLIAMSON,
Commissioner.
Hon. C. ScHuRz,
Secretary of the Interior.

August 16, 1880, the following instructions were given to one W. F.
Prosser, a special agent of the Interior Department, viz:

A.

DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE,
Washington D. C., August 16, 1880.

SirR: By act of Congress approved July 5, 1866 (14 Stats., 89), there was granted to
the State of Oregon certain lands to aid in the construction of a military road from
Albany, Oreg., to the eastern boundary of the State. Section 3 of said act provided
‘“that said road shall be constructed with such width, graduation, and bridges as to
Ppermit of its re%ulzu‘ use as a wagon road,” &c.

There are on file in this office papers and maps presented by the Willamette Valley
and Cascade Mountain Wagon Road Company, the grantee of the State, to show its
compliance with law and the construction of the entire road, covering a distance of
448.7 miles. It is claimed that the road was completed in 1871. By a letter on file
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patenting of a large quantity of land, embraced in pending lists of selections duly
presented by the Willamette Valley and Cascade Mountain Military Wagon Road Com-
pany, now the beneficiary under the grant.

By reference to the report referred to, it will be seen that there is on file in this office
the full and complete written evidence that the laws had been fully complied with,
upon which, in the absence of any allegationsto the contrary, the lands claimed would
have been certified and patented, as a matter of course.

I have received no written reply to my communication to you, above referred to,
but after consultation and full consideration I deemed it my duty to order an investi-
gation.

° Accordingly, by letter of August 16, 1880, to Mr. W. F. Prosser, special agent, then
on duty in Washington Territory, I directed him to make an examination of the road
in the field and a full investigation of the whole matter, and report the result. A cop
of my instruetions to him is herewith. YA UiA

Under date of the 9th ultimo, the special agent transmitted his report, the duplicate
of which is herewith submitted, together with the accompanying depositions.

It will not be necessary to recapitulate in this letter the history, pretended construc-
tion, and present condition of the road, as stated in the report and depositions. It
would seem that the so-called road, for much the greater portion of its line of route,
has been from the begiuning the merest pretense, without graduations or bridges, and
practically unfit for use, except under the most favorable circumstances and in cer-
tain localities; that there was no actual *‘ construction” of a road, but merely the
marking out of a trail, the cutting of a little timber, and the removal of a few loose
stones. i

The act of July 5, 1866, making the grant, in section 3, provided ‘ that said road
shall be constructed with such width, graduation, and bridges, as to permit of its regular use
a8 a wagon road,” &c. And section 4 provided, ‘‘And if said road is not completed
within five years, no further sales shall be made, and the land remaining unsold shall re-
vert to the United States.”

It is true that the entire line of road was accepted by the State, and by the State
authorities formally certified o the department as fully completed in accordance with
law; and that the proofs were accepted by the department and the lands withdrawn
for the benefit of the grant; also, that there have been already patented to the State
for the benefit of the grant, more than 100,000 acres of land; all based upon said proofs
and in the absence of any evidence of a want of good faith.

But in view of the report herewith presented, I do not see how it could be main-
tained that the government is bound, in the face of apparent fraud, by its acceptance
of the stated proofs; at any rate so far as the lands remaining unpatented are con-
cerned. )

1 am fully convinced that the pending lists of selections to the amount of more than
446,000 acres should not be certified or patented without further legislation. In my
opinion the attention of Congress should be called to the matter with a view to the
forfeiture of the grant, or the enforcemnent of a full compliance with its terms. - w;

I submit the question for your consideration and for such action as you may deem
proper. In the mean time the lists mentioned will remain suspended.

The papers submitted are as follows:

Copy of instructions to W, F. Prosser.

. Report of special Agent Prosser.

Copy of act of Congress making the grant.
Copy of act of Oregon legislature conferring the grant.
Affidavit of L. Vanderpool.

Affidavit of William Smith.

Affidavit of James E. Dundan.

Affidavit of P. P. Davis.

. Affidavit of P. H. Snodderly. .

. Affidavit of A. B. Wabdell.

. Affidavit of A, Hodges.

. Affidavit of T. B. James,

. Affidavit of E. G. Conant.

Map of Oregon showing the line of the road.

Very respectfully, your obedient servant,
(Signed) J. A, WILLIAMSON,

Commissioner.

ROZErAEOMEE R,

Hon. CARL SCHURZ,
Secretary of the Interior. E
STATE OF OREGON,
County of Wasco, 8s:
I, L. Vanderpool, being first duly sworn, do depose and say: I am a resident of
Wasco County, Oregon; post-office, Prineville; by occupation, a practicing physician,
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the streams and wet places none of the bush grows, and the road company in surveying
and laying ont their road wound aronnd the edge of these wet places where there was
no brushes, but when they were compelled to leave these open places they never eut
any brush, and from the nature of and growth of these brush a wagon cannot be driven
over them. In nnmberless placesthe line of survey crosses wet or marshy places that
during certain seasons of the year are impassable, and as none of these places was ever
drained or bridged, the travel have been compelled to leave the line of survey some-
times as far as a quarter of a mile to get around such places.
DR. L. VANDERPOOL.

Subscribed and sworn to before me this 23d day of October, 1880.

[sEAL.] GEO. W. BARNES,

. Notary Public.
STATE OF OREGOX,
County of Wasco, $8:

I, William Smith, being first duly sworn, do depose and say : I have been a resident of
Wasco County, Oregon, for twelve years last past ; that during that time I have lived
in the vicinity and near to the line of survey of what is known’ as the ‘ Willamette
Valley and Cascade Mountain Road ”; that I have been acquainted by personal inspec-
tion with the said road from Albany, Linn County, Oregon, to James Miller’s place on
the Ochoco, in Wasco County, a distance of something near one hundred and fifty miles,
for the last fifteen years. My first acquaintance was as a work hand. I worked on
the road in the Cascade Mountain. We just made a road-bed through the mountain ;
we never cut any trees outside of the road-bed ; the road-bed averaged, as we built it,
from five to seven feet ; as to turnout, we didn’t make no great sight of them. When
we came to a good, convenient place, easy to build, we built one ; when we didn’t, we
let them go. I consider the road where I worked a very good passway, but all kinds
of wagons could not travel it, though I once drove a team of oxen over it. All the
work done east of the Deschutes River that I know of, or have heard of, consists of the
work we done by surveying the voad from Deschutes to Bridge Creek ; we measured
the road with a rope, and did not stake it. We had no surveyor, and consequently no
field-notes was taken of the survey. I know that no road was ever built east of the
Deschutes. I know theroad as surveyed along the Crooked River and Ochoco Creeks,
a distance of twenty-four miles, has been fenced up for the last ten years, and during
that time lias not Leen traveled, or in a condition to be traveled, that distance.

WILLIAM SMITH.

Subseribed and sworn to before me this 5 day of October, 1880 ; and I further certify
that I am personally acquainted with the above-named deponent, and that he is a per-
son to whose aftidavit full faith and credit should be given.

[r.s.] GEO. W. BARNES,

Notary Publie.
G.

STATE OF OREGON,
County of Wasco, 33 :

I, Joseph E. Dundan, being first duly sworn, do depose and say: I am a resident of
Wasco County, Oregon ; that I have been acquainted with the road known as the Wil
lamette Valley and Cascade Mountain Road for the last nine years. My first acquaint-
ance was as chain-bearer on the section of road from Camp Harney east; there was ten
of us in the crowd. James Warner was the surveyor. We started in at Harney and
went east to the further edge of Harney Valley and then went east to Crain Creek. The
road we surveyed has never been traveled, and, with the exception of a small portion,
can’t be traveled. All the work that was done was doneby us, on a place we got into
and couldn’t get out. The travel now goes on an old government road ; this was re-
ceived by the governor’s agent as the company’s road. The survey we made was very
careless ; we sometimes staked it and sometimes did not. I have traveled the line of
survey from Albany to Camp Harney twice or three times, and I know from personal
inspection that no work has been done from the Deschutes River to Camp Harney by
the road company since I first worked as mentioned above. I know that when the
road was received that the road would not permit all kinds of wagons to pass over
it; perhaps a light wagon with no load could have—by some help on bad places—
went over. I further know that no bridges have ever been made by the company on
any of the streams east of the Deschutes River at the line of survey crosses several
streams that are frequently impassable during each year by reason of high water.

JOSEPH E. DUNDAN.

Subscribed and sworn to before me this 4th day of October, 1€8), and I further cer-
tify that the above-named deponent is a person to whose affidavit full faith and credit
should be giveun.

[r.s.] GEO. W. BARNES,

0B 53: Notary Fublie.
. Rep. 332——2
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jection to the road nntil we neared Camp Harney, whicli is two hundred and ninety-
three miles east of Albany. Mr. Prosser then observed that the company ought to .
have done more work in keeping the road up in this section. I then informed Mr.
Prosser that this was tlie section of the road over which large droves of from 8,000 to
10,000 cattle were driven over at intervals all the time, and that this fact injured the
road a great deal by crowding it with stones; and I also informed him that this same
section of road was built with our rifles continually by us for fear of Indians. We,
Mr. Prosser and myself, returned by the road to Albany at his desire, instead of turn-
ing north to the Dalles either from Canyon City, Grant County, Oregon, or Prineville.
When Mr. Prosser had seen the road he said to me that those men who had written
on to Washington to say that there was no road had lied ; and also that he knew that
the complaints had been made by squatters who had settled down withont any title
on the road company’s sections, and were attacking the company on the chance of so
getting a title to the land. I further say that the road is used for heavy wagon loads
all the tiine. The stockmen along the eastern section, all the way from Harney and
beyond, use the road in coming to Prineville for supplies, and that is one hundred and
forty miles east of Albany, and it is a common thing to see them starting out on the
road eastwards from Prineville with from 1,500 to 2,000 pounds on their wagons. I
further say that I bave been informed that Mr. Prosser has stated that the grading on
the road did not cost five hundred dollars, and has also stated that fwe dollars a mile
would cover the entire cost of location and construction for the entire distance east of
the Cascade Mountains. Such statements are to my knowledge absolutely and un-
qualifiedly false. I further say that it is equally and notoriously false to say that
hardly a trace of the road can be found except sixty miles at the western end. I fur-
ther say that I know that all assertions made that mnch or any of this road was built
by counties and not by the road company is absolutely false and untrue; and I further
say that the entire road was made and opened by the company alone and without as-
sistance of any nature either from counties, except as above stated, or any one else. I
further say that it is equally false and untrue that the greater or any portion of the
line of road has been from the beginning, or ever has been, the merest pretense or any
pretense without bridges or grading, and practically unfit for use except under the
most favorable circumstauces. I further say, as hereinbefore stated, that the road is
traveled at all seasons, and that all necessary bridges have been built and all neces-
sary grading done ; and 1 further say that not only is the road in constant use by the
publie, but the United States mail-carriers have used and still use different portions of
it for many miles in the regular conveyance of the United States mails. I furthersay
that I am informed and believe, and a petition has been signed by eighty-nine settlers
on the road, asking for the establishment of a regular mail line over this wagon road
from Albany to Camp Harney; and I further say that I am informed and believe
that said petition has been regularly forwarded to the authorities at Washington, D.
C. I further say that I am not now a stockholder in said company, nor am I in any
way interested in its property, having disposed of all interest which I had in the com-

pany or its affairs in the year 1872.
JASON WHEELER.

Subscribed and sworn to before me this 26th day of January, A. D., 1881,
[sEAL.] J. K. WEATHERFORD,
Notary Public for Linn County, State of Oregon.
STATE or OREGON,
County of Marion, ss:

I, M. B. Humphrey, being first duly sworn, on oath say that I am and for the four-
teen years immediately last past have been a resident of Albany, Linn County, Oregon.
I further say that on the 13th day of April, A. D., 1871, I was appointed by the governor
of the State of Ofegon to act in his behalf to view and examine the work done on the
line of the Willamette Valley and Cascade Mountain military and wagon-road, in the
State of Oregon, and make report to the office of the governor of the State of Oregon
of the same, and particulary with reference to all requirements of the act of Congress
and of the legislature of the State of Oregon, touching the construction of said road.
I further say that on the 18th day of April, 1871, in compliance with said appointment
I entered upon the discharge of my duty. I completed the examination of said road
on the 23th day of May, 1871, by passing over and along the entire line thereof and
carefully examining the work done on said road. I began at a point on said road
three hundred and sixty-eight miles east of Albany, at a stake on the line of said road,
and ended at Washoe Ferry, on Snake River, which is the eastern boundary of the
State of Oregon; that said portion so examined by me is a distance of eighty miles and
58 & %'y chains from the place of beginning. And I hereby further say that the said
wagon road is constructed according to the requirements of the act of Congress and of
the legislature of the State of Oregon, with such width, graduation, and bridges as to
permit of its regular use as a wagon road. I further say that after starting from Al-
bany I continually met and overtook travelers on the road, and many of whom were
drawing with them heavily loaded wagons. I furtlier say that in all I traveled on
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said lands from said Clarke, and on the 1st day of September, 1871, the said Clarke
conveyed the said lands to one David Cahn in trust for said Clarke, Hogg, and this

- affiant ; and subsequently, to wit, on the 18th day of February, 1879, the said Hogg

sold and conveyed to affiant all the interest he held in said lands, for the considera-
tion of twenty-five thousand dollars; and on the 9th day of April, 1879, the widow and
heir of the said Clarke, to whom the said interest of said Clarke had then passed by
deseent, conveyed to affiant the said interest of said Clarke in said lands, of whom
atfiant had purchased said interest for the consideration of ten thousand dollars in
cash, and other considerations, all of which deeds were duly recorded, and by virtue
thereof affiant became the full and sole owner of said lands; the entire consideration
paid by atfiant for said lands and property, covered by said deed, including lawful in-
terest thereon, six per cent., up to this date amounts, as near as affiant can now state,
to the sum of three hundred and seventy-five thousand dollars ($375,000).

Affiant further says that, before he made either of said purchases of interest in said
lands, affiant caused the titles thereof to be examined by his attorneys, affiant never
having up to this date been in the State of Oregon, and received the informationfrom
his sald attorneys that the title was good, and that the governor of the said State of
Oregon had duly certified to the Secretary of the Interior that every part of said road
had been fully completed according to law, and atfiant purchased each and all of said
interests in absolute good faith, and upon the faith of said certificates and other in-
formation showing that said road was complete and said title was good.

Affiant further says that at no time prior to the making by W. F. Prossor the report
alleging that said road was not completed as required by law did affiant ever know
or hear of, or have any reason to suspect, that said road was not fully compléted, or
that any one claimed that said road was not fully completed, or that either of said cer-
tificates were not fully true, or that there was any defect in said title.

: A. WEILL.

Subscribed and sworn to before me this 14th day of February, 1881.
[sEaL.] EDWIN F. COREY,
Notary Public.

Under the state of facts submitted by the Secretary of the Interior,
he calls upon Congress to resume titles to the lands in question, so far at
least as the same have not been patented, or provide such other meas-
ures of compliance with the terms of the granting act as shall assure
the good faith of the beneficiary before authorizing the further patent-
ing of the granted lands.

If it were an admitted or an undisputed fact that the military road
in question had not been constructed at all, or that there had been a.
failure to substantially comply with the conditions of the land grant,
and no rights to said land had become vested in subsequent purchasers
in good faith, unquestionably the United States might by judicial pro-
ceedings or legislative authority resume title to said land.

It is provided in the act of July 5, 1866, that ¢ the land remaining un-
sold shall revert to the United States.”

In the case of Farnsworth et. al. v. Minnesota and Pacific Railroad
Company (2 Otto, 49), where lands were granted to the Territory of Min-
nesota under an act of Congress, March 3, 1857, similar in its provisions
to the act under discussion, the court held that the forfeiture of title
may be declared by legislative act without judicial proceedings to as-
certain and determine the failure of the grantee.

In the case of Schulenberg ». Harriman (21 Wallace), in passing upon
a similar grant, the court says:

If the i rant be a public one it must be asserted by judicial proceedings authorized
by law, the equivalent of an inquest of office at common law, finding thefact of forfeit-
ure and adjudging the restoration of the estate on that ground or there must be some
legislative assertion of ownership of the property for breach of the condition, such as
an act directing the possession and appropriation of the propert, ¥, or that it be offered
for sale or settlement.

In each of the above cases referred to, however, it was conceded that
the act granting the land had not been complied with, and the question
of innocent purchasers does therein arise.
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In the act of Congress of June 18, 1874, it is provided:

That in all cases where the roads in aid of the construction of which said lauds were
granted are shown by the certificate of the governor of the State of Oregon, as in said act pro-
vided, to have been constructed and completed patents for said lands shall issue in due form
to the State of Oregon as fast as the same shall, under said grants, be selected and cer-
tified, unless the State of Oregon shall, by public act, have transferred its interests in
said lands to any corporation or corporations, in which which case the patents shall
issue from the General Land Office to such corporation or corporations.

As will appear from the letter of the Commissioner and of the See-
retary of the Interior hereinbefore set forth, the governor of Oregon
did duly certify to the construction and completion of the road in
accordance with the act of Congress, and the lands were duly selected.

Furthermore, the governor of Oregon, under his hand and seal of
State, attested by the secretary of the State of Oregon, on the 2d of
October, 1871, certifies that said company, in pursuance of the grant
by Congress, had constructed said road; that the same—

Has been duly and formally accepted by the Government of the Unitad States and by
the State of Oregon, and in the manner by said acts of donation and grant prescribed,
and the lands along the line of said road, to the extent of eight hundred and sixty
thousand acres, have under said donation and graunt passed to and become the absolute
property of said Willamette Valley and Cascade Mountain Wagou Road Company, and
are subject to said company’s disposition.

The original and amended act of Congress contemplated and author-
ized a sale of the lands thereby granted, leaving the decision of a per-
formance of the prerequisites to a sale to the governor of Oregon, and
the right to sell, or when a sale could be made, to depend on the gov-
ernor’s certificate that the road had been constructed and completed.

It appears that all of the preliminaries and prerequisites to a sale
seem to have been regarded as having been complied with, and that the
title to the lands had passed to the State of Oregon by the -Interior
Department as late as October 2, 1879, about six weeks after the con-
weyance to the present claimant Weill, when the then Acting Commis-
sioner of the General Land Office wrote Elisha Barnes, who had com-
plained of the failure to construct the road, as follows:

In reply I have to state that under date of June 24, 1871, the governor of Oregon
formally certified to the completion of said road in the manner prescribed by the grant-
ing act of July 5, 1866. Upon that certificate theé lands have been conveyed to the
State ; and it 18 not within the power of this department to inquire into the regularity
of the governor’s act.

In reviewing the cases of Frisbie ». Whiting (9 Wall., 187) and Yose-
mite Valley (15 id., 77), the court, in 1 Otto, 338, says: ‘

That the power of regulation and disposition conferred upon Congress by the Con-
stitution only ceased when all the preliminary acts prescribed by law for the acquisi-
tion of the title, including the payment of the price of the land, had been performed
by the settler. When these prerequisites were complied with, the settler, for the first
time, acquired a vested interest in the premises, of which he could not be subsequently

deprived. He was then entitled to a certificate of entry from the local land officers,.
and ultimately to a patent of the United States.

In the case of Wirth v. Bronson (8 Otto, 121), the court says:

The rule is well settled by a long course of decisions, that when public lands have:
been surveyed and placed in the market, or otherwise opened to private acquisition, a
person who complies with all the requisites necessary to entitle him to a patent in a.
particular lot or tract is to be regarded as the equitable owner thereof, and the land
is no longer open to location. The public faith has become pledged to him, and any
subsequent grant of the same land to another party is void, unless the first location or
entry be vacated and set aside.

The United States having clothed the governor of Oregon with the-
authority to decide and certify to the fact of the construction and com-
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pletion of the road, and authorized the land to be sold upon such cer-
tificate, can it go behind his acts so far as to destroy or take away the .
~ vested rights of an innocent purchaserf On the contrary, is not the
government estopped by the acts of its constituted agent?

In answer, we refer to the case of Reichart vs. Felps (6 Wallace, 160).

On the 20th June, 1788, Congress enacted that from any general sale of lands in
this region there should be a reserve of so much land as should satisfy all the just
claims of the ancient settlers; that they should be confirmed in the possession of such
lands as they may have had at the beginning of the Revolution ; that measures be
immediately taken for confirming them in their possessions and titles, and that the
governor of the Northwestern Territory be instructed to examine the titles and pos-
sessions of the settlers, as above described, in order to determine what quantity of
land they may severally claim, which shall be laid oft for them at their own expense.

Under this authority Governor St. Clair issued a document, somewhat
in the form of a land patent, to one Jarrot, confirming to him in fee a
tract described. The land was regularly surveyed. February 12,1812,
Congress passed an act authorizing a board of commissioners to revise
and re-examine the confirmation made by the governor. Upon their
report the Jarrot claim was rejected by the proper officers of the govern-
ment, and the land previously confirmed to Jarrot was sold at public
sale to Reichart, and two patents, one in 1838 and one in 1853, were is-
sued to Reichart, which were held to be void, and the Jarrot title was
confirmed. The court held that Congress had no power to organize a
board of revision to nullify titles confirmed many years before by the
authorized agent of the government.

In United States vs. Speed (8 Wall., 83), the principle here involved
came before the Supreme Court in a case where the government officers
had decided, under the implied (and not as in the case of Governor
Grover, under the act of July b, 1866, an express) authority given by the
act of March 2, 1861 (12 Stats., 220), that an exigency existed which dis-
pensed with advertising for government supplies. In holding that said
decision was final and conclusive, no odds how erroneous, the court says
(p. 83):

It is too well settled to admit of dispute at this day, that where there is a discre-
tion conferred on an officer or board of officers, and a contract is made, in which they
have exercised that discretion, the validity of the contract eannot be made to depend
on the degree of wisdom or skill which may have accompanied its exercise.

And to this the court cites R. R. vs. Stimpson (14 Pet., 448), Martin
vs. Mott (12 Wht., 19), Royal British Bk. »s. Turquand (6 Elles & Black-
burn, 327), Maclae vs. Sutherland (25 Eng. L. & Eq., 114), Ross vs. Reed
(1 Wheat., 482).

In the sinking-fund case (9 Otto, 718), Chief Justice Waite says:

The United States cannot, any more than a State, interfere with private rights, ex-
cept for legitimate governmental purposes. They are not included within the consti-
tutional prohibition, which prevents States from passing laws impairing the obliga-
tion of contracts, but equally with the States they are prohibited from depriving
persons or corporations of property without due process of law.

Using the language of Justice Miller in the cage of Moore vs. Robbins
(6 Otto, 533), we say:

If fraud, mistake, error, or wrong has been done, the courts of justice present the
only remedy. These courts are open to the United States to sne for the correction
of the deed or reconveyance of the land as individuals; and if the government is the
party injured, this is the proper course.

In the case quoted from, a patent had issued, but we believe the prin-
ciple decided applicable to the case under consideration, patents having
issued for over one hundred thousand acres of the land, and the equit-
able, if not the legal, title having passed to a third party who occupies

H. Rep. 332—-3 .
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Affidavit of J. J. Finlayson.

STATE OF OREGON, County of Linn :

I, J. J. Finlayson, being first duly sworn, on oath say I am, and for the thirty years
last past have leen, a resident of Linn County, State of Oregon. I further say that I
am acquainted with the Willamette Valley and ‘Cascade Mountain Military Wagon-
Road for the entire distance from Albany, Linn County, State of Oregon, to the east-
ern boundary of the said State. I have been traveling said road as often as two or
three times every year for the last ten years, traveling at times only part of the way.
I have often met travelers on the road with wagons loaded with loads weighing all
the way from one thousand to thirty-five hundred pounds, and I know that at any
time during the summer a team of four horses can easily haul a load of thirty-five

‘hundred puunds over the mountainous part of the road, which is the most difficult

part of the road. I further say that I have hauled over Seven-Mile Mountain, which
is the highest peak crossed, and is seven miles high,* a load of five passengers and
their baggage and camping utensils and two or three weeks’ provisions in two hours
and thirty minutes, and only stopped twice, which was to water my horses. I further
say that at the time just alluded to I counted seven wagons that passed me on the
mountain going down. Each wagon was coming from Ochoco, Wasco County, Ore-
gon, and each was loaded with a heavyload of wood. I spoke to some of the drivers,
and they informed me that they had had no trouble whatever in traveling. I have
traveled said road for the whole distance of four hundred and forty-eight miles (448),
and experienced no trouble whatever in traveling. I continually met loaded teams
and wagons, and always heard them speak in high terms of the road. I further say
that all aloug the line of the road I found all necessary bridges built and all neces-
sary fords made. I have often seen the company’s men employed in removing large
rocks from fords which had fallen in during the winter, and also in cleaning out the
road where there had been a slide, and in (Tisposing of and carrying away timber that
had fallen across the road. I have always found the road open and in good condi-
tion, and always have met plenty of men working on the road.

The road is built through a very mountainous country for about one hundred and
twenty-five miles, having here and there lava beds. The amount of grading done
alone must have cost the company an immense amount of money. The road was cut
through several dense forests, and an immense amount of grubbing had to be done,
After passing through the first one hundred and twenty-five miles, theroad is through
a rolling, hilly country, through which I have always passed without trouble, and
have always found the road in good condition, and have traveled through that portion
of the road with a wagon load of one thousand pounds, with two horses, at the rate
of forty miles a day.

I further say that when I went through on this road to the eastern boundary of the
State, I found there all the original stakes driven by the company on the line of the
road. After leaving Camp Harney and going eastward, the country is very thinly
settled, and for miles there is no settlement whatever.

I further say I have read Colonel Prosser’s communications in the Oregonian, and
also what is said to be his report ; and I further say that any assertion made that there
is no road is unqualifiedly false. I further say that what Colonel Prosser says in re-
spect to bridges on the line of road is not true. :

I also say thatI regard it as a good thing that bridges are not built across the places
where fords are constructed, as aﬁl travelers would take the ford in preference to the
bridge. And I again say that all necessary and convenient bridges have been built.

The road, I further say, is a very good mountain wagon road, and I regard it, and
it is generally regarded by all, as a great benefit to the Willamette Valley, to Eastern
Oregon, and to the whole State. % further say that I have traveled nearly every
mountain road in this State, and I say that the Willamette Valley and Cascade Mount-
ain Military Wagon Road is the best road I traveled in the State.

I further say that I have never heard of or seen any accident on this road.

I further say that I am not, nor have I ever been, a stockholder in said company,
nor have I ever had or have I now any interest in its property, nor have I ever been
in the employ of said company.

I further say that I know of thousands of cattle and sheep being driven across this
road, and that if this road had not been built there would have been no means of
driving the said cattle or sheep either to or from Eastern Oregon.

I further say that I know that no person could have written or spoken of the road
as Colonel Prosser has, after having traveled it, without having a calculation to in-
jure the company, as what I have read in respect to the road, written by Prosser, is_

far from being true.
J. J. FINLAYSON.

Subscribed and sworn to before me this 8th I .oruary, A. D. 1881. Witness my
hand and notarial seal.
[SEAL.] J. W. BALDWIN,
Notary Public for Oregon.

*A distance of seven miles to reach the top.
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, 1869, to about August, 1871. I further say that within my knowledge over
$65,000 was spent in the construction of the road from Albany to the eastern boundary
of the State of Oregon, the terminus of the road. Thissum soexpended was exclusive
of the salary of directors. I further say that I have cattleinterests in Eastern Oregon
near and along the line of this wagon-road, and that my interests are such that I am
compelled to be in Eastern Oregon from four to six months of every year; that for the
last nine years I have passed at least from four to six months of each year near said
road in Eastern Oregon; that in order to reach my place in Eastern Oregon, which is.
in Grant County, I travel said wagon-road from Albany, Linn County, State of Ore-
gon, to the place of my destination, which is about two liundred miles east of Albany ;
that I have traveled said road for said distance twice each year for the past six years,
and once each year for the preceding three years. I further say that said road is a
good mountain wagon-road ; that every year I passed over said entire distance with a
wagon and load, weighing at least from twelve hundred to fourteen hundred pounds,
drawn by one span of horses; that I had no trouble whatever in traveling said entire
distance with said wagon and load, and in traveling same I continually met wagons
coming and going over the road, some loaded and some going for loads; and in the
fall of the year 1879, about October 23, I met one wagon going over the mountains
with six horses carrying a load of thirty-five hundred weight. At this time it had
rained considerable. I stopped and had a conversation with the driver, and lhe in-
formed me that, beyond having a balky horse, they had no trouble whatever in trav-
eling with their load. I further say that during the summer of 1880 I hauled in a
wagon drawn by four horses about twenty-five hundred pounds from Prineville, Wasco
County, Oregon, to Grindstone, Grant County, Oregon, a distance eastward from
Prineville on said road of seventy miles.

I further say that this road is constantly used by cattle-dealers and settlers going
for supplies to Prineville, between and from Camp Harney, a distance of about one
hundred and fifty miles; and I also say that on said road it is a common thing to see
cattle-dealers and settlers, on the road between Harney and Prineville, carrying from.
one thousand to thirty-five hundred pounds. I further say, during the spring and
summer months, the road is injured in places by the immense number of cattle that
pass over it, and last year, to my knowledge, between eight and ten thousand head
of steers and other cattle was driven over the road. This causes, in places, shelly
rocks to be thrown on the road and in places injures the grades, but notwithstanding
this fact no trouble is experienced in passing over the road and in going around the
places injured for the time being; and often severe storms and so-called cloud-bursts
injure the road by flooding it, water passing over the road from ravines in immense
quantities and throwing gravel across the road, but this 1s only an occasional trouble
and is easily avoided with a wagou by a short turn out of the road around these places,
which is always accessible ; and owing to these causes the road, in one or two places,
at times appears a little rough. I further say that I have never experienced any
trouble for want of bridges, and across those streams where there are no bridges good
fords have been prepared by the road company ; and in most places where no bridges
are built, travelers regard it as a convenience in order to water and refresh both
horses and droves; and if bridges were built across many of these streams, travelers
would prefer to nse the fords in crossing for the purpose of watering their stock.

I further say that I regard the road as a great benetit to the whole of the Willamette
Valley and Eastern Oregon, as the main outlet from the middle Willamette Valley to
the eastern boundary of the State of Oregon. This road is so regarded by all disin-
terested settlers along the road.

I further say that I am not a stockholder in said company; nor have I now, nor
have I had since 1871, any interest whatever in its property.

I further say that, in passing over said road, I have noticed and examined the char-
acter of work done by the company, and it consists in great amounts of grading over
hills and mountains ; also in the removal of large bowlders and rocks, and in the grub-
bing, cutting down, and disposing of immense trees and stumps in the building of
bridges and fords. One bridge alone across the Des Chutes River, en this road, is a
very good, substantial bridge, and is about three hundred feet long, and must have
cost the company between three and four thousand dollars.

JAMES ELKINS.

Subscribed and sworn to before me this 5th day of February, A. D. 1881.
[sEAL.] J. K. WEATHERFORD,
Notary Public for Oregon.

Affidavit of T. D. Spafford.
STATE OF OREGON, County of Linn, ss:

I, T. D. Spafford, being first duly sworn, on oath say that I am, and for the past
four years have been, resident of Prineville, Wasco Countv, State of Oregon. I fur-
ther say that I am fully acquainted with the Willamette Valley and Cascade Mount-
ain Military Wagon-Road for a distance of from Albany, Linn Ceunty, Oregon, to
twenty miles east of Prineville. That I have traveled said road for said distance a
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number of times with wagons drawn by two horses, carrying loads weighing from
twelve to eighteen hundred pounds; that in so traveling said road I continually met
teams and wagons on said road carrying loads even greater than those I carried. I
further say that said road is a good mountain wagon-road, and I have never expe-
rienced any trouble whatever in traveling the same with my loaded wagons, nor did
I ever hear of any accidents on said road, or of any one having any trouble in trav-
eling said road. I have found all necegsary grading done, and all streams bridged
wherever I deemed the same necessary.

I further say that I reside right in Prineville, and for a while was connected with a
stable there, and I know that all cattle-men and settlers around that country, and
from and beyond Camp Harney, a distance of over orfs hundred and fifty miles east of
Prineville, travel the company’s road and come to Prineville for supplies, and carry
away with them large wagon-loads, some weighingin my judgment as much as twenty-
five hundred pounds. Some of these travelers put up at the stable where I was, and
I never heard any of them complain about the road. I further say that said wagon-
road I regard, and is generally regarded by all disinterested parties, as a great benefit
to allalong the line of the road and the surrounding country from Albany, Linn County,
Oregon, to the eastern boundary of the State, and also as a great and general benefit
to the whole State.

I have noticed the amount of work done on the road, and it consists principally in
an immense amount of grading, also in grabbing ont immense stumps, cutting through
large trees and forests, and removing a large number of large bowlders and rocks, and
in making all necessary bridges and in building all necessary and good fords. I fur-
ther say that this road is the road used by almost all persons traveling with wagons,
both going east and west from Prineville.

I further say that I have never had, nor have I now, any stock in said company, or
any interest whatever in its property, nor am Iin any way employed by said company.
I further say that I am acquainted with Elisha Barnes, and I further say that it is
generally supposed that he is opposed to the road because he is a squatter on the road
land.

I further say that about fifty-five miles of said road, from Camp Polk to Upper
Ochoco, is continually used three times each week by carriers carrying the United

States mail.
T. D. SPAFFORD.

Subscribed-and sworn to before me this 5th day of February, A. D. 1881. Witness
my hand and notarial seal. .
[sEAL.] J. W. BALDWIN,
Notary Public, Linn County, Oregon.

Afiidavit of John T. Althouse.

STATE OF OREGON, County of Linn:

I, John W. Althouse, being first duly sworn, on oath say I now am, and for the past
thirty years, off and on, and for the last fifteen years steadily, a resident of Linn
County, State of Oregon.

I further say that I am acquainted with the Willamette Valley and Cascade Mount-
ain Military Wagon-Road for a distance of about three hundred miles east of Albany,
Linn County, Oregon. I further say that I have traveled said road a number of
times with loaded wagons, carrying with a single team from ten to twelve hundred
pounds. I have driven large droves of cattle over said road. I never have had a
particle of trouble of any kind in traveling said road, or any part of it. In travelin
the said road I met a number of wagons loaded, carrying large loads. I found al
necessary grading done, and all necessary bridges built. I further say an immense
amount of labor was done on said road in the way of grading, grubbing, removing
large rocks and bowlders by blasting and otherwise, and in cutting through forests.
And, in my judgment, I having worked on roads, it must have cost an immense
amount of money to place the road in condition.

I further say that all persons with whom I have conversed concerning the road
always expressed their opinion that the road was a good one.

I further say that the said road is a great benefit to the Willamette Valley and to
Eastern Oregon, and also to the State of Oregon generally.

I further say that I am not now, nor have I ever been, a stockholder in said com-
pany, nor have I ever had any interest in the company’s property. I further say that
the said wagon-road is a good wagon-road.

JOHN W. ALTHOUSE.

Subscribed and sworn to before me this 5th day of February, A. D, 1881.
[sEAL.] J. K. WEATHERFORD,

. Notary Public.
H. Rep. 332—4



