e

50TH CONGRESS, } SENATE. { Ex. Doc.
2d Session. No. 140.

LETTER

THE SECRETARY OF THE INTERIOR,

In response to Senate resolution of February 13,1889, report relative to
the survey and sale of the Klamath Indian Reservation.

Marcn 1, 1839.—Referred to the Committee on Public Lands and ordered to be
printed.

DEPARTMENT OF THE INTERIOR,
Washington, March 1, 1889,

Sir: I have the honor to acknowledge the receipt of a resolution of
the Senate dated February 13, 1889, in the following words :

Resolved, That the Secretary of the Interior be, and he hereby is, directed to inform
the Senate what proceedings, if any, have been had in his Department relative to
the survey and sale of the Klamath Indian Reservation in the State of California, in
pursuance of the provisions of the act approved April 8, 1864, entitled ‘“An act to
provide for the better organization of Indian affairs in California.”

In response thereto I transmit copy of a communication of 18th
ultimo, from the Commissioner of Indian Affairs, with accompanying
papers, and also copy of a communication of 28th ultimo, from the Com-
missioner of the General Land Office.

These papers, it is believed, furnish the information called for in the
resolution which is afforded by the records of this Department.

Very respeectfully,
WM. F. ViLAs,
Secretary.
The PRESIDENT PRO TEMPORE OF THE SENATE.

DEPARTMENT OF THE INTERIOR,
OYFICE OF INDIAN AFFAIRS,
Washington, February 18, 1889.

Sir: I have the honor to acknowledge the reeeipt, by your reference
the 14th instant, of a resolution of the Senate of the 13th instant, as
follows:

Resolved, That the Secrefary of the Interior be, and he hereby is, directed to inform
the Senate what proceedings, if any, have been had in his Departuent relative to the
survey and sale of the Klamath Indian Reservation in the State of California, in pur-
suance of the provisions of the act approved April 8, 1364, entitled ‘“An act to pro-
vide for the better organization of Indian affairs in California.”
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In response to said resolutivn, I have to state that I am unable to dis-
cover from the records or correspondence of this office that any pro-
ceedings were ever had or contemplated by this Department for the
survey and sale of said reservation under the provisions of the act afore-
said; on the contrary,it appears to have been the declared purpose and
intention of the superintendent of Indian affairs for Califorunia, who
was c¢harged with the seleetion of the four reservations to be retained
under said act, either to extend the IMoopa Valley Reservation (one of
the reservations selected under the act), no as to include the Klamath
River Reservation,or else keep it as a separate independent reservation,
with a station or subagency there, to be under control of the agent at
the Hoopa Valley Reservation, and the lands have been held in a state
of reservation from that day to this.

The public surveys were extended over the reservation, or some por-
tions of it at least, a few years ago, but just when or how that came to
be done I amn unable to say. This information can be obtained, if de-
sired, from the General Land Office.

I transmit herewith copies of office reports to the Department of May
28, June 21, June 23, July 6, and October 24, 1837, and April 4, 1838,
inviting especial attention to the last mentioned (April 4, 1888) as
showing the history of the Klamath River Reservation and its status
as an Indian reservation as viewed by this office. Also copies of two
opinions by the Attorney General—June 11 and July 11, 1887—touch-
ing the rights of the Indians in the fisheries of the Klamath River, with-
in the boundaries of said reservation, and of certain papers referred to
in the correspondence.

The Senate resolutionis returned herewith.

Very respectiully, your obedient servant,
JNo. H. OBERLY,
Commisstoner.
The SECRETARY OF THE INTERIOR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., February 28, 1889.

S1rR: I am in receipt, by reference from the Department for report, of
a resolution of the Senate, dated FFebruary 23, 1889, requesting iuforma-
tion relative to the survey aund sale of the Klamath River Indian Reser-
vation in the State of California. Accompanying said resolution are
several copies, extracts, and letters from the Commissioner of Indian
Affairs reporting on said matter.

In his letter of Fcebruary 18 last, the Commissioner of Indian Af-
fairs states as follows:

The public surveys were executed over the reservation, or some portions of it at
least, a few years ago, but just when aud how that came to be done I am unable to
say. This information can be obtained, if desired, from the General Land Oftice.

In the matter of the public surveys referred to by the Indian Com-
missioner, I have the honor to report as follows:

The original reservation for the Klamath River Indians in California
extended 1 mile in width on each side ot the Klamath River, and up the
same for a distance of 20 miles from the Pacific Ocean. Upon a sub-
division of the lands along the Klamath River it was found that the
reservation fell in the following townships, namely: 13 north, range 1
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east; 12 and 13 north, range 2 east; and 11 north, ranges 2 and 3 easts
Humboldt meridian, California.

Puablic surveys were executed (under contracts awarded by the United
States surveyor-gencral for California)in the following townships at the
dates and by the several deputies as follows: Thirteen north, ranges 1
and 2 east, by 8. W. Foreman in» May and Jane, 1832, under his contract
dated April 24,1882, Said surveys were approved hy the United States
surveyor-general for California, December 5, 1882, and subsequently ac-
cepted by this ofice, Townships 11 and 12 north, range 2 cast, by John
Haughn in 1832, under his eontracts dated May 19 and June 14, 1882,
Said surveys were approved by the United States surveyor-general for
California, December 15, 1882, and February 9, 1833, and subsequently
accepted by this office. Township 11 north, range 3 ecast, by John
Haughn in 1882, under his contract of May 19, 1882, Said surveys were
approved by the United States surveyor general for California, Decem-
ber 15, 18382, and subsequently accepted by this oftice.

In his letter of April 4, 1883, to the Secretary of the Interior, the
Commissioner of Indian Affairs recommended that allotments be made
to the Klamath River Indians based upon the public surveys herein
stated, aud that the rest of the reservation be restored to the publie
domaiun.

In 1834 attempts were made by the Indian office to make allotments
in the several townships named, using the stated public surveys pur-
porting to have been executed therein by Foreman and Haughn as a
basis.

On examination in the field the alleged public surveys were found to
be so irregular that the further attempt to make allotments based
thercon had to be abaudoned until the surveys should be corrected, and
the allotments which had been wmade were recommended for cancella-
tion by the Indian Commissioner.

Upon the submission to this office of the facts as to the actual condi-
tion of said surveys, John B. Treadwell, special agent for the exam-
ination of surveys, was detailed to the field to make a thorough inspec-
tion of the surveys purporting to have been executed by S. W. TFore-
man and John Haughn, under stated contracts in the several townships.

From Mr. Treadwell’s report it was coneclusively shown that ail of
said alleged surveys were fraudulent, and although in IFFebruary and
March, 1833, partial suspensions, by reason of the Indian reservation
stated, of subdivisions of sections of lands along both sides of the Kla-
math River had been ordered, on December 11, 1884, all of the lands in
the townships named and the surveys thercof were formally suspended,
and the district land offices duly notified thereof.

By reason of the fraudulent surveys referred to and to expedite the
allotments to the Indians, the United States surveyor-general for Cali-
fornia, in IFebruary, 1886, was instructed to invite proposals for the re-
survey of the several townships embracing the Klamath Indian Reser-
vation.

On June 17, 1886, a contract for the desired resurvey was awarded
to John Gilerest, United States deputy surveyor, by the United States
surveyvor-generil for California, and the same was approved by this of-
fice July 24, 1836 ; liability, $3,260.50, payable from the appropriation
of March 3, 1883, for resurveys.

These resurveys by Gilerest have been the subject of considerable
correspondence between this office and the United States surveyor-
general for California, and are now pending in that office. The orig-
inal field notes as submitted by the deputy were returned to him for
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correction, and the United States surveyor-general requested this office
to examine the work in the field prior to bis approval of the returns of
said resurveys as submitted by the contracting deputy.

An examination in the field of said resurveys has recently been made
by Charles . Conrad, special agent of this office (now stationed at San
Francisco, Cal.), and copies of the field®notes and report by the exam-
iner have recently been transmitted to the United States surveyor-gen-
eral for California for his examination and guidance as to the approval
of the submitted and pending returns ot said resurveys. To the pres-
ent date no action thereon has been taken by that office, so far as is
known to this office.

The Senate resolution and the several reports, extracts, and other
papers accompanying the same are herewith returned.

Very respectfully,
S. M. STOCKSLAGER,
Commissioner.
The SECRETARY OF THE INTERIOR.

[Extract from annual report of Indian Office for 1856.]

KraMaTH RESERVATION, July 15, 1856.

Sir: In accordance with your instructions of June 16, I report on the number, char-
acter, condition, and mode of living, ete., of the Indians in this vieinity.

‘When this reservation was first located, there were living upon it about 2,000 In-
dians—men, women, and children. Since that timethere have been 500 Indians gath-
eredin, which inake the number now living within the bounds of this reserve about2,500.
So far as I am able to judge, from the short timme I have been here, they are peacea-
bly disposed and willing to obey the agent over them.

That portion who have always had ~heir homes here subsist themselves upon fish,
game, acorns, roots, ete, * * *

JAS. A, PATTERSON,
’ Indian Agent.

Hon. T. J. HENLY,

Superintendent Indian Affairs, San Francisco, Cal.

EXECUTIVE ORDERS.

Klamath River Reserve.

DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
November 10, 1855.

Sir: Referring to your communication of the 8th of August last to the acting Com-
missionerof Indian Affairs, advising him of the approval by the President of the United
States of the recommendation of the Department that it was expedient to expend the
money appropriated on the 3d of March last for removing the Indians in California to
two additional military reservations, I have the honor now to make the following re-

ort:

o On the 15th of August last the acting Commissioner inclosed a copy of your letter of
the 8th of that month to the superintendent of Indian affairs in California, with direc-
tions to select these reservations from such ¢ tracts of land adapted as to soil, climnate,
water privileges, and timber, to the comfortable and permanent accommodation of the
Indians, which tracts should be unincumbered by old Spanish grants or ¢laims of re-
cent white settlers,” limiting the dimensions of the reserves to within 25,000 acres
each, and to raport to this office a description of their geographical position in rela-
tion to streams, mountain ranges, and county lines, ete., and indicating the same
upon a map. A copy of that letter is herewith, marked A.

By the last mail from California I bave received from Superintendent Thomas I.
Henley a report upon this subject, dated the 4th ultimo (a copy of which is herewith,
marked B), by which it appears he recommends as one of the reservations aforesaid
“a strip of territory 1 mile in width on each side of the (Klamath) river, for a dis-
tance of 20 miles.” The superintendent remarks upon the character of the country
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selected, and incloses an extract from a report (also herewith, marked C) to him of
the 19th of June last, by Mr. 8. G. Whipple, which contains in some detail a deseription
of the country selected, habits and usages of the Indians, ete., bnt no mayp is fur-
nished.

It will be observed from this report of the superintendent that he has deemed it
important to continne the employ of an agent and to prepare for raising a crop in
order to assure the Indians of the good faith of the Government and to preserve the
peace of the country. Considering the great distance of this reserve from the seat of
Government and the length of time it necessarily requires to communicate with an
agency at the Klamath, it is desirable that some definite action be taken, if practi-
cable, before the sailing of the next steamer, to leave New York on the 20th instant.

I therefore beg leave to ask your attention to the snbject, and if you shall be of the
opinion from the represeutations made by the superintendent in California and Mr.
Whipple that the selection at the mouth of the Klamath River is a judicions and
proper one, that it be laid before the President of the United States for his approval,
but with the provision, however, that upon a survey of the tract selected that a suf-
ficient quantity be cut oft from the upper end of the proposed reserve to bring it
within the limitation of 25,000 acres, authorized by the act of 3d March last.

I alsoinclose herewith a copy of another letter from Superintenden Henley, of 4th
nltimo (marked D), in which he states in relation to the other reserve, that it is-in-
tended to locate it ¢ between the headwaters of Russian River and Cape Mendocino,”
In reference to both of these proposed reserves and as connected with the means to be
used to maintain peaceable relations with the Indians, the superintendent imof opinion
that it is of great importance to provide for crops, and that to do so an agent in each
instance is necessary. As this last-named selection has not been defined by any spe-
cific bonundaries, and no sufficient description is given as to soil, climate, and suita-
bleness for Indian purposes, to enable the Departinent to determine the matter under-
standingly, of conrse nothing definite can now be done. But it may not be improper
to consider the subject in conuection with the general intent as to the particular lo-
cality in whicl it is proposed to make the location.

The reserve proposed on the Klamath River and Pacific coast does not appear from
the map of the State of California to be very far removed from Cape Mendocino, or a
point between that and the Russian River; and as provision is made only for two re-
serves in the Ntate, other than those already in operation, the question arises whether
it shonld not be situated farther in the interior, or perhaps eastern part of the State,
than the point referred to. The Noome Lacke Reserve is situated in one of the Sac-
ramento valleys, at about the latitinde of 40° north and 1229 of longitude west, about
the center of that portion of the State north of the port of San Francisco. As, there-
fore, the proposed Klamath Reserve, being northwest from the Noome Lacke Reser-
vation, wonld appear to be adapted to the convenient nse of the Indians in that
direction, the question is suggested whether the other reserve shounld not be located
farther east and north, say on the tribntaries of e¢ither Pitt or Feather Rivers. As
in the case of the proposed reserve of the Klamath, I am desirous of obtaining your
opinion and that of the President of the United States, with such decision as may be
arrived at nnder the circumstances, in season to communicate the same by the next
California mail, for the government of the action of Superintendent Henley.

Very respectfully, your obedient servant,
GrEo. W. MANYPENNY,
Commissioner.
Hon. R. McCLELLAND,
Secretary of the Interior.

DEPARTMENT OF THE INTERIOR,
Washington, D. C., November 12, 1355.

Sir: I have the lionor to submit herewith the report from the Commissioner of In-
dian Affairs of the 10th instaut, and its accompanying papers, having relation to
two of the reservations in California for Indian purposes, anthorized by the act of 3d
March last.

The precise limits of hut one of the reservations, viz, a strip of territory commencing
at the Pacific Ocean and extending 1 mile in width on each side of the Klamath River,
are giveu, no sufticient data being turnished to justify any definite action on the other.

I recommend your approval of the proposed Klamath Reservation, with the pro-
vision, however, that upon a survey of the tract a sufficient quantity he cut off from
the npper end thereof to briug it within the limit of 25,000 acres anthorized by law.

Respectfully, your obedient servant,
R. McCLELLAXND,

The PRESIDENT. Secretary.

Let the reservation be made, as proposed.

FrRANKLIN PIERCE.

NOVEMBER 16, 1855.
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Mendocino.

DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
April 16, 1856.

SIR : Referring to the report T had the honor to submit for your consideration on
the 10th of November last, relative to the establishmeut of anilitary reservation for
the Lenefit of the Indians of northern California, upon both sides of the Klamath
River, from its mouth the distance of 20 miles up the same; and to the remarks then
made upon the subject of establishing a third similar reservation as proposed by the
superintendent ot Indian affairs in California, at Cape Mendocino, or at some point
between that place and Russian River, or, as appeared to this office at that time more
expedient, farther in the interior and easterly part of the State, [ have now respect-
fully to call your attention again to the subject, and to submit for your consideration
the following documents :

* * * * * * *

From these documents it appears that the section between the Noyo River on the
south and Bee-da-loe or Hale Creek on the north, extending from the coast on the
west to the Coast Mountains, combines advantages which are not to be found in any
of the other locations examined, reference beiug had to the purposes for which it is
required and to the habits and necessities of the Indians.

* * * * * * *

The tract intended for the reservation lies between the sonth bank of the Noyo
River, 50 as to include that river, and a point 1 mile north of the mouth of Hale or
Bee-da-loe Creck, extending eastward from the coast for quantity so as to include
the valleys beyond the first range of hills to the Coast Mountains, conforming to
their shape. Its geographical position is in Mendocino County, about 170 miles from
San Francisco, and 80 miles south of Cape Mendocino, 70 miles northwest of Clear
Lake, and abouat 180 miles trom Sacramento City.

It is proposed to embrace withiu the limits of the reservation 25,000 acres of land.

* * - * * * *

If upon an examination of the subject you shall come to u similar conclasion, I
have respectfully to request that the proposition may be laid before the President of
the United States for his approval, and that the snperintendent may be enabled to
carry out with him, on his return to his post by the steamer of the 20th instant, such
decision as may be made in the premises.

Very respectfully, your obedient servant,
GEORGE W. MANYPENNY,
Commissioner.
Hon. R. MCCLELLAND,
Secretary of the Interior.

Swmith River Reserve.

DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
April 9, 1862.

Sir: I have the honor to submit for your consideration a report from Avent Han-
son, of Febrnary L4, and also his letter, with accompanying papers, of February 23,
1862, relative to the destruction by tlooll of the Klamath Reservation in California,
and the selection of a new reservation in the Smith River Valley, with a map thereof
as submitred by hiv.

The report having already been submitted to the Senate Committee on Indian Atfairs
and understood to meet their approval, I would respectfully recommend, shonld it
meet with your concurrence, that the President he requested {o canse such portions
of the proposed reservation as have been proclaimed for sale, and are not included in
the purehases made by Agent Hanson trom individuals, to be withdrawn from sale,
and that the local Tand office he instructed to respect the same as an Indian reserva-
tion until othevwise ordered.

Very respectfully, your obedient servant,
Wi, P. DoLg,
Commlissioner.

Hon. Caren B. Syirii,
Secrctary of the Interior.
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[Indorsement.]

The lands embraced in the proposed reservation may be withdrawn from sale for
the present.
C. B. SmrTH.
May 3, 1862.

(The lands referred to were in townships 17, 18, and 19, lying upon the Pacific
Ocean, in Del Norte County.)

This reserve was discontinued by act of Congress, approved July 27, 1868 (15 Stats.,
221).

|Extract from the Annuul Report of the Indian Oftice for 1886.]
THE KLAMATH RESERVATION.

My duties, as both agent and commanding officer, require me to exercise a super-
vision over the reservation on the Klamath. A small outpost is maintained at the
mouth of that river to prevent intrusion on the Indian lands, and protect the Indians
in their only industry—that of fishing for salmon.

Those Indians are also anxious for a subdivision of their lands, but before this can
be done the lines of the reservation must be fixed determinately. It is alleged that
fraudulent surveys of the public lands adjoining the reservation have made it impos-
sible to fix its lines without creating a conflict of title.

The people, like the Hoopas, are friendly and well disposed, and maintain amica-
ble relations with the white people about them, but should the military power of the
Government be removed from this valley, both reservations would soon be overrun,
and the Indians dispossessed. The Klamaths live almoest exclusively on the salmon,
though a few plant a little. They number about 400, and have no schools.

The censns of both tribes, required by law, was taken at the end of June, and was
forwarded to the Indian Office soon after the 1st of July. .

T am, sir, very respectfully, your obedient,
WM. K. DOUGHERTY,
Captain First Infamlry, deting dgent.
The COMMISSIONER OF INDIAN ATFFAIRS. -

[Extract from Annual Report of Indian Office for 1885.]

RETORT OF SPECIAL AGENT ON CONDITION AND NEEDS OF NON-RESERVATION KLA-
MATH INDIANS IN CALIFORNIA,

SAN Francisco, CaL., June 25, 1885.

SIR: Inaccordance with instructions contained in your telegram of 28th and letter
of 20th ultimo, I have the honor to make the following report :

The distauce from the line of the Hoopa Valley Reservation, at the junction of the
Klamath and Trinity Rivers, to the Klamath River Reservation, upper line, by way of
the river, is some 1= miles, and it is within these limits that the non-reservation Kla-
math Indians are located.

Natnre seeiwns to have done her best here to fashion a perfect paradise for these In-
dians, and torepel the approach of the white man. She tilled the month of the Kla-
math River with a sand-bar and huge rocks, rendering ordinary navigation impossible,
and pitehed the mountains on either side iuto such steepsaud amazing confusion that
the viver has a hard strnggle to drive its way through the wondertul gorges ; it turns
and twists and tumbles along the roecks and gulehes ia an incessane mad rush to the
ocean, without one moment’s rest and without touching the borders of one acre of
meadow land. The banks and hills shoot up abruptly from the river iu jaunty irregu-
larity, as if formed solely for the eapricious life and lmited aspirations of the In-
dian.  Tremeundsus bowlders and cragged points jut into the river and change its
course, forming innumerable eddies and back carreuts, where salmon seek rest, to be
taken in large numbers by nieans of Indian nets.  No level land of any considerable
size is to be found here. I presume if the most level spot along the river was cleared
of trees and scrub growth 1t would searcely measure 5 acres,

This, then, is where these Indians dwell in their grotesque villages. They form a
very respectabie peasantry, supporting themselves without aid from the Government
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by fishing, hunting, raising a little stock, cultivating patches of soil, and by day’s
labor at the Arcata lnmber-mills. There is a crude thrift among them one ean not help
admiring. Their little villages are perched on the mountain side, with most pictur-
esque attractiveness; their houses are all made of Inmber, and look as if they had
been tossed upon the billsides and allowed to staud wherever they gained a foothold.
The beanty of irregularity could have no finer effect with studied art or the taste of
cultivated refinement. Often a latticed porch, a curtained window, or a high roof
with overhanging eaves displays an attewpt at civilization, crude as it may be.
Many of the houses have board floors and opeu fire places. It is mot uncommon for
them to have beds raised from the tloor, sheets, tables, and dishes. They generally
wear hats, shirts, pauts, and shoes or boots. I did not see one * blanket” Indian.
Women wear the ordinary American-cut dress, and straw hats made by themselves.
They wear their hair parted and brought off’ the forehend ; males’ hair is generally
cut short. Nearly all the men and most of the women speak the English language
very well; I could understand all the young and middle-aged of both sexes. They
are comparatively well dressed and look very well.

The old men keep the nets in order and fish steadily ; the women dress and dry
fish, gather acorus for meal, and fetch wood and water; middle-aged men go off to
work awhile, look after the hogs and horses, and malke gardens, with their wives to
help them. It is commwon to find little gardens of potatoes, beans, and corn among
them, fenced in, just out of town as it were. I searched in vain for war-paint and
the formation of lines on the war-path ; heard no mutterings of revenge, no ‘““blood
sign on the moon,” no indication of disturbauce or attempts to settle difficulties by
their own hands; no withdrawal from their peaceful pursunits or neglect of their
meager crops and resources to gather in bands or agitate their grievances. In short,
sir, I have never been more pleased with any Indian community. Thus I have en-
deavored to convey to you, regretting that 1 have not a more powerful pen, my im-
pression of the quiet, peaceful disposition of these Indians and their inclination not
to go abroad to molest others, but to remain unmolested within themselves, where
they have done their best towards permanent settlemnent.

I do not deny & limit to this quict state of aftfairs. The Indians, like our English
cousing, do not wish foreign feet stepping on their territorial toes; nor are they very
much farther advanced in practical Christianity, for while the latter rush to arms
and powder first and arbitration afterwards, I promiise you that these Indians will
not remove the rust from their ritles nuless they are in some way imposed upon
and the hand of their guardian is tardy or withdrawn from their help and pro-
tection.

That the white man should seek such out-of the-way places for a lodging seemsstrange
when looked at abstractly, but an exammination of facts explains it.  Occasionally a
man is found whose intentions and expectations get the better of his judgment. He
goes out expecting to tind a wealth of resources, carly development, rapid settlement,
and lands thrown open to white possession, a speculation iu therising value of real es-
tate. Somnie get there by buying out “improvements’ of some squatter, and they range
a little stock on the public lands. Many take up with Indian women, and soon drop
to the levelof the most ordinary Indian life, waiting for something to turn up. By con-
sorting with squaws they have assumed ¢ acquired rights” ainong the Indians, and el-
bow their way to all the privileges of the Indians, aud at the same time they are on
the sharp lookont for every advantage a white man cau grab. Ineity life they would
be called Bohemians; more valgarly bummers gr leechiers.  Two white men told me
they had their eyes on certain ““locations,” and they were just waiting to see what the
Government is going to do. The white men here have certain legal rights, and they
are entitled to a certain degree of respect and consideration.  There is no danger,
however, that they will get less than they have a right to or deserve.

This is the way the whites and Indians are dovetailed together upon thisland. Close
and careful observation leads nie to the belief that thie best interests of these Indiaus
are perveried by a show of community of interests or rights mixed with those of white
men, cithier Indians nor white men will respect each other as a class as they respect
themselves; they neverdo. Peace and order are not promoted by such contact; Indians
are never elevated by sucli association. The white men, with rare exceptions, fall from
a former estate; they drop down to a level below thewmselves, or rather tind their true
level; andthey are neverengagedinadvaucing the Indiansas a race in any manner or
condition whatsoever. Indiansderive their benefits from other somrees. They are not
generally pleased with the immediate proximity of white settlers; almost invariably
they have told me they do not want these white men about them.

White men take advantage of Indians in all sorts of mean, petty, small ways, and
the Indian always looks at a slight offense as a great wrong. Rometimes what a
white man tries to make a joke of is a pretty serious matter; but it is concealed, as
it can not be charged to an Indian.  For instance, Joe Guirret, a miserable specimen
of a white man—one of the “settlers”—went into an Indian’s honse with some oth-
ers, and while there in the house among the Indian family took out his six-shooter
and shot towards a cot to see how near he could come without hitting it. What
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would have been said and shought, sir, if Garret had been an Indian? Another of
these white “settlers” told an Indian who was trying to make a place of his own
that he must give it up and go into a village to live—that was what the Government
wanted all Indians to do. He ]n‘eten(led to charge $1 each per month for three horses
happening to get on *‘his range,” when he himself had sheep scattered everywhere,
And so on. I took special p: ains to see every one of these white men in the presence
of Indians, and so set such matters straight, which I did without gloves. 1 was care-
ful also to 1nsirnct Indians not to mtcrtcre with whites ; to go (ln‘ectlv to the agent
with all their troubles or for explanation of anything they aid not fully understand.

I repeat that the two vaces or classes are so antagonistic to cach other at the point
where they meet in the strnggle for subsistence “and life that their interests can
never become common ; nor will the races or classes in that relative situation ever
respect each other. The sced of trouble and disturbance, ending in bloodshed, is
sown in just such soil, where two divided interests are being cultivated together, one
always choking the growth ot the other. There is no doubt of this position.

The Indian 1s commonly called the ward of the nation; the United States Govern-
ment is gnavdian of the Indian. This is the true station or rank of the Indian. He
is generally and publicly so referred to and so regarded. A guardian always acts for
his ward aud in his stead ; the ward has no motive power of action vested in himself;
he has legal being only through his guardian. This shonld be the legal constitu-
tional statns of the Indian; but the law now says the ward may himselfact as gaardian
while still a ward. Although in all respects a ward, he may manage his own prop-
erty. Ie is expected and called npon to manage his own atfairs, althongh a mere
ward—iuncapacitated, in fact. In other words, the Indian ward is oftered the oppor-
tunity of lhomesteading land, which, being a ward, he is utterly unable to do. He
has no experience or comprehension of maps and diagrams, townships, sections, and
locations. He conld hardly find thie front door of the laud office ; even if there, he
could not intelligently communicate his business. The Indian is a thorough ward, he
is a most helpless, depcndent being—most diffident in action, withont the slightest
self-relinnce or sufficient self-assertion to act where his interests and welfare require
it.  Plainly the guardian should always act for and in the stead of such a ward. And
I submit, sir, with the ntmost respect, that the acts of Congress are defective and in-
adequate in relation to this matter. That is, for the purpose of having the benetits
intended aecrue to the Indian in this case, certain lands should be get aside in whole
and then parceled out for settlelent as appears best for these particular Indians, in
this particular loeality, the Government acting at and disposing of every point.

Now, sir, if these petitions are clear, and there is any virtue in the propositions con-
tained in them, the question before you resolvey itself to very narrow limits. Shall
these Indians be allowed to reraain here or be removed 2 The law contemplates appar-
ently, from circular of May 31, 1884, inclosed by you, the possession of land by Indians
where improvements have been made ““ of any valne whatever.” isheries, staging for
holding the tishermen and their nets, are dotted along the river. Indians have had gen-
eral and actnal, though nurecorded, possession and occupation of the whole riverline
here for years and years.  Theirdw el]mwb are scattered and permanent.  They wish to
remain here; Lere they are self- suppmtmp—'mt11‘»11)' self-sustaining. This is their old
home, and home is very dear to them—treasured above everything clse. No place can
be fonnd so well adapted to these Indians, and to which they themselves ave so well
adapted, as this very spot. No possessions of the Government can be better spared to
them. Noterritory offers more tothese Indians and very little territory ofters less to the
white man. Theissueof theirremovalseems todisappear. How, then,can they finally
be provided for, for their best good and secure protection, without detriment to the
State of California, or the rvights ot any elass of her citizens, however humble (or low),
and with the least expense, anxicty, or care to the Government ?

Within the lines on the viver already defined there are fourteen villages, averaging
abont one aud a half miles apart. The names of thevillages are as follows, commenec-
ing with the Hoopa Valley Reservation going down- strean ; Cright™ and “left ”
mgnlty side of river, and the namber of male inbabitants twenty vears old and over
is given opposite the name of each village:

T T T T T

|
o ‘ " No, | = \ No,
K Name. Side of river. ofadult ' .2 | Name. Side of river. | of adult
= wmales. & | males.
=] [~ U
| S S S
1) Witehpecka Right 30 1 9 Mettal ...
2 | Wal-sook .. . Right. 20 10 Shrayg-ron . .
3| Kay-neek. .. ... Left .. 4 111 Sock-ter
4 | Kayneckie-ko.... Right. 3 112 Peck-wan.
5| Cappel....._. Left 12 13 Cot-tep .. .
6 | Mooruck .. . Right. 19 | 14 | Wah-tek ........
7 | Hayk-meek ~ Right. o 2 |
8 | Nats-koo ... o Left ool i 70 | |
|
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This census is taken from the memory of two intelligent Indians, who brought up
in mind every man individually by name, counting the villages separately. The
agent estimated ‘“ about two hundred ” before these figures were made known to him;
several other persons have estimated about the same number. I hold it as correct,
and it is iutended to embrace some who are off at work, who claim residence and
allegiance here.

l\()W, if astrip of land is taken 2 miles wide from one point to the other, embracing
the river, there would be required about thirty-six sections or less, and 'if this were
divided among these, say, 220 Indians, always excluding the white man; it would
give to each about 100 acres of land much less than the offered homestead 1'ight. The
Government has at no time contemplated doing less than this, so far as nnmber of
acres goes, and if I have fairly discussed the question, there is bnt one conclusion
and no consideration of any doubt as to the step to take. I consequently have the
honor to recommend that a body of land, a parallelogram 2 miles wide, taking in the
Klamath River from Hoopa Valley Reservation to Klamath River Reservation, be set
aside and appropriated to the sole use and possession of the Klamath non-reservation
Indians; that sqnatters be immediately removed, and that any homesteads entered
upon or taken within these borders be yielded up under the prior right and posses-
sion of the Indians, all improvements where entries have been made being paid for
by the Government.

Directly associated with this recommendation is the matter of the specific allotment
of individual parcels of land to individual Indians, and what is termed the ¢ village
system.” This ‘“‘village systemn” mnst not be confounded in any mannrer with Indian
‘“tribal relations.” While these Indians still have a sort of tribal code, they are rap-
idly becoming individnalized and segregated in individual interests. They have hogs
in separate small herds or bands; horses, also; they have little garden spots already
referred to—Ilots marked oft and Ielued S'LV of an acre, more or le% ; places to go and
get wood ; particnlar grounds for g nthermg> acorns. In fact, they have the model idea
of American life—the gregarions p].m of tarming out, but ‘¢ 11\'lng intown.” They are
moving away from the community of property interests. Those Indians who work out,
pick up ¢ white” ideas and ways of living very fast. They are gradually but surely
applying them. They are gr aduallv ot themselves 1)redkmg up tle objectionable feat-
ures of the ¢ village system. And as their interests become niore generally taken up
in cultivating the soil, their homes will gradunally Lecome more scattered. You will
observe that their population and their little villages are well dispersed over their pos-
sessions even now. New ranches or villages are continually being settled, but as it
happens with more interest to their convenience and comfort, nearness to wood, wa-
ter, and boat-landings, and the necessities of their habits of life than they have given
to corners of quarter-sections.

I have the hovor to respectfully submit that this settlement of Indians should be
treated like a corporation; it should have such consideration as is given to an incor-
porated body. Laws in relation to these Indians shonld be special and particular.
This body of Indians (and each and every other separate body of Indians, if 1 inaysug-
gest it) should have passed for it such laws as its separate case merits and requires.
This is the application of law given to all societies, organizations, compaunies, and col-
lective bodies of every descrlpt]on, and this body 1cqnues as well the enactment ot such
specific laws as will promote its best govermnent, alike for the best interests of the
Indians and the United States. Indian laws have been too general. Ihave the honor,
therefore, to recommend that the strip of laud referred to be set aside and given in trust
to these Indians; that it be surveyed and staked off in 100-acre lots, apart from certain
thoroughfares; that these lots be subject to the occupation and final possession of
Indians, upon certain improvements being made, under snch restrictions and regula-
tions as way be provided by the Interior Department; that land may be reserved
and used in common upon which there are villages; when abandoned to revert to the
United States.

I have the hopor to recommend, also, that when any law is considered pertaining
to these Indians that provision be made to try and punish the niurder of one Indian
by another by civil process; that all caxes of theft may be tried and pnnished by
imprisonuent ; that Indians must send theiv children to school for three years, nnless
physically unable to attend school, hefore they can have clear title to any parcel of
land.

I have thie honor to further recommmernd that these same provisions be extended to
the Indians on the Klamath River Reservation immediately adjoining the land here
considered, and that the lower and remaining portion of that reservation be thrown
again with the public lauds, providing security and protection to the fisheries of the
Indiany above the mouth of the Klawath River.

To secure order along the Klamath River, and to bring before the Indians the re-
sponsibilities of eitizenship, or even resideuce under the protection of the United
States, there should be some show of discipline and authiority ever present. No less
expensive an orgaunization conld e effected than the present occupation of a squad of
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soldiers near or upon the territory. The three soldiers at haud really act as sheriff
and police force under civil anthority, and the line of Indian towns should be under
frequent patrol, and frequently be visited by the agent, who should be a civilian, for
reasons which will be considered in a separate report.

In respect to preserving order, Iam thoronghly convinced that if I waspresent when
disputes or disturbances were entered upon by any pavties I could avert a serious
issne. I have the honor, then, to urgently recommend that the agent be directed to
visit this locality personally once every month; that be be charged to muake personal
friends of the Indians, to listen patiently and respectfully to all their statements and
stories, however trifling they may appear to himself, and to especially engender for-
bearauce and couciliation. This is partienlarly applicable to the new agent about or
soon to take charge at Hoopa Valley. Indians are naturally moody, and brood over
sometimes imagined wrongs; it they can have a good big talk and talk it out, they
are tully satisfied and relieved.

Referring, i conclusion, to thie commuuication of General Pope, quotedin your letter,
I have the houor to state that the sitnation on the Klamath River is just so serious that
a broil between the whites and Indians, once started front dispute and bronght to vi-
olence, would end in a bitter contlict and great bloodshed on both sides. These In-
dians bave been terrible in their fends with white men and among themselves, like
other men all over the world, where arrayed in so-claimed ‘“ oppressed” classes, mobs,
strikes ; and once frenzied there are no bounds to passion.  The Indian is brutal when
aroused ; the white man is brutal when aroused. Neither are at first conciliatory. The
history of these Indians shows that they have been engaged in souie bloody work,
There is no absolute guaranty of peace. No, sir; not after the most beneficent laws
are passed. So much the more should General Pope’s words be heeded.  And yet, in
the face of these facts and the complaints made by General Pope, I wonld rathier take
my chances of life on the Klammath River than in the high courts of England or Rus-
sia.  And I must nevertheless claim that these Indians are most tractable, and they
promise much more in the advance of civilization than most of the Indians 1 have
seen, Their increasing domestic pursnits, their increasing coutact with ontside
‘“white” life, their increasing adaptation to ‘* white " manners and dress, their in-
creasing respect for law and order and liorror of murder, all speak well for these In-
dians.

There is no sign of trouble at the present time. 1saw the inhabitants of every vil-
lage, and have the satisfaction of saying to yon that [ settled all their little tronbles.
I warned, nrged, and connseled then to avoid dispute; to atonce go to the agent with
every diffienlty, shonld auy again arise; and I left them perfectly quiet, and with
the pleasantest, nmost gratifying impressions of my visit among them. I saw all the
white men I could, especially Mr. Laam, with whom I got along very well; went
over the whole ground with him, and he made me promises with regard to his future
conduct which I have no reason to diseredit. I promised him that the Government
would respect his rights. I told the Indians you were specially interested in their
welfare, and pr mised thiemn that yvou would consider them and their affairs just as
soon as it could possibly be done, which I have the honor to urge.

Respectfully submitted.

Parts H. FoLsoar,
Special dgent.
The COMMISSIONER OF INDIAN AFFAIRS.

DEPARTMENT OF TIIE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
Washington, July 23, 1883.

SIR: I am in receipt of your letter of the 2d instant, addressed to rhe honorable
the Secretary of the Iuterior, submitting a proposition to lease the salmon fisheries of
the Kiamath River, within the Klamath River Reservation in California, with the
right to use the river banks and cut timber for fuel and other nses in conneetion with
the fishing privilege,

In reply I have to say that no such proposition can bhe entertained. It wonld be
against usage and at variance with the policy of the Department in the control and
management of Indian afiairs,

The permanent settlement of the Indians residing upon said reservation, and the dis-
posal of so much of the reservation as may not be needed for that purpose, are matters
engaging the attention of the Departmentat this time. What the final result may be
I am unabie to say.

The reservation is still in a state of Indian reservation, and must so remain, unin-
‘terfered with, until otherwise ordered by competent anthority.

Very respectfully, E. L. STEVENS.
Acting Commissioner.
D. B. Huymg, Esq.,
Lllensburgh, Oregon.
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[Extract from the Annual Report of the Sceretary of the Interior for year 1888.]
KLAMATIL RIVER INDIAN RESERVATION IN CALIFORNIA.

‘A strip of territory commenecing at the Pacific Ocean and extending 1 mile in
width on each side of the Klamath River for a distance of 20 miles,” was set apart for
Indian purposes by Ixecutive order of November 16, 1855, nnder and in pursuance of
a provision in the act of March 3, 1855 (10 Stats., 699), providing for the collecting,
removing, and subsisting of Indians in California on two additional military reser-
vations, which were not to contain excceding 25,000 acres each.

By the second section of the act of April 8, 1264 (13 Stats., 39), it is provided that
the President, at his discretion, shall set apart not exceeding four tracts of land within
the State of California to be retained by the United States for the purposes of Indian
reservations, and that said tracts may, or may not, as in the discretion of the Presi-
dent may be deemed for the best interests of the Indians to be provided for, inclnde
any of the Indian reservations heretofore set apart in said State.

The third section of that act provides ¢ that the several Indian reservations in Cal-
ifornia which shall not be retained tor the purposes of Indian reservations” shall be
surveyed and offered for sale as therein directed. Indians have continned to reside
on the Klamath River lands, and those lands have been and are treated as in state of
reservation for Indian pnrposes, the jurisdiction is under the United States Indian
agent for the Hoopa Valley Agency. 'The taking of fish in the Klamath River, which
has been pnrsned as a means of snpport and subsistence for many years past by the
Indians living on the reservation, has been largely encroached npon recently by
white persous, who have also engaged in traffic with the Indians.

To pnnish violators of the Indian intercourse laws, proceedings were instituted in
the United States court for the northern district of California against one R. D. Hume
(case entitled ‘“ United States v. Forty-eight Ponnds Rising Star Tea, etc.”) for trad-
ing with the Indians occupying that reservation in violation of section 2133 Revised
Statutes. Upon the trial the court dismissed the libel of information, holding that
““The Klamath River Reservation not having been ‘retained for the purposes of
Indian reservations,” nnder the act of 1364, nor included within either ot the four
tracts of land set apart under its provisions, the third section took eflect as a relin-
quishment of the lands for purposes of Indian reservations, but the United States
still retained possession of the lands for the purposes of disposing of them as directed
by that section. * * * If these lands do not constitute an Indian reservation,
they are certainly not an Indian country. They are held by the United States for
sale; and even if this were not the case, the residence of 200 Indians on a tract 40
square miles in area would not make the whole tract Indian country within the
meaning and intention of the law.”

After full consideration of the interests involved, I have requested the Attorney-
General to canse an appeal to be taken in the case, deferring, of conrse, to his jndg-
ment whether npon the questions of Jaw in the case any different determination of
the matter might reasonably be hoped for by such action.

Without awaiting the decision ot this appeal, however, authority onght at once to
be given the President or the Department to set apart these lands as a reservation,
and thus remove all doubt and secure the imniediate protection to the Indians which
they caun otherwise hardly expect to enjoy during the pendency of the appeal, and
which the Department is powerless to give them.

DEPARTMENT OF TUE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
) Mey 28, 137,
Sir: 1 have the honor to invite your attention to the following, just received hy
telegram, flom Captain Dongherty, acting agent at Hoopa Valley Agency, Cal., and
to request instrnetions as to the proper conrse to he pursued in order to protect the
Indians in their vights, to wit :
MourtH or Krnamartu RIVER, CAL.,
May 24, 1887,
COMMISSIONER INDIAN AFFAIRS,
IMashington, D. C.:
R. D. Hume, of Ellensburgh, Oregon, entered Klamath River with light-draught
steamer and gang of men ; take possession of fishing grounds of reservation Indians;
defies Department to exclude him; has gone to Cresceut City for floating establish-
ment to anchor on ftishing grounds. Indians expended muach labor in cleaning
grounds, and will resent intrusion by Hume, Telegraph full instructions agency at
once, Case urgent.

DoUGHERTY, dgent.
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The Klamath River Reservation was established by Executive order of November
16, 1265, in pursnance of the act of Congress approved March 3, 1355 (Stat., 10, p. 238).
See pamphlet of Executive orders herewith, pp. 302-303.

The Indians ocenpying the reservation, who, from the latest information obtained,
number about 40t souls, are entirely self-supporting, and rely for subsistence almost
exclusively upon the salmon with which the Klamath River abounds.

A small military foree is maintained at the month of the river to prevent intrusion
on the Indian reservation and protect the Indians in their fishing privileges. See
annual report of this oftice for 1886, p. 43.

The Indians themselves are remarkably peaceable and indastrious, and deserve well
at the bands of the Government.

An interesting account of them by Special Agent TFolsom, may be found in my an
nual report for 1285, p. 264.

For your information I will state that this same party, Hume, made application to
the Department in 1333 for the privilege of taking tish in the Klamath River,within the
reservation limits, offering $50,000 for a ten-year lease. See copy of his letter here-
with, and also copy of office letter in reply, dated July 23, 1833,

It will be proper to state also, that upon e¢xamination of the laws of California I
find that the Klamath River has been declared to be a navigable stream, from its wouth
to the town of Orleans Bar. See California Code and Statutes, 1377-"30, vol. 3.

The urgency of the case impels me to ask your early consideration of the matter
presented.

Very respectfully, your obedient servant,
J. D. C. ATKINS,
Commissioner.
The SECRETARY OF THE INTERIOR.

DEPARTMENT OF JUSTICE,
Washington, June 11, 1887,

Sir: The question presented by your communication ot the 3d June instant arises
upon the following state of facts:

On the 16th November, 1855, the President of the United States set apart as a res-
ervation for the use of the Klamath Indians ¢“ a strip of territory commeucing at the
Pacific Ocean and extending 1 mile in width on each side of the Klamath River for a
distance of 20 miles, with the provision, however, that upon a survey of the tract a
sufficient quantity Le cut off’ from the upper end thereof to bring it within the limit
of 25,000 acres authorized by law.”

(Executive Orders relating to Indian Reservations, p. 303.)

The Klamath Indians, consisting of about four hundred, are self-supporting and
rely ﬁ:]r subsistence almost exclusively on the salmon with which the Klamath River
abounds.

Within less than a month past a small steamer from Ellensburgh, Oregon, has en-
tered the Klamath River with the intention of fishing in that part of it flowing within
the limits of the reservation, and as it is feared the Indians may resort to violence to
repel what they regard as an invasion of their rights, an opinion is asked as to the
power of the Government to protect these Indians in the enjoymeunt of what they
claim to be ¢ fishing privileges in the Klamath River within the limits of their reser-
vation.”

The Klamath River has been declared by the legislature of California to be *“ navi-
gable from its month to the town of Orleans Bar,” a point some distance above the
eastern and upper limit of the reservation.

The Klamath River being a navigable stream the public have the right to fish there
and use it in any other way that does not amount to an interrnption of or interfer-
ence with interstate or foreign commerce or navigation, or a violation of some law of
the State of California.

In the case of McCready v. Virginia (94 U. S., 391, 394) the Supreme Court says:
¢ The prineiple has long been settied iu this court that each State owus the beds of
all tide-waters within its jurisdictiou, unless they have been granted away. (Pol-
lard’s Lessee v. Hagan, 3 How., 212; Swmith ». Maryland, 13 How., 74 ; Mumford v.
Wardwell, 6 Wall., 436; Weber v. Harbor Commissioners, 18 id., 66.)

“In like manuer the States own the tide-waters themselves and the fish in them, so
far as they are capable of ownership while ruuning.  For this purpose the State rep-
resents its people, and the ownership is that of the people in their united sovereignty.
(Martin v. Waddell, 16 Pet., 410.) The title thus held is subjeet to the paramount
right of navigation, the regulation of whicl, in respect to foreign and interstate
commerce, has been granted to the United States. There has been, however, no such
grant of power over the fisheries. These remain under the exclusive control of the
State, which has consequently the right, in its discretion, to appropriate its tide-
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waters and their beds, to be used by its people as a common for taking and cultivat-
ing fish, so tar as it may be done without obstructing navigation.”

t follows, then, that so long as the acts ot persons resorting to these waters to take
fish fall short of invading the right of Coungress to regnlate commerce with foreign
nations or among the several States no case for Federal interference can be said to
exist.

Very respectfully, yvonurs,
A. H. GARLAND,
Atiorney-General.
The SECRETARY OF THE INTERIOR.

DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAL AFFAIRS,
Washington, Juie 21, 157,

S1k: Referring to office report of May 25, 1387, inviting yvour attention to a tele-
gram from Captain Dougherty, U. S. Army, acting agent at Hoopa Valley Agency,
Cal., requesting instrnetions as to the proper course for him to pursne in order
to protect the Klamath River Indians agaiust the infringemncnt of their fishing rights
and privileges by one E. D. Hume, of Ellensburgh, Oregon, wlho recently appeared
in the river with a 1 ght-draughtsteamer and a gang of men to take possession ot the
fishing grounds of the Indians situate within the reservation limits, and also to the
opinion of the Attorney-General, to whom the subjeet was referred (dated June 11,
1887), I hegleave to lay hefore yon a brief statement of facts connected with the sub-
ject, and some questions that have occurred to me in endeavoring to discover some
Jawful means for the protection of these Indians. Brief herewith inclosed.

In all probability there will be trouble if steps are not taken to prevent Hame from
interfering with the Indians. The Indians naturally, and of right, look to the Gov-
ernment for protection, and if they do not find it, they will be very likely to take the
matter into their own hands, and as is invariably the case they will get the worst of
it in the end, althongh they may do some damage at first. It is not difficult to fore-
see the utter destruction of this now happy and contented people should they, in
despair of protection from the Government, nndertake to defend theiv rights by vio-
lent means. Can it be expected that they will quietly submit to being robbed of
the only means they have of obtaining food for their wives and children—their only
dependence ?

It seems to we thie Govervment can and ought to protect them against so great a
misfortune. To abandon them to such a fate wonld be fatal to the hopes of the In-
dians, and I trust the Government will be firm in acting as the guardian of their
rights and intervests.

1 would respectfully ask whether the Department has any suggestions that might
aid this office in dealing with this very important matter.

Very respectfully, your obedient servant,
J. D. C. ATKINS,
Commissioner.
The SECRETARY OF THE INTERIOR.

BRIEF.

The Kiamath River Reservation in California was established by Executive order,
dated November 16, 1355, in pursnance of an act of Congress approved March 3, 1355
(Stat. 10, p. 238), providing for the collecting, removing, and subsisting of the In-
dians of California on five additional military reservations, which were not to exceed
25,000 acres cacli

The reservation emibraces ““a strip of territory commencing at the Pacific Ocean
and extending 1 mile in width on each side of the Klamath River.” )

The number of Indians occupying the reservation is about 400. They rely for sub-
sistenceé almost exclusively upon the salmon with which the Kltaunath River abounds.
A very cousiderable nwnber of theny, at least, have resided on the reservation continu-
ously since its establishment, in 1855, at which time there were not less than 2,000
Indians living on the river within the territory set apart, where they had ““always
had their home.” (Au. Rep. L. O., 1856, p. 249.) In 1361 a freshet nearly destroyed
the reservation and many of the Indiaus removed to Smith River, but the present
occnparts remained, aud their residence has been unbroken from the beginning.

They have had exclusive use of the fisheries in the Klamath River, from which
thiey have snpported themselves, entirely unaided by the Government, at least since
the freshet of 1861,
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The Klamath River was not then, nor has it ever been, considered a navigable river
in fact, but it appears that in 1320 the legislature of California declared it to be a
navigable stream from its mouth to the town of Orleans Bar—(Cal. Code and Srats.,
1877-30, vol. 3.)

Special Agent Folsom, who made a personal inspection of the reservation two years
ago, says:

Natnre seews to have done her hest here to fashion a perfect paradise for these
Indians, and to repel the approach of the whire man.  She filled the mouth of the
Kalmath River with a sand-bar and huge rocks, rendering ordinary navigation im-
possible, and pitched the mountains on cither side into such steep and amazing con-
fusion that the river has a hard struggle to drive its way through the wonderful
gorges. * * Tremendous bowlders and cragged points jut into the river and
change its course, forming innmmerable eddies and back earrents, where salmon scek
rest, to be takeu in large numbers by means of Indian nets—(An. Rep, I. O., 1825,
page 264.)

Have not the Indians acquired private rights in their fisheries by prescription ?

Such rights are sometines so acquired by preseription. (Sce 16 Peters, p. 423.)

Can the legislature of the State of California by declaring the Klamath River nav-
igable, when in fact it is not navigable, deprive the Indians of the exclusive use of
fisheries ?

“The legislature of a State can not, by declaring a river navigable, which is not so
in fact, deprive the riparian owners of their rights to the nse of the water for hy-
draulic and other purposes without rendering them compensation.” (See casce cited
in “Angell on Water-courses,” p. 727 )

The Klamath Reservation having been declared by the President, in pursuance of
an act of Congress, for Indian purposes exclusively, canthe State of California so far
defeat the purposes of said act of Congress as to grant liberty to any and all of her
citizens to enter within its bonndaries and engage in the bnsiness of catching and
curing fish, to the injury of the Indians for whom the reservation was created ?

When recently it was fonnd necessary to construet dams and reservoirs within the
limits of the Leech Lake and Lake Winnebagoshish Reservations for desired im-
provenents in the Mississippi River, Congress provided for compensating the friendly
Indians residing on said rescrvations for ail injuries inenrred in the construction of

" said dawms and reservoirs to private property, andin ascertaining and appraising snch
injuries the damages to the Indian fisheries was one of the principal items taken
into account.

The Government did not feel justified in interfering with the privileges long enjoyed
by the Indians as a means of support without paying them liberally for damages, not-
withstanding the fact that the construetion of the dams wasa great public necessity,
and the river a navigable one in fact.

The party complained of (ITume) proposes to anchor tloats in the river and build a
““two-story building” upon one of them, presumably to enable him to carry ou the
business withont landing. (See Agent Douglerty’s letter of May 31, 1337.)

The Indians with their rude appliances would be placed to great disadvantage by
this intrusion, and their agent declares that the effect would be to deprive the Indians
“all along the Lower Klanath of their principal weans of sapport.”

By seining near the mouth of the river the whites would obstract the passage of
the salmon and cut the Indiaus off from their aceustomed supply.

Section 2149 of the Revised Statutes provides as follows :

“The Commissioner of Indian Aftairsis authorized and required, with the approval
of the Seerctary of the Interior, to remove from auy tribal reservation any person
* * * within the limits of the reservation whose presence may, in the judgment
ot the Commissioner, be detrinental to the peace and welfare of the Indians.”

The presence ot Hume and his party within the limits of the Klamath River Res-
ervation is manifestly defrimental to the peace and welfare of the Klamath River In-
dians, in that it is likely to provoke open hostilities between them ; and it they are
permitted to remain the whites will deprive the Indians of their means of support.
Certainly nothing could be more detrimental to their peace and welfare.

The right to navigate the river is not denied, but anchoring tloats with a view to
erccting bhuildings thereon for the accommodation of extensive husiness operations
daring an entire scason is another thing.

Captaiu Dougherty, the acting agent in charge, is an Army otficer of Jarge experi-
eunce amongst the Indiaus, and good judgment.

He asks that “the highest power be invoked to protect the Indians in the posses-
sion of their only (food) resource.”

The foregoing suggestions are made in view of the serious tronbles likely to arise if
this office should be forced to act strictly in aceordance with the opinion rendered by
the honorable Attorney-General upon the case as presented to him on the 3d instant.

A small military force has for a long time been stationed at the mouth of the Kla-
math to protect the Indians in their fishing privileges.
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The conditions as regards the status of the reservation and the relations existing
between the Indians and the Government remain unaltered, and it is not seen w hy
the Indians are not entitled to the protection they have eu(]oyed all along.

DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
Washington, June 23, 1837.

Sir: Referring to my letter of the 21st instant, and accompanying paper relative to
the Klamath River Rexervation in California, and the attempted (hspossesswn of the
resident Indians of their fishing grounds by a gang of white men under one Hume, I
have the honor to draw your attention to a casc 1‘up0rte(l in 6th Sawyer, p. 29, ¢ United
States ». John Sturgeon.”

The Pyramid Lake Reservation, referred to in the case cited, was established by Ex-
ecutive order in like manner with the Klamath River Reservation, save that in the
case of the latter the action of the Executive was based npon authority directly con-
ferred upon him by Congress.

The lake where the trespass occurred is a large inland sheet of water, estimated to
be 40 miles long by from 6 to 15 miles wide, and is undoubtedly a navigable lake.
However, the question as to whether it was or was not navigable cut no figure in the
case. The point was, the defendants in the suit had been engaged in fishing, and
dealing and trading in fish within the reservation limits; and it was argned that tak-
ing fish inside the reservation was not unlawful, upon which the court said :

“If this argument is sound the whole purpose of the law, in setting apart lands
for the separate use of the Indians, is defeated;” and further on: “The President
has set apart the reservation for the use of the Pah-Utes and other Indians residing
thereon. He has done this by authority of law. We know that the lake was in-
clunded in the reservation that it might be a fishing ground for the Indians. The
lines of the reservation have been drawn around it for the purpose of excluding
white people from fishing there, except by proper authority. Itis plain that nothing
of valne to the Indians will be left of their reservation if all the whites who choose
may resort there to fish. In my judgment those who thus encroach on the reserva-
tion and fishing ground violate the order setting it apart for the use of the Indians,
and consequently do so contrary to law.”

It can be said with eqnal truth regarding the Klamath River Reservation, with
which we are now specially concerned, that the Klamath River was included in the
reservation, ‘“that it might be a fishing gronnd for the Indians.” True, the executive
-order does not so state in terms, neither does the order setting apart the Pyramid
Lake Reservation., But it is manifest from the description of the boundaries of the
Klamath Reservation that it was the purpose and intention to exclude white people
from fishing in the river, from its mouth to the upper extremity of the reservation.

Shonld the whites e permitted to enter the river to fish, but little if anything of
value will be left of the reservation and the whole purpose of the law will be defeated.

I inclose herewith copy of pamphlet containing execntive orders establishing Pyra-
mid Lake Reservation, p. 345, and Klamath River Reservation, pp. 302, 303.

Very respectfully, yonr obedient servant,
J. D. C. ATKINS,

Commissioner.
The SECRETARY OF THE INTERIOR.

DEPARTMENT OF JUSTICE,
Mashington, June 23, 1887,

Sir: I have the honor to acknowledge receipt of your letter of the 22d June, and
the inclosures therein referred to.

As I shonld prefer not to give an opinion npon such a case as I might collect from
these inclosures, for fear that I might not see the case in all its partsin ths samelight
as that in which it is seen by you, I have thought it best to ask a statement of the
exact case on which an opinion is desired.

The inclosures sent me are rather arguments or briefs answering the opinion I here-
tofore rendered in the premises at your request, and {rom them T sce no reason to
change that opinion. 1 do not in any sense understand tliem to contain or present
any case as indorsed by yvou requiring an opinion from me.

To enable you to have such a statement prepared, if you deem it necessary, I beg
leave to return the four inclosures that accompanied your letter.

Very respectfully, vours,
A. H. GARLAND,
Attorney-General.
The SECRETARY OF THE INTERIOR.
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DEPARTMENT OF THT INTERIOR,
OFFICE OF INDIAN AFFAIRS,
Washington, July 6, 1537,

Sikr: Referring to the communication of the honorable Attorney-General of the 23d
ultimo, I have the hionor to snggest that the following statement be submitted to him
and his opinion requested upon the propositions therein contained.

So far as we can ascertain the Klamath River Indians in California have held and
enjoyed exclusive fishery privileges in the Klamath River trom time immemorial, and
were in full pos-ession of themn at the date of the Gnadalupe Hidalgo treaty, by which
the territory embracing the Klamath River and the State of California was acquired
by the United States.

This exclusive possession has never been disturbed, and until recently never chal-
lenged.

In pursnance of the act of Congress approved Mareh 3, 1255 (Stat. 10, p. 238) the
President, by executive order dated November 16, 1255, defined the limits of the res-
ervation which the Klamath River Indians now occupy npon either side of the Kla-
math River, from the Pacific Ocean to a point about 20 miles above.

Yielding for the purpose of this statemnent any supposed c¢laim of the Indians to the
exclusive enjoyment of the fishing privileges from the Pacific Ocean to the easteru
boundary of their reservation by reason of the legislative and executive action above
referred to, and treating the order establishing the reservation as conferring no rights
upon the Indiansin the premises, I would respectfully ask:

(1) Did not the Klamath River Indians acquire by prescription and Lold at the date
of the Guadalupe Hidalgo treaty, title or property in the fisheries of the Klamath
River?

(2) Was not such title or property recognized and gunarantied by the provisions of
said treaty ?

(3) Was not the legislative and executive action which fixed the present reserva-
tion on either side of the Klamath River a recognition ot the Indians’ right and title
to the exclusive fishery privileges of Klamath River within the boundaries thercot?

(4) If the Indians have rights under the Guadalupe Hidalgo treaty, or have ac-
quired rights by preseription since the date of that treaty, can the State of California
by direct or indirect means div st them of those rights ?

(5) If the Indians have the exclusive right to fish in the Klamath River within the
boundaries of their reservation, can not, the Department, through this Burean and its
agents, protect those rights within said bonndaries by the enforcement of the laws
and regnlations made in pursuance thereot for the maintenance of peace and orderon
Indian reservations ?

Ag you perceive, I do pot desire to re-open the anestions settled by the Attorney-
General in his opinion of the 11th ultimo, but acquiescing in the conclusiowg arrived
at in the case as then presented, I now submit these additional facts and inquiries so
that this oftice may be fully advised betore final action is taken in the premises, and
I trust that the Attorney-General will advise you of any law or procedure that in his
jndgment will enable this oftice to protect the Indians against the thretened invasion
of their fisheries.

1 bring this matter to your attention again with less hesitancy, in view of the sug-
gestion of the honorable Attorney-General that the Department might see fit to ask
for his opinion npon the rights of the Indians as diselosed by a new statement of the
case containing additional facts.

Very respectfully, your obedient servant,
J. D. (. ATKins,
Commissioner.
The SECRETARY 01 THE INTERIOR.

DEPARTMENT OF JUSTICE, Washington, July 11, 1337,

Sir: Yonr communication of the 7th July, current, subinits for opinion a series of”
questions.

The first relates to a claim to a right of fishery by prescription in the Klamath
River set up by the Indian Burean in behalf of the Klamath Indiaus; the second asks
to know whether such right, if established, is not protected by the treaty of Guada-
lupe Hidalgo; the third asksif thelegislation and executive action resulting in fixing
the limits of the reservation occupied by these Indians was not a recognition of their
exclusive right to fishing privileges within the limits of the reservation; the fourth
inquires whether, if such treaty and prescriptive rights exist, the State of California
can divest them; and the fifth asks whether the Indians can not be protected hy the
Department of the Interior in these rights if they should appear to exist.

S. Ex. 140——2
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The matters covered by these questions are clearly justiciable iu tlie appropriate
courts at the suit of the Indiaus themselves who are interested in theni. They are
essentially judicial in their character, aud as each is readily resolvable into a case at
law or in equity, I do uot see how it can be said te be a question arising in a course
of executive administration.

There iy nothing in the nature of the protectorate or guardianship exercised by
the United States over the Indian tribes that warrants the executive department of
the Government in assunming to determine a controversy properly cognizable by the
judicial department of the Govermment, because the well being of the Indian tribe
requires that snel controversy should be decided.

The organic distinetions between the three great divisions of Government estab-
lishied by the Constitution must be respected or collisions and discords inimical to
rood government will inevitably take place.

When the questions arose between the State of Kansas and the Shawnee and Miami
and Wea Indian tribes as to the power of the State to tax certain lands held in sev-
eralty by individuals of these tribes, the three tribes filed bills in equity against the
State oftieials seeking to enforce the right to tax, and the suits thus bronght were
finally determined in favor of the Indians by the Supreme Conrt of the United States.
(The Kansas Indians, 5 Walil., 737; see also the case of the New York Indians, 15., 761.)

My predecessor, Mr. Butler, deelined to pass upon claims arising under a treaty
with the Cherokee Indians on the ground that a board of commissioners had been
established by the treaty for the purpose of determining cases of that kind, saying
that the Attorney-General had ‘“no power to give an official opiniou, oun the request
of the head of a Department, except on matters that concern the official powers and
duties of such Department.” (3 Op., 369; see also seetion 356, Revised Statutes, and 13
Op., 160 and 11 Op., 407.)

It seems to nie, theretore, that as the only way to settle the questions submitted is
by judicial proceedings, it would be hardly proper for me to express an opinion on
them, while my doing so might, at the same time, be regarded as an attempt of the
executive branch of the Government to forestall such proceedings.

Very respectfully, your obedient servant,
A. H. GARLAND,
Attorncy- General.
The SECRETARY OF THE INTERIOR.

DEPARTMENT OF TIE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
Washington, Oclober 4, 1337,

Sir: Referring to the opinion of the honorable Attorney-General, of date July 11,
1837 (copy herewith), upon a series of questions propounded by this office, and snb-
mitted to him with your letter of July 7, 1887, touching the claims of thie Klamath
River Indians in California to the exclusive fishery privileges in the Klamath River
within the bonndaries of their reservation in said State, I have the honor to recom-
mend that the Attorney-General be requested to direct the United States attorney for
the northern district of California to bring snit in behalf of said Indians, in order that
their rights in said fisheries may be judicially determined.

This recommendation is based upon the suggestion of the Attorney-General in the
opinion above cited, as follows:

“The matters covered by these questions are clearly justiciable in the appropriate
courts at the suit of the Indians themselves who are interested in them. They are
essentially judicial in their character, and as each is readily resolvable into a case at
law or in equity, I do not see how it can be said to be a question arising in a course
of executive administration.”

. For the information of the district attorney, I inclose herewith copies of the follow-
ing papers, viz:

(1) Oftice letter to the Department, dated May 28, 1887, and pamphlet of Executive
orders; extract from annual report of this office for 1886, and Special Agent Folsom’s
report, all of whicly are referred to in said office letter.

(2) Office letter td the Department, dated June 21, 1887, and accompanying briel
and extract from annual report Indian Office, 1556, p.249, and letter of Captain
Dougherty of May 31, 1887, therein referred to.

(3) Office letter to the Department, dated June 23, 1837, aud supplemental to letter
of June 21, 1587.

(4) Oftice lotter to the Department, dated July 6, 1837.

(b) Letter from Agent Dougherty to this office, dated August 30, 1887.

(6) Telegram from Agent Dougherty, dated October 3, 1887.

A copy of this report is also inclosed.

Very respectfully, your obedient servant,
A. B. UpsHAW,
The SECRETARY OF THE INTERIOR. Acting Commissioner.
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DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
MWashington, April 4, 1888.

Sir: I have the honor to acknowledge the receipt, by your reference the 15th
nltimo, tor early report thereon, of a communication of the 14th ultimo from the
Attorney-General, transmitting a copy of a letter from the United States attorney
for northern California, asking to be furnished with certain information from this
office as to the status of the Klamath River Indian Reservation in the State of Cal-
ifornia.

The district attorney desires the information in the snits brouglht by him, under
instructions from the Department of Justice, against R. D. Hurme, a trespasser on said
reservation, in the commencement of which he observes that he finds himself con-
fronted with a serions question, viz: * Whether, under section 2 of the act of April
%, 1864, Statutes at Large, vol. 13, page 39, this reservation was not ‘molmhul—-—not
thereafter having been retained by Exocntive order or otherwiso,” * *

In reply I have to state that the Klamath River Indian Reservation was set apart
for Indian purposes by Executive order of November 16, 1855, in pursnance ot the act
of March 3, 1855 (10 Stat., 699), providing for the collecting, removinug, and snbsist-
ing of the Indiaus in California on two additional military reservations, which were
not to exceed 25,000 acres each. (See Pamphlet of Executive Orders, 1857, pp. 302,
303, copy herewith. )

.-\t the date of the establishment of the reservation there were about 2,000 Indians
living ou the Klamath River, within the territory set apart, where they bad * always
bad their homes.” During the year following its establishment, 500 others were gath-
ered on the reservation, so that by the middle of the year 1856 there were 2,500 In-
dians residing on the reservation. (Annual Report Indian Office, 1856, p. 249.)

In the year 1861 nearly all of the arable lauds of said reservation and the improve-
ments thereon were destroyed by a freshet, rendering the reservation almost worth-
less; iu view of which a temporary reservation was established in the Smith River
Valley, by order of the Secretary of the Interior dated May 3, 1862, to which it was
proposed to remove the Klamath River Indians. (See Pammphlet, lixecutive Orders,
p-312)

It would seem, however, that only a small portion—perhaps one-fifth of the whole
number—removed to the Smith River Reservation. DBy far the greater number re-
mained on the reservation, or south of it, farther np the river, and being self-sustaiu-
ing—they lived prineipally upon fish—it was not deemed expedient to force their re-
moval, or to have the old reservation restored to the public domain.

As to the nnmber who did actually remove, I find in a veport to this oftice, dated
Febrnary 14, 1362, that Superintendent Hanson stated that he bhad removed one of
the tribes numbering between 400 and 500, from Klamath. (Annual Report Indian
Office, 1862, p.317.)

Inasubsequentreport, made nearly three yearsafterthe tlood, Superintendent Wiley,
who sneceeded Hanson, said: ¢ There areat present 745 Indians at this (Smith River)
agency, most of whom have been removed from the Bald [ills aud the vicimty of
Iiel and Mad Rivers, in Humboldt County.” ([bid., 1864, p. 117.)

From this it appears that most of the Klamaths left Smith River after having been
removed thither. They nearly all returned to theirold hannts on the Klamath River
and vicinity.

By the act of April 8, 1861 (13 Stat..p. 38), California was constituted one Indian
superintendency (instead of two as thevetofore) aud the President was anthorized to
set apart, not exceeding four reservations within the limits of said Srate, to be retained
by the United States For the purposes of Indian reservations; and anthonr\ wils
giveu for the appraisement and sale of the several reservations within the State not
retained nnder the provisions for the setting apart of the four reservations as afore-
said. The act also provided that the fonr reservations to be mude might or might
not, as in the diseretion of the President shonld seem to be for the best interests of
the Indians, inelude any of the reservations theretofore set apart, and that in case
auy one of the existing reservations should be selected, the same might be enlarged
as the President shonld see fit.

And the question which confronts the district attorney is whether under said act
(Sec. 2) the Klamath River Reservation was not abolisiied. He observes that he finds
no legislation recognizing it since 1264, not even in the appropriation bills; that
there have been but {fonr reservations mentioned in the appropriation bills since 1~64,
viz: Ronnd Valley, Hoopa Valley, Tule Eiver, and Mission, and that the last act
cited limited the reservation to four within the State.

1 tind that at the date of the act aforesaid, April 8, 1861, thers were four reserva-
tions in existence in California. as follows :

Klamath River (Pamphlet, Ex. Orvders, p. 302).

Mendocino (Pamphlet, Ex. Orders, p. 303).

Sinivhdiver (Pamplhlet, Ex. Orders, p. 312).
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There was also a rented farm in the southern district owned by Mr. F. . Madden,
consisting of 1,280 acres; upon which some 200 Indians had been gathered, but it cer-
tainly conld not he regarded as a reservation in the meaning of the act of 1864, as
it did not belong to the Government, and conld 2ot have been sold under the third
section providing forsale of reservations not retained.  (Annnal Report Indian Office,
1564, p. 118.)

Now it appears that in carrying ont the provisions of the act of April 8, 1864, the
Hoopa Valley Reservation was established (Pamphlet, Ex. Orders, p. 301); the Ronund
Valley already in existence was retained, and it was the declared parpose and inten-
tion of the superintendent of Indian affairs for California, who was charged with
the selection of the fonr reservations to he retained, to extend the Hoopa Valley Res-
ervation so as to include the Klamath River Reservation, or else keep it np as a sep-
arate reservation, and have a “station” or snbagency there, to he nnder control of
the agent at the Hoopa Valley Reservation.

Under date of December 12, 1864, this oftice called upon Superintendent Wiley to
report *“ what changes, if any, have been made from the old system of Indian atfairs
in California, iu the reorganization of said affairs nnder the provisions of the act
of April & 15647

Iu reply, atter referring to the many difficulties he hiad to contend with, as the lack
of f!lll(lﬂ, severity of the weather, ete., he said:

1 shall start to-morvow (Imnmv 20, 1&)@) to arrange matters pertaining to the
locution of the roservation at l[m»ym = *  This, then, I propose to be one of the
four reservations contemplated by the act.

“Bdmith River Reservation was located upon nnsurveyed land, which had been
purchased by the settlers from the Government, and the lands had been leased from
vear to year by the Indian Departiment, awaiting the tinal action of Congress upon the
location. My understanding of section 2 ot the act of April 8th is, that it is not con-
templated to locate a reservation upon land the title to which had been forfeited by
Government aund vested in individonals. Provision is made for the purchase of im-
provenments, but not for the land itself.  Tor this reason (if no other had been con-
stdered) I did not feel that I had anthority to locate it as a permanent reservation.
I did not wish to locate three reservations in the north, nnless satistied that it was
absolutely necessary, and T had {rom the first selected Ronnd Valley as one reserva-
tion. I was therefore under rhe necessity of leasing a portion of the land (Smith
River) for another year, aud the Indians are now putting in a erop whiclh I depend
upon to subsist them until another oue shall be raised by them at the place where I
intend to remove themn by next spring. It is my present purpose to establish them
upon the land fornierly oceupied as an Indian reservation upon Klamath River, and
whicliwas abandoned in 1261, but is still reserved by Government. The Hoopa Res-
ervation will either be extended so as to eover this point, or it will be kept up as a
station attached to that reservation and under the control of the same agent. Au-
other important object will be attained by the establishment of a station at this place,
as a cave can then be had for the large numbers of triendly Indiaus living on Klamath
River who subsist themselves, but require some protection from Govermment. If my
present plans regarding this matter are earried into effect, [ will veport tully as to the
many advantages of the location, cte.

“At Round Valley marters have progressed to my entire satisfaction.  The nnmber
of Tudians is mucely larger than at the time of my taking possession, and their condi-
tion is materially improved.  The prospects for raising a crop the coming season are
excellent, and I hope by its aid to make the Indians more comforrable than they have
ever been. At Mendocino, the Lirdians are doing well.  Mr. Whipple is in charge as
an employé, being under the direction of Ml' h)cnm special agent at Round Valley.
I respecttully ask that irstructions siimilar in ch:u‘m‘t&'r to those of 31st of October
may be given as to appraising inprovements of the settlers at Round Valley, or that
I may be authorvized 1o proceed under the same instructions, as I consider it of the
first importance that the Government be placed in possession of all the valley at the
earliest day possible.

I have not as yet determined where to locate the other two reservations., ovif it
will be necessary to locat+ more than one.

*The only Indians under my care in the portion of the State formerly known as
the Soutliern District, are at the Tule River Indian farm, which is rented from Mr.
Thomas . Madden, having been leased by my predecessor to the 30th of June, 1365.
The property at Fort T(jou Las beeu removed to Tule River, and the service of Mr.
Hudson who was in charge of it dispensed with.” (Snperiztendent Austin Wiley to
Indian Otfice Jauuary 19, 1r65.)

From the foregoing it will be seen that the plan of the superintendent was to
abandon Mendocino and Smith River Reservations, retain Round Valley and estab-
lish one in Hoopa Valley, and anuex the Old Klamath River Reservation (with which
we are now especially concerned) to the new Hoopa Valley Reservation.
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I iud that this office warmly commended and approved the superintendent’s
CONTSe.

In a letter to him acknowledging the receipt of his report of January 19, 1865, the
then Commissioner said:

- I have expressed my gratification at the improved condition of Indian affairs in
C'alifornia since the re-organization under the act of 1864, and am further confirmed
in my opinion of the wi Jdom of that measure, and of the good judgment shown by
youin carrying it into effeet,” % *

Awain, I'tind in the annual report of the Indian Oftice for 1865, page 11, the follow-
ing:

Y Under date of April 1, 1865, a report from late Superinteudent Wiley furnished
this oftice with mforluutlon of the general condition of the Indians npon the reser-
vations, and of the progress thus far made in the re-organization of Indian affairs in
California under the law of 1864, * * *  Up to the date of tlie report above re-
ferred to, but two of the four reservations to which the aet of Congress limits the
superintendency had been definitely settled npon, being those at Round Valley and
Hoopa Valley.

‘It was intended to remove the Indiansfrom the Smith River Reservation aud place
them at the Old Klamath Reservation, still owned by the Govermment, but to place
the ocenpants under the charge of an employé of the Hoopa Valley Agency. No
definite sngge stions were made as to the selection of the other two permanent reser-
vations.”

It might be proper to here observe that the civil war was in progress at the time
the reorganization of Indian aftairs in California was undertaken, aund in the rush of
atfiaivs incident thereto appropriations were slow, and much difficulty and delay was
expertenced in effecting the reorganization.

It appears also that Superintendent Wiley was relieved in the spring of 1265 and
a new superintendent (Maltby) appointed, which must have added to the general
confusion and delay.

In the annual report of this office for 1266, p. 25,1 find the following: “The reser-
vations at present recognized in California are Round Valley in the northeast ; Hoopa
Valley in the northwest; Smitlh River, south of the latter, and near the coast; and
Tule River, in the interior, in the southern part of the State.” :

As the Tule River Reservation was owned by a private individual, and simply
Jeased by the Government, it could not be considered as a reservation 1n the meaning
of the act of 1864, and it appears to have been the intention from the beginning to
abandon the Smith River Reservation,

[n a letter to the Secretary of the Interior, dated Angust 14, 1877, this office said:

“The ageney at this (Klawmath River Reservation) was removed to Smith River In-
dian Reserve, but the Indians refused to leave, and being self-snstaining, living prin-
cipally npon fish, it was not deemed advisable to recommend its restoration to the
public domain.”

Again, to the Secretary of the Interior, March 5, 18"%

* When the Klamath A(wncy was removed to Smith River. in 1262, there was but
one band of the Indians on the Klamath Reservation—the Humboldts—nambering
about five hundred persons, who consented to the removal thereto, or to the subse-
quent removal to Hoopa Valley

* There were thus left on the Klamath River some two thousand Indians, over which
this office has since exercised no jurisdiction, and who have been entirely self-sup-
porting. They rely for subsistence mainly npon the salwon which abound in the
Klamath River.

*In view of these facts the reservation should, in my opinion, he preserved intact
until some measnres are devised for the permanent settlement of these Indians.”

[t 1883, in the case of tiie appeal of John McCarthy from the decision of the Gen-
eral Land Oftice, snstaining the action of the local land officers at Humboldt, Cal., in
suspending McCarthy’s pre-emption filing on a certain tract of land, for the reason
that said tracts fell within the Klamath Indian Reservation, the Seelet(bry ot the In-
terior decided as follows :

“The appeal raises the questionof fact, namely, whether said reservation, which was

reared by Exeentive order of November 16, 1205, has been regarded as a reservation
since passage of' the act of April 8, 1864 (13 Stat., 39), which limited the Indian reserv:
tions in California to four. 1t is sumuenb tor me to say that it has been so reg: udul
and that various allotments within its limits have recently been made. In m\' letter
of March 26, 1883, to the Conunissioner of Indian Affairs, I stated that when the se-
lections withm said reservation were all made 1 would consider the question of re-
storing the remainder of the lands to the pnblic domain. Yonr decision is affirmed.”
{Secretary Teller to Commissioner McFarland, December 14, 13:3.)

The Tule Reservation was not selected nor set apart under the provisions of said
act, nor were any of the (twenty-one) mission reservations now in existence. The Tule
Reservation was established by Execentive orders of Jaunary 9 and October 3, 1873,
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and August 3, 178, and none of the mission reserves were made prior to 1570, (See
pamphlet Executive orders, pp. 305-313.)

The Klamath River Reservation has certainly been regarded by this Department as
in a state of Indian resevvation.

Bills have been introduced in Congress from time to time providing for its restora-
tion to the public domain.

In a report upon oue of these bills (H. R. 3454, I'orty-sixth Congress) this oftice
said :

I am nnable to approve this bill as prepared tor the reason that it entirely ignores
the Indians who are now, and have since 1555 been, loeated npon the reservation in
numbers variously estimated hy competent anthorities at from 1,200 to 3,000,

These Indians are entirely self-supporting, relying for subsistence maiuly apon the
salmon which abound in the Klamath River, and in my judgment’ are pre-eminently
entitled to consideration at the hands of the Government.” (Commissioner Indian
Atfairs to Secretary Interior, March 30, 1820.)

I do not find that any steps were ever taken to sell the Klamath Reservation as an
abandoned reservation, nnder section 3 of the act of April £ 1364, nor that the Gen-
eral Land Office was ever formally advised of the relinquishment ot the same. The
reservation appears to have been kept intact with a view to holding it for the con-
tinued use of the Indians, who it appears never did wholly abandon it.

In 1879, in compliance with the wishes of this office, all trespassers known to be on
the reservation were removed by the military under direction of the War Depart-
ment.

In 1823 the Secretary of the Interior directed that allotiments of land be made to
the Indiaus on the reservation, and the Indians were accordingly requested to make
individual selections, but the work had to be suspended on account of the discovery
of gross errors in the public snrveys.

All this tends to show that the Departinent has regarded the Iands as being in a
state of reservation, and I may add that for a nuber of years the agent at tho
Hoopa Valley Agency has been required to exercise snpervision over the affairs of the
reservation.

I trust the foregoing will be sufficient for the district attorney’s purposes in the
suits referred to.

I inclose a copy of this report and return the Attorney-General’s letter and in-
closnre.

Very respectfully, vonr obedient servant,
J. D, CoATKING,
Commissioner.
The SECRETARY OF TUR INTERIOR.

UNTTED STATES INDIAN SERVICE,
Hoora VALLEY AGENCY, Cal., May Y, 155,

SIR: 1 have the honor to inclose for your information a copy of an extract from a
letter yesterday received from lon. John T. Carey, United States attorney tor the
northern district of California.

Mr. Carey writes that he will bring the Hume case on for trial soon. 1lis position
on the subject of the Klamath Reservation has been a negative one trom tiwe begin-
ning. The decision that his letter portends wonld be a calamitous one for the Kla-
math Indiaus. Those people have been waiting now for about three years for the
approval of the survey that will enable them to sclect the snbdivisions ot land that
they expect to make their permanent homes. Should the decision of the United
States court be adverse to thew they will not have standing room on their own land,
for every habitapie spot on it will be taken immediately by the whites.

It is claimed by those interested in abolishing the reservation that the act of Con-
gress of April 8, 1864, diverted the Indian title. By the provisions ot'section 3 of this
act, sneh reservations as were then in existence in California and not selected by the
President should he snrveyed into lots and sold at public auction, and by o special
act of Congress, approved Jaly 223, 1868, the Smith River and Mendocino Reservations
were discontinued and vestored to the public domain,

If a special act of Congress was necessary in the case of the Smith River and Men-
dociro Reservations, itonght to he presumed that no less anthority will be necessary
in the case of the Klamath Reservation.

I send you the information above that you may be prepared in advance to meet the
contingeney indieated i the letter of the United States attorney.

I am, siv, very respeetfully, your obedient servant,
WM. II. DOUGHERTY,
Captain U. S. dirmy, deting dgent,
The COMMISSIONER OF INDIAN AFFAIRS,
Washington, D. C.
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[Extract from letter of Hon. John T. Carey, United States attorney, San Francisco, Cal.]

SAN Fraxcisco, Car., May 3, 133,
- * * * * * *

1 must confess that it is doubtfnl whether the courts will hold the Klamath to be a
reservation. It has been discussed cursorily with the judge in the preliminaries of
the Hume case, and T am of the opinion his inclinings are that by virtue of the aet
of 1864 it was abandoned by the Government.

* * * - » * ¥*
Very respecttully,
Jonx T. CAREY,
United States Altorney.

A true copy of extract.

Wi E. DOUGHERTY,
Captain First Infantry.

UNITED STATES INDIAN SERVICE,
Hoopa 1alley Agency, Cal., May 29, 183%.

Sikr: I have the honor to advise you thaton the 19th instant the Klamath Reservation
case, known on the conrt docket as the © United States ¢s. 42 pounds of tea, ete.,”
was brought np for a hearing before his honor Judge Hoffinan, in the cireunit courtin
San Francisco. Being in the city on business, I was supeenaed by the United States
attorney, and was the only witness. The United States attorney did not appear in
the case, and the Government was not represented.  1Iis honor stated thav it was the
sixth time the case had been set for a hearing, and decided to go on with it, and hear
the Government’s argument later.

The argument of Mr. Hume’s attorueys consisted mainly of a citation of the his-
torical and legislative record aftecting the Klamath Rescrvation, and an attempt was
made to show that the Indians had been removed trom the land to Hoopa Valley,
and that they properly belong at this agency.

Altbough the Governwent is undoubtedly at a disadvantage in the case as it stands
now, I am of the opinion that the court will hold that the Klamath Reservation has
been and still is reserved for the use ot the Klamath Indians.

I amn sir, very respectfully, your obedient servant, |

WM. E. DOUGHERTY.
Hon. COMMISSIONER OF INDIAN AFFAIRS,

Mashington, D. (.
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