
49TH CoNGREss, }' HOUSE OF REPRESENTATIVES. 
1st Session. 

j .REPORl~ 
l No. 3184. 

JOHN W. OHICKERING. 

JULY 1, 1886.-Laid on the table and ordered t o be printed. 

Mr. STEELE, from the Committee on MilitaQT Affairs, submitted t.he 
following 

REPORT: 
[To accompany bill H. R. 5948.] 

The Committee on Military Affairs, to whom was referred the bill 
(H. R. 5948) for the relief of John W. Chickering, report it back and 
recommend that it lie upon the table. 

In support of this view the committee print a letter from the War 
Department, indorsed by the Adjutant-General's Office March 26, 1886; 
a report made June 14, 1878, in the Forty-fifth Congress, by Mr. Bragg, 
the present chairman of the Committee on Military Affairs, and a report 
made February 21, 1877, in the Forty-fourth Congress, by Mr. Cockrell, 
which not only give the facts in the case, but present constitutional 
objections, to which special attention is jnvited. 

WAR DEPARTMENT, 
Washington City, March 26, 1886. 

SIR: In returning herewith House bill 5948, Forty-ninth Congress, first ses&ion, to 
provide for the restoration of John W. Chickering to the Army, as a first lieutenant of 
cavalry, referred by you for the views of this Department thereon, I have the hon9r 
to invite attention to the inclosed report of the 24th instant, from the Adjutant Gen­
eral, and also to a report of the Senate Committee on Military .Affairs, dated February 
21,1877 (Senate Report No. 679, Forty-fourth Congress, second session), upon a similar 
bill for the restoration of Mr. Chickering to the Army. This last-mentioned report 
contains, besides the views of the committee on the bill, the report of this Depart­
ment covering the record of the officer in the Army, and the order for his dismissal. 

Attention is also invited to the numerous reports and documents referred to by the 
Adjutant-General in his report, and published by both houses of Congress, relating to 
the matter of the proposed restoration of this officer. 

Very respectfully, your obedient servant, 
S. V. BEN:£Tr 

B1'ig_. Gen., Chief of 01·dnance, and Acting Secreta1'y of Wm·. 
Hon. E. S. BRAGG, 

Chakman Contmittee on Military Affairs, House of Representatives. 

[First indorsement.1 

ADJUTANT-GENERAL'S OFFICE, 
March 24, 1886. 

Respectfully returned to the Secretary of War with the suggestion that the atten­
tiou of the committee in this case be invited to a report of the Senate Committee on 
Military Affairs of February 21, 1877 (Senate Report No. 679, Porty-fourth Congress, 
second session), upon a bill contemplating the restoration of Mr. Chickering to the 
Army, which report contains, besides the views of the committee on the bill, there­
port of this Department covering the record of the officer in the Army, the order for 
his dismissal, &c. The House Military Committee (by Mr. Bra.gg) also reported ad-
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versely on a similar hill for the res to rat ion of Mr. Chickering (House Report No. 985, 
Ju11e 14, 1878, Forty-fifth Congress, second session). Besides these, the following de­
scribed published reports and documents relate to the matter of the proposed restor­
ation of the office: 

Senate Report No. 644, Forty fifth Congress, third session. 
Senate Report No. 148, Forty-sixth Congress, second session. 
Senate Report No. 419, Forty -sixth Congress, second session. 
Senate Ex. Doe. No. 119, Forty-sixth Congress, second session. 
Senate Ex. Doc. No. 212, Forty-sixth Congress, second session. 

R. C. DRUM, 
.ddjutant- General. 

[House Report No. 985, Forty-fifth Congress, second session.] 

Jonn W. Chickering, late first lieutenant Sixth Cavalry, United States Army, was 
dismissed the service of ttJe United States on the 27th day of January, 1H75, by the 
finding and judgment of a general court-martial, 'I'Vhichjudgment and sentence were 
forma1ly approved by the proper reviewing autlwrity. 

This committee has held heretofore that it is not in the province of Congress, within 
the proper discharge of its functions as a legislative body, to constitute itself a judi­
cial body to review the proceedings of a court-martial and annul the same, where the 
court was properly constituted and the party arraigned bad an opportunity to be 
heard iu his defense before his peers, and the sentence was properly approved. 

But in extreme cases, where the sentence or the method of proceeding was so con­
trary to law and justice as to shock at a glance the moral sense, this committee have 
recommended the exercise of the extraordinary power of Congress by directing a dis­
regard of the sentence and proceedings, and by giving the party aggrieved a quali­
fied rolief. 

This case presents nothing calling for such intervention, as it is presented to this 
committee. It was presented to the Forty-fourth Congress, second session, and was 
rejected. (See Senate Rep. No. 679, Forty-fourth Congress, second session.) 

But., independent of the question of the propriety of a legislative body assuming 
judicial functions, this bill proposes that Congress shall take to itself the power of 
appointment to the Army, anrl delegate such power to the Secretary of War, by au­
thorizing him "to restore to his former rank and place and relative grade" the per­
son dismissed. This leads us to inquire the effect of the judgment of dismissal 
properly approved. The effect. of the judgment has been declared by law, so that 
there can be no cavil over it: 

"No officer of the Army of the United States who has been or shall hereafter be 
cashiered or dismissed from the service by the sentence of a general court-martial, 
formally approved by the proper reviewing authority, shall ever be restored to the rnili­
tm·y service, except by a t·eappointment, confirmed by the Senate of the United States." 

(See vol. 15, Statutes at Large, 125, re-enacted Revised Statutes, sec. 1228, page 
215.) 

The power of appointment is vested solely in the President of the United States, 
and we cannot by any law of Congress take it away from him and confer it upon 
ourselves or upon any one else. 

It is submitted, then, that the effect of this bill, in relation to an attempt at the ex­
ercise of the appointing power, is not too strongly stated. 

The committee have not sought to inquire into the merits or demerits of t.his officer, 
but rest their opinion upon the inexpediency, if not impropriety, of any interference 
by Congress as an appellate court in court-martial proceedings, and thereupon report 
adversely. 

[Senate Report., No. 679, Forty-fourth Congress, second session.] 

This bill passed the House of Representatives July 3, 1876, and is in the follo,.,dng 
words, to wit: 

.AN ACT for the relief of John W. Chickering. 

Be it enacted b.lf the Senate and House of .Representatives of the United States of .chneTica in 
Cong1·ess assernbled, That. the Secretary of War be, and is hereby, directed to amend the 
record of the said John W. Chickering so that he shall appear on the rolls and records 
of the Army for rank as if he had been continuously in service: Prov·ided, That noth­
ing shall be paid to him for the interval of time from the twenty-seventh day of Jan­
uary, eighteen hundred and seventy-five, until the passage of this act. 

Passed the House of Representatives July 3, 1876. 
Attest: GEO. M. ADAMS, Clerk. 
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From the memorial of said Chickering, filed in this case, it appears that John W. 
Chickering was a first lieutenant in the Sixth United States Cavalry, and was tried 
before a court-martial on the charge of drunketmess while on duty, and was con­
victed and sentenced to be dismissed the servicb. This sentence was d~ly executed, 
and said Chickering ceased to be an officer in the Army. 

Upon the execution of this sentence, said Chickering became a civilian-a citizen 
of the United States, nothing more, an1l now is such civilian and citizen-a mere ex­
officer of the Army, withont a'ny of the rights, privileges, or powers of an officer of the 
Army. 

The effect of this bill is to reinstate the said Chickering in the same position, in 
the same office in the Army which be would now occupy had he never been dismissed 
the service. 

Has Congress the constitutional power to enact such a law-to exercise such power' 
Under the Constitution it is the exclusive right of the Chief Magistrate-the Presi­
dent-to appoint all officers, as declared in t;he following language: 

"He shall nominato, and by and with the ad vice and consent of the Senate, shall ap­
point, all ambassadors, other public ministers aml consuls~ judges of the Supreme 
Court, and all other officers of the United States whose appointments are not herein 
otherwise provided for, and which shall be established by law; but the Congress may 
by law vest the appointment of such inferior officers as they think proper in the Pres­
ident alone, in the courts of law, or in the heads of Departments. 

"The Congress shall have power to make rules for the government and regulation 
of the land and naval forces." 

Under these clauses of the Constitut.ion the CongPess has the power to provide by 
law for the appointment of officers, and to designate the classes from whom the Presi­
dent may appoint. Congress has for a long series of year.s designated the classes of 
persons from whom the President may appoint officers in tile Army, unt.il this pro­
vision estabhshed by law has come to ue known as ''promotion." 

Section 1:W4, Revised Statutes United States, page 213, provides that-
" Promotions in the line shall be made throngh the whole Army, in its several lines 

of artillery, cavalry, and iufantry, r~spectively." 
Thus Congress has prescribed that the app c)intment to till a vacancy in the office of 

colonel of infantry shall be made by the nomination of the senior lieutenant-colonel , 
anrl so in all grades of that line. 

This constitutional power and right in the Congress cannot carry with it the power 
of appointment. This is an exclusive Presidential or Ex:ecnti ve power aml right. 
There can then be no such thing, under the Constitution, as the restoration or reinstate­
ment of an ex-officer of the Army-a mere pri\Tate citizen-to or into au office of the 
Army by Congressional enacLment. There is and can be but one avenue to an office 
in the Army of any grade or rank whatsoever, and that is by appoint1nent of tile Ex­
ecutive. 

This q nestion is not a new one, though it may have been overlooked in some cases. 
Section 1228, Revised Statutes United States. page 251, provides: 
"No officer of the Army who has been or may be dism1ssed from the service by the 

sentence of a general court-martial, formally approved by the proper reviewing au­
thority, shall ever be restored to the military service, except by a reappointment con­
firmed by the Senate." 

This section is merely declaratory of what the law was and for a long time had been 
and now i8, and declares no new principle or rule. 

Under the regulations prescribed by Congress, the President can only appoint from 
civil life to a second lieutenancy in the Army, and to all other offices must appoint 
from the next bighe-.t in rank or senior. 

In November, 1~4:3, Attorney-General John Nelson gave an opinion to the Secretary 
of War (see Opinions of the Attorneys-General, vol. 4, page 274) in regard to the pro­
ceedings of courts-martial in cases of Lieutenant \Vhitney and others, saying: 

"No case has been urought to my notice in which an officer once dismissed hasevet· 
been restored to the service otherwise than by nomination by the Chief Magistrate and 
confirmation by th(' Senate, where the grade was within the control of their joint action ; 
and if such a case has occ11rred, I should not hesita.te to declare it to be in direct re­
pugnance to the Constitution and laws, and to every principle applicable to their just 
and safe construction." 

On January 2:3, 1844, Attorney-General Nelson, in au opinion to the President (same 
volume, page 306), says: 

"I know of no power by which an officer once ont of the service can be brought back 
to it other than that of appomtment." 

In 1864, Attorney-General Edward Bates, in a written opinion to the President, de­
cided that after the trial and conviction of an officer of the Navy hy a o-eneral court­
martial, and the approval of the ~Sentence of dismissal by the Pr'esident~ ami the exe­
cution of the seutence, the President cannot reconsider his a.pproval and revoke the 
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entence, which is irrevocable. Yet the President may by pal'don remove the guilt of. 
dismissal. 

January 22, 1869, Attorney-General William M. Evarts in his opinion to the Presi­
dent, in deciding the effect of a pardon upon the rank of an officer whose rank had 
been reduced by sentence of court-martial, says: 

''A pardon by the President will restore an officer whose rank has been reduced by sen­
tence of a court-martial to his former relative rank according to the date of his com­
mission. 

"The case of an officer who bas been thus reduced in rank, differs essentially from 
that of an officer who bas been dismissed from the service by sentence of a military 
court. After the latter is duly confirmed and executed, the disrnissed o.tficer cannot be 
1·c-instated by mea.uR of a pm·don o1· in any othm· manne1· than by a new appointment 
and confirmat.ion by the Senate. (See H Opinions, 547.) 

The same views have been sustained by Attorneys-General Cushing, Wirt, Butler, 
Crittenden, Clifford, Johnson, and others. 

In 1874 the following act was passed by Congress: 

[PRIVATE-No. 244.] 

AN .ACT for the relief of .A. . H. Von Luettwitz, late lieutenant Third United States Cavalr.'"". 

Whereas A. H. Von Luettwitz, late a first lieutenant in the Third United Stat~s Cav­
alry, who was cashiered from the United States service by sentence of a general 
court-martial on the eighth day of July, eighteen hundred and seventy, having es­
tablished his iunocence of the charges upon which be was so cashiered the United 
States service: Therefore, 

Be it enacted by the Senate and House of Rep1·e8entatives of the United States of America, 
in Co11gress asswtbTed, That the Secretary of War be, and is hereby, directed to amend 
the record of the said A. H. Von Luettwitz so that be shall appear on tba rolls and 
records of the Army for rank as if be bad been continuously in service: P1·ovided, 
That nothing shall be paid him for tbe interval of time from the eighth t1ay of July, 
eighteen hundred and sevent.y, until the passage of this act. 

Appro>ed, June 23, 1874. 

The bill in this case seems to be a copy of the above act, and is doubtless predicated 
upon it. This act was referred to Attorney-General George H. Williams, who, in vol. 
14, Opinions Attorneys-General, pages 448, 449, and 450, says: 

"I take it to be the duty of the Secretary of War under this act to erase from the 
t·olls and records of the Army any entry or statement showing that Von Luettwitz 
was cashiered.; but there is a gmve question as to the legal effect of that action when 
taken. It is a fact. that cannot be controverted that Von Luettwitz is out of the Army 
as much as if l1e had never been in it. Congress refers to him as a late first lieutenant, 
and declares that he was cashiered from the United States service, &c.; but the act 
in question seems to proceed upon the idea that the obliteration of the Army records, 
as therein provided for, will ipso facto restore Von Luettwitz to the office from which 
he was dismissed. 
. "This idea is in conflict with the Constitution of the United States. Von Leuttwitz, 
1n pursuance of the sentence of a duly organized court-martial, was uiscbarged from 
the Army in 1870; and since that time his relations to it have been like those of any 
other private citizen. Any mistake by this tribunal, not involving its jnrisdiction, 
does not affect the validity of its proceedings. Congress cannot annihilate a fact by 
causing the record-evidence of it8 existence to be destroyed; nor can Congress constitu­
tionally appoint a private citizen a lieutenant, colonel, or general in the Army. The 
appointing power is vested by the Constitution "in the President, by and with the 
advice and consent of the Senate," except where it is vested by law in the courts or 
the beads of Departments. ,. * * Considering tJ:!e meauing of this act, rather than 
what it says, and the duty of the Executive to execute as far as practicable the u•ill 
of Congress, no matter bow inapposite the words iu which it is expressed, my opinion 
is that the act under consideration confers upon the President the power to appoint 
Von Luettwitz a first lieutenant in the usual way, with pay to commence from the 23d 
of June, ltl74." 

General Williams refers to 4 Opinions, 274, 306; 7 Opiu., 9t:l; 8 Opin., 223, 235; 13 
Opin., 99, 209. 

ThiR act of improper legislation shows the tortu1·ing of language and the evident 
meaning of wordH resorted to in deference to the tl'ill of Cong1·ess, or rather, the un­
constitutional usurption of the functions of the Exermtive. This act was, beyond 
question, unauthorized by the Coustitntiou, and could have been properly ignored by 
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the President; and yet, to avoid a seeming intention to violate a supposed law of Con­
gress, the President appointed Von Luettwit,z to a first lieutenancy. 

In legislation, safety can be found only in strict obedience to the Constitution, and 
in leaving every department of the Government perfectly free in the exercise of its 
constitutional functions. Congress can no more assume the power of appointment, 
vested exclusively in the Executive, by and with the advice and consent of the Sen­
ate, than the Executive can assume legislative functions vested solely iu Congress, 
subject only to the veto power of the Executive. 

Your committee consider the act referred to them a mere unauthorized, unconstitu­
tional attempt on the part of Congress to assume and usurp the functions of the Ex­
ecutive, and to wrest from him his constitutional power to appoint officers. 

Your committee addressed a letter to the Secretary of War, and received through 
him the following reports, to wit: 

ADJUTANT-GENERAL's OFFICE, Febnwr.IJ 17, 1877. 
SIR: I have the honor to return herewith the communication of Ron. F .. ~I. Cockrell, 

of the Senate Committee on Military Affairs, dated the 1st instant, inclosing a hill (H. 
R. 1909) for the relief of John "T. Chickering, late first lieutenant Sixth Cavalry, and 
requesting injormation as to the military record of Mr. Chickering and the role::> con­
cerning action on court·martial proceedings, &c. 

John W. Chickering served as an officer of volunteers from August 27, 18o2, to No­
vember 17, 1865. He was appointed second lieutenant, Thirteenth Infautr~-, May 11, 
1866; transferred to the Twenty-second Infantry September 21, 1866; pronwte1t first 
lieutenant February 1, 1868; left unassigned, on consolidation of the i nf:tntry regi­
ments, May 15, 1869; assigned to Sixth Cavalry January 1, 1871, and 1lismi~sed by sen­
tence of court-martial January '27, 1~75. (Copy of orde1· a.nnexed, A. ) 

The communication above referred to, from the committee, wa1> refened to the 
Judge-Advocate-General, a copy of whose remarks, in answer to C'ertr1in of the in­
quiries contained thereiD, and in reference to the legal questions involved in the pro­
posed legislation, is annexed, B. A copy of the review by the Judge-AdYocate-Gen­
eral of the court-martial proceedings in Chickering's case is annexed, C. 

The views of Mr. Secret,ary of War Taft, touching the general subject of legislation 
by Congress to reinstate dismis&ed officers, were set, forth in a communication to the 
House of Representatives May 1:3, 1876. (Copy of extract annexed, D.) 

Attention is also invitlid to the remarks of Judge-Advocate-General Holt, in a case 
precisely like the one now nuder consideration, as follows : 

* * "Without intending crit.icisms on any matured action of Congress, it is thought 
that upon this bill, which is uut a pr~posal for action, it, may be well obsened t.bat the 
result of its adoption would seem to involve a disregard of one of the first priuciples 
of law, viz, that a record should 'import absolute verity.' The bill, in requiring the Sec­
retary of War to amend Thompson's record [Thompson haft been dismissed by sentence 
of court-martial, and the bill wa2 for his reinstatement in the manner vroposed in 
Chickering's ease], so that he shall app~ar t,o have beAu cont,inuousl.r in service, re­
quires that a statement shall be officially made upon the records of the vVar Depart­
ment which is not true, and which could not at this timt~ possibly be made true." 

In addition to the foregoing, it may be added that Mr. Chickering's record as an 
officer and an honorable ma.n is not such as to render hi". reappointment to the Army 
desirable. He has been reported to the Department on a number of occasions for his 
failure to account for public property iu his charge; fol' not paying for commissary 
stores furnished him, and for his failure to pay private dehts to merchants and others, 
contracted by him as an officer of the Army. 

Very respectfully, your ohedient servant, 

The Ron. SECRETARY OF WAR. 

A. 

E. D. TOWNSEND, 
Adju.tant-General. 

[General Court-Martial Orders No. 10.1 

WAR DEPARTMENT, ADJUTANT-GENERAL'S 0I<'FICE, 
Washington, January 27, 1875. 

I. Before a ge11eral court-martial which convened at the camp of the Indian Terri­
tory Expedition on the Washita, 'rexas, December 2, 1874, pursuant to Special Orders 
No. 164, Headquarters Department of the Missouri, Fort Leavenworth, Kansas, October 
12, 1874, and of which Assistant Surgeon W. E. Waters, United States AriL.y, is pres­
ident, was arraigned and tried First Lieut. John W. Chickering, Sixth Cavalry. 
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Charqe.-'' Drunk on duty, in violation of the 45th Article of War." 
Specification.-" In that First Lieut. John W. Chickering, Sixth Regiment of United 

States Cavalry, having been detailed and on duty as officer of the day of the First 
Cavalry Battalion of an expedition ag~tinst hostile Indians, was found drunk. This 
at or near the camp of the First Cavalry Battalion, on the Canadian River, near Oasis 
Creek, Texas, on or about the 26th day of September, A. D. 1874. 

To which charge and specification the accused, J!'irst Lieut. John W. Chickering, 
Sixth Cavalry, pleaded "Not guilty.'' 

FINDING. 

The court having maturely considered the evid<'nce adduced, finds the accused, First 
Lieut. John W. Chickering, Sixth Cavalry, as follows: 

Of the specification, "Guilty." 
Of the charge, "Guilty." 

SENTENCE. 

And the court does therefore sentence him, First Lieut. John W. Chickering, Sixth 
Cavalry, "To be cashiered." . 

II. In conformity with the 65th of the Rules and Articles of War, the proceedmgs 
of the ···eneral court-martial in the foregoing case of First Lieut. John W. Chickering, 
Sixth Oa, al rv. have been forwarded to the Secretary of 'Var for the action of the 
President of the United :5tates. 

The procet~dinO's, findings, and sentence are approved. 
III. First Lie;t. John W. Chickering, Sixth Cavalry, ceases to be an officer of the 

Army from the date of this order. 
By order of the Secretary of War. 

Official: 

B. 

E. D. TOWNSEND, 
.Adjutant-General. 

THOMAS M. VINCENT, 
Assistant Ac7ju,tant-General. 

BUREAU OF MILITARY JUSTICE, 
., Febnwry 9, }877. 

The record of trial in this case was never printed; records of courts-martial very 
rarely are. 

The proceedings upon this trial, as in all similar cases, were reviewed in the usual 
manner by the Judge-Advocate-General, a copy of whose report of Jaunar.v 9,1875, 
with the approval of the Secretary of War indorsed thereon, is herewHh furnished. [C.] 

No further legislation should be deemed, in my opinion, to be req nired in this class 
of cases. 

'l'he act of July 20: 1868 [entitled to be declaratory of the existing law], positively 
provided that an officer dismissed the service by sentence of court-martial, formally 
approYed by the proper authority, should never be restored to the military service, ex­
cept by a re-appoint.ment contirmed by the Senate. This enactment is now contained 
in section 1228 of the Revised Statutes, page 215. The indirect mode proposed in the 
within bill of restoring the party named to the Army, is necessarily as illegal as if a 
more d.irect form of words was employed. 

To the SECRETARY OF WAR: 

c. 

W. M. DUNN, 
Judge-Advocate-General. 

WAR DEPARTMENT, 
BmmAU OF' MILITARY JuSTICE, Janua1·y U, 1875. 

Tlle record. of the proceedings of a general court-martial in the trial of First Lieut. 
John W. Chickering, Sixth Regiment Cavalry, are herewith respectfully snbmitted. 

The court convenPd at the camp of the Indian Territory Expedition, on the Washita 
River, on the 2<1 ultimo, when Lieutenant Chickering was arraigned on the following 
charge aml specificat-ions: · 

Charge.-Violation of the 45th Article of War. 
Specification.-In that having been detailed. aud on dnty as officer of the day of the 

First Cavalry Battalion of an expedition against hostile Indians, he was found drunk. 
'!'his at or near camp on the Canadian River, near Oasis Creek, Texas, on or about the 
26th day of September, 1874. 
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He pleaded "Not guilty;" was found ''Guilty," and is sentenced to be cashiered. 
Tllree ont of the five members who composed the court recommend him to clemency, 

iu view of his honorable record during the late war. 
Brigadier-General Pope approves the proceedings, findings, all(l ReuteiJce; all( I states 

that he does not concur iu the recommendation to clemencv. · 
The evidence is quite positive. Three officers, including Major Compton, the com­

mander of the battalion to which accused belonged, who saw him after he had reported 
for duty as officer of the day, testified to his maudlin condition ou that occasion. Op­
posed to this is only the negative testimony of two enlisted men and the accused's 
servant, who observed, as they declared, uo indications of intox1catiou at the several 
times they saw him during the period in question. 

The defense also urges that he was not regularly on dnty at the time to which the 
evidence for the prosecution refers, inasmuch as the guard bad not ueen turned over 
to him with proper formalities. It is, however, thought sufficiPnt. to ha.ve placed him 
on duty within the meaning of t.he 45th Article of War, that after being notified of 
his detail, he reported to his commanding officer for duty. But in addHion to this fact 
the adjutant of the battalion deposes that the guard had been actually turned over to 
accused before his arrflst. 

The evidence as to recent character is confined to a period of less than a. month, and 
simply shows that during that short time the accused performed his military duty in 
a satisfactory manner. 

His gallant service during the war is set forth in copies of testimonials attached to 
the record. 

It is noted that this officer's conduct has been the suhject of a comparatively recent 
report from this office in connect.ion with complaints from his creditors of a dishonor­
able negligence of their claims. 

The proceedings being regular and the :findings warranted by the evidence, the ap­
proval of them, together with the sentence, must be ad vised. 

In view of all the facts in the case, and the explicit dissent of his department com­
mander, General Pope, from the recommendation of the members of the court , this 
bureau is unable to advise against the full enforcement of the seu+;ence. 

Sentence approved. 

JANUARY 26, ltl75. 
D. 

* 

J. HOLT, 
Judge-.d.dvocate-General. 

WM. W. BELKNAP, 
Secretary of W m·. 

WAR DEPARTMENT, May 13, 1876. 
* * 

It would seem that the attention of Congress is unnecessarily taken up in the con~ 
sideration of this class of cases. When an officer has been tried by general court-mar­
tial, sentenced to be cashiered or dismissed from the service, and the sentence formally 
approved by the proper reviewing authority, he becomes a ci viii an, and can only re· 
enter the military service as an officer by reappointment by the President and con­
firmation by the Senate. [See act of July 20, l i:l6S, 15 Stat. p. 125 ch. 18f>.] * * * 
The officer is tried by his peers, and may appeal to the Secretary of War, and finally 
to the President. The custom which is growing up of appealing to Congress after the 
final decision of the President is injurious to the service, and can be of no benefit to 
the party; for if a bill should be passed by both houses of CongreRs to n~store a dismissed 
officer to the Army, it. would certainly appear to be attempting to effect by the action 
of Congress alone that which can be affected only by the Executive, acting freelv in 
the first instance as the appointing power, seconded by the consent of the Senate: 

ALPHONSO TAFT, 
Secretary of Wm._ 

The foregoing reports and records show the facts in this case as they appear of 
record. 

It is wholly unnecessary to consider the facts in this case on the merits. The record 
stands, and it is only the record-evidence of the existence of certain facts. The de­
strnction, cancellation, obliteration, change, modi:ficalion, or amendment of this rec­
ord cannot destroy, cancel, obliterate, change, modify, or amend the facts. If error, 
injustice, or wrong has been done, the President in the exercise of his clemency-his 
pardoning power-can pardon and wipe out the sta.in of crime. 

Without considering the facts or the merits of Chickering's claim to clemency, your 
commit.tee recommend the indefinite postponement of the bill and the adoption of 
this report. 

0 


