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PREFACE

It is not the purpose of this thesgis to give a solution of the ex-
propriation issue or to decide whether it is right or wrong, It is a
study of the conditions as they exist in the Republie of Mexico,

The economic domination of the Latin American States, by foreign
eapital, has been responsible for many improvements. The exploitation
of the natural wealth has greatly impoverished them in meny cases, The
improvement of relations between Mexico and the United States, to the
benefit of each, would resvlt from e general knowledge of the problems
with which they contend,

The subject matter of this treatise divides itself into three
major divisions: first, the mining laws prior to 1917; second, the
Constitution of 1917 and the laws and deerees down to 1927; third, the
Expropriation Law of 1936 and the deecree of 1938,

Material for the study was obtained from the Oklahoma Agricultural
and Mechaniesl College Library at Stillwater, Oklahoma, the Mexiean
Office of Foreign Affairs, Mexico City, the Mexiean Consulate Office at
Oklahoma City, the United States Department of State, Washington, D. C.,
and a letter from the Consolidated 0il Corporation of New York.

An effort has been made to present in orderly review the series
of laws and decrees by which Mexico returned one source of her natural
wealth to the State, Attention is given to the efforts to make laws
conform to the judieial decigions, and of the ones effected to evade
the day of reckoning,

To Dr. T, H, Reynolds, Head of the Department of History at Okla-
homa Agriculturel end Mechanical College, Stillwater, Oklahoma, the
writer is particularly indebted. He has cheerfully and kindly helped

with meny suggestions,. R, K, Co
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INTRODUCTION
Chepter One
In studying the Expropriation Issue and the attitude of the
Mexiean Covernment toward foreigners who hold property in Mexico, it is
well to briefly review similar policies of older states.
The early law of Rame was escentially personal not territorial.
A man enjoyed the benefit of its institutions and of its proteection,
not because he happened to be within Roman territory, but because he

was a citizen, one of those by whom and for whom its law was established,

The theory of the early Romans was that a man sojourning within the
bounds of & forelgn country was at the mercy of the latter and its
citizens. He might be dealt with as that of a slave, and all that be-
longed to him appropriated by the first comer for he was outside the
pale of the law. Without same sort of alliance with Rome a stranger
had no right to claim protection against maltreatment of his person or
attempt to deprive him of his property. ZIEven then, unless he belonged
to a state entitled by treaty to the international judiciel remedy of
recuperation it was by an appeal to the good offices of the supreme
magistrate or through the intervention of a citizen to¢ whom he was
allied by the bond of hospitium, and not by means of any action of the
Jus civile set in motion by himselr.

The Spanish colonial policy, in Mexico, prior to 1821, established

1 "Roman Law", Encyclopedia Britanica, 1lth ©Zd., 1911, XX111, 539.



the principle that the granting of mining privileges did not slienate
the owmership of the land.
The Royal mining orders of the yeer 1783, Title 5, states:
Article 1

The mines are the property of my Royal Crown, not only
because of their nature end origin, but by their inclusion
in the Fourth Law, Title 13, Book 6 of the New Recompila~
tion.

Article 2

Without separating them from my Royal Patrimony, I grant
them 0 my vassals in ownership and possession, in such
manner that they ecan sell, exchange, rent, donate, or
leave as a heritage under testament or mandate, or in any
other marmer dispose of their rights thereto, under the
same conditions as they are possessed and to persons who
are able to acquire seme.

Article 22

I also grant permission to discover, solicit, register, and

denounce in the manner stated, not only gold and silver

mines, but al80....., bitumens, ar earth juices, grenting

money and labor rgr their development, in the provinces

where they exist.

Porfirio Diaz as president of the Republic (1877-1880 and 1884=-
1911) made many financial end political reforms. He opened the nation's
natural resources to the world, succeeded in attraecting great quanti-
ties of foreign cepital , and won for Mexico, the Tirst time in her
history, a position of respect among the :atiuas.3

The Mining Lew of 1884 promulgaied by Disz, resds in part:

——

2 Fletcher to Lansing, Mexico City, March 20, 1918. Foreign Relati
Aif the United States, 1918, 719-71l. Enclosed also may be found the
opinion of Mr. Rouaix, the Mexican Secretary of Agriculture, con-
cerning the interpretation of Artiele 27 of the Constitution of
Mexico of 1917,

3 'Diaz, Jose De La Porifirio", Ency. Brit., 14th Zd., VII, 325.



Article 10. The following substances are the exclusive
property of the owner of the land, who may therefore
develop and enjoy them, without the formality of entry
(denuncio) or special adjudication.... Subdivision 4...
salts found on the surface, fresh and salt water, whether
surface ar subterranean; petroleun and gaseous springs...
In order to develop these substances the ommer of the
land shall subject Els operations to all rules and orders
of a police nature.

The Minins Law of 1892 reads in part:

Article IV. The owner of the land may freely work wit he
out a special franchise (concesion) in case whatsoever
the following mineral substances: mineral fuels, oils,
and mineral waters.

Article V. All mining property legally scquired and such
as hereafter may be acquired mpurnnge_.a of this law
shall be irrevocable and perpetual....

The Mining Law of 1909 reads:

Article 11, Ths following substances ere the exclusive
property (propiedad exclusiva) of the owner of the soil:

1. Ore bedles or deposits of mineral fuels, of
whatever farm or variety.

2., Ore bodies or deposits of bituminous substances.®
These laws, enacted under the guidance of Diaz, introduced the
idea that the owner of the soil was slso the owner of the subsoil.
The laws had the desired effect of enticing millions of dollars of
foreign capital to aid in the industrial development of Mexico, but
they also furnished the oil companies with their chief ergument
against the constitution to be adopted at a later date.
On August 15, 1916 Carranze, First Chief of the Constitutionalist

army, issued a decrse requiring all foreigners who sought permission

4 Sen. Doc., 69 Cong., 2 sess., II, 210, 2.
5 EEM.' s.
6 Ibid.



for the exploretion or exploitation of natural wealth such as forest
produets or petroleum, to file a written document declaring that they
considered thanselves as Mexicans, renouncing their rights as fareigners,
and that of applying for protection or presenting complaints to their
respective governments, The date set for the filing of this statement
wes December 15, 1916, The date was later moved to April 15, 1917.
When notice of this decree reached Secretary of State Lansing, he im-
mediately informed the lMexican authorities that the United States

could not accept the decree as annullinz the relations existing between
it and its citizens who might acquire properties in Mexico, or as
affecting its rights and obligations to protect them against denials

of justice with respect to such propert:l.os.?

7 Telegram of Lansing to Thurston, Washington, Jamery 19, 1917, For.
Rel. 1917, 1059.



THE CONSTITUTION AND DECREES 1917-1928
Chapter Two
The praumulgation of the new constitution of May 1, 1917 intro-
duced a new policy, on the part of the Mexican government, towards the
petroleun industry.
Article 27 of the constitution set forth the attitude of the
Mexican govermment. It reads in part:

Article 27. The ownership of lands and waters comprised
within the limits of the National territory is vested
originally in the Nation, which has had, and has the

right to transmit title thereof to private persons, thereby
constituting private property. Private property shall not
be expropriated except far reasons of public utility and
by means of indemnification.

In the Nation is vested the legal ownership of all minerals
or substancesS....; petroleum and all hydrocarbonsS....solids,
liquids or gaseous,

Par. I. Only Mexicans by birth or naturalization and
lexican associations have the right to acquire owmership
in lands, waters and their appurtenances, or to obtain
concessions to develop mines, water or mineral fuels in
the Republic of Mexico. The Nation may grant the same
right to foreigners, provided they mgree before the De-
partment of Foreign AfTairs to be considered as Mexicans
in respect to such property, and accordingly not to in-
voke the protection of their govermments in respect to the
same, under penalty, in case of breach, of forfeiture to
the Nation of property so scquired. Within a zone of 100
kilameters from the frontiers, and of 50 kilameters from
the sea coast, no foreigner shall under any tions
acquire direet ownership of lands end waters.

At the time of the enactment of the Constitubion there were farty-
six American companies engaged in the oil industry in Mexico,., =Hach of
these companies had acquired its property, by purchase, or lease, from

the private owner: DNone, therefore, enjoyed concessions fram any

1 Robert G. Cleland, Mexican Year Book 1922-1924, 127.



Mexican government .z

On June 24, 1917 the Mexican govermment issued a decree which
prohibited foreign companies from drilling wells on leases entered
into after Pebruary 5 and prior to May 1, 1917.° The protests of the
oil canpanies to the Mexican government, and the appeals to the Depart-
ment of State caused considerable alarm in Washington. Acting on in-
structions, Henry P, Fletcher, American Ambassador, protested to
Carranga that the putting of this decree into effeet would asmount to
confiscation of property legally acquired by American canpanies. The
United States could not comsent to this aoﬂtm." In August Carrenze
assured the /Ambassador that the Mexican government had no intemntion of
confiscating any property that was being exploited at the time,d

Pani, Minister of Foreign Affairs, spesking for the Mexican
government, pointed out that fareign companies had not been prohibited
from drillins wells; that the interpretation of the Atttm:u_oy General
relative to Art. 27 of the Constitution did not prohibit foreign capital
fram being invested in the oil industry, but required foreign capital
to submit to the new laws by renouncing its nationality, end organizing
as Mexican capital. The govermment held that this did not imply inter-

vention in the foreign companies nor the confiscation of their properties.®

Ibid., 210.

3 Summerlin to Lansing, American Imbassy, Mexico City, July 9, 1917,
For. Rel., 1917, 1071.

4 Telegram of Lansing to Fletcher, Washington, June &, 1917, For. Rel.,
1917, 1067.

5 Telegram of Polk to Fletcher, Washington, August 6, 1917, For, Rel.,
1917, lo72.

6 Telegram of Surmerlin to Lansing, Mexico City, January 27, 1918, For.
Rel., 1918, 687-688.



On February 19, 1918 President Cmrrenza issued the following
decree:

Article 1. A tax is established on oil lemnds and on oil
contracts executed prior to May 1, 1917, having for their
object the leasing of lands for the exploitation of
carbides of hydrogen or permission to do so under an
onerous title.

Article 2. The annual rentals stipulated in the con-
tracts cited in Art. 1 shall be taxed in the following

proportions:

(a) Those of five pesos per anmum per hectare or less,
with ten percent of their walue.

(b) Those of more than five pesos and less than ten, per
hectare end per annum, with ten percent the first five
pesos and with twenty parcent of the rest.

(¢) Rents greater than ten pesos per amnum per hectare,
with ten percent the first five pesos, with twenty percent
the next five pesos, and with rifty percent anything ex~-
ceeding the first ten pesos.

Article 3. All royalties stipulated in oil contracts are
charged with an annual rental of five pesos per hectare
and besides with a royalty of five percent of the products
in cash or in kind, as may in each case be decided by the

Department of the Treasury.

Article 13, For oil lands not actually paying rent five
pesos per amnum per hectare shall be paid, and for those
at present not paying royalty, five percent of the pro-
ductBeess

Article 17, Taxes not payed in the terms fixed by this
law shall be subject to g,rin of ten percent for sach

month of delayed payment.
It was fwrther provided, as a penalty and in order to make the law

effective, that the owners of land wishing to exploit oil pools then
existing in the subsoil, on their own account, and acting directly ar
tirough lessees, should file with the Department of Industry, Coamerce

7 Fletecher to Lansing, Mexico City, March 1, 1918, For. Rel., 1918,
702-705. Enclosed alsc may be found President Carrenza's tex decree.



and Labor, a declaration within three months from the date the decree
became effective, attaching thereto certified copies of the contracts.
The said Governmental Department had suthority to examine the declara-
tions so filed and to reject those containing allegations which were
not borne oult by documentary evidence submitted. After the expiration
of the three months period, any oil land which had not been registered
was $0 be considered as vacant. Thereafter, the filing of claims and
the exploitation was to be governed by regulations which the government
would issue.”

The time limit for the denouncement of oil claims set for May 18,
1918 was extended to July 31, to August 15, to December 31, 1918 end
finally until a new petrolewn lew should be emscted.’

As soon as the decree of February 19, 1918 was published, /mbassa-
dor Fletcher besought the Mexican Minister of Foreign Affairs to post-
pone the decree for a period of thirty days. The reply was evasive,
indicating that even the Mexican government was uncertain as to when and
how the decree would go into effect..O

On March 15 Secretary of State Lansing instructed Ambassador
Fletcher to inform the Mexican govermment that the United States would
be unwilling to conclude trade sgreements for the mutusl exchange of
conmodities, except that the property rights of Ameriecan citizens with-

in the territorial limits of Mexico be protected by the Mexican govern-

8 Government orlluico, The True Facts about the Expropriation of
0 pm;u in llnieo Gomt Press, Mexico G:I.ty,
Hereafter to be a.bbrcdatod as Govt. or Mexico, True
ze.et.l

9 Fletcher to Polk, Mexico City, January 8, 1919, For. Rel., 1919, II,
591. Enclosed may also be found President Carrenza's Decres of
December 27, 1918,

10 Fletcher to Lansing, Mexico City, March 1, 1918, For. Rel., 1918,
6599=~700.



ment against injury and confiseation, Referring to the decree of
Pebruary 19, 1918 he said. i

This Covernment cannot acquiesce in emy action by

the Mexican Government whereby legitimate vested

American interests are appropriated by Mexico A1

Such a note had besn presented to the Mexican Secretary of State
for Foreign Affeirs, on April 2 by Ambassador Fletcher, setting farth
the objections of the United States to the decres. Also pointing out
that the decree appeared to be an effort to sever the owmership of the
petroleum deposits from ownership of the surface, that no provision had
been made for the just compensation for such arbitrary divestment of
righta.‘u

The attitude of the Secretary of State was that the decree of
February 19, 1918 was based upon Article 27 of the Comstitution with in-
tention of putting into effeet the claims that all mineral, solid mineral
fuels, petroleum and all hydrocarbons had belonged to the King of Spain,
personally, and became the property of the State at ths time of the revo-
lution., The United States did not request for its citizens exemption of
ordinary taxes so long as the tax was uniform and did not amount to con=-
fiscation., UNeither was the govermment inelined to interfere in the case
of expropriation of private property for sound reasons of public welfare
and upon just compensation and by legal proceedinge before tribunals
allowing fair snd equal opportunity to be heard and giving due consider-
ation to Americen rights. ®

11 ZLansing to Fletcher, Washington, March 15, 1918, For. Rel., 1918, 704.
12 Fletcher to Lansing, Mexico City, April 3, 1918, For. Rel., 1918, 713.

13 ;.g;mim to Fleteher, Washington, Merch 19, 1918, For. Rel., 1918, 705-



Rovaix, the Mexican Secretary of Agriculture, expressed the belief

that the Constitutional Convention had amployed the term "dominium

directum”™ to express clearly the idea that the government had not only

absolute and original ownership, but also private ownership of the sube-

soil. The Constitution annulled all mining laws in operation at that

time. From the moment the Constitution was pramulgated the legel ownere

ship of petroleum and other hydrocarbons was returned to the Nation,

conssquently Article 27 was not retroactive.

Retroaction would have existed had there been demanded =n
indemnity of those who, without right, were exploiting the
naturael subsoil produets covering all they had enjoyed in
usufruct prior to the promulgation of our Magna Charta.
This was not done, but its provisions tend to {ochm for
the Nation that whieh belonged to the Nation.t

Representatives, of the /merican Oil Companies in Mexieco, presented

a written protest against the February 19, 1918 decree to the Mexican

Secretary of Industry, Commerce snd Lebor (Pani) on May 28. The protest

stated that the companies had invested millions of dollers in the in-

dustry; that many of the wells were dry holes and not producers.

Murthermore:

I
2.

3.
4.

Se

The taxes were more than the companies could pay.

The taxes were diseriminatory in faver of other in-
dustries,

They amounted to confiscation.
The texes discriminated against the land owner.

The requiring of the lesses to deduet the lessors tax
would result in endless lawsuits.

14 Fletcher to Lansing, Mexico City, March 13, 1918, For. Rel., 1918,

71,

Enclosed also may be found the opinion of Mr. Rouaix, the

Woxican Secretary of Agriculture concerning the interpretation of
Article 27 of the Conetitution of Mexico of 1917.



6. The tax was retroactive, reading samething into the
contracts that had not been intended,l

To these arguments Pani replied that the millions of dollars of
industrial capitel were not taxed; the money that was used for the pur-
pose of monopolizing oil land did nothing more than obstruet the ine-

Pani further expressed the view of the Government when he said:

But even supposing that the new petroleum law should

nullify all contracts, in accordance with the Con-

stitution of 1917, thereby facilitating the assess-

ment of a uniform tax of five pesos per hectare on

all oil lends, this tex would be perfectly legal,

gince it is based on the prineiple of the Nation's

direct dominium over all hydrocarbons.l?

A decreec dated July 8, 1918, provided that after August 1, 1918,
subsoil petroleum claims could be filed on vacant lands; that lands
covered by the titles issued by the Nation for oil exploitation would not
be considered wvacant in the following instances: Lands which hed been
declared by filing denouncements, as required by the decres of February
19; lands covered by lease and registered in the Department of Industry,
Commerce ani Labor; and lands covered by concessions granted by the
Mexican govermment. Therefore, denouncements or claims could be made by
any person on lands which were not included in the above mtionoﬁ.m

On July 31, 1918, the Mexican government enacted a new law texing

oil lands and lsases, It was in substance a reproduction of the pro-

15 Fletcher to Lansing, Mexico City, June 12, 1918, For, Rel., 1918,
724-725, Inclosed elso maybe found a note addressed to lMr, Pani by
Messrs, Garfield and Rhoades and Mr. Pani's reply.

16 Ibid.

17 Ibid., 726.

18 Govt. of Mexico, True Facts, 32.



vision contained in the decree of February 19. It required the owners
of 0il lands who had not made drilling contracts with third persons,
end also the assisness of sueh drilling rights, to file a declaration
within the first two wesks of Augnst. The penalty imposed was to
effect that after the expiration of the time fixed any land which had
not boen declared in the preseribed menner, wuld be declared vacant.t®
On August 8, 1918, the Mexican government enacted an additional
law directing that, from and after the expiration of a new date fixed
for registration of oil contracts, oil claims could be filed on vacant
lands which included those on which the owmers or lessees had failed to
rﬁ.l.m
A decree published on August 12, 1918 provided that the oil lands
in which capital had been invested for drilling purposes and which had
not been declared by the 15, as required by the decree of July 31,
would not be subject to denouncement or claim. IHowever, special con-
tracts for the right to drill would have to be obtained from the Depart—
ment of Industry, Coammerce and Labor. Such contracts would be made until
the organic law of Article 27 of the Constitution was metad.al
On August 12, 1918 the ambassador was instructed to request a de-
lay in the pubtting into effect the decree of Fsbruary 19, since the
United States had not had time to study the decrees issued since that
time. The request again referred to the necessity of the United States
to proteet /merican Mtcrutl.m

19 Ibid., 33.
20 Govt. of Mexico, True Facts, 32.

21 Ibid., 34.

28 ‘'Investigation of Mexican Affairs," SBeén.Doc.,06 Jong,,Z sesse, £,
3158,



To this protest Carranza replied that the decree was purely fiscal
and that all questions arising should be settled by legal methods. The
liexican government could not admit interference from a foreign govern-
ment in matters of purely fiscal legislation, but that if this meant war
or intervention he was prepared to mest the situation.®>

As the American Department of State was unwilling to risk a ecrisis,
in the face of Carranza's challenge, it returned to its policy of talk,

Since the oil companies had not appealed to the Mexican Courts and
the laws applied to Mexicans and foreigners alike the Mexican ® vermment
could recomize no right of intervention by the United States. Until
the courts held the laws unconstitutional end the Govermment refused to
ebide by its decisions, the ery of confiscation, and denial of justice
could hardly be ro(so::gnj.zlat'u.’M

‘he Mexican government was not only meeting opposition fram the
foreigners, but also from the Mexican people and business concerns, who
would be affected by a regulating act to give effect to Article 2‘?.35

By April 15, 1919 the property of companies that had failed to com=
ply with the decree of February 19, 1918 and subsequent decrees was being

denounced by third persons, just as though the land was wvacant .86 By

the early part of 1919, seven Americen petroleum campanies had been

denied permits to drill new wells because of failure to camply with the

25 Ibid., 3160.

24 Ibid., 3162,
25 TFletcher to Lansing, Mexico City, March 20, 1918, For. Rel., 1918,

708.

26 Polk to Swmerlin, Washington, April 16, 1919, II, For. Rel., 1919,
596.
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decrees.®” Same of the companies, in defiance of the refusal of permits,
began the drilling of new wells and on May 16, 1919 the Constitutional
Authorities ordered the army to take steps to see that all illegal
drilling was stopped '2.3

On August 4, 1919 a decree was lssued by which those who had been
denied the right to drill, because of failure to file the statements
required by the decree of July 31, 1918, might obtain permission to
drill., The permits could be obtained provided the concessionaries
would bind themselves to abide by the precepts of the Petroleum Organic
Law, vhich might be issued by the National Congress.2®

Jerly in Januery 1920, due to the fact that many of the wells were
playing out, the 46 /merican Companies, operating in Mexico, petitioned
Carranza for permits to drill new wells, They agreed that the permits
should be valid only until & new organic law was passed, but that they
should not imply acceptance of the decrees in force at that time; neither
should they be retroactive, applying to investments made prior to 1917,%0
Shortly after this, January 20, Carranza issued a decree making such
permits posaible. The permits were to include, also, all wells that had

been begun since the controversy began in 191'?.31' The deeree of March

87 I‘b&do. 5950
28 Polk to Sumerlin, Washington, April 16, 1919, II, For. Rel., 1919,602.

29 The Mexican Imbassy to the Department of State, Mexico City, August
4, 1919, For. Rel., 1919, II, 607.

30 Swmerlin to Colby, Mexico City, Jamuary 21, 1920, For. Rel., 1920,
III, 200-201.

31 Association of Mexican Producers to Colby, New York, Jamuary 23,
1920, For. Rel., 1920, III, 204. ZAnclosed also may be found President
Carranza's telegram to the Producers,



12, 1920 opened the Federal Zones of Mexico to the granting of concess-
ions to native Mexicans, naturalized Mexicans or t o companies operating
under Mexican Law. The concessions were to run for a period of not
more than ten yeara.m This decree allowed individuals or companies
to drill wells wi hin twenty meters of the high water mark of creeks and
rivers, regardless of whether or not the lend was under lesasss to
Jmerican campanies., This practice enabled the third party to drain the
oil producing lands of these «s«ampanj.eu.as

The export tax decres of May 24, 1921 inereased the export duties
on crude oil from to to 12 percent. The value upon which the tax was
to bes determined was t0 be the same as the value of the proﬁnot:lon in
the United States. This did not allow for the cost in transpartation
and increased the tax in proportion.u Meny of the companies could not
meet the increased tex without loss and proceeded to shut (’.lt:uln..55 On
August 30, 1921 the Supreme Court handed down & deeision in proceedings
instituted by the Texas Company of Mexico S, A, The Company had refused
to make the denouncements &8 required by the Presidential decrees of

August B and August 12, 1918. Mr. Rafael Cortina in accordance with the

m Hﬂm& to colby. m& city. .ﬁpl‘u m’ lm. E—' &.1_.’ l’m. m.
207, Inclosed also may be found President Carranza's Executive
Decree of March 12, 1920,

33 The Association of Producers of Petrolewm, New York, August 3, 1920
to Colby, For. Bel., 1920, III, 207.

34 The Assocletion of Producers of Petroleum to Hughes, Washington,
:‘m. 8' 1’21. Fﬂ. a..-l-.’ 1921. II, “7.

35 Standard 011l Company to Hughes, New York, August 18, 1921, For.
Rd.. 1931. II’ wsl



decree maie a denouncement against the Companies' possessions on
which they had not drilled. The denouncement was accepted by the Departe
ment of Industry, Commerce and Labor, and Mr, Cortina was issued title
to the said land, The lower courts sustained the title as issued to Mr.
Cortina. The Supreme Court held that paragraph 4 of Article 27 of the
Constitution and also the deerees of August 8 and August 12, 1918, had
been applied retroactively. This granted the Amparo which the company
sought .°° In August 1922 the Supreme Court handed down similar de-
cisions in four other cases. The five decisions implied that petroleum
properties, in the process of development prior to the adoption of the
Constitution, were protected from a retroactive application of the
fourth paragraph of Article 27, These decisions did not effectively
deal with the rights of imerican citizens in lands containing petroleum
where the lands were owned prior to May 1, 1917, but had not been developed
or had not been leased for develomment prior to that date.m

It is evident, however, that the Supreme Court of Mexico in con=
struing the true meaning of the Mexican laws, under which the foreign
companies claimed to have acquired their rights to the oil before the
Constitution of 1917 came into effeet, did not hold, as the said companiesa
alleged that the latter had acquired complete vested rights in the pe-

36 Sumerlin to Hughes, Mexico City, September 27, 1921, For. Rel.,
1921, II, 464-472, Enclosed also may be found the Mexican Suprame
Court decision of August 30, 1921.

37 Phillips to Sumerlin, Washington, August 15, 1922, For. Rel.,
1922, II, 68l., Hnclosed also may be found a Press Relesse
by the Department of State, August 10, 1922



troleum found in Mexico's subsoil. The true principles of law announced
by the Supreme Court were the following:

(a) The mining and petroleum laws of lMexico enacted prior to
the Constitution of 1917, end granted to the owner of the land the
right to explore and exploit freely petroleum so as to utilize that
which he might find.

(b) The landowner, while these laws were in effect, could
search for oil and exploit it on his own land personally; he could also
transfer the right to explore and exploit oil to amy person or campany
for a valuable consideration or transfer it to any person without re-
ceiving any renumeratlion in return.

(¢) In those cases where the owner of the land tranamitted to
& third person the right to search for oil and exploit it, the powers
given to landowners by the Mexican laws prior to the Constitution of
1917, were converted into positive acts, and in such cases the third
personscontracting with t he owner of the land acquired rights to explore
and exploit oil in the land in gquestion.

(d) Onee those powers to explore and exploit oil were acquired
under those circumstances by the third persons or campanies who had con=-
tracted with the land owner, the State could no longer grant those same
powers to different persons or companies for such an aet would amount to
divesting the former of their rights of exploration and exploitation
without legal justification. o

Mueh of the diplomatic correspondence, between the governments of

the Unit ed States and Mexico during the year 1922, concerned the attempts

38 Correspondence of the lnbassy in Mexico City with the Secretary of
State in Washington, For. Rel., 1922, II, et passim, 639-708.
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- of Mexico to gain recognition of the Obregon government.

Secretary Mughes insisted that the proposed Treaty of Amity and
Cormerce, which would grant official recognition to the government,
should contain assurences that the Organic Petroleum Law, when passed,
would not contain retroactive features. Preaident Obregon insisted
that it was not Titting that he should give such assurances in treaty
form, since that would be infringing upon the right and dignity of the
National Congress,®?

President Obregon had previously expressed his policy. In & pube
lic speech on June 27, 1921 he outlined his policy toward the petroleum
companies. In this speech is found:

eesssToday we profess the principle that the naturel
resources of the Nation belong to the Nation.: ecees
This does not imply, by any means, a policy of iscla-
tion. seeselie shall invite ford.gl Mital' and it
will be treated justly, but we will not grant it ex-
cessive privileges at the expense of the rights of the
people.

Having established this point, I take the liberty
to declare that in such a policy there is not the least
indication or intent to confiscate. This falsehood had
been invented by those who feel that our policy of
nationalization will be in opposition to future campaigns
of monopolistic exploitation., All rights or private
property acquired prior to May 1, 1917....the date on
which the present Constitution was promulgeted...will be
respected and protected. The famous Article 27, one of
whose clauses deglares the petroleum deposits of the
subsoil to be the propax:ﬁr of the Nation, will not have
rétroactive effectecase

Thsse were the assurances that Secretery Hughes insisted should be
put in treaty form before recognition w uld be granted.
The attampt 0 gain recognition, through the regular diplomatic

channels progressed very slowly, so in April, 1923, the two governments

59 Covt. of Mexico, "True Facts , 46.
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agreed to appoint a special commission for the adjustment of the funda-
mental aquestions at 13;110.‘1
At length in May, 1923 Charles Beecher Warrem and John Barton Payne
were sent es Camissioners to Mexico for the purpose of negotiating con=-
cerning the recognition of the Obregon govermment., Apparently the
resolution to force Mexico to sign a treaty prior to and as a condition
of recognition hed beon ebandoned., The msin purpose now appeared to be
to obtain a definite and formal statement of the position and intentions
of Mexico, So far as revealed by the published records, Mexico made
very few concessions. Six topies were discussed but agreements, partial
or complete, were reached on only three. Two Claims Conventions were
signed, a special convention covering othar claims of citizens of each
country agains t the other since the settlements which had oeccurred in
accordence with the claims convention of July 4, 1868. The Jmerican
Comnmissioners agreed that Mexico might pay citizens of the United States
in twenty-year five per cent bonds for such lands as were taken from
them in the process of restoring the cammunal holdings of the Mexican
villages., This, however, was not be considered as a precedent in respect
to lands belonging to citizens which should be expropriated under other
circumstances. Farthemore, Warren and Payne dissented from the liexican
convention that the valuation of the lands for revenue purposes, plus
ten per cent, would be just compensation for expropriated lands. The
Mexican Commissioners, Remon Rogs and Fernando Gonzales Roa, declared in
regard to petroleun, that the Constitution of 1917

is not retroactive in respect to all persons who have per-
formed, prior to the pramulgation of the said Constitution,

4]l lHughes to Summerlin, Washington, April 17, 1983, For. Rel., 1923, II,
555,



Some positive act which wovlé manifest the intention of

the owner of the surface or of the persons entitled to
exercise his rights to the oil under the surface to make

use of or obtain the oil under the surface: Such as drille
ing, leasing, entering into any contract with reference to
the subsoil, making investments of capital in lands for the
purpose of obtaining oil in the subsoil, carrying out works
of exploration and exploitation of the subsoil and in cases
where, from the contract relative to the subsoil, it appears
that the grantors fixed and received a price higher than
would have been paid for the surface of the land because it
was purchased for the purpose of looking for oil and exploit-
ing same if found; and, in general, performing or doing any
other positive act, or manifesting an infention of a char-
acter similar to those hereto described,

Moreover, percons who had not performed such positive acts prior
to the date when the Constitution of 1917 went into effeet would be
given preferential rights to the fuel products beneath the surface
which they owned and would be granted permission to avail themselves of
these rights upon applieation to the National Govermment of ms.oo.m

As a result of the conferences the United States agreed to grant
formal recognition of the Obregon government and diplomatie relations
were resumed on August 31, 1925,% The resumption of relations was
followed by the signing of a General Claims Commission and a Speecial
Claims Commission by the two govermments on September 18 for the settle-
ment of all claims by the citizens of each country against the other
arising since July 4, 1886.“

In November 1925 prior to the passage of the Petroleum law of

42 J, Fred Rippy, "Mexico's Laws Against Foreign lLand Owmership®,
Current History, XXIV, 3, June 1926, 334.
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Decamher 25, 1925 Secretary of State Kelloggz directed a series of notes
to the Mexican @ vernment, protesting the proposed legislation. The
Secretary dd not wish to interfere with the free course of legislation
in Mexioco, end did nol wish to essume the role of an uninvited adviser, as
certain aspecta of the proposed legislation wes causing considerable con=-
cern, ZAmericans, with acquired rights in Mexico, were appealing to the
government which was bound to do ite utmost on their behalf. The pro-
ceedings of the United States--Mexican Commission of 19283 should be kept
in mind by both covernments.

He proposed that a Treaty of Amity and Commerce should be negotiated
betwesn the two gommmtl.w

To this note President Calles, through the office of the Minister
of Foreign Affairs, replied that, in his opinion, there was no occasion
for perceiving clouds upon the horizon of the friemdship between Mexico
and the United States. He was agreeable to the negotiation of a new treaty
of amity and commerce. The Mexican g vernment t ook occasion to point out
that the Commission of May 1923 had not resulted in any formal agreement
other than the Claims Convention signed aftar the resumption of diplamatic
relations, and that the policy of President Obregon, as set Torth at that
time, would in no wise be destroyed by the pending legislation.*®

A few days later the Cheamber of Deputies passed the proposed law ami
Kellogg again chose to interfere. The protest was directed particularly

against the part of the pending law that required foreigners to waive their

45 BSen. Doc., 69 Cong., 1 sess., 96, 3.
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nationality., Under pemnalty of forfeiture, foreigners were also required
to agree not to invoke the protection of their respective pgovermments

80 far as their property rights were concerned. Kellogg, proclaiming

a policy of non=-interference, admitted thet the government of the United
States recognized the right of any other govermnment by legislation to
regulate the ownership of property as a purely damestic gquastion unless
such regulation oparated to divest prior vested rights of Americen
citizens legally aequired or held under the laws of such foreign govern-
ment .‘?

In reply to this note the Mexican Foreign Minister pointed out that
it was extraordinary that the American government should send protests
to that of Mexico in regard to the pending legislation. It was a
universally accepted principle that every nation is sovereign to
legislate in the matter of real property wi thin its own territory. The
refusal of this right would be tantamount to denying to & sovereign
nation the right of imposing upon all those who inhabit its territories
the modifications and regulations necessary for the defense of its in-
terests, and would make impossible its subsequent development. He
furthermore pointed out that the right aequired prior to 1917 would not
be abrogntd.“

On December 26, 1925 the Mexican Congress passed the Administration's
petroleum bill, By the first three articles all hydrocarbons were un-
conditionally nationalized the "inalienable and imprescriptible" naticnal

danination over such deposits was unconditionally vested in the Federal

47 Ibid., 6-7.
‘8 Ibid.. ‘?—12.
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Executive, end the petroleum industry was declared tc have preferential
right “as to any utilization of the surface of the land,™ which might
be expropriated at eny time when the necessities of the industry so
damanded. Article 4 required all foreigners to comply beforehand with
what was provided in Article 27 of the constitution. Artiele 5 forbade
the transfer of concessions to foreign governments. Article 6 provided
for exclusive Federal Jurisdiction in everything relating to the
petroleun industry.®

The law confirms all oil rights arising fiom lands on which work
for the exploitation of petroleum was begun prior to lay 1, 1917 by the
surface owner or his guccessors in title for the express purpose of
developing petroleum, but these rights were confirmed only for a period
of fifty years. For the rest it declared that ownership of petroleum
was vested in the nation and that foreigners obtaeining concessions mst
forego the privilege of appeal to the home government,

The following are the main provisions of the law:

1. Aliens are forbidden to obtain direct ownership of land or
water in a strip of one hundred kilometers along the frontier and fifty
kilometers along the coast,

2, Aliens ere not allowed to constitute a part of a Mexican company
which may have or acquire ownership of land or waters, or of concessions
far the exploitation of mines, waters or combustible minerals elsewhere
in the republic. On penalty of forfeiture they may obtain permits which
will be granted to them only after they lave agreed not to invoke the
protection of their home govermmemt in regard to the property in question.

In the case of Mexican companies owning rural property for agri-

49 Charles W, ilackett, "United States Protests Mexicen Land Bill,"
Current History, XAIII, 4, January 1936, 732.



cultural purposes, participation of aliens is not to be allowed after
their acquisitions reach fifty percent of the total interest in the
company.

3, Foreign invididuals, pertnerships and corparations may retain
their holdings in the maritime and frontier strip until death or dise
solution, and the heirs and assignees are given Tive years to dispose
of the property even after this,

4, The same conditions hold elsewhere in the republic in respect
to the ownership of lands, waters and mining and other concessions, with
the exception of allens who possess Tifty percent or more of the total
interest of kexican companies holding rural land for agricultural pur-
poses. In such cases individuals were to have the same right, but cor-
parations were to be granted a period of only ten years in which to
dispose of their interest in excess of the stipulat ed maxim.ﬁo

After passage of the law, the United States Department of State
saw fit to direct other notes to the Mexican gvn‘mmﬁ, pointing out
fhat, in its view:

1. 7he law failed to give recognition to rights lawfully acquired
prior to the adoption of the present Mexican Constitution when the
Mexican law expressly provided that the owner of surface lands owned
also the subsoil deposits of petroleum.

2, The law failed not only in the respect indicated, mt it also
failed to respect decisions of the Supreme Court of Mexico in the inter-
pretation of the very constitutional provisions which the law was appar-
ontly designed to regulate, in that those decisions held in effect that

50 Fred Rippy, "Mexico's Laws Agaimst Foreign Land Ownership,™ Curremt
History, XXV, 3, June 1926, 336.



such constitutional provisions were not retroactive and inapplicable to
those, whether corporations or individuals, who performed any one of a
number of what were denominated as "positive acts," whereas:

(a) This law (Art. 4) seemed to provide that foreign corpor-
ations, regardless of the time when they lawfully acquired rights, and
irrespective or whatever "positive acts™ they performed, would not be
able to obtain recognition of those rights; and

(b) That foreign individuals, without regard to the time when
they lawfully acquired rights and irrespective of whatever "positive
acts" they performed, would be deprived of such rights unless they re-
nounced their citizenship with respect to such rights. (Art. 4)

(e) That the number of "positive acts" recognized would be
much less than those emummerated in the decisions mentioned (Art. 14);
end

(d) That even as to foreign individuals who performed "positive
acts" recognized in the law and made the renunciation mentioned, con=-
firmation of their rights must be applied for wit hin a year ar such
rights would be forfeited. (Art. 15)

3. In apperent contradiection to the statements made by the
Mexican Commissioners in the conference held in Mexico City in 1923 as
to the past, present, and future policy of the Mexican government to
grant preferentisl rights to the owners of the surface or persons
entitled to exercise their preferential rights to the oil in the subsoil
who had not performed a "positive act,” the law in question seemed to

give no preferential rights to such owners or porsm-.sl

51 Sen. Doc., 69 Cong., 1 sess., 96, 13-14,



To this protest Aaron Saenz, Mexican Foreign Minister, replied
that, the laws in question did not violate ol thar the principles of in-
ternational law or those of equity. Far from doing so they favored
aliens in various ways, since they dispelled all uncertainty with re-
gard to the matters under discussion, and in regard to the petroleum
law aliens who had acquired rights in the prohibited zones might hold
them, which could not be the case except for the provisions of article
14, in sccordance with the pertinent section of Article 27 of the
Constitution, and since there was nothing in the said laws either re-
troactive or confiscatory there could be no reason for the declaration
that it would not be possible to agree to the application of said laws
to Zmerican properties. He furthemmore pointed out that a diplomatie
representation is not considered appropriate in conneetion with the
enactment of a law, but that it is only justified when the enforcement
of & law results in en injury, and in such cases the parties would have
recourse tc the Mexican Gourtl.sg

Jmbassador Sheffield in discussing the law with President Calles
maintained that the right of Americans to property acquired before the
adoption of the Constitution should be protected. Is maintained that
the law was inimical to Americens holding property in Mexico.

To the above assertions the Minister of Mexican Foreign Relations
vigorously asserted the right of the Mexicen people "to pass such
legislation as they saw fit as an independent nation and to exercise
full right of sovereignty."” He declared that in case the petroleum laws

"are applied to /mericean interest, these interest have the right of

52 Ibid., 15-21,



appeal to the Mexican courts,”™ but added that "it would be necessary to
wait until the laws were enforced and applied in arder to provide con-
crete cases, as with other leg:ls].nt:Lon".55

Nine foreign companies, who held their titles in the neme of
Mexioan companies, and who in 1927 controlled sbout 90 per cent of the
oil producing land and 70 per cent of the oil production in Mexico, had
refused to accept the new petraleum law. Only four of the American
compenies had applied for conformitory concessions under the law. Two
of these werse not producing emd the other two owned no fes property in
Mexico.

No concessions had actually been granted to elther of them. The
interpretation of the attorney general of Mexico being that the granting
of concessions to a foreigner was prohibited by the Constitution of
101754

Two of the features of the Calles Law were especlally obnoxious to
the oil companies. Article XIV gave the companies one year, from
January 1926 to January 1927, in which to exchange their lsgal title to
land for fifty-year concessions issued by the government. Article XV
held that failure to do this was cause for the govermment to denounce
such property in favor of itself.

On November 17, 1927 the Supreme Court of lMexico handed down a
decision granting the Mexican Petroleum Company an injunction to restrain
the government from putting these Articles into effect.

This decision dissipated much of the diplomatic friction between

53 Charles li. Hackett, "United States Protests Mexican Land Bill",
Current History, XXIII, 4, Jenuary 1926, 733.
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the two t'.-on:ut::lr-icns.ms

On March 28, 1928 the Mexiecan government promulgated new oil re-
gulations., The new regulations were due to the combined efforts of
American Ambassador Dwight Morrow and President Calles. This brought
to a conclusion the long diplomatic struggle between the United States
and Mexico., The sgreement was brought about by both govermments yield=-
ing on certain points.

A company which had acquired land prior to 1917 was recognized as

owner of the subsoil, provided, it had performed "positive acts">° to

reclaim the same, If they had not taken definite steps known as "posi-
tive acts® the oil did not belong to them., The ancient law of Spanish-
Americans was recognized as the basis for this asgreement.

The "positive acts" were to be the same as those contained in the
Warren-Payne sgreement of 1923.

Mexico removed the fifty year concessions which it had intended to
esubstitute for the perpetual rights of these companies.

Coneessions were mot to be issued to said companies.

The companies were to apply for a confirmatory concession by
Junnary 1929, or thair preperty would be coastdered as vasant. !

Other prineciples contained in the law were:

1. Direct ownership of all natural hydrocarbons existing in
its deposgits is vested in the Mexiean Nation.

2. The direct ownership by the nation is inalienable and im-
presceriptible; petroleum operations may only be earried
out by express authority of the Federal Executive, granted

55 New York Herald Tribune, "Our 0il Vietory in Mexico," Literary Digest,
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in accordance with the requirements of the law.

3. Ixploration concessions entitle the concessionaire to
perform any work the object of which is the discovery
of petroleum.

4, Concessions for o0il exploitation shall be granted upon
application previously made and shall give to the con=
cessionaire the right to reduce to possession and to
utilize such oil as he may find.

5. The govermment shall grant concessions for the installa-
tion of pipelines.

6. The government shall grant concessions for the establish-
ment of refineries and gas plants.

On the day that the Regulations were proiulgated, March 28, 1928,
lmbassador Morrow made a statement pertaining to the situation. His

opening paragraph reads:

These Regulations when taken with the Supreme Court
decision handed down November 17, 1927, the legislation
passed by the Mexican Congress on December 26, 1927, and
promulgated on Januery 10, 1928, and the letter of Minister
Morones issued on January 9, 1928, evidence the determination
by the judieial, the executive, the legislative, and the ad-
ministrative departments of the Mexican government to recognize
all rights held b, foreigners in oil properties prior to the
adoption of the 1917 Constitution.

On the same day, the Department of State of the United States
issued a statement which said:

The Petroleum Regulations just promulgated by President
Calles constitute executive action which completes the pro-
- ¢ess begimning with the decision made by the judicial
branch of the Mexican government on November 17, 1927, and
followed by the enactment of the new Petroleum Law by the
legislative branch on December 26 last. Togethear, these
steps voluntarily taken by the Mexican government, would
appear t0 bring to a practical conclusion d scussions
which began ten years ago with reference to the effeet of
the Mexican Constitution end laws upon foreign oil cam-
panies., The Department feels, as does Ambassador Morrow,
thet such questions, if any, as may hereafter arise can

58 Govt. of Mexico, 'True Facts , 64.



be settled through the due operation of the Mexican
administrative department and the Mexican Courts.>®

Mexico's desire to nationalize the natural resources of the
country is not different from that of other nations of the world.

In France there appears to be no oil concessions granted. The
French govermment exercises wide discretionary powers in the granting
of concessiocns., This makes possible discriminatory action but there is
no evidence of its operation against citizens of the United States.
The decree of September 9, 1919 provides for the complete nationaliza-
tion of all minerals. There is reason to believe that this would
place a restriction on development by aliens unless they form a part
of a French joint-stock company. This would probably apply to all
French Colonies.%0

The policy of the British Bupire is to bring about the exclusion
of aliens from the control of the petroleum supplies of the Empire, and
to endeavor to secure same measure of control over oil production in
other countries. The tendency of this policy seams to be developing
directly or indirectly a restriction on citizens of the United States:

l. By debarring foreigners and foreign nations from owning or
operating oil-producing properties in the British Isles, Colonies, and
protectorates,

2. By direct participation in ownership and control of petroleum
companies.

3. By arrangement to prevent British oil companies from selling

their property to foreign owned or controlled companies.

59 Ibid,, 61-62.
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4, By orders in Council that prohibit the transfer of shares in
British oil companies to other than British subjects ar nationals,"t

In the Duteh East Indies prospecting licences and concessions are
granted only to Duteh subjects, inhabitants of the Netherlands or
Netherlands Eest Indies and to companies incorparated under Dutch laws,.
Persons or companies not established in the Netherlands East Indies must
be represented in the islands by a trustes.

Considersble part of the HNetherlands Zast Indies archipelago is
still entirely closed to private exploration. American companies have,
for many years, without mw;u endeavored to secure leases in this
f1e1a,52

The vastly inereased importance of petroleum in gradually supplante
ing coal as a sinew of trade and war is reflected in the wide spread
restrictive legislation set forth above., A step in the same direction
in the legislation of the United States is found in seection 1 of the
recently enacted "Aet to promote the mining of coel, phosphate, oil,
oil shale, gas, end sodium on the public domain” (Public No. 146, 66th
0058-):

Be it enacted by the Senate and liouse of Representae-
tives of the United States of imerica in Congress assembled,
That deposits of coal, phosphate, sodium, oil, oilshale, or

gas and lands containing such deposits owned by the United

States, including those in national farests, but excluding

lands acquired under the act known as the Appalachien Forest

Act, approved March 1, 1911. (Thirty-sixth Statutes, page 961),

and those in Nationael parks, and in lands withdrawn or re-

served for militery or naval uses ar purposes, except as

hereinafter provided, shall be subject to disposition in the
form end manner provided b, this act to citizens of the

61 Ibid., 354.
62 Ibid., S61.



United States, or to amy association of such persens, or %o
any corporation organized under the laws of the United States,
or of any State or Territory thereof, and in the case of
coal, oil, oil shale, ar gas, to municipalities: Provided,
that the United States reserves the right s..eeeceet And
provided further, That citizens of another country, the laws,
customs, or regulations of whiech deny similar or like
privileges to citizens or corparations of this country shall
not by stock ownership, stock holding, or stock control own
any interest in any lease acquired under the provision of
this act,

65 Ibid., B67.



EXPROPRIATION
Chapter IIT ger 6 1947

In 1934, President Rodriquez was authorized by Congress to estab-
lish a government controlled company capable of regulating the internal
market far petroleum and its byproduets, or supplying the needs of the
country in general and of the Government and the National Railways of
Mexico in particular, of training Mexicens in petroleum technology, and
of promoting the investment of Mexican capital in the petroleum industry,
Fifty percent of the stock was to be subscribed snd paid for by the
govermment in the form of concessions to the campany, and the remainder
was to be subscribed by private Mexican capitael. Shares in the ecampany
could not be acquired by foreigners. The campany was organized under
the name Petroleos de Mexico, S. A, (Petramex). The assets of the
Administrative Control of National Petroleum, valued =t 2,000,000 pescs,
were transferred to it, The plan was for the company, as rapidly as
possible, to furnish all pﬂ:rolum consumed by the Nat:l.on.l

During the year 1936, five million acres were incorporated into
Mexican National pstroleum preserves and a concession for a portion of
these lands granted to the Petromex Corporation Petroleum production
for the year Septamber 1, 1935 to August 31, 1936 emounted to 403000,000
bu'rqh-a

During the latter helf of 1936, President Cardenas sponsorsd the

Mexican expropriat ion law which was speedily adopted by both branches

1 Guillermo A, Suro, "Mexico's Six Year Plan," Pan Americen Uniom,
Bulletin, IXVIII, 4, April, 1934, 295-303.

2 T"lessage of the President of Mexico", Mexico, September 1, 1936, Pan
fmer. Union, Bulletin, LXX, 11, Navunba:' 1836, 900.--



of the National Congress and published on November 25, 1936.

The law provided, among other things, that the Executive mey order
expropriation; total or pertial occupation, or limitation of the right
of ownership, for the purpose of the Stete or in the interest of the
comunity, in any of the following cases specifically cited as "causes
of public utility™:

l. The establishment, oparation or maintenance of a
Public BOrviCe; cseccsscccsccsssccocscansoncccens

5. The fulfillment of collective needa in the event of
a war or of internel strife; the supplying of food-
stuffs o~ other articles of prime necessity to cities
or centers of population; and ths means employed to
combat the spreading of epidemics, fires, plagues,
floods or other public menaces;

6. The means employed for national defsnse or for mein-
fenance of public peace;

7. The protection, conservation, development or utiliza-
tion of natural resowces susceptible of being exploited;

8. The equitable distribution of wealth amassed or
moncpolized for the exclusive benefit of one or several
persons and to the detriment of the camunity at large
or of a particular class;

9. The establishment, promotion or maintenance of an enter-
prise for the benefit of the community;

10. The measures necessary to prevent destruction of natural
resources and my damage which may be caused to property
to the detriment of the community; ecececcscccssscoccnces
Under the procedure set farth in the law, the Federal executive is
to handle each case through the sppropriate Executive Department, admine
istrative office or government of a territory; but a previous declara=-
tion relative to the action to be taken must be made knowm, both by
publication of a notice in the Diario Oficial and by personal service on
the interested parties.

If the domicile of the latter is not known, a secand publication of



the notice shall be sulfficient.

The property ownars affected would then have a period of 15 days
in which to institute adninistrative proceedings, seeking the revoca-
tion of the "declaration" thus published, before the Executive Depart-
ment; end in default thersof or if an adverse decision was rendered, the
proper authorities would immediately occupy the property which is sought
to be expropriated or teuporurily occupied,

It is provided, however, that in cases covered in items 5, 6, and
10 of the list above, and published, the Federal RExecutive might take
immediate action and the request for rewvocation would not stay the oce-
cupatl on of the property. If the government did not use the property
for the stated reasona of expropristion within a period of five years,
the owner could claim revision thereol to himself.

The mmount of indemmity to be paid in each case of expropriation
must be based on the “fiscal value™ of the property, whether declared by
the owner or tacitly accepted by him through the payment of taxes there-
on. In case of failure to agree upon the value of the property, experts
should be chosen to decide., If the parties refuse to chooss experts,
the court shall sppoint the experts and umpire who shall submit a report
within sixty days. The report shall form the basis for the court's de-
eision on the amount of indemnify. A limit of ten pears 1s placed on
the time to be set for full p&mm‘b.s |

Business turned downwerd in May 1937, when the outbreak of a number

of strikes seriously interrupted production and transportation. The

8 The Mexican Lxpropriation Law,"™ Pen. Amer. Union, Bul., LXXI, 3,
March 1937, 286-288.



decline became more precipitate by the end of July, following the
issuance of a series of decrees providing for far reaching Stete con-
trol over preduction, distribution, and prieces. A prolonged strike of
petroleum warkers in the Ponza Rica field resulted in a shartage of
fuel and forced a number of manufacturing entarprises to elose down.
The tension increased, pending the ennouncement of the Federal Labor
Board of Conelliation and Arbitration appointed to dstermine the ability
of the companies to pay additional renumeration to their mployaas.‘
These strikes result ed when the petroleum workers requested of the
various companies that operated in Mexico, the revision of their labor
contracts, This was a voluntary act on the part of the unions which
merely exercised a right that is fully recognized in all civilized
countries. As the unions and the companies were not able to reach an
egreament regarding a new contract, the workers decided to call a
strike, After the strike had continued without any agreement being
reached the govemment recommended that the warkers return to their wark
and that the case be submitted to the Federal Labor Bt:lm'tl.5
After hearing the srgiments between the o0il companies end the labor
group concerning the strike (between 1936-1938) the Board decreed that
a Sub-Carnission on Vage Seales amd Seniority shonld be established,
whose fMunction should be the prevention of confliets by means of con-
ciliation and mutusal consent. That the oil companies should be allowed
to employ certain persons not belonging to the Labor Unions (foreigners)

because the positions were such as to be eoni’idontm.s

4 U. 3, Dept. of Comarce, Economic Review of Foreign Countries 1937,
Washington, 1938,
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6 Covernment o Mexico, Maxicos 0il, ﬂ/cmpuatian of §erisial ‘ﬁ;ctnmta,
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In the case of vecancies, definite or temporary, and of newly
created positions the companies were required to £ill these with union
workers. The companies were gramted a thirty day period to test the
efficiency snd capacity of the worker, during which time the company
might request his dimiasla."

Workers should not be dismissed by the company prior to investiga-
tion in which & representetive of the Union should participate.®

In case o & reduction of personnel or closing down of departments
the companies would be obliged to secure a previous agreement with the
Union, end pay each warker dismissed three months wages plus twenty
days wages for each year worked. In case of demotion the company should
pay the worker the difference earned in the higher position and the
lower position for a period of ninety deys plus the said difference
corresponding to twenty days for each year warked.’

In oparations requiring cont inuous work the employer shall be re-
quired to hire sufficient shifts so that the worker shall have two days
rest each week, with pay. Double wages shall be paid for overtime,

When the workers perform their duties on rest days or holidays, they
shall be paid triple wages. '

In case the worker is transferred from one place to another the
campany is required te pay transportetion costs for the femily and house~

hold goods.tt

7 Ibid., 744-745,
8 Ibid., 747.
9 Ibid., 746-747.
10 Ibid., 753.
11 Ibid., 756



This decision was published on December 18, 1937,

Immediately the oil companies announced that they would not abide
by the decisions of the board and early in 1938 presented a Plea of
Amparo to the Supreme Court, setting forth that the provisions set up
by the Labor Board were unfair and illegal due to violatioms of the
Federal Labor Law,

In March the Supreme Court handed down the decision overruling the

1
complaint of the companies in the plea of Amparo. "

Realizing that the sttitude of the companies would bring about a
total suspension of aetivities in the petroleum industry, President
Cardenas, on March 18, 1938 decreed the expropriation of real and per-
sonal properties belonging to the companies who had refused to abide by
the Federal Labor Board's an‘artl.:"5

In his speech on this occasion President Cardenas stated that

"Production of fuel is essential for the many activities
of the country, and especially for transportation. A stoppage
or insufficiency of production or even production at prohibitive
cost due to difficulties which would have to be surmounted,
would soon cause a c¢risis which would threaten not only our
program, but even the very peace of the countryeecsseeccesese
The existence of the Govermment itself would be seriously im-
periled. If the State once lost its economic power, its
political power would be lost and chaos would result.

It is self evident that the refusal of the oil companies
to comply with the decision of the highest Judicial Court
creates a problem for the Executive Power nmot of the mere
enforcement of a judgment, but a decisive problem which calls
for an urgent solution. Such a solution is imperative for the
social interest of all of the laboring classes in all ine
dustries of the comry....--.--...;lc.o.....coococo.--.ooco
It is the very sovereignty of the Nation which would be con-
tinually exposed to simple manipulations of foreign capital,
which forgetful of the faet that it has been organized in the

12 Ibid., 808-812.
15 Govi. of mexieo, Irue Fueis , 70.



form of Mexican corporations under Mexican law, neverthe-

less is attempting to evade mandates and obligations when

compliance has been ordered by the Authorities of the

country.

The case is clear and evident., The Govermment is com-

pelled to apply the Law of Expropriation now in force, not

only to exaet obedience and respect from the oil companies,

but by reason of the fact that the award of the labor

suthorities terminated the labor contracts between the

companies and their workmen, Unless the Govermment took

possession of the companies' plants, immediate paralysis

of the petroleum industry would ensue, and all other ine-

dustries and the genersl ”W of the country would

suffer incalculable damage." =

The Decree of Expropriation ordered that the Department of the
Treasury shall pay the correeponding compensation for the expropriated
properties, as provided by Article 27 of the Constitution and 10 and 12
of the Law of Expropriation; the payment to be made in cash and not to

exceed ten yoars.ls

As a result of the expropriation of the property of a number of
petroleum companies the public spontaneously offered the govermment
money to be used in payment thereof., This fund amounted on August 19,
1938 to 2,016,263 pesos, $25,290 and 33,800 gold pesos, to this was
being added 20 percent of the profits on all petroleum sold sbroad.

The refusal of the oil companies to accept the award pronounced by
competent authorities in favor of their workers, meant the abandonment
of their operations, considered by the law a public utility. The
attitude assumed by the companies made impossible the protection and cone
servation of petroleum resources, as well as their utilization and proper
development. Any one of these circumstances would have sufficed in it=-

self, and naturally all of them together added more weight, to cause

14 Ibid., 76-77.
15 Ibid., 84s



the govermment to feel that it was under the imperious necessity of de-
erecing prompt expropriation. After expropriation the State was naturale
ly obliged to take over the operation of the petroleum industry, which

it did at once,

The expropriation of the oil ecompanies interests camnot give rise
to ¢laim for any indemnity for oil or any other hydrocarbon still in
the subsoil, since they belong to the national domain, in accordance
with Paragraph 4, Article 27, of the Constitution, and always have bee
longed to it according to Mexican legal tenets, Neither can there be
any right to damages as eclaimed by the concessionaries on the ground of
deprivation of the earnings that they might have obtained if they had
contimied in the enjoyment of their concessions. The only reason for
granting such concessions in the first place was that the t;xploitation
of petroleum, which has always been considered as of public utility,
should ‘be made possible. The concescions are granted for a long period,
just so that the concessionaires may reimburse themselves for their in-
vestments, the value of which is the only sum the State feels obligated
to guarantee, Therefore, since the rebellious attitude of the oil com-
panies incapacitated them to continue making use of their econcessions
and to maintain exploitation in order to continue the recovery of their
investments, the govermment recognizes that this general invalidation
of the concessions damages the concessionaires only in the amount of
that part of their justifiable investments which they have not yet re-
covered, and for this damages are to be paid.

In order that Mexico may not be faced in the future with such pro=-
blems, Congress would be requested to consider the passage of a law re-

fusing to give concessions for the exploitation of subsoil petroleum



and providing that the State should in the future have sbsolute control
of oil exploitation.

As soon as expropriation had been decreed on March 18, 1938, steps
were immediately taken to assure the country's supply of oil. Steps
were being taken, the President said, to value the properties expro- |
priated and fix the damage, the payment of which was to be met from the
sale of oil exported not only from the expropriated wells but also from
the fields which the govermment had been exploiting hitherto and from
any new wells t!mrvo:l.n:u.ml..15

In March 1939, the oil companies sent Mr. Donald R. Richberg to
Mexico to negotiate a settlement with the govermment. As a basis for
discussion President Cardenas set forth the ﬁain ideas of the govern-
ment.

1. Immediate compensation after appraisal.

2. ILong term contracts for cooperstion between the eompanies and

;t:t Gr;rament in the exploitation of the petroleum in-

3. Arrangements for new investments to promote the industry,
exploration work, and the establishment of refineries,

The contribution by the companies would consist of the amount of
the compensation for the properties that were expropriated, and of new
investments to be made by the companies for the development of the in-
dustry. The govermment would contribute with the oil interests that are
the property of the nation., The management and administretion would be
funetions belonging to the government, The companies would be allowed

representatives in the technical and financial divisions, Only one

16 "Message of the President of Mexico, Sept. 1, 1938," Pan. Amer.
Union Bul., IXXII, 11, November 1938, 668-669.



contract should be drawn between the govermment and the oonpe.niu.“

Richberg then presented a memorandum for the consideration of the
President,

By the terms of this memorsndum the companies would unite in one
new Mexican Corporation. A long time contract would be drawn between
the companies and the govermment, At the expiration of the contraet
all property would be released to the govermment, The contract would
provide a reciprocal guarantee of reasonable and workable labor condi-
tions and the means for establishing and maintaining such conditions.
A Boaerd of Direetors aprointed by the companies and the Mexiecan govern-

ment should control the operations of the contpw.m

President Cardenas agreed to consider the proposal as a basis of
discussion between the companies and the government but refused to
accept the responsibility for the memorandum since any acceptance might
later be used to imply complete acceptance by the gowrmont.n

The proposal was unacceptable to the companies in that the govern=
ment insisted that a majority of the Board of Directors should be ap-
pointed by the Mexican govermment.

A statement by Representative John Kee on April 6, 1939 printed in
the Congressional Record questions the ability of Mexico to pay for the

expropriated property.

The confiscated oil properties have an estimated value
of approximately $400,000,000, In informed groups this is
considered as a moderate estimate. The external debt of
Mexico, including all foreign claims not represented by
Mexican government securities amount to approximately

17 Govt. of Mexico, True Faets, 108-112.
18 Ibid., 118-120.

19 JIbid., 122,



$243,000,000 of prineipal and $267,000,000 acrued interest,
making a total of $510,000,000, Mexico's foreign debt on
account of the expropriation of the national railways is
approximately $240,000,000 principal and $226,000,000 acerued
interest, making a total of $466,000,000, There are addi-
tional foreign claims, represented by outstanding evidences
of indebtedness amounting to approximately $50,000,000 and
internal debts of approximately $90,000,000. The indebted-
ness of the Mexican govermment arising out of the expropria-
tion of agrerian lands has been estimated at $700,000,000.
To the latter must be added the obligation of the govermment
for the oil properties at the estimate of $400,000,000, The
total debt of Mexico stands at §2,222,000,000, The question
arises 1is Mexico able to pay for the wrongs which it has ine
flicted,20

A statement by acting Secretary Wells:

On March 18, 1938 the Mexican govermment by decree undertook to
expropriate the properties in Mexico of certain foreign-owmed, includ-
ing Americen-owned, oil companies operating there,

This action was similar in nature, although involving investments
of far greater magnitude, to the steps taken in recent years by the
Mexican government to expropriate farm and other properties belonging
to American citizens., With regard to the seizure of these agrarian
properties, this govermment had consistently pointed out that in the
exercise of the admitted rights of ell sovereign nations to expropriate
property, such expropriation must be accompanied, in accordance with
the recognized principles of internatiomal law, by provision on the part
of the Government of Mexico for adequate, effective, and prompt payment
of the properties seized.

Inmediately following the action taken to expropriate the petroleum
properties belonging to American citizens, this govermment informed the

Mexican govermment of its expectation that pruppt compensation would be

20 ™The Mexican Problem~Expropriation by Mexico of Foreign-Owned 0il

QM““-»' Songressional Resord, 76 Cong., 1 sess., IXXXIV, Part



made in the form of just and effective payment to the extent of the fair
and equitable valuation of sueh properties, This government's position
is firmly based not only on well-recognized rules of international law;
the elementzal considerations of justice and of fair dealing which should
govern the relations between nations demand such payment for the proper-
ties taken, The attitude of applying the principles of establiched
international law in the solution of the problem has been consistently
maintained by every official of the United States govermment in its re-
presentation to both parties to the controversy throughout the period

of discussion.

In the decree of expropriation itself, and on mmerous occasions
subsequently, the Mexican govermment recognized i1t liability to make
compensation and gtated its willingness to discuss terms with the
petroleum companies concerned, This government has continuvouszly and
consistently souzht to facilitate and further these negotiations by
conferring with both sides, For & time the conversations between both
parties proceeded satisfectorily, appearing to hold promise of an
eventual solution, A set of bases of disecussion, Indthin the scope of
which there might be found an sgreement for the future operation of the
industry, were believed to be determined, but recently a serious
obstacle to final agreement was encountered, In this situation this
govermment proposed a solution of this obstacle,

This solution was as follows: Each party had claimed it must con-
trol the mansgement and operation of new companies which it had been
agreed in principle, might be established to operate the properties
seized, In an endeavor to overcome the deadlock, this govermment ine

formally offered the suggestion that the Board of Directors, as a tem=



porary arrangement and pending a final agreement, composed of nine
members, three appointed by the Mexican government, three sppointed by
the petroleum companies, and three selected by the two parties from a
panel of nine drawn up in mutual egreement by the Govermments of Mexico
and the United States. In order to attain complete impartiality om
this panel of nine, no persons were to be ineluded who came from any
country whose e¢itizens had a direet and important interest in any of
the petroleum companies involved. These persons were all to be of
demonstrated integrity and standing, and of practical experience in
commerce, finance, or in the petroleum industry itself.

This governmment naturally regrets that proposal should have been
rejected by either party without the fullest exploration of its possi-
bilities.

It is, of course, evident that a solution of this controversy must
be found in accordance with the basic prineiples of international law,
as this government has invarisbly insisted at every step of the negotiaw-
tions. A continuance of the dispute will result in great economic loss
to both countries, but, more important, it will constitute 2 material
barrier to the maintenance of that close and friendly understanding
between Mexico and the United States which both govermments regard as
in the best interests of the two peoples.

The d iscontinuance of the discussion can, of course, in no sense
relieve the Mexican government of its obligation to make prompt, adequate,
and effective compensation for the petroleum properties which have been
taken if the expropriation 1s to be regarded as valid, At the same
time, however, this govermment expects that its own citizens with direct

interests in the controversy will give the most gnpla and attentive cone



sideration to all constructive proposals that are advanced to overcome
the difficilties of a fair settlement.>t

On September 1, 1939 President Cerdenas of Mexico presented his
fifth ammual message to Congress. Miore than a third of this message
was given to the discussion of the petroleum question.

Two organizations had been set up to control the industry; the
Petroleos Mexicanos, to deal with the technical and administrative
agpects of the industry, and Distribuidora de Petroleos Mexicanos to
deal with the marketing of the products in Mexico and abroad.

Steps had been taken during the year to improve the conditions of
the workers. Medical service, schools, communication, and sanitation
had been improved.

He pointed out, that the prices obtained for Mexican petroleum
since expropriation were lower then those received when the industry
was in private hands, but in spite of the fact, 20 per cent of the sales
receipts had gone into a fund established to pay for the properties.

Production in the oll fields was at first reduced 45 per cent, and
exports 85 per cent, in view of the restricted markets available im-
mediately after the govermment took over the industry in 1938, but the
need for such limitation had passed, and contracts at the time were
making it necessary to inerease production. Production for the calendar
year 1938 was 82.1 per cent of that of 1937, and exports 59 per cent,
while domestic consumption was 6 per cent greater. BExports during the

first five months of 1939 were 77 per cent of the exports for the core

21 Summer Wells, "Expropriation of American-Owned Oil Properties in
m”'. Thﬂ mptq Of St‘to' mu.ﬁin, I' HQ. B. hb. M’ mt 19'
1939, 131-132,



responding period of 1937,

New wells had been sunk in the Istlmus of Thehauntepec and at FPoza
Rica, as a result of the brighter outlook for the mduatry.sa

In the note of April 3, 1940 to the Mexican Ambassador, United
States Secretary of State pointed out that many questions that had
arisen between the two countries had not been solved,

In an effort to find a solution for these questions, Hull had two
years prior to this time proposed that representatives of the two
govarnments be appointed to consider a solution of all -outstanding
questions.

At that time Mexico preceded by decree to expropriate large hold-
ings of oil properties, smounting in value to many millions of dollars
and belonging to American nationals, Mexico at various times had ex-
pressed willingness exd ability to pay. But no payment had been made.

The Govermnment of the United States recognized the right of a
sovereign nation to expropriate on the condition that prampt, adequate,
and effective compensati on be made, The Govermment of Mexico had pro-
fessed support of the principle of internstional law, which requires
such payment but has not carried it into practice.

Expropriation of preperty by the Mexican government has teken place
on & lerge scale since 1916 under the so called agrarisn program. While
efforts have been made t0 settle these ciaims not a single dollar has
been realized by any of the owners of the propearties.

22 '"Message of the President of Mexico Sept. 1, 1939", Pem. Amer. Union,
E.’ m' 18-' mubw 1939-. 7&-7&-



The effort of the United States to use its good offieces in the
promotion of discussions between the imarican companies and the Mexican
government had failed.

The note proceeds:

During the last twenty-five years, cne American interest
in Mexico after ancther has suffered at the hands of the
Mexicen government. It 1s recognized the Mexican goverament
is meking payments on the Special Claims which have to do
solely with demages caused by revclutionary disturbances
between 1910 and 1920, and has started payment for farm
lands expropriated since August 30, 1987, But the Mexican
govermment has made no compensation for the large number of
general claims of long standing which include an extensive
group of claims for the expropriation of farm lands prior
to Mguet 30, 1927. It has made no adjustment either of
the forelgn debt or of the railroad debt both long in de-
fault and in both of which American citizens hold important
investments. Moreover, the question of the railroad debt wms
further complicated by the expropriastion of the Mexican
National Reilways on June 23, 1937. Finally, on March 18,
1938 the Mexican government took over Jmerican owned petroleum
property to the value of many millions of dollars, and al-
though two years have elapsed, not one cent of campensation
has been paid.

essessessThese 1°ng-'tmd.’.n8 matters must of necessity be
adjusted if the relat ions between our two countries are to be
conducted on a sound and mutually cooperative basis of res-
pect and helpfulness. As em importent step towards placing
relat ions between the two countries on this basis, I sugzest
resorting to the appropriate, fair anl honorable procedure
of arbitration. Accordingly, I suggest that the two govern=
nents agree (1) to submit to impartial arbitration all the
questions involved in the oil controversy and to clothe a
tribunal with authority not only to determine the amount to
be paid to American nationals who have heen deprived of their
properties, but also the means by which its decision shall
be executed to make certain that adequate and effective cam=
pensation shall promptly be paid, and (2) eithar to submit
to en umpire, as contemplated by the General Claims Protocal
of 1934, the unadjudicated claims falling under the conven-
tion of 1923, or proceed immediately to the negotiation of
an en bloc.settlement in accordance with that Protocol.

23 Cordell Hull, "ixpropriation of /merican 0il Property by Mexico®,
The Dept. of State, Bul., II, No. 42, Pub. 1454, 380-383.



In reply to this note, the Minister for Forelgn Affairs of
Mexico addressed a note to the Ameriean Ambassador on May 1, 1940, In
this note the Minister pointed out that Mexico was ready o enter into
a study of the situation with the United States govermment. No payment
had beon made up to that time due to the fact that the efforts of the
companies had been directed toward the delaying of a settlement.

Court action had been delayed awaiting the expirat ion of the time
allowed, by law, for the campanies to appeal to the courts of Mexico.
The companies had in all cases refused to appeal te the couwrts but had
continued to try to regain control of the property by other means.

The obligation of Mexico to pay was readily admitted by the
Minister, however, it was pointed out that there wes no provision in
recognized international law that made immediate payment necessary.
Neither was there any provision in internat ional law demending the
arbitration of domestic disputes which came within the powers of the
local courts. Most of the American republics had in the past refused
to submit domestic disputes to arbitration event, though foreign com-
panics were involved,

The government had euthorized a settlement with the Sinclair Com-
pany which represented epproximately forty per cent of the investments
by American nationals in the oll industry. The Mexicen government was
desirous of reaching an agreement with the other companies to terminate
the matter and had entrusted, in compliance with the law, the task of

determining through experts the wvalue of said proportiu.“

24 Eduerde Hay, Minister for Foreign Affair of Mexico iiote to American
imbassador, Dept. of State, Bul., II, No. 46, Pub. 1459, lay 4,
1940, 465-470.



A short time later an apgreament was reached with the Sinclair Com-
pany. The following terms were agreed upon as stated by the Consolidated
0il Corparation of New Yorks

Following the expropriation of American-owned oil com-
panies in Mexico in 1938, a settlement waes sought by our
Carporation direetly with the Mexiean government. In the
face of widely-expressed doubts as to the possibility of
an agreement, we succeeded in caming to an understanding
with the Mexican povernment whereby that government pur-
chased all of the Corporation's wholly-owned subsidiaries
in Mexico for a cash consideration of $8,500,000. This
sum is pasyable in installments over a period of two and
one~half years, Four installments of $1,000,000 have been
punctually peid on the dates when due., The Mexican govern=
ment has scerupulously observed ite obligetions under this
agreement, The agreeament 1s in compliance with the dicta
of both our own State Department and the courts of Mexico
in that it recognizes the sovereizn right of Mexico to
expropriate pmvtdg prompt, adequate, and effective come-
_pensation is paid.

Fram this it appears that Mexico is able and willing to pay for
the expropriated property when as agreement is possible.

Since the companies have refused to appoint experts to aid in
evaluating the property settlements will be slow and must be left to
the Mexican Govermment.

The Covernment of the United States has recognized the right of the
Sovereigsn State of Mexico to expropriate. There scems to be no chance
of the 0il Companies recovering control of the property and since they
have been unwilling to eppoint experts to help detemmine the value of
the property expropriated, the proceedings are in the hands of the
Mexican government.

One source of great wealth has been returned to Mexieo and in all

25 Consolidated 0il Corporation, to the writer, Letter, New York,
April 11, 1941.
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probability she will not relinquish it.
The statement by President Woodrow ¥Wilson appearing in the ladies
Home Jourmal of October 1916 is perticularly fitting:

finat Mexico needs more than anything else is financial
support which will not involve the sale of her liberties
and the enslavement of her people.

Property owned by foreigners, enterprises conducted by
foreigners will never be safe in Mexico so long as their
existence and the method of their use and conduet excite
the suspiecion and, upon oceasion, the hatred of the people
of the country itself.....

I am speaking of a system and not uttering an indictment.
system by which Mexico has been finanelally assisted,
bound her hand and foot and left her in effect with-

a free govermment, It has in almost every instant
deprived her people of the part they were entitled to play
in the determination of their own destiny and dﬂtlognentogs

RE¥

Foreign capital can be profitably invested in Mexico, but not

with the hope of dominating the State,

26 Govermment of Mexico, True Facts, 16-17.
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