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The Committee on Indian Affairs, to whom was referred the bills S. 
2321, S. 2322, and S. 4005, submit the following report: 

The substitute bill here submitted provides for the reference to the 
Court of Claims for adjudication of the subject matter embraced in the 
original bills. 

The history and basis of these claims, as set out and provided for iu 
sections 1, 2, and 3 of the bill, are as follows : 

Prior to the year 1866 the Cherokee Nation of Indians claimed and possessed a 
tract of country in the Indian Territory bounded on the north by the State of Kan
sas, on the east by the States of Missouri and Arkansas, and on the sonth hy the 
Choctaw, Creek, and Seminole Nations of Indians. 

On the 19th day of July, 1866, the Cherokee Nation made and ent,ered into a treat.v 
with the United States, and among other things the contracting parties stipulated 
and provided in article 15: (1) That the United States may settle civilized Indians, 
friendly with the Cherokees and adjacent tribes, on unoccupied lands east of tl1e 
ninety-sixth degree west longitude in the Cherokee Nation; (2) on such terms as ma.y 

"be agreed upon by the tribes and the Cherokees and approved by the President of tbe 
United States, with the provision that the tribes settling should abandon their tribal 
organizations and pay into the Cherokee national fund a sum of money which shall 
sustain the same proportion to the then existing national fund that the number of 
Indians sustain to the whole number of Cherokees then residing in the Cherokee 
country; and on compliance the Indians settling shall be incorporated into and ever 
after remain a part of the Cherokee Nation, "equal in every respect with native 
citizens." 

Article 16 of this treaty provides that the Unite(i States may settle friendly Indians 
in any part of the Cherokee country west of the ninety-sixth degree weit longitude, 
to be taken in compact form and conveyed in fee-simple to each of the tribes. 

Article 9 of this treaty provides that all freedmen who were liberated by voluntary 
act of former owners or by law, as well as free colored persons who were in the coun
try at the commencement of the rebellion, and are now residents i:p. the Cherokee 
Nation or who may return in six months, and their descendants, shall have all t,he 
rights of native Cherokees. 

On the 7th day of June, 1869, the Shawnees made an agreement with the Cherokee 
Nation, under the authority of the aforesaid fifteenth article, J ielcling and paying to 
the Cherokee Nation $5,000 of their perpetual annuities, and $50,000 in cash. l'"'or 
this payment of money the Cherokees agreed to receive the Shawnees into the Cher
okee Nation on the unoccupied lands east of the ninety-sixth degree west longitude, 
in the Cherokee Nation, Indian Territory, and that they shall be incorporatetl into 
and ever after remain a partofthe Cherokee Nation on equal terms in every respect, 
and with all the privileges and immunities of a native citizen of the Cherokee Na
tion. "Stipulating that the Shawnees who shall elect to avail themselves of the 
provisions of this agreement shall register their names and permanently locate in the 
Cherokee country within two years from the date of this agreement ; otherwise they 
would forfeit all rights under this agreement." 

This agreement was approved by the President on the 9th day of J nne, 1869, in 
the manner as is authorized by the aforesaid fifteenth article. And, to wit, 900 
Shawnees complied with the provisions and coQ.ditions of this agreenwut, moved and 
settled in the Cherokee Nation, 
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On the 8th day of April, 1867, the Delaware Indians madeand concluded an agree~ 
ment with the Cherokee Nation, under the aforesaid article 15 of the treaty of 186fi, 
In said agreement it is provided (1) that the Cherokee Nation will sell to the Dela
wares a quantity of lands east of the ninety-sixth degree of west longitude in the 
Cherokee Nation, in aggregate equal to 160 acres for each individual Delaware who 
had been enrolled February 18, 1867, who should elect to remove to the "Indian 
Country." .Names could be added by the Delaware council within a month after the 
signing of the agreement. (2) The Delawares agree to pay to the Cherokees for the 
land $1 per acre; upon compliance with the stipulations and conditions of the agree
ment, the Delawares were to be incorporated into the Cherokee Nation, with the 
!'ftme ri<rhts and immunities and the same participation in the national funds as 
native Cherokees. And children thereafter born of such Delawares shall be in all 
respects regarded as native Cherokees. 

The agreement was ratified by the national committee June 15, 1867; and, to wit, 
fomteeu hundred Delawares moveil into the Cherokee Nation under the authority of 
this agreement. 

Referring to the freedmen claiming rights under the ninth article of the said treaty, 
it was ascertained that the census ·and roll recently taken, under the recent act of 
Congress, shows that there are over five thousand persons. 

From the t.ime of making and entering into the aforesaid articles of the treaty and 
the agreements, up to May 19, 1883, the Shawnees, DelawaL'es, and freedmen were 
accepted and recognized by the Cherokee Nation as Cherokee citizens, with all the 
rights, benefits, and .immunities of native Cherokees, as provided aml obligated by 
the aforesaid treaty and agreements. · 

About this time the Cherokee Nation received from the Government $300,000, appro
priated by Congress out of funds due under appraisement of Cherokee lauds west 
of the ninety-sixth degree west longitude. This money the Cherokee legislative coun
cil directed by an act to be paid out per capita to Cherokees by blood only in the 
Cherokee Nation. 

On July 5, 1883, the Cherokee Nation leased, rented, or granted to an association of 
persons, who are United States citizens, a permit to occupy and graze all of the vacant 
land belonging to the Cherokee Nation west of the ninety-sixth degree west longi
tude, or west of the Arkansas River in the Cherokee Nation. This lease was made to 
run for five years, at a rental of $100,000 per year. The act of the Cherokee national 
council authorizing this lease provided and promised that when $300,000 was paid 
in-.o the Cherokee national treasury the amount should be paid oub per capita as the 
council should direct. In May, 1886, this amount was paid into the Cherokee national 
treasury, and the Cherokee national council passed an a,ct requiring the Cherokee 
national treasurer to pay the said money out per. capita to Cherokee citizens by l;llood 
and descent only in the Cherokee Nation. This action deprived the Shawnees, Dela
wares, and freedmen out of their share and porti<in of this money. This payment was 
$15.50 per capita. 

At the same session of this council an act was passed and approved construing the 
rights of the Shawnees, Delawares, and freedmen. By this act the intention of the 
Cherokee Nation is clearly shown that the Cherokee Nation will not allow the Shaw
nees, Delawares, and freedmen to ever participate in the distribution of or the allot
ment of their lands west of the Arkansas River in the Cherokee Nation. 

1'he justification and defense the Cherokee Nation Ret up for their acts and these 
violations are as follows: (1) Because the amount paid by the Shawnees, Delawares, 
;tnd freedmen is not adequate or equivalent under the provisions of the treaty; (2) 
because the lands west of the ninety-sixth degree west longitude, belonging to the 
Cherokee Nation, was set off, appropriated, and diverted for a specific purpose, be
fore these agreements were entered into. 

This position of the condition of these people is by the committee regarded as se
rious and calculated to keep up and open contentions and hinder and obstruct the 
progress of these people; it is deemed best to provide a plan to settle the status of 
these people in the country, and their claims to their rights, by sending the matters 
of dispute to the Court of Claims, and this plan is agreed to by the Cherokee dele
gates as well as the Shawnees. 

The original bill provided for an appropriation to pay the Shawnees for the de
faulted payment of 1886, out of Cherokee fu.nds, as was provided in the act of Oc
tober 19, 1888, but the committee find that the money paid out to the Cherokee citi
zens at the time was money de1-ived from the leasing of the lands west of the Arkan
sas River, for grazing purposes, and that the Departments and Congress do not rec
ognize the right of the Cherokee Nation to lease t'!le said lands, and the lessees of 
these lands have been ordered to vacate and remove from aud off the lands by the 1st 
of October, 1890, therefore the committee conclude it proper and justice to all to send 
the whole question to the courts for a proper and a final decision. 

Referring to the subject-matter, and the provision of section 4, of this 
substituted bill, the committee find as follows: That in NovemlJer, 
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1863, William P. Dole was Commissioner of Indian Affairs, and caused 
to be placed to the credit of H. B. Branch, Superintendent of Indian 
Affairs, the sum of$89,000 for payment per capita to the Shawnee tribe 
of Indians. 

Superintendent Branch was instructed by Commissioner Dole to 
make a careful examination as to the number of Shawnee orphans, and 
retain in his hands the amount found to be due to them, allowing tllem 
to share equally with the other Indians in the per capita payment. 

He was also instructed to make a thorough investigation respecting 
the disposition that had been made of the money that belonged to the 
Shawnee orphans, and paid to the guardians. or the Shawnee council, to 
be applied for the benefit of the orphans, including the payment made 
on the 29th of October, 1860, to certain guardians under bonds, and 
the payments made previously, and if be should find that any of 
the money rightfully belonging to the orphans bad been squandered or 
misapplied, to retain from the remittance such additional sums as he 
should find to be withheld or misapplied, and mal{e payment to the 
balance of the tribe. 

On the 29th of January, 1863, Superintendent Branch reported that 
he made payment on the 20th, 21st, and 22d of January, 1863, to these 
Shawnees; that he ascertained the number of orphans to be thirty-eight, 

·and retained out of the annuity $70 per head ~or such, making $2,660 
withheld. He also reported that, owing to the default of Shawnee 
guardians, he withheld from the Shawnee tribal fund the further sum 
of $7,846.39, making a sum total of $10,506.39, whicl) bas been held from 
the Shawnee tribal fund since January 23, 1863. 

The committee further find that Superintendent Branch fai_led to set
tle his accounts with the United States Government, and defaulted for 
a large amount, and embezzled the aforesaid sum, $10,506.39, whicll he 
withheld out of the Shawnee tribal fund on the 22d of January, 1863. 

The committee further find that this tribal fund, out of which thi~; 
payment was made, and Branch embezzled, the said amount, under the 
provisions of the seventh article of the treaty made with the Shawnees · 
and the United States, 1832, and article 3 of tlleir treaty of .l\iay 10, 
1854, the United States stipulated and agreed to pay to these Shaw
nees !l per cent. per annum on this annuity fund, and that the obliga
tion is not released or discharged by the embezzlement of ex-Superin
tendent Branch. 

The committee further find that in 1884, in the act making appropri
ation to supply deficiencies, etc., the sum of $9,437.62 was appropriated 
to be paid to the Shawnees on account of arrears of annuities due 
under the third article of the treaty of May 10, 1854, caused by the 
defalcation of Harrison B. Branch, Superintendent of Indian Affairs, 
in 1861 and 1862. The difference between the sum withheld and the 
sum appropriated, viz, $1,068.77, was recovered from the sureties on 
the bond of ex-Superintendent Branch. The committee fnrthe.r find 
that in June, 1885, the Commissioner of Indian Affairs addressed a 
letter to the Secretary of the Interior and asked to be instructed if it 
was the intention of the Department to construe the act of 1884, ap
propriating the said sum of $9,437.62, as to authorize the funds appro
priated to be paid to the Shawnee orphans, without regard to the 
claim of the tribe as a whole. The Shawnees then, as now, claimed and 
contested that this was their tribal fund, and that the amount should 
be distributed to the tribe per capita. On the 3d day of J nly, 1885, 
the Secretary of the Interior returned the letter for the Commissioner's 
recommendation as to the right and proper course to be pursued in the 

"' S.Rep.9-30 
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matter. On the 9th of July the Commissioner returned his office re
port of the 29th of June, with an opinion that justice demanded at 
least the sum of $2,870, part of said appropriation, should be paid 
directly to the parties to whom it belonged, i e., the Shawnee orphans, 
and that lte could not recommend that the whole amount of the appro
priation be paid to the Shawnees as a tribe, which the strict construc
tiQll of the letter of the act seemed to require. He also recommended 
that he be instructed to take no further action in the premises, looking 
to new and more definite legislation by Oongress. On the lOth day of 
July, 1885, the Secretary of the Interior directed the Commissioner to 
take no . further action in the premises under the existing law, and 
thus this matter has rested from that date to the present time. 

The committee find that there is au unsettled question of law between 
the Shawnees and the Interior Department, (1) whether the Commis
sioner of Indian Affairs is authorized and empowered from his jurisdic
tion over Indian affairs to instruct a disbursing officer of the Depart
ment to divert Indian tribal funds appropriated by Congress to fulfill 
provisions and stipulations of treaties, and (2) as to the authority of 
the officers of the Government to withhold the payment of money ap
propriated by Oongress, by a forced construction of the act, and refuse 
and neglect to disburse the funds as the act directs. 

The committee are of the opinion that the proper and wise disposi
tion of this subject is to refer these matters to the courts for a careful 
and a thorough investigation and :final settlemenp. Therefore they 
submit a substitute for the bills S. 2321, S. 23~2, and S. 4005. 

And the committee recommend it do pass. 

DEPARTMENT OF THE INTERIOR, 
Washington, July 10, 1890. 

SIR: 1 have the honor to acknowledge the receipt of your communication of 26th 
May last, iBclosing S. 2321, a bill " to appropriate money to repay and refund the 
Shawnee tribal fund," and of yours of 26th ultimo, inclosing a letter from J olmson 
Blackfeather in relation to said bill. 

In response thereto I transmit herewith copy of a communication of 9th instant 
from the Commissioner of Indian Affairs, and inclosures therein refeneu to, giving the 
history of the claim. 

John Blackfeather's letter is herewith returned. 
Very respectfully, 

The CHAIRMAN COMMITTEE ON INDIAN AFI<'AIRS, 
United States Senate. 

JOHN W. NOBLE, 
Secretw·y. 

WASHINGTON, D. C., July 9, 1890. 
SIR: I have the honor to acknowledge the receipt, by your reference, of a com

munication from the Hon. H. L. Dawes, United States Senator, inclosing S. 2321, 
"To appropriate money to repay and refund the Shawnee tribal fund, with there. 
q nest for information and data regarding the same; also of a communication fi·om 
Senator Dawes, dated June 26, inclosing letter from Johnson Blackfeather, chief of 
the Shawnees, relative to said bill. The bill enacts that the sum of $50,000, or llO 

much thereof as may be necessary, be appropriated in order to re-imbursP. and pay to 
the Shawnee Indians the sum of $15,000, with 5 per cent. inten:st, fi·om the 1st 
clay of September, 1862, up to the date of th13 approval of the act, being amount re
tained by ex-Superintendent Branch, under the order of the Commir;sioner of Indian 
Affairs, :ti·om the Shawnee annuities, to make good certain annuities due the Shaw
nee orphans, but which were lost on account of the default of ~uardians appointerl 
for them by t.he Shawnee council. The bill in many respects is defective, and the 
following history of the claim is submitted for the information of the Department 
and of the Congress : · 



REFERENCE 01!" CERTAIN CLAIMS TO COURT OF CLAIMS. 5 

In November, 1862, the Hon. William P. Dole, Commist:~ioner of Indian Afrairs, 
caused to be placecl to tho credit of H. B. Branch, Superintendent of Indian Affairs, 
the sum of $89,000 for payment per capita to the Shawnee tribe of Indians. 

Superintendent Branch was instructed by him to make a careful examination as Lo 
the number of Shawnee orphans a.nd to retain in his hands the, amount found to be 
due them, allowing them to share equally in the payment with the other Indians. 
He was also instructed to make a thorough investigation respecting the disposition 
that had been made of the money belonging to the Shawnee orphans and paid to 
guardians or the Shawnee council to be applied for the benefit ofthe orphans, includ
ing the payment made on the 29th of October, 1860, to certain guardians under bond, 
and the payments made previously, and if he should find that any of the money right
fully belonging to the orphans had been squandered or misapp1ied, to retain from the 
remittance such additional sum as he should find to be withheld or misapplied and 
make payment of the balance to the tribe. 

The Commissioner states that his intention was to hold the tribe collectively re
sponsible for all funds belonging to the orphaRs which had been paid to the executive 
council oft he Shawnees for them, or to guardians under the direction of the council. 

On the 29th of January, 1863, Superintendent Branch 'reported that he made the 
payment on the 20th, 21st, aml 22d of January, 1863; that he ascertained the num
ber of Ol'phans to be thirty-eight, and retained out of the annuity $70 for each, mak
ing $2,660 withheld under· his instructions. He also reported that owing to the de
fault of guardians, he had withheld the sum of $7,846.39, making a total of $10,506.~m 
withheld. 

It appears that ex-Superintendent Branch failed to settle his accounts with the 
United States, and defaulted;for a large amount, including the Shawnee orphan fund. 
For many years this office reported this claim to Congress in the deficiency estimate, 
and in 1884, in the act making appropriations to supply deficiencies, etc., the sum of 
$9,437.6:-t was appropriated to be paid the Shawnee Indians on account of arrears of 
annuities due under the third article of the treaty of May 10, 1854, caused by the de
falcation of Harrison B. Brauch, Superintendent of Indian Affairs, in 18Gl and 1862. 
The difference between the sum withheld and the amount appropriated, viz, $1,068. 77, 
was recovered from the sureties on the bond of ex-Superintendent Branch. In .Jnue, 
1885, t.his office addoressed a letter to the honorable the Secretary of the Interior, con
taining a history of this claim, and asked to be instructed if it was the intention of 
the De}_)l:lrtment to so construe the act as to authorize tho funds appropriated to be 
paid to the orphans, without regard to the claim of the tribe as a whole, the tribe hav
ing contended that it was a tribal fund, and should be distributed per capita. 

On the 3d of July, 1885, the Secretary of the Interior returned the above letter for 
the Commissioner's recommendation as to the right and proper course to be pursued 
in the matter. 

On the 9th of Jnly, 1885, the Commissioner returned officereportofthe29th of Jnne 
with the opinion that justice demanded that at least the sum of $2,870, part of t.he 
said appropriat.iou, should be paid directly to the parties to whom it belongs, and 
that he could not recommend that the whole amount of the appropriation be paid to 
the Shawnees as a tribe, which a strict compliance with the letter of the act seemed 
to require. He also 1·ecommended that he be instructed to take no further action in 
the promises, looking to new and more definite legislation by Congress. 

On the lOth day of July, 1~85, the Secretary directed this office to take no further 
action in the premises under the existing law, and the matter has rested from that 
date until the present time. 

From the above history of the claims it appears that this money actually belongs 
to the Shawnee orphans or their heirs, and I respectfully recommend that the bill 
under discussion be amended by changing the title to "A bill for the relief of certain 
Shawnee orphans," and that the entire preamble be strieken out; also all the lines on 
pages 4 and 5, after the word "assembled" in line 2, and the following inserted in 
lieu thereof, viz: "That the act of Congress approved July 7, 1884, entitled 'An act 
making appropriations to supply deficiencies in the appropriations for the fiscal year 
ending June30, 1884,' which provides for the payment of the sum of$9,4~~7.62 due tho 
Shawnee Indians for arrears of annuities under the third article of the treaty of May 
10, 1854, be, and the same is hereby, amended so as to authorize the payment of said 
sum to the Shawnee orphans, to whom the money is actually due." 

I return herewith the two letters of Senator Dawes, together with co1des of corre
spondence, in duplicate, above referred t.o. 

Very respectfully, 

The SECRETARY OF THE INTERIOR, 

T. J. MORGAN, 
Commission m·. 
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WASHINGTON, D. C., Jnne 4, 1890. 
SIR: Referring to S. 23~1, a bill introduced by Mr. Plumb, January 27,1890, which 

was read twice and referred to the Committee on Indian Affairs, and which is a bill to 
appropriate money to repay and refund the Shawnee tribal fund, ancl which is now 
pending before said committee, I beg to place before you the following: 

Cllarles Bluejacket, a Shawnee Indian, on December 27, 1888, makes the following 
statement nuder oath: "That his name is Charles Bluejacket; that he is seventy-two 
years old; that he lives at or near Bluejacket Station,CherokeeNation,Indian Territory; 
that he is a farmer ancl an ordained minister of the gospel in the Congregational 
C:hnrch; t.hat he is a native Shawnee Indian; that he was United States interpreter 
for the Shawnees for the year 1853 ancl until about the year 1870, and a Shawnee 
eonncilmau and principal chief for four years; that he was born in t.he State of Michi
gan; liTed there about t.eu years; from thence with his parents moved to the State of 
Ohio, with the Shawnee tribe; that they were located on lands ceded by the United 
S:ates to the Shawnees at Wa-pa-gh-kan-net-ta, Ohio; that he lived there for seven 
years, and from thence, in 1832, moved with the Shawnees to Kansas, west of the Mis
sonri River, Hnd lived there with the Shawnee tribe until 1870, when he moved with 
the Shawnees and settled east of ninety-six, in the Cherokee Nation, Indian Territory, 
as pro\1'ided by the 15th article of the treaty between the United States aud t.he 
Cherokee Nation, July HJ, H:!86. 

''That when the said Shawnees were locating and living in Kansas, in the fall of 
l~G't, Indian Snperintendent Branch came to DeSoto, Kans., with an amount of money 
due the Shawnees from the United States Government on the Shawnee Indians' triba1 
fnnds or money acconnt., to make to the sa1d Shawnees a payment of the same. Be
fore making this payment to the Shawnees, and in the presence of the said C:harles 
Bluejacket, the s~tid Branch iuformed the Shawnees and their council that ont of the 
amount of money then and there in his possession and control he should deduct and 
retain and carry away with him a sufficient amount to re-imburse, repay, and replace 
the Shawnees' orphan fund, which before had been defaulted, wasted, squandered, 
aml misappropriated by the guardians of the Shawnee minor orphans, and which 
was not collectible or recoverable because of the insolvency of the bondsman of said 
defaulted guardians. A'nd at the same time the said Branch caused a 1ist of such to 
be made by the Shawnee council, and among the names appearing on the said list he 
remembers the names of Paschal Fish, Coffey Greenfeather, Joseph Barnett; there 
were others, which he does not recollect; that the aggregate amount whi~h was re
quired to be deducted from the money at the said time was between $ll,OVO and 
$l2,000. And that the said Branch, as Indian superintendent aforesaid, at said time 
and place, deducted and kept out of the ·amount of money he then aud there ba,cl in 
his possession and control as such officer, and which was a portion of the common 
tribal moneys of the Shawnee tribe of Indians, granted to the said Shawnees by the 
treaties and public acts of the United States Government. And the said Brauch took 
and carried away with him the said $11,000 or $12,000 from the said Do Soto at said 
time, promising and purporting that he would pay the said last amount int.o the 
Treasury of the United States and the same would be placed to the credit of the t.le
ficit Shawnee orphan money. But the said Charles Bluejacket states he is informed 
and believes that the Raid Branch never at any time paid into or turned into the 
l'reasury of the United States, or paid to any officer of the United States, the afore
said sum of $11,000 or$12,000, or any part or portion thereof, but thu.t the said Branch 
misappropriated the said money to himself and embezzled the whole amqunt of t.he 
said sum of $11,000 or $12,000. And that no part of the said auwnnt has ever 1Jeeu 
recovered from the said Branch nor collected from his bondsman, and that the Shaw·
uees feel that it is but just and right that the amount should be replaced 1Jy tho 
United States Government, and that it should be paid out and distributed to thf3 
Shawnees per capita, as all common and tribal moneys have been before paid ont and 
been distributed, and which is requested by the Shawnee council, as appears by 
the records and minutes, on the 18th day of December, Ul88." .. 

This statement was transmitted to the Indian Bureau in a letter of April 1, 1889, 
dated at Washington, D. C., signed by C. Brownell, attorney and counsel for . the 
Shawnees, and which is now on file in the Indian Bureau. 

Suusequently Charles Tucker, in August, 1889, made the following statement under 
oath: "That his name is Charles Tncker; that he is seventy-four years of age; he is 
a Shawnee Indian by blood and descent ; was born in the State of Ohio ; farmer by 
occupation; resides in the Cherokee Nation, Indian Territory, east of 9u degrees west 
longitude; ,. " " 

"That he 11as always lived and resided with the Shawnee Indians; that he has 
always taken active part and interest in the welfare of the Shawnees; thn.t he has he1d 
office in their council, and as their second chief, until old age compelled him to decline 
re-election; that he was their delegate to ·washington for many years; tha.t he has 
heard read a sworn statement, made by Charles Bluejacket on the 27th day of Decem
cer, 1888 (the statement as above quoted), and that he knows the facts above stated 
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to be true; that he was present and a Shawnee councilman at DeSoto, Kans., in the fall 
of 1862, when Indian Superintendent Branch made to the Shawnees a payment of a sum 
of money due them out o t their tribal funds; that the said Charles Bluejacket was 
ehief of the tribe; said Brauch was very severe in his manner and statements to the 
Shawnees for allowing such a large amount of the orphan fund to be squandered in 
the bands of the guardians. He made inquiries who and how many were responsible 
and able to return and replace this lost money. The reply was none of the guardians 
were able. Branch told them that the Shawnee tribe was responsible for the loss of 
1 be money, and that he should keep and retain an amount sufficient to replace the 
said lost money out of the payment he was about to make to them, and that he did 
retain and carry away with him the sum of, to wit, $10,000 out of said payment to 
replace the sum which bad been squandered by the said guardians of the said Shaw
nee orpbans; that the said Branch stated that he should deposit the said amount in 
the Treasury of the United States to the credit of the orphan fund; t.bat when he 
left the said Shawnees he bad thA said amount of money with him, and he said he 
would go to St. Joseph, Mo., then to Washington, and there depos1t the money, but 

• that the report soon came back to the Shawnees that he, Branch, squandered the said 
money and lost it by gambling and dissipation. That in the years of 1864-'6, '7, 8, '9 
he was a delegate to Washington, D. C., for the Shawnees. That the Commissioner 
of Indian Affairs's attention was called to the loss of this money by the defalcation 
and embezzlement of said Branch, and that the said officers informed the delegates 
that the Government of the United States was responsible and would pay it if the 
bontl~;man of Branch was not responsible; that an investigation was to be made, and 
i bat as soon as the investigation was reported further action would be taken and 
the money would be paid. That at the date of making this statement the money 
has not been paid. 

''That it is the unanimous expression of the Shawnees that when the money is paid 
it sl.tonld be paid out per capita, the same as the tribal fund was paid out at the time 
Branch took: the money from the Shawnees at De SotQ. The affiant further states 
that among the names who were guardians of said orphans and who defaulted their 
trust and sq11andered their money are Paschal l!'isb, Coffey Greenfeather, Joseph 
Harnett, and Charles Pish. There Wbre many others, but for the long time which 
now intervenes this affiant is unable to recollect and state their names." 

This statement was transmitted to the Indian Bureau in a letter dated at Washing
ton, October 1, 1889, signed by James W. Denver and C. Brownell, attorneys alHl 
counsel for the Shawnees. In the said letter the attention of the Commissioner of 
Indian Affairs was called to the condition of this defaulted orphan fund, and the 
Commissioner was requested to investigate and report a recommendation to Congress 
for nn appropriation of money to pay the amount of this claim. As near as I can as
certain the amount is $10,863 as tne principal, and with the interest, with 5 per cent. 
per annum added for twenty-eight years, will show the total amount of the claim. 

Tile claim for interest is based upon the treaty made by the United States with the 
Shawnee Indians, August 8, 18:31 (7 Stat., p. 335, article 7): "'rhe United States will 
expose to public sale, to the highest bidder, in the manner of selling public lands, 
the tracts herein ceded by the Shawnees; and after deducting from the proceeds 
of such sales the sum of seventy cents per acre exclusive of the cost of surveying, 
the cost of the grist-mill, saw-mill, and blacksmith shop, and the aforesaid sum of 
$t:3,000 to be ad:vanced in lieu of improvements, it is agreed that any balance which 
may remain of the avails of the lands after sales as aforesaid shall constitute a :fnnd 
for the future necessities of said tribe, parties to this compact, on which the United 
States agree to pay to the chiefs, for the use and general benefit for their people, 
annnally, f) per cent. on the amount of said balance as an annuity, said fnud to be 
coutiuned during the pleasure of Congress, unless their people, in general council 
assembled, should desire that the fund thus to be created should be dissolved an!) paitl 
over to them, in which case 1he President shall cause the same to ue paid, if, in hiM 
tliscret ion, he shall believe the happiness and prosperity of said tribe wonld be pro
moted t,hereby." 

This t,reaty was made with these Indians at the time above, for the purpose of ac
quiring the lands belonging to these Shawnees at Wa-pa-gh-kon-net-ta aml on Hog 
Creek, in the State of Ohio. Nowhere can it be found tha.t this fund wns ever dis· 
solved and paid over in the manner provided in this article of the treaty. Again, in 
the treaty made with these Shawnees May 10, 1854 (10 Stat., page 1053, article 3): 
" In consideration of the cession and sale herein made, the United States agreed to 
pay to the Shawnee people the sum of $829,000, in manner as follows, viz, $40,000 to 
be invested by the United States at a rate of interest not less than 5 per centum per 
annum, which, as it accrues, is to be applied to the purpose of education; that the 
amount, with the addition of $3,000 of perpetual annuities provided by the treaties 
of August 3, 1795, and September 29, 1817, and now hereby agreed to be likewise so 
applied, together with the sum paid by the Missionary Society of the Methodh;t Epis
copal Church South, as hereina1ter }H'OVided, being deemed h~·. the Hhawnees ns snf-
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ficicut, for tl1e present, for such purposes; $700,000 to be paid iu seven annual install
ments, during the month of October of each year, commencing with the year 11':'54, 
and the residue of $89,000 to be paid within the same month of the year after the de-
1 ermination of that period." 

This treaty, as the former, was made with these Indians at this time for the pur
pose of acquiring from them lauds which they ceded to the United States at said 
time and places. It is assumed that the money which Superintendent Branch em
bezzled from these Shawnees was from the amounts stipulated for in the articles of 
these treaties above quoted, and that it was the expressed stipulation that 5 per 
cent. per annum should be paid on the portion of this money, as provided and stipu
lated for in the respective articles of these treaties; and it seems to be logical con
elusion that it was the intention of the United States to pay to these Indians 5 per 
cent. per annum for the use of this money, and that it is an item and a part of this 
claim which should be allowed to these Shawnees, in addition to the principal 
amount which was taken at said time by said Branch from these Shawnees; ancl 
which they have been without for nearly thirty years. 

Referring to the liability of the United States to replace this fund, as is claimed in 
this bill, I submit that it rests on the relations these Shawnees sustain and are held 
by law to the United States, The Shawnees are wards, the United States is the 
guardian, cleating with its wards, for the purpose of securing and ac1J-liring the landed 
estate of the wards, this position in law serves to obligate the United States to be 
responsible for all moneys which is derived from the purchase of their lands, and 
that the sa.id moneys shall be paid to and delivered to and into t e hands of the 
wards, and that nc, justification can be admitted or be allowed for the diversion of 
this money to any other purpose than what is expressed in the treaties. 

The Shawnee council can not be held liable for the money embezzled by the guard
ians of the Shawnee orphans, or for the misappropriation of the orphan fund any 
more than a court, having jurisdiction in probate matters, can be held liable f,jr the 
default or misappropriation of funds belonging to the ward of the court by a guard-

. ian which should be appointed by the court. There is a personal responsibility at
tached to these guardians and their bondsmen; if the council or the members of the 
eonncil were in any way accessory, their liability would be of a personal and perhaps 
a criminal nature, but in no way could the tribal funds be diverted for the pnrpo~:~e 
of replacing or repaying the amount of the defaulted and embezzled orphans' fnu<l 
in the hands of these guardians. 

I respectfully request that you carefully consider this letter, and that yon make the 
proper necessary call on the Secretary of the Interior for a full and complete report 
of this claim, and that you will place it before your committee, that such action as 
shall be proper, in this bill, to secure and pay to the Shawnees their money as pro
vided in this bill. 

1 respectfully suggest that if this is a proper item, if found to be true as herein set 
fcrth, to be placed on the Indian appropriation bill, and if it is found that it is proper, 
I request that you see that it is put into the appropriation bill for this seHsion of 
Congress. 

I am, most respectfully and obediently, yours, 

Attest: 
THOMAS DOUGHERTY, 

Interpreter. 
lion. HENRY L. DAWES, 

·.JoHNSON BLACKirEATHER (his x mark, 
Chief and Delegate of the Shawnee b1dians. 

United States Senate, Wa.<thington, D. C. 

0 


