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JULY 12, 1892.-0rdered to be printed. 

Mr. PLA1'1', from the Committee on Indian Affairs, submitted the follow
ing 

:ttE PORT: 
[To accompany S. 3407.] 

The Committee on Indian Affairs, to whom was referred the finding 
of the Court of Ulaims iu the case of the New York Indians, etc. vs. The 
United States, make the following report: 

The finding of the Court of Claims is as follows: 

[Court of Claims. Congressional case No.l51. The New York Indians, being those Indians who 
were parties to the treaty conl'luded at Buffalo Creek, in the :::itate of New York, on the 15th 
day of January, 1838, vs. 'l'he United States.] 

At a Court of Claims held in the city of Washington on the 11th day of Janu
ary, A. D. 1892, the com·t filed the following findings of fact, to-wit : 

The claim or matter in the abovcl-entitled case was transmitted to the court 
by the Committee on Indian Aifairs of the Senate of the United States, the 21st 
day of June, 1884. 

James B. Jenkins, Henry E. Davis, Guion Miller, esqs. (with whom was George 
Barker, esq.), appeared for claimants, and the Attorney-General, by F. P. Dewees, 
esq., his assistant and under his direction, appeared for the defense and protec
tion of the interests of the United States. 

The following is the letter transmitting the cause to this court: 

UNITED STATES SENA'l'E COMMITTEE ON CLAIMS, 
June 21, 1884. 

At a meeting of the Committee on Indian Affairs of the Senate of the United 
States the following or·der was made by that committee: 

Ordered, That Senate bill (S. 467) to provide for a settlement with the Indians 
who were parties to the treaty concluded at Buffalo Creek, in the State of New 
York, on the l;)th day of January, 1838, for the unexecuted stipulation of that 
treaty, together with the accompanying amendment intended to be proposed by 
Mr. Voorhees to the aforesaid bill, which bill and proposed amendment were 
referred to said committee at the first session of the Forty-eighth Congress, and 
which bill and proposed amendment are now pending before said committee, be 
traasmitted (in accordance with the provisions of an act entitled "An act to af
ford assistance and relief to Congress and the Executive Departments in the in
vestigation of claims and demands against the Government," approved March 
3, 181:5:1), to the Court of Claims of the United States, together with the vouch
ers, papers, proofs, and documents appertaining therato, for the investigation 
and determination of the fact:3 involved in said bill and said proposed amend
ment thereto. 

J. R. MCCARTY, 
Clerk to the United States Senate Committee on Indian Ajj'ai'i'S. 

All questions relative to the propo_sed amendment to the Senate bill mentioned 
in said letter were abandoned by counsel at the beginning of the argument, and 
and it was stated that an agreement had been reached upon its subject-matter. 

The case having been brought to a hearing on the 25th day of November, 1891, 
the com·t, upon the evidenca and after considering the briefs and arguments of 
counsel on both sides, find the facts to be as follows : 
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I. 

In 1784 the United States by treaty secur ed the Oneida and Tuscarora Nations 
in the possession o[ the lands upon which they were settled, and fixed the bound
aries of the lar.ds of the Six Nations, it being agreed by the United States that 
the Six N a tiona should be secured in the peaceful pos.session of the lands they 
then inhabited east and north of the boundaries fixed. 

The stipulations of this treaty were rene wed and coniil·med in 1789 when the 
boundary was again described in the same terms as in the treaty of 178-.l- and the 
Indians 1 elinquisl eel and ced1 d to 1he United States the land:; west of the de
fined boundary. The Mohawks were not parties to the treaty of 1780. 

In 1794 another treaty was concluded with the Six Nations guaranteeing reace 
and friendship perpetual between the parties, acknowledging the lands re
served to the Oneida, Onondago, and Cayuga Nations in their treaty with the 
State of New York to be their prop rty, and engaging t,hat the Unitad States 
would never claim the same or disturb them or either of the Six Nations, nor 
their Indian friends re:siding thereon and united with them in the fre a use and 
enjoyment thereof, but the said lands should remain theirs until they chose to 
sell the same to the United States, who" have the right to purchase." The 
land of the Seneca Nation is also described by metes and bounds in this treaty, 
acknowledged as their property, and confiriLed as theirs until they choose to 
sell to .tl:e United Stat1 s, who "have the light to purchase.·~ and the United 
States having thus descl'ibed and acknowledg·ed the lands of the Oneidas, Onon
dagas, Cayugas, and Senecas, and engaged neve1· to claim th'3 same noc disturb 
the Six Nations in the free use and enjoyment thereof, the Six Nations upon 
their side engaged nevet· to claim any other land::; within the boundaries of the 
United States. 

II . . 

The New York Indians in 1~10 petitioned th. e Prdsident of th :J United States 
for leave to purcbasa r eJ _n·vatiocB of their Wdstera brethr0n wlth the privilege 
of 1·emoving to and occupying the same. Thereupon, with the approbation of 
the President, lands situated at Green Bay, Wis., was p cll'Cilased by the said New 
York Indians fl'Om t.he Monomonee and Winnebago tribes. 

III. 

In 1821 the Monomon00 India'ls cede:l to the Sto Jkbl'idge. Oneida, TuscarJra, 
St. Regis, and Muns .:le nations lj WO lal',rd tracts of land in Wisconsin for a :;mall 
money consideration. Tbe title to one of those tracts was confirmed in the New 
York Indians by the President March 13, 1823. 

IV. 

Thereafter certain New York Indians belonging to the Oneida, St. Regis, · 
Munsee, and Brothertown tribes removed to and took possession of the lands in 
Wisconsin. Su bseq uen tly questions of tenure and boundaries of the lands gran ted 
to the New York Indians were raised by the Menomonees, negotiations were had, 
and smps were taken through which the purchase by the New York Indians 
from the Menomonees and Winnebagos was so reduced as to include only 500,000 
acres of land on the south and west of the Fox River, together with three town
ships on the north and east of said river, comprising- 89,120 acres, which was tQ 
be set apart for the Stockbridg-e, Munsee, and Brothertown tribes, to all of 
which the New York Indians duly assented, and thereafter the title to the said 
three townships and the said 500,000 acres was recognized by the Congress and 
the President of the United. States to be in the New York Indians. In the treaty 
of February 8, 1831, with the Menomonee Indians it was ag-reed that certain land 
in Wisconsin might be set apart as a home to the several tribes "o.f New York 
India,ns who may remove to and settle upon the same within three years from 
the date of this agreement." 

This treaty was assented to by the New York Indians, October 17,18:32, and 
by amendment later introduced by agreement between the United States and 
the Menomonee Indians, the removal of those of the New York Indians who 
might not be settled on the lands at the end of three years wa left discretionary 
with the President of the United States. A small portion of the New York In
dians removed to the Wisconsin or Green Bay lands. 
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In the treaty with the Monomonees, supra, appears at the end of article 1 the 
following: 

''It is distinctly understood that the lands hereby ceded to the United States 
for the New York Indians ar~ to be held by those tribes under such tenure as 
the M "3nomon3e Indians now hold their lands, subject to such regulations and 
alteration of tenure as Congress and the President of the United States shall 
from time to time think proper to adopt.' ' 

v. 

The title of the New York Indians as set forth in the fourth finding has since 
been acknowledged by the United States; as in the treaty with the M 3nomonees 
of September 3, 1836; in the treaty with the Stock bridges and Munse 3s, of Sep
tembar 3, 1839; in the treaty with the New York Indians concluded at Buffalo 
Creek January 15, 1838; and in the treaty with the Tonawanda band of Senecas 
of November 5, 1857. 

VI. 

From the preceding findings it appears a;; a fact that prior to February , 18:H, 
the claimants, with the approbation of the President, had purchased from the 
Menomonee and Winnebago Indians certain lands near Green Bay, in the then 
Territory of Wisconsin; tha~ a question had arisen as to the extent of this pur
chase, which was finally settled by traaty between the Monomonees and the 
United States in February, 1831 (ratified in 1832), which treaty contained a pro
vision sec~ring to claimants, in consideration of $20,000, 500,000 acres of land at 
Graen Bay (in addition to the townships set apart for the Stockbridge, Munsee, 
and Brothertown tribes), on condition that they should ramove to the same 
within three years or such re:tsonable time as the President of the United St 1tes 
should prescribe. 

VII. 

In January, 1838, the claimants had not all removed t<J the lands in Wisconsin, 
but h ad b 3en prevented from doing so by reasons accepted as sufficient by the 
President of the United States. 

VIII. 

Prior to the mouth of Ja':luary, 1838, the claimants applied to the Presld lnt 
of the United States to take their Green Bay lands and provide them a. new 
home in the Indian Territoc·y. PJrsuing the Gove ~·nment policy in ramoving 
the Indians to the W:'lSt of the Mississippi, the President ac ted up)n th 3 appli
cation of the Indians by making with them the treaty (known as the treaty of 
Buffalo Creek ) of January 15 , ltl38. 

IX. 

The treaty of Buffalo Craek provided, in consideration of the premis3s recitC~d 
in the foregoing three findings and of the covena!lts contained in t}le treaty 
itself to b 3 performed by the United States, that the claimants cede and relin
quish to the United States all their right, title, and interest in ~md to their 
Green Bay lands (excepting a small reservation), and in consideration of this 
cession and relinquishment the United States, in and by the treaty, agree and 
guarantee as follows: 

First, to set apart as a permanent home for all of the claimants having no 
p ermanent homes a certain tract of country we:;;t of the Mi;;sissippi River, de
scribed by metes and bounds and to include 1,82±,000 acres of land; to have and 
to hold the same in fee simple to the said tribes or nations of Indians by patent. 
from the President of the United States, in conformity to the provisions of sec
tion 3 of the act of Congress of May 28, 1830, entitled "An act to provide for an 
exchange of lands with the Indians residing in any of the States or Territorie8, 
and for their ramoval west of the Mississippi;" the same to be divided among 
the different tribes, nations, or bands in severalty; it being- underst)Od that the 
said country wa.s intended as a future home for the following- tribes: The Sen
ecas, Onondagas, Cayugas, Tuscaroras, Oneidas, St. Regis, Stockbridges, Mun-
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sees, and Brothertowns, and was to be divided equally among them according to 
the numcer of individuals in each tribe, as set forth in a schedule annexed to 
the treaty and designated as Schedule A, on condition that such of the claimants 
as should not accept and agree to remove to the country set apart for them within 
five years, or such other time as the President might from time to time appoint, 
should forfeit to the United States all interest in the lands '30 set apart. The 
following is the Schedule A: 

Census of the New Yo1·k lndians as taken in 1837. 

Number residing on the Seneca reservations: 
Senecas _______ ___ __ ____________________ ____ ____________________ __ ___ 2,309 
Onondagas __________ __ ___________ : _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1 94 
Cayugas------ - ----- -- --- - --------------------·------------~--------- 130 

2,633 

Onondagas, at Onondaga_______________ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 300 
Tuscaroras- - ----- - --------------------~---- ------------------------ 273 
St. Regis in New York ___________________________ --~---- ______ -- ___ - 350 
Oneidas at Green Bay_______________________________________________ 600 
Oneidas in New York------------------ - ----- - -------------------- - - 620 
Stockbridges-------------------------------~---------~-------------- 217 
~uDsees_______ _ _____________________________________________________ 132 
Brothertowns ____ ____ __ __ _ _ __ _____ __ ____ _ _ _ _ __ _ _ __ __ _____ _ _ _ _ _ _ _ _ _ _ 3(;0 

Second. The Unikd States agreed to protect and defend the claimants in the 
peaceable possession and enjoyment of their new homes, and to secure their right 
to establish their own government, subject to the legislaMon of Congress re
specting trade and intercourse with the Indians. 

Third. The United States agteed that the lands secured to the claimants by 
the treaty should neyer be included in any State m· Territory of the Union. 

Fourth. The United States agreed to pay to the several tribes and nations of 
th13 claimants hereinafter mentioned, on their remoYal west the following sums, 
respectively, namely: To the St. Regis tribe, $5,COO; to the Seneca Nation, the 
income, annually. of $HO,OOO (being pact of the money due said nation for lands 
sold by them in New York, and which sum they authol'ized to be paid to the 
United States ) ; to the Cayugas, $2,500 cash and the annual income of $2,500: to 
the Onondagas, $~,000 cash and the annual income of $2,EOO; to the Oneidas, 
$6,000 cash, and to the Tuscarot as, $3,UOO. 

Fifth. The United States agreed to t:.ppropriate the sum of $-:l-00,000, to be ap
plied from time to time by the President of the United States for the following 
purposes, namely: To aid the claimants in removing to their new homes and 
sup:po1 ting themselves the first year after their removal : to encourage and assist 
them in being taught to cultivate their lands; to aid them in erecting mills and 
othe1· necessary houses; to aid them in purchasing domestic animals and farming 
utensils, and in acquiring a knowledge of the mechanic arts. It does not appear 
that application was made by the tribes or bands or any of them to the Govern
ment for removal to the Kansas lands, except as appears in Finding XV below. 
Article 3 of this treaty of Buffalo Creek provides that such of the tribes of the 
New York Indians as did not accept and agree to remove to the country set apart 
for· their new homes within five years. or such other time as the President might 
appoint, should forfeit to the United States all interest in the lands so set apart. 
By supplemental article the St. Regis Indians assented to the treaty with this 
stipulation, viz: 

And it is further agreed that any of the St. Reg-is Indians who wish to do so 
shall be at liberty to remove to the "said country at any time hereafter within 
the time specified in this treaty, but the Government shall not compel them to 
remove.'' 

The treaty of January 15, 1838, as amended by the Senate June 11, 1838, was 
assented to September~~' 1838, by the Seneca triba of New York Indians; Au
gust\-!, 1838, by the chiefs of the Oneida tribe; August H~ 1831-', by the Tusca
rora Nation residing in New York; August :10,1838. by Cayugaindiansresiding 
in New York; Octobe1~ 9, ~838, by the St. Reg-is Indians residing in Nev-," York; 
August :n, 1838, by the Onondaga tribe of Indians on the Seneca reservations in · 
the State of New York. 

There is no evidence beiore the cour~ that the Onondagas at Onondaga (300), 
Oneidas at Green Bay (600), Stockbrldges (217), ~unsees (132), B1·othertowns 
(3ti0), ever assented to the treaty as amended by the Senate June 11, 18:38. 
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X. 

In the year 1838, at the time of the making of the treaty of Buffalo Creek, the 
Six Nations of New York Indians, designated by that name in the treaty, con
sisted of six separate nati<>ns or tribes known and named as the Senecas, the 
Onondagas, the Oneidas, the Cayugas. the Tuscaroras, and the St. Regis; and 
each of said nations Ol' tribes. except the Cayugas, owned and possessed a res
ervation of land in the State of New York on which the members of said tribes 
resided, and the right to occupancy to which was secured to them by treaty 
stipulations. The Cayuga Indians bad no separate reservation of their own i:q. 
the State of New York, but made their home with and resided upon the reser
vation and lands possessed by the Seneca Nation with the consent of the latter. 

XI. 

The lands occupied by the Seneca Nation in the State of New York, as set 
forth in the last preceding finding, consisted of four separate and distinct res
ervations, namely: 

The Buffalo Creek Resel'vation in Erie County, containing 49,920 a.cres; the 
Cattaraugus Creek Reservation, containing 21,680 acres; the Alleghany Reser
vation, containing :~ 0,469 acres. and the Tonawanda Reservation, in Genesee 
County, containing 12,800 acres. The lands occupied by the Tuscarora Indians 
were situatE:d in Niagam County, N. Y .. and compriseil 6,249 acres. The lands 
occupied by the Onondaga trib0 were situated in Onondaga County, N.Y., and 
comprised 7,300 acres. The lands occupied by the Oneida trib0 were situated 
in Oneida and Madison counties, N.Y., and comprised -!00 acres. The "r 2serva
tion and lands occupied by the St. Regis tribe were situated in Franklin County, 
N. Y., and comprised about 14,000 acres. 

XII. 

For many years prior to the making of the treaty of Buffalo Creek in 1838, the 
said several nations or tribes of Indians had improved and cultivated their lands, 
on which they resided and frc,m the products of which they chiefly sustained 
themselves. • 

XIII. 

At the time of the making of the treaty of Buffalo Creek in 1838, one 'l'homas 
L. Ogden and one .Tu:eph Fellows. both residents of the State of New York, 
claimed to he the assignees of the Sta e of Massachusetts and owne1 s of the pre 
emptive right of purchase from the Seneca Nation of the se\-eral reservations of 
land occnpied by them as above set forth, which preemptive right bad been se
cured to the Commonwealth of Massachucetts by a convention of the States of 
New York and Massachusetts, held on the 6th day of December, 1786. The claims 
of the said Ogden and Fellows were recog-nized anil provided for in the said 
treaty of Buffalo Creek and the treaty supplemen1 ary thereto, which was entered 
into betwe :m the United States and the said Six Nations on the 20th day of May, 
18+2. After the ratification of said treaty of 1843, which was proclaimed on the 
26th day of August in that year, the Seneca Nation surrendered to said Ogden 
and Fellows the possession of the Buffalo Creek Reservation aforesaid, and the 
said nation has since continued to occupy the Cattaraugus and Alleghany reser
vations mentioned in said treaties of 1838 and 1842. 

XIV. 

The President of the United States never prescribed any time for the removal 
of the claimants or any of them to the lands or any of them set apart by the 
treaty of Buffalo Creek. 

XV. 

No pl'ovision of any kind was ever made for the actual removal of more than 
.about 260 individuals of the claimant tribes as contemplated by the treaty of 
Buffalo Creek, and of this number only 32 ever received patents or certificates 
()f allotment of any of the lands mentioned in the first article of the treaty, and 
the amount allotted to those 32 was at the rate of 320 acres each, or 10,240 acres 
in alL 
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In 18±5 Abram Hogeboom represented to the Government of the United States 
that a number of the New York Indians, parties to the treaty of 1838, desired to 
remove to the Kansas lands, and upon such representation and in confot·mity 
with such desire said Hogeboom was appointed special agent of the Government 
to remove the said Indians to Kansas. 

The sum of $9,±64.08 of amount appropriated by Congress was expended in the 
removal of a party of New York Indians under his direction in 1846. 

From Hogeboom's muster roll in the Indian Office it appears that 271 were 
mustered for emigration. The roll shows that of this number 73 did not leave 
New York with the party; the number, thus reduced to 191, arrived in Kansas 
June 15, 18±6; 17 other Indians arrived subsequently; ()2 died, and 17 returned 
to New Yo~·k. 

It does not appear that any of the 32 Indians to whom allotments were made 
settled permanently in Kansas. 

XVI. 

The United States, after the conclusion of the treaty of Buffalo Ct·eek. sul'
veyed and made part of the public domain the lands at Green B::ty ceded by the 
claimants, and sold or otherwise disposed of and conveyed the same and received 
the consideration therefor. 

XVII. 

The lands west of the Mississippi secm·ed to the claimants by the treaty of 
Buffalo Creek wer8 aft'3rwards surveyed and made part of th3 public domain, 
and were sold or other-wise disposed of by the United Stat3s, which received the 
entire consideration therefor; and the said lands thereafter were and now are 
included within the territorial limits of the State of Kamas. The price realized 
by the United States for such of the said lands as w3re sold was at the rate of 
$1.34 per acra, while the co3t of surveying, etc., the same was at the rate of 
about 12 cents per acre, making- the net price realized by the United States 
about $1.22 per acre. 

XVIII. 

By treaty with the Tonawanda band of the Senecas, numbering 650 individ
uals, the United States, November 5, 1857, in consideration of the release by the 
said band of its claims upon the United Stat3s to the lands west of the State of 
Missouri, all right and claim to be remJved thither and for support and assist
ance after removal and all other claims ag-ainst the United Stat3s under the 
treaties of 1838 and 18±2 (reserving their rights to moneys paid or payable by 
Ogden & Fellows), agreed to pay and invest, and did pay and invest for said 
band the sum of $256,000. This amounted in substance to comp3nsating the ben
eficiaries of the treaty of 1838 -at th3 rate of $1 per acre for their claims to lands 
in Kansas, under said treaty, and also their proportion<tte share of the $±00,000 
provided to be appropriated in that treaty. 

XIX. 

After March 21, 1859, an order of the Secretary of the Interior was made which 
directed that the tract of land in Kansas Territory known as the New York In
dian Reserve should be surveyed with a view of allotting a half section each to 
such of the New York Indians as had removed there under treaty provisions, 
after which the residue was to become public domain. After this and before 
the proclamation of the President of said lands as part of the public domain (D3-
cember 3 and 17, 1860) the New York Indians employed counsel to protect and 
prosecute their claims in the premises, asserting in the powers of attorney that 
the United States had seized upon the said lands contrary to the obligations o~ 
said treaty, arid would not permit the said ·Indians to occupy the same or make 
any disposition thereof; the said Indians have steadily since asserted their said 
claims. 

XX. 

Of the sum of $400,000 agreed by the treaty of Buffalo Creek to be appropriated 
by the United States for the purposes mentioned in the ninth finding above , only 
the sum of $20,477.50 was so appropriated (except as hereinafter stated). Of 
this sum only $9,46±.08 was actually expended; this sum was expended for the' 
removal, more than five years after the ratification of the treaty, of some of the 
260 individuals mentioned in the fifteenth finding above; but in a.idition to said 
sum of $9,46±.08 there was paid for the Tonawanda baud of S:mecas $256,000, as 
mentioned in the eighteenth finding above. 
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XXI. 

The 1·ecords of the Indian Office do not show that the President ever pre
scl'ibed any time for the removal of the New York Indians to Wisconsin under 
the treaties of February 8,1831, and October 2i, 18:32, or that the Presidentpre
scl'ibed any time for the removal of the New York Indians from Wisconsin and 
New York to the Kansas lands under the treaty of Buffalo Creek (January 15, 
18;1R), or that the Government took any st~ps to defend those Indians .who did 
remove to Kan,;as "in the peaceable possession of th eir new homes." 

XXII. 

The account under the treaty of Buffalo Creek may thus be stated (omitting 
all questions of law and as to interest and without deciding that the United 
State::; are or are not responsible for any portion thereof): 

Credit the tribes with-
1,82l,OOO acres of land in Kansas, at $1 per acre ___________________ .$1, 824, 000. 00 
Amount named in articles ~l to 14, both inclusive, of the treaty of 

Buffalo Creek (except the $100,000 for the Seneca Nation, which 
has been taken into the account in other d _alings batween the 
United States and that nation respecting the claims of Ogden and 
Fellows) _____________ ___ _______ - __ __________ ---------- _- ___ - _ _ _ _ 2:~. 000. 00 

Amount named in article l;) of the treaty_ ________ _____ __ _____ 400,000.00 

Debit the tl'ibes with--
Amount expended in removing the portion of the 206 indivjdusls 

mentioned in finding 15 ______ -----------------------------------
10,240 acres allotted to the :~2 individuals mentioned in finding 15, 

at $1 per acre _________________________________________________ _ 
Amount inyested for Tonawanda band ___________________________ _ 

2,247.000.00. 

9, -!o-t 08 

10,2-!0.00 
266,000.00 

275,70-1.08 

Balance _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1, 971 ~ 29!'5. 92 

Filed J anual'y 11, 1892. 
A true copy. 
Test, this loth day of January, A. D. 1892. 
[SEAL.] 

BY THE COUR'l'. 

JOHN RANDOLPH, 
Assistant Gle?·k, Cou1·t of Claims. 

It will be observed that. this finding was made under the so-cal1ed 
·''Bowman act," and deals only with facts. Upon the fa('ts as found 
questions of Jaw arise as to whether the United States is liable for a 
mo.uey payment to the claimants ; and, if so, the amount thereof. These 
questions, iu the opinion of the committee, should be determined by a 
court where they can all be carefully considered and decided. The com
mittee therefore recommends the passage of the accompanying bill con
ferrillg jurisdiction on the Court of Claims to hear and determine the 
case. 

TJ1e claimants demand interest on the vah1e of their lands in Kan
sas, which were set apart for them with a view of their removal thereto, 
from 1843, or certainly from the year 1860, when the United States pro
claimed the Kansas lands open to settlement. But iu the judgment of 
the committee this case is not one in wllich intere1-1t should be allowed 
against tlw Government. 

The bill is therefore so (lrawn as to exclude the payment of interest 
upon an,y Rum that may be found due by the Court of ClairnH. 

0 


