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To the Senate and House of Representatives 
of the United States vf 

A mer'ica in Congress a.-;sembled: 

Your memorialists respectfully submit the following statement: 
In the message of the President, transmitted to Congress February 

17, 1892, he says: 
After a somewhat carefnl examination of the question I do not believe that the 

lands for which this money i~ to be paid were, to quote the language of section 15 
of the Indian appropriation bill, already set out, "ceded in trust by article 3 of , 
treaty between the United 8tates and said Choctaw and Chickasaw nations of Indians, 
which was concluded April 28, 1866." 

The President is of the opinion that the lands in question were not 
ceded in trust to the United States by this treaty. He thinks that an 
absolute, unqualified title was conveyed by th~ treaty, and, as he else­
where says, that the United States paid the Choctaws and Chickasaws 
therefor the sum of $300,000. On the contrary, the Choctaws and Chick­
asaws believe that the estate conveyed was a trust estate only, that 
whereas the treaty of 1855 empowered the United States to locate upon 
these lands only those Indians whose ranges were included within cer­
tain specified limits, this treaty of 1866 authorized the United States: 

(1) To locate upon these lands Indians like the Cheyennes and 
Arapahoes, whose ranges were not within the limits designated in the 
treaty of 1855, and whom, prior to the treaty of 1866, the United States 
had no right to locate upon the lands; 

(2) To locate upon the lands Choctaw and Chickasaw freedmen.-­
The treaty disposed of this sum of $300,000 as follows: 
It was to remain in the Treasury of the United States. If the Choc­

taws and Chickasaws (Should decide not to confer citizenship upon their 
freedmen, and the United States should remove the freedmen, with their 
consent, from the Choctaw and Chickasaw nations, then the sum of 
$300,000 was to be held in trust for the freedmen. If the Choctaws and 
Chickasaws should decide not to admit their freedmen to citizenship, and 
the freedmen should decline to be removed from the Choctaw and 
Chickasaw nations, then this sum of $300,000 was to remain the prop­
erty of the United States. But if, within two years, the freedmen 
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should be invested with citizenship, and should refuse to leave the 
Choctaw and Chickasaw nations, then, and only then, was the money 
to be paid to the Choctaws and Chickasaws. The purpose of this pro­
vision, relating to the $300,000, was not wholly nor mainly to pay for the 
land. Its object was to cover the cost of the removal of the freedmen, 
if the Choctaws and Chickasaws should not admit them to citizenship. 
This sum was fixed at $300,000 because the number of the freedmen 
was estimated at 3,000, and it was agreed that each freedman should 
receive, for the expenses incident to emigration, the sum of $100. 

The Chocta\YR admitted their f1:eedmen to citizenship and received 
their share of the ~urn of $:300,000, less $7,:wo paid to freedmen who 
promi~-<ed to emigrate from the Choctaw N atiou. But the freedmen in 
the midst of the Chicka~;;aws included e Uhicka~aw freedmen, many 
of the Choctaw freedmen, a large number of colored soluiers from the 
States who had been members of a regiment of United States troops 
which was mustered out of service at Fort Sill, and a large number of 
colored people from the States who had been attracted to this African 
stronghold in the Chickasaw Nation. And the Chickasaws, finding 
that these people outnumbered the Chickasaws, and, if made citizens, 
would take possession of their government, were compelled to refuse, 
and did refuse, to confer upon them Chickasaw citizensldp, and there­
fore failed to receive any part of tbe stipulated sum of $300,000. On 
the contrary, a part of that sum, which was loaned to the Chickasaws 
in 1866, in pursuance of article 4G of the treaty, has been reported, and 
correctly reported, by the Indian office as a· charge against the trust 
ftmd of the Chickasaw ~ation. And so it h~q)pens that all of said sum 
of $300,000 not earned a.nd received by the Choctaws and freedmen is 
now the property of the United States. 

The Choctaws and Chickasaws claimed that their position was like 
that of the Creeks and Seminoles, who have already been paid under 
the acts of l\Iarch 1 and 2, 1889, for their interest the lands ceded by the 
treaties of 1866. But the President, referring to the lea~ed district, 
says: 

As to these lancls, the Government had already, under the treaty of 1855, secured 
the right to use them perpetually for the settlement of friendly Indians. This was not 
true as to the other tribes referred to. 

This statement, if material to the questions now at issue, means, 
first, that by the treaty of 1855 the Government acquired the right to 
locate upon these lands any Indian tribes which. it might be convenient 
for the Goverliment to locate thereon, without restriction or limitation, 
and, secondly, that the Government, by the treaty of 1855, acquired the 
right to allot these lands in severalty to such Indians. On both of 
these points tbe,President is mistaken. The treaty of 1855 secured to 
the Government the right to locate on the lands in controversy those 
Indian tribes whose homes and ranges were within certain designated 
limits, and no others. The following is the text of the treaty: 

The Choctaws and Chickasaws do hereby lease to the United States all that portion 
of tbeir common territory west of the ninety-eighth degree of west longitude, for the 
permanent settlement of such other tribes or bands of lndians as the Government 
may desire to locate therein; excluding, however, all the Indians of Ne.v Mexico, 
and also all those whose usual ranges at present are north of the Arkansas River, 
and whose permanent locations are north of the Canadian River, but including those 
bands whose permanent ranges are south of the Canadian, or between it and the 
Arkansas. 

Moreover, the treaty of 1855 did not grant, or purport to grant, to the 
United States any right to allot those lands in severalty to individual 
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owners, or to transfer the ownership of the lauds. As to these lands 
the treaty of 1855 was JJOt a deed. in fee simple but only a lease from 
the Choctaws and Chickai:'aws to the United States. It empowered tha 
United States, not to eonvey, but only to sublPt the Jands. 

The words of the treaty are: 
The Choetaws am1 Chickasaws do hereby lease to the Pnited States all that por­

tion of their-comn1on territory west of the ninety-eighth degree of west longitude. 

Until the Choctaws and Chickasaws assented to the provisions of 
the act of l\farch 3, 1891, they were never willing nor did they ever 
consent that these lands should be opened to settlement by whites, or 
allotted, or conveyed in severrulty to whites, blacks, or Indians. 

The President expres~es the opinion that the conditions attached to 
the cessions in the Creek and Seminole treaties of 1866 were the same 
as those which were attached to the lease in the Choctaw and Chicka­
saw treaty of 1855, and that, therefore, the claim of the Choctaws and 
Chickasaws that the cession in their later treaty of 1866 was encum­
bered by a condition, or trust, is not supported by any analogies of the 
Creek and Seminole cases. This is a mistake. The trusts created in 
the Creek and Seminole treaties of 1866 were trust (1 ), for the location 
of friendly Indians, in general, without restriction, and (2) for the loca­
tion of freedmen. Neither of these two trusts was created by the Choc­
taw and _Chickasaw treaty of 1855. Neither of them existed, in the 
case of the leased district, until created by the Choctaw and Chickasaw 
treaty of 1866. The trust created by the Uhoctaw and Uhickasaw 
treaty of 1855 was a trust not to locate Indians in general but to 
locate certain Indians whose ranges were included within the bounda­
ries designated in the treaty. This treaty of 1855 contained no trust 
whatever for the location of freedmen. That trust was first created, for 
the leased district, by the Choctaw and Chickasaw treaty of 1866. 

It is true that these two trusts, of the Choctaw and Chickasaw treaty 
of 1866, are not created by express words qualifying the grant. But 
this is also true of the Creek and Seminole treaties. In those treaties 
the trusts are not expressed, but are implied in words used in recitals 
only. They are not implied, in either of those treaties, in words used in 
the body of the grant. The recital in each case is in the following words: 
"In compliance with the desire of the United States to locate other Indi­
ans and freedmen thereon," etc. The words of the grant are even 
stronger in the Creek and Seminole treaties than in the Choctaw and 
Chickasaw treaty. 'fhe Choctaws and Chickasaws "cede;" but the 
Creeks and Seminoles'' cede and convey." 

These trusts, in the Choctaw and Chickasaw treaty of 1866, are im­
plied in the language of the third article, in which the words of convey­
ance, the statement of the cons~deration, and the arrangements for the 
freedmen a.re placed in such juxtaposition as not only to warrant, but 
to necessitate, the inference that it was the object of the parties, and the 
effect of the treaties, to authorize the United States to locate, upon 
these lands, Indians whose ranges were not embraced within the limits 
designated in the treaty of 1855, and also to locate Choctaw and Chick­
asaw freedmen thereon, and that the cession was encumbered by cor­
responding trusts. 

If this be not true, if the Choctaw and Chickasaw deed of 1866 was 
an absolute deed, while those of the Creeks and Seminoles were only 
deeds in trust, then gross injustice was practiced upon the Choctaws and 
Chickasaws by the United States in 1866, for the Creeks then received 
$325,362 for a deed in trust of only 2,169,080 acres of land, and the 
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Seminoles received $975,168 for a deed in trust of only 3,250,560 acres; 
but for 7, 713,239 acres of land, which had been previously held by the 
United States under a gratuitous lease for thirty-six years, the Choctaws 
and Chickasaws received not a single penny, unless the $300,000 provided 
for the freedmen be erroneously reckoned as compensation to the Choc­
taws and Chickasaws for the grant. An<l now the President having, 
in 1889, paid the Creeks for the same lands the additional sum of 
$~,280.857, and having, in the same year, paid the Seminoles for the 
same lands an additional sum of $1,912,942.02, has, for almost twelve 
months, refused to pay the Choctaws and Chickasaws the amount appro­
priated by the act of March 3, 1891. 

The following is the text of the third article of the treaty: 
ART. III. The Choctaws and Chickasaws, in consideration of the sum of three 

hundred thousand dollars, hereby ·cede to the United States the territory west of the 
ninety-eighth degree west longitude, known as the leased district, providPd that the 
sai(l sum shall be inve8ted and held by the United States at an interest not less then 
five per cent., in trust for the said nations, unt.il the legislatures of the Choctaw and 
Chickasaw nations, Tespectively, shall have made such laws, rules, aml regulations as 
may be necessary to give all persons of African descent, resident in the said nations 
at the date of the treaty of Fort Smith, and thPir descendants, heretofore held in 
sl:wery among said nations, all the rights, privileges, and immunities, including the 
Tight of suffrage, of citizens of said nations, except in the annuities, moneys, and 
pnbllc domain claimed by, or belonging to, said nations, respectively; and also to 
give to such persons who '"ere residentR as aforesaid, and their descendants, forty 
acres each of the land of said nations on the same terms as the Choctaws and Chick­
asaws, to be selected on the survey ot said land, after the Choctaws and Chickasaws 
and Kansas Indians have made t,heir selections ns herein provided; and immediately 
on the enactment of such laws, rules, and regnl:ltions, the said sum of three hundred 
thousand dollars shall be paid to the said Choctaw and Chickasaw nations, in the 
proportion of three-fourths to the former and one-fourth to the latter, Jess such sum, 
at the rate of one hundred dollars per capita, as shall be sufficient to pay such per­
sons of African descent before referred to as, within ninety days after the passage of 
such laws, rules, and regulations, shall elect to remove and actually remove from 
the said nations, respectively. And shoul<l the said laws, rules, and regulations not 
be made by the legislatures of said nations, respectively, within two years from the 
ratification of this treaty, then the said sum of three hundred thousand dollars shall 
cease to be held in trust for the said Choctaw and Chickasaw nations, and be held 
for the use and benefit of such of said persons of Africap_ descent as the United States 
shall remove from the said Territory, in such manner as the United States shall deem 
proper-the Unite(l States agreeing,·within ninety days from the expiration of the 
said two years, to remove from said nations all such persons of African descent as 
may be willing to remoYe; those remaining, or returning after having been removed 
from said nations, to have no benefit of said snm of three hundred thousand dollars, 
or any part thereof~ bnt shall be upon the same footing as other citizens of the 
United States in the said nations. 

This article of the treaty of 1866, standing alone, shows a cession by 
the Choctaws and Chickasaws to the United States of 7,713,239 acres 
of land, uustupassed in point of fertility by any body of land of equal 
area within the limits of the United States. If the sum of $300,000, 
named in this article, constituted the sole consideration for the convey­
ance, and the United States became the absolute owners of the land in 
their own right, and not the mere grantees of a trust estate therein, 
then the remarkable spectacle is presented of a purchase by the great 
Republic of the United States from their feeble and dependent wards, 
of 7, 713,239 acres of land, then worth in money more than $10,000,000 
and now worth more than $40,000,000, for the nominal consideration of 
$300,000, which sum of $300,000 was to remain the property of the 
United States if the freedmen should not be removed from the Chicka­
saw and Choctaw nations, or become citizens of those nations, but was 
to be paid to the freedmen if they should be removed, and was only to be 
paid to the Choctaws and Chickasaws in the event that they should 
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confer eitizenship upon the freedmen and the frredmen should not be 
removed. 

vV as such a bargain ever before made between. a powerful republican 
government and a dependent Indian tribe'! vVas such a bargain ever 
ma,de between an houest guardian and a llelpless "ward~" It Las 
often happened that unscrupulous traders have per14uaded Indians to 
exchange property of great value for wortllless trinkets, but the acqui­
sition by the United States from the Uhoctaws and Chickasaws of 
7,713,23U acres of land for a merely nominal eonsideration, which nom­
inal consideration W<:1S not to pass to the Choctaws and Chickasaws at 
all, unless they should make eitizeus of the freedmen and the freedmen 
should refuse to emigrate, would have been a juggle of l:::lnch propor­
tions as to oven>hadow all the petty knavery perpetrated by imlividnal 
Indian traders on the Uhoct<tW~ aucl Chickasaws for the last lmndred 
years. 

In order to support this forced construction of a treaty. between the 
so-called "wards of the nation" and their guardian, not, only are all 
doubtful questiou~ :.:;olved in favor of the guardian and agaiust the 
·'wM'd," but the clearest statements of tile treaty are misunderstood. 
To the unsophisticated Chickasaws it seems strange indeed that the 
President should manifest such solicitude to S<tve the "wards of the 
nation" from the payment of a part of their moneys to attorueys and, at 
the same time, should be so zealous to force upon the treaty of 1866 a 
hard and grinding construction, which would rob the "wards of the 
natio11 n of the whole of their moneys. If the Ch~)Cta-ws and Chicka­
saws are to he robbed, they would ratller be robbed of 25 per cent of 
their moneys by their attorneys than of 100 per cent by the United 
States; they would rather take their risks at the spigot than at the 
bung. 

The President's construction of the Choctaw and Chickasaw tre::1ty 
of 186G is disproved, not only by the text of the treaty itself, but also 
by the official acts of the executive author-ities of the Unit eel States 
preceding and following the ratification of the treaty. The report 
made to Congress in this case by the Indian Office September 13, 1890, 
contains the following statements: 

The records of this office show that in 1865 a commission was appointed to nego­
tiate with the Indians of the then Southern Snperintemlency, among them the 
Clwetaws, Chickasaws, Creeks, Seminoles, and Cherokees. '' * '+ A conncil was 
heM between this commission and representatives of the Southern Indians at Fort 
Smith, Ark., in September, beginuing on the 8th and ending on the 21st day of that 
month. On the 9th of September, 1865, the president of the Commission, Hon. D. N. 
Cooley, who was also at that time Uommissioner of Indian Affairs, addressed the 
council, ,. * * and declared ~ * "' that, as the representatives of the Presi­
dent of the United States, the commission, for which he spoke, was empowered to 
enteT into new treaties with the proper delegates of the tribes located within the 
Indian Territory and othees above namedliYing west and north of Imlian Territory; 
that such treaties must contain substantially the following stipulations, viz: 

11 Seventh. Yo white pm·son, except officers, agents, and employes of the Government, 
or of any internal improvement company authorized by the GoYernment, will be 
permitted to Tesi<le in the Territory, unless formally incorporated with some tribe 
according- to the nsage of the band." 

On September 11, 1863, in a letter addressed to the commissioners of the United 
States, the Choctaw <lelegates said: "In answer, therefore, to yonr propositions to 
the severa,l tribes of In<lians, we say that the :fin.;t, serond, third, fourth, fift,h, and 
sixth articles meet our approval;" and snbmitted, in lieu of the seventh propor:;ition, 
a, propoHition which provided that 11 no white person, except officers, agents, em­
ployes of the Government, or of any internal improvement company authorize<! by 
the Government of the United States; also, no person of African descent, e:s:eept onr 
former slaves, or free persons of color who are now or have been residents of the 'fer-
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ritory, will be permitted to reside in the Territory unless formally incorporated with 
some tribe according to the usages of the band." 

Later, in the progress of the council, about the 18th of September, the com­
missioners of the southern factions of the Choctaw and Chickasa·w tribes acceptec1 the 
propositions suggested by the commissioners, and before the final adjournment of 
that council, the 21st of September, all of the delegates of the tribes represented 
signed a treaty of peace between themselves and the United States. (These proceed­
ings will be found in the Annual Report of the Indian Bureau, 1885, p. 105, etc.) 

It will be observed that in each of the treaties made with each of the other ciYil­
ized tribes, extracts from which are above given, the purpose for which the land 
was being ceded to the United States is specifically stated. No such purpose is stated 
in the~reaty made about the same time with the Choctaws and Chickasaws. 

It is possible that the Commission, when it came to negotia,te with the Choctaws 
and Chickasaws, may have omitted from the treaty with those Indians a similar con­
dition and reservation regarding the pnrpo5es for which the lands were to be used, 
because of the fact that the United States had secured by a prior treaty a lease, which 
amounted to a permanent lease, of the lawls in questwn for Indian purposes, for 
which, together with other considerations, it had paid the sum of $800,000. Con­
sidering this fact, the Commission negotiating the treaty may haYe considered the 
payment of the $300,000 additional, as provided for in the treaty of 1866, a sufficient 
compensation for an absolute cession of all right, title, and interest that the Choc­
taws and Chickasaws had in and to the said "leased district.'' This conclusion, 
however, can not be fairly reached, when the record of the negotiations is fully con­
sidered; for we have already seen that these Indians accepted thtl terms proposed 
by the Commission, upon which the treaties would be negotiated; and these very 
terms indicate the purpose for which the ceued lands were to he used. Audit shows 
quite clearly that the Indians understood that they were parting with whatever 
right, title, and interest remained to them in the "leased district" to the United 
States, to be usru for the location and settlement of other Indians thereon. 

The negotiations made about that time by the United States with Indian tribes 
show very conclusively that _a policy hau been carefnlly mapped out for the acquisi­
tion by the United States of the right to locate other Indians upon portions of the 
lands owned and occupied by the five civilized tribes in the Indian Territory. 

I am inclined, therefore, to the opinion that the Choctaw and Chickasaw Indians 
have good ground for the claim that the United States took the land ceded by them 
upon the trust to settle other Indians and freedmen thereon, as the polic~· upon which 
the negotiations were made clearly indicated its desire and purpose to do. 

While there are clearlv no words of limitation in the treaty of 1866 as to the use to 
which the ceded lands should be put by the United States, the history of the nego­
tiation preceding and resulting in that treaty and the subsef]_uent treatment of the 
subject quite clearly indicate that the Choctaws and Chickasaws have good gronnd 
for claiming that they understood that the lands were to be used for the location of 
other Indians and freedmen thereon. 

The Secretary of the Interior, in an official communication to the Sec­
retary of War, dated May 1, 1879, said: 

The lands ceded by the Choctaws and Chickasaws were, by articlo-~ 9 of the treaty 
of June 22, 1855, leased to the United States, for the permanent settlement of the 
Wichitas, and such other tribes or bands of Indians as the Government may desire 
to locate therein. The treaty of 1866 substituted a direct purchase for the lease, but 
did not extinguish or alter the trust. 

On the 17th of February, 1882, the Secretary of the Interior commu­
nicated to the Senate of the United States a decision of the Commis­
sioner of the General Land Office, containing the following statement: 

The Choctaw and Chickasaw cession of April 28, 1866 (14 Stat., 769) was, by the 
tenth section thereof, made subject to the conditions of the compa<:t of June 22, 1865 
(11 Stat., 613), by the ninth article of which it was stipulated that the land should 
be appropriated for the permanent settlement of such tribes or bands of Indians as 
the United States might desire to locate thereon. The lands embraced in the Choc­
taw and Chickasaw cession were also included in a definite district, established by 
the stipulations of the treaty of 1855, pursuant to the act of Congress of May 28, 1~30, 
the United States reengaging, by the seventh article of the said treat;\, to remove 
and keep out from that district all intruders. 

In pursuance of the stipulations of the foregoing compacts, and in the exercise of 
the trusts assumed by the United States, nuder the several treaties, and in accord­
ance with specific provisions of la,w and the lawfnl orders of the President, all the 
lands in the Indian Territory to which the L'"nited States has title have been per­
manently aP1H'opriated or definitely reserved for the uses and purposes named. The 
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title of the United States to lands in the Indian Territory is, as heretofore shown, 
subject to specific trusts, and it is not within the lawful power of either the legisla­
tive or executive Llepartments of the Government to annihilate such trust:s, or to 
avoid the obligations arising thereunder. Such trusts are for the benefit of Indian 
tribes and Indian freedmeu. 

In response to a Senate resolution of January 23, 1884, the Secretary 
of the Interior transmitted to the President of the Senate the following· 
communication: 

Sm: I have the honor to acknowledge receipt of Senate resolution of .Jan nary 23 
last, directing the Secretary of the Interior-

" To advise the Senate of the present status of lands in the Indian Territory, other 
..Jhan those claimed and occupied by the :five civilized tribes, the f'Xtent of each tract 
separately, the necessity for or obligation to keep said lanlls in their present condi­
tion of occupancy or otherwise, and as to whether any portion of said lands, a.nu if 
so, what portion, are subject to entry under the land laws of the United States, and 
as to what portion, if t1Jny, could be made so subject to entry by tlw action of the 
Executive." 

These lands were acquired b)~ treaties with the various ln<lian nations or tribes 
in that territory in 1866, to he held for In<lian purposes and to some extent for the 
settlement of the former slaYes of some of said nations, or portions thereof. 

Such are the purpose~:> for which said lands are now being used or held, according 
to the common (mderstanding of the objects of treaties by which they were acquired; 
and from these arise the nece:ssity for or obligation to keep said lands in their pres­
ent condition of occupancy or otherwise. 

In an official communication to the President, dated .January 26, 
1885!) the Secretary of the Interior said: 

Objection will be marle to the occupation of any part of the Indian Territory by 
otber than Indians, on the ground that the Government set apart the Territory for 
the exclnsive use of the Indians and covenanted that no others should reside therein. 
It is not denied that the treaties so provide. It is, however, within the power of the 
Govemment, with the consent of the Indians interested, to change this provision of 
the treaties so that these desirable unoccupied lands may be placed within the law-
ful reach of the settlers. · 

In the case of The United States v. Paine, 2 McCrary, 290, the court 
said: 

Now we must look to the acts of the Government, since the adoption of this treaty, 
in order to understand its purpose. We find that in the year 1866 it entered upon 
the policy of settling tribes of Indians, other than the five civilized tribes, in the 
Indian country. Since that time by treaties, laws, and Executive orders of the 
President it has settled upon reservations in the Indian country the Cheyennes, the 
Arapahoes, the Kiowas, the Comanches, the \Vichitas, the Pawnees, the Sacs and 
Foxes, the Nez Perces, the Poncas, the Modocs, the Kansas, the Osages, the Potta­
watomies, the Absentee Shawnees, as well as some other small tribes. This explains 
why the treaty-making power thought, on March 21, 1866, that there was an urgent 
necessity of the Government for more lands in the Indian Territory. This shows 
that the Government not only had a desire to locate other Indians in the Indian 
Territory, but to a great extent it has consummated that desire. 

The treaty between the United States and Spain, by which the United 
StateR ceded these lawis to Spain, in part payment for Florida, which· 
was ratified February 19, 1821, is designated by the President aR the 
treaty of 1819. And he designates the treaty, by which the United 
States bad previously ceded the same lands to the Choctaws, as the 
treaty of 1820. He says: 

The boumbry between the Louisiana purchase and the Spanish vossession, by our 
treaty of 1819 with Spain, was, as to these lands, fixed upon the one hundrerlth degree 
of west long·itude. Onr treaty with the Choctaws and Chickasaws, made in 1820, 
extended their g-rant to the limit of our possessions. It followed, of course, that 
these lands were included within the bounds of the State of Texas, when that State 
war:; admitted to the Union, and the release of the Choctaws and Chickasaws, wbat­
~Yer it was worth, operated for the benefit of the State of Texas, and not of the United 
States. 
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These statements are altogether erroneous. They mean that the lands 
in question had been sold to Spain before the Choctaw treaty of 1820 was 
made, and so were not ceded to the Choctaws by the treaty of 1820, and, 
therefore, the release of 1855 operated for the benefit or Texas, whose 
title was derived from Spain, and not for the benefit of the United 
States. But the facts are as follows: 

The district west of the one hundredth meridian belonged to France, 
as a part of the province of Louisiana, from 1685 to 1762. In 1762 it :was 
ceded by France to Spain. In 1800 it was retroceded by Spain to 
France. In 1803 it was ceded by France to the United States. In 1820 
it was ceded by the United States to the Choctaws in part payment for 
their lands east of the :Mississippi River. In 1821, while this district 
was the property of the Choctaws, the United States, without their con­
sent or knowledge, ceded it to Spain, in part payment for Florida. It 
afterwards became, successively, the property of Me::dco and Texas. 
(American State papers, vol. 2, pp. 574, 575, 630, 634, 637, 663, 664:; 
vol. J, pp.J 71, 473, 4 78, 4 79; Henry (J lay's speech, House of Representa­
tives, April 3, 1820; sixteen European maps, eighteenth century.) 

The Spanish· treaty was negotiated iu 1819; but it was most vehe­
mently opposed in the Senate of the United States and was r~jected by 
the King of Spain. While this rejected treaty was dead, the United 
States, in 1820, conveyed the same land to the Choctaws, without dis­
closing to the Choctaws the facts connected with the defunct Spanish 
treaty. After the treaty had been dead and buried nearly two years~ 
it experienced a resurrection, and a ratification, in 1821. 

The Government then found itself in this embarrassing predicamentL 
The Choctaws, by the treaty of 1820, had conveyed to t,be United States 
all their lands in the State of 1\Iississippi, and, in payment therefor, the 
Unit eel States had conveyed to the Choctaws all the lands included 
within certain defined boundaries west o~ the Mississippi Hiver. The 
deed to the Choctaws embraced the district west of the one hundredth 
meridian, but afterwards, in 1821, the United States without the consent 
or knowledge of the Choctaws, conveyed the same lands to Spain, in part 
payment for Florida,, It then bec·ame obligatory upon the United States 
to take one of four courses, either to reconvey to the Choctaws a part 
of their lands in the State of Mississippi, or to convey to the Choctaws 
additional Jands west of the Mississippi River, or to surrender the 
treaty of 1820 altogether~ aud restore to the Choctaws all their lands 
in the State of lVIissh;sippi, and receive back the lauds ceded to them 
west of the 1\Iississippi Hiver, or, finally, to compensate the Choctaws 
in money for those lands west of the one hundredth meridian, which 
had been sold to, and paid for, by them, aucl subsequently, without 
their consent, couveyed to Spain. The United States chose the latter 
course, and, by the treaty of 1855, for the sum of $800,000, secured 
from the Choctaws a quitclaim of their title to these lands, and a lease 
of the lands between the ninety-eighth and one hundreth meridians of 
west longitude. 

The territory of the Choctaws west of the one hundredth meridian 
contained 286 full townships, excluding fractional townships, amount­
ing to more than 6,589,440 acres of land. At 122- cents per acre it 
amounted to more than $823,680. But in the treaty of 1855 the sum 
of $800,000 constituted the entire consideration, not only for the· 
reconveyance of 6,589,440 acres .of land west of the one hundredth 
meridian, but also for the perpetual lease of 7, 713,239 acres between 
the ninety-eighth and one hundredth meridians. The President thinks 
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that a large part of this consideration must have applied to the lease •. 
He says: 

It seems probab~e that a very considerable part of this consideration must have 
relatec to the leased lands, because these were the lands in which the Indian title 
was recognized ana the treaty gave to the United States a permanent right of occu­
pation by friendly Indians. 

One of the grounds assigned for the President's opinion is that the 
Indian title to the leased lands "was recognized" by the United States. 
This implies that the Indian title to the lands west of the one hun­
dredth meridian was not recognized by the United States. But your 
memorialists submit that this fact, if it were a fact, would have no bear­
ing whatever upon the question of the apportionment of the considera­
tion of $800,000 as between the conveyance and the lease. The Indians 
themselves recognized the fact that the legal title conveyed to them in 
1820 had been extinguished by the conveyance to Spain in 1S21. They 
knew that the United States, a sovereign power, invested with the 
right of eminent domain, had ceded their lands, by a valid treaty, to 
the King of Spain. But they believed that the ratification of the Span- • 
ish treaty, in 1821, had not extinguished their right of reclamation 
against the United States for this transfer of their lands without their· 
consent to a foreign power. 

Your memorialists, therefore, believe that the entire sum of $800,000, 
paid, in pursuance of the t1·eaty of 1855, was but a small part of the 
value of the 6,589,440 acres of land west of the one hundredth me­
ridian, and that the whole of that sum was ju~tly appliable to the 
quitclaim or release of that land west of the one hundredth meridian. 

The President says: 
Our treaty with the Choctaws and Chickasaws, made in1820, extended their grant 

to the limit of our possessions. It followed, of course, that these lands were included 
within the boundaries of the State of Texas when th"'t State was admitted to the 
Union, and the release of the Choctaws and Chickasaws, whatever it was worth, 
operated for the benefit of the State of Texas, and not of the United States. 

He thinks that when the Choctaws and Chickasaws, for 'the sum of 
$800,000, relinquished their right of reclamation against the United 
States, for the alienation of their lands, by a release or quitclaim of 
their interests in those lands, this release ''operated for the benefit not 
of the United States, but of the owner deriving title from Spain." But 
the Chickasaws think that when they furnished the United States 
6,589,440 acres of land, which was actually applied by the United States 
in part payment for Florida, the transaction inured to the benefit of 
the United States. They think that when an individual furnishes a 
debtor means to pay his debts, the transaction inures to the benefit. of 
the debtor. Of course they concede that if the debtor is insolvent or 
dishonest the benefit may also reach the creditor. But the United ' 
States are not to be charged either with insolvency or with dishonesty. 
But, then, it is not true that "our treaty with the Choctaws and Chick­
asa.ws, made in 1820, extended their grant to the limit of our posses­
sions." There was no provision in the treaty of 1820. H occurred for 
the :first time in the treaty of 1830, made ten years after the land had 
been sold to the Choctaws; and while it did deprive the Choctaws 
of that part of their land which was sold to Spain in 1821, it d1d not 
curtail the area actually ceded by the United States to the Choctaws 
in 1820, nor did it impair their right of reclamation against the United 
States. 

The President thinks that if an Indian nation, being the owner of a 
tract of land purchased from the United States and fully paid for, cedes 
the land back to the United States by a conveyance in trust, the terms. 
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of the trust permitting the location of other Indians and of freedmen upon 
the land, but interdicting the location of white men thereon, the United 
States can evade the interdict by locating other Indians upon the land 
and purchasing from them a releaRe from the interdict, and can then 
open he land to settlement by white citizens. He thinks that upon the 
assumption that the Choctaws and Chickasaws, in their lease of 1855 and 
in their cession of1866, interdicted the location of whites upon the leased 
district, it was nevertheless competent for the United States to cede the 
land to the Cheyennes and Arapahoes and then purchase from the Chey­
·ennes and Arapahoes their interest in the land, with the right to open 
it to "white settlement," and that, by this device, the United States 
could evade the interdict of the Choctaws and Chickasaws. He thinks 
that if the United States, after paying the Cheyennes and Arapahoes 
for their interest in the lands, should be required to pay the Choctaws 
and Chickasaws for exemption from the restrictions imposed by their 
conveyance, then the United States would, in effect, be required to pay 
twice for the privilege of opening the land to "white settlement," or, as 
he expresses it, would be compelled to pay twice for the same land. 

On this point your memorialists are constrained to difi'er in opinion 
with the President. It certainly was competent for the United States 
to locate Cheyennes and Arapahoes upon these lands and afterwards to 
pay them whatever the United States saw fit to pay for a quitclaim of 
their interest in the land and for their consent to the location of whites 
thereon. But whatever effect such an arrangement might have as 
between the United States and the Cheyennes and Arapahoes it could 
have no effect whatever to release the United States from the restric­
tions imposed in the treaties of the Choctaws and Chickasaws. In the 
same way an individual holding land in trust might, by purchasing 
from his own grantee a release from the obligation of the trust imposed 
by the grantor, divest hi~ title of the trust and invest himself with an 
absolute title, and then resist his grantor's demand for redress by setting 
up his grantee's release and his own payment to his grantee for such 
release. If the United States saw fit not only to give the Cheyennes 
and Arapahoes allotments in severalty of a part of the land, but also to 
pay them money for their quitclaim of the residue and for their consent 
to its occupation by white settlers, and attempted by that arrangement 
to evade the terms of the Choctaw and Chickasaw lease of 1855 and 
cession of 1866, the United States ought to bear the expense of this 
.speculation themselves and can not rightfully recoup that expense from 
the Choctaws and Chickasaws, whosA rights they have attempted to 
undermine. 

But this is only one of the errors into which the President bas fallen 
<>n this subject. He thinks that all or a large part of the money prom­
ised to the Cheyennes and Arapahoes, in the agreement of 1891, is to 
be paid as compensation for their interest in lands within the leased 
district. This is a mistake. The facts are as follows: 

By the Cheyenne and Arapahoe treaty of 1867 the United States set apart for the 
Cheyennes and Arapahoes, and for such other friendly Indians as they should be will­
ing to admit among them, the entire country boumleu on the north by the south 
line of the State of Kansas, on the east by the Arkansas River, on the south and west 
by the Cimarron River (15 Stat., 594). This tract contained over 5,207,000 acres of 
land. 

By an Executive order, elated Angust. 10, 1869, the President set apart, for the 
Cheyennes and Arapahoes, the country uetween the thirty-fifth and thirty-seventh 
parallels of north latitude, and between the eastern Jine of Texas and the westemline 
{)f Oklahoma. This country contains 4,270,'171 acres of land. (Commissione1··:-; re­
l)Ort, 1888, p. H9.) Of this land, 1, 781,611 acres lie north of the Canadian River and 
outside of the leased district, and 2,489,160 acres lie south 'bf the Canadian HiYer and 
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within the leased district. The authority for the Executive order setting this land 
apart for the Cheyennes and Arapahoes was not conferred by any specific constitu­
tional or statutory provision. Its origin is nebulous, and its origjn and nature are 
not yet well defined. 

When, by virtue of the Executive order of August 10, 1869, the 
Chey 'nnes and Arapahoes were located in the country north and south 
of the Canadian Hi ver, they already held, under a treaty duly ratified 
by the Senate, the tract of 5,207,000 acres between the Arkansas and 
Cimarron rivers. And yet the President is of the opinion that it was 
competent for the executive authorities of the U nitecl States to substi­
tute a reserYation set apart by Executive order for a reservation set 
apart by a duly ratified treaty, with the effect ofinvesting the Cheyennes 
and Arapahoes with such a title to the 2,489,160 acres south of the 
Canadian River that a quitclaim of their interest therein to the United 
States will extjnguish not only their own interest, but also that of the 
Choctaws and Chickasaws. He thinks that to pay the Choctaws and 
Chickasaws, after paying the Cheyennes and Arapahoes, would be to 
pay twice for the same land. 

TIJe Choctaws and Chickasaws think that this Excutive order was 
not effective to yest in 3,000 Cheyennes and Arapahoes such a title to 
4,270,771 acres of land, in addition to the 5,207,000 previously set apart 
by treaty between the Arkansas aud Cimarron rivers, as to make the quit­
claim of the Cheyennes and Arapahoes effective, not only to extinguish 
their own iuterest, but also that of the Choctaws and Chickasaws. 

But your memorialists 1espectfully ask that Congress wiU not lose 
sight of tlw real character of the Cheyenne and Arapahoe agreement 
of 1890. By that agreement the Cheyennes and Arapahoes quitclaimed 
to the Uuited States, not only the 2,489,160 aeres of land 11ithin the 
leased district, but ah;;o the 1,781,611 acres north of the Canadian 
River, and the f5,207,000 between the Arkansas and Cimarronriyers, in 
all 9,837,771 acres. Of thi8 aggregate amount only one-fourth was 
within the lea:;:;ed district. .And yet although 96,000 acres of land with­
in the leaRed diRtrict are giYen to the Cheyennes and Arapahoes, jn sev­
eralty, the Pre~ident is of the opinion that the sum of $1,500,000 prom­
i!-\ed to the ClteyenueH and Arapahoe8 iu the treaty of 1890 i:::; to be 
paid mainly. 11ot for the 7,348,611 acres outside of the leased diRtrict, 
but for the 2,489,160 acres within that district. Your memorialists 
think that thit-~ opinion is not warranted by any facts in the ease. 

The President objects to paying for the Cheyenne and .Arapaho Reser­
vation, on the ground that the United States may hereafter be called 
upon to pay for Greer County and for the Wichita Reservation. But the 
Chi('kasaws think that if the United States owe the Choctaws and Chicka­
saws for these three tracts of land they ought not to refuse payment for 
the former in order to evade payn~ent for the latter. If a Chicasaw, 
havinp: purrhasf\d three horses, should refuse to pay for one, on the 
ground that he might l>e called upon to pay for the other two, he would 
be ostracized by his fellow-citizens as a transgressor alike of their code 
of laws and of tiJeir code of morals; he would be promptly consigned to 
the limbo of fraudulent debtors, which is one of the lowest ''cirdes" in 
the '' Infernology" of the Chicka8aws. 

The President makes the following statement: 
In yjew of the fact that the stipulations of the treaty of 1866 in behalf of the 

freedmen of these tribet> haYe not, especially in the case of the Chickasa·ws, bf•en 
complied with, it \Yould seem that the United States should, in a distribution of the 
money, have made snital~Je pro,·isions in their bPhalf. The Chicka~:;aws haYe ~:;tead­
fastly rdusP<l to admit the fi·ecumen to citizem;hip, as they stipnlated to clo in the 
treaty referretl to, and their condition in that tribe, and in a lesser degree in the 
other, strongly calls for the protective \ntervention of Congress. 
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T is statement b full of the grave::-~t errors. The Chickasaws never 
stipulated in the treaty of 1866, or in any other treaty, to admit the 
freedmen to citizenship. It was provided in the treaty of 1866 that if 
the Choctaws and Chickasaws should elect to admit to eitizenship the 
freedmen, certain specified arrangements should be made, and that if 
they should elect not to admit them to citizenship, then certain other 
specified arrangements should be made. There was no promise, express 
or implied, by either nation to confer citizenship upon the freedmen. 
Nor has either of these two nations failed to comply with a single stipu­
lation of the treaty of 1866, or of any other treaty relating to the freed­
men. Nor is the condition of the freedmen iu either nation such as to 
can for, or justify, any intervention by Uongress on their behalf, to the 
prejudice of the Choctaw:-~ and Chickasa\YS. The Choctaw~'\ admitted 
their freedmen to citizenship. They were able to do this with safety, 
because the freedmen constituted only an insignificant minority of the 
population of the nation. But, for reasons already stated, ~he Chicka­
saws declined to confer citizenship upon their freedmen. 

It is not true that the lot of the freedmen is a hard one, either in the 
Choctaw or in the Chickas<:tw :Nation. On the contrary, their condition 
there is infinitely better than in the United States. In the United States 
freedom has been given to the freedmen, but nothing else has been 
given to him. He must buy or lease his land and pay his taxes, or 
have no land. In the Choctaw and Chickasaw nations every freedman 
uses, without paying rent or taxes, all the land he sees fit to use, and he 
is protected in his person and property as completely as any Indian or 
white man. Article four of the treaty contains the following provision: 

And the,v agree, on the part of their respectiYe nations, that all laws shall be 
equal, in their operation, upon the Choctaws and Uhickasaws and negroes, and that 
no distinction, affecting the latter, shall, at any time, 1Je made; and that they shall 
be treated with kimlness, aml protectefl against injury; and they further agree that, 
while the said freedmen, now in the Cltoctaw and Chickasnw nations, remain in said 
nations, respectively, they shall be entitle<l to as much lanu as they may cultivate, 
for the support of thernselvt>s and families; m cases where they do not support 
themselves and families by hiring, not interfering with existing improvements, 
withont the cousent of the occupant. 

These promises have all been fully, fairly, and liberally kept by the 
Choctaws and Chickasawr;. 

The President ~eems to think that the freedmen ought to participate 
in the distribution of the moneys of the Choctaws and Chickasaws ap­
propriated by the act of March 3, 1891. Bnt the proposition which was 
suggested by the United States, in the treaty of 1806, for the consider­
ation of the Choctaw and Chickas~1w legislatures was, not that the 
Choctaws and Chickasaws should admit the freedmen to citizenship, 
and also admit them to a participation in their moneys, but that the 
Choctaws and Chickasaws should admit them to citizenship, and ex­
clude them from participation in their moneys. 

So fortunate has been their lot in the Chickasaw Nation, that although 
the treaty of 1S66 secured to eaeh freedman who would settle iu the­
leased district the sum of $100, not a single Chickasa\Y freedman could 
be induced to go. Of the Choctaw freedmen only 72 consented to be­
removed, and your memorialists believe that, after receiving their money 
(in the agg-regate $7,200), these Choetaw freedmen all remained iu or 
found their \Yay uack to the Choctaw and Chickasaw nations. 

The President seems to think that he is authorized to refuse to exe­
cute the law of March 3, 1891, making compensation to the Choctaws 
and Chickasaws for their interest in the land in question, by that 
clause of the act which requires their releases to be satisfactory to him. 
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Soon after the passr~ge of that act the Choctaws and Chiekasaws pre­
pared two formH of release ~mel two other fonnh were prepared in the 
Indian Offiee. The Choctaws and UhiekasawtS gave formal notke to the 
United States that they were ready to exeeute releases in either or any 
of these four forms, or in any other form satisfactory to the President; 
but the President, i.nstead of approving or disapproving these releases, 
has conceived it to be within his province to approve or disapprove the 
act itself. Your memorialists have understood that under the Consti­
tution of the United States the po'wer of the President to approve or 
disapprove an act of Congress was to be exercised when the act was 
presented for his official signature, and they are greatly snrpriRed and 
aggrieved to learn that an act of Congress involving their rights has 
been vetoed after the lapse of eleven months from the date of its pas­
sage. 

The zealous opposition of the Secretary of the Interior to this meas­
ure during its pendency in Congress and after it became a law, and 
the persistent refusal of the President to execute the law since its 
-enactment, seem to your memorialists not only to demonstrate the 
necessity for the employment of counsel in this case to defend the "na­
tion's wards" against· their "guardian," but also to go far to justify 
the rate of compensation fixed by the Choctaw legislature. 

The United States, then, by grant from the Choctaw and Chickasaw 
nations, hold a trust estate in the hnds now occupied by the Cheyennes 
and .Arapahoes. The terms of the trust under which these lands are 
held prohibit the United States from opening the same to settlement 
by citizens of the United States. Congress, by the act approved March 
3, 1891, appropriated the sum of $2,991,450 to compensate the Choc­
taws and Chickasaws for their interest in said lands, to the end that 
they might become the absolute property of the United States, divested 
of the trust, and open to settlement like other public lands. That ap­
propriation was made immediately available. 

For a period of eleven months the executive authorities of the United 
States have f~iled to pay any part of the money so appropriated for 
the extinguishment of the interest of the Choctaws and Chickasaws 
in these lands; but meantime they have proceeded to make the pre­
liminary arrangements necessary to prepare the land for public settle­
ment, and have asked and obtained from the Congress now in session 

' an appropriation for the completion of such arrangements, with the 
avowed purpose of $peedily throwing the lands open to oceupation by 
citizens of the United States. 

If an attempt shall be made to convert the said trust estate of the 
United States into an absolute estate, without compensation to the 
Choctaws and Chickasaws for their interest in said lands, and to trans­
fer the lands to citizens of the United States, the Chickasaws will be 
constrained to regard such action on the part of the United States as 
a forfeiture of the trust estate now held by the United States therein, 
and will assert the right of the Choctaws and Chickasaws to resume 
the full ownership and actual possession of said lands; and they will 
be compelled reluetantly to resort to such measures as shall be proper 
to contest the validity of any transfers of said lands to white men made 
or attempted by the executive department of the Government. 

For protection and relief in the premises the Chickasaws appeal to 
the Congress of the United States. 

0 

B. C. BURNEY, 
OVERTON LOVE, 
Chickasaw Delegates. 


