








4 MEMORIAL OF THYE CHICKASAWS.

Seminoles received =975,168 for a deed in trust of only 3.250,560 acres;
but for 7,713,239 acres of land, which had heen previously held by the
United States under a gratuitous lease for thivty-six years, the Choctaws
and Chickasawsreccived not a single penny, unless the $300,000 provided
for the freedmen be erroneously reckoned as compensation to the Choe-
taws and Chickasaws for the grant.  And now the President having,
in 1889, paid the Creeks for the same lands the additienal sum of
F2,280.8357, and having, in the same year, paid the Seminoles for the
same lands an additional s of 31,012,942.02, has, for almost twelve
months, refused to pay the Choctaws and Chickasaws the amount appro-
priated by the act of March 3, 1891,
The following is the text of' the third article of the treaty:

Arr. II1. The Chectaws and Chickasaws, in consideration of' the sum ot three
hnndred thousaud dollars, hereby cede to the United States the territory west of the
ninety-cighth degree west longitude, known as the leased distriet, provided that the
saldl sum shall be invested and held Dy the United States at an interest not less then
tive per cent., in trust for the said nations, nntil the legislatures of the Choctaw and
Chickasaw nations, respectively, shall have made such laws, 1nles, and regulations as
may be necessary to give all persons of African descent, resident in the said nations
at the date ot the treaty of Fort Swith, and their descendants, heretofore held in
slavery among said nations, all the rights, privileges, and immunitics, including the
right ot suffrage, of citizens of said nations, except in the annuities, moneys, and
public domain claimed by, ov helonging to, said nations, respectively; and ulso to
give to such persons who were residents as aforesaid, and their descendants, forty
acres each of the land of said nations on the same ters as the (thoetaws and Chick-
asaws, to be selected on the survey of said land, atter the Choctaws and Chickasaws
and Kansas Indians have made their selections as herein provided ; and immediately
on the enactment ot such laws, rules, and regulstions, the said sum of three hundred
thousand dollars shall he paid to the said Choctaw and Chickasaw nations, in the
proportion of three-fourths to the former and one-fourth to the latter, less such sum,
at the rate of one hundred dollars per capita, as shall be sufticient to pay such per-
sons of Afriean descent hetore referred to as, within ninety days after the passage of
such laws, rules, and regulations, shall elect to remove and actually remove from
the said nations, respectively. And should the said laws, rules, and regulations not
be made by the legislatures of said nations, respectively, within two years from the
ratification of this treaty, tlien the said sum of three hundred thousand dollars shall
cease to be held in trust for the said CChoetaw and Chickasaw nations, and be held
for the use and benetit of such of said persons of African descent as the United States
shall remove from the said Territory, in such manner as the United States shall deem
proper—the United States agreeing, within ninety days from the expiration of the
said two years, to remove from said nations all such persons of African descent as
may be willing to remove; those remaining, or returning after having been removed
from said nations, to have no beneiit of said sum oi three hundred thousand dollars,
or any part thereof, hut shall be upon the same footing as other citizens of the
United States in the said nations.

This article of the treaty of 1866, standing alone, shows a cession by
the Choctaws and Chickasaws to the United States of 7,713,239 acres
of land, wnsurpassed in point of fertility by any body of land of equal
area within the limits of the United States. If the sum ot £300,000,
named in this article, constituted the sole consideration for the convey-
ance, and the United States became the absolute owners of the land in
their own right, and not the mere grantees of a trust estate therein,
then the remarkable spectacle is presented of a purchase by the great
Republic of the United States trom their feeble and dependent wards,
of 7,713,239 acres of land, then worth in money more than 10,000,000
and now worth more than £40,000,000, for the nowinal consideration of
$300,000, which sum of $300,000 was to remain the property of the
United States if' the freedmen should not be removed from the Chicka-
saw and Choctaw nations, or become citizens of those nations, but was
to be paid to the freedmen if they should be removed, and was only to be
paid to the Choctaws and Chickasaws in the event that they should
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confer citizenship upon the freedmen and the freedmen showd not be
removed.

Wax such a bargain ever before made between a powertul republican
government and a dependent Indian tribe?  Was sueh a bargain ever
made between an lonest guardian and a helpless ¢ward?” It has
otten happened that wnscerupudous traders have persuaded Indians to
exchange property ot great value for worthless trinkets, but the acqui-
sition by the United States from the Choctaws and Chickasaws of
7,713,239 acres of Tand for a merely nominal consideration, which nom-
inal consideration was not to pass to the Choetaws and Chickasaws at
all, unless they shoudd make citizens of the reedmen and the freedmen
should refuse to emigrate, would have been a juegle of such propor-
tions as to overshadow all the petty knavery perpetraced by individual
Indian traders on the Choctaws and Chickasaws for {he last hundred
years,

In order to support this tfore ed construction of” o treaty between the
so-called = wards of the nation” and their guardian, not only are all
doubtful questions solved in tavor of the gnardian and against the
~ward,” but the clearest statements of the tleat\' are nn\nndel\tond
To the unsophisticated Chickasaws it seems strange indeed that the
President should manitest such solicitude to save the ©wards of the
nation™ from the payment ol a part of their moneys to attorneys and, at
the same time, should be so zealous to force upml the treaty ot 1866 a
hard and grinding construetion, which would rob the ©wards ot the
nation” of the whole of their moneys.  If the Choctaws and Chicka-
saws are to be robbed, they would rather be robbed of 25 per cent of
their moneys hy their attorneys than of 100 per cent by the United
States; they would rather take theiv risks at the spigot than at the
bung.

The President’s coustruction ot the Choctaw and Chickasaw treaty
of 1866 ix dixproved, not ouly by the text of the treaty itselt, but also
by the ofticial acts of the executive authorities ot the United States
preceding and tollowing the ratification of the treaty. The report
made to Congress in this ease by the Indian Oftice September 13, 1390,
contains the following statements:

The records of this office show that in 1865 a commission wax appointed to nego-
tiate with the Iudians of the then Southern \ll])blllituul(*ll(\, among them the
Choctaws, Chickasaws, Creeks, Seminoles, aud ¢ heml\(w\ N * A couneil was
lield hetween this IOlIllUlS\I()ll and represeutatives ef’ the Southern Indians at Fort
Smith, Ark.. in September, beginning on the 8th and ending on the 21st day of that

month,  On the 9th of \‘Pp‘r(mhe lS(i'; the president of the Cowmmission, Hon. DL N.
Cooley, who was also at that time (nmml\\mnu of Indian Afairs, addressed the
couneil, - and declaved ~ that. as the representatives of the Presi-
dent of the United States, the commission, for which he spoke, was empowered {o
enter into new treaties with the proper delug:nm ot the tribes loeated within the
Indian Territory and others above named living west and north of Indian Territory;
that such treaties must contain substantially the following stipulations, viz:

= - - = < = *

s Seventh. Nowhite person, except otticers, agents, and employés of the Government,
or of any internal improvement eompany anthorized by the Government, will be
permitted to reside in the Territory. unless tormally incorporated with some tribe
aceording to the usage of the hand.”

On September 11, 1863, in a letter addressed to the commiissioners of the United
States. the Choctaw delegates said:  “In answer. therctore, to your propositions to
the several tribes of Indians, we say that the first, second, third, fourth, fifth, and
sixth articles meet ourapproval;” and submitted, in lieu of the seventh proposition,
i proposition which provided that ¢ no white person, except officers, agents, em-
plovés of the Government, or of any internal improvement company anthorized by
the Government ol the United States; ulso, no person of African descent, except onr
former slaves, or free persous of color who are now or have been residents ot the Ter-









b MEMORIAL OF THE CHICKASAWNS,

These statements are altogether erroneous,  They mean that the lands
1m question had been sold to Spain betore the Clhoctaw treaty of 1820 was
made, and so were not ceded to the Choctaws by the treaty ot 1820, and,
therefore, the release ot 1855 operated for the henefit of Texas, whose
title was derived from Spain, and not for the benefit of the United
States. DBut the facts ave as follows:

The district west of the one hundredth meridian belonged to France,
as a part of the provinee of Louigiana, from 1685 to 1762, In 1762 it was
ceded by France to Spain. In 1800 it was rvetroceded by Spain to
France. In 1803 it was ceded by Franee to the United States,  In 1820
it was ceded by the United States to the Chortaws in part payment for
their Tands eaxt of the Mississippi River. In 1821, while this district
was the property of the Choctaws, the United States, without their con-
sent or knowledge, ceded it to Spain, in pavt payment for Florida, 1t
afterwards became, successively, the property of Mexico and Texas.
(American State papers, vol. 2, pp. 274, 375, 630, 634, 637, 663, G64;
vol. 4, pp. 7L, 473, 473, 4795 Henry Clay's speech. House o Representa-
tives, April 3, 1820; sixteen European maps, eighteenth century.)

The Spanish treaty was negotiated in 1819: but it was most vehe-
mently opposed in the Senate of the United Statex and wax rejected by
the King of Spain. While this rejected treaty was dead, the United
States, in 1820, conveyed the same land to the Choctaws, without dis-
cloging to the Choctaws the facts connected with the defunet Spanish
treaty. After the treaty had been dead and buried nearly two years,
it experienced w resurrection, and a ratification. in 1821,

The Government then found itselt' in this embarrassing predicament.
The Choctaws, by the treaty of 1820, had conveved to the United States
all their lands in the State of Mississippi, and, in payment therefor, the
United States had conveved to the Choctaws all the lands included
within certain defined boundaries west of the Mississippi River. The
deed to the Choctaws embraced the distvict west of’ the one hundredth
meridian, but afterwards, in 1321, the United States without the eonsent
or knowledge of the Choctaws, conveyved the same lands to Spain, in part
payment tor Ilovida. It then became obligatory upon the United States
to take one of four courses, cither to reconvey to the Choctaws a part
of their lands in the State of Mississippi, or to convey to the Choetaws
additional lands west of the Mississippi River, or to swrrender the
treaty ot 1820 altogether. and vestore to the Choctaws all their lands
in the State of Mississippi, and receive back the lands ceded to them
west of the Mississippi River, or, finally, to compensate the Choctaws
inmouney ftor those lands west of the one hwuidredth meridian, which
had been sold to, and paid for. by them, and subsequently, without
their consent, couveyed to Spain.  The United States chose the latter
course, and, by the treaty of 1335, for the stun ot 3300,000, secured
trom the Choctaws a quitelaim of theiv title to these lands, and a lease
of the landx Letween the ninety-eighth and one hundreth meridians of
west longitude.

The territory of the Choctaws west of the one hundredth meridian
contained 236 full townships, excluding fractional townships, amount-
ing to more than 6,580,440 acres of land. At 12} cents per acre it
amounted to more thau $323.630. But in the treaty of 1355 the sum
of $800,000 counstituted the entire consideration, not only for the
reconveyance of 6,339,440 acres ot land west ot the one hundredth
meridian, but also for the perpetnal lease of 7,713,239 acres between
the ninety-eighth and oune hundredth meridians. The President thinks
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that a large part of this consideration must have applied to the lease.
He says:

It seems probable that a very cousiderable part of this consideration must have
related to the leased lands, because these were the lands in which the Indian title
was recognized and the treaty gave to the United States a permanent right of oceu-
pation by friendly Indians.

One of the grounds assigned for the President’s opinion is that the
Indian title to the leased Tands “was recognized” by the United States.
This implies that the Indian title to the lands west ot the one hun-
dredth meridian was not recognized by the United States. But your
memorialists submit that this fact, it it were a fact, would have no bear-
ing whatever upon the question of the apportionment ot the considera-
tion of’ #300,000 as between the conveyance and the lease.  The Indians
themselves recognized the tact that the legal title conveyed to them in
1820 had been extinguished by the conveyance to Spain in 1821, They
knew that the United States, a sovereign power, invested with the
right ot eminent domain, had ceded their lands, by a valid treaty, to
the King of Spain.  But they believed that the ratification of the Span-
ish treaty, in 1321, had not extinguished their right of reclamation
against the United States tor this transfer of their lands without their
consent to a foreign power.

Your memorialists, theretore, believe that the entire sum ot $800,000,
paid, in pursuance of the treaty of 1855, was but a small part of the
value of the 6,589,440 acres of land west of the one hundredth me-
ridian, and that the whole of that sum was justly appliable to the
quitelaim or release ot that land west of the one hundredth meridian.

The President says:

Our treaty with the Choetaws and Chickasaws, made in 1820, extended their grant
to the limit of our possessions. It tollowed, of course, that these lands were ineluded
within the boundaries of the State of Texas when that State was adwitted to the
Union, and the release of the Choctaws and Chickasuws, whatever it was worth,
operated for the benetit of the Ntate of Texas, and not of' the United States.

Te thinks that when the Choctaws and Chickasaws, for the sum of
F800,000, relinquished their vight of reclamation against the United
States. for the alienation of their lands, by a release or quitclaim of
their interests in those lands, this release “operated for the benefit not
of the United States, but of the owner deriving title from Spain.” DBut
the Chickasaws think that when they furnished the United States
6,089,440 acres of land, which was actually applied by the United States
in part payment tor Florida, the transaction inured to the benefit of
the United States. They think that when an individual furnishes a
debtor means to pay his debts, the fransaction inures to the benetit, of
the debtor.  Of course they concede that if the debtor is insolvent or
dishonest the benefit may also reach the creditor. But the United
States are not to he charged either with insolvency or with dishonesty.
But, then, it is not true that *“onr treaty with the Choctaws and Chick-
asaws, made in 1820, extended their grant to the limit of our posses-
sions.”  There was no provision in the treaty ot 1820, It occurred for
the first time in the treaty of 1330, made ten years atter the land had
been sold to the Choctaws: and while it did deprive the Choctaws
of that part ot their land which was sold to Spain in 1321, it did not
curtail the area actually ceded by the United States to the Choctaws
in 1820, nor did it impair their right of reclamation against the United
States.

The President thinks that it an Indian nation, being the owner of a
tract of land purchased trom the United Statesand fully paid for, cedes
the land back to the United States by a conveyance in trust, the terms.
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Tlis statement 1 full of the eravest errors. The Chickasaws never
stipuiated in the treary of 1866, or in any other treaty, to admit the
freedimen to citizen~hip. It was provided in the treaty of 1866 that if
the Choctaws and Chickasaws should elect to wdmit to citizenship the
freedmen, certain specified arrangements should be made, and that if
they shonld clect not to admit them to citizenship, then certain other
specified arrangenents should bemade.  There was no promise, express
or implied, by either nation to conter c¢itizenship nupon the treedimen.
Nor has either of these two nations failed to comply with a single stipu-
lation of the treaty of” 1866, or ot any other treaty relating to the freed-
men.  Nov ix the condition of the freedmen in either nation such as to
call for, or justify, any intervention by Congress on their behalf, to the
prejudice of the Choctaws and Chickasaws,  The Choctaws admitted
their freedmen to citizenship.  They were able to do this with safety,
because the treedmen constituted only an insignificant minority ot the
population of' the nation.  But. tor reasons alveady stated, the Chicka-
saws declined to confer citizenship upon their freedmen.

It is uot true that the lot of the freednen ix a hard one, either in the
Choctaw or in the Chickasaw Nation.  On the contrary, their condition
there isinfinitely better than in the United States.  Tuthe United States
freedom has been given to the freedmen, but nothing else has been
given to him. He must buy or leaxe his land and pay hix taxes, or
have no land.  In the Choetaw and Chickasaw nations every treedman
usex, without paving reut or taxes, all the land he seex fit to use, and he
ix protected in his person and property as completely ax any Iudian or
white man. Article four of the treaty contains the tollowing provision:

And they agree, on the part of their respective nations, that all laws shall be
equal, in their operation. npon the Choctaws and Chickasaws and negroes, and that
no distinetion, atfecting the latter, shall, at any tine, he made; and that they shall
be treated with kindness, and protected agaiust injury; and they turther agree that,
while the said freedinen, now in the Choctaw and Chickasaw natious, remain iu said
nations, respectively, they shall be entitled to as mueh land as they wmay cultivate,
for the support off themselves and families; m cases where they do not support
themselves and faumilies by hiring, not interiering with existing improvements,
witliout the consent ot the occeupant.

These promises have all heen fully, tairly, and liberally kept by the
Choctaws and Chickasaws,

The President seems to think that the fireedmen ought to participate
in the distribution of the moneys of the Choctaws and Chickasaws ap-
propriated by the act of Mareh 5, 1891, Bt the proposition whieh was
suggested by the United States, in the treaty of 1866, for the consider-
ation of the Choctaw and Chickasaw legislatures was, not that the
Choctaws and Chickasaws should admit the freedmen to citizenship,
and also admit them to a participation in their moneys. but that the
Choctaws and Chickasaws should admit them to citizenship, and ex-
clinde them from participation in their moneys.

So fortunate has been their lot in the Chickasaw Nation. that although
the treaty of 18366 securved to cach trecdman who would settle in the
leased distriet the sam of 2100, not a single Chickasaw treedman could
be induced to go. Ot the Choctaw freedinen only 72 consented to be
removed, and your memorialists believe that, afterreceiving their money
(in the aggregate %7,200), these Choctaw treedmen all remained in or
found their way back to the Choctaw and Chickasaw nations,

The Presxident seems to think that he is authorized to refuse to exe-
cute the law of Marelr 3. 1891, making compensation to the Choctaws
and Chickasaws for their interest in the land in (uestion, by that
clause of the act which requires their releases to be satisfactory to him.
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Soon atter the passage of that act the Choctaws and Chickasaws pre-
pared two forms of release and two other forms were prepared in the
Indian Ofiiee. The Choctaws and Chickasaws gave formai notice to the
United States that they were ready to execute releases in either or any
of these four forms, or i any other form satisfuctory to the President;
but the President, nstead of approving or disapproving these releases,
has conceived it to be within his province to approve or disapprove the
act itself.  Your memorialists have understood that under the Consti-
tution of the United States the power of the President to approve or
disapprove an act ot Congress was to be exercised when the act was
presented for his official signature, and they are greatly surprised and
aggrieved to learn that an act of Congress involving their rights has
been vetoed after the lapse of cleven months from the date of its pas-
sage.

The zealous opposition of’ the Secretary of the Interior to this meas-
wre during its pendency in Congress and after it becawme a law, and
the persistent retusal ot the President to execute the law since its
enactment, seeih to your memorialists not only te demonstrate the
necessity tor the employment of conusel in this case to defend the ¢ na-
tion’s wards” against-their - gnardian,” but also to go far to justify
the rate of compensation fixed by the (‘hoctaw legislature.

The United States, then, by grant trom the Choctaw and Chickasaw
nations, hold a trust estate iu the Inuds now oceupied by the Clheyennes
and Arapahoes. The terms of the trust under which these lands are
held prohibit the United States fromn opening the sane to settlement
by citizens of the United States. Congress, by the act approved March
3, 1891, appropriated the sum of $2,991,450 to compensate the Choc-
taws and Chickasaws for their interest in said lands, to the end that
they might become the absolute property of the United States, divested
of the trust, and open to settlement like other public lands. That ap-
propriation was made immediately available.

For a period of eleven months the executive authorities of the United
States have tailed to pay any part of the money so appropriated for
the exfinguishment of the interest of the Choctaws and Chickasaws
in these lands; but meantiine they have proceeded to make the pre-
liminary arrangements necessary to prepare the land for public settle-
ment, and have asked and obtained from the Congress now in session
an appropriation for the completion of such arrangements, with the
avowed purpose of speedily throwing the lands open to occupation by
citizens of the United States.

It an attempt shall be made to convert the said trust estate of the
United States into an absolute estate, without compensation to the
Choctaws and Chickasaws tor their interestin said lands, and to trans-
fer the lands to citizens of the United States, the Chickasaws will be
constrained to regard such action on the part of the United States as
a forfeiture of the trust estate now held by the United States therein,
and will assert the right of the Choctaws and Chickasaws to resume
the tull ownership and actual possession of said lands; and they will
be compelled reluctantly to resort to such measures as shall be proper
to contest the validity of any transfers of said lands to white men made
or attempted by the executive department ot the Government.

For protection and relief in the premises the Chickasaws appeal to
the Congress of the United States.

B. C. BurNEY,
OVERTON LOVE,
Chickasaic Delegates.



