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DEPARTMENT OF THE INTERIOR,
Washington, December 22, 1887.
The PRESIDENT:

I have the honor to submit herewith in duplicate, for the action of Congress, a
draft of a Dbill prepared in the Office of Indian Affairs, to accept and ratify an
agreement made January 13, 1885, with the confederated tribes and bands of Indians
occupying the Yakama Indian Reservation, in Washington Territory, for the relin-
quishment of their title to so much of said reservation as is required for the use of
the Northern Pacific Railroad, and to make the necessary appropriations for carry-
ing out the same. A copy of the letter of the Commissioner of Indian Affairs of the
29th ultimo upon the subject, with accompanying papers noted therein, is furnished -
with each copy of the bill.

The Commissioner reports that at the first session of the Forty-ninth Congress a
bill (8. 1211) for the purposes mentioned was passed by the Senate (July 8, 1886),
was referred to the Committee on Indian Affairs of the House of Representatives, and
by it reported adversely February 19, 1887 (see House Report No. 4138, Forty-ninth
Congress, second session, copy in duplicate herewith); that the bill now submitted
is, with the exception of the three concluding sections, amendments suggested by
his office, identical with that passed by the Senate as above mentioned. He also in-
closes copy of his office letter of May 6, 1887, addressed to this Department in reply
to the objections to the original bill in House Report 4138, above referred to; and he
concludes as follows:

“It is understood that the railroad has long since been constructed through the
reservation, and as the Indians—particularly the individual claimants for damages—
are continually inquiring why they are not paid the compensation moneys awarded
to them under the agreement, and it is difficult to make them comprehend the reason
for the delay, some definite and final action by Congress on this measure appears
eminently desirable.”

The views of the Commissioner have the concurrence of this Department.

1 have the honor to be, very respectfully, your obedient servant, :

L. Q. C. LAMAR,
Secretary.

DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
Washington, November 29, 1887.

SIr: I have the honor to inclose herewith, in duplicate, the draft of a bill to
accept and ratify an agreement made Janunary 13, 1885, with the confederated tribes
and bands of Indians occupying the Yakama Reservation, in the Territory of Wash-
ington, for the relinquishment of their title to so much of said reservation as is re-
quired for the use of the Northern Pacific Railroad, and to make the necessary ap-
propriations for carrying out the same, and respectfully recommend that the same
be transmitted to the Congress for its consideration and action.

An abstract of the agreement will be found in office report to the Department of
February 14, 1885, reprinted with accompanying papers in Senate Ex. Doc. No. 21,
Forty-ninth Congress, first session, duplicate copies of which are also herewith in-
closed. The full text of the agreement is also incorporated in the bill herewith sub-
mitted.

At the first session of the Forty-ninth Congress a bill (8. 1211) for the purposes
mentioned was passed by the Senate (July 8, 1886), was referred to the House Com-
mittee on Indian Affairs, and by it reported adversely IF'ebruary 19, 1887 (see House
Report No. 4138, Forty-ninth Congress, second session, duplicate copies herewith
also inclosed).

The bill now submitted is, with the exception of the three concluding sections,
amendments suggested by this office, identical with that passed by the Senate as
above mentioned.

It is understood that the railroad has long since been constructed through the res-
ervation, and as the Indians—particularly the individual claimants for damages—
are continually inquiring why they are not paid the compensation moneys awarded
to them under the agreement, and it is difficult to make them comprehend the rea-
son for the delay, definite final action by Congress on this measure appears eminently
desirable.

Copies of office letter of May 6, 1886, to the Department in reply to the objections
of Mr. Hailey ‘House subcommittee) to the bill as framed are also herewith in-
closed for the information of Congress.

Very respectfully, your obedient servant,
A. B. Uprsnaw,
Acting Commissioner.
The SECRETARY OF THE INTERIOR.
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tate, right, title, and interest which they now have under and by virtue of the afore-
said treaty of June 9, 1855, in and to all that part of the Yakama Reservation, sit-
uate in the Territory of Washington, described as follows, viz:

“A strip of land not exceeding 250 feet in width; that is to say, 125 feet on each
side of the line laid dowu on the map of definite location of the route of the North-
ern Pacific Railroad wherever said line runs through said reservation, entering the
same at the presumed southeasterly boundary thereof, on the right bamk of the
Yakama River 8 miles below the mouth of Satass River, thence following through
said reservation to the north boundary thereof, at or near the mouth of the Atahnum
River, said strip of land being intended to be used by the said Northern Pacific Rail-
road Company, its successors, or assigns, as a right of way and roadbed, and con-
taining 1,000 acres or thereabouts. A copy of said map of definite location was on
the day of the date hereof produced and shown to said Indians in council assembled,
and is hereto annexed, marked with the letter D, and made a part of this agree-
ment.

““Also, in and to the three several pieces or parcels of land situate along and ad-
joining the said strip of land hereinbefore described, as the same are respectively de-
lineated on the three several copies of plats or maps thereof also now produced and
shown to said Indians and hereto attached and made a part of this agreement, marked,
respectively, with the letters A, B, and C, and containing, respectively, the following
areas—that is to say: Tract A (‘Satass’), 20.60 acres; tract B (‘ Toppenish’), 20.60
acres, and tract C (‘Simcoe’), 20.60 acres, the same being intended to be used by
the said Northern Pacific Railroad Company for the purposes of depots, station
houses, sidings, etc.

“In consideration of such surrender and relinquishment of lands as aforesaid,
amounting in the aggregate to 1,061.80 acres, the United States agrees to pay to the
said confederated tribes and bands of Indidns the sum of $5,309, being at the rate of $5
per acre, to be deposited in the Treasury of the United States to the credit of the said
confederated tribes and bands of Yakama Indians upon ratification of this agreenent
by Congress and necessary appropriations theretor, the aforesaid sum to be expended
for the benefit of said Indians in such manner as the Secretary of the Interior may
direct. : '

“And for the considerations aforesaid the United States further agrees, upon rati-
fication of this agreement by Congress and necessary appropriations therefor, to pay
to the individnal members of said confederate tribes and bands, parties hereto, whose
names appear in the schedule hereto annexed marked with the letter E, the reason-
able value of all improvements, whether of buildings, fences, crops, cultivated fields,
or otherwise, falling within the limits of the lands hereby agreed to be surrendered,
as the same shall be appraised and determined by a board of arbitrators to be com-
posed of the said Robert S. Gardner, party hereto on behalf of the United States, the
agent for the time being on behalf of said Indians, and such other person as they
two shall mutually agree upon, the amount of compensation so determined upon and
hereby agreed to be paid to be expended for the benefit of such individual Indians,
or paid to them in cash, in the proportions to which they may be severally entitled
appearing ®y said schedule, as the Secretary of the Interior may direct.

“‘All provisions of existing treaties with the said confederated tribes and bands not
affected by this agreement to remain in full force and effect, and this agreement to
be subject to ratification by Congress.

“In testimony whereof the said Robert 8. Gardner, United States Inspector, and
the nndersigned head chief, chiefs, headmen, and delegates of the aforesaid confed-
erated tribes and bands of Indians, have hereunto set their hands and seals, at the
place and on the day and year aforesaid.

“Robert 8. Gardner, United States Indian inspector; Joe Stuire, his x mark; Eneas,
his x mavk; Chet-a-mau-mene, his x mark; Weallept, his x mark; George Locea, his
x mark; Joseph Eysnucksa, his x mark; Cocea, his x mark; Snetups Colula, his x
mark ; Wachauea, his x mark ; Thomas Pearn; Willi-pi-pi, his x mark; Willie Shues-
ter, his x mark; William Wanto, his x mark; Thomas Simpson, his x mark; Thomas
Cree, his x mark; George Waters; Tecumseh Takotowit, his x mark; Wehipoo, his
x mark.

¢ Signed and sealed in presence of Virgil G. Bogue, Henry D. Cock, Walter J. Mil-
roy, Charley Oluey.

“YAKAMA AGENCY WasIL., Januwary 13, 1885.

“I certify that the foregoing agreement was read and explained by me, and was
fally wuderstood by all the above-named Indians of the confederated tribes and
bands constituting what are known as the Yakama Indiauns, before signing, and that
the same was signed by said Indiaus in my presence.

: ‘“ ANDREW RIDDLE, his x mark,
““ Witnesses: ‘¢ Official Interpreter.
“JAMES MCNAUGHT,
“R. H. M1LROY,
¢ United States Indiun Agent.”
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the necessary appropriations tor carrying out the same,” which said proposed legis-
lation formed the subject of Executive message to Congress, December 21, 1885, and
is printed, with accompanying papers, in Senate Ex. Doc. No. 21, of the present
session.

Mr. Hailey states that he finds incorporated in the bill as prepared a copy of an
agreement made with the Yakima Indians, January 13, 1885, and calling especial
attention to the recitals contained 1n the first seven paragraphs, and also to the first
line of the eighth paragraph of the agreement; desires to be informed of the object
or necessity for their introduction therein, contending that, if the Northern Pacifie
Railroad Company has any just claims on the United States by which the Govern-
ment is required to extinguish the Indian title to certain lands on the Yakima res-
ervation, there is no necessity for putting the obligations of the United States to the
Northern Pacific Railroad Company into an agreement made between the United
States and the Yakima Indians; and, on the other hand, if the Northern Pacitic Rail-
road Company has no just claims upon the United States for the relingnishment of
the Indian title to this land, that it is certainly wrong for Congress to pass the bill
presented, with the seven paragraphs embodied as a part thereot, as in his (Mr.
Hailey’s) opinion it would at least be an acknowledgment on the part of Congress
that the Northern Pacific Railroad Company still had rights and claims upou the
United States by virtue of the old acts of Congress referred to in the agreement.

The recitals in the agreement to which Mr. Hailey excepts read as follows:

‘““Whereas, by section 1 of an act of Congress approved July 2, 1864, entitled ‘An act
granting lands to aid in the construction of a railroad and telegraph line from Lake
Superior to Puget Sound on the Pacific coast, by the northern route’ (13 Stat. L., 365),
the Northern Pacific Railroad Company was authorized and empowered to lay out,
lgcate, construct, furnish, maintain, and enjoy a continuous railroad and telegraph
line, with appurtenances, namely: Beginning at a point on Lake Superior, in the
State of Minnesota or Wisconsin, thence westerly by the most eligible railroad route,
as shall be determined by said company, within the territory of the United States, on
a line north of the forty-fifth degree of latitude to some point on Puget Sound; and

“Whereas, by section 2 of said act, Congress granted to said company the right of
way for the construction of said railroad and telegraphline, to the extent of 200 feet
in width on each side of said railroad where it may pass throngh the public domain,
including all necessary ground for station buildings, workshops, depots, machine
shops, switches, side tracks, turntables, and water stations; and

‘“Whereas, by said section 2, Congress provided that the United States should ex~
tinguish, as rapidly as may be consistent with public policy and the welfare of the
Indians, the Indian titles to all lands falling under the operation of this act and
acquired in the donation to the road named in the act; and

‘“‘Whereas, by treaty between the United States and certain confederated tribes and
bands of Indians therein designated as the Yakima Nation of Indians, concluded at
Camp Stevens, Walla Walla Valley, June 9, 1855, duly ratified and proclaimed (12
Stat. L., 951), a tract of land therein described, situate in the Territory of Wash-
ington, was reserved from the land thereby ceded, for the use and occupation of said
confederated tribes and bands of Indians, as an Indian reservation; and

‘“Whereas, by article 3 of said treaty, it is provided that, ‘if necessary for the public
convenience, roads may be run through said reservation, and on the other hand the
right of way with free access from the same to the nearest public highway issecured
to them, as alsotheright in common with citizens of the United States to travel upon
all public highways; and

‘““Whereas the said Northern Pacific Railroad Company did, on or about the 20th day
of October, 1884, file in the Department of the Interior a certified map showing the
definite location of its line of railroad through the Yakima Indian Reservation, from
the presumed southeasterly boundary of said reservation on the bank of the Yakima
River, 8 miles below the month of Satass River, to its north boundary near the mouth
of Atali-num River, all being in Washington Territory, as definitely fixed and deter-
mined in compliance with the several acts and resolutions of Congress relating to the
Northern Pacitic Railroad, and as approved by the board of directors of said com-
pany, by resolution passed June 21, 1883 ; also three several descriptive plats of ground,
required by said railroad company for station purposes, designated as ‘Satass,’
‘Toppenish,” and ‘Simcoe,” respectively, and severally containing an area of 20.60
acres, exclusive of the right of way of 125 feet in width on each side of the center
line of said railroad; and

‘“Whereas the said Northern Pacific Railroad Company now desires to construct its
line of railroad through the Yakama Reservation, upon the route so designated, and
claims the right by virtue of said recited act so to do:

““Now, therefore, in order to fulfill the obligations of the Government in the premn-
ises, this agreement, made, etec.”

In reply to Mr. Hailey’s comments, 1 have to say that I am informed that the
agreement in question was prepared in consonance witlh a form long previously
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respect to its right of way, not as to its grant of land; for, as already shown, it had
no grant of lands on the reservation. No reasous of public policy demanded a for-
feiture of its right of way, granted by the act as a separate and distinet concession;
but, on the other hand, the most enlightened policy dictated its recognition. Hence
Congress and the executive branch of the Government extinguished the Indian title
as to the right of way, carefully limiting all that was done to that one grant. In
this, as before stated, there’was nothing in the judgment of your committee incon-
sistent with a clear and well-defined intent to insist upon the breach ot condition as
to the grant of the odd sections in fee.

‘“ The Indian title was the mere right of occupancy; protected by treaty or reser-.
vation it remained the same; in either event the lands were public lands of the
United States. The United States did not grant these to the company, but ex-
pressly reserved and exempted them from its donation. It could and did, however,
give the company a right of way through them. Such right it would always give
in a proper case. That the recognitione of a former grant of that kind, or even a
new grant thereof, can be considered as a waiver of breach of another grant, of a
separate and distinct estate, is, in the judgment of your committee, an untenable
position. It would violate the obvious intent of Cougress, as shown in all its legis-
lation affecting the grant, and leave this immnense area of the public domain irrevo-
cably consecrated to this corporation without restriction or control even to accom-
plish the simplest object of its ereation. That Congress, by the act of 13882, intended
any such result as that is beyond the credence of your comwmittee. We think it was
intended merely to contirm the right of way, and that nothing in the proceedings
taken for that purpose legally operated as a waiver of the reserved rights of the
United States as to the grant of lands.”

* * * * * * Bl

House report, from which the foregoing is an extract, was adopted, in its entirety,
by the House Committee on Public Lands of the present Congress (see House Report
No. 1226, Forty-ninth Congress, first session), and as the arguments and conclusions
therein equally apply to the Yakima Reserve, which also was not incladed in the
%ra,nted lands (Idem., p. 8), it would appear unnecessary for this office to offer apy

urther explanation on the subject.

(2) Mr. Hailey objects that the agreement is signed by 18 Indians only, out of a
population of 3,200, *“while treaty made with these Indians in 1835 (which they have
kept) says that no part of their land shall be taken with (without?) their consent.”

In answer to this objection, I have to say that the agreement appears to have been
executed in accordance with the instructions contained in Department letter of No-
vember 17, 1884, to Inspector Gardner, the officer who conducted the negotiations
with the Indians (see copy thereof in Senate Ex. Doc. No. 21, Forty-ninth Congress,
first session, pp. 7-9); and that I do not find in the treaty with the Yakimas any
such provisions as that mentioned by Mr. Hailey.

A referencde to that treaty (12 Stat., 955), by which a large tract of country was
ceded to the United States, will show that it was signed by 14 Indians only, belong-
ing to the confederated tribes, and that it was accepted and ratitied by the Senate
in that shape.

(3) Mr. Hailey further calls attention to the language of the certificate of the
interpreter, his signature, and the witness to his signature, James McNaughton,
who, as he is credibly informed, was the attorney of the Northern Pacific Railroad
Company at that time. Mr. Hailey claims that there was no necessity for him, the
attorney, to be there at that time, Inspector Gardner having been furnished with
maps showing the amount and description of land for which the United States de-
sired to negotiate.

In answer to these objections I would remark that—

In the testimmonium of the agreement the Indians signing are described (following
the manner of the treaty) as ‘‘head chiefs, chiefs, headmen, and delegates of the
aforesaid confederated tribes and bands of Indians,” and although their representa-
tive capacities are not affixed to their names, it is presumed the inspector satisfied
himselt that they were such.

It is true that the interpreter’s certificate does not verify this fact, as perhaps it
should properly have done, but it states that he had read and explained the agree-
ment to the Indians signing, that they fully understood it, and that they signed it
in his presence, which I respectfully submit is all sufficient for the purpose. The
interpreter appears to have been unable to sign his namne, and the attestation should
strictly have been framed accordingly, but experience has shown that notwith-
standing all precantions it is not always possible to procure papers from Indians
executed with the precision of ordinary legal documents.

With regard to the presence of Mr. McNaughton, one of the attesting witnesses
to the interpreter’s certificate, it does not appear that the office had any knowledge,
prior to the receipt of Mr. Hailey's letter, that he was in any way connected with
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affected by this agreement to remain in full force and effect, and this agreement to
be subject to ratification by Congress.

“In testimony whereof the said Robert S. Gardner, United States Indian inspector,
and the undersigned head chief, chiefs, headmen, and delegates of the aforesaid con-
federated tribes and bands of Indians have hereunto set their hands and seals, at the
place and on the day and year aforesaid.

“Robert S. Gardner, United States Indian inspector; Joe Stuire, his x mark;
Eneas, his x mark; Chet-a-mau-mene, his x mark; Weallept, his x mark;
George Locea, his x mark; Joseph Eysnucksa, his x mark; Cocea, his x
mark; Snetups Colula, his x mark; Wachauca, his x mark; Thomas Pearn;
Willi- p1 i, his x mark Willie Shuester his x mark; Wllham Wanto, his
x mark; Thomas Slmpson his x mark; Thomas Cree, his x mark; George
Waters+ Tecumseh Takotowit, his x mark; ‘We-hi-poo, his x mark.

‘‘Signed and sealed in the presence of Virgil G. Bogue, Henry D. Cock, Walter J.
Milroy, Charley Olney.
“YAKAMA AGENCY, WASHINGTON TERRITORY,
“January 13, 1885.
“I certify that the foregoing (mreement was read and explained by me, and was
fully understood by all the above-named Indians of the confederated tribes and bands
constituting what are known as the Yakama Indians, before signing, and that the
same was signed by said Indians in my presence.
¢“ANDREW RIDDLE, his x mark,
“Qﬁwml Intup)efer.
““Witnesses:
“JaMESs MCNAUGHT.
“R. H. MILrOY,
“United States Indian Agent.”

SEc. 2. That for the purpose of carrying the provisions of this act into effect, the
sum of $8 295.80 is hereby set aside out of any moneys in the United States l‘leasury
not otherwise appropriated, $5,309 whereof shall be deposited in the United States
Treasury to the credit of the confederated tribes and bands of Yakama Indians, and
be expended for the benefit of said Indians in such manner as the Secretary of the
Interior may direct; and the balance, or sum of $2,986.80, shall be deposited in the
United States Treasury to the credit of the individual Indians, members of the said
confederated tribes, whose names appear on the Schedule E, referred to in said re-
cited agreement, to be expended for the benefit of such individnal Indians, or paid to
them in cash, in the proportions to which they muy severally be entitled appearing
by said schednle, as the Secretary of the Interior may direct.

SEc. 3. That the right of way over the land relinquished by said agreement to the
United States for the construction of the said Northern Pacific railroad and the use
of the several parcels of land so relinquished intended to be used for depots, stations,
sidings, etc., for said railroad, are hereby granted to the said Northern Pacitic Railroad
Compapny, its successors and assigns, for the uses and purposes in said agreement set
forth: Provided, That the said Northern Pacific Railroad Company, its successors or
assigns, shall, w1thm sixty days from the taking effect of this act, pay to the Treas-
urer of the Umted States said sum of $8,295.80 hereby appropriated to be paid by the
United States for the lands and improvements so as aforesaid relinquished to the
United States by said agreement, and shall within the same time file with the Sec-
retary of the Interior its written acceptance of the conditions of this section: dAnd
provided further, That the said Northern Pacific Railroad Company, its successors and
assigns, do and shall pay any and all damages which the United States or said In-
dians, individually or in their tribal capacity, orany other Indianslawfully occupying
said reservation, may sustain by reason or on account of the act or acts of the said
railroad company, its successors or assigns, agents or employés, or on account of fires
originating by or in the construction or opemtlon of said railroad, the damages in
all cases to be recovered in any court of the Territory of Washmfrton having juris-
diction of the amount claimed, upon suit or action instituted by the proper United
States Attorney in the name of the United States: Provided further, That the said
United States Attorney may accept such sum of money in satisfaction of any such
injury or damages as in his discretion may be just, and if so accepted before suit or
action is commenced, no snit or action shall be instituted, and if accepted after
commencement of suit or action, the same shall be dismissed at the cost of said com-
pany, its successors or assigns.

SEC. 4. That all moneys accepted or recovered under the provisions of section 3 of
this act shall be covered into the Treasury of the United States, and if accepted or
recovered on account of damages sustained by said Indians in their tribal capacity













































