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Mr. PETTIGREW presented the following 

PAPER RELATING TO THE CLAIM OF THE SISSETONS AND WAH
PETONS FOR ANNUITIES UNDER TREATY OF 1851. 

It bas been said: 
First. That the Sisseton and Wahpeton people were disloyal and en

gaged in the. Sioux outbreak of 18G~, and, therefore, that the confisca
tion of their annuities by the act of 1863 was a just and proper meas
ure; and 

Second. That by reason of gratuitous appropriations by Congress 
they have received at the bands of the Government more than their 
confiscated annuities would amount to, and that they have been munifi
cently treated by the Government-better, in fact, than any other tribe 
ofl Indians with which the Government has bad dealings. 

I shall, as briefly as possible, discuss the contentions. 
During that outbreak of 1862, the history of which it is not necessary 

to state here, the Sisseton aud Wahpeton bands not only preserved 
their obligations to the United States, and freely periled their lives to 
rescue the residents of the vicinity and in obtaining possession of white 
women and children made captive by the hostile bands, but 250 of them 
served in the Army of the U11ited States and foug4t against their 
brethren. These facts have been, officially and otherwise, so many 
times and so fully demonstrated and proved beyond peradventure of 
question that I ought not take up the time in discussing them, and would 
not if it were not for the fear that some who are not familiar with the 
history of the case may have formed an erroneous opinion as to the 
loyalty of these people. It is a matter of fact, which the records of the 
Government will substantiate, that the Sisseton and Wahpeton bands. 
of Sioux IudiallS never committed an overt act against the Government 
of the United States before, during, or since the outbreak of 1862, but 
at all times and under the most trying and exaRperating circumstances 
have been its most loyal and steadfast friends, and at all times have 
rendered it the most patriotic and faithful service. 

The Commissioner of Indian Affairs, speaking upon this subject in 
his Annual Report for the year 1866, pages 46 and 47, says: 

A thorough examinai;ion of the whole matter relating to these Sioux resulted in 
the deliberate conviction that as a people they (the Sissetons and Wahpetons ) had 
n ot been treat ed fairly or with just discrimination by the Government, and the for
feiture of their annuities had been a measure uncalled for a nd unjust to a large num
ber of people who had not taken part in the outbreak of 1862. · 
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In his letter of April 20, 1866, to the Secretary of the Interior, the 
Commissioner said: 

It is apparent that this outbreak took place at first among the lower bands (the 
Meclawakanton and Wahpakootas) and that the upper ba,nds (the Sissetons and 
Wahpetons) for the most part refusecl to take part in it. >+ * * Many of those 
who felt no inclination toward hostilities feared that the vengeance of the whites 
would fall upon them as a portion of the tribes and iied to the northward, leaving 
their homes (Id., 225). Many of these men have, for the past three years, been home
less wanderers and actually suffering from want-a very poor return for services 
rendered to the whites at the risk of their lives. The Government, as it bas acknowl
edged by several enactments, owes these people a debt of grn:titucle, and bas not dis
charged that debt, but has deprived them of their share of the property and income · 
of their people, by act of 1863, abTogating all tTeaties. (Icl., 226.) 

In his letter to the Secretary of May 18, 1866, the Commissioner says: 
In this speecly suppression of the outbreak many friendly Indians acted as scouts 

and otherwise rendered good service. They never committed any acts of hostility. 
"' * " They have remained friendly while compelled to a vagabond life for three 
years by the indiscriminate confiscation of all the land and property of their people. 
* * * The amount for which they sold their large tract of land-being in 1862 over 
$5,000,000-was forfeited and immense damage done to their property by the troops 
and captive camp in the fall oithe year. The crops belonging to the farmer Indians 
were valued at $125,000, and they had large herds of stock of all kinds, fine farms 
and improvements. The troops and captives, some 3,500 in number, lived upon this 
property for fifty clays. 

On page 2:L.7 of the same report the Commissioner says: 
As giYing much valuable information in regard to the feeling and wishes of these 

Indians, and aiding in the foundation of a just judgment as to the proper disposition 
of these bnnds, I herewith transmit copies of two papers, marked E and F, being a 
petition from theiT chiefs, dated December, 1864, and a letter from Rev. Mr. Riggs, 
formerly missionary among them. If, as the information at band appears to justify, 
we are to trust in the fTiendly disposition of these people, their location near Fort 
vVadsworth would be a wise measure and a protection to the frontieT settlements, 
and I recommend that pToper instl'llctions be sent to the treat y commissioners in 
regard to the point to be tixed upon fOT their restdence. 

But there aTe 600 to 800 people of these bands at and near Fort Wadsworth in gTe! t 
want, while they are able to eam their living and willing to do so if they can be 
furnished with implements and seeds, and measures should ·be taken to provide them 
with these necessaries in time for the spring work. They will till the ground for this 
season, at all events, to such e)\_ tent as is possible, n ear Fort \\Tadsworth, and I trust 
that some meaus will be provided for enabling them to do this to advtwtage. 

The Commissioner of Indian Affairs, in a letter to the Secretary of 
the Intedor, dated March 22, 1888, upon the subject of certain legisla
tion then pending for the relief of the scout portion of the Sisseton 
and Wahpeton bands, and after making a detailed statement of the 
funds of the four bands arising under the two treaties of 1851, and 
subsequent appropriations made for removal, damages sustained by 
white settlers, etc., says: 

In reference to the foregoing account of moneys paid to and on account of the 
several bands of Sioux mentioned in the proposed bill (H. R. 6464), I can not refrain 
from saying that, in my estimation, the legislation based npon it would perhaps 
peTpetnate and make irremediable a gTeat ''i'l'Ong which has been perpetrated upon 
the Sisseton and \¥ahpeton bands, who have been unfortunately classed with the 
other named bands, the Meclawakanton an<l Wa.hpakoota. To make this clear the 
following statement of facts seems necessary: At the time of the outbreak of the 
Lower Sioux, composed of the two bands last mentioned (the Medawakanton and 
Wahpakoota) , in Minnesota, in 1862, the fhst-named two b ands (the Sisseton and 
Wahpeton, called also the Upper Sioux) were living on separate reservations, lying 
p artly in Minnesota and paTt ly in Dakota, secured to them by separate treaties, 
under which they weTe entitled to an annuity of $73, 600 for fift y yeaTs, beginning 
July 1, 185!:1. Twelve installments had been a.ppropriated ·:f when, in 1862, t h e otheT 
bands (the Medawakanton and Wahpakoota) oTganized an outbTeak ~tud massacre 
of white settlers in the vicinity of the reservation occupied by the friendly Sissetofis 
and Wahpetons. By act of CongTess, FebruaTy 16, 1863, in which the outraged 
feelings of the country, as well as its indiscriminating wrath, found expTession, all 
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treaties with the four bands were abrogated, their lands in Minnesota and their 
funds were confiscated, although part of the Sisseton and Wahpeton bands remained 
loyal and enlisted in the Army. 

In 1867 the Government, having been convinced that a great wrong had been done 
in the case of t he t\is:seton and Wahpeton bancls, who not only r eframed from hostil
ities but bad periled their lives in defense of the whites and in delivering a large 
number of capt ive women and children who bad been captured by the hostiles, 
appointed a cornmi~sion to trea,t with these bands. This treaty, concluded F ebruary 
19, 1867, in its preamble recites the fact that the act of February 16, 1863, bad 
wronged these b ands, and the thhd aTticle, "for and in consideration of the faithful 
services said to h [LVe been rendm:ed by them," and "in consideration of their con
fiscated annuities, r eservations, and improvements," set apa,rt for the scouts and their 
families the Traverse Lake Reservation; and the fourth article for the others, who 
fled from the hostiles to the North, the reservation of Devils Lake. * 7<· '~ But 
what did we give them by this treaty as as a reward for their faithful services in 
which they had imperiled t heir lives ; and in compensation for their annuities, which 
were confiscated; and for their crops, which our troops consumed, valued at $120,000; 
and for their valuable lands in Minnesota, from which they were driven; and for the 
right of way for roads through their lands in Dakota~ 

What was the valuable consideration given to which we refer as compensation for 
all their loss and wrong~ Simply the reservations in Dakota on which they live, 
which were theirs already. 

General Sibley, who had command of the United States troops dur
ing the outbreak, in a letter dated July 13, 1878, says: 

I have the best reason for knowing that as a general rule the chiefs and headmen 
of these divisions not only had no sympathy with those of their kindred who took 
part in the massacre, but exerted themselves to save the lives of the whites then in 
the country, and joined the forces under my commaml as scouts and rendered signal 
and faithful service in my campaigns against the hostile Sioux, and subsequently in 
guarding the passes to the settlements aga,inst raiding parties of their own people. 
I have always regarded the sweeping act of confiscation referred to as grossly unjust 
to the many who remained faithful to the Government, and whose lives were threat
ened and their property destroyed as a result of that fidelity. 

Having been in command of the forces which suppressed the outbreak and pun
ished the participators in it, I became necessarily well informed as to the conduct of 
the bands and individuals who took part for or against the Governm~nt during the 
progress of the war, and I have repeatedly, in my official capacity, called the atten
tion of the Government to the great injustice done the former class by including 
them in the legislation which deprived them of their annuities. 

Bishop Whipple, in a letter dated December 26,1877, says: 
I believe that there were many of the Lower Sion:x who showed great heroism in 

opposing the hostile. It was to such men as Tacopi, Wakeauwashta, ·wabasha, 
Wakeant owa, and others we owe the deliverance of the white captives. So far as I 
know aml believe, there were hundreds among the Upper and Lower Sioux who 
were not at any time hostile to us. They were in the minority and overborne by 
the fierce warriors of host1le bands. I have not the slightest doubt that we not 
only owe t he lives of the rescued captives to the Sioux who were friendly, but our 
immunit y from Indian wars since is due t o t h e wisdom of Gen. H. H. Sibley in 
employing these friendly scouts to prot ect our borders. I appreciate your efforts to 

.secure justice to our friends, even if they have red skins. 

Charles Crissey, United States Indian agent, in a letter dated .August 
26,1882, says: 

SIR: I am convinced that these claims as presenteo arc just aud equitable, and that 
there is justly due the said Indians all the moneys and annuities from which they 
were deprived by the act of Congress entitled "Au act for the relief of p ersons for 
damages sustained by depredations ancl injuries by certain bands of Sioux Indians," 
approved F ebruary 16, 1863 (12 St at. L ., 652), and thit~ becaut~e the said Indians did 
r emain fait hful to the United States and did assist in subduing the outbreak, pro
t ecting the white p eople, and also in carrying on war against their own people, serv~ 
ing all the way from three to :five years as scouts under General Sibley, and receiv
ing no pay a part of the time. 

For this fideli t y t hey were punished, and now seek redress, which in all moral cer
tainty t hey are entitled to-not only because of the dollars and cents of which they 
have been deprived, but as a mat ter of honest, square dealing between the Govern
ment and its servants. 
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The House Committee on Indian Affairs, in Report No. 1953 of the 
Fiftieth Congress, :first se~o;sion, says: 

The Committee on Indian Affairs, to whom was referred the bHl (H. R. 6464) for 
the relief of certain Sisseton and Wahpeton Sioux Iudians who served in the armies 
of the United States against their own people, respectfnlly report the following 
statement of facts, as sot. forth in the letters of the honorable Secretary of the Interior 
and from the honorable Commi ssioner of Iudian Affairs, together with letterFJ from 
General Sibley and Bishop Whipple, who were personally ~tcqnaintecl with the facts 
herein set forth; also a letter from Sarah Gooclthunder to Bishop Whipple, which 
makes its own uuexpressecl bnt most pathetic plea for the relief asked for in this bill 
for thoFJe who lost everything in their devotion to the whites, ·and who have so long 
suffered from the wrongs we have inflicted upon them. 

We also give a detailed statement of the obligations \ve were under to these peo
ple and of the manner in which they were crnelly deprived of these rights, and 
respectfully submit that the remedy proposed in this bill is not what strict justice 
demands. The bill submitted by the Department as a substitute for bill H. H. 6464 
we have amended so as to include as beneficiaries of this act, with those who served 
as scouts in the armies acting against the Sioux, members of the same bands who 
were at the time of the outbreak serving in the a,rmies of the United States in the 
war of the rebellion. We also think that the bill should he so amended as to pro
vide for twenty-seven annual payments, and not for twenty-five, as recommended by 
the Department, for the payments of 1862 and 1863 were never made to them, the 
outbreak occurring in August of 1862, before the money, which was on the road for 
the purpose, reached the reservation, and that appropriated for the year 1863, before 
the outbreak occurred, was covered back into the Treasury, so the amount appropri
ated for the payment of these scouts and soldiers should include their pro Tata share 
in the payments clue for those two years, which would be $36,800. 

We recommend that the bill, so amended, do pass. ' 

The preamble to the treaty of 1867 recites that-
Whereas it is understood that a .portion of the Sisseton and Wahpeton bands of 

Santee Sioux Indians, numbering from 1,200 to 1,500 persons, not only preserYed their 
obligations to the Government of the United States during and since the outbreak 
of the Medawakanton and other bands of Sioux, in 1862, but freely periled their lives 
during the outbreak to rescue the re>Jidents on the Sioux Reservation, and to obtain 
possession of white women and children made captives by the hostile bands, and 
that another portion of said Sisseton and ·wahpeton bands, numbering from 1,000 to 
1,200 persons, who did not part icipate in the massacre of the whites in 1862, fearing 
the indiscriminate vengeance of the whites, fled to the great prairies of the North
west, where they still remain; and 

Whereas Congress, confiscating the Sioux annuities and reservations, made no 
provi ion for the support of these, the friendly portion of the Sisseton and Wahpeton 
bands, etc. ; and 

Whereas the Reveral subdivisions of the fi·iendly S)sReton and Wahpeton bands 
ask, through their representatives, that their adherence to their former obligntions 
of friendship to the Government and people of the United States be recognized, and 
that provision be made to enable them to r eturn to an agricultural life, etc. 

In fact, the records of both the Interior and War Departments 
abound in evidence showing the loyalty, patriotism, and services of 
these people, consisting of reports from Army officers, Indian agents, 
missionaries, and others. 

Can, or will, anyone undertake to controvert the statement of Gen
eral Sibley, who was in command of the United States troops during 
the outbreak and for years afterwards; or the statement of that grand 
old man, Bishop Whipple, who bas devoted his whole life and energy 
to the civilizat.ion, Ohristianization, and advancement of the Indian 
race, and who was persmJally present and cognizant of an the facts 
and circumstances connected with that outbreak; or the offich1l state
ment of the bead of the Indian. Bureau, who was charged with the duty 
of investigating and reporting the cause of and every fact and circum
stance connected in any way with .. the outbreak~ I think not, for 
every official letter, every official document, and every statement from 
every source bearing upon the subject confirms the fact of the loyalty, 
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patriotism, and heoric services of these people. It has never been 
questioned, officially or otherwise. 

I shall now proceed to discmss the second contention. In order to do 
so it will be necessary to go ba0k and recite some l1istorical facts, and 
in so doing I shall endeavor to show that these people have been over
reached in every transaction with the Government. 

In the year 1851, and prior thereto, the Sisseton aud Wahpeton bands 
and the Meclawakanton and vVahpakoota bands of Sioux Indians owned 
a very large tract of country withiu the 110w States of Iowa, Minnesota, 
and Wisconsin. In July of that year two separate treatie::-~ were made, 
one with the Sisseton and Wahpetons and the other with the Meclawa
kantons and Wallpakootas, by the terms of which there were ceded to 
the United States 32,000,000 acres of land. 

By the treaty with the Sisseton and Wahpeton bands, as considera
tion for the cession of certain lands tlJerein described, the United 
States agreed to pay to said Indians the sum of $1,665,000, out of 
which certain payments were to be made as therein specified, and the 
balance-to wit, the sum of. $1,360,000-was to remain in trust with the 
United States, and 5 per cent· interest thereon paid annually to said 
Indians for the period of fifty years, as therein provided, commencing 
July 1, 1852, the said interest amounting to $68,000 per annum. 

The third article of said treaty, setting apart a reservation for said 
Indians, was stricken out by the Se11ate in the ratification of said 
treaty, and by the amendment thereto the United States agree<l to pay 
said Indians at the rate of 10 cents per acre for the laud included 
in tbe reservation provided for in that article, the amount, when ascer
tained, to be added to the trust fund provided by the fourth article. 
It was ascertained that the reservation thus to be paid for contained 
1, t20,000 acres, and at the rate of 10 ceuts per acre amounted to 
$112,000, yielding an annual interest of $5,600, which was provided 
for by an item in the act of August 30, 1852 (10 Stat. L., 52), making a 
total interest of $73,600 dne these Indians annually for the period of 
fifty years from July 1, 1852. 

The ceded country contains an area of 17,770,000 acres, and at 10 
cents per acre amounted to a total consideration of $1,777,000. Of 
this amouut the sum of $305,000 was paid out for certain purposes 
specified in the treaty, and the balance, $1,4 72,000, was "to remain in 
trust with the United States, and five per centum interest thereon to 
be paid annually to said Indians for the period of fifty years, com
mencing the first clay of tTuly, eighteen hundred and fifty-two, which 
shall be in full payment of said balance, principal and interest, the 
said payment to be applied under · the direction of the President, as 
follows, to wit," etc. 

Now, if we estimate the 17,770,000 acres ceded by the treaty of 1851 
(for which the Government agreed to pay 10 cents per acre) at $1.25 
per acre, the minimum price of Government land, we find as the result 
the sum pf $22,212,500, and deducting therefrom the $305,000 cash paid 
out under the treaty a11d the fifty installments of $73,600 each, amount
ing in the aggregate to $3,985,000, we find the Government the gainer 
in this transaction in the sum of $18,227,500. But this is not the worst 
feature of this treaty and the one doing the Indians the most wrong 
and injustice. By reference to the fourth article of said treaty it will 
be observed that the United States agreed to pay to said Indians the 
consideration therein named, $1,665,000, which was augmented to the 
sum of $1,777,000 by the amended third article of said treaty. 
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But this agreement on the part of the Government to pay was never 
carried out and was never intended to be. The ignorance of tbe Indians 
was taken advantage of and a subsequent article inserted in the treaty 
providing that the payment of the interest on the principal sum for the 
period of fifty years should be in full payment of both the principal and 
interest. Of the consideration agreed to be paid to the Indians, the 
sum of $1,472,000 was to remain in trust with the United States, and 
the interest, $73,600 annually, was to be paid to the Indians. Bnt by 
a subsequent article inserted in the treaty they were 11ever to have 
the money agreed to be paid them for the.ir la11ds, a most outrageous 
and uuconseionable transaction. This sum, $1,472,000, added to the 
$18,2:27,500 already shown to have r esulted to the beuefit of the Govern
ment by reason of the difference in the price paid for the lands and the 
minimum price of public lands, makes a total of $19,699,500 profit to 
the Government under the treaty of 1851. The Government, when the 
treaty was ratified, took the ]and and, at the end of fifty years, takes the 
consideration agreed to be paid tLe Indians therefor, a great and mon
strous wrong without parallel in the history of any civilized govern
ment, and for which by every reason of justice and fair dealiug full 
reparation shouid be made. 

A provision was inserted in the amended third article of the treaty 
of 1851 which reads as follows: 

It is f nrther stipulated that the President u e authorized, with the assent of said 
bands of Indians, p:utieR to this treaty, and ns ~-; oon after they i'ihall ·have given t heir 
assent to the foregoing w·ticlA as may ue convenient, to cause to be set apart by 
appropriate la,ndmarks and boundarif's such tract of conntr.v without tlte limits of 
the cession made by tlte first (2d) article of tbe treaty as may be satisfactory for 
their future occupancy and horne: Prollided, That the President may, by the consent 
of these Indians, vary the conditions a,foresaid if deemed expedient. 

Under the authority therein vested in bim the President so far varied 
the conditions of said Senate amendment as to permit said bands to 
remain on the lands originally set apart for them by the third article 
of the treaty, and no "tract of country without the limits of the ces
sion" was ever provided for them. 

Matters thus ran along until the act of July :n, 1854 (10 Stat., 326), 
wherein the President was authorized "to confirm to the Sioux of Min
nesota forever the reserve on the Minnesota. River now occupied by 
them, upon such conditions as he may deem best." 

The President took no direct action to confirm said reservation to 
these Indians as authorized by t,he act, and finally a treaty was entered 
into with them on June 19, 1858 (12 Stat., 1037), by article 1 of which the 
lands on the sontl1 side of the Minnesota Hiver were set apart as a res
ervation for these bands, and by article 2 it was agreed to submit to 
the Senate the question as to whether they had title to the lands within 
the reserva,tion, and if so, what compensation should be allowed them 
for that part thereof lying on the north side of the Minnesota River; 
whether they should be allowed a specific sum therefor, and if so, how 
much, or whetl1er the same should be sold for their benefit. · Similar 
provisions were incorporated in the treaty of June 19, 1858, with the 
Medawakanton and Wahpakoota bands (10 Stat., 1031). 

Under date of June 27, 1860, the Sertate-
Resolved, That said Indians possessed a just and valid right and title to said 

reservations, and that they be allowed the sum of 30 cents per acre for the lands in 
that portion thereof lying on the north side of the Minnesota Hiver, exclnsive of 
the cost of survey and sale or any contingent expenses that may accrue ' rhatever, 
which by the treaties of June, 1858, they have relinquished and given up to the 
United States. 



CLAIM OF THE SISSE'I'ON AND WAHPETON INDIANS. 7 

It was further resolved that all persons who bad in good faith settled 
and made improvement.s on lands within said reservations, believing 
them to be Government lands, should have the right to preempt 160 
acres; and in case such settlement bad been made on lands reserved 
for the Indians by article 1 of the treaty on the south side of said 
river the asscntof the Indians was to be obta.iuecl (12 Stat., 1012). 

It was ascertained that the reservation of the Sisseton and vVahiJeton 
bands lying nortll of .the Minnesota Hiver contained an area of 560,600 
acres, whieb, at 00 'cents per acre, the price fixed by the Senate resolu
tion, amounted to $170,880. It was also ascertained that the reserva
tion of the Medawakanton and vVahpakoota bands lying north of the 
Minnesota River contained an area of 320,000 acres, and ~tt t.be price 
ftxerl by the Senate resolution amounted to $96,000, and these two 
amonnts were appropriated by items contained in the Indian appropria
tion act of .lVIarch 2, 18G1 (12 Stat., 237). 

By the act of March 3, 1R63 (12 Stat., 819), the President was author
ized and directed to assign and ~et apart for the Sisseton, Wahpeton, 
Medawakantmt, and Wab})akoota bands a traet of unoccupied land 
outside the limits of any State sufficient in exte11t to enable him to 
assign to each member of said bands 80 acres of good agricultural 
land. By sections 2 and 3 of said act the lands set apart for these four 
bands of Indians l.>y article 1 of the two treaties with them of 1858 
were to be surveyed ancl appraised, aud thereaft.er to become subject to 
preemption at the appraised value thereof, etc., and section 4 provides 
the manner of disposing of tlte proceeds derived therefrom. 

Here again the Government bad the advantage over the Indians to 
the extent of the difference between 30 cents per acre and $1.25 per 
acre, the minimum price of public lauds, that difference being $529,870. 

SISSETON AND W .A.HPE1'0N LANDS IN DAKOTA. 

After the cession of lands in Iowa and .Minnesota and Wisconsin by 
the treaty of 1851, the Sisseton and Wahpeton bands still ownerl a vast 
region in Dakota. By article 2 of the treaty of February 19, 1867 (15 
Stat., 505), the boundaries of the country so owned by these bands were 
described and defined, and within which country two reservations were 
set apart (articles 3 and 4), one at Lake Traverse, containing an area of 
91~, 780 acres, and the other at Devils Lake, containing an area of 230,400 
acres. By this treaty these Indians made certain valuable concessions 
to the United States in consideration of which those residing upon the 
Lake Traverse Reservation (article 6) were to ,have $750,000 in cash 
and $30,000 annually thereafter forever, and those residing upon the 
Devils Lake Reservation (article 7) were to have $450,000 in cash and 
$30,000 annually thereafter forever. The said two articles, and all 
others up to and ineludiug article 14, all of which made valuable con
cessions to the Indians, were stricken out by the Senate and others 
inserted imposing bard conditions, in violation of the treaty as made, 
and as thus amended it was sent back for their ratification. These 
Indians, by reason of the unconstitutional and unjustifiable confiscation 
of their annuities by the act of 1863, and the loss of their crops, stock, 
.and improvements, were broken in spirit, de~titute, and starving. 

By their friendship to the whites and services to the Government 
during the outbreak they had incurred the hatred of the other tribes of 
Sioux, and, therefore, dared 11ot go west into Dakota, where game was 
plenty, and hunt for food and clothing, but were obliged, owing to this 
condition of affairs, to accept whatever was offered, and so accepted 
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the amendments to the treaty imposed by the Senate. This treaty, as 
amended, left it discretionary with Oongres~ to make such appropria
tions from time to time as might be found necessary, and at various 
times appropriations were made aggregating $370,741.29, not as any 
part of the annuities under the treaty of 1851, but as consideration for 
concessions made by the Indians in the treaty of 1867. If the treaty 
as made had been faithful1y carried out by the Government, these peo
ple would have received up to the present time a sum aggregating 
more than $3,000,000, and this would have in a measure compensated 
them for their lauds and annuities of which they were illegally and 
wrongfully deprived by the act of 18G3. 

Congress having made no appropriations under the treaty of 1867 in 
any way commensurate with the valuable concessions made by the 
Indians in that treaty, it. would be a most flagrant and palpable injus
tice to attempt to make the small appropriations made thereunder-also 
a charge against the annuities arising under the treaty of 1851-thus 
taking double credit for that which was but a trifling consideration for 
what the Government received in the first instance, the reservations 
therein mentioned and set apart being, as above stated, designated 
from lands which at the time belonged to the Indiaus. 

AGREEMENT OF 1872. 

By the act of Congress of June 7, 1872 (17 Stat. L., 281), it was made the duty of the 
Secretary of tlte Interior to examine and report to Congress wlta,t title or interest 
the Sisseton and ·wahpeton Lands of Sioux Indians have to any pOl"tiou of the lands 
mentioned and particularly clescriuecl in the seconfl a,rticle of the treaty made and 
concluded with sai1l bauds on the nineteenth day of Fehrnary, eighteen hundred 
and sixty-seven, and afterwards amen1led, ratitied, and proclaimed on the second day 
of Ma.v, of the sa.rne J'ear, or by virtue of ally law or treaty whatsoeYer~ excepting 
such rights as were seeure<l to said uallds of In<liam; uy the tbinl and fomth articles 
of said treaty, as a permanent reservation, and whether :my, and, if any, what, com
pensation ought, in justice and eqnit.y, to be made to said bands of Iu(lians, reRpec
tively, for the cxtingnishment of w batever title they may have to sa id lands. 

In pursuance of the authority contained in that act, Messrs. M. N. 
Adams, W. H . Forbus, and J. Smith, jr., were constituted a, commis
sion to make the required examination. This commission, after the 
most thorough investigation, reached the conclusion that these Indians 
owned the lands in question, having the ordinary Indian title thereto~ 
the fee being in the United States. The report and findings of the 
commission may be found printed in the Annual Report of the Com
missioner of Indian Affairs for the year 1872, page 118 . 

.As showing that the Government understood the consideration named 
in the treaty of 1867, as amended, to be for concessions made by the 
Indians in that treaty, and so informed the Indians, reference is had 
to the report of the commissiouers who negotiated the agreement of 
1872 for the cession of the lands described iu aud admitted to belong 
to tlte Indians by that treaty, and which agreement I shall presently . 
refer to. At a council held with the Indians the commissioners said: 

You have already disposed of your rights, so far as railroa(ls and other improve
ments are concerned, by the treaty of 1867. This uecessarily brings into the coun
try a large number of whites, anu it must necessarily be overrun by a large immigra-
tion of whites in the future. .¥ * * · 

That justice may be done to all, payments are to be divided according to the num
ber on each reservation. The gross amount which the commissioners have thought 
would be enough is about $800,000, insuring a large amount yearly, until you will 
be beyond the need of anything from anyone. * * * 

This amount, if accepted by you, is ·in addition to whctt may be app1·op1·iated by Gon
g1·es.s, in acco1·dance with a·rticle 6 of the tTeaty of 1867, to enable yo1t to becorne self
sustaining. 
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It will thus be observed that the Government understood the appro
priations made in pursuance of the treaty of 1867, and the amount 
agreed to be paid by the agreement of 187~, were to be in full consid
eration for the lands ceded by the latter. It was so understood by the 
commissioners, and they 80 informed the Indians. The $800,000 
named in the agreement of 1872 were to be "in addition" to appropria
tions under the treaty of 1867; and both together were to be the con-. 
sideration for the cession of about 11,000,000 acres of laud by the 
agreement of 1872. 

It must have been so considered and so treated by the present Sec
retary of the Interior, tor in his report, found printed in Senate Doc. No. 
68, Fifty-fifth Congress, second session, "Statement No.1~," the account 
under both the treaty of 1867 and the agreement of 18,2 are consid
ered as closed. In fact, considering the circumstances and history of 
the case, no other conclusion. could be reached. 

Having reached the conclusion that the Indians owned the lands in 
question, the commission procee(led to negotiate for the extinguish
ment of their title thereto, with the result that an agreement was 
entered into with them on September 20, 1~72, by the terms of which 
the Indians ceded an their right, title, and interest in and to all the 
land and territory particularly described in artiele 2 of the treaty of 
1867, as well as all other lands in Dakota, except the two reservations 
set apart by articles 3 and 4 of said treaty, the con sideratiou agreed to 
be paid for said cession being $800,000. This consideration was 
reached, as stated by the commi:::;sion in its report, by estimating the 
ceded territory at 8,000.000 acres and placing the value thereof at 10 
cents per acre. I'he said ag-reement was transmitted to Congress by 
the Secretary of the Interior under date of December 2,·1872, and may 
be fouud printed in House Ex. Doc. No. 12, Forty-second Congress, 
third session. 

By an item· contained in the Indian appropriation act approved Feb
ruary 14, 1873, Congress ratified said agreement, with the exception of 
so much thereof as was iiJCluded in paragraphs third, fourth, fifth, 
sixtb, seventh, eighth, and ninth, subject to ratification by the Indians 
(17 Stat., 456). The agreement, as amended, was ratifiect by the Indians 
and :finally confirmed by an item contained in the Indian appropriation 
act of June 22, 1874 (18 Stat., 1G7). The consideration named in said 
agreement bas all been appropriated by Congress and expended for the 
benefit of tbe Indians as in said agreement provided. 

It is claimed that there are several million acres more embraced 
within this cession than the nuru ber of acres estimated in tbe agree
ment . . But, be that as it may, for the purpose of the point I want to 
make we ·v,rlll take the 8,000,000 acres, as estimated in the agreement. 
The price paid the Indians for their lands was 10 cents per acre, mak
ing $800,000, while the acreage given, estimated at $1.25 per acre-the 
minimum price of public land--amounts to $10,000,000, making a dif
ference of $9,200,000 in favor of the Government, so that in the various · 
transactions with these Indians up to 1872 the Government received 
benefits amounting to $~9,429,~WO more than the amount paid the 
Indians for their lands. In the year 1866, six years prior to the agree
ment of 187~ with the Sissetons and Wahpetons, the Government 
entered into separate treaties with the Creeks and Seminoles, under 
which 30 and 15 cents per acre was paid to said Indians, respectively, 
for the lands therein ceded. The lands so ceded are no better, in fact, 
not so valuable, as those ceded by the Sissetons and Wahpetons by the 
agreement .of 1872, but the Government having been convinced that an 
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injustice had been done the Creeks and Seminoles by their treaties of 
1866, Congress, in 1889, made appropriations to pay them the difference 
between the amount agreed upon in the treaties aud $1.25 per acre, 
the minimum price of public land, deducting 20 cents per acre for sur
veys, etc. In this connection it should be borne in mind that the 
Creeks and Seminoles entered into treaties with the Southern Confed
eracy and were in open hostilities against the United States, a large 
majority of them serving in the Confederate army. 

Now, I ask why are not the loyal aud patriotic Sissetons and Wah
petons entitled to as generous treatment as those who were in open 
hostility to the Government~ vVhy should this discrimiuation be made 
in favor of the disloyal and against the loyal ~ Why should not the 
same rule of justice and fair dealing be adopted toward the loyal and 
patriotic Sissetons and Wahpetons that was meted out to the disloyal 
Creeks and Seminoles~ Why should a premium be placed upon dis
loyalty and a pena,lty attached to loyalty and patriotism o: Is there any 
reason, in justice and equity, why the Sissetons and Wahpetons should 
not now be paid the difference between that paid them, or agreed to be 
paid them, per acre for the various cessions made by them aud $l.25 
per acre, the minimum price of public lands, deducting 20 cents per 
acre for surveys, etc, as was done in the Creek and Seminole cases~ 

It is a fact which the record of the Government will substantiate 
· that in all the various Indian wars since the foundation of our Govern
ment there has 11ever been a siugle instance where the Indian partici
pants were punished by the con.fiscation of their lands and annuities. 

They have always fared better and been treated with more considera
tion than those who have remained loyal and steadfast. 

Even the Five Civili zed Tribes, who made treat,ics with tbe Southern 
Confederacy and were in open hostility to the Government of the United 
States, were not disturbed in their rights of lands and annuities, not
withstanding the fact that by the act of July 5, 1862 (12 Stat. L., 528), 
it was provided-

That in case where the tribal organization of any Indian tribe shall be in actual 
hostility to the United States the President is hereby authorized, by proclamation, 
to declare all the treaties with such tribe to be abrogated with such tribe, if, in 
his opinion, the same can be clone consistently with good faith and legal national 
obligations. 

As a matter of fact, the President, seeing that "good faith and legal 
national obligations" would be violated by the exercise of the authority 
vested in him by that act, 11ever issued the required proclamation. 

As before shown, the Sis~eton and Wahpeton people never committed 
an overt act against the Governme11t of the United States before, dur
ing, or since the outbreak of 1862, but at all times have been its most 
loyal and steadfast friends and at all times have rendered it the most 
patriotic and faithful service. 

And why, may I ask again, should they not be treated as fairly and 
with as much consideration as those who have been in open hostility to 
the Government~ Why should they be thus discriminated against~ 

AGREEMENT OF DECEMBER 12, 1889. 

An agreement was entered into on December 12, 1889, with that 
portion of the two bands residing upon the Lake Traverse Reservation, 
in South Dakota, which agreement was ratified by an item contained 
in the Indian appropriation act approved March 3, 1891 (26 Stat., 1037). 
By this agreement said Indians ceded to the United States the surplus 
lands within their reservation at rate of $2.50 per acre. It was found 
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that, after deducting the aggregate area of allotments previously made 
and of additional allotments provided for in the agreement, there 
remained 679,920 acres, which, at the price per acre named in the 
agreement, aggregated the sum of $1,699,800. This amount was 
appropriated by the Indhm appropriation act of March 3, 1891, and 
"placed in the Treasury of the United States to the credit of said Sis
seton a11d Wahpeton Indians (parties to sai(f agreement); and the same, 
with tlte iltterest thereon at 5 per cent per ann um, sha.TI be at an times 
subject to appropriation by Congres~, or to application by the Presi
dent, for the education and civilization of said bands of Indians or 
members thereof." (26 Stat., 1038.) 

By virtue of the authority vested in the PresWent by that act, t here 
has been paid out to the lll(-Jians of the Lake Traverse l~cservation , 
parties to tlte a,gTeement of 1889, tl1e sum of $19H,SOO, leaving a bal
ance of $1 ,500,000 still to their credit in the Treasury as the proceeds 
from sale of tlwir surplus lands. 

By article 3 of said agreemen t the amount of the annuities due Ruch 
of the scouts, or those who served in the Army during the outbreak of 
1862, and their families as resided upon the Sisseton and Wahpeton 
or Lal\e Traverse Reservation-one-fourth of the whole amount of the 
confiscated annuities arising under the treaty of 1851-was restored to 
them ana continued, at the rate of $18)400 per year, to the date of the 
expirat ion of the said treaty of 1851. 

By act of March 3, 18!.n, ratifying said r~greement, t.he sum of 
$376,578.37 was appropriated to be paid to tbe Sisseton and Wabpeton 
bands, parties to the agreement of 1889, smd sum being that portion of 
the confiscated annuities arising under the trea ty of 1851 to wlJich the 
scouts and soldiers and their familiPs W 1 r e entitled a~ per the terms of 
said agreement. The same act made an appropriation of $126,620 to 
be paid to the scouts and soldiers of the Sisseton, Wahpeton, Medawa
kanton, and Wahpakooht bands who were not ineluded tn the elass of 
bmleficiaries under said agreement, the total appropriation being 
.$503,178.37, which, when paid, was to be in full settlement of all claims 
that t.he class of persons on whose account the appropriatioll was made 
(that is, the scouts and their families, being· one-fourth of tl1e wl1ole 
amount of annuities due under the treaty of J ~:)1.) may have for unpaid 
annuities under any 9.nd all t reaties or acts of Congress up to June 30, 
1890. 

By items contained in the Indian appropriation act of March 3, 1893 
(27 Stat., 6:!4), and March 2, 1895 (28 Stat., 88!)) , the aggregate sum of 
$79,733.30 was appropriated to pa.y the scoutR, etc., who were not 
parties to the agreement of 1880 the balance due them up to the time 
of the expiration of the treaty of 1851. 

Under the agreement of 1889 the scouts are entitled to $18,400 per 
annum up to July 1, 1902, the date of the expiration of the treaty of 
1851, and that sum has been annually appropriated up to the present 
time, and will be con tinned to be appropriated up to July 1, 1902. 
Therefore, under the agreement of 18~9, and the subsequent acts of . 
Congress referred to (with the $18,400 per annum yet to be appropri
ated up to July 1, 1902), that portion of the confiscated annuities of 
the Sisseton and Wahpeton people, to which the scouts are entitled, 
bas been provided for. 

Be-tore leaving this branch of the question, I want to invite attention 
to the report of the Secretary of the Interior on this subject, found 
printed in Senate Doc. No. 68, Fifty-fifth Congress, second session, in 
order to show how at variauce with the facts tlle contention is that these 
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people have received more than their confiscated annuities amount to. 
ln his statement No. 12, a debit aud credit statement, found on page 

21 of the document, the Secretary charges these Indians with every 
cent ever appropriated for them or iu their behalf, and gives them 
credit with amounts due under treaties, etc., and in order to balance 
the account be places in the credit column the sum of $1,034,071.92, 
made up of certain items alleged to be overcredits, not, however, includ
ing any portiot\ of their ar1nuities conf1scated by the act of 1863; and 
yet, in his statement No. V~, he finds the unpaid installments of annui
ties arising under the treaty of 1851 amount to $2,7~1 , 432.36. 

It will be observed that in statement No. 12 the Indians are charged 
with $1,699,800, placed to their credi t under the agreement of 1 "89, 
while they are credited with only $1,522,164.15 on the same account, 
the difference, $177,635.85, beiug au alleged. overcredit uuder tlle agree
ment of 1889, but this difference should not be charged against the 
Inuiaus, as it bas been refunded to the Government. 

In the third item from the bottom of the debtor side of statement 
No.1~ the India11s are charged with $889,354.74, of which arnount the 
sum of $636,328.!)6 is charged against these Indians as their share of 
the amount appropriated to pay settlers for damages sustained by rea
son of the outbreak of 18G~ . As the Sis~etons and vVabpetons were 
not engaged in that outbreak, but were the Joyal and steadfast friends 
of the Government, this sum should not be charged against them. 
But suppose we take the statement as made to be correct, what is the 
result f As before stated, every cent ever appropriated for or on behalf 
of these Indians is cbargocl against them in that statement, and all 
that it is possible to find them overcredited with is the sum of 
$1,034,971.H2, so that if that amount be deducted from the sum of 
$2,721,4~2.36, found clue them by the Secretary under the treaty 
of 1851, we still b ave a balance of $ 1,68G,4G0.44 in favor of the Indians. 
But the amount charged to them as oue-half the amount paid to set
tlers for damages should not be charged agai11st them, nor should the 
sum of $177,635.85, alleged to have been overcreditecl to them on 
the books of the TreaRury, thi:lt sum h aving been refunded to the 
Government. 

These figures are referred to and recited for the purpose of showing 
the absolute absurdity of the contention that the Indians have received 
more in the way of gratuities tha,n their confiscated annuities amount 
to. I think I have demonstrated to any unprejudiced mind the fact 
tha,t, in every instance, the Indians have not only giveu a new, full~ 
and ample quid pro quo, but that in every transaction, except perhaps· 
the agreet1;1.ent of 188!), they have been overreached and inadequately 
compensated for cessions made and benefits conferred by them. 

Besi<les all this the Government took $ 120,000 worth. of their crops 
and stock to subsist our troops during the outbreak, for which no 
remuneration has ever been made. 

LOSS OF PROPERTY SUSTAINED BY 'J,'HE INDIANS. 

I now deem it proper to give an account of the destruction of prop
erty upon the reservations, and in this I shall be as particular as the 
limits of this report will allow-not so particular as I would desire, but 
sufficiently so to convey a clear general idea ·of the matter. 

All the clwelliug houses (except two Indian houses), stores, mills, 
shops, and other buildings, with their contents, and the tools, imple
ments, and utensils upon the upper reservation (Sisseton and Wahpe-
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ton) were either destroyed or rendered useless. After a careful esti 
mate I place the loss sustained upon the upper reservation at the sum 
of $425,000. 

On the lower - reservation (Medawakanton and Wahpakoota) the 
stores, shops, and dwellings of the employees, with their contents, were 
destroyed entirely, and most of the implements and utensils and some 
of the Indian houses (eight, I believe, worth, with their contents, about 
$5,000) were also destroyed or rendered. useless. The mills and all the 
rest of the Indian dwellings were le1t completely unharmed by the 
Indians. 

The new stone warehouse, although burned out as far as it could be, 
needs only an expenditure of a few huudred dollars to make it as good 
as ever. I put this loss at $375,000. If, however, no attention is paid 
to the standing and uninjured houses and millt:;, they, too, may be taken 
as destroyed-lost to all practical purposes-as I feel almost certain 
that such will be the case. I therefore estimate the entire loss at the 
lower a.geucy in buildings, goods, stock, lumber, supplies, fences, and 
crops at not less than $500,000. Thus on the reservations alone we 
find a direct loss of about $1,000,000, and most of this is to be placed 
to the account of the United States as trustee of the Indians. Indeed, 
I much doubt whether $1,000,000 will cover the loss. 

An estimate of the growing crops has already been given. I now 
present, an estimate of their value on the reservations. 

LOWER SIOUX. 

25,625 bushels corn, at 80 cents .................... : ............... ____ .... $20,500 
32,500 bushels potatoes, at 50 cents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16, 250 
13,500 bushels turnips, at 20 cents .... _ ....... _. __ ................. _... . . . . 3, 700 
Beans, peas, pumpkins, squashes, and other vegetables ............ __ ... _.. 8, 000 

Total Lower Sioux .......•........................ ---- .............. 48,450 

UPPER SIOUX. 

27,750 bushels corn, at $1. ............. _ ................. _ ........... _ .... . 
37,500 bushels potatoes, at 75 cents .................... __ ........ _ ..... _ .. . 
20,250 bushels turnips, at 30 cents ............... __ .......... _ ... __ ...... _. 
Beans, peas, pumpkins, squashes, and other vegetables .......... _ .... _ ... . 

27,750 
28, 125 
6,075 
9,000 

Total Upper Sioux ........ ___ ... __ .......... _ .... __ ............... _. 70, 950 
Add Lower Sioux . _ ...................................... _.. . . . . . . . . . . . . . . 48, 450 

Total _ ......... __ .. ___ .. _ ... _ ... _. _ ...... ____ . _ .. __ . ___ . ____ . _. _ . . . . 119, 400 

CONSTITUTIONALITY OF THE ACT OF 1863. 

There is still another phase of this question, and a very important 
one, and that is the question of the constitutionality of the act of 1863, 
confiscating the annuities of these people. 

There are many eminent lawyers, constitutional lawyers, on both sides 
of the Chamber, and I desire to invite not only their attention, but the 
attention of all others, to what I am about to say on that subject. 

Now, I make the broad statement, without reservation and without 
fear of contradiction, that, so far as the Sisseton and Wahpeton bands 
are concerned, the act of 1863 is unconstitutional, absolutely and without 
qualification, and, in my opinion, it is also unconstitutional as to the 
other two bands, the Medawakantons and Wahpakootas, because the 
outbreak of 1862, though terrible in the extreme, and for which I have 
no extenuating circumstances to plead, did not constitute treason as 
defined by the Constitution. 



14 CLAIM OF 'l'HE SISSl!/rON AND WAHPETON INDIAPS. 

As has been seen, the Sissetons and Wahpetons were loyal and stead
fast during the outbreak of 1862, serviug in our Army and otherwise 
rendering the most heroic and valuable services to tbe Government under 
the most t rying circumstances, never having committed an overt act, 
and therefore the act of 1863, if otherwise constitutional, is unconsti
tutional as to these two bands, because it confiseated the property of 
an innocent people, who committed no act which warranted declaration 
of forfeiture. This fact is too apparent to need discussion. 

TREATIES ARE THE SUPREME LAW OF 'l'HE LAND. 

By article 6, clause 2, of the Constitution, treaties are declared to be 
the supreme law of the land, and it has been universally held by the 
courts that there is no power vested in the Congress of the United 
States to interfere with or destroy vested property rights secured by 
treaty or otherwise. 

Congress has no constitutional power to settle or interfere with rights 
under treaties, except in cases purely political. (Holden v. Joy, 17 
How., 247; Wilson v. Wall, 6 Wall., 89; Insurance Co. v. Oanter,1 
Pet., 542; Doe 'f. Wilson, 23 How., 461; Mitchell et al. v. United States, 
9 Pet., 749; United States v. Brooks et al., 10 How., 460 ; the Kansas 
Indians, 5 Wall., 737; 2 Story on the Constitution, 1508; Foster et al. 
v. Neilson, 2 Pet., 254; Crews et al. v. Burcham, 1 Black., 356; Wor
cester v. Georgia, () Pet., 562; Blair v. Path killer, 2 Yearger, 407; 
Harris v. Barnett, 4 Black., 369.) 

Mr. Webster, in speaking of the obligation of a treaty, in his opinion 
on Florida land claims arising under the ninth article of the treaty of 
1819 between the United States and Spain, said: 

A treaty is the supreme law of t.he land. It can neither be limited, nor modified, 
nor altered. It stands on the ground of nationa.I contmct, and is declared by the 
Constitution to be the supreme law of the land, and this gives it a ch aracter higher 
than an.v act of ordinary legislat ion. It enjoys an immunity from the operation and 
effect of all such legislation. (Opinion quoted in Senate Report No. 93, Thirty-sixth 
Congress, first session.) 

There is no exception to this rule, unless it be in the case of treason. 

ORDINANCE OF 1787. 

Before referring to and proceeding to discuss the articles of the Con
stitution bearing upon the questions at issue, I want to invite attention 
to the provisions of the ordinance of 1787, which was adopted prior to 
the adoption of the Constitution. It is provided in the third article of 
that ordinance, as one of the irrevocable clauses thereof, that-
fA The utmost good faith shall always be observed toward the Indians; their land 
and property shall never be taken from them without their consent, and in their 
property rights and liberty they never shall be invaded or disturbed, unless in just 
and lawful wars authorized by Congress, but laws fonncled in jus·~ice and humanity 
shall from time to time be made for preventing wrongs being done to them, a.nd 
preserving peace and friendship with them. (1 Stat., 50.) 

This article was intended by our forefathers as the Indian's magna 
charta, but it has never been carried out or observed by the United 
States in fact or in theory. How grossly and shamefully it has been 
violated in the present case is shown by the record. The act of 1863 
took the property of an innocent, inoffensive, patriotic, and loyal people 
"without their consent" and without just provocation or consideration. 
Was that a law ''founded in justice and humanity~" Is it thus that 
"in their property rights and liberty they never shall be invaded or 
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disturbed~" Is this the manner in which "the utmost good faith shall 
always be observed toward them~" Is it thus that laws shall be 
passed "for preventing wrongs being d. one them and preserving peace 
and friendship with them~" Is it thus that these people shall be pun
ished for the noble impulses which actuated them in breaking away 
from their aucie.ut and hereditary customs and joining the United States 
troops and figllting against their brethren, and rescuing women and 
children made captive by the hostiles ~ Is tllis a fitting reward for 
their magnificent services to the Government an~ to the people of 
Minnesota at the time of their greatest peril and need~ 

Now, what constit,utes treason, and were the participants in the out
break of 1862 guilty of that offense? 

Article 3, section 3, clause 1, of the Constitution declares that-
Treason against the United States shall consist only in levying war against t.hem, 

or in adhering to their enemies, giving them a,id and comfort. No pexson shall be 
convicted of treason unless on the testimony of two witnesses to the same overt act, 
or on confession in open court. (United States v. The Insurgents, 2 Dall., 335; 
United States v. Mitchell, 2 Dall., 384; Ex parte Ballman, and Swartwout, 4 Cx., 75; 
United States v. Burr, 4 Cr., 469.) . 

Section 5331 of the Revised Statutes provides that-
Every person owing allegiance to the United States who levies war against them, 

or adheres to their enemies, giving them aid and comfort, within the United States, 
or elsewhere, is guilty of treason. 

It will be observed that there are three things essential to constitute 
the crime of treason: 

First. There must be a levying of war against the United States, 
adherence to their enemies, or giving them aid and comfort. 

Second. No person can commit the crime of treason who does not owe 
allegiance to the United States; and 

'rhird. There must be a judicial determination of the fact that the 
overt act was committed. 

The outbreak of 1862 did not constitute treason within the meaning 
of the Constitution, because it was not a "levying of war" against the 
United States, etc. To constitute a "levying of war'~ there must be an 
assemblage of persons with force and arms to overthrow the Govern
ment. (4 Sawyer, 457.) The outbreak of 1862 was not a war levied 
against the United States. In fact, none of our Indian wars have been 
levied against the United States within the meaning of the Constitu
tion, but have merely been outbreaks against the whites in retaliation 
for some wrong, real or fancied, and no punishment for such acts has 
ever been declared, either in the Constitution or by Congress. 

Again, no person can commit the crime of treason who does not owe 
al1egiance to the United States. These Indians at the time of the out
breakwere not citizens of the United States and owed them no allegiance, 
and, consequently, could not commit treason. 

While Congress may, under the Constitution, prescribe any punish
ment for the crime of treason, even forfeiture and death, that body .has 
no power vested in it under the Constitution to enforce the penalty. 
Forfeiture of property and rights can not be adjudged by legislative 
acts, and confiscation without judicial hearing after due notice would 
be void as not being "due process of law. Nor can a party by his 
misconduct so forfeit a right that it may be taken away from him with
out judicial proceedings in which the forfeiture shall be declared in 
due form." (Cooley Const. Law, 4550; 38 Miss., 434; 24 Ark., 161; 27 
Ark., 26.) 

In the act of July 17,1862, to suppress insurrection, to punish trea-
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son and rebellion, to seize and confiscate property of rebels, and for 
other purposes (12 Stat., 389), Congress was very careful to observe its 
limited power under the Constitution, and co11ferred upon the eourts 
the power to judicially determine and declare forfeiture. 

We have now seen that the outbreak of 1863 did not constitute trea
son within tue meaning of the Constitution, nor within the meaning of 
section• 5331 of the He vised Statute~; that the Indians, owing. no alle
giance to the United States, eould not commit the crime of treason, 
and that the forfeiture of their annuities was without "due process of 
law." 

But the act of 18G3 is unconstitutional on other grounds. The tenth 
section of article 1 of the Constitution, clause 1, declares that no State 
shall pass any law impairing the obligation of contracts. 

"\Vhile the Constitution does not inhibit Congress from passing such 
a law, it has been held t.hat such legislation is against the principles of 
our social compact and opposed to every principle of sound legislation. 
(Walker v. Leland, 2 Pet., 646; Colder v, Bull, 3 Dan., 386; Sturges v. 
Crowninshield, 4 .Wheat., 206; Ogden v. Saunders, 12 Wheat., 269; 
Federalist, No. 44.) 

A treaty is a contract and, in the case under consideration, the con
tract was fully executed on the part of the Indians by surrendering to 
Government the title and possession to the land ceded, and was execu
tory on the part of the United States to the extent of the unpaid por
tion of the consideration named therein. Upon the ratification of the 
treaty the right of the Iudians to the balance .of the consideration 
became determined, fixed, and absolute. It was an ascertained debt 
for the purpose of ultimate payment and satisfaction as in the treaty 
provided, and, as before stated, there was no power vested in Congress 
under the Constitution to devest those rights. Where a law is in its 
nature a contract and absolute rights have. vested under it, a repeal of 
the law can not devest those rights. (Fletcher ·v. Peck, 6 Cranch, 87.) 

Again, in the present case, the United States aBsumed to act as 
trustee and in a fiduciary capacity, and should be held to as strict an 
account toward the cestui que use and to act as scrupulously and with 
as much care as a private individual acting in that capacity would be 
required to do. But here is a case in which the cestui que trust appro
priates to its own use the funds and property of the cestui que use, a 
proceeding unheard of in legal jurisprudence and one which would not 
be tolerated for a moment between private individuals. The act of 
1863 is unconstitutional because it is an ex post facto law. 

Article 1, section 9, clause 3, of the Constitution declares that "No 
bill of attainder or ex post facto law shall be passed." (Fletcher v. 
Peck, 6 Cr., 87; Ogden v. Saunders, 12 Wh., 213; "\Valson et 'al. v. Mer
cer, 8 Pet., 88; Carpenter v. Commonwealth of Pennsylvania, 17 How., 
456; Lock v. New Orleans, 4 Wa.ll., 172; Cummings v. The State of 
1\iissouri, 4 Wall., 277; Ex pa.rte Garland, 4 "\Vall., 333; Drenham v. 
Stifle, 8 Wall., 595; Klinger v. State of Missouri, 13 Wall., 257; Pierce 
v. Oarskadon,16 Wall., 234; Holden v. Minnesota., 137 U .S., 483; Cook v. 
United States, 138 U. S., 157.) 

Now, what constitutes an ex post facto law~ A statute which would 
render an act punishable in a manner in which it was not punishable 
when it was committed is an ex post facto law. (6 Oranch, 138; 1 Kent, 
408.) 

A law to punish acts committed before the existence of such law, and 
. which acts had not been declared crimes by preceding law, is an ex 

post facto law. Every law that makes an act done before the passing 



·CLAIM OF THE SISSE'l'ON \1\:ND WAHPETON INDIANS. ·1'7 

of the law, and which was innocent when done-that is, for which no 
punishment bad been previously prescribed by law-and prescribes a 
penalty therefor, is -an ex post facto la.w. (3 Stor.y10onst., 212.) 

As has been seen, the outbreak of 1862 was not treason within the 
.meaning of 1ibe Constitution nor within the mea:rlipg of . section 5331 of 
-the ·Revised Statutes. There has never been a law passed by Congress 
prescribing a punishment for participants in an Indian outbreak or an 
Indian war, and neither the Constitution .nor Congress bas ever defined 
anjy species of crime for such acts, and.consequently, applying the rules 
of interpretation laid down by the courts, the act of 1863 is an ex .post 
facto law, and :therefore uncoustitutional. 

Now, suppose we admit, for the sake of argument, that the outbreak 
of 1862 was .treason within the meaning of the ,constitution and that 
the four bands w:ere actually engaged in hostilities, what is the r.esult 
of the act of 1863 ?I 

The second clause of section 2 of article 2 of 'the Constitution· 
declares that-

The Cpngress shall have power bo declare the pnnishruent for treason, but no 
attainder of treason shall work corruption of the blood or for£eiture excep t during 
the life of the p erson attained. (Bigelow v. Forest, 9 Wall., 339; Day t• . Micon, 18 
Wall., 156; Ex parte Lang, 18 Wall., 163; Wallach v. Van Riswick, 92 U.S., 202.) 

Upder this provision pf the Constitution Congress may, as before 
S'tated, prescribe any fm:m of punishment .tor the crime of treason, even 
forfeiture and death, but if forfeiture .be declared the Constitution 
express1y and explicitly- limits it to the life of the person attained. In 
.no other case is power delegated to ,Congr,ess to declare forfeiture, nor 
.is Congress vested with power to carry into effect a forfeitu·re constitu
ttionally declared. But here we have an act which is not only an ex 
post facto law, and which impairs the obligation .of a contract, but is in 
leffect 1~ bill of attainder and declares a .forfeiture beyond the .limit 
,prescribed by tbe,Constitution, and .by that act Cong1ress assumed judi
cial functions . not ~delegated to it by the Cous~itution and ,car.ries that 
fo~feiture · into effect, which forfeiture not only extends to those engaged 
in the outbreak, but to their descendants ad infinitum..--a proceeding 
,wholly unconstitutional. 

This subject might be enlarged upon, ·but sufficient has lbeen .said to 
1show ·that .the act of 1863 is ·uncons·titutiopal in its .~relation to the Sis
seton and. Wahpeton bands, 3tnd to .the Medawakanton and .Wahpakoota 
.hands as w:ell. 

Of .those actually engaged in the outbreak many were killeu, some 
:39 were hung, .and most of .the remainder fled to Canad;;t, where they 
afterwards remained and where their descendants now ar.e. From the 
best information obtainable, it is not believed tha.t 50 of those actually 
engaged in the outbreak are now residing within the United States. 

If the act of 1863 be constitutional and the outbreak constituted 
treason, then under the Constitution it can only apply to such of those 
as were actually engaged in open hostilities and who are still alive and 
residing in the United States, but as to the descendants of those who 
are deceased the act has lapsed by constitutional limitation, and the 
rights of the parties have become '~ested. These rights are theirs by 
right, by law, in equity by the provisions of the Oonstitntion, and can 
only be withheld from them by. the arbitrary and unconscionable refusal 
of Congress to enact the nec.!essary legislation to mah:e them effective. 

The bill in its present shape excludes from its benefits such of the 
Indians as are not residents of the United States, and, as suggested 
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during the last session by the Senator from Wisconsin (Mr. Spooner), 
it can be so amended, if thought best, as to exclude from its benefits all 
persons who were actually engaged in the outbreak, though it seems to 
me that they have been punished enough. 

Now, I want to appeal to Senators to come forward and do at least 
partial justice to these people, not on the ground that the act of 1863 is 
unconstitutional, though that is sufficient reason, but that it worked a 
great, unconscionable, and unpardonable wrong and hardship on an in
nocent, patriotic, and faithful people, in return for their loyalty and 
friendship, and the gallant services rendered the Government and the 
people in Minnesota in the hour of their greatest need and. peril. 

The Government, as stated by the Commissioner of Indian Affairs in 
his letter to the Secretary of the Interior of April 20, 1866, "owes these 
people a <tebt of gratitude, and has not discharged that debt, but ba-s 
deprived them of their share of the property and income of their peo
ple;" and again in his letter to the Secretary of March· 22, 1887, wherein 
he says: 

A graat wrong has been perpetrated upon the Sisseton and Wahpeton bands, 
* * ,. who not only r efrain ed from hostilities, but had p eriled their lives in 
<lefense of the whites and in delivering a large number of captive women and 
children who were captured by the hostiles. 

I do not expect the Government to do full justice to these people for 
what they suffered by the unjust and illegal confiscation of their annui
ties. By every rule of justice and equity, and by the fundamental prin
ciples enunciated by our highest judicial tribunals, these people are 
entitled to interest on the amount withheld from them by the Govern
ment, and damages besides; but t.hey do not ask this. The Governmeu.t 
can never compeusate them for · their self-sacrifice, their heroism, and 
loyal services during the outbreak, the value of which can not be esti
mated in dollars and cents, but we can do them a modicum of justice, 
and at the same time relieve our Government from a stigma of dishonor, 
by restoring to them the balance of their confiscated annuities. 

We should at least be honest and act in good faith toward an inferior 
and wronged people, who, while owing no allegiance, were second to 
none of our best citizens in patriotism, loyalty, and devotion to our 
Government, and who, by might and not by i:ight, were made to suffer 
all these years for no wrong done. We should bear in mind that the 
Government occupies toward these people the relation of guardian 
to ward, as cestui que trust and cestui que use, and that acting in that 
fiduciary capacity we are bouud, not only legally and equitably~ but by 
the law of good conscience, to faithfully and scrupulously give an 
account of our stewardship. 
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