
61ST CONGRESS, } 
1st Session. 

SENATE. 
{ 

Mis.Doc. 
No.107. 

IN THE SEN A'rE OF TR.M UNITED STATES. 

MARCH 19, 1890.-Pre sen t ed by Mr. BERRY, referred to the Committee on Indian Affairs, 
and odered to be printed. 

MEMORIAL OP THE CHICJ{ASA WS RELATING TO LANDS OP THE 
CHOCTAW AND CHipKASAW NATIONS WEST OP THE NINETY
EIGHTH MERIDIAN OP WEST LONGITUDE, WITH ACCOMPANY
ING STATEMENT . 

. MEMORIAL OF THE CHICKASAWS. 

To the Senate and House of Representatives of the United States in Con-
gress assembled: · · 
Your memorialists respectfully submit the following statement: 
On the 18th day of October, 1820, by a treaty of that date, the Choc

taw Nation ceded and conveyed to the United States certain lands east 
of the Mississippi River. By the same treaty the United States ceded 
and conveyed to the Choctaw Nation, in exchange, a territory west of 
the Mississippi which embrac~d not only all the land now occupied by 
the Choctaw and Chickasaw Nations east of the ninety-eighth degree 
of west longitude, but also 14,164,439 acres lying west of the ninety
eighth meridian. The land so conveyed lying west of the ninety-eighth 
meridian was bounded on the north by the Canadian River, on the east 
by the ninety-eighth meridian of west longitude, on the south by the 
Red River, a-nd on the west by a straight line drawn from the source 
of the Red River, in a northwesterly course, to the point where the 
Canadian River crossed the one hundred and third meridian of west 
longitude. The boundaries of this land west of the ninety-eighth 

. meridian are accurately laid down on map number 18 hereto appended. 
All the lands so conyeyed to the Choctaws by the treaty of October 
18, 1820, haQ, by discovery in 1683 and settlement in 1685, become the 
property of France, a.s a part of the ·province of Louisiana. All of 
these lands remained the property of France from 1685 until 1·762 when 
they were ceded to Spain. They remained the propm;ty of Spain fro;m 
1762 until retroceded by Spain to France in 1800. Thereafter they re
mained the property of France until they were ceded by France to the 
United States in the year 1803. From the date of that cession to Lhe 
United States they remained the property of the United States until 
they were ceded by .the United States to the Choctaws by the treaty of 
October 18, 1820; and they remained the property of the Choctaws un
til the United States, on the 19th day of February, 1821, without the 
consent or knowledge of the Choctaws, sold the lands west of the one 
hundredth meridian to the king of Spain, as a part of Texas, which 
was ceded by the United States to the king of Spain in part payment 
for the province of Florida. · 
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The treaty, whereby this sale was made to the king of Spain, was 
ratified by the Senate of the United States on the 19th day of Febru
ary, 1821, by the adoption of the following resolution: 

IN SENATE OF UNITED ' STATES, Feb?'Ua?·y 19, 1821. 

Resolved (two-thirds of the Senators present concurring therein), That the Senate, 
having examined the treaty of amity, settlement, and Umits between .the United 
States of America and his catholic majesty, made and concluded on the 22d day of 
February, 1819, and seen and con&idered the ratification thereof, made by his said 
catholic majesty on the 24th day of October, 1820, do consent to and advise the 
President to ratify the same. 0 

By this sale of the bind of the Choctaws lying west of the one hun
dredth meridian to the king of Spain, the United States extinguished 
the legal title of the Choctaws to 6,451,200 acres of land which the 
United States bad ceded and conveyed to the Choctaws and for which 
the United States bad received full payment from the Choctaw Nation. 
Thereupon the United States. became bound to do one of three things; 
either (1), td reacquire .tb.e land west of the one hundredth meridian 
which had been sold to the king of Spain and convey the same to the 
Choctaws, or (2), to restore to the Choctaws a part of their lands east 
of the MissiRsippi River ceded by the treaty of October 18, 18.!0, or (3), 
to make adequate comopensation in money for 'the injury sustained by 
this involuntary loss of the lands for which the Choctaws had 'paid. 
Accordingly, under the treaty of June 22, 1855, the United States paid 
the Choctaws $800,000 as an indemnity for t.he loss sustained by the 
sale •to . Spain, and the Choctaws by that treaty did "quitclaim and 
relinquish to the United States all their right, title, and interest in and 
to any_and all lands west of the one hundredth degree of west longi
tude." But in 1837 the Chickasaws had become the owners of an 
undivided interest in all the lands of the Choctaws; and 'in the treaty 
of June 22, 1855, the Uhoctaws and Chickasaws leased to the United 
States their lands lying between the ninety-eighth and one hundredth 
meridians, for the permanent settlement of Indian tribes and bands 
whose homes and ranges were within certain specified limits. . This 
lease contained an express reservation in the following words: 

Provided, however, The territory so leased shall remain open to settlement by the 
Choctaws and Chickasaws as heretofore. 

Three considerations prompted the Choctaws and Chickasaws to grant 
this lease : · 

(1) The payment of $800,000 for the land west of the one hundredth 
meridian; , 

(2) The proposed settlement ofootber Indian trlbes and bands on the 
landi- and 

0 

(3) The reserv~tion of the right of the Choctaws and , Chickasaws to 
settle thereon. 0 

One-fourth of the interest of the Choctaws in the proceeds of the land 
west of the one hundredth meridian had been acquired by the Chicka
saws in the purchase of 1837. 

On the 28th day of April, 1886, the Choctaws and Chickasaws, by a 
treaty of that date, conv;eyed a trust estate in. the lands between the 
ninety-eighth and one hundredth meridians to the United States. The 
trust created by this treaty was to remove to and settle on said lands 
3,000 Choctaw and Chicasawfreedmen, if willing to be removed. · These 
lands thenceforth remained subject to the trust for the settlement of In
dian tribes and bands, whose homes and .ranges were within certain desig-
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nated limits, which trust had peen created by the lease of 1855, and 
also subject to this second trust for the settlement of freedmen thereon. 
But the Choctaws and C.hickasaws surrendered and lost by this treaty 
all right to settle on those lands themselves, which right had been re
served in the lease of 1855. The United States have located upon the 
lands west of the ninety-eighth merid:an !1 small number of Indians, and 
have also paid for the emigration thereto of 72 Choctaw freedmen. 
Whether those freedmen emigrated to said lands, or remained in the 
Choctaw or Chickasaw district your memorialists are not advised. 

It seems to be for the interest of the people of the United States that 
the lands west of the ninety-eighth meridian should be relieved of the 
trusts, which now encumber them in the hands of the United States, so 
as to be open for settlement under the homestead laws or otherwise; 
and your memoria;lists are ready for a just and reasonable compensation 
to make the. United States the absolute beneficial and equitable owners 
of said land~, freed from all trusts, so far as your memorialists are con
cerned, subject only to any obligations, which the United States may 
have voluntarily assumed, to any other Indian tribes, or to individuals. 

But if Congress shall deem it inexpedient to accept the foregoing offer 
your memorialists pray that a law may be enacted providing., in sub
stance, that upon the relinquishment by the Choctaw and Chickasaw 
nations of all their right, title, and interest in and to all lands west of 
the meridian of ninety-nine degrees and--- minutes west longitude 
it shall be the dut-y of the Secretary of the Interior to sell at public sale, 
to the highest bidders, all the lands bounded on the north by the Cana
dian River, on the east by the ninety-eighth meridia:Q. of west longitude, 
on the south by. the Red River, and on the west by the meridian of 
ninety-nine degrees and--- minutes west longitude, in such subdi
visions and· under such regulations as to time, place, manner, and terms 
of sale as the President shall deem best for the Choctaw and ChickaRaw 
Nations and shall prescribe; and the net proceeds of such sales shall be 
paid one-fourth upon requisitions· of the governor of the Chickasaw 
Nation and three-fourths upon requisitions of the principal chief of the 
Choctaw Nation. 

.. B. C. BURNEY, 
Chairman Chickasaw Commission. 

J. D. COLLINS, 
OVERTON LOVE, 
Chickasaw Delegates. 

STATEMENT ACCOMP .A.NYING THE MEMORIAL OF THE CHICKASAWS. 

By the treaty of June 22, 1855, the Choctaws relinquished to the 
United States all their title to the lands west of the one hundredth 
meridian of west longitude, and the Choctaws and Chickasaws leased 
to the United States, for certain specified uses, their lands west of the 
ninety-eighth meridian. The aggregate consideration for the relin
quishment and lease was fixed by the treaty at $800,000. There was 
no apportionment of this consideration as between the relinquishment 
of the lands west of the one hundredth meridian and the lease of the 
lands west of the ninety-eighth meridian. The following are the pro
visions of the treaty relating to this subject: 

ARTICI"E 9. The Choctaw Indians do hereby absolutely and forever quitclaim and 
relinquish to the United States all their right, title, and interest in and to any and 
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all lands west of the one hundredth degree of west longitude, an d the Choctaws and 
Chickasaws do hereby lease to the United States all that portion of their common 
territory west of the ninety-eighth degree of west, longitude for tlie permanent 
Rettlement of the Wichita and such other tribes or bands of Indians as the Govern
ment may desire to locate therein, excluding, however, all the Indians of New 
Mexico, arid also those whose nsual ranges at present are north of the Arkansas 
River and whose permanent locations are north of the Canadian River; but including 
those bands whose permanent ranges are south of the Canadian or between it and 
the Arkansas, which Indians shall be subject to the exclusive control of the United 
States, under such rules and regulations, not inconsistent with the rights and inter
ests of the Choctaws and Chickasaws, as may from time t,o time be prescribed by the 
President for their govern\Uent: Provided, however, That the territory so leased shall 
remain open to settlement by Choctaws and CbiciFasaws as heretofore. (11 Stat., 
613.) 

ARTICLE 10. In consideration of the foregoing relinquishment and lease, and as soon 
as practicable after the ratification of this convention, the United States will pay to 
the Choctaws the sum of six hundred thousand dollars, and to the Chickasaws the 
sum of two hundred thousand dollars, in such manner as t;heir 'general councils shall 
respectively direct. (11 Stat., 613.) 

Now, what was the interest in lands west of tile one hundredth me
ridian which the Choctaws by tllis treat,y relinquished to the United 
States~ The following are the stipulatious of the treaty of October 18, 
1820: 

ARTICLE 1. To enable the President of the United States to carry into effect the 
above grand and humane objects, t.he Mingoes, bead men and warriors of t.h(1 Choc
taw Nation, in full council assembled, in behalf of themtselves aud the su.id nation, do, 
by these presents, cede 'to the United Statets of America all the Jan111~' ing and being 
within the boundaries following, to wit: Beginn,ing on the Choctaw \.Jounda.ry, east of 
Pearl River, at a point due south of the White Oak Spring, on the old Indian path; 
thence north to said spring; thence northwardly to a black oak standing on the 
Natchez road, about forty poles eastwardly from Doake's fence, marked A. J. and 
blazed, with two large pines and a black oa,k standing near thereto and marked as 
pointers; thence a straight line to the head of Black Creek or Bouge Loosa; thence 
down Black Creek or Boage Loosa to a small lake; thence a direct course so as to 
strike the> Mississippi one mile below the mouth of the Arkansas River; thence down 
the Mississippi to our boundary; thence around and along the same to the beginning. 
(7 Stat., 211.) . I 

ART. 2. For and in consideration of the foregoing cession on the part of the Choc
taw Nation and in part satisfaction for the same, the commi~:~sioners of the United 
States in behalf of said States do hereby cede to said nation a tract of country west 
of the Mississippi River situate between the Arkansas and Red River and bounded as 
follows: Beginning on the Arkansas ·River where the lower boundary line of the 
Cherokees strikes the same; thence up the Arkansas to the Ganadiau :E'ork and up 
the same to its source; thence due south to the Red River; thence down Red River 
three miles below the mouth of Little River, which empties itself into Red River on 
the north ,side; thence a direct line to the beginning. (7 Stat., 211.) 

Here was an exchange of lands between the United States and the 
Choctaw Nation. The Choctaws ceded to the United States certain 
lands described by metes and bounds east of the Mississippi River, and 
the United States ceded to the Choctaws certain lands described by 
metes and bounds west of the Mississippi. The consideration for which 
the Choctaws ceded to the United States their lands east of the Missis
sippi was not a part of the land included within the metes and bounds 
of the western country ceded to them by the United States, but was the 
whole of the land included within those metes and bounds. If it had 
happened that a part of the land covered by this deed of the United 
States to the Choctaws was not in fact and in law owned by the United 
States on the 18th day of October, 1820, when the treaty was signed, 
the obligation of the United States would have been identical with the 
obligation incurred by an individual who, being a party to an exchange 
of farms, should prove not to be the owner of all the land covered by
his deed. It would have become the duty of the United States to do 
one of three things: either to acquire a complete title to the land cov-
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ered by their deed and to convey the same to the Choctaws; or tore
store to the Choctaws a part of their land east of the Mississippi 
River; or, finally, to make just re-imbursement in money for the land 
purchased and paid for by the Choctaws, but not delivered by the 
United States. 

If it had been true that on the 18th day of October, 1820, the date of 
the exchange of lands between the United States and the Choctaw 
Nation, the United States had owned no lands between the Red and Cana
dian Rivers west of the one hundredth degree of west longitude, then, un
less the United States had subsequently acquired and conveyed such 
lands or restored to the Choctaws a part of their lands east of the 
Mississir.pi River, the United States would have become bound to make 
just compem;ation to the Choctaws in money for the lauds deeded. but 
not delivered to them. So it woul1l have come to pass that when the 
Choctaws, on the ~2d day of June, 1855, relinquished their interests in the 
lands west of the one hundredth meridian, the interest so relinquished, 
as betwe~n the Choctaws and the United Sta:es, would have been pre
cisely as valuable if the__ United States had not owned those lands on 
the 18th of October, 1820, as it would have been if the United States 
had owned the lands on that day. In one case it would have been the 
land itself which the ·Choctaws relinquished on the 22d of June, 1855; 
in the other ~ase it, would have been t.he just value of the land which 
the Choctaws relinquished. . 

But whilt~the re-imbursement, to which the Choctaws would have been 
entitled for the relinquishment of their interests m these lands west of 
the one hundredth meridian of longitude in 185ti, would have been the 
same whether the lands did or did not belong to the United States on the 
18th of October 1820, when the exchange was made, the fact is that on 
that day these lands did belong to the United States, as your memorial
ists will now show. 

On the 18th day of October, 1820, when the commissioners of the 
United States and the commissioners of the Choctaw Nation signed the 
treaty by which the Choctaw Nation ceded to the· United States their 
lands east of the Mississippi River, in exchange for their new country west 
of the Mississippi, the United States owned all the land which is included 
between the one hundredth and the one hundred and third meridians 
of west longitude and the Red and Canadian Rivers. This tract of 
land became a part of the province of Louisiana, upon the original ac
quisition ot that province by France, by virtue of the discovery of La 
Salle in 1683, and the se.ttlement of La Salle on the bay now known as 
Matagorda Bay in 1685. It continued to be a part of Louisiana for sev
enty-seven years from the acquisition of t.hat province by J1'rance in 1683 
and 1685~ until France ceded Louisiana to Spain on the 3d of November, 
1762. It was a part of the province of Louisiana which France then 
ceded td Spain. It continued to be a part of the province of Louisiana 
during the period of thirty-eight years from the cession by :France to 
Spain in 17 62 to the r~trocession by Spain to Fr~nce in 1800, by the 
treaty of St. Ildefonso. It was a part of the province of Louisiana re
troceded to France by that treaty. It remained a part of Louisiana 
from the retrocession by Spain to France ht 1800 to the cession by 
France to the United States in 1803. It was a part of the province of 
Louisiana ceded by ],ranee to the United States in 1803. And~ finally, 
it continued to be a part of Louisian·a from 1803 until the treaty of 
October 18, 1820, between the United S,tates and the Choctaws, and was 
ceded by that treaty to the Choctaw Nation. The facts stated above are 
established by the state papers in the archives of the Government of the 
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United States, by sixteen different maps of Louisiana published in Lon
don, Paris, Leyden, St . .;petersburg, and Amsterdam, between the year 
1702 and the year ~ 77 4, and by a map published in Paris, in 1820, by M. 
Barbe-Marbois, who was the French negotiator of the treaty by which 
Louisiana was ceded to the United States in J 803. · 

1. A letter of instructions from James Madison, Secretary of State, to 
Robert R. Livingston, minister to France, written within nine months 
after the cesRion· of Louisiana to the United States, cont~ins the follow
ing paragraphs: 

DEPARTMENT OF STATE, January 31, 1804. 
SIR: The two last letters received from you bear date on the and 30th Septem-

ber; so that we have been now four months without hearing from you. The last 
from me to you was dated on the 16th day of January, giving you information of the 
transfer of Louisiana on the 20th of December, by the French commissioner, M. Lous
sat, to Governor Clayborn and Gen. Wilkinson, the commissioners appointed on the 
part of the United Stat.es to receive it. '~~ * With respect to the western extent of 
Louisiana, M. Lonssat held a language more satisfactory. Be consjdered the Rio Bravo 
or Del Norte, as far as the 30th degree of noTth latit~tde, as its true bottnda1·y on that side. ~ 
The northern boundary, we ha.ve reason to believe, was settled between France and 
Great Britain by commissioners appointed under the treaty of Utrecht, who separated 
the British and French territories west of the Lake of the Woods by the 49th degree 
of latitude. (Am. St. Papers, vol. 2, p. 574.) 

This statement isrepeated on page575,in asubsequentletterfromMr. 
Madison to Mr. Livingston, dated March 31, 1804. M . . Loussat was 
the commissioner who received the transfer of theterritorv of Louisiana 
from Spain to Franee in 1800, and transferred it \to the 'united States 
under the treaty of 1803. 

2. James Madison, Secret&ry of State, in his letter of in~tructions of 
April15, 1804, to JamEs Monroe and Charles Pinckney, ministers ex
traordinary to the court of Spain, say~: 

· No final cession is to be made to Spain of any part, of the territory on this side 
of the Rio Bravo• but in the event of a cession t o the United States of the teni
tory east of the Perdido; and, in that event, in case of absolnte necessity only, and 
to an extent that will not deprive the United States of any of the wat.ers rnnning into 
the Missouri or the Mississippi / or of the other waters emptying into the Gulf of Mex
ico, between the Mississippi and tbe river Colorado emptying into the bay of St. Ber
nard. (Am. St. Papers, vol. 2, p. 6:30.) 

The bay of St. B-ernard is now known as Matagorda Bay. 
In a subseqnent letter to the same ministers, dated July.~ 8, 1804, and 

printed on the same page, Secretary Madison said : 
It js to be understood that a perpetual relinquishment of the territor,y between the 

Rio B1·avo and Cc,lorado is not to be made, nor the sum of-- dollars paid, with
out tbe.entire cession of the Floridas, nor any money paid in consideration of the 
acknowledgment by Spain of our title to the territory between the Iberville and 
the Perdido. 

3. In a letter from Mr. Monroe, minister extraordinary to Spain, to 
M. Talleyrand, a minister of the French Empire, dated Paris, Novem
ber 8, 1804. he says : 

Your excellency will receive within a paper containing an examination of the 
boundaries of Louisiana which, it is presumed, proves incontestably the doctrine 
above advancecl, as also that the river P~rdiclo is the an cient, and, of cours'e, present, 
boundary of that province to the east, and the Rio Bt·avo to the west. (Am. St. Papers, 
vol. 2, p. 634.) 

4. In a letter from the American Ministers · Monroe and Pinckney to 
the Spanish Minister Cevallos, dated January 28, 1805, they say : 

By the cession of Louisiana by His Majesty the Emperor of France to the United 
States, it becomes necessary to settle its boundaries with the territories of His Cath
olic Majest.y in that quarter. I tis presumed that this subject is capable of such clear 
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and satisfactory illustration as to leave ri.o cause for any difference of opinion between 
the parties. By the treaty of April 30, 1803, between the United States and France, 
the latter ceded to the former the said province .in full sovereignty, in the same ex
tent and with all the rights which belonged to it under the treaty of October, 1~00, 
by which she had acquired it of Spain. rrhat the nature and extent of the acquisi
tion might be precisely known, the article of the treaty of St. Ildefonso, making the 
cession, 1s inserted in that of Paris. To a fair anu just construction, therefore, of 
that article, the United States are referred for the extent of their rights under the 
treaty of 1803. There is nothing to oppugn its force or detract from tl:ie import of its 
very clear and explicit terms. We have the honor to present to your excellency a 
pap~r on this su·bject which we presume proves in the most satisfactory manner that 
the boundaries of that province as established by the treaties 1·eferred to, are the 
river Perdido to the east and the Rio Bravo to the west. The facts and principles which 
justify this conclusion are so satisfactory to our Government as to convince it that 
the United States have not a better right to the island of New Orleans, under the ces
sion referred to, than they have to the whole district of territory which is above 
descrjbed. (Am. St. Papers, vol. 2, p. 687.) 

In their letter of April 20, '1805, to the Spanish minister, Messrs. 
Monroe and. Pinckn~y say : · 

By the memorial which we had the honor to present to your excellency on the 28th 
of January last, the epoch of the discovery of the Mississippi and of the waters which 
empty into it and of the bay of St. Bernard, an<,'!. of the taking pos!iession of same and 
of the country dependent thereon, is proved by documents whicu can not ~e ques
tioned. By 'these it is established, in respect to the Mississippi, its waters and depend
ent, country, as low down the river as the Arkansas, by Messieurs Joliet and Mar
qnettA from Canada, as early as the year 1673, and to its moqth by the Father Heni
son in 1680, and by De La Salle and Joutel, who descended the river wlt.h 60 men to 
the ocean and named the country Louisiana, in 1682; and in respect to the bay of St. 
Bernard in 1685. This was clone, at those periods, in the name and under the authority 
of France, by acts which proclaimed her sovereignty over the whole country to other 
powers in a manner the most public and solemn, such as making settlements ~nd 
building forts within it. Of .these it is material to notice in the present inquiry, two 
only, which were erected in the bay of St. Bernard, on the western side of the river 
Colorado, by M. de La Salle, who landed there from France with 240 persons in 1685. 
It was on the authority of the discovery thus made and of the po~session so taken 
that Louis XIV granted to Anthony Crozat, by letters patent bearing date in 1712, 
the exclusive commerce of that country, i)l which be defines its bonndary by cleclar
iug t.hat it comprehended all the lands, coasts, and islands which are situated in the 
Gnlf of Mexieo between Carolina on the east and old a11d New Mexico on the west, 
with all the Htreams which empty into the oceau within those limits, and the interior 
of the conntry dependent on the same. Such ar~ the facts on which the claim of 
France rersted; such are those on which that of tb~ United States now rests. 

The principles which are applicable to the case are such as are dicta.tecl b~ reason 
ami ba;ve l.Jeen adopted, in practice, by European powers, in the discoveries and ac
quisitions which they respectively ,made in the New World; they are principles in
telligible and at thP- same time founded in strict justice. The :first of these is, that 
when any European nation takes possession of any extensive seacoast, that possession 
is understood as extending into the int.erior uf the oountry to the sources of the rivers 
P>tnptying within that coast, to all their branches, and the country they cover, and to 
give it a right in exclusion of all other nations to the same. * * * The second is, 
that whenever one Enropean nation makes a discovery and takes possession of any 
portion of that continent, and another afterwards does the same at some distance from 
it, where the boundary between them is not determined by the principle above men
tioned, the middle distance becomes such of course. The justice and propriety of this 
rule is too obvious to require illustration. A third rule is, that whenever at~y Euro
pean nation bas thus acquired a right to any portion of territory on that continent, 
that right can never be diminished or ::t:tfectecl by any other power, by virtue of pur
chases made, by grants or conquests of the natives, within the limits thereof. It is 
believed that this priuciple has been admitted and acted on invariably since the dis
covery of America, in respect to their possessions there, by all the European powers. .. " "' 

The aeove are the principles which we presume are to govern the present case. We 
will now proceed to a.pply these principles to th~ claim of the United States as founded 
on t.he facts above ~;tatecl relative to the discovery and possession of Louisiana by 
France, and to designate the limit to which we presume they are justly entitled, by 
virtue thereof, in the quarter referred to. On the authority of the principle :first 
above stated, it is evident that, by the discovery and possession of ·the Mis~;issippi, in 
its whole length, and the coast adjoining it, the United States are entitled to the 
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whole country dependent on that river, its several branches, and the waters which 
empty into it within the limits of that coast. To the extent to which this would go 
it is not in our power to, say; but the principle being clear, dependent on plain and 
simple facts, it would be easy to ascertain it. 

It is equally evident by the application of the second principle to the discovery 
made by M. De la Salle of the bay of St. Bernard, and his establishment there on the 
western side of the river Colorado, that the United States have a just right to a 
boundary founded on the middle distance between that point an~ the then nearest 
Spanish settlement, which, it is understood, was in the province of Panuco, unless 
that claim should be precluded on the principle first above mentioned. To what point 
that would carry us, it is equally out of our power to say; nor is it material, as the 
possession in the bay of St. Bernard, taken in connection with that of the Mississippi, 
has been always understood as a right to extend to the Rio Bravo, on which we now 
~~t . 

In support of this boundary we rely niuch on the grant of Louis XIV to Anthony 
Crozat in 1712. That grant, it is true, establishes no new right to the ter.ritory. The 
right had already accrued by the causes, and to the extent contended for, which was 
never aband,oned afterwards, except by the treaty of 1763, which does not affect the 
present question. This boundary is also supported by the opinions of the best-in
formed persons who have written on the subject with which we have been acquainted. 
By an extract from •a work on Louisiana, written by the Colofiel Chevalier de Cham
pigny in 1773, who, being of tbe country, was doubtless well informed, the Rio Bmvo 
is la-id down as the western boundrwy of that province. This fact is again asserted, with 
more minuteness, in his second note to that work, in which he states that Louisiana 
was boundecl before the treaty of 1763 to the west by the 'nwuntains of New Mexico and Rio 
Bravo. In a book containing several memoirs on different subjects, published about 
three years since at Paris, is one entitled ''A Memoir, Historical and Political, on 
Louisiana," bytheCountcleVergennes,ministerof Louis XVI, in which it is stated that 
Louisiann is bounded to the east by Flo1·ida and to the west by Mexico. The opinion of 
geogra.pbers in general confirms that of other writers. By a chart of Louisiana, 
published in 1762 by Don Thomas Lopez, geographer to his catholic majesty, it ap
pears that be considers the Rio Bravo as the boundary of the province, as it does by 
that of De Lisle of the Royal Academy of Science at Paris, which was revised and 
republished in 1782. Others might be quoted, b11t it is useless to multiply them. (Am. 
St. Papers, vol. 2, pp. 6o3, 664.) 

5. Mr. John Quincy Adams, SPcretary of State, in his letter of 
Ma.Jich 12, 1818, to Mr. De Onis, the Spanish Minister at Washington., 
says: 

The claim of Prance always did extend westward to the Rio B1·avo, and the only boun
daries ever acknowledged by her before the cession to Spain of November 3, 1762,. 
were those marked out in the grant from Louis XIV to Crozat. She always claimed 
the tm·rito1·y iohich you called Texas as being within the limits and fo1·ming a pa1·t of Lo~tisi
ana, which in that grant is declared to be bounded westward by New Mexico, e~st
ward by Carolina, and extending inward to the Illinois and to the sources of the 

. Mississippi and of its principal branches. Mr. Cevallos says that these claims of 
France were never admitted nor recognized by Spain. Be it so. Neither were the 
claims of Spain ever acknowledged or admitted by France. 'l'he boun· lary was dis
puted and never settled; it still remains to be settled; and here is a simple state
ment of the grounds alleged by each of the parties in support of their claims: 

ON THE PART OF THE UNITED STATES. 

1. The discovery of the Mississippi, from near its source to the ocean, by the French 
from Canada, in 1683. 

2. The possession taken, and est.ablishment rriade, by La Salle at the bay of 
St. Bernard, w~st of the ri-vers T1\in)ty and. Colorado, by authority from Louis XIV, 
in 1685. 

3. The charter of Louis XIV to Cr·ozat, in 1712. 
4. The historical authority of Du Pratz and Champigny, and of the Count DeVer

gennes. 
5. The geographical authority of De Lisle's map, and especially that of the map of 

Don Thomas Lopez, geographer to the king of Spain, published in 1762. These docu
ments were all referred to in the le1;ter from Messrs. Pinckney and Monroe to Mr. 
Cevallos, of 20 April, 1805, since which time, and in further coufirmation of the same 
claims, the Government of the Uniteu States are enabled to ref'31; you to the follow-
ing. · 

6. A map published by Homann, at Nuremburg, in 1712. 
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7. A geographical work published in 1717, at London, entitled "Atlas Geographicus, 
or a Complete system of Geography, Ancient and modern," in which the map of Louisi
ana marka its extent f?·om the Rio B1·avo to the Perclido. In both these maps the fort 
bunt· by La Salle is laid down on the spot t1ow called Matagorda. 

8. An offi('.ial British map published in 1755 by Bowen, intended to point out the 
boundaries of the British, Spanish, and :F'rench colonies in North America. 

9. The narrat1ve published at Paris, of Hennepin in 161:33, of Tonti· in1697, and of 
Joutel in 1713. 

10. The letter from ColonellJa Harpe to Don Martin D' Alarconne of 8th July, 1719 
(A 1, B 2). 

11. The order from the French governor of Louisiana, De Bienville, to La Harpe 
of August 10, 1721 (C :.~). 

12. The geographical work of Don Antonio de Alcedo, a Spanish geographer of the 
highest eminence; this work and the map of Lopez, having been published after the 
cession uf Louisiana to Spain in 1762, afford decisive evidence of what Spain herself 
considered as the western boundary of Louisiana when she had no interest in con
testing it against ano~her state (B 4). 

ON 'l'HE PAR'l' OF SPAIN. 

I. The voyages of Ponce de Leon, Vasquez de Ayllon, Panfil" de Narvaez, ernan 
do de Soto, Luis Moscoso, and other Spani"h travellers in the 16th century, who never . 
ma.cle any sett,lemeni upon any of the territories in question, but who travelled as 
yon o hserve, into countries too tedious to enumerate. 

2. The estal>lishment of the new kingdoms of Leon and Santander in 1595, and 
the province of Cohaquila in 1600. 

~. The province of Texas fonnded in Hi90. 
Here, you will please to observe, begins 1·he conflict wHh t.he claims of France to 

the western boundary o£ Louisiana transferred by the cession of the province to the 
United States. Tbe presidios or settlements of Las Texas were, by your own state
ment, adverse settlements to that of La Salle who, six years before, had taken formal 
possession of the country in the narue of a'nd by authority of a charter from Louis 
XIV. They were precedefl by an expedition from Mexico the year before, that is, 
168\;1, to hnnt out the :F'rench remaining of the selitle ·ueut of La Salle. Now what 
right had the viceroy of Mexico to hunt out the Prench who had formed a settlement 
under t he sanction of their sovereign's authority 'i Yon will Tell rue that from the 
time when Sauta Fe, the capital of New Mexico, was !..>nih, Spain considered all the 
territory east aud north of that province, a,fl far as the Mississippi and the Missouri, 
as her properLy; that the whole circumference of the Gulf of Mexico w~1s hers; and 
that Philip II bad issued a, royal order to exterminate every foreigner ·wbo should 
dare to penetrate to it; so tbat. the whole question of rig-ht between the United States 
and Spain, with regard to this boundary, centres in this: the naked pretension of 
Spain to r.b" whole circumference of t.be Gnlf of Mexico, with the exterminating or
der of Philip II on one side; and the actual occupa.ucy of Prance, by a solemn char
ter from Louis XIV, on the other. Well might Meflsrs. Pinckney and Monroe write 
to Mr. Cevallos, in 1805, that the cla·im of the Unitecl States to the boundary of the Rio 
B1·avo wa~ as clear as thei1· 1·ight to the iBland of New Orleans. * * * 

From this work of Joutel it likewise appears that the fort and colony left, by La 
Salle, at the westward of the Colorado, ;vas destroyed, not as you state by the In
dians, but by the l:;paniards from Mexico, \Yho, until thnt time, had never had any 
settlement of any kind nearer than Pannco, aud who, by your own account, had no 
other right or authority for this act tbau the royal order of Philip II to exterminate 
all foreigners peuetra.ting into the Gulf of Mexico. 

The settlement of La Salle, t.herefore, at t be head of the bay of St. Bernard, west
·ward of the riv1)r, which he called Riviere anx Broufs, but which you call Colorado 
of Texas, was not, as yon have represented it, tbe una.utborizecl incursion of a pri
vate adventurer into the territories of Spain, but an establishment havjng every char
acter that could ~;anction the formation of any European colony upon this continent, 
and the viceroy of Mexico bad no more right to d~stroy it by a military force than 
the present viceroy wonlcl have to send au army and destroy the city of New Or
leans. Iii waH a part; of Louisiana di ... covered lJy La Salle under formal and express 
authority from the king of :F'ran,ce; and the royal exterminating· ordeli of Philip II 
was but one of the multitude of sanguinar.y acts which signalized the reign and name 
of that monarch, while the name of La Salle is entitled to stand high in the glorious 

1 role of the benefactors of mankind. After this statement, founde(l upon the most 
aut,hentic docnmentH, the foundation of the presidio of Texas, in 169:3, was, by your 
own showing, an unlawful encroachment upon the territories of France, which, by 
the first of the three principles laid down by MesHrs. Pinckney and Monroe a.t Aran
juez and above referred to, extended. on the coast of the G·ulf of M exico, half-way to the 
nea1·est Spanish settlement of Pannco~ rzarnely, to the Rio B1·avo. (Am. St. Pctpers, vol. 
4, pp. 471, 473.) 
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Mr. .Adams also cites the following correspondence between the 
li,rench and Spanish officers commanding on the western frontier of 
Louisiana in the years 1719 and 1721 : 

Al. 

Don Ma1·tin D'.Alarconne toM. de la Harpe. 1 • 

TRINITY RIVER, May 20, 1719. 
MONSIEUR: I am very sensible of the politeness that M. de Bienville and yourself 

have had the goodness to show to me. 'l'he 1orders I have received from the king, my 
master, are to maintain a good understanding with the Frencll in Luuisiana; my 
own inclinations lead me equally to afford them all the services that depend upon 
me. But I am compelled to say that your arrival at the Nassooite village surprises 
me very much. Your governor could n<>t be , ignorant that the post you occupy be
longs to my government, and that all the lands west of . the Nassunites depend upon 
New Mexico. I counsel you to give adv~ce of this to M. de Bienville, or you will 
force me to oblige you to ~bandon lands that the French have no right to occupy. 

I ha.ve the ho~or to be, sir, 
D' ALARCONNE. 

B2. 

Monsieur de la Harpe to Don Martin D' .Alarconne. 

N.AssONITE, July 8, 1719. 
MONSIEUR: The order from his Catholic Majesty to obtain a good understanding 

with the French of Louisiana and the kind intentions yon h ave yourself expressed 
towards them accord but littJe with your proceedings. Permit me to inform you 
that M. de Bienville is perfectly informed of the limits of his government, and is very 
certain that the post of Nassonite depends not upon the dominions of his Catholic 
Majesty. He know's also tha·t the province of Las Texas, of which you say you are 
governor, is a part of Louisiana. M. de La Salle took possession in 1685, in the name 
of his most Christian Majesty; and since the above epoch possession has been re
newed from time to time. 

Respecting the post of Nassonite, I cannot comprehend by what right you pretend 
that it forms a part of New Mexico. · I be(l' leave to represent to you that Don Antoine 
du Miroir, wllo discovered New Mexico .in l68:3, never penetrated east of that province 

· or the Rio Bravo. It was the French who :first made alliances with the savage tribes 
in this region, and it is natural to conclQ.de that a river that flows into the Mississippi 
and t.he lands it waters, belong to the king, my master. , 

If you will do me the pleasure to come into this quarter, I will convince you I hold 
a post I kuow how t o rlefend. 1 

I have the honor to be, sir, 
DE LA HARPE. 

c 3. 

On the lOth of August, 1721, M. de laHarpe received the following order: 
"We, John Baptiste de Bienville, Chevalier of the Military Order of St. Louis, and 

commandant-general for the king, in the province of Louisiana: 
It is hereby decreed that M. de la Harpe, commandant of ,the bay of St. Bernard, 

shall embark in the packet of the Subtile, commanded by Beranger, with a detach
ment of 20 soldiers, under M. de la Belile, and shall proceed forthwith uo the bay of 
St. Bernard belonging to this province, and take possession in the name of the king ; 
and the west company shall plant the arms of the king in the ground, and build a 
fort upon whatever spot appeai's most advantageous for the defence of the place. If 
the Spaniards or any other nation have taken possession, M. de laHarpe will signify 
to them that they have no right to the country, it being well known that possession 
was taken in 1685 by De la Salle in the name of the king of France, etc. 

"BIENVILLE." 

(Am. St. Papers, vol. 4, pp. 478, 479.) 
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6. On the 3d day of April, 1820, Henry Clay, of'Ke'ntucky, in a 
speech i~ the House of Representatives of the United States, said: 

The second resolution comprehended three propositions, the first of which was that 
the equivalent granted by Spain to the United States for the province of Texas was 
inadequa.tf>. To determine this it was necessary to estimate the value of what we 
gave and of what we received. This irtvolved an inquiry into our claim to Texas. 
It was not his purl?ose to enter at ~arge into this subject. He presumed the spectacle 
would not be 1Jresented of qt~estioning, in this b1·anch of the Government, ou1· title to Texas., 
tvhich had been constantlJJ nwintained by the Executive for m01·e than 15 years past, un
der th1·ee several administmtions. He 'Was at the same time ready and p1·epa1·ed to make 
out Ot£r title, if any one in this House were fearless enough to controvert it. He would, 
for the present, briefly state that the man who is most familiar wi~h the transactions 
of this Government, who so largely participated in the formatio;n cif the Constitution 
and in all that has been done unde:f it, who, besides the eminent services that he has 
rendered his country, principally contributed to the acquisition of Louisiana, and 

. who must be supposed from his various opportunities best , to know its limits, de
clared 15 years ago that ou1· title to the R;"o del ,Norte was as well founded as it was to 
the island of New Orleans. (Here Mr. C. read an extract from the memoir presented 

· in 1805 by Mr. Monroe and Mr. Pinckney to Mr. Cevallos, proving that the boundary 
of Louisiana extended eastwa1·d to the Perdido, and westward to Jhe Rio del Norte, in 
which they say: ''The fact.s and principles which justify this conclusion are so satis
factory to their Government as to convince it that the United States have not a bet
ter right to the islanrl of New Orleans, under the cession referred to, than they have 
to the whole distriet of territory thus described.") * * * ' 

So, west of the Mississippi, La Salle, acting under France in 16S~ or 16l:l3, nrst dis
covered tllat river. In 1685 be made an establishmt'nt on the bay of St. Bernard, 
west of the Colorado emptying into it. The nearest Spanish settlement was Panuco, 
and the Rio del Norte, abont the nLidway line, became the common boundary. (Ann. 
Cong., 16 Cong., 1st sess., vol 2, pp. 1726 and 1727.) 

7. That the laud which is included between the one-hundredth and 
one-hundred and third meridians of west longitude and the Red and 
Canadian Rivt>rs ·wj:ts a part of Louisiana is shown by sixteen European 
maps published during the eighte

1
enth century, and now subject to inspec

tion in the Congressional Library. 
(1) A map published at Paris, in 1703, by De Lisle, geographer of the Royal Acad

emy, t•J lJe found in vol. 1, No.8, Old Maps of America. 
(Y.) A map published at Leyden, in 1704, by Louis de Hennepin, ' to be found in 

West. lndise Voyagen, page 1. 
(3) A map of H. Moll, published at London, in1711. 
(4) A map of H. Moll, published in London, in 1715, dedicated to Lord Sommers, 

to be found in Olcl Maps of America, vol. 1, No. 16. 
(5) A map by H. MolJ, published in London, in 1715, to be found in Old Maps of 

AmeriC'a, vol, 1, No. 13. 
(6) A tna.p pnhlished by Covens and Mortier, at Amsterdam, in 1718, to he found 

in Atlas Nouveau, vol. :2, No. 38. 
(7) A tuap printerl in London, in 17:22, de(licated to William, Duke of Gloucester. 
(B) A map by De Lisle, published at Amsterdam, in 17;22, to be found in Atlas Nou

veau, vol. 2, No. 39'. 
(9) A map published at Amsterdam. without date, but before 1730. 
(10) A map by H. Popple, published at Loudon, in 1733, under the patronage of 

the lords commissioners of trades and plantations, to be folmd in Old Maps of Amer
ica, vol. 1, No. 17. 

(11) A map by H. Popple, published in London, in 1735, to be found in American 
Maps, vol. 12, No. 9. 

(12) A map by De Lisle, published a.t Amsterda,m, in 17:39. 
(13) A map by A. G. Boehme, published in 1746. 
(14) A map published in 1753, to be found in American Maps, vol. 2, No. 10. 
(15) A map published in 1774, at London, in pursuance of an act of Parliament. 
(16) ·A map publisb,ed by authority of Parliament, at London, in 1775, copied from 

von Staehlin's, published at St. Petersburg, in 1774. ' 

Now it happened that there was an inconsistency between the natural 
objects and one of the courses ~pecified in the conveyance made by the 
United States to the Choctaws in the treaty of October 18, 1820. It is 
a fact that a line drawn due south from the so~wce of the Canadian will 
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not touch the Red River, because the source of the Red River is further 
westward than the source of the Canadian. · 

But Mr. Justice Story, delivering the opinion of the Supreme Court 
·of the United States in Preston's Heirs v. Bowman (6 Wheat., 580), 
laid it down as ''a universal rule that course and distance yield to 
natural and ascertained o~jects." And in Newsom v. Prior (7 Wheat., 
'7) Chief-Justice Marshall said: 

The courts of Tennessee, and all other courts by whom cases of this descriptio'n 
have been decided, have adopted the same principle and adhered to it. It is that the 
mo::;t material and most certain calls shall control those which are less material and 
and less certain. A call for a natural object, as a river, or a known stream, a 8pring, 
or even a marked tree, shall control both course and distance. . 

It is unnecessary to cite the numerous, not to say innumerable au
thorities, by which this principle has been recogniz~d and approved . 

.Applying these indisputable rules of law to the case under con
sideration, we find that two of the calls of this conveyance to the 
·Choctaw Nation are for natural objects, namely, first, the source of the 
Canadian River; and, second~ the 'Red River; that a third call is for a 
course connecting the Hed River with the source of the Canadian; that 
this course, being due south from the source of the Canadian, is incon
.sistent with the other two calls, because the .8ource of the Canadian 
is further west than that of the Red River; and that this third call 
is therefore controll~d by the other two calls of the description. The 
result is that the Red River and the source of the Canadian are to 
be connected by a straight liue drawn from the source of the Cana
dian to the nearest point of the Red River, which nearest point hap
pens to be the source of the Red River. 

But on the map accompanying the report of the Commissioner of 
Indian .Affairs for 1888, the source of the Canadian River is located 
in 104P 30' west longitude, and 370 north latitude, and the source of 
the Red ·River in 103° 30' west longitude, and 340 45' north latitude. 
A line drawn from the source of the Canadian to the source of the 
Red River lies wholly west of 103o 30', and may, therefore lie within 
territory which belonged to Spain in 1820. But it is certain that the 
·cession to the Choctaws carried all the land between the one-hundredth 
and one-hundred and third meridians and the Red and Canadian 
Rivers. The map number 18, hereto appended, accurately traced from 
tbe map published in the report of the Commissioner of Indian Afl'airs 
for 188~, shows the dimensions of the land of the Choctaws west of the 
one-hundredth meridian. It contained 10,296 square miles and 6,589,440 
acres. / 

Your memorialists therefore assume that when the Choctaws relin
quished their interest in the lands between the Red and Canadian Riv
ers, west of the one-hundredth meridian of west longitude, on the 22d 
-day of June, 1855, they were entitled to receive, in' compensation for 
that relinquishment, the just value of those lands. What. then, was 
the just value of those lands in 1855 ul The territory of the Choctaws 
west of the one-hundredth meridian of west longitude contained 286 
full townships, excluding fractional townships. amounting to 10,296 
square miles or 6,589,440 acres of land. At the inadequate, not ·to 
say insignificant, price of 12~ cents per acre this land amounted in 
value to $823,6~0. But in the treaty of June 22, 1R55, the sum of 
$800,000 was constituted the entire pecuniary consideration, uot only 
for the felinquishment by the Choctaws of their interests west of the 
one-hundredth meridian, but also for the lease by the Choctaws and 
.Chickasaws to the United States of the land .between the ninety-
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eighth and one-hundredth meridians. The sum of $800,000 was insuffi
cient to compensate the Choctaws for the relinquishment of the land 
west of the one-hundredth meridian. Nothing remained, therefore, to 
apply on the lease of the land betweeu the ninety-eighth and . one
hundredth meridians, which amounted to 7,713,239 acres. The rent of 
the 7,713,239 acres of land between those meridians was altogether 
nominal; it did not exceed $1. For less than $1, then, the United 
States have held 7,713,239 acres of land from June, 1855, down to 
March, 1890, a period of more than thirty-four years. Now, what con
siderations could possibly have reconciled the Choctaws and Chicka
saws to a lease, covering 7, 713,239 acres of land, for a period of thirty
four ·years, at an aggregate rental of less than $1 ~ There were two 
considerations wllich reconciled the Choctaws ::1nd Chickasaws to this 
lease. These considerations were the uses to which tbe lands were de
voted. In the first place, by the express terms of the lease, the land~ 
were to be used for a permanent settlement of the Wichitas, and other 
bands o~ tribes of Indians; in the second place, they were to remain 
open to settlement by the Qhoctaws and Chickasaws, as before the 
lease. 

But on the 27th day of September, 1830, ten years after the Choc
taws had purchased and paid for their western country, including this 
land west of the one hundredth meridian, the United States caused the 
following article to be inserted in a new treaty between the United 
States and the Choctaw Nation: 

ART. 2. The United States, under a grant specially to be made by the President of 
the United States, shall cause to be conveyed to the Choctaw Nation a tract of 
country west of the Mississippi River in fee-simple, to them and their descendants, 
to inure to them while they shall exist as a nation and live on it, beginning near Fort 
Smith, where the Arkansas boundary crosses the Arka.nsas River; running thence to 
the source of the Canadian Fork, if in the limits of the United States, or to those 
limfts; thence due south to Red River, and down Red J;?.iver to the west boundary 
of the Territory of Arkansas; t.hence north along that line to the beginning. (7 
Stat., 331.) · 

In this article the western line of the Choctaw country is declared to . 
extend from the "the source of the Canadian Fork, if in the limits of 
the United States," due south to Red River. But there was no such ''if" 
in the deed by which the Choctaws acquired thi13 land on the 18th of 
October, 1820, and under which they had already held or claimed to' 
hold it for ten years. 

What is the explanation of this new demarkation of the western 
boundary of the Choctaw com1try 01 And what is its bearing upon the 
right of the Choctaws to compensation for the relinquishment subse
quently made by them in the treaty of June 22, 1855 ~ The explana
tion of this change of boundary is this: After the United States had 
sold this land to the Choctaws and received payment in full therefor, 
the United States sold the same land, out from under the Choctaws, to 
the King of Spain. On the HHh of February, 1821, four months after the 
purchase of this land by the Choctaws, the Senate of the United States 
ratified a treaty whereby the United States sold the western part of the 
province of Louisiana, including the land of the Choctaws west of the one 
hundredth meridian, to the Spanish King, in part payment for the much
coveted province of Florida. This treaty was signed on the 22d day of 
February, 1819; but it had been rejected by the King of Spain. Pend
ing the negotiation of the treaty by which the United States ~old this 
land to the Choctaws, the United States never disclosed to the Choc
taws their purpose to sell the land to a foreign power. The Choctaws 
were not apprised that the consummation of such a sale to the King of 



14 LANDS Ol!-, CHOCTAW AND CHICKASAW INDIANS. 

Spain awaited a possible ratification by that King of a treaty which had 
stood rejected for nearly two years, ~nd its subsequentratitication by the 
Senate of the United States. And yet this Spanish treaty divested the 
Choctaws of their legal title to the land west of the one hundredth me
ridian, which the United States had previously deeded to them, and for 
which they had fully paid. Indeed, when the United States sold this 
land to the Choctaws, without notifying them of the negotiations with 
Spain, it was far from being certain, or even probable, in the minds of 
legislative and executive officers of the Government of the 'United 
States, that the exchange of western Louisiana for . .Florida would be 
consummated; for not only had the Ki:ng of Spain rejected the treaty, 
but a vigorous opposition to the exchange of western Louisiana for 
Florida had sprung up in the Uongress of the United States, based on 
the ground that the price to be paid for Florida was extravagantly large, 
and alsoon the ground that the sale of the territory of the United States 
to a foreign Government, by the President and Senate, in the exercise of 
the treaty-making pow~r, without the co-operation of t.he House of 
Representatives, was unconstitutional and void. On the 28th day of 
March, 1820, Henry Ulay, of Kentucky, introduced the following reso· 
lutions in the House of Representatives of the United States: 

(1) Resolved, That the Constitution of the United States vests in Congress the power 
of disposing of the territory belonging to them, and that no treaty purporting to 
alienate any portion thereof is valid without the concurrence of Congress. 

(2) Resolved, That the equivalent proposed to be given by Spain to the United 
States, in the treaty concluded between them on the ~2d day of February, 1819, for 
that part of Louisiana lying west of the Sabine, was inadequate, and that it would 
be_ inexp,edient to make a transfer thereof;, to any foreign power, or to renew the afore
said treaty. 

On the 3d day of April, 1820, Mr. Clay delivered a speech in the 
Bouse of Representatives, in support of these resolutions, in which he 
used this language: 

The first resolution which he had presented asserted that the Constitution vests in 
the Congress of the United States the power to dispose of the territory• belonging to , 
them, and that no treaty purporting to alienate any portion thereof is valid without 
the concurrence of Congress. The proposition. which it asserts was, he thought, suf
ficiently maintained by barely reading the clause in the Cons.titution on which it 
11ests: 

''The Congress shall have power to dispose of, etc., the territory or other property 
belonging to the United States.'' "* * * >' • 

But in the Florida treaty it was not pretended that the object was simply a decla
ration of where the western limit of Louisiana was. It was. on the contrary, the 
case of an avowed cession of territory from the United States to Spain. * * * 

On the s~cond resolution, he said: 
It results, then, that w~ have given for Florida, charged and encumbered as it is, 

first, unencumbered Texas; second, five millions of dollars; third, a surrender of all 
our cl& ims upon Spain not included in that five millions; and fourth, if the interpreta• 
tion of the treaty which he had stated were well founded, about a million of acres of 
·the best unseated land in the State of Louisiana, worth perhaps about ten millions of 
dollars. 'rhe proposition contained in the second resolution was thus, Mr. C. thought, 
fully sustained. The next was, it was inexpedient to cede Texas to any foreign 
power. Mr. C. said he was'opposed to the transfer of any part of the territory of the 
United States to any foreign power. They constituted, in his opinion, a sacred in
heritance of posterity which we ought to preserve unimpaired. He wished it was, 
if it were not, a fundamental and available law of the land, that they should be in
alienable to any foreign power. * ;. * 

The last proposition which the second resolution affirms, is that it is inexpedient 
to renew the treaty. If Spain had promptly ratified it, bad as it is, he would have 
acquiesced in it. After the protracted negotiation which it terminated, after their
ritating and exasperating correspondence which preceded it, he would have taken 
the tre~ty as a man who has passed a long and restless night, turning and tossing in 
his bed, snatches at day an hour's disturbed repose. But she would not ratify it; 
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she would not consent to be bound by it and she has liberated us from it. * " " 
Let us put aside the treaty; tell her to grant us our rights to their uttermost extent. 
And if she still palters, let us assert those rights by whatever measures it is for the 
interests of our country to adopt. (Ann. Cong. Sixteenth Cong., first session, vol. 2, ( 
pp. 1691, 1724, 1725, 1726, 1729, 1730, and 1731.) 

The final ratification of the Spanish treaty extinguished the title of 
the Choctaws to their land west of the one hundredth meridian; but it 
did not extinguish their right of reclamation against the United States 
for this land, which bad been sold to the Choctaws by the United 
States and paid for by the Choctaws, and then sold without the knowl
edge or consent of the Choctaws to the King of Spain. When the 
Choctaw treaty of 1830 was signed, the United States, being appre
hensive that a part of the land sold to the Choctaws, by metes and 
bounds, in 1820, would prove to be within the boundaries of the land 
subsequently sold to Spain, in part payment for Florida, insisted upon 
such a modification of the bounda!'ies of the Choctaw Nation as should, 
in effect, mak~ its western line coincident with the eastern Hne of the 
land sold to Spain. By the Spanish treaty the eastern boundary of 
that part of Louisiana which 'vas ceded to Spain in exchange for Florida 
was fixed as foll~ws: 

ART. 3. The boundary line between the two countries west of the Mississippi shall 
begin on the Gulf of Mexico, at the mouth of the river Sabine, in the sea, continuing 

· north along the western bank of that river to the thirty-second degree of latitude; 
thence by a line due north to the degree of latitude where it strikes the Rio Roxo of 
Natchitoches or Red River; then following the course of the Rio Roxo westward to 
the degree of longitude one hundred west from London and twenty-three from Wash
ington; then crossing the said Red River and running them·.e by a line due north to 
the river Arkansas· ,thence following the course of the southern bank of the Arkan
sas to its source in latitude forty-two north, and thence by ihat parallel ·of latitude 
to the South Sea. (8 Stat., 254.) 

The stipulation in the Choctaw treaty of 1830, as to boundaries, was 
a mere recognition of what bad been for nine years ail accomplished 
fact. It was only a recognition of the fact that so much of the land 
sold to the Ohoctaws OIJ. the 18th day of October, 1820, as lay west of 
the one hundredth meridian had been sold to Spain, on the 19th day of 
February, 1821, and that the title of the Choctaws thereto had been 
extinguished by such sale. It was' in no sense a stipulation, either ex
press or implied, on the part of the ·choctaws, to waive their right to 
re-imbursement for the lands which they had bought and paid for, and 
then involuntarily lost. If this land had not been the property of the 
United States, when the United States conveyed it to the Choctaws 
and received payment therefor from the Choctaws, the right of the 
Choctaws to . re-imbursement would have been incontestable. A for
tiori was the right to re-imbursement incontestable when the United 
States, having sold the land to the Choctaws and recP;ived full payment 
for it, subsequently sold it, without their knowledge or consent, to the 
King of Spain. If the great Repuulic of the United States shall seek 
in this treaty of 1830 for some technical ground on which to base the 
claim that the Choctaws, by recognizing the fact that the United States 
had sold their land out from under them to the King of Spain, waived 
their right to compensation for the injury thereby inflicted on them, it 
will seck in vain even for such a pretext for evading its duty to make 
just compensation for the .confiscation and sale of these Choctaw lands. 

It was with good reason, then, that the United States and the Choctaws 
stipulated in the t.reaty of June 22, 1855, for the relinquishment of the 
interest of the Choctaws in the land west of the one hundredth meri
dian. This stipulation was not a merely nominal stipulation for the re-
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linquishment of an intangible, nebulous, imagine::try claim, but was a 
bona fide stipulation, ·entered into for the relinquishment of a substan
ti~l right recognized as such by both parties to the treaty. 

Although the Chickasaws purchased from the Ohoctaws an undivided 
interest in the Choctaw country west of the Mississippi, after the ex
tinguishment of the legal title of the Choctaws to the land west of the 
one hundredth meridian of longitude by the ra;tification of the Spanish 
treaty of 18~0, and therefore strictly speaking the Chickasaws never 
held a technical legal title to the ·land west of that meridian, neverthe
less, the purpose and effect of the several treaties between the Chicka· 
saws and Choctaws were to so adjuet the interests of the two nations 
that the Chickasaws held,' at the time of the relinquishment of the . 
Choctaw title, in 1855, an undivided one-fourth part of the claim for re
imbursement against the United States on account of the sale of the 
land west of the one hundredth meridian to the king of Spain. The 
following are the treaty stipulations bearing on this point. 

(1) The treaty of January 17, 1837: 
ARTICLE 1. It is agreed by the Choctaws that the Cbick:u;aws shall have the priv

ilege of forming a district within the midst oftheir country, to be held on the same 
terms that the Choct.aws now hold it, except the right of disposing of it, which is 
held in common with the Chqctaws and Chickasaws, to be called the Chickasaw 
district of the Choctaw Nation; to have ~'tn equal representation in their general 
council, and to be placed on an equal footing- in every other respect with any of the 
other districts of said nation, except a voice in the manag-ement of the consideration 
which is given for these rights and privileges; and the Chickasaw people to be en
titled to all the rights and privileges of Choctaws, with the exceptiou of participat
ing in the Choctaw annuities and the consideration to be paid for these rights and 
privileget~~, and to be subject to the same laws to which the Choctaws are; but the 
Chickasaws reserve to themselves the sole right and privilege of controlling and man
aging the residue of their funds, as far as is consistent with the late t.reaty between 
the said people and the Government of the United States, and of making such regu
lations and electing such officers for th·at purpose as they may think proper. (7 Stat., 
605.) 

ARTICLE 2. The Chickasaw district shall be bounded as follows, viz: Beginning on 
the north bank 9f Red River, at the mouth of Island Bayou, about 8 or 10 miles below 
the mouth of False Wachitta: thence running north, along the same channel of said 
bayou, to its source; thence along the dividing ridge between the Wachitta and 
Low Blue Rivers to the road leading from Fort Gibson to Fort Wachitta; thence along 
said road to the line dividing Musha-la-tubbee and Push-meta-haw districts; thence 
eastwardly, along said district line, to the source of Brushy Creek; thence down said 
creek to where it flows into the Canadian River, 10 or 12 milf\S above the mouth of 
the south fork of the Canadian; thence west along the main Canadian River to its 
source, if in the limits of the United States, or to . thoee limits; and thence due south 
to Red River, and down Red River to the beginning. (7 Stat., 605.) 

ARTICLE 3. The Chickasaws agree to pay the Choctaws, as a consideration for 
these rights and privileges, the sum of $580,000; $30,000 of which shall be paid at the 
time and in the manner thati the Choctaw annuity of 1837 is paid; and the remaining 
$500,000 to be invested in some safe and secure .stocks, under the direction of the 
Government of the United States, redeemable within the period of not less than 
twenty-years; and the Government of the United States :shall cause the interest 
arising therefrom to be paid annually to the Choctaws, in the following manner: 
$20,000 to be paid as the present Choctaw annuity is paid for fo.1.1r years, and the resi
due to be subject to the control of the general council l)f the Choctaws; and after the 
expiration of the four yeaJ:S the whole of said interest to be subject to the entire con
trol of the said council. (7 Stat., 605.) 

(2) The treaty of November 4, 1854: 
ARTICLE 1. It is agreed by the Choctaw and Chickasaw tribes of Indians, in lieu of 

the boundaries established under article~ of the convention and agreement entered 
into between said tribes January 17, A. D. 1837, the Chickasaw dil:;trict of the Choc
taw Nation shall be bounded as follows, viz: Beginning on the north bank of Red 
River, at the mouth of Island Bayou, where it empties into Red River, about 26 miles 
on a .straight line below the mouth of l!'alse Wachitta; thence running a northwest
erly course, along the main channel of said bayou, to the junction of three prongs of 
said bayou nearest the dividing ridge bet.ween Wachitta and Low Blue Rivers, as laid 
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down upon Ca pt . R. L. Hu n ter 's nw.p ; thence northerly, along· the east em prong of 
Island Bayou, to it.s source ;• thence dn e nortll to the Canadiun R1ver; thence west, 
along the main Canadian, to the lOOth deg-ree of west. longitnile; thenee south to Red 
River and down Re(l River to th e beginning: Providtd, however, If the line running 
due north, from the eastern source of Island Bayou to the main Canadian, shall not 
include Allen 's or Wapanacka Academy within tbe Chickasaw district, then an oli'set 
shall IJe made from sai<.llin t>, so as to leave said academy two 111iles within the Chick
asaw district, north, west, and south from t.he lines of boundary. (10 Stat., 1116.) 

(3) The treaty concluded June 22, 1855: 
Anr. 9. The Choctaw Indians do hereby absolutely and forever quitclaim and re

linquish to tbe United States all their right, title, and interest in and to a.ny aud all 
lands west of t.he lOOth degree of west longitude, and the Choctaws and Chicka.-;aws 
do hereby lease to th e United States all that portion ••f their common territor:- west 
<>f the 9~th degree of '~·st longitnde, for the permanent sett.lement of the Wichita 
and such other trihes or baudo of Indians as the G:>vernment may desire to locate 
therein. • * * (ll St;tt., 613.) 

AnT. 10. In consideration of the foregoing r elinquishment and lease, and as soon as 
practicable after the ratification of this convention, the United States will pay tp the 
Choctaws the sum of $600,000 and to t.be Chickasaws the snm of $:200,000 in such 
manner al!l their general councils shall respectively direct. (11 Stat., til5.) 

lna8much a8 the Chickasaws were not only tile legal owners of an 
undivided fourth part of the lands between the ninety.ei~ltth and one
buudredth meridie:nH,, but were also equitably entitled to one-fourth of 
the price paid for the relinquishment of tile right, title, anti iute~est of 
the Choctaw8 in and to tlle lands we~t of the one· hundredth meridian, 
it was 8t.ipula.ted in this treaty that one-fourth of thti agg-regate sum ~f 
$800,000, paid for the relinquishment and lease, should be n ·ceiveu by 

..!. the Ohickasa,w Nation and three-fourths by the Choctaw Nation. 
Your memori alists therefore assert with absolute confidence that 

the entire sum of $800,000 paid in pursuance of the treat,y of June 22, 
1855, was justly applicable to the extinguishment of the legal and equi-

, table obligation restiug upon the United States to maLe compensation 
for the intere::st.s west of the oue-hundredth meridian relinquished by 
the Choctaws, and tllat, as a consequence, whenever the tenure ·by 
which the United States hold the lands of the Choctaws and Chicka
saws between the ninety-eigllth and one-hundredth meridians shall be 
relieved of the express trusts which now adhere to those lands, aud the 
lands shall be opened, as it is manifestly the interest of the people 
of the United States that they shall be opened, to settlement under 
the homestead laws or otherwise, it will then be-the right of the Choc
taws and Chickasaws to demand, and the duty of the United States 
to pay, the just value of those lauds to the Choctaw and Chickasaw 
Nations. 

But will it be asserted that the United States, by the treaty of April 
28. 1866, have alrea(l_y succeeded in acquirjng complete beneficial own
ership of and abs0lute title to the lands between the ninety-eighth and 
one-hundredth meridians, rlivested of the trusts expressly created by the 
lease of 1855, and of all other trusts ~ · Your memorialists respectfully 
submit that there is no foundation in justice or in law for such an asser
tioll. At the time wlleu this treaty of April 28, 1866, was made a large 
body of freedmen, several tbousan<ls iu number, resided within the 
limits of the Chickasaw and Choctaw Nations, intermingled with the 
Chickasaw and Uboctaw people, and occupying and using at pleasure 
their lands witlwut let or hindrance on the part of the Chickasaws or 
Choctaws. It bad becomP exceeding·ly desirable to the Chickasaws and 
Choctaws tliat these freedmen should dwell in a separate country. It 
was also the opinion of the authorities of the United States that a sep
aration of the freerlmen from the· Indians would be best tor all con
cerned. 

S. Mis. 107--2 
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Tbe Choctaws and Chickasaw s bad, hy tbe treaty of 1855, leaRed. t<> 
the United Statrs their la1~ds west of the uiuet,,·-eighth meridian for the 
permanent settlt--ment of Indian tribes whose hollieS and ·ranges were 
within certain desiguated limits; but by the terms of that lease the· 
Choctaws and Chickasaws had expressly reserved to themselve8 the right to 
occupy and use these leased lands as theretofore. The language of the 
treaty, as we have seen, was this: "Provided, howlmer, the territory S() 

leasfd shall remain open to settlement by Choctaws a,nd Chickasau·s as
heretofore." These lands contained 7,713,239 acres. The Choctaws and 
Chickasaws deemed it best that the United States should remove the 
freedmen to these lalH1s, and were willmg, if the United States would 
make such removal, to surrender their reservt.'d right to use and occupy 
them. Accordingly, in the treaty of April28, 1~66, it was agreed that 
the United States sLould remove to the country west of the ninety
eighth meridian such of the freedmen as should be williug to go, and 
out of the sum of $300,000, meutioned in the treaty, should pay to each 

* freedman remoYed the sum of $100. The sum of $300,000 was not in 
tended as compensation of any kind for the Chickasaws or Choctaws, 
but was intended for payment to the freedmen, estimated to number 
3,000, at $100 per capita. In order to carry out this arrangement, the 
Choctaws and Chickasaws relinquished their rigbt to m~e and occupy 
the lands west of the ninety-eighth meridiau, which right hr~d been ex
pressly reserved in the lease of 1855, and "ceded" a trust estate in these 
lands to the Uuited States, subject not only to the express trust cre
ated by the terms of the lt>ase to make permanent settlements of certain 
Indian tribes thereon, but also to the additional trust create<l by the 
treaty of April 28, 1866, to remove thereto such of the Choctaw and 
Chickasaw freedmen as should be willing to go. 

Will it be assel'ted that the effect of article 3 of the treaty of April 
28, 11'166, was to iuvest the United States with an absolute title to the 
land between the ninety-eighth and one hundredth nwriuians, not only 
free from any trust for the removal thereto of Choctaw aucl Uhickasaw 
freed men, but also relievell of the trust imposed by the terms of the 
lease of J nne 2~, 18551 Your memorialists respectfn11y submit that, 
evPn if article 3 could be torn from its context in this treaty, and the 
relat.ious uetween this t.reaty and the treaty of June 22, 1855, and all 
ot1Jer treaties entered into by the same parties annihilated, it would be 
impossible for the Supreme Court of the United States or a'1y othP-r 
judicial tribunal to conclude that the article under cousider.ttion con
stituted the United States not the mere grantees of a trust estate, 
but the absolute owners, beneficial and equitable, as well as legal, 
of the land between the niuety-eigbth and one hundredth meridians. 
But your memorialists belie\·e that when this article is read, as it 
must be read, in the light of the other articles of the same treaty and 
of tbe treaty of Juue ~2, i855, and of those faets of public history ot 
which courts are bouud to take judiciai notice, the COilClusion will be 
inevitable and irresit'tible that the United ~tates holds those lands not 
in their own right, l>ut as trustees of two trusts, the first being to locate 
thereon Indian tribes whose horues and ranges ·were within certain 
designated limits, tbe second being to locate thereon lilo many of the 
freedmen as should be williug to remo,-e from the Choctaw awl Uhick
asaw nations, and to hold tbe sum of $300,000 named in the treaty for 
the use and l>euefit of such freedmeu. · 

The phraseology of the first clause of this article is such that the first 
itnpressiou made by it might be that the cousideration of $300,000, 
therem named, was to move directly from the United States to the 
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Chickasaws and Choctaws. But such an impression would be wholly 
erroneous. This sum of $300,000 was to be paid by the United States, 
not to the Chickasaws and Choctaws, but to the freedmen. It was to 
go to the Choctaws and Chickasaws only upon the concurrence of two 
.events, (1) the grant of Indian citizenship to the freedmen, and (2) the 
refusal of freedmen to emigrate. Tllis sum was fixed at $300~000 
because the number of tb~ freedmen was estimated at 3,000, and it 
was agreed that each freedman should receive, for the expenses inci
dent to emigration, the snm of $100. If the United States bad con
summated the scheme of this article, by removing tbe freedmen, every 
dollar of the $300,000 would have been paid to the freedmen. The 
following is the text of this article: 

ARTICLK III. The Choctaws and Chickasaws, in consideration of the sum of three 
hundred thousand uollar!:!, hereby eeue to the United States t,be territory west of the 
9t;th degree west longitude, known as the leased district, provided that the said sum 
shall be invested and held by the United States, at an interest not le~Ss than five per 
<lent., in trust for the said nations, until the legi~Slatnres of the Choctaw and Chicka
saw Nations respectively shall have made such lawR, rules, an(lre~o~;nJations as may be 
necessar,y to give all persons of Atrican descent, resiilent in the sahl 11ations at the date 
.of the treaty of Fort Sntith, and their descendants, heretofore held in slavt'ry among 
said natwns, all the rigllts, privileges, and immnoities, inclnding the right of suf
frage, of citizens of said nations, except iu the anunities, mt•neyl:l, and public (lowain 
<llaimed hy or belonging to said nations respectively; and also to give to snch persons 
who were residentR as aforesai(l, and their descendant.s, forty acres Pach of the hnd 
of said nations on the same terms as the Choctaws and Chickasaws, to he ,selrctPcl on 
the survey of said land, after the Choctaws and Chickasaws and Knnsas Indians have 
made their selections as herein provilled; and immediately on the enactment of such 
laws, rules, ancl regulations, the said sum of three hnJHlred thouf.:anrl dollars shall be 
paid to the said CLoct.aw and Chickasa.w Nations in the proportion of t.hree-fomths 
to the former and one-fourth to the latter-lesl:! such snm, at the rate of one bn nclred 
dollars per capita, as shall be sufficient to pay ~>uch persons of Afl·iean descent. lHJfore 
referred to as within ninety days a'fter the pasl:!age of snell lawH, rul6S, aud regula
tions shall elect to remove and actunlly remove from the said nations respectively. 
And should the said la,ws, rules, and regulations not he macle by the legislatureR of 
the sa1d na.tions respectively within two years from the ratitication of this treaty, 
then the said sum of three hundred thousand dollars :shall cease to be held in trust 
for ·the said Choctaw and Chickasaw Nations, and be held for the use and bt~netit of 
such of said persons of African descent as the United State~ shall remove from the 
said territory in snch manner as the United States shall dt>e111 proper-the TJnited 
States agreeing, within ninety days from the expiration of the saicl two yearl3, to 
remove from said nations all such persons of African descent as may be willing tore
move; those remaining or retu·rning after having been removed· from said nations to 
have no benefit of said sum of three hnndred thousand dollarA. or any part thereof, 
but sha.ll be upon the same footing as other citizens of the Unit.ed States in the Raid 
na,tions. 

If article 3 shall be considered witlwut reference to any other article 
oftbe same treaty or to any proviRions of other treaties, it. will be fo.nnd 
upon a careful analysis of that article, that it contains tlle fo11owing 
.substantive provisons: 

(1) It was agreed that if the Chickasaws and Chochiws should not make 
the freedmen citizens of their nation, the Unite<l States woul<l within 
two years and ninety days from July 10, 1866, '' remoYe from sairl na
tions all such persons of African descent as may be "villing to remove." 

(2) It was agreed that the Choctaws and Chickasa\YS should cede to 
the United States the land between the 98th and th" lOOtb meridians. 
· (3) It was the intent and purpose and the implied agreement of all 
the parties to the treaty, that the land so ceded should be userl for 
the settlement of the freedmen to be removed by the United States, 
as well as for the permanent settlement of ''Indian tribes or bc1nds.'' 

( 4) The sum of $300,000 was to be held, at 5 per cent. interest, in 
trust for the Choctaws and Chickasaws by the United States for a 
period of two years, unless before the expiration of that period the 
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Chickasaws and Choctaws should confer citizenship upon the freed
men, or some of t.he freedmen should elect to leave and should actually 
leave the Choctaw and Chickasaw nations. 

(5) If the Choctaws and Chickasaws, before the expiration of two years, 
should confer citizenship upon the freedmen. this sum of $300,000 was 
to be immediatel,y paid to the Choctaw and Chickasaw nations, less $100 
for each freedman who should emigrate within ninety days after citizen
ship should be conferred upon the freedmen. 

(6) It the Chickasaws and Choctaws should not confer citizenship 
upon the freedmen, before the expiration of the period of two years, 
then said sum of $300,000 should cease to be held in trust for the 
Chickasaws and Choctaws, and should be held in trust for the use and 
benefit of such freedmen as the United States should remove from the 
Chickasaw and Choctaw nations. 

(7) It was agreed that those freedmen ''remaining or returning after 
having been removed from said nations" should ''have no benefit of 
said sum of $300,000." 

(8) If the Choctaws and Chickasaws should not confer citizenship 
upon the freedmen, and if at the same time the freedmen should not 
consent to remove, then the provisions of article 3 made this sum of 
$300,000 the property of the Unite•l States. 

This article of the treaty of 1866 standing alone, then, shows a cession 
by the Choctaws aml Chickasaws to the United States of 7,713,239 
acres of land, ~wsnrpassed in point of fertility by any body of land of 
equal area within the limits of the United States. If the sum of $300,000 
named in this article, constituted the sole consideration for the convey
ance and the U uited States became the absolute owners of the land in 
their o'wR right, and not the mere grant~es of a trust estate therein, 
then the rerna1·kable spectacle is presented of a purchase, by the great 
republic of the United States, from their feeble and. dependent wards,. 
of 7,713,239 acres of land, worth in money $9,641,548.75 for the nom
inal consideration of $300,000, which sum of$300,000 was to remain the 
property of the United States if the freedmen should not be removed 
from the Chickasaw and Choctaw nations or become citizens of those 
nations, but was to be paid to thP freedmen if they should be removed, 
and was only to be paid to the Choctaws and Chickasaws in the event 
that they should confer citizenship upon the freedmeu and the freedmen. 
should not be removed. 

Was such a bargain ever before made between a powerful republican 
Government and a dependent Indian. tribe~ Was such a bargain ever 
made between an honest guardian and a helpless ward ~ It bas often 
happened that knavish Indian traders have persuaded Indians to ex
change property of great value for woithless trinkets; but the acquisi
tion by the United States, from the Chickasaws and Choctaws, of 
7,71'3~239 acres of land, worth· $9,641,548.75, for a merely nominal con
sideration, which nominal consideration was not to pass to the Oboe
taws and Chickasaws at all, unless they should make citizens of the 
freedmen, and the freedmen should refuse to immigrate, would have 
been a juggle of such gigantic proportions as to overshadow all the 
petty knavery perpetrated by individual Indian traders for the last 
hundred years. If the United States shall open this land to settlement 
by citizens of the United States, without the consent of the Chickasaws. 
and Choctaws, the validity of the deeds of the United States to settlers. 
will doubtless sooner or later be tested in the Sup!'eme Court · of the 
United States. It is clear to the minds of your memorialists that it 
will be impossible for the Supreme Court to adopt such a construction 
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of article 3 of the treaty of 1866 as shall secure to the United States 
an absolute title, in their own right, unincumbered by any t.rust, of 
land8 worth more than $9,60o,OOO, for the consideration of $000,000, 
which consideration only goes to the Choctaws and Chickasaws in tlle 
event that they thereafter, in the manner prescribed; confer citizen
ship upon the freedmen within their limits and none of the freedmen 
emigrate. Your memorialists can not doubt that the Supreme Court 
would promptly decide that the United States took this land, as trust
ees, upon the trusts to settle other Indian tribes thereon, and to re
move thereto such freedmen as should consent to go; that the great 
consideration which operated upon the minds of the Choctaws and 
Chickasaws was the undertaking of the United States to settle In
dians thereon, and to relieve them of the presence of several thousand 
freedmen by removing those freedmen. to and settling them upon the 
ceded lands. 

But then to restrict our consideration to a single clause or article of 
a treaty is not a legitimate mode of interpretation. The whole treaty 
is to be considered; so also are all other treaties bearing upon the same 
subject. In order to understand the provisions of the third article of 
the treaty of 1~66, we are to examine, not only the text of that article, 
but also article 10 and article 45 of the same treaty, and'article 9 of the 
treaty of J ~55. The following are the provisions of articles 10 and 4~ 
of the treaty of 1866: 

ART. 10. The United St.ates reaffirm all obligations arisin~ out of t.reaty stipulations 
or acts vf legislation, with regard to the Choctaw and Chickasaw Nations, entered 
into prior to t.he late rebellion, and in force at that time, not inconsistent here
with; and further agree to renew the payment of all annuities and other moneys ac
cruing nuder such treaty stipulations and acts of legislation, from and . after the· 
close of tb·e fiscal year ending on the 3Uth of June, in the year one thousand eight 
hun1lred ancl sixty-six. (14 Stat., 774). . . 

ART. 45. All the. righ~s, privileges, and immunities heretofore posses~ed by said 
nations or individuals thereof, or to which they were entitled under the treaties and 
legislation heretofore made and bad in connection with them, shall ue and are 

' hereby declared to be in full force so far as they are consb;tent with the provisions 
of this treaty. (14 Stat., 779). • 

Article 9 of the treaty of 1855 is printed on page 1 of this memorial. 
Un the 17th of Febraary, 1882, the Secretary of the Interior com

municated to the Sen:lte of the United ~tates a decision of tlle Com
missioner of the General Lan(l Office. We quote therefrom, on page 3 
of Senate executiYe document, No. 111, Forty-seventh Congress, first 
session, as follows : 

The Chocktaw and Chickasaw cession of April 28, 1tl6f-i (14 Stat., 769), was, by the 
lOth sect.iou thereof, made subject to the conditions of the compact of June 22, 1855 
(11 Stat., 61:3), by the 9th article of which it was stipulated tb;1t the land should be 
appropria1 ed for the permanent settlement of such tribes or bauds of Ind,ians as the· 
United States might desire to locate thereon. The lanch; embraced in the Choctaw and. 
Chickasaw cession were also included in a definite district, established by the Atipu
lations of the treaty of 1855, pnrsuant to the act of Congress of May 2t3, 1830, the United 
States re-engaging, by the 7th article of the said treaty, to remove and keep out from 
that district all int,ruders. . 

In pursuance of the stipulations of the foregoing compacts and in the exercise of 
the trnsts assumed by the Un it.ed States, under the several treaties, and in accordance 
with .specific provisions of law, and the lawful orders of the President, all the lands 
in tbe Indian Territor.v to wbich the United States has title have been permanently 
appropriated or definitely reserved for the uses and purposes named. The title of the 
United States t.o lands in the Indian Territory is, as heretofore shown, su~ject to specific 
trusts, and it is not 11Jithin the lawful power of either the legislative m· executive departmentS: 
of the Goven~rnent to annihilate such trusts or to avoid the obligations arising there·under. 
Such trusts m·efo1' the benefit of Indian tribes and Indian freedmen. 

A former Secretary of the Interior, in an official communication to the 
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Secretary of War, dated May 1, 1879, to be found on page: 58 of Senate 
Executive Documellt No. 50, Forty-eighth Congress, second session, ltad 
used the following language: 

The 'lands ceded by the Choctaws and Chickasaws were, by article 9 of the treaty 
<>f June 22, 1855, leased to the United States, for the permanent settleme t of the 
Wichita and such other tribes or hands of Indians as tUe Government mav desire to 
locate therein. The treaty of 1~66 substitutecl a di1·ect puTchase jo1· the lease, ·but did not 
.extinguish or alter the tTust. 

In the case of the United States v. Paitw, .Tndge Parker, of the dis
trict court of the United States for the '''estern <li8trict of Arkansas, in 
.a decision printed on page 41 of Senate Executive Document No. 50, 
Forty-eighth Uongress, second session, held as follows: 

Now we must look to the acts of the GoYernmeut siuce the adoption of this treaty 
in order to understand its purpose. We find that in the year 18fi6 it entered upon 
the policy of settling tribes of IJ:!dians, ot.her than t.he :fi\·e civilize::!. tribes, in the 
Indiau country. Since that time, by treaties.~iaws,anfl executi•e orders of the Presi
-dent, it has settled upon reservations in t.be Indian countr.v the Cheyenne;;;, the Arap
ahoes, the Kiowas, the Comanches, the Wicbitas, the Pawuees~ the Sacs and Foxes, 
-the Nez Perces, thePoncas, theModocs, the Kansas, the Osages, the Pottawatomie8, the 
Absentee Shawnees, as well as some other small tribes. This explains why the t.r0.aty
making power thonght, on March 21, loG6, that there was au urgent ueceJSsity of the 
Government for more lands in the Indian Tenitory. This 8howt=~ that the Government 
not only had a desire to locate otbC'r Imliaus in t.be ludian Tt~rritory, but to a great 
-extent it has consummatecl that desire. It is a matter of pnulic history that. anum
ber of these tribe~, which have been removed to the Indian country, taking au van
tage of the embarrassment of tbe Govemment growing out of the war of the rebel
lion, had gone on the war-path. The Goverument was desirous of securing peace 
with them, and of settling them upon reservations, where they could be civilized. It 
-entered into treaties by which they were to be and were removable to the Indian 
country. Then again, the white people in other localities were pressing on other 
tribes and demanding of the Government their removal, to get them out of the way 
<>f the white settlements, and to locate them where . they would be free from intru
sion by whites. They were removed to the Indian country. It is true but few of 
these tribes were settled on the lands iu controversy; bnt I cite the conduct of the 
Government in order to arrive at its policy in regard to the Indian country, and from 
that policy I receive aid in the conHtruction of the third article of the Semi nolA treaty. 
The Government want.ed to locate other Indians and freedmen thereon . What did the 
Govetnment mean by locating, freed men thereon V Let us again go back to the time 
wben this treaty was made. We find that colored people were held in slavery in all 
the civilized tribes of the Indian Territory. Slavery was abolished there, as well as 
-elsewhere in the United States, by the emaucipat.ion proclamation of the President, 
and by the thirteenth amenclment to the constitution adopted the 13th of December, 
1865; and such abolition of slavery was recognized by these tribes in the several 
-treaties made with them in 1866. The Government was desirous of protecting these 
freedmen, and of securing them homPS. It was not known bow well the several 
Indian trioes, who had held. them in slavery, would observe their pledges to secure 
them the rights they eujosed. It was feared that prejudice, growing out; of their 
former condition as slaves, and of race, would IJe so strong against them tllat they 
would not be protected by the Indians. The Government had given them the boon 
-<>f freedom, and it was in dut.y bound to secnre it in all that the term implied to them. 
The Government feared that to do thiR it might be necessary to settle them in a 
-colony by thernst>lves. This purpose of the Government, should it become necessary, 
was manifested by the terms of the Choctaw treaty of April 15 (2o), 1H66. 

This public policy of the United States, which J·udg-e Parker invoked 
.as au aid to the interpretation of the Seminole treaty, upon the same 
grounds of principle affords legitimate aid in the interpretation of the 
Chickasaw anci Choctaw treaty of 1866. It coufirms the proposition tLat, 
under the treaties of 1855 and 18()6, the land lying west of the Chicka
saw Nation, and between the ninety-eig-hth and one hundredth meri
{liaus of west longitude, was dedicated to the use of Indians other than 
those of the five civilized tribes, and to the uses of freedmen of the 
Choctaw and Chickasaw Nations. 

Since 18ti6 tlle Government of the United States bas wholly neglected 
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either to remove the freedmen willing to go to these lands, or to place 
those unwilling to go "upon the same footing as other citizens of the 
United States in the said nations." S.ince 1866 several thousand Chick
asaw freedmen have remained in the Chickasaw country, occupying and 
using the Chickasaw lands at their pleasure, and whoJly exempt from 
the jurisdiction of the Chickasaw government and tbe operation of the 
Chickasaw laws. The United States have uever removed a single 
freedman from either the Chickasaw or Choctaw Nations, in fulfilment 
of the stipulations of the treaty of 1866. But it happened that seventy
two freedmen promised to emigrate from the Choctaw Nation, and there
upon the Choctaws authorized the United States to pay, and the Unitecl 
States dirl pay, to those freedmen, upon proof , of their emigration, 
$7,200 out of the sum of $300,000 named in the treaty. The United 
States have paid to the freedmen, without the consent of the Chickasaws 
or Choctaws, the further sum of $23,100 out of ·said sum of $300,000, 
making in all $30,300. 

The Choctaws earned their share of the sum of $300,000, less $7,200 
paid at their request to the freedmen, by making Choctaw citiz('ns of 
the Choctaw freedmen. But the freedmen in the midst of the Chicka
saws included the Chickasaw freedmen, many of the Choctaw freedmen, 
a large number of colored soldiers, who had been members of two regi
ments of United States troops, which were mustered out of service within 
the limits of the Cllickasaw Nation, aud a large number of colored peo
ple from tht~ States who had been attracten to this African stronghold 
in the Chickasaw Nation. And the Chickasaws, finding that these peo
ple were likely to outnumber the Chickasaws, awl, if made citizens, to 
take possession of their government, were compelled to refuse and did 
refuse to confer upon them Chickasaw citizenship, and therefore failed 
to earn or receive ;my part of the stipulated sum of $300,000. On the 
contrary, a part of that sum which was loaned to the Chickasaws in 
1866, in pursuance of article 46 of the treaty, has been reported, and 
correctly reported, by the Indian Office as a charge against the trust 
fund of the Chickasaw Nation. And so it happens that all of said sum 
of $300,000 not earned and received by the Ohoct aws is now the prop
erty of the United States. 

Inasmuch as the consideration which prompted the Choctaws and 
Chickasaws to cede these lands in trust .to the United States was the 
undertaking of the United States to remove the freedmen to thoRe lands 
and to ~ettle other tribes of IndianR thereon, and that consideration has 
practically failed, and the exigencies of the Government of the United 
States seem to require the early opening of these lauds to settlement 
by citizens of the United States, the Choctaw and Chickasaw Nations 
are ready to make the United States the absolute owners of these lands, 
free from a.ll incumbrances and trusts, upon payment therefor at the 
rate of $1.~5 per acre by the United States. 

Under similar circumstances the Creeks and Seminoles have relieved 
the United States from trusts created by treaty stipulations, by relin
quishing their interests in ceded lands; and for such relinquishment 
the United State1:1 have paid them the sum of $1.25 per acre. 

By the treaLy concluded March 21, 1866, and proclaimed August 16, 
1866 (14 Stat., 755), the Seminoles "ceded and conveyed their entire 
domain" to the United States. This conveyance was made, as stated in 
the treaty, •' in compliance with the desire of the United States to locate 
other Indians and freedmen" on the lands. There was no express stipu
lation by the United ~tates to locate any Indians or freedmen thereon. 

I, 
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The transaction was not a lease, but a cession and conveyance. The 
title so conveyed was not encumbered. by an express trust for the loca
tion of other Indian tribes or of freedmen on the land, or by any other 
-express trust. The only trust created was that which was implied in 
the words "in compliance with the desire of the United States to locate 
other Indians and freedmen thereon." The words of the treaty are: 

ART. 3. In compliance with the desire of the United States to locate other Indians 
and freedmen thereon, the Seminoles cede and convey to the United States their en
tire domain, being the tract of land ceded to the Seminole Indians by the Creek Na
tion under the provisions of article first (1st) of the treaty of the United States with 
the Creeks and Seminoles made and concluded at Washington, D. C., August 7, 1856 .. 
In eonsideration of sai1l grant and cession of their lands, estiu{ated at two miilion 
-<>ne hundred aud sixty-nine thon~;and and eighty (:l,l69,080) acre~, the United States 
.agree to pay said ::;eminole Nation the sum of three hundred and twenty-five thousand 
three hundred and sixty-two ($325,362) dollars, said purchase being at the rate of :fif
teen cents per acre. 

But in the year 1889 the lands which, by this implied trust created in 
t.he treaty, were set apart for the use of Indian tribes and freedmen, were 
required by the United States to· be opened for settlement by citizens, 
like other public lands, and on the 2d day of March, 1~89, an act of Con
gress was appro\7 ed (25 ~::)tat., 1004) whereby the United States approp
riated $1,912,942.02 to pay the Seminoles for the land ceded by the treaty 
·of 1860, at the price of $1.25 per acre, less the 15 cents per acre paid in 
1866. By this payment the United States disencumbered the land of 
the trust created by tbe treaty of 1866 for the location of Indian tribes 
-and freedmen thereon, and acquired full beneficial ownership in addition 
to the estate previously held iu trust; and the same act made these lauds 
,,, a part of the public domain of the United States," to ''be disposed of to 
.actual settlers under the homestead law." The following is the language 
of this act: 

SEC. 12. That the sum of one million nine hundred and twelve thousand nine hun 
·dred and forty-two dollars and two cent.s be, and the same hereby is, appropriated 
·out of any money in the Treasury not otherwise appropriated, to pay in full the Sem
inole Nation of Indians for all the right, title, interest, and claim which sai<lnation 
of Indians may have in and to certain lands ceded by article 3 of the treaty bAtween 
the TTnited States an1l said nation of Indians, which was concluderl June 14, 1866, and 
proclaimed August 16, ld66, and which land was then est.irnated t.o contain 2,1ti9,0t)0 
.acres, but which is now, after survey, ascertained· to contain 2,037,414.6~ acres. 

In the treaty concluded June 14, 1866, and proclaimed August 11, 1~66 
{14 Stat .• 785), the Creek Nation "ceded and conveyed" to the United 
States, the west half of their entire domain. This conveyance was made, 
as stated in the treaty, "in compliance with the desire of the United 
States to locate other I11dians and freedmen thereon." The ceded land 
was estimated to conta.in 3,250,560 acres, and the price uamed was 30 
·Cents per acre. This transaction was not a lease, but an actual cession 
.and con veyaure of the lands, subject to the trust created by the treaty. 
In 1889 the Government of the United States sought to relieve these 
:lands of the trnst by which the treaty had. encumbered them, in favor of 

' Indian tribes and freedmen, so that they might become a part of the 
public domain, and be disposed of to settlers under the holllestead laws. 
Accordingly, on the 19th of Jauuary, 1889, an agreement was made be
tween the United States and the Creek Nation by which the lau<ls were 
disincum bered of the trust imposed by the treaty of 1~66, and the 
United States agreed to pay for such release the sum of $2,280,857.10. 
This agreement contains the following clauses (25 Stat., 757): 

And whereas btH a portion of said lands, so ceded for suc]l11se, bas been solU_ to In
<lians or assigned to their use, and tbe United States now desire that all of said ceded 
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lands may be entirely freed from any limitation in respect to the use and emjoyment 
thereof, and all claims of the said Muskogee (or Creek) Nation to such lands may be 
surrendered and extinguished, as well as all other claims, of whatsoever nature, to 
any territory, except the aforesaid eastern half of their domain: Now, therefore, these 
articles of cession and agreement oy and between the said contracting parties, wit
ness: 

1. That the said Muskogee (or Creek) Nation, in consid~ation of the sum of money 
hereinafter mentioned, hereby absolutely cedes and grants to the United States, 
without reservation or condition, full and complete title to the entire western half 
of the domain• of the said Muskogee (or Creek) Nation lying west of the division line 
surveyed and established under the said treaty of 1866, and also grants and releases 
to the United States all and every claim, estate, right, or interest of any and every 
description in or to any and all land and. territory whatever, except so much of the 
said former domain of the said Muskogee (or Creek) Nation as ~lies east of the said 
line of division surveyed and established as aforesaid, and is now held and occupied 
as the home of said nation. 

2. In consideration whereof and of the covenants herein otherwise contained, the 
United States agree to pay to the said Muskogee (or Creek) Nation, t·he sum of 
$2,280,857.10. . 

.An act of Congress was approved on the 1st day of March, 1889 (25 
Stat., 759) appropriating, in payment for said lands, the sum of 
$2,280,857 .10, in the following words : 

SEc. 3. That for the purpose of carrying out the terms of said articles of cession 
and agreement, the sum of $2,21::l0,857.10 is hereby appropriated. 

Your memorialists therefore ask that an appropriation he made by 
Congress of a sum sufficient to pay the Choctaws and Ohicasaws $1.25 
per ac.re for their lands between the ninety-eighth and one hundredth 
meridians of west longitude, upon their relinquishment of all right, 
title, and interest therein, such sum to be payable three-fourths to the 
Choctaw Nation, and one-fourth to the Chickasaw Nation. 

And your memorialists hereby offer, in consideration of such appro
propriation and payment, to relinquish to the United States all their 
right, title, and interest in and to all lands west of the ninety-eighth 
meridian of west longitude. 

But if Congress shall deem it inexpedient to accept the foregoing offer, 
your memorialists pray that ala w may be enacted providing, in s~1bstance, 
that upon the relinquishment by the Choctaw and Chickasaw Nations 
of all their right, title, and interest in and to all lands west of the me
ridian of ninety-nine degrees and--- minutes west long·itude, it shall 
be the duty of the Secretary of the Interior to sell at public sale, to the 
highest bidders, all the lands bounded on the north by the Cana
dian River, on the east by the ninety-eighth meridian of west longi
tude, on the south by the Red River, and on the west by the meridian of 
ninety·nine degrees and--- minutes west longitude, in such subdi
visions and under such regulations as to time, place, manner, and terms 
of sale as the President shall deem best for the Choctaw and Chickasaw 
Nations and shall prescribe; and the net proceeds of such sales shall 
be paid one-fourth upon the requisitions of the Governor of the Chick
asaw Nation, and three-fourths upon the requisitious of the principal 
chief of the Choctaw Nation. 

HALBERT E. PAINE, 
Counsel. 

S. Mis. 107--3 

B. c. BURNEY, 
Chairman Chickasaw Commissioners. 

J. D. COLLINS, 
OVERTON LOVE, 

Chicka-saw Delegates. 
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Annexed are accurate tracings of the seventeen maps mentioned on 
pages 12 and 13. The dotted 'lines represent the western boundary of 
the province of Louisiana . 

. Map number 18 shows the.form and dimensions of the lands west of 
the one hundredth meridian of west longitude ceded to the Choctaws 
by the United States ~n the 1~th of October, 1820, which ceded lands 
are divided into townships on the map . 
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