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DEPARTMENT OF TIIE INTERIOR,
Washington, 1. C., December 12, 1882,

SIk: By act of Congress approved August 7, 18582, it was provided as Tollows:

“The Secretary of the Interior shall investigate and report to Congress what in
his opinion would be an equitable settlement of all matters of dispute between the
Eastern Band of Cherokee Indiaus (including all the Cherokees residing east of the
Mississippi River) and the Cherokee tribe or nation west; also all matters of dispute
between other bands or parts of the Cherokee Nation; also all matters between any
of said bands or parts thereof and the United States, arising from or growing ont of
treaty stipulations, or the laws of Congress relating thercto, and what sum or sums
of money, if any, should, in his opinion, be paid under such settlement, and the sum of
two thousand five hundred dollars is hereby appropriated for such investigation.”

In pursnance of my appointment as & special agent of your department, charged with
the investigation of all matters named in said enactment, I have the honor to submit
the following report on the claim of the ¢ Old Settler ” or Western Cherokee Indians
against the United States: 7

REPORT.

I deem it unneccssary to refer in this report to the history of the “ Old Settler” or
Western Clierokee Indians, or their relations to the Eastern Band of the Cherokee In- _
dians prior tothe treaty of 1835, as thut is fully givenin two reports herewith, recently
made by Senate committees on the same subject, and will merely state that the ¢ Old
Rettler” Cherokees are a band or part of the Cherokee Nation.

Their claim is based upon alleged errors committed by the officers of the govern-
ment having charge of and stating the account between them and the United States
in retation to their interest in the proceeds of the sale of the Cherokee lands east of
the Mississippi River, as provided in the treaty of 1835, between the United States
and the Cherokee Indians.

It also appears by the terme of the fourth article of the treaty of 1846, that in con-
sideration of these claimants cousenting to the stipulations therein contained—that
the lands formerly owned by these claimants, exclusively, west of the Mississippi

" River should thereafter be the common property of the whole Cherokee people—a
Dasis of settlement of their claim against the United States was agreed upoh as follows:

“All the investinents and expenditures which are properly chargeable upon the
sums granted in the treaty of 1835, amounting in the whole to five millions six hun-
dred thousand dollars (which investments and expenditures are particularly enum-
erated in the 15th article of the treaty of 1835), to be first deducted from said aggregate
sum, thus ascertaining the residuum or amount which would, under such marshaling
of accounts, be left for per capita distribution among the Cherokees, emigrating under
the treaty ot 1835, excluding all extravagant and improper expenditures, and then
allow to the ‘‘Old Settlers,” or Western Cherokees, a sum equal to one-third part of said
residuuin, to be distributed per capita to each individual of said party of ¢Old Set-
tlers” or Western Cherokees. It is further agreed that, so far as the Western Cher-
okees are concerned, in estimating the expense of removal and subsistence of an
Eastern Cherokee, to be charged to the aggregate fund of five million six hundred
thousand dollars above mentioned, the sums for removal and subsistence stipulated
in the 8th article of the treaty of 1835, as commutation money in those cases in which
the parties entitled to it removed themselves, shall be adopted. And as it affects the
settlement with the Western Cherokees, there shall be no deduction from the fund
above mentioned in consideration of any payments which may hereafter be made out-
of said fund; and it is hereby further understood and agreed that the principle above
defined shall embrace all those Cherokees west of the Mississippi who emigrated prior
to the treaty of 1835.” (Rev. of Indian Treaties, pp. 81, 82.)

The investments and expenditures to be deducted from the $5,600,000 fund, as
enumerated in article 15 of the treaty of 1835, are for improvements, ferries, claims
for spoliations, removal, subsistence, debts and claims upon the Cherokee Nation,
additional quantity of land, goods for the poorer class of Cherokees, and the several
sums for the national fund.

By the fourth article of the supplementary articles to the treaty of 1835, the one
hundred thousand dollars appropriated in the treaty of 1835 for the poorer class of
Cherokees, was added to the permanent national fund of four hundred thousand dol-
lars, thereby increasing it to five hundred thousand dollars.

In the settlement with the ‘“Old Settlers,” or Western Cherokees, under the treaty
of 1846, the eighth article of the treaty of 1835, to which reference is therein made,
fixed the amount for removal and subsistence to be charged to the aggregate fund
at $53.33 per capita. :

Adopting the construction placed upoxn the treaty of 1846 in the report of the Second
Auditor and Second Comptroller of January 15, 1849, to the Senate, the Commissioner
of Indian Affairs, on February 12, 1349, made the following statement of the acconnt
in question, for the information of the House Committee on Indian Affairs:
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“OLD SETTLERS” OR WESTERN CIHEROKEES.
° CR.

By consideration stipulated for the lands cast of the

Mississippi, ceded by the treaty of 1835-36........_.. $5, 000,000 00
By additional amonnt stipulated in third article of sup-
plement thereto ... .o .. ... v 600, 000 00
— #5, 600, 000 00
Dr.

To amount for additional qudutlt\' of lands assigned

Cherokees West . . aeian 500, 000 00
To amonnt invested for general national tunds. ... ._.. 500, 000 00
To amount allowed for improvements and ferries, prior to

date of treaty of 1846. ... . ... ... .. ... ..... 1,716,502 85
To amount for removal and subsistence, at $53.33 per

Tead . e 941, 979 99
To amount paid citizens of the United States for claims

agaiust the Cherokee Nation. ..o ... ... ... ... 59,574 25
To amount paid Cherokees for similar ¢laims. ... _..._.. 17,561 41
To amonnt paid Cherokee committee for their services. 22,026 89

To amount allowed prior to date of treaty of 1846, for
spolintious, vxcept for rents and dispossession ot prop-~ .
erty and improvements.. ... .. ... ........oa. 224,257 23
- 3.981,902 62

ReSIAUNNL .« oo e e o e ettt oo e e e 1,618,007 38

(8ee House Mis. Doc. 43, p. 7, 30th Cong. 2d Sess.)

1 am of the opinion that thlS Statement sets forth all items that are properly charge-
able to the aggregate fund, under a just and fair construction of the treaty governing
the settlement with those Indians. “Bat there isa manifest error in the amowunt of one
item charged in the above account, namely, the item of “‘removal and subsistence at
$53.33 per head, $941,979.99.” The number of Cherokees removed and subsisted was
about 13,149, acuudmg to Commissioner Medill’s report of May 10, 1848 (Ex. Doc. 65,
.17, H. R., 30th Coug. 1st sess.), and his estimate was probably as nearly correct as
could be maide. I'or the purpose of this settlement, I agsume that the number so ve-
ported is correct, and thus find that the amount which should have been charged in
the above acc ount against the ¢ Old Settlers” or Western Cherokees for removal and
subsistence is $701,236.17 instead of $941,979.99, mnaking an erroragainst those Indians
of $240,743.82. As corrected, the account would stand as follows:

ReSTATMMN - .« oo oo L e e $1, 618, 097 38
By error on account of removal and subsistence ... ... .. .. .. .. 240, 743 82
$1, 858, 841 20

Of whicii the “ Old Settlers” ave entitled to one-third, viz, $619,613.73.

By the eleventh article of the treaty of 1846 it was stipulated that the gnestion of
“whether the Cherokee Nation shull be allowed interest on whatever sum may be
found to be due thenation, and from what date and at what rate per annum,” should be-
submitted to the Seuate for its decision and final determination ; and that body did,
ont the 5th day of September, 1850, decide and finally determine ecud questions in the
language of the tollowing lesolntmn namely :

“CResoly ed, That it is the sense of the Senate that interest at the rate of 6 per cent.
per annum should be allowed upon thesimms found due the Eastern and Western Cher-
okees, respectively, from the 12th day of June, 1838, upon the treaty of 1846.” (See
Congressional Globe, page 1760, first session, Thirty-first Congress.)

An act making appropriations for the cnrrent and contingent expenses of the In-
dian Department and for fulfilling treaty stipulations with various Indian tribes, for
the year ending June 30, 1851, approved ‘September 30, 1850, appropriates “to the ‘ola
Settlers’ or Western Cherokees, in full of all demands nnder the provisions of the
treaty of sixth August, eighteen hnundred and forvty-six, according to the prineiples
established in the fourth article thereof, five hundred aud thirty- t¥o thousand eight
hundred and ninety-six dollars and nlnety cents ; and that the interest be allow ed
and paid upon the above sums due respectively to the Cherokees and ‘Old Settlers,’
pursuance of the above-mentioned award of the Senate, under the reference contamed
in the said eleventh article of the treaty of sixth Anorust eighteen hundved and forty-
six: Provided, That in no case shall any money hereby appwpmated be paid to any
agent ot said Imh'ms, or to any other person or persons than the Indian or Indians
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to whom it is due:  Provided, dlso, That the Indians who shall receive the said money
shall Hrst respectively sign o receipt or release, acknowledging the same to be in full
of all demands under the fonrth article of said treaty.” (Statutes at Large, vol. 9,

BTN ‘

;ni?mt the veceipt in full of all demands of the $332,896.90, with interest, so appro-
priated, the ¢ Old Settlers ” filed a “ protest and appeal,” with Colonel John Drennen,

Superintendent of Indian Affairs, who was charged with the distribution of that

woney. This instroment was dated September 22, 1851, or at the time as therein
stated that those Indians assembled under a notification to them given by Col. Drennen,
“for the purpose of receiving their per capita or head-right money accruing under the
stipulations of the treaty of 1846. In this protest they state that ¢ urged by stern
necessity which presses heavily upon them, they have mutually agreed to receive the
amount appropriated for their benefit by the act of Congress approved September 30,
1850, and execute the receipt or release required by the proviso contained in said act.
Iu doing so, however, they unite in most solemnly protesting against being thus arbi-
trarily and swunmarily deprived of the right to present a claim for a larger amount
than has been awarded to them under the provisions of the treaty of August, 1846.
They therefore enter this protest, and appeal to the justice of the United States Gov-
ernment, through the Superintendent of Indian Affairs, charged with the payment of
their per capita money,” &e. (Protest filed in this department.) “

I think the doctrine will not be doubted, that a party in a cass like the present may re-
ceive money or other property under protest, alleging that he hasother or furtherrights,
and theveby preserve those rights, though he execute a receipt in full of all demands;
and be allowed, upon a proper showing, to establish the fact that the instrument did
not express the veceipt by Lim of all he was justly entitled to, and to show the cir-
cumstances which induced him to execute a receipt in full when it was for a less amount
than what was due him.

It would seem, therefore, that the <“Old Settler” or Western Cherokee Indians now
have, under the treaties named. a just claim against the United States for the sum of
$367,489.33 as shown by the following statement:

0ld Settler” or Western Chevoliee Indians, Cr.
By amount due under Commissioner Medill’s statement of February 12,
1249, as corrected onpage 6 of this veport ... ... ..., $619, 613 73
By interest on above amount at 5 per cent. from June 12, 1838, to Sep-
tember 22, 1851, when payment of #532,896.90 with interest was made. . 411,354 66

1, 030,968 39

Deduct above payment with interest as eredited ... .o ... . ... 887,480 15
Balance due Reptember 22, 1351 ... ... ... .o 143, 488 24

By interest on above balanee from September 22, 1351, to December 12,
IN=d, at S pereent. ... e e il 224,001 09
Balanee mow die. ..o oo il o 367,4R9 33

tespecting the collection and distribution of the moneys due these Indians, it ap-
pears that, acting under the anthority of that clanse of the second article of the treaty
of 1246 which provides that ‘“all party distinctions shall cease, except so far as they
may he necessary to carry out this convention or treaty,” the ¢ Old Settlers” held a
couvention or council November 22, 1875, at Tahlequah, the capital of the Cherokee
Naution, for the consideration and determination of the best course to pnrsne and
means to be adopted by them to secure a fair and jost settlement with the United
States of all matters under or growing out of said treaties. That convention resolved
to prosecute their claim to a speedy, just, and final settlement and payment of what
shonld npon such a settlement be found dne them from the United States, and to that
cud appointed three of their own people as commissioners, with full power and au-
thority to represent them in the prosecntion of their claim. These commissioners
were also authorized to employ such legal assistance as they might derm necessary
to a snecessful prosecution of the claim, and for the purpose of defraying all the ex-
penses of said prosecution the convention or council set apart and appropriated 35
per cent. of whatever s might thus be recovered or secured to said Indians, ‘‘or so
much thereof as might be necessary ” for that purpose. A duly-attested copy of the
proceedings of that convention is now on file in this department.

A similar council of these Indians was held at the same place on April 28, 1877,
when J. M. Bryan, csq., one of their commissioners, was appointed their treasurer,
and authorized to receive from and receipt to the proper officer or officers of the gov-
eruinent. for the 35 per ceut. thus set apart for the purposes above stated. This au-
thority conferred upon Mr. Bryan as their commissioner and treasurer was reaffirmed
and continued by similar couneils held at the same place November 20, 18380, Novem-
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ber 17, 1881, and Oectober 13, 1852. By the resolutions of their council of November
17, 1881, the objects for which the sum ot 35 per cent. was set apart and appropriated
Ly the conncil of 1875 are specifically enumerated as follows, namely:

“To pay the expenses of the several councils held by their people for the purpose
of considering and directing the collection of their claim from 1875 until the same
should be collected and final payment and full settlement made with their treasurer.
Torepay moneys borrowed by the ¢ Old Settlers” for the purpose of prosecuting their
claim. To pay their conimissioners for their services and expenses. To pay their
treasurer for his services, and to pay attorneys employed by their commissioner and
treasurer according to contracts with them forservices actually rendered in the pros-
ecution of their claim.”

At the lagt council held by the Indians, on October 13, 1882, the following vesolu-
tions were unaunimously adopted, viz: ‘“ Whereas we, the “Old Settler” or Western
Cherokee Indians, have ever since about the year 1851 been appealing either to the
Department of the Interior of the United States or Congress, praying for the settle-
ment and payment of our claims arising against the general government growing out
of the treaties between our people and the United States and the several acts of Con-
gress in relation thereto: Therefore,

“1st. Be it resolved by the * Old Settler” or Western Cherokee Indians in general council
assembled, That we fully and highly appreciate the action of Congress in inserting a
provision in the bill making appropriations for sundry eivil expenses of the govern-
ment for the fiscal year ending June 30, 1883, and for other purposes, authorizing and
directing the Hon. Secretary of the Interior to investigate and report to Congress
what, in his opinion, would be an equitable settlement of all matters of dispute between
any bands or parts ot the Cherokee Indians and the United States, arising fromn or
growing out of treaty stipulations or the laws of Congress relating thereto; and that,
though our elainis have been long deferred, we hereby express our thanks to Con-
gress for thus providing for a just and equitable settlement with us.

“2nd. Beit resolved, That we respectfully but earnestly request that Congress,in
making necessary appropriations to pay whatever amount may be found to be due us
assuch ‘“0Old Settler” or Western Cherokee Indians upon such investigation and report
by the Hon. Secretary of the Interior, shall direct the payment of the same to-be mmade
in accordance with the resolution for that purpose adopted by the general council of
thesaid ¢ 0Old Settler” or Western Cherokee Indians on the 22d of November, 1875, and
which lias been reaffirmed by said Indians by like general councils held respectively
in 1876, 1877, 1879, 1830, 1831, and which we do lhereby again reaffirm, and ask that
the per cent. therein named be paid to Col. J. M. Bryan, our special commissioner to
prosecute onr said claims, and our treasurer, to be applied by him as stipulated and
provided in said resolution of November 22, 1875, and that the said J. M. Bryan be,
and he is hereby, authorized and fully empowered to receive from the proper disburs-
ing officer or officers of the United States the amnount of said per cent. upon whatever
sum may be allowed said Indians and appropriated by Congress as aforesaid, and to
execute a rceeipt in full therefor to the United States for and on behalf of all of said
“¢0ld Nettler” or Western Cherokee Indians, and that the balance of such amount so
found due and to be distributed per capita to each and every ¢ Old Settler” or Western
Cherokee Indian according to the fourth article of the treaty of 1846 : Provided, That
before the said J. M. Bryan, treasurer and commissioner of the ‘¢ Old Settler” Cherokees
draws the amount of (35 per cent.) 35 per cent. as above provided, he shall be re-
quired to file 2 bond to the satisfaction of the Secretary of the Interior, conditioned
upon disbursing the said money according to the authority granted him by the “OLd
Settlers’ 7 conventions of 18756 to 1~82, inclusive.”

Dnly certitied copies of the proceedings of the several councils, as above mentioned,
are now on file in the Interior Department.

Therefore, in view of all the facts stated in this report, I recommend that an ap-
propriation be made to pay the said sum of $367,489.33, so found due the ‘‘ Old Settler”
gr Western Clierokee Indians, and that the same be paid in aceordance with their re-
quest, as expressed by them in their several resolutions above mentioned and the
fourth article of the treaty of 1846.

Very respectfully,
. . C. CLEMENTS,
Special Agent.

The Hon. the SECRETARY OF THE INTERIOR,
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[Senate Report No. 353. Forty-seventh Congress, first session.|j
Marcn 29, 1882.—0Ordered tonbe printed.

Mr. CAMEROX, of Wisconsin, from the Committee on Indian Affairs, submitted the
following report, to accompany bill 8. 321 :

The Committee on Indian Affuirs, 1o whom was referred the bill (8. 321) to refer the claim
of the Western Cherokees, or ** Old Scttlers,” to the United States Conrt of Claims for ad-
Judication, have considered the same, and reyort therecon as follows :

A bill, of which this is a copy, was considered by the Senate Committee on Indian
Affairs at the last session of Congress, and it was reported favorably from that coi-
mittee by Senator Logan.

The report made by Senator Logan was as follows, viz:

“It appears from the papers submitted to us that the claim presented by the memo-
rial is based upon the stipulations contained in treaties Letween these Indians and
the United States, dated respectively in the years of 1835, 1836, and 1846. The *Old
Settlers or Western Cherokee Indians,’ so called, consist of that portion of the Cher-
okee Indians who emigrated, at an early day in this country’s history, west of the
Mississippi River. lndeed mdny of them emigrated to that country while it belonged
to ¥rance, and after the United States had acqulred that territory, President Jetfer-
ROTL t‘D(}OUI&OLd these Indians to emigrate there, by his letter of Ja,nuarv 9, 1809. Be-
tween that date and the yearof 1817, so large a number of the Cherokees had emigrated
to and settled npon lands west of the Mississippi that they assumed a national or
tribal character, and in July of the latter year a treaty was entered into between
General Andrew Jackson, Governor Joseph McMinn, and General David Meriwether,
a8 eommissioners on .the part of the United Stghteb, and deputies from the Cherokee
Indians east, and those west of the Mississippi River, in what is now the State of Ar-
kansas. By this treaty the final division of the tribe, previously agreed upon, was
consummated. It was stipulated in the 3d, 4th, and 5th articles that they should
thereafter hold their property separately, under the names of the ‘ Cherokee Nation
east of the Mississippi River’ and the ‘Cherokee Nation west of the Mississippi
River.” By the terms of that treaty, in consideration of lands eeded by the Western
Cherokees to the United States east of the Mississippi River, the United States bound
themselves ‘to give to that part of the Cherokee Nation on the Arkansas River as
much land on said river and White River as theyhad or might thereafter receive from
the Cherokee Nation east of the Mississippi, acre for acre, as the just portion due that
part of the nation on the Arkansas River, agreeably to their numbers’; the bounda~
ries of whichh were described Ly the 5th article.

“That the treaty of 1817 was concluded to carry into eftect in an efficient and bind-
ing manner the arrangement agreed npon in 1808-709, is clearly shown in its preamble.
At the time of making that treaty, the Cherokees on the Arkansas did not exceed two
thousand souls, and in order to ascertain what nnmber intended to emigrate and
join the Western Nation, the 3d article of the treaty provided ¢ that a census shall be

taken of the whole Cherokee Nation during the inonth of June, 1818," in the followi ing

manner, viz: that ‘the census of those on  the east side of the Mississippt River who
declare their intention of removing, shall be taken by a commissioner appointed by the
Cherokees on the Arkansas Kiver; and the census of the Cherokees on the Arkansas
River, and those removing there, and who at that time declared their intention of’
removing there, shall be taken by a commissioner appointed by the President of the
United States, and one appointed by the Cherokees east of the Mississippi River.

“ We have heen thus particular in referring to the treaty of 1817, as it is the first otfi~
cial or binding compact entered into between the United States and the Cherokees for-
the establishment of a nation west of the Mississippi. It appears manifest from a carve-
ful examination of this instrnment that two nutions of Cherokees were established.
Thus that part of the Cherokees who decided to become part of the Cherokees on the
Arkansas ceded their portion of the Cherokee lands east of the Mississippi River in
exchange for lands west of that river, acre for acre. Not one dollar was paid them.
By this treaty the separation of the tribe of Cherokees, and a division of their com-
mon property, was put in legal form. Thestipulation thata census should be taken of’
all who had emigrated or intended to remove west and become citizens of the western
nation clearly shows that the ¢ country on the Arkansas’ was not intended to be given
to the whole nation, but to that portion of it who had arrived there, or who would ex—.
press their intention of removing there on or before a certain day. It wasthen agreed
that the common property of the whole should be equitably divided and #hereatter
held separately. This treaty it seems was looked upon as the groundwork of the
future removal of the Indian population from the South and Southwestern States be-
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voud the Mississippi, and every moeans were used by the government Lo induce emi-
gration under its provisions.

“Afterwards the Hon. John €. Calhouu, then Secretary of War, entered into a con-
vention with those delegates, by which a new treaty with the "Bastern Cherokees
was concluded February 27, 1819,  In this treaty or convention the Western Chero-
kees were not represented. It was negotiated and concluded Letween the United
States and the Eastern Cherokees exclusively ; but by its terms the separate and
independent character and rights of the Western Cherokees were distinetly recognized
and preserved.

“The 6th article of this treaty specially stipulates aud defines the separate and rela-
tive rights of the two nations of Cherokees. It provides that ‘the contracting
parties agree that the anunuity of the Cherokec Nation shall be paid, fwo-thirds to the
Cherokees east of the Mississippi and one-third to the Cherokees west of that river, as
it is estimated that those who have emigrated aud have enrolled for emigration con-
stitute one-third of the whole natiou.’

“Here is a clear and nuequivocal declarvation made Ly the United States and the
Cherokees east, that there was at that time @ nation of Cherokees west of Mississippi;
that the ploperty they formerly Lield in common was divided.

“The Western or ‘Old Settler’ Clerokecs consentcd to the stipnlations of this latter
treaty so far as the same related to them and their property rights.

““The territory assigned and conveyed to them in Arkansas was surveyed and
marked off, embracmg about four willion two hundred thousand acres, with the
pledge J‘rom the Governmeut of the Linited States that the lands west of their western
boundary should be attached thereto as svon as they could be purchased fromthe aborigi-
nal occupants. Tle annuities were theveafter divided as agreed upon, viz, one-third
paid to the Cherokee Nation Svest, and two-thirds to the Cherokee Nation east of the
Mississippi River. They had separate agents appointed by the United States, and |
from that time were treated as separate Zand distinet nations, each holding its own |
property. |

‘“In the year of 1828 the government, desiring to extinguish the title of the Western |
Clerokees to their lands in what is now the State of Ar k,Lnsas ‘entered into another |
treaty with them for that purpose. By the 2d article of that treaty the United States
solemnly guaranteed to that nation of Indians 7,000,000 acresof land west of the west
erh boundary of Arkansas, the boundaries of which are specifically defined by that arti-
cle. The same article further gunaranteed to those Indians as follows: *In addition
to the seven millions of acres thus provided for and bounded, the United States further
guarantee to the Cherokee Nation a perpetual outlet west, and a free and anmolested
use of allthe country lying west of the western bonndary of the above-described limits,
and as far west as the sovereignty of the United 8tates and their right of soil exteuds.”

8o it will be seen that the title to the lands embraced and described in the 2d article
of the treaty of 1828, in the Old Settler or Western Cherokees, was solemnly con-
firmed by the United States.

#This same guarantee is contained in the 1st article of the treaty with them in the
year of 1833, with some slight and unimportant changes in the boundaries.

**The views of the committee in regard to the rights of the Western Cherokees, ac-

~quired under the treatics of 1817, 1819, and 1828, are sustained by the correspondence

between the contracting parties to thcm to be found among the docenments on that sub-

ject in the Excoutive and War Depaltmcnts anterior to the tr eaty of 1835, as well as the

preambles to the treaties of 1828 and 1833, between the United States and the West-

ern (‘herokees; all of whieh show that the treaty of 1819 was regarded by all parties

as a final measure, and that thereafter the Eastern and Western Cherokees were to be N
separate nations entirely independent of each other.

“Thus the separate nationality of the Western Cherokees, and their exclusive title
to theiv lands referred to, stood until 1835, when the treaty of that year was concluded
bhetween the United States and the Cherokee Indians.

“ By the first article of this latter treaty the Cherokees, in consideration of the sum
of five million dollars, ceded, relinquished, and couveyed to the United States all their
lands east of the Mississippi River, and released all their elaims npon the United
States for spoliations of every kind.

“The second article of this treaty makes the first attempt to deprive the Western
Cherokees of their absolnte right as a separate part of the Cherokees to the lands
guarauteed to them by the treaty ot 1828, and reaffirmed by the treaty of 1833, and it
will be observed that only two of the Western Cherokees signed this treaty, namely,

John Smith and James Rogers, who, it will be seen by reference to the statement pre-

fixed to their signatures to the treaty of 1835, were ouly visitors trom the Western
Cherokees to the Cherokees east of the Mississippi, to give assurance of the friendly
digposition of their people towards the Eastern Cherokees, &¢., and not as delegates
of the Western Cherokees authorized to negotiate and sign treaties.

¢ 1t will also be seen by reference to the 1epmt of Mr. Medl]l Commissioner of In-

dian Affairs (Kx. Doc. 65, page 15, first session Thirtieth Congleq‘\), that in the set-
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tlement made with the Eastern Cherokees they ave charged with the swn of $1,500
s peid to Jolvn Smith and James Rogers, delegales Sfrom the W(slun Cherolees, present al the
neqatiation of treaty of 1835-"3G jor their trouble and cepenses.” This Payment wonld
seen to have been made as au indicemoent to Smith and Rogers to sign that treaty,
beeause there is no other item chavrged against the Eastetn Cherolees to pay for the
tronble and expenses of any other of the delegates that negotiated that treaty. By
the terms of the treaty of 1835 the Eastern Clhierokees were o be removed west of the
Mississippi River and settled upoun the land formerly granted and gunaranteed to the
Western Cherolkcees.
- ““Under the fifteenth article of this treaty therc was aunthorized to he deducted
from the fund due these Indians ¢ the amount which shall he actually expended for
the payment for improvemeits, ferries, claims, for spoliations, removal, and subsist-
ence, and debts and claims upon the Cherokee Natioun, and for additional quantity of
Land, and goods for the poorer of Cherokees, and the several sums to be invested for
the ge neral national funds provided for in the scveral articles of that treaty. The
balane ¢, whatever the saine may be, shall be equally divided between all the people
helonging to the Cherokee Nation Iu wit, according to the census ]llst completed, and
such Cherokees as have removed west since June, 1833,

* By the second article of the supplement to this latter tre aty itis provided and de-
<lared ‘that the sumn of five millions of dollars fixed by the Senate in their resolution
of day of March, 1835, as the value of the Clerokee lands and possessions east of
the Mississippi River was ot intended to inelude the anount which may be required
torewmove them, nor the value ot certain claims which inany of their people had against

the United States.’

¢ The third article of the ,supplemul‘r to that treaty allows these Indians the sum ot
£600,000, to meet the foregoing items, and the balance of this latter sum, that ‘may
remain after removal and pay ‘ment of the claims xo ascertained shall be turned over
and belong to the edﬁafmon(\] fund.’

“After (:onclmling 1e last-named treaty aud the supplement thereto it seems that
serious difficulties arose between portions of the people constituting and organized
as the Chierokee Nation of Indians, growing out of charges to be made against the
Western Cherokees, and to be deducted from the $5,000,000 fund, as the purchase of
their lands east of the Mississippi River, under the treaty of 1835. To settle these
ditticulties and to bring about a final and amicable settlemnent of all these canses of
dlifferences the treaty of August 6, 1846, was entered into between both the Eastern
and Western Cherokees and the United States.

* By the first article of this treaty all the lands {formerly granted to and held aud
veceupied by the Western Cherokees were to be occupied and enjoyved by all the
Cherokees in comnmon.

**And, to settle and have definitely understood what elaims or eharges that should,
awt what should not, be made against the $5,000,000 fund (the proceeds of the sale of
their Jand east), the third article of this latter treaty provides that—

“rWhereas certain claims have been allowed by the several hoards of commissioners
herevofore appointed under the treaty of 1835 for rents wnder the name of improvements
and spoliations, and for property of which the Indians were dispossessed, pr.vided for under

,the 16th artiele of the treaty of 1835; aud whereas the said claims have been paid out
of the $5,000,000 tand; and whereas said claims were not justly chargeable to that fund
hut were to be paid by the United States, the said United States agree to reimburse
the said foud the anount thus charged lo said fund-—and the same shall form a part of the
aggregate amouut to be distributed to the Cherokee people—as provided in the 9th
articlo of this treaty ; and whereas a turther amouut has beeun allowed for » eservations
wnder the provisions of the 13th article of the treatly of 1835 by said commissioners, and
has been paid out of said fund, and which said sums were properly chargeable to, and
should have been paid by, the United States: the said United States further agree to
reimburse the amounts thus paid for reservations to said fund; and whereas the ex-
penses of making thesfreaty of New Ecliota were also paid out of said fund, when they
should have been horne by the United States: The United States agree to reimburse the
same, and also to reimburse all other snms paid to any other agent of the government
and improperly charged to said fund, and the same shall form a part of the aggregate
amount to be dis‘tributod to the Cherokee people as provided for in the 9th article
of this treaty.’

“ By the fourth ‘Lrhde of the last-named treaty the Old Settler or Western Chero-
kees became entitled to one-third of the proeeeds of tlte Cherokee lands east of the
Mississippi River, freed from the charges mentioned in and specially excepted as
charges to he nmde by the third article of that treaty.

“The terms * excluding all extravagant and improper expeuditures,” eontained in
the fourth article, ev ldentlv meant the items specitied in the third article, which de-
<lares that the items therein mentioned should not be chargeable to the $5,000,000
fund, but be borne by the United States. It is provided by the fourth article that
‘sa far as the Western Cherokees are concerned, in estimating the expense of removal
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’

and subsistence of an Euastern Cherokee, to be charged to the aggregate fund ot five
millions six hundred thousand dollars above mentioned, the sums for removal and
subsistence stipulated in the eighth article of the treaty of 1235, as comnutation
moncy in those cases in which the parties entitled to it removed themselves, shall be
adopted.’ '

“The eighth article of the treaty of 1835 fixes those snms at $53.33 per head,

“The fourth article of the treaty of 1246 further provides that so far as the settle-
ment with the Western Clerokees is concerned, ‘there shall be no deduction trom
the fund before mentioned in consideration of any payments which may hereatter be
made out of said fund ; and it is hereby further understood and agreed that the prin-
ciple above defined shall embrace all of those Cherokees west of the Mississippi who
emigrated prior to the treaty of 1835.

“This article and the third article of the treaty of 1846 define the basis of the settle-
ment to be made with the Old Settlers or Western Cherokees, and tixes the sum from
which the charges proper to be made against them shall be deducted at $5,600,000,

“The ninth article of this treaty fixes the basis of settlement with the Easteri
Cherokees, and ,the sum from which charges against them shall be deduneted, at
$6,647,067.

‘“The eleventh and only remaining article of the treaty of 1246, affecting the claim
of the Western Cherokees, provides as follows:

“ ¢ Whereas the Clhierokee delegates contend that the amount expended for one year's
subsistence of the Eastern Cherokees after their arrival in the west is not properiy
chargeable to the treaty fund: it is hereby agreed that the question shall be submit-
ted to the Senate of the United States for its decision, whieh shall decide whether the
wsubsistenee shall he borne by the United States or the Cherokee fund, and if by the
Cherokees, then to say whether the subsistence shall be charged at a greater rate than
thirty-three, thirty-three one-hundredths ollars per head; and also the question
whether the Cherokee Nation shall be allowed interest on whateer sum may be found
to be due the nation, and from what date and at whatrate per annum.’

“The twelfth article of this treaty was stricken out by the Senate upou the ratiti-
cation of the treaty, which was assented to by the Cherokees.

¢ The questions submitted to the Senate of the United States by the eleventh article
were settled by the Senate, and thereby became a part of the treaty stipulations by
the adoption of the following resolutions, September 5, 1850 (Cong. Globe, vol. 21,
part 2, 1849-50, page 1760): )

‘¢ Resolved by the Senate of the United States, That the Cherokee Nation of Imlians
are entitled to the sum of §189,422.76 for subsistence, being the difference between
the amounnt actually paid and that expended by the United States, aud which excess
was improperly charged to the “treaty fund” in the report of the accounting ofiicer
of the Treasury.

‘¢ ¢ Resolved, That it is the sensc of the Senate that interest at the rate 5 per cent.
per annum shonld be allowed upon the sums found due the Eastern and Western
Cherokees, respectively, from the 12th day of June, 1838, upon the treaty of 1848,

“By the second of the above resolutions it was declared that the Cherokees were
entitled to interest upon any sums due them under the treaties of 1835 and 1346, trom
the 12th day of June, 1838, .

“The committee find that among the items of the claim of the Western Cherokees
there is one that is a manifest error in settling with these Indians, namely, tlhe itemt
of ‘removal and subsistence, at the rate of §53.33 per head, $909,313.34,” {found on
page 19, Report of the Commissioner of Indian Affaics. Ex. Doc. 65, 1st session 30th
Congress. This item in the Commissioner’s statement of the account does not state
the number of Indians removed and subsisted at that rate, but on page 17 ot that
report the number is stated at $13,149. That number at the rate of $53.33 per head
would amount to the sum of $701,236, instead of $909,313.34, as charged, making
an error against the Western (herokees ot $208,077.34 in the simple matter of cal-
culation.

‘‘Besides this itein, these Indians claim that by a fair constrnetion of the treaties
with them, and the acts of Congress relating to their rights nnder these treaties, they
should not be charged, as was done by the accounting officers of the government, in
their settlements, with the items—

“First. The charge for ¢laims of citizens of the United States of $39,574.25.

““Second. The charge tor ¢laims of individual Cherokees, $17,561.41.

“Third. The charge for compensation to Cherokee committee, $22,026.89.

‘“Fourth. The charge for spoliation, rents, and damages, $434,861.85.

“Fifth. The charge for vescrvations, allowed, $116,8582.50.

“Sixth. The charge for pre-emptions, $15,5-9.

“Seventh. The charge for aud on account of removal and subsistence, $32,660.65.

“There is a peculiarity about the last of the above items that throws sowme doubt
around its correctness, for the cost of snbsistence and removal to be borne by the
Western Cherokees, as above shown, had not only been charged to them, but over-
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bHy our said commissioners, and heveby eonfirm all contracts made with attorneys by
our said commissioners for the services rendered in the prosccution ot onr said claim.

“Be it further vesolved, That J. M. Bryan, our special commissioner and attorney, who
is himself a citizen of the Clierokee Nation and an ‘0ld Settler,” and by our former
council was duly made treasurer for the amount of 35 per cent. of the amount of the
¢laim that may be allowed. The first couneil creating said comnission was in 1875,
at which council 35 per cent. of the whole claim was set apart to pay the expense of
tormer Old Settlers councils, to pay the expenses of our commissioners, to pay the ex-
penses of attorneys employed to help prosecute said claim, or as much thereof as might
be necessary.

“‘ Therefore, we again reiterate that J. M. Bryau is fully authorized to receive the
said amount of 35 per cent. of the whole amount allowed oun said claim, as the ¢ Old
Settler’ Cherokee treasurer, and to receipt to the proper authorities of the United
States for said amount, which shall be the ‘Old Settler’ Cherolices’ receipt for the same.

s Submitted by—

“I. D. REESE,
“W. 0. WOODALL,
“JOHN HENDRICKS,
¢ Comamitiee.
= The above resolntion heing interpreted and put to vote, was ananimously adopted.
“W. A DUNCAN,
¢ President.
“H, D. Rursy,
“Secretary.

‘1 hereby certity that the above is a true copy of the proceedings had by the * Old
Settlers T couneil.
“Given nuder my haund and seal of office, at Tahlequah, Chevolcee Nation, L. T.. this
23d day of November, 1880,
“ALLEN ROSS, Clerk,
“Pahlequah Dist., €. N, I T.
cApproved November 26, 1820,
, “D. W, BUSHYHEAD,
S Principal Chief, Cherokee Nation.

1 hereby certity that this is a true copy of the original,
“DELOZIER DAVIDSON,
“Notary Public.
H“Wasmixarox, D, C., Janwary 3, 18817

Your committee concur in and adopt this report, and report back the bill with the
recommendation that it do pass.

{Senate Report No. 849, Forty-sixth Congress, third session. |
Frpreanry 9, 1881.—0Ordeved to be printed.

Mr. LoGaN, from the Committee on Indian Atffairs, submitted the following report
Jto accompany bill S. 21647:

The Committee on Indian Affairs, to whom was referred the menorial of the ** Old Settlers or
Western Cherokee Indians,” have had the same under consideration, and submit the follow-
ing report thereon :

It appearsirom the papers submitted to us that the claim presented by the memorial
is based upon the stipulations contained in treaties between these Iundians and
the United States, dated respectively in the years of 1835, 1836, and 1346. The
“0ld Settlers or Western Cherokee Indians,” so called, consist of that portion of
the Cherokee Indians who emigrated at an early day in this country’s history
west of the Mississippi River. Indeed, many of them emigrated to that country
while it belonged to France, and after the United States had acquired that territory
President Jefferson encouraged these Indians to emigrate there by his letter of' Jan-
uary 9, 1809. Between that date and the year of 1817 so large a number of the
€TNerokees bad emigrated to and settled npon lands west of the Mississippi that they
assumed a national or tribal character, and in July of the latter year a treaty was
entered into between General Andrew Jackson, Governor Joseph McMinn, and Gen-
eral David Merriweather, as commissioners on the part of the United States, and
deputies from the Cherokee Indians cast, aud those west of the Mississippi River, in
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treaty with them for that purpose. By the 2d article of that treaty the United States
wolemnly guaranteed to thatnation of Indians 7,000,000 acres of land west of the west-
ern bLoundary of Arkansas, the boundaries of which are specifically defined by that
article. The same article furtlier gnaranteed to these Indians as follows: ¢ In addi-
tion to the seven millions of acres thus provided for and bounded, the United States fur-
ther guarantee to the Cherokee Nation a perpetual outlet west, and a free and unmo-
lested use of all the country lyirg west of the western boundary of the above-described
limits, and as far west as the sovereignty of the United States and their right of soil
extends.” Soit will be seen that the title to the lands embraced and described in the
2d article of the treaty of 1828, in the Old Settler or Western Cherokees, was sol-
emnly confirmed by the United States.

This same guarantee is contained in the 1st atticle of the treaty with them in the
year of 1533, with some slight and unimportant changes in the boundaries.

The views of the committee in regard to the rights of the Western Cherokees, ac-
quired under the treaties of 1817, 1819, and 1828, are sustained by the correspondence
between the contracting parties to them, to be found among the documents on that
subject in the Executive and War Departments anterior to the treaty of 1835, as well
as the preambles to the treaties of 1828 and 1833, between the United States and the
Western Cherokees; all of which show that the treaty of 1819 was regarded by all
parties as a final measure, and that thereafter the Eastern and Western Cherokees
were to be separate nations entirely independent of each other.

Thus the separate nationality of the Western Cherokees, and their exclusive title
to their lands referred to, stood until 1835, when the treaty of that year was con-
<luded between the United States and the Cherokee Indians.

By the first article of this latter treaty tlie Cherokees, in consideration of the sum
of five million dollars, ceded, relinquished, and conveyed to the United States-all their
lands east of the Mississippl River, and released all their claims upon the United
States for spoliations of every kingl.

The second article of thistreaty makes the first attempt to deprive the Western Chero-
kees of their absolute right as a separate part of the Cherokees to the lands guaran-
teed to them by the treaty of 1828, and reaffirmed by the treaty of 1833, and it will
be observed that only two of the Western Cherokees signed this treaty, namely, Joln
Smith and James Rogers, who, it will be seen by reference to the statement prefixed
to their signatnres to the treaty of 1835, were only visitors from the Western Chero-
kees to the Cherokees east of the Mississippi, to give assurance of the friendly dispo-
sition of their people towards the Eastern Cherokees, &c., and not as delegates of the
Western Cherokees authorized to negotiate and sign treaties. .

It will be seen by reference to the report of Mr. Medill, Comuissiover of Indian Affairs
(Ex. Doc. 65, page 15, 1st session, 30th Congress), that in the settlement made with the
Eastern Cherokees they are charged with the sum of $1,500 “paid to John Smith and
James Rogers, delegates from the Western Cherokees, present at the negotiation of the treaty of
1835-"36, for their trouble and expenses.” This payment wonld seem to have been made
as an inducement to Smith and Rogers to sign that treaty, because there is no other
item charged against the Eastern Cherokees to pay for the trouble and expenses of
any others of the delegates that negotiated that treaty. By the terms of the treaty
of 1835 the Eastern Cherokees were to be removed west of the Mississippi River and
settled upon the land formerly granted and guaranteed to the Western Cherokees.

Under the 15th artiele of this treaty there was authorized to be deducted from the
fund due these Indians ‘‘the amount which shall be actually expended for the pay-
ment for improvements, ferries, claims for spoliations, removal, and subsistence, and
debts and claims upon the Cherokee Nation, and for additional quantity of land, and
goods for the poorer of Cherokees, and the several sums to be invested for the general
national funds provided for in the several articles of that treaty. The balance, what-
ever the same may be, shall be equally divided between all the people belonging to
the Cherokee Nation east, according to the census just completed, and such Cherokees
as have removed west since June, 1833.”

By the second article of the supplement to this latter treaty it is provided and
declared ‘“ that the sum of five millions of dollars fixed by the Senate in their resolu-
tion of day of Marcli, 1835, as the value of the Cherokee lands and possessions
east of the Mississippi River was not intended to include the amount which may be
required to remove them, nor the value of certain claims which many of their people
hiad against the United States.”

The third article of the supplement to-that treaty allows these Indians the sum of
$600,000, to meet the foregoing items, and the balance of this latter sum, that “may
remain after removal and payment of the claims so ascertained shall be turned over
and belong to the educational fund.”

After concluding the last-named treaty aud the supplement thereto it seems that
serious ditficulties arose between portions of the people constituting and organized as
the Cherokee Nation of Indians, growing out of charges to be made against the West-
ern Cherokees, and to be deducted from the $5,000,000 fund, as the purchase of their
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the adoption of the following resolutions, September 5, 1850 (Cong. Globe, vol. 21, part
2, 1849-50, p. 1760): ]

“Resolved by the Senate of the United Stales, That the Cherokee Nation of Indians are
entitled to the sum of $189,422.76 for subsistence, being the difference between the
amount actually paid and that expended by the United States, and which excess was
improperly charged to the ‘treaty fund® in tlie report of the accounting ofticer of the
Treasury. : .

‘¢ resolved, That it is the sense of the Senate that interest at the rate of 5 per cent. per
annum should be allowed upon the sums found due the Eastern and Western Chero-
kees, respectively, from the 12th day of June, 1838, upoun the treaty of 1846.”

By the second of the above resolutions it was declared that the Cherokees weore
entitled to interest upon any sums due them under the treaties of 1835 and 1346 frony
the 12th day of June, 1838,

The committee find that among the items of the claim of the Western Cherokees.
there is one that is a mauifest error in settling with these Indians, namely, the item
of “removal and subsistence, at the rate of $53.33 per head, $909,313.34,” found ow
page 19, Report of the Commissioner of Indian Affairs, Ex. Doc. 65, 1st session 30th
Congress. This item in the Commissioner’s statement of the acconut does not state
the number of Indians removed and subsisted at that rate, but on page 17 of that re-
port the number is stated at 13,149. That number at the rate of $53.33 per head would
awmonnt to the sam of $701,236 instead of $909,313.34, as charged, making an error
against the Western Cherokees of $208,077.34 in the simple matter of calculation.

Besides this item, these Indians claim that by a fair construction of the treaties with
them, and the acts of Congress relating to their rights under these treaties, they should
uot be charged, as was done by the accounting officers of the government in their
settlements, with the items-—

First. The charge for claims of citizens of the United States of $59,574.25.

Second. The charge for claims of individual Cherokees, $17,561.41,

Third. The charge for compensation to Cherokee committee, $22,026.89.

Fourth. The charge for spoliation, rents, and damages, $434,861.85,

Iritth. The churge for reservations, allowed, %116,882.50.

Sixth. The charge for pre-emptions, $15,589.

Seventh. The c¢harge for and on account of removal and subsistence, $32,666,65.

There is a peculiarity about the last of the above items that throws some doubt
around its correctuess, for the cost of subsistence and removal to be borne by the
Western Cherokees, as above shown, had not only been charged to them, but over-
charged, and the fact that it took just this latter sum to effect a hulance of the ac-
count with these Indians seems to furnish the reason for the doubt about the correct
ness of this last item.

The claimants contend, and the committee are ot opinion, that the receipt by these
Indians of the sum of $523,752.18, appropriated by the act of September 30, 1850, in
the manner in which they received it, does not preelnde them from making their
claim for any other sum that may be justly due them under a fair and proper inter-
pretation of the treaties with them. Though the act making that appropriation
provides “that the Indians who shall receive the said money shall first respectively
sign a receipt or release acknowledging the same to be in full of all demaunds under
the fourth article ot said treaty,” it appears that before these Indians would consent
to receive the said snm thus appropriated, they were assured by the agent of the
government scent to make the payments, Mr. John Drennon, that they could receive
the money under protest and thereby preserve their rights under the treaties between
them and the United States for any amounts tlrat inight be dne them by a just and
equitable eonstruetion of said treaties.

It also appears that these Indians, before roceiving any part of that appropriation,
did formally and in writing deliver to said agent their solemn protest against receiv-
ing the same as a full settlement of all their claims against the United States wudler
said treaties, which prote-t, as appears by thie records of the Interior Department,
was forwarded to the Conunissioner ot Indian Affairs at Washington City.

The facts necessary to determine the justness of the c¢laim preferred by these In-
dians consist alinost, it not entirely, of the public treaties, proceedings of the Senate,
acts of Congress, and the records of the several departinents of the government, all
ot which are preserved.

The committee are of opinion that the claim of these Indians possesses sufticient
werit to demund a careful and thorongh investigation of the same; that such an in-
vestigation involves a judicial interprefation of the several treaties betwcen them
and the United States, the constrnetion of the scveral acts of Congress in relation
thereto, and the examination of all settlements made and accounts stated with them
under these treaties and acts of Congress; thatsuchan investigation cannot be made
by a committee of Congress in the limited time allowed sneh committee by the per-
formance of the ordinary legislative duty imposed upon its members: and thut this
case should receive a full investigation by the courts.

The committee therefore report the :lc('ompnn.\'ing bill. and recomniend its passage.







