








4 CONDITION OF AFFAIRS IN UTAH,

But, asstuning the legal right of the judge to put the marshal’s
business into the hands of the army without the marshal’s concurrence,
and granting, also, that this might be done by means of a requisition,
was there, in this case, any occasion for the exercise of such power?
‘When we consider how essentially peaceable is the whole spirit of our
judicial system, and how exclusively it aims to operate by moral force,
or, at most, by the arm of civil power, it can hardly be denied that
the employment of military troops about the courts should be avoided
as long as possible. Inter arma silent leges, says the maxim; and the
converse of it ought to be equally true, that <nter leges silent arma.
The President has not found, either on the face of the requisition, or
in any other paper received by him, a statement of specific facts strong
enough to make the presence of the troops seem mnecessary. Such
necessity ought to have been perfectly plain before the measure was
resorted to.

It is very probable that the Mormon inhabitants of Utah have been
guilty of crimes, for which they deserve the severest punishment. It
1s not intended bv the government to let any one escape against whom
the proper proofs can “be produced. With that view, “the district
attorney has been instructed to use all possible diligence in bringing
criminals of every class and of all degrees to justice. We have the
fullest confidence in the vigilance, fidelity, and ability of that officer.
If you shall be of opinion that his duty is not performed with suffi-
cient energy, your statement to that effect will receive the prompt
attention of the President.

It is also very likely that public opinion in the Territory is fre-
quently opposed to the conviction of parties who deserve punishment.
It may be that extensive conspiracies are formed there to defeat justice.
These are subjects upon which we, at this distance, can affirm or deny
nothing. But, supposing your opinion upon them to be cor rect, every
inhabitant of Utah must still be proceeded against in the rcwulfu legal
and constitutional way. At all events, the usual and established
modes of dealing with public offenders must be exhausted before we
adopt any others.

On the whole, the President is very decidedly of opinion:

1. That the governor of the Territory alone has power to issue a
requisition upon the commanding general for the whole or a part of
the army.

2. That there was no apparent occasion for the presence of the troops
at Provo.

3. That if a rescue of the prisoners in custody had been attempted,
it was the duty of the marshal, and not of the judges, to summon the
force which might be necessary to prevent it.

4. That the tr oops ought not to have been sent to Provo without the
concurrence of the governor, nor kept there against his remounstrance.

5. That the disregard of these principles and rules of action has
been, in many ways, cxtlemely unfortunate.

1 am, very respecttully, yours, &ec.,

J. S. BLACK.

Hon. J. CraprEBAUGH,

Hon. Cuas. E. SINCLAIR,

Associate Justices Swpreme Court, Utah.
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On the sixth day of March the judge of the second district addressed
the following letter to Assistant Adjutant Geeneral Porter:

Campr Froyp, Uranr TERRITORY,
Marel, 6, 1859,

Str: T hold a term of the district court for the second judicial dis-
trict, at the city of Provo, commencing on the 8th instant. Six or
ewht persons have been commltted and are in the guard-houses of the
camp for crimes against the laws of the national as well as territorial
government. A warrant has also been issued for a large organized
band of thieves, who are charged with stealing government animals,
and who will probably be arrested early in the coming week. Cer-
tainty of punishment being the surest preventive of crinie, and having
no prison within my district in which to secure said offenders that
they may be brought to justice, the public interest, as well as my duty,
requires that the prisoners alluded to be transmitted to the place of
trial, and there kept under military guard until their cases are dis-
posed of. T feel confident that, without such aid, the court will be
unable to bring said persons before the court and secure their answer-
ing to the crimes alleged against them. I therefore request that suffi-
cient force for the purposes indicated be detailed for such serviee.

Very respectfully,
JOIIN CRADLEBAUGH,
Lx-officio Judge Second Judicial District Court, U. 1.
F. J. PortEr,
Assistant Adjutant General.

Under the sanction of that portion of the instructions of the com-
manding general, which says ¢Should the governor, the judges, or
marshal of the Territor y find it necessary dlrectlv to summon a part
of your troops to aid either in the pelformance of his duties, you will
take care that the summons be promptly obeyed,”” this 1'equisition was
complied with, and the prisoners, in charge of a guard composed of a
company of the tenth infantry under the command of Captain Henry
Heth, were taken to Provo, and there held in charge awaiting the
orders ot the court. The officers and soldiers of this command during
the time they were employed in this service behaved with the utmost
propriety, and no right of any citizen was in any manner infringed.

‘Whilst these troops were so stationed, his excellency Gove1n01 Cum-
ming visited the town of Provo, where the court was in session, and
on the 20th of March, addressed an official request to the commanding
general for the withdrawal of the troops outside of the limits of the
town, which limits extended several miles on either side. Compliance
with this request would have resulted in the breaking up ot the court,
and in obstructing the administration of justice, as indicated by the
suggestions contained in the letter of the judge of the second district
to Assistant Adjutant General Porter, before recited.

Justly apprehending, from official mformatlon which was corrob-
orated b) our own observation and knowledge, resistance to the small
force there, a supporting command had been sent out, and encamped

‘within four miles of the town wall, the purpose of which had been pre-
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that the judges ever attempted ‘“to do the duties of a marshal, as well
as his own?”’ The marshal did “want troops to aid him;”’ he did
““complain of weakness;”” he did ‘“utter calls for assistance.”’

In respect to the construction which the Attorney General lays down
as applicable to the instructions, respectively, of the chief executive of
the Territory and the commanding general, we submit that we have
no concern whatever, nor can we admit his right to read us any lecture
upon them.

Neither of us had ever seen either set of instructions, nor knew the
purport of either, until after the governor had visited the town of
Provo, and all the military movements had been made which were
made during the whole affair. How, then, can we be held responsible
for a proper interpretation of the meaning of these instructions, and
action thercon contormable to the policy of the administration? Judges
are not presumed to take cognizance ot administrative policy.

The instructions to each emanated from the Executive, through dit-
ferent channels only, contain his directions, and are purely matters of
administration.

In the order of the 6th May, with an official copy of which we have
been furnished, modifying the instructions to the general, and stating
that ““peace being now restored to the Territory,”” the judicial adminis-
tration of the laws will require no help from the army under his com-
mand, “the fidelity with which he has obeyed the instructions herelofore
given’’ him is especially commended. The conclusion from this is, that
the military movements made by him have received the Executive
approval, and that the technical distinction between a ‘“suminons not
to be disobeyed’” and a “‘requisition’’ was not taken. We are still
unable to perceive any distinction, and conclude that the instructions
were given to place material assistance at the disposal of the courts, to
aid them in the performance of their duties. If the original instrue-
tions did justifv the giving aid to the judiciary, and keeping it at
Provo against the governor’s remonstrance, we do not perceive why
any modification of' the general’s instructions was necessary, nor why
the proper rule of construetion was not laid down, and corresponding
action ordered. DBut this is a matter with which the judiciary has
nothing to do whatever. It is a military question, which has been
decided in favor of the general, and the decision communicated through
the only executive channel to which he can look. As to the justifica-
tion which Judge Cradlebaugh has for his action, we refer to the state-
ments made in our letter ot Tth April, and ““other advieces relating to
the same aftair’” on file in the War Department.

Judges are presumed to know whether their conrts need aid better
than those who have no concern in the administration of justice. The
court thought, and still thinks, the exigeney justified the cmaployment
of the troops. The governor, who came upen the spot, and ““made
inquiries’” of the very men whose crimes were being disclosed, became
convinced to the contrary. We think it was a matter with which he
had “no sort of official connection,”” so long as the general’s instrue-
tions werc unmodified, and the judiciary free from executive dictation.

Our views upon this subject are fully stated in the opinion of Judge
McLean, in the case of the United States vs. Guthrie, reported in 17
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were offenses against the United States. Both prisoners were acquit-
ted, and in cach case the attorney prepared the indictments and prose-
cuted in court.

Numerous warrants have been issued for the apprehension of crimi-
nals upon affidavits made Dby persons who have voluntarily presented
themselves to institute prosecutions, all of which remain unexecuted.
The judge, in these cases, acted as committing magistrate, a duty
enjoined on him by the peculiar condition of affairs. We have vet to
learn that in such cases the judges must consult the attorney before
issuing his warrant, and especially when it may take days fo 1cach
him docs this idea scem absurd.

The duty of the judge in this matter is enjoined by the lLVISCd laws
of this Territory.—(Chapter 33, Addenda, scction 3.)

““When a complaint is made, under oath that an offense has been
committed, the justice or judge shall issue an order requiring an
officer to take all requisite steps to bring the offender betore hun.”’
The district attorney may appear in the preliminary examination if
he pleases, but surely e has no control over the judge in the matter.
‘When a prisoner has been put on his trial, the attorney should appear
and prosecute; and in no instance has he been denied appearance, or
dictated to in the discharge of his duty. All statements to the con-
trary arc unqualifiedly false.

The advice of the Attorney General to him was, therefore, unnecces-
sary from anything which has yet transpired; and the reflection which
it casts upon the judges was as unjust as it was unwarranted. The
Attorney General is not our teacher; appeals from our judgment do
not go to him; nor is he our trier or impeacher.

The courts, even when aided by the military power, were able to
keep up only a semblance of federal authority. Now, not only can
no arrests be made, but the executive of the Territory states that his
only reliance is, that the church authorities may deliver up the
numerous persons charged with crime, for whom warrants have been
issued, including those who participated in the horrid massacre at the
Mountain Meadows.

Indeed, so far have matters proceeded that propositions have actually
been made, through the governor, to the judges, for a surrender by
the church of the fllo‘ltheb upon condition that the Judges shall have
a certain underbtandlng with them as to the constitution of their
juries.  Of course all such approaches are indignantly spurned.

In conclusion, we feel it our duty earnestly to protest against the
action of the Attorney General in promulgating to the people of this
Territory these documents, so calculated to impair the influence and
respect which the judiciary ought here, above all other places, to
exercise and maintain.

‘We stand upon the fair history of our judicial conduct, against all
misrepresentations and aspersions which may be made against us; and
we trust that, with these further explanations to your excellency,
taken in connection with all reliable advices relating to the same sub-
ject before you, you will perceive the injustice which has been done us,
and appreciate the position in which we have been placed.

Although the letters of the Attorney General have received exten-
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that the charge was in the hands of the printer, for publication. Court
adjourned till to-morrow.

Wednesday, November 24.— Attended court.  Argued motion to re-
move the case of the two Indians, Mose and Looking-glass, to the
second district. Motion allowed and order made. Proposed to pre-
sent bills of indictment to the grand jury in territorial cases. Objected
by the territorial attorney, Mr. Stout, who claiined the right to try
all territorial cases. Informed by the court that I could communicate
with the grand jury only upon their call and the permission of the
court. Court adjourned till to-morrow.

Thursday, November 25.— Attended court. Question of jurisdiction
raised between the territorial attorney, Mr. Stout, and myselt as to
which of us had the right to present bills and prosccute offenses
against the laws of the Territory. This right claimed exclusively by
the territorial attorney, under the statutes of the Territory. Presented
a written motion to the court, claiming my right to present bills and
prosecute all offenses in the district court, as United States attorney
tor the Territory. Question of jurisdiction ordered to be argued. Ar-
gument set to commence to morrow. Court adjourned.

Friday, November 26.—Attended court. Argument on the question
of jurisdiction commenced on case stated. Not concluded. Court ad-
journed.

Saturday, November 27.—Attended court. Argument on question
of jurisdiction continued ; not concluded. Conrt adjourned till Mon-
day.

Monday, November 29.—Attended court. Grand jury informed by
the judge, in answer to a communication previously submitted to him
by them, that the grand jury were not to inquire into offenses in Green
River county, that being in the first judicial district. Grand jury in
same communication had also inquired in regard to their duties on the
subject of treason, presented to them in the judge’s charge. Requested
permission of the court to state my reasons to the grand jury why I
presented no bills of indictment to them for treason. Did so. Argu-
ment on the question of jurisdiction resumed, and concluded. Court
adjourned,

Tuesday, November 30.-——Attended court. Judge stated he would
defer his decision on the question of jurisdiction until he had examined
the authorities cited. Grand jury discharged till Monday, December
13.  Court took up the motion of D. H. Burr, to exclude from the bar
James erguson, Hosea Stout, and J. C. Little. Motion withdrawn
by Burr as to Stout and Little. Private affair, and not concerned in
it. Judge hearing the case as chancellor.

Wednesday, December 1.—Attended court. Motion to disbar Fer-
guson before the court. Ferguson charged by Burr with slandering
him and intimidating Judge Stiles. Court adjourned till December 3

I'riday, December 3.—Attended court. Motion to disbar Ferguson
still before the court. Court adjourned till December 6.

Monday, December 6.—Attended court. Motion to disbar Ferguson
still before the court. Court adjourned till December 13.

Monday, December 13.—Attended court. Grand jury requested by
the court to inquire whether Judge Stiles had been intimidated in the
discharge of his duty. I sent witnesses before the grand jury.
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of Andrew Bernard. Grand jury returned the bill against Christian-
son, ‘‘ignored.”” Defendantdischarged. Thecase of Ferguson further
argued on motions for continuance.

Wednesday, January 5.—Attended court. The case of Ferguson
further argued on motions for continuance. Motions overruled.
Called for a jury in Ferguson’s case.

Thursdey, Jonuary 6.—Attended court. Presented bill of indict-
ment to grand jury against McCormick & Vernon, charged with man-
ufacturing liquor without license. Grand jury returned the bill
“ignored.”” Presented bill of indictment against B. Ingram, charged
with larceny. Grand jury returned bill ““ignored.”” Defendants dis-
charged. Grand jury discharged by the court. Challenges by defend-
ant’s counsel in Ferguson’s case to petit jurors. Challenges set for
argument to-morrow. Court adjourned.

Iriday, January T.—Attended court.” Argued challenges to petit
jurors in Ferguson’s case. Challenges overruled.  Opened case to the
jury. Court adjourned.

Saturday, January 8.—Attended court. Ierguson’s case resumed.
Testimony commenced to the jury. Not concluded.

HMonday, January 10.— Attended court. Ferguson’s case resumed.
Testimony before the jury concluded on both sides. Court adjourned.

Tuesday, Janvary 11.—Attended court. Argued the case of Fergu-
son to the jury upon the evidence. Jury retired at two o’clock to form
averdict. At fiveo’clock the jury came into court and said they could
not agree upon a verdict. Jury sent out again, and at cight o’clock
they returned a verdict of not guilty. Defendant discharged.

Wednesday, January 12.—Attended court. Requested permission
of the court to call up and try the territorial criminal cases. Not
granted. Petit jurors dizcharged. Court adjourned till to-morrow.

Thursday, January 13.—Attended court. Court met and adjourned
sme die for criminal business. Adjourned until the 17th for civil
business.

Monday, January 17.—Attended court. Phelps and Spears entered
bail to the next term. Court engaged with motions in civil cases.

Tuesday, January 18.—Attended court. Court adjourned sine die.

The above is a brief record of the criminal business which was before
the court for the third district in Salt Lake City, at the October term,
1858. 1 did all in my power to facilitate the business. Imade repeated
efforts to call up and try the territorial criminal cases before the adjourn-
ment of the court, but was afforded no opportunity ot doing so, and the
court adjourned sine die, leaving the prisoners in the city lock-up, which
was in charge of the sheriff of the county. The judge adjourned the
court, on the ground, as stated by him, that the Territory had provided
no funds to defray the expenses of the court while engaged in territo-
rial business. The legislature then in session was known to have a
fee bill before them, and which, at the adjournment of the legislature
on the 21st of January, became a law.

The prisoners in the lock-up charged with territorial offenses were,
on the day of the final adjournment of the district court, discharged
from confinement on writs of habeas corpus issued from the probate
court of Salt Lake county; but of this matter 1 had no knowledge
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Tuesday, March 8.— Attended court at Provo; district court for the
second judicial district. Judge Cradlebaugh. Grand jury impan-
neled. Judge Cradlebaugh delivered his charge to the grand jury.
Grand jury allowed to meet on their own adjournments. I was per-
mitted to attend them. Ordered subpenas for witnesses before the
grand jury.

Wednesday, March 9.—Attended court and grand jury. Presented
bills of indictment to grand jury against David Morgan and William
Beardshall, charged with buying soldiers’ clothing at Camp IFloyd;
Robert Kepiton and Alonzo King, brought from Camp Floyd by the
military, charged with stealing a pair of gloves at Camp Floyd; dis-
charged by the court, on the ground that there was no evidence against
them. Ordered subpenas for witnesses before the grand jury.

Thursday, March 10.—Attended court and grand jury. Presented
three bills of indictment to grand jury against Mose and Looking-
glass for rape.  Ordered subpenas for witnesses before the grand jury.

Iriday, March 11.—Attended court and grand jury. Grand jury
returned four bills of indictment—one against David Morgan, charged
with buying a soldier’s overcoat at Camp Floyd, ‘““ignored;”’ Morgan
discharged. Three bills against Pangunts alics Mose, and Nanonits
alias Looking-glass, Indians, charged with rape and with assault to
commit rape, ‘“true bills;”’ defendants in the military guard-tent.
Judge discharged Wilbur I. Earl from the grand jury. Presented
bill of indictment to grand jury against John Cazier, charged with
enticing a soldier named William McKnee to desert from Camp Floyd.
Case of Mose and Looking-glass set for trial on the 14th. S. M. Blair
made motion to the court that he, as attorney general of the Territory,
appointed by the legislature, be permitted to appear before the grand
jury, and prosecute in court all cases arising under the territorial laws.
Motion overruled by the court. Ordered subpenas for witnesses be-
fore the grand jury.

Saturday, March 12.—Attended court and grand jury. Grand jury
engaged in examining witnesses in the case of Henry Forbes, alleged
to have been murdered near Springville in March, 1857.

Monday, March 14.—Attended court and grand jury. Grand jury
returned a true bill against John Cazier, charged with enticing a sol-
dier to desert. Defendant on bail, not present; ordered a capias for
his arrest. Grand jury examining witnesses in the case of Henry
Forbes. Sent letter to Colonel Smith at Camp Iloyd for witnesses in
Cazier’s case. Ordered subpenas for witnesses betore the grand jury.

Tuesday, March 15.—Attended court and grand jury. Grand jury
engaged 1n examining witnesses in the case of Henry Forbes. The
case of Mose and Looking-glass continued, on the application of
defendant’s counsel, till the 21st.

Wednesday, March 16.—Attended court and grand jury. Grand
jury engaged in examining witnesses in the case of Henry Forbes.
Grand jury commenced the examination of witnesses in the case of
William R. Parrish, W. B. Parrish, and Gardner D. Potter, mur-
dered at Springville on the night of the 15th of March, 1857. Ordered
subpenas for witnesses before the grand jury. Wrote letter to Dr.
Forney about evidence in Indian murders.
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Monday, March 28.—Attended court. Examination of the Parrish
and Potter case continued until to-morrow, on account of the absence
of Mrs. Parrish, witness for the prosecution.

Tuesday, March 29.— Attended court. Xxamination of the Parrish
and Potter case resumed. Examined Mrs. Parrish before the judge.

Wednesday, March 30.— Attended court. Jxamination of the Par-
rish and Potter case continued till to-morrow, on account of the
absence of witnesses for the defense—judge having decided to hear
evidence for the defense. Called up the case of Josiah Call and
Samuel Brown, killed by Indians near the Sevier river, in October,
1858. No witnesses present; subpena not served. Made statement
to the court of all the cases which had come to my knowledge in the
district. Requested to know if the court would proceed with the in-
vestigation of them. Judge said he would not examine any cases at
this place except those in which he had issued warrants. Said it was
his intention to examine into these cases at his residence, Camp Floyd,
during the summer, or until the chief justice should arrive, who
would then have charge of this district.

Thursday, March 31.—Attended court. Judge read affidavit of
Joseph Bartholomew, one of the persons arrested on the charge of the
murder of the Parrishes and Potter, which he had taken on the 29th
of March. DBartholomew further examined by the court, and cross-
examined by counsel for defense.

Friday, April 1.—Attended court. Witnesses examined by the
defense in the case of Alfred Nethercott, one of the persons arrested
in the Parrish and Potter case. Took voluntary statement before
the judge of Abram Durfee, one of the persons arrested for the mur-
der of the Parrishes and Potter. Evidence closed on both sides.
Commenced summing up the evidence before the judge. Took affida-
vit of Abram Durfee, before the judge, in the case of Henry Forbes.

Saturday, April 2.—Attended court. Summing up of the evidence
in the Parrish and Potter case resumed and concluded. Alfred Neth-
ercott discharged by the judge. Alexander I'. McDonald, Hamilton
H. Kems, John Daley, Abram Durfee, and Joseph Bartholomew
held to answer by the judge for the murder of W. R. Parrish, Wm.
B. Parrish, and Gardner D. Potter. Motion by counsel for defense to
admit John Daley to bail. Motion refused by the judge. DPrisoners
committed by the judgees to the custody of the marshal. Court ad-
journed till 81 o’clock Monday morning.

Monday, April 4.—Attended court at the time which it was ad-
journed. Found that John Daley had been admitted by the judge to
bail in the sum of $1,000, to appear as a witness on the trial of the
other defendants. The prisoners, McDonald, Kems, Durfee, and Bar-
tholomew taken to Camp Floyd with the military, who left Provo this
morning for Camp Floyd.

The above is a brief record of the criminal business which was before
the court at Provo. I did all in my power to fully investigate all the
cases, and bring the offenders to justice. But such was the condition
of affairs, owing, as was alleged by the Mormons on the one hand, to
the presence of the military, and, as was alleged by the marshal and
his deputies on the other hand, to the want of means, the distance,
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robbery, horse stealing, and larceny, whose names are mentioned in
my journal of court proceedings, as territorial cases. I immediately
prepared indictments on thesc transcripts, and had them ready to go
before the grand jury. My right to prosecute crimes and offenses at
all against the laws of the Territory was opposed by the territorial
attorney, appointed for that purpose by the legislature, and this ques-
tion of jurisdiction, which was argned before the court, as before
stated, was not decided until the 22d of December. I reccived no
evidence of any cases of mayhem or murders in that district. There
were rumors among those hostile to the Mormon people and the leaders
of the church of mayhems and murders having been committted or
caused to be committed by the church authorities, but I was unable to
obtain any evidence concerning them whatever, and the grand jury,
whom I requested to inquire into all these matters, gave me no infor-
mation concerning the same, nor made any charges or presentments. I
will state the cases which did occur after my arrival in the Territory,
and my official connection therewith in the prosecution of the same.

The first case was the killing of a deat and dumb boy in the mount-
ains adjacent to Salt Lake City, in December, 1858, by a policeman,
named N. L. Christianson. The question of jurisdiction between the
territorial attorney and myself not being decided yet, I appeared before
the judge, as a committing magistrate, at his request, as prosecutor
in this case. I examined testimony before the judge in this case, from
the 15th to the 22d of December, when the defendant was bound over
to answer on a charge of murder. The grand jury, as before stated,
““jgnored’” the bill of indictment, on the 4th of January, 1859, and
the defendant was discharged.

The next case which occurred was that of Thomas Colburn, a colored
boy, shooting another colored boy, named Shepherd Hooper, on the
evening of the 19th of April, in Salt Lake City. Defendant was ar-
rested by the police, and 1 appeared before Justice Clinton, committing
magistrate, as prosecutor, and the defendant was bound over, on a
charge of manslaughter, and admitted to bail in $1,000. This case
was tried before the court, on the 15th of' September, and the defend-
ant found guilty of manslaughter, and sentenced to one year in the
penitentiary, as before stated.

The next case which occurred was that of Deloss Gibson, shooting
James Thompson, in Salt Lake City, in May, 1859. The defendant
was arrested by the police. When the case occurred [ was unwell,
and requested the captain of police to inform me if the committing
magistrate, Mr. Clinton, desired my scrvices at the preliminary hear-
ing. I received no information that my services were required, and
the defendant was committed to answer by the magistrate. This case,
subsequently, on the 15th of June, I saw in the newspaper was before
the probate court, and that a grand jury in that court had found a
true bill for murder against Gibson. Being too ill to leave my room,
I immediately wrote a note to the probate judge, suggesting the exclu-
sive jurisdiction of the district court in the case, and requesting an
opportunity to argue the case, inasmuch as criminal jurisdiction had
been given to that court by the legislature. At the time appointed
for the argument, being too ill to argue, I submitted a briet of my
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These cases were all purely civil actions of a private character, to
recover money by the plaintiffs, and not in the most remote degree
whatever connected with my official duties.

The judges say: ‘At the last term for the third judicial district, he
placed the private papers of the judge into the hands of a Mormon,
who was afterwards indicted at the same term for a criminal offense,
and acquitted by a Mormon jury against all law and evidence. These
papers (containing the private and uncorrected charge of the judge to
the grand jury) were published the morning after they were placed in
his hands in the ¢ Deseret News,” a paper which exerts all its power to
bring into contempt the federal courts.”

On the 22d of November, 1858, the judge rcad a written charge to
the grand jury. After the char ge was read, the grand jury was
adJourncd till the next day. The next day, after the opening of the
court and the calling of the grand j jury, I asked the judge publicly for
a copy of his cha,rwe to the grand jury. The judge said he had no
copy, and that the charge was in the hands of a printer in the city for
publication. On the next day, December 24th, the publication of the
charge not yet appearing, and being desirous of reading it, in order to
exanine the question of treason therein discussed, the judge gave me
the written charge, which I took to my dwelling to peruse. In the
evening, after I had finished reading the charge, Mr. Staines, the man
with whom I boarded, came to my room, where I was engaged in
writing, and introduced to me James Ferguson, Iisq., alawyer of Salt
Lake City. Mr. Ferguson requested permission to read the charge to
the grand jury. Knowing no reason to the contrary, and supposing
that he, a member of the same bar, had the same right to read a charge
which had been publicly read to the grand jury in open court, I handed
him the charge to read, requesting that it should not be taken out of
the house, and should be returned to me when he was done, as I wished
to return it in the morning. He went into another room with the
charge, aud, in about two hours, it was returned to me in my room,
having, without my knowledge, been copied for publication, and the
next morning it appeared in the ‘ Deseret News.”” It was the result
of newspaper rivalry for a first publication, in which I had no concern
at all, and about which I had no knowledge whatever.

Judges say: ‘“Ile congratulated this offender, at the close of the
trial, by offering him his hand. His prosecution was marked with
neither vigilance nor ability.”

On the 15th of December, 1858, James Ferguson was indicted by
the grand jury on a charge of having used threatening language to
intimidate Judge George P. Styles in the discharge of his duty, at the
February term of the court, in Salt Lake City, 1857, and he was, as I
have before stated in my journal of court proceedings, tried and ac-
quitted. He was tried according to law, and acquitted by the jury on
the evidence, of which it was their province to judge. There were
three persons on the jury who were not Mormons. I labored from the
15th of December to the 7th of January to get the case before a jury,
and the case was three days on trial before the jury; and I exerted all
my vigilance and ability, under the evidence, to secure a conviction.
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ings instituted before the judge at Camp Floyd, I was not informed of
by him, nor was I furnished with any evidence concerning the same.

There was one case in the early part of July, in which the prelimi-
nary proceedings were instituted at Camp Floyd, without any informa-
tion being given to me, and the defendant, David McKenzie, was taken
on a warrant from Salt Lake City—where his offense, forgery, (engrav-
ing a plate on which to print blank checks on the assistant treasurer
of the United States at St..Louis,) was committed, in the third district—
to Camp Floyd, in the first district. This defendant was subsequently
tried and convicted at the court at Nephi, as before stated.

The judges say: ““Two criminal cases only—one in cach district—
have gone to juries since the opening of the courts here. The crimes
charged were offenses against the United States.  Both prisoners were
acquitted, and in each case the attorney prepared the indictments and
prosecuted in court.”’

The only case which went to a jury at the October term in Salt Lake
City was that ot James Ferguson, before mentioned. This was the
only case which went to a jury in that court because the judge discharged
the jury without giving me an opportunity to try the territorial cases
which T requested and was desirous of trying.

There was only one case went to the jury in the court at Provo, that
of John Cazier, before mentioned, because the judge discharged the
jury immediately after that trial, and thus prevented me from trying
other cases in which there were two bills before the court. He dis-
charged the grand jury while they were consulting on business which
I had laid before them, and thus prevented me from getting other in-
dictments before the court.

The judges say: ‘“ Numerous warrants have been issued for the ap-
prehension of criminals upon affidavits made by persons who have
voluntarily presented themselves to institute prosecutions, all of which
remain unexecuted. The judge in these cases acted as committing
magistrate—a duty enjoined on him by the peculiar condition of af-
fairs.”

If the warrants here spoken of were issued by the judge at Camp
Floyd, or anywhere else in the second district other than in cases in
which I examined witnesses before him at the court at Provo, he never
gave or sent me any information concerning the same. In the month
of May the judge went from Camp Floyd in company with a detach-
ment of troops, who went, as the newspaper stated, to Santa Clara to
escort Major Prince on his way from California with money for the
army at Camp Flovd. During this journey it was said the judge issued
warrants against a number of persons charged with being engaged in
the Mountain Meadow massacre, but of which he never gave or sent
me any information on the subject whatever.

Being anxious to get evidence in the Mountain Meadow case, on the
5th of August, I wrote a letter to Mr. Wm. H. Rodgers, a gentleman
then in Salt Lake City, who had a knowledge of that part of the Ter-
ritory, and in whom I placed reliance as a proper and discreet person,
requesting him to go into that country to collect evidence and subpena
witnesses.  The following is a copy of said letter :
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I believe I have now given a full statement ot all my official acts in
Utah, in as brief a form as I could, of the crimes which were brought
to my knowledge, and the procee hn(rs before the courts until my
departure.

I have answered the charges of these judges. The court was in ses-
sion in Salt Lake City when I left, and Mr. Stout, my deputy, I
instructed to bring before the court and grand jury all matters which
might remain or transpire for investigation.

T was compelled to leave when I dld otherwise the weather would
have kept me in the Territory another Wmter and that, I was informed
by her physicians, might have proved fatal to my wife, who had will-
ingly endured the fatigue of a long journey to be the constant companion
of iy solitary home in Utah.

I went to the Territory with the determination to perform the duties
of my office faithfully, impartially, and to the best of my ability. I
determined to serve nor listen to no clique or faction, to keep aloof
from all personal embroilments. I was a civil law officer of the gov-
ernment, sent to a remote and isolated part of the country. With the
religion of the Mormons I had nothing to do whatever; the law gave
me no right of interference. I felt that it was my duty to look upon
the inhabitants as American citizens, and under the protection and
government of the laws of the United States. The rule of action I
adopted and carricd out, was, how would I perform the duties of a
similar office at home or anywhere else, and this principle of action
carried me, as it will carry any man, safely through.

I am, very respectfully, your obedient servant,

ALEXANDER WILSON,
United States Attorney for Utah Ter m‘ory.
Hon. J. S. Brack,
Attorney General of the United States.

UNITED STATES ATIORNEY’S OFFICE,
Great Salt Lake City, U. T., January 18, 1859.

Str: The United States district court for the third judicial district,
holden in this city, was this day adjourned by his honor Judge Sinclair,
for the October term, 1858.

Permit me, very respectfully to inform you that I will appear before
your honor’s court in my official capacity as United States attorney
for the Territory of Utah, as soon as your honor will be kind enough
to indicate, by letter or otherwise, the time and place of holding the
United States district court for the second judicial district, over which
your honor presides.

I am, very respectfully, your obedient servant,

ALEXANDER WILSON,
United States Attorney for Utal Territory.
Hon. Judge CRADLEBAUGH.
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The same rule being applied to members of the legislative assembly
which the comptroller has applied to officers and attendants, who ¢“will
be paid from date of election to end of session,”” and the member
will be paid from date of their qualification to end of session.

‘When a member has been duly qualified he remains in point of fact,
unless he resign or be expelled, a member until the end of the session,
and in legal presumption he is presumed to be present in the exercise
of his official functions. He also has a vested right to the enjoyment
of his office, and in the privileges and emoluments arising therefrom.

The legislative assembly has full power over its members within the
line of their duty, and in regard to its own adjournments, which
adjournments from time to time duri ing the session are included in the
forty days. Each house regulates its own proceedings, and is the
Jjudge of the services of its own members, officers, and attendants.

The duplicate certificate of the presiding officer and proper clerks
of each house tor the attendance of each member is the proper voucher
and warrant for paying the same. The specified days” attendance being
from the day when the member presented his credentials and was duly
qualified, until the end of the session, the same being not more than
torty days.

In regard to the place of meeting of the legislative assembly, the
resolution of the legislature of January 19, 1855, says, that ‘“the
sessions shall commence annually on the second Monday ot December,
at 10 o’clock, a. m., in the Territorial house at FFillmore City, until
altered by legislative enactment.”’

The comptroller, in his letter above referred to, says: “The sessions
should be held at the seat of government, in the capital buildings.”

The governor, in his proclamation published in the Deseret News
of , 1858, called upon the legislative assembly to meet at Fillmore,
the seat of government, on the 13th of December, which they did—or
at least a quorum met there, and after organizing, for reasons of a
temporary nature in regard to dCCOInand‘LthllS w}uch appeared satis-
factory and proper to TGovernor Cumming, the legislative assembly
were allowed to adjourn from Fillmore to complete their session at
Great Salt Lake City. The adjournment time occupied in removing
to this city was a necessary consequence of this action, and the per
diem of the members, officers, and attendants who met at Iitlmore
and removed to the city continued to inure to themn, in virtue of their
several offices.

The comptroller, in his letter, also says: “It is to be presumed
many questions may arise which cannot be forescen, and which cannot
by consequence be met and disclosed in a letter of general instruc-
tions.”” The temporary removal of the legislative assembly from
Fillmore to Great Salt Lake City is a contingency which may be
embraced within the purview of the above paragraph. At all events,
Governor Cumming has sanctioned said removal.

I am, very rcspectfully, your obedient servant,

ALEXANDER WILSON,
U. S. Attorney for Utal.

Hon. Joux HARTNETT,
Secretary of State for Uiah.
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only to the Constitution of the United States, which is a trust del-
egated to the Confederacy. But this is not the case with the Territo-
ries.

The power of governing territory belonging to the United States,
which has not, by bocomm o a State, acquned the means of self- govern-
ment, has been said to result necessarily from the facts that it is not
within the jurisdiction of any particular State and is within the power
and jurisdiction of the United States. ¢ The right to govern would
seem to be the inevitable consequence of the 1'ight to acquire terri-
tory.”’—(American Insurance Company vs. Canter, 1 Peters R., 542.)

With respect to the vast territories belonging to the United States,
Congress has assumed to exercise over them supreme powers of sov-
ereignty. IKxclusive and unlimited power of legislation is given to
them by the Constitution, and sanctioned by judicial decisions.—(Ibid.
511.

T})le right of exclusive legislation carries with it the right of exclu-
sive jurisdiction.—(United States vs. Cornell, 2 Mass., 60.)

Congress, therefore, having the exclusive right of legislation over
the l‘untow of Utah, and havmg exercised that 110"111: by granting,
in the organic act, the power to the supreme and district courts eo
nomine to issue writs of habeas corpus, the act is complete, and the
limitation conclusive; and any territorial legislation which extends,
alters, or contravenes the organic act, must be inoperative. The
authority exercised by the territorial legislature is in conflict with the
provisions of the organic act in giving or extending a power which
has been legislated upon and withheld by Congress.

Section six of the organic act of Utah says: “That the legislative
power of said Territory shall extend to all rightful subjects of legisla-
tion consistent with the Constitution of the United States and the pro-
visions of this act.”’

The legislation of the territorial assembly giving power to the pro-
bate courts, or the judges thereof, to issue writs of habeas corpus is
inconsistent with the organic act, and is therefore inoperative and
void.

I answer, therefore, that the judges of the supreme and district
courts of the Territory of Utah are entitled to issue writs of kabeas
corpus, and that the probate judge is not entitled to issue such a writ.

In regard to the latter clause ot the second question, ““Is a probate
judge entitled to hold a court for the trial of civil or criminal cases?”’
I can only say that upon the jurisdiction of this court the organic act
is silent.

I believe that the intention of Congress in creating a probate court,
as its name indicates, was to give to it and limit it to the Jllrlsdlctlon
which appertains in the States and in the District of Columbia to
orphans’ courts, register of wills, probate, and surrogate courts, the
jurisdiction under the various names of the courts in the several States
being substantially the same ; that is, the probate of wills, the admin-
istration of the estates of deceased persons, and the guardianship of
minors, idiots, and insane persons, and perhaps the recording of deeds,
mortgages, and other evidences of title to lands and other property
in their respective counties.
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shooting a soldier, named James Rourk, in the knee ; Patrick Shead,
in the case of Henry Jenkins, charged with stealing a soldier’s over-
coat from a soldier ; John Boyce, also a witness in same case; Edward
Doyle, in the case of William Beardshall, charged with purchasing a
pair of soldier’s pantaloons from Patrick Loughlin. These, with the
esertion case first mentinned, are a he cases which have been
desert first t 1, 11 tl hich 1 b
brought to my knowledge, and the persons above named are all the
witnesses, as I have been informed, that are here at present.
AW,

To the above letter and posteript I received the following answer, of
which letter the following is a copy:

Hrapquarters, Cavp Froyp, Uran TERRITORY,
March 10, 1859.
Str: I am in receipt of your letter of the 9th instant, and have
directed Captain Neill to report to you, as a witness, without delay.
I know of no other cases to present to you than those already before
your court.
Very respectfully, yours, &c.,
C. I'. SMITH,
Colonel United States Army com’d’g.
Mr. ALEXANDER WILSON,
United States Dustrict Attorney, Provo, U. T.

Letter indorsed :
MR. ALEXANDER WILSON,
United States District Attorney,
Provo, Utal Territory.
Politeness of Captain T. H. NEILL.

Provo Crry, Uran TERRITORY,
March 14, 1859.

Sir: The grand jury this morning have found a ““true bill” in the
case of John Cazier, charged with procuring and enticing William
McKnee, a soldier, to desert from your command.

From the evidence of Captain Neill, who was the only witness before
the grand jury, and the only witness I have here in the case, I learned
for the first time that there were four other soldiers who deserted at
the same time, and who, it is said, were assisted in their desertion by
Cazier. These names, I have been informed, are Gotlieb Mass, John
Graff, William Dolan, and Frederick Fauzcell.

As this is an offense which strikes at the integrity of the service,
and which, as such, you feel a deep interest in having detected and
punished, I have taken the liberty of again sending to you for
witnesses.

The act of Congress on which this prosecution is founded states the
word ‘‘soldier’’ in the singular number only, and I believe it proper
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thereof, appointed Stephen De Wolfe, Esq., to attend to the duties
appertaining to my office of attorney of the United States for the Ter-
ritory of Utah, at said court; said appointment being made in accord-
ance with the provisions of the act of Congress of 16th August, 1856,
in such case made and provided.

Permit me to bespeak for Mr. De Wolfe, who kindly accepts this
trust, your kind regards.

I am, very respectfully, your obedient servant,
ALEXANDER WILSON,
Attorney of the United States for the Territory of Utah.
Hon. D. R. EcxkLzs,
Clief Justice Utal Territory.

GreAT Sart Lake Crry, Uran TERRITORY,
August 22, 1859.
Sir: I will be unable to go to Carson valley, to attend the district
court, appointed to meet at Geenoa on the fourth Monday in September
next, and having no knowledge of any person living in Genoa, or in
that district, who I could substitute, I must ask that such person, as
shall to you, the judge, seem meet and proper, may be appointed by
the court to attend to such business as may appertain to the office of
United States attorney in said district, before said district court. I
will inform the Secretary of the Interior that the appointec of the
court will perform said duties, and he will be entitled to the lawful
fees appertaining thereto.
I am respectfully, your obedient servant,
ALEXANDER WILSON,
United States Attorney jfor Utah Territor: Y.
Hon. Jouy CrADLEBAUGH,
Judge Second Judicial District, Carson Valley, Utah Territory.

Norte.—The above letter I deposited in the post office in Salt Lake
City, and on the 30th of August I wrote a duplicate of said letter, and
sent it to Genoa by the hands of the mail-coach drivers, paying the
postage with a letter stamp. In this duplicate letter I added the fol-
lowing words: ‘I deposited in the post office here a letter similar to
the above, on the day of the date, but being informed since that the
regular California mail would not go out again for some two weeks, I
have thought it proper to send this duplicate by the opportunity which
goes out to-morrow, August 31.”

Yours, truly, ALEXANDER WILSON.

Nepnr, Uran TErrITORY, August 28, 1859.

Sir: I arrived here on Tuesday last, by way of Camp Floyd found
the court in session, and the grand jury, in waiting on the prosecuting
attorney, having de01ded on finding an indictment against David
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P. 8. McKenzie sentenced for two years. The grand and petit
jurors discharged last evening. Court will probably adjourn in a day
or two.

S. DE WOLFE.

Tuespay, dugust 30, 1859.

GreAT Sant Lake Crry, Urad TERRITORY,
September 8, 1859.

Sir: I would respectfully request that, if you have on file in your
office, or if you are otherwise cognizant of any letter or letters from
any of the departments at Washington city, directed to the United
States attorney in the Territory of Utah, concerning any alleged tres-
passes upon public lands in said Territory, that you will furnish me
with the same, or copies thereof, at your earliest convenience.

I would also refer you to the third section, on page 8, of the printed
instructions of the Solicitor of the Treasury of the United States, pub-
lished in pamphlet form, December 10, 1852. The words of which
section are as follows, viz:

“The clerks of the various courts will give notice in writing to the
district attorney of the proper district, of all acts of trespass, and
breaches of the revenue or other laws, whereby pecuniary penalties in
favor of the United States, have been incurred by the wrong-doers,
which shall come to the knowledge of such clerks, or of which they
shall be credibly informed, stating the particular act, with the time
when committed, and the names and residence of the witnesses if
known, and will immediately forward to the office of the Solicitor, a
copy of such notice.

Very respectfully, yours, &c.,
ALEXANDER WILSON,
United States Attorney for Utah Territory.
Davip A. Burg, Esq.,
Clerk Third Judicial District Court, Utah Territory.

Note.—I received no answer to the above communication.

AW,

GrEAT Sarr Lage Croy, Uranr TeERRITORY,
September 12, 1859.

Sir: I would respectfully announce to your excellency that I con-
template visiting the East this fall, with Mrs. Wilson, whose health,
as I have been informed by her physician, a copy of whose written and
concurrent opinions thereupon I herewith inclose for your perusal,
will not admit of another winter’s sojourn in this region.

I would further state, as another and distinct reason for leaving,
that the compensation appertaining to my office is wholly inadequate,
and unless proper addition be made thereto, I shall be compelled to









