




















































































































40 HHOUMAS LAND CLAIMS.

the boundary claimed, is most manifest. There i3 not an expression
in the paper, when read in its proper connection, that makes any con-
siderable approximation to such a theory. The petition represents that
the front was destitute of fences, and it being cleared out upwards of
a league in depth, and the cypress being at the distance of about a
luwue and a half, the petitioner had no right to that growth. There
is some want of clearncss in regard to the nature of the right of which
he was speaking; it is highly probable, however, that he referred to
the permissive right, enjoyed by front proprietors, to take timber from
the back lands for fences, and other needful purposes, on a plantation.
This may be inferred from what follows, when he says he had ““no
right thereto, in consequence of your not having granted to him but
the common depth of forty arpents, which is so short that he cannot
recch the cypress trees.””  Omitting what is of no limportance, then
follow the words so much relied on to expand the grant to the full
limits of the claim: “Therefore your petitioner prays you will grant
him all the depth which may be vacant immediately atter the said forty
arpents.” It scems to me, if we give the petition its utmost scope, it
only asks for the vacant land to reach the eypress trees, leaving it to
be inferred from the representation that the trees were about a league
and a halt’ distant from the front. It is difficult to appreciate the rea-
soning which sccks to expand this distance to nineteen miles on one of
the lines , and to fourteen on the other.

That the practice of cutting timber upon the back lands for the pur-
poses aforesaid was punuttcd by the Spanish authorities, is no longer
a subject of dispute, though it ‘has been substantially settled that it
gave the parties no rights in the soil, which would seem to be self-
evident. KHven if the representation in regard to the distance of the
cypress trees from the front could be relied on, the reference to thewn is
too vague and general to afford any safe cutenon upon which to 10h
in the decision of the main question involved in the case; and the posi-
tions assumed by the claimants, and the course of the argument on
their part, seem to admit the correctness ot the conclusion. The cy-
press trees are not referred to in the petition as a boundary, nor are
they relied on as such; and yet they are spoken of as standing in the
rear of the vacant depth to which the deseriptive recitals relate.  The
recital which represents that the front had been cleared out upwards ot
a league needs confirmation, and cannot well be reconeiled with the
operations in the field, if' it be admitted that the cypress constituted
the principal growth, which does not appear to be denied. The sur-
veyor found it necessary to cut a road through the woods, in order to
run the course one half’ that distance, rendering it apparent that the
petition had been prepared without any precise knowledge of distances,
or of the actual state of things on the land. No one probably would
contend that the petition alone could furnish any satisfactory means
by which to delineate any well-defined tract with legal certainty and
precision ; and yet, when the whole proceedings are carefully examined,
1twill befound that thercis nothingin the title papers to sustain the views
of the claimants, except what appears in that memorial.  There can
be no doubt that Unzaga, in issuing the order to the surveyor, had
reference to the recital of the 1)etlblon knowing, as undoubt@dl) he
























































































































80 HOUMAS LAND CLAIMS.

Sworn to, and subscribed before me, at Donaldsonville, Louisiana,
this 28th day of January, A. D. 1860.
CHARLES 8. ILSLEY,
Justice of the Peace.

The next document included in his letter is a certificate giving a list
of 63 confirmed claims, which were surveyed by French and Spanish
surveyors, in the manner described in Mr. McCnlloh’s letter and affi-
davit, and have been acknowledged and confirmed by the United States
in conformity with these surveys.

At the bottom of this list Mr. McCulloh gives the following certifi-
cate :

SURVEYOR GENERAL'S OFFICE,
Donaldsonville, La., January 28, 1860,

I certify, that by authenticated copes of the plats in this office, by
Lewis Andry, Lallande de Ferrieres, Carlos Trudeau, Manuel Andry,
and F. V. Potier, it appears they did not, in any of their surveys of the
above-mentioned claims, run the side lines to the full depth claimed,
but that they only measured their river fronts, and on the side lines
established bornes to indicate their direction.

The above cases are taken indiscriminately, and many other analo-
gous cases could be cited to show that it was the rule of the French
and Spanish surveyors in Louisiana to make only such partial surveys
of claims fronting on the Mississippi river.

WILLIAM J. McCULLOH,

Surveyor General, Louisiana.

Document A also contains translations of the title papers, procés-
verbals of French and Spanish surveys, and plans made by French and
Spanish surveyors, all belonging to titles confirmed by the United
States., They fully prove Mr. McCulloh’s statements in his letter to
the undersigned.

Before the claimants had receive this very satisfactory evidence from
the surveyor general of the United States for the State of Louisiana,
they had procured from the office of the register of the land office at
New Orleans, who has in charge all the records of the various boards
appointed to adjudicate and report on land claims in the southeastern
district of Louisiana, copies of title papers in confirmed claims, upon
which the confirmation was based, and which, therefore, according to
the Supreme Court of the United States, are to be considered as proof
of usages and customs existing when rights accrued under the former
government of Louisiana, and therefore to be respected by the United
States. We submit them as documents B, C, D, E, I, G, H, I, K,
L, M, and N. Each of these documents is certified by the register of
the land office as having been given in evidence in support of a partic-
ular claim, and the number of the claim ; the report in which it was
embraced, and the act by which it was confirmed, are stated in the
register’s certificate. Each of these documents is accompanied, either
by a translation of its material parts, or has on the cover a statement
hat they are translated in this brief. Thus the fullest opportunity for
























88 HOUMAS LAND CLAIMS.

only when lands once granted have been entirely abandoned by the
grantee or his successors, except in one case, which is in West Baton
Rouge, and in this case there is ground to believe it resulted from an
unintentional error.

In resurveying French and Spanish grants in Louisiana, whether
under contracts with the general government or for individual claim-
ants, the United States deputy surveyors have been instructed by their
superiors, in all cases, to conform to the original mode as far as it could
be known and was possible. Ior my part, I have always conformed
to and obeyed those instructions to the best of my ability, and all
other surveyors, so far as I know and believe, have pursued the same
practice. I have never heard the propriety of this practice questioned,
unless it may be in the case now in controversy.

The remainder of his testimony relates to a particular grant, has no
bearing upon the subject under review, and is therefore omitted.

The deposmons of ‘Allou d’Hémécourt and Louis Bringier are to be
found on pages 68, 69, and 70 of document P, which is a certified copy
of all the testlmony introduced in the case of The United States 8.
Clarke, the very suit which was tried by Mr. Justice Campbell, of the
Supreme Court of the United States, under the joint resolution of
oune 26, 1846, for the purpose of testing the authority under which
Secretary Bibb had issued patents upon the Houmas claim.

Depositions of d’ Héemeécourt and L. Bringler, for the defendants.
Filed August 2, 1855.

UNITED STATES OF AMERICA,
Eastern District of Louisiana:

In the United States circuit court, fifth circuit and eastern district of
Louisiana.

UNITED STATES
vS.
DanieL CLARK ef al.

Jean Charles Allou d’Hémécourt, a witness for the defendants, hav-
ing been duly sworn, deposes:

I am sixty-six years of age; I am a professional surveyor; have
been engaged in the profession for the last forty years, the last twenty-
seven of which in Louisiana; I have been well acquainted with the
surveys of the old Spanish surveyors, particularly those of Messrs.
Laveau Trudeau, Andry, and Lafon. It was the custom of these old
surveyors, in surveying a piece of land, not to trace out every line of
the tract and run out the side lines to their extreme limits, but simply
to establish the front line and run the side lines back two or three
arpents, so as simply to establish their proper course and direction.
This was done also in surveying tracts bordering on the river bank.

The expression in regard to the depth of tract in sales, avec toute la
profondeaw que s’y trouve ou trouwvera, ou qu'il peut y avoir, all the
depth which may be found there is a common and usual one in sales



























HOUMAS LAND CLAIMS, 97

ple were ignorant of the depth belonging to said plantation, which St.
Maxent stated, in his will, to be upwards of four leagues ; that, there-
fore, the bids were not in proportion to the value which that depth must
give to the plantation. Whercefore he prays that an order may be ad-
dressed to Michel Cantrelle, containing this representation, and the
intendant’s decrce thercon, that the sale may be postponed until Au-
gust next; that circulars may be sent to the neighboring posts to re-
ceive bids, ‘“ gnd tnforming every one of the depth which belongs to said
plantation.””  And thereupon the order was given, ‘“ Let it be done as
prayed for,”” and. signed by the paraphs of Morales and Serrano. '

Thus this claim was notoriously made ever since 1778, forced upon
the notice of the public officers, and never questioned. Under this
claim the grantee and his assigns had a possession of twenty-six years
under the Spanish government, which claim would suffice to protect
them; for, under the Spanish law, the domain could be acquired by
the prescription of ten years. (See the decisions of the supreme court
of Louisiana in Sanchez vs. Gonzalez, 11 Martin R., 210; Pepper vs.
Dunlop, 9 Ann. R.; 141.) And this is incidentally recognized by the
Supreme Court of the United States, in Mitchell vs. The United States,
9 Pet., 760. This provision of the Spanish law is the source of the
most important enactment contained in the second section of the act
of the 3d of March, 1807, by which persons who were, on the 20th of
December, 1803, (the day when Louisiana was delivered to the United
States,) and had been for ten consecutive years prior to that day, in
possession of a tract of land not exceeding two thousand acres, were
confirmed in their titles to said land.—(1 Lou. Laws, 153.)

The terms of this act show that ‘“their titles’” were their possession—
it was unnccessary to show anything else; and a vast number of claims,
of which the original titles were lost, or difficult of access, were con-
firmed under that section.

The restriction to 2,000 acres was owing to the doubts which at that
period were entertained concerning the authority of the governors and
the usages and customs of the colony—doubts which have since been
dispelled by the Supreme Court of the United States.

The difference between the easy and loose manner in which the
Spanish government acted in regard to its domain, and the mathemat-
ical precision of the American governiment in the management of its
public lands, is indeed so radical, that minds thoroughly tamiliar with
the latter are with difficulty brought to realize the totally digsimilar
aspect in which transactions must be viewed under the two systems.
The rule, and the only safe, just, and rational rule, is to investigate
how the Spanish government would have considered a claim. What
that government would have done, the United States are now bound
to do in relation to these old claims. That obligation is greatly
increased in proportion to the length of time that has clapsed before
the United States finally acted, and the unavoidable disappearance of
much of theevidence. Measured by that test, we can safely say that -
in the history of all the Spanish grants in Louisiana, which are con-
tained in the records of the different boards of commissioners, and form
no uninteresting or unimportant part of the ante-Ame rican history of
Louisiana, not a single incident 1s to be found fromwhich the most,
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