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C hap te r  I

I n t r o d u c t i o n

F i f t e e n  y e a r s  from now the  w o r l d ’ s t h i r d  g r e a t e s t  i n 
d u s t r i a l  power ,  j u s t  a f t e r  th e  U n i t e d  S t a t e s  and R u s s i a ,  
may n o t  be E u ro pe ,  b u t  American i n d u s t r y  i n  Europe,

J . - J .  S e r v a n - S c h r e i b e r

T h is  work w i l l  examine t h e  s y m b i o t i c  r e l a t i o n s h i p  b e tw e 

en two e x c i t i n g  new deve lopm en ts  in  i n t e r n a t i o n a l  r e l a t i o n s ,  

t h e  European  Community-- th e  most s u c c e s s f u l  a t t e m p t  a t  r e 

g i o n a l  i n t e g r a t i o n  o f  s t a t e s  - - and m u l t i n a t i o n a l  c o r p o r a t i o n s  - -  

an example  o f  new f o r c e s  o f  economic and p o l i t i c a l  i n t e g r a t i o n  

i n  th e  w or ldw ide  p r i v a t e  s e c t o r .  S p e c i f i c a l l y ,  we w i l l  be  l o o k 

in g  a t  th e  im p a c t  o f  t h e  m u l t i n a t i o n a l  corporationCMNC) in  the  

European C om m un i ty (E .C . ) . I s  the  MNC p ro b le m  c a u s i n g  p o l i t i 

c a l  changes  t o  o c c u r  i n  t h e  B .C .?  I f  s o ,  what t y p e s  o f  ch an 

ges?  I s  t h e  B.C. becoming more p o l i t i c a l l y  i n t e g r a t e d  as a 

r e s u l t ?  Do th e  r e g u l a t o r y  e f f o r t s  o f  th e  B.C. p r o v i d e  a model 

f o r  r e g u l a t i o n  o f  t h e  MNC? O b v io u s ly ,  t h e  two phenomena a re  

r e l a t e d .  The c r e a t i o n  o f  the  E.C. has p r o v i d e d  a f e r t i l e  a r e a  

o f  e x p a n s io n  f o r  MNCs. In  t u r n ,  t h e  i n t e g r a t i v e  a s p e c t s  o f  

MNC a c t i v i t i e s  can  h e l p  promote th e  g o a l s  o f  t h e  E.C. Also 

o b v i o u s ,  t h e  MNCs pose  some t h r e a t s  to  t h e  E.C. as th e y  do to  

any n a t i o n  and s t a t e ,  such  as t h r e a t s  to  s o v e r e i g n t y ,  c u r r e n c y  

v a l u e s ,  t r a d e ,  t r a n s f e r  o f  t e c h n o lo g y ,  and t h e  c r e a t i o n  o f
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d i f f i c u l t  l e g a l  q u e s t i o n s ,  i . e .  p o t e n t i a l  c o n f l i c t s  a r i s i n g  

from a p p ly i n g  a n t i t r u s t  l a w s . To make t h i n g s  more m anageab le ,  

th e  d i s s e r t a t i o n  w i l l  focus  on th e  laws o f  c o m p e t i t i o n  ( h o r i 

z o n t a l  and v e r t i c a l  r e s t r i c t i v e  b u s i n e s s  p r a c t i c e s )  o f  th e  E.C. 

i n c l u d i n g  th e  c o n t r o l  o f  m erge rs  and r e s t r i c t i v e  t r a d e  p r a c 

t i c e s ,  c o n t r o l  o f  dominant  e n t e r p r i s e s ,  n u l l i t y  o f  p r o h i b i 

t e d  a g re e m e n t s ,  s e l e c t i v e  d i s t r i b u t i o n ,  and l i c e n s i n g  a g r e e 

ments .  In  a d d i t i o n ,  s t a t e  a i d s ,  a n t i t r u s t  and monopoly, p a 

t e n t  l a w s ,  th e  "European  company," and the  European C oopera 

t i o n  g ro u p in g  w i l l  be d i s c u s s e d .

The emergence  o f  MNCs has been  o f  f a r - r e a c h i n g  c o n s e 

quence .  They a re  n o t  o n ly  i m p o r t a n t  in  t h e  b u s i n e s s  and i n 

d u s t r i a l  s e c t o r ,  b u t  have a f f e c t e d  governments  in  e x e c u t i n g  

t h e i r  f u n c t i o n s  and t h e i r  r e l a t i o n s h i p  w i t h  o t h e r  n a t i o n 

s t a t e s .  They c o n s t r u c t  p l a n t s ,  s e l l  t h e i r  goods ,  t r a n s f e r  

immense amounts o f  money and engage e x e c u t i v e s  and workers  

from many c o u n t r i e s .  Some s u b s i d i a r i e s  a r e  p e r m i t t e d  to  f u n c 

t i o n  on t h e i r  o\m i n i t i a t i v e ,  w h i le  o t h e r s  can a c t  o n ly  a t  

t h e  command o f  t h e  home o f f i c e .  In any c a s e ,  w h a te v e r  mode 

o f  o p e r a t i o n  i s  c u r r e n t l y  i n  u s e ,  th e  home o f f i c e  i s  the  n e r v e  

c e n t e r  and th e  s u b s i d i a r i e s  a re  t h e  l im b s .^

I t  has  been  a rg ued  t h a t  m u l t i n a t i o n a l  c o r p o r a t i o n s  

have a l o n g - s t a n d i n g  t r a d i t i o n  i n  th e  f i n a n c e  w o r ld  f a r  beyond 

th e  l a s t  two d e c a d e s .  Some s c h o l a r s  d a t e  e a r l y  i n t e r n a t i o n a l  

t r a d i n g  companies as f a r  back  as t h e  t im es  o f  t h e  M esopota

m ia n s ,  w h i le  o t h e r s  a rgue  t h a t  t h e  i n t e r n a t i o n a l  bank ing  o f  

t h e  Middle  Ages b e g in s  t h e  e r a  o f  the  MNC. However, t h e
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d i s t i n g u i s h i n g  c h a r a c t e r i s t i c s  o f  t o d a y ' s  MNCs make them more 

u n iq u e .  The d i s t i n g u i s h i n g  c h a r a c t e r i s t i c s  o f  modern MNCs may 

be seen  i n  t h e i r  sys tem s  o f  com m unica t ion ,  i n f o r m a t i o n ,  and 

command and c o n t r o l .  MNCs a re  c h a r a c t e r i s t i c a l l y  q u i t e  p r o s 

p e rou s  a l s o .  For exam ple ,  comparing g r o s s  a n n u a l  c o r p o r a t e  

s a l e s  and g r o s s  n a t i o n a l  products(GNP) o f  n a t i o n s ,  one f i n d s  

t h a t  o f  t h e  n i n e t y - n i n e  l a r g e s t  economic u n i t s  i n  th e  w o r ld ,  

f o r t y  o f  them a re  c o r p o r a t i o n s .  G e n e ra l  M o t o r ' s  g r o s s  an n ua l  

s a l e s  a r e  h i g h e r  t h a n  th e  GNP's o f  S w i t z e r l a n d ,  P a k i s t a n ,  o r

South  A f r i c a .  Or, one can n o t e  t h a t  Ford M o t o r ' s  s a l e s  a re  

higl 

A].

h i g h e r  t h a n  A u s t r i a ' s  GNP. [See t h e  com ple te  l i s t  i n  Appendix

Much o f  t h e  c o n t r o v e r s y  t h a t  a ro s e  from th e  s h e e r  e x i s 

t e n c e  o f  i n v e s tm e n t  and o p e r a t i o n s  in  f o r e i g n  c o u n t r i e s  r e s u l 

t e d  from American economic a c t i v i t y  in  w e s t e r n  E u ro p e .  U n i ted  

S t a t e s  (U .S . )  c o r p o r a t i o n s  have always c o n s i d e r e d  Europe as an 

a r e a  o f  s i g n i f i c a n t  fo cu s  which l e d  to  w i d e s p r e a d  f e a r s  e a r l y  

in  t h i s  c e n t u r y .  In  1902,  F.A. R i c h a r d s ,  an E n g l i sh m a n ,  r e 

marked;

America  has  in vad ed  Europe n o t  w i t h  armed men, b u t  
w i t h  m a n u fa c tu re d  goods.  I t s  l e a d e r s  have been c a p 
t a i n s  o f  i n d u s t r y  and s k i l l e d  f i n a n c i e r s  whose con
q u e s t s  a r e  h a v in g  a p ro fo u n d  e f f e c t  on t h e  l i v e s  o f  
t h e  masses from Madrid to  S t .  P e t e r s b u r g . ^

This  was t h e  f i r s t  o f  many o u t c r i e s  r e g a r d i n g  American b u s i 

n e s s  in  f o r e i g n  c o u n t r i e s ,  and th e  f o r e r u n n e r  o f  t h e  1967 

p u b l i c a t i o n  o f  J e a n - J a c q u e s  S e r v a n - S c h r e i b e r ' s The American 

C h a l l e n g e . ^
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I t  i s  an a c c e p t e d  f a c t  t h a t  American in v e s tm e n t  in  Eu

rope  p l a y s  a s i g n i f i c a n t  p a r t  i n  t h e  o v e r a l l  economic s i t u a 

t i o n  be tween  Europe and Am erica ,  At t h e  t im e o f  th e  f o r m a t i o n  

o f  t h e  Common Market  t h e  book v a l u e  o f  American i n v e s tm e n t s  

t h e r e  was $1.9 b i l l i o n .  By 1970,  i t  had  r i s e n  t o  $11 .7  b i l 

l i o n .  T h is  i n c l u d e s  d i r e c t  i n v e s t m e n t s  by American f4NCs, and 

n o t  t h o s e  made by h o l d i n g  companies  i n  o t h e r  n a t i o n s .  Annual 

c a p i t a l  e x p e n d i t u r e  in  t h e  Community i s  an even b e t t e r  guage 

o f  t h e  growth  o f  t h i s  i n v e s t m e n t .  By 1972, an n u a l  c a p i t a l  

e x p e n d i t u r e  was up to  $3.3  b i l l i o n - - a d r a m a t i c  i n c r e a s e  from 

th e  f i g u r e  o f  $ 420 m i l l i o n  in  1958.  On th e  o t h e r  h a n d ,  i n 

v e s t m e n t s  i n  t h e  European Community t o  America r e a c h e d  a book 

v a lu e  o f  $3.5 b i l l i o n  in  1970. T h is  f i g u r e  has  been  i n c r e a 

s i n g  s t e a d i l y  as European b u s in e ssm e n  have accu m u la te d  enough 

c a p i t a l  t o  i n v e s t  o u t s i d e  o f  t h e i r  own a r e a s . ^

In  a s e r i e s  o f  Wall S t r e e t  J o u r n a l  a r t i c l e s  i n  1973 ,  

C h a r l e s  S t a b l e r  a r r i v e s  a t  t h e  f o l l o w i n g  c o n c l u s i o n ( a g r e e i n g  

w i t h  o t h e r  a n a l y s t s  o f  t h e  s i t u a t i o n ) : "The e r a  o f  th e  M u l t i 

n a t i o n a l  C o r p o r a t i o n , t h e  s o - c j i l l e d  super-com pany i s  upon u s - -  

t o  t h e  p o i n t  t h a t  a few hundred  c o n c e rn s  have i n  r e c e n t  y e a r s  

grown beyond t h e  s i z e  o f  a l l  b u t  t h e  w e a l t h i e s t  n a t i o n s  and 

c u r r e n t l y  dominate  much o f  t h e  w o r l d ’s p r o d u c t i o n ,  r e s o u r c e s  

and f i n a n c i a l  a f f a i r s .

A f t e r  abo u t  tw en ty  y e a r s  o f  s t r i k i n g  g ro w th ,  MNC a re  

b e in g  a t t a c k e d  more each  d a y ,  w h i l e  t h e i r  power has  grown s u b 

s t a n t i a l l y .  N e i l  H. J a c o b y ,  f o r  exam ple ,  has  s a i d  t h a t  t h e  

MNC " i s ,  beyond d o u b t ,  t h e  most  p o w e r fu l  agency f o r  r e g i o n a l
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and g l o b a l  u n i t y  t h a t  o u r  c o u n t r y  has  p r o d u c e d . P r o f e s s o r  

Seymour R ub in ,  h o w e v e r ,  reminds us t h a t  t h e  m u l t i n a t i o n a l  c o r 

p o r a t i o n  " i s  f a r  f rom o m n ip o te n t ,  t h a t  i t  may as e a s i l y  be t h e  

i n s t r u m e n t  o f  t h e  p o l i c y  o f  h o s t  a s  o f  home g o v e rn m e n ts ,  and 

th e  t ime may n o t  y e t  have a r r i v e d  f o r  u n i v e r s a l  c o n c l u s i o n s . " 8  

Rubin ,  one o f  t h e  most  a r d e n t  c r i t i c s  o f  t h o s e  who g e n e r a l i z e  

ab o u t  the  o m n ip o te n t  power o f  MNCs a l s o  a r g u e s  t h a t  th e  MNC 

"h as  become an i n s t r u m e n t ,  n o t  a power .  I f  i t  a c t s  as a 

t r a n s m i s s i o n  b e l t  f o r  p o l i c y ,  a t  l e a s t  where  t h e r e  a r e  raw ma

t e r i a l  s h o r t a g e s ,  i t  t e n d s  to  t r a n s m i t  t h e  p o l i c y  o f  th e  h o s t  

governm ent."®

T h e re  a r e  some r e s t r a i n t s  on f o r e i g n  e n t e r p r i s e s  p l a n 

n i n g  to  e n t e r  E uropean  Community n a t i o n s .  A ccord ing  to  one 

E.C.  e c o n o m is t ,  "Somewhere in  a desk  d raw er  o f  a top  o f f i c i a l  

i n  eve ry  c a p i t a l  t h e r e  i s  a l i s t  o f  companies  t h a t  they  s im p ly  

w o n ' t  a l lo w  t o  be t a k e n  ove r ,"^®  These i n c l u d e  a u to  and com

p u t e r  com pan ies .  I . B . M , , f o r  exam ple ,  c o n t r o l s  s i x t y  p e r c e n t  

o f  t h e  m u l t i b i l l i o n  d o l l a r  European com puter  m a r k e t .  The 

n e a r e s t  c o m p e t i t o r  i s  M unich-based  Siemens w i t h  s i x  p e r c e n t  o f  

t h e  European m a r k e t .  The German governm ent  imposed a p o l i c y  o f  

o f f i c i a l  p r e f e r e n c e  o f  European c o m p u te r s .  Y e t ,  I.B.M. s t i l l  

h a s  more t h a n  f i f t y  p e r c e n t  o f  t h e  German governm ent  b u s i n e s s .  

I f  one n a t i o n  c a n n o t  l i m i t  t h e  m a r k e t in g  o f  one MNCs m arket  

w i t h i n  i t s  t e r r i t o r y ,  i t  i s  u n l i k e l y  t h a t  i t  can slow down i t s  

o p e r a t i o n s  w o r ld w id e .  I t  a p p ea rs  t h a t  MNCs a p p e a r  to  be e v o l 

v in g  i n t o  " a - n a t i o n a l "  c o m p a n ie s - - " [ c j o m p a n i e s  w i t h o u t  any 

n a t i o n a l i t y ,  b e l o n g i n g  to  a l l  n a t i o n a l i t i e s . " ^ o r  so says  C a r l
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A. G e r s t a c k e r ,  ch a i rm a n  o f  Dow C hemica l .  A Swedish b a l l 

b e a r i n g  m a n u f a c t u r e r  has  r e a l i z e d  t h i s  and changed i t s  o f f i c i 

a l  company lan gu ag e  t o  E n g l i s h .  Roya l-D utch  S h e l l  and U n i l e v e r  

a re  MNCs i n d i v i d u a l l y  run  by d u a l  h o l d i n g  companies i n  E ng land  

and t h e  N e t h e r l a n d s .

A n a t i o n ' s  s o v e r e i g n t y  demands g o v e rn m en ta l  r e s p o n s i b i 

l i t y  f o r  what goes on i n s i d e  i t s  t e r r i t o r y .  Y e t ,  t h e  Î'INC d e 

mands no r e s t r i c t i o n s  on c a p i t a l  f low  and goods .  Raymond V e r 

non s e e s  an " a s s y m e t r y "  be tween t h e  laws o f  n a t i o n s .  He f e e l s  

t h a t  c o u n t r i e s  w i l l  o n ly  t o l e r a t e  t h e  t h r e a t  t o  t h e i r  s o v e r 

e i g n t y  t o  a c e r t a i n  l e v e l .  His r e c e n t  b o o k ,  S o v e r e i g n t y  a t  

B ay , r e f l e c t s  t h i s  p r e m i s e ,  w h i l e  t h o s e  who speak  f o r  t h e  b u s 

i n e s s  w o r ld  f e e l  t h a t  t h e r e  i s  no c o n f l i c t .  The C o n fe re n c e  

B o a r d ' s  B u r to n  Teague has  e x p r e s s e d  th e  f e e l i n g  t h a t  î-lNCs do 

n o t  e x e r c i s e  any p o l i t i c a l  pow er ,  b u t  "make t h e i r  d e c i s i o n s  on 

th e  b a s i s  o f  h a r d ,  c o ld  b u s i n e s s  f a c t s . B u t ,  economic  power 

s u r e l y  i s  p o l i t i c a l  power.

European n a t i o n s ,  such  as F r a n c e ,  have  found  a s h o r t 

te rm  s o l u t i o n  to  cope w i th  th e  p ro b lem  o f  MNCs. Under De- 

G a u l le  i t  s t o p p e d  t h e  c a p i t a l  and goods m ark e ts  i n  t h e i r  

t r a c k s .  But t r o u b l e  a r o s e  in  F r a n c e ' s  l a r g e s t  com puter  f i r m - - 

Machines B u l l - - and t h e  F rench  governm ent  had  to  a l l o w  G e n e ra l  

E l e c t r i c  to  t a k e  i t  o u t  o f  h o t  w a t e r .  More r e c e n t l y ,  Honey

w e l l  to o k  o v e r  th e  F rench  o p e r a t i o n s  o f  G.E. F i n a n c i a l  woes 

o f t e n  t e n d  to  p u t  n a t i o n a l  p r i d e  a s i d e ,  which o c c u r r e d  when 

F rance  a l lo w e d  C h r y s l e r  to  g e t  77 p e r c e n t  i n t e r e s t  i n  t h e  Sim- 

ca a u to  w orks .
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i lo s t  governm ents  have been  l e a r y  o f  p a s s i n g  r e g u l a t i o n s  

which a re  too  s t r i c t  b e c a u s e  such  a c t i o n s  c o u ld  d r a s t i c a l l y  

d i m i n i s h  t h e  a p p e a l  o f  do ing  b u s i n e s s  in  t h a t  c o u n t r y .  I t  i s  

conceded t h a t  an a c t i v e  p o l i c y  o f  s t r i n g e n t  r e g u l a t i o n  w i t h  

f u l l  im p le m e n ta t io n  would be t o o  e x p e n s i v e ,  w h i l e  " k i l l i n g  th e  

go lden  g o o s e . "  A number o f  Community n a t i o n s  have a t t e m p t e d  

to  a t t r a c t  new i n d u s t r i e s  by MNCs, a l t h o u g h  su c h  a p o l i c y  i s  

o f t e n  i n c o n s i s t e n t  w i t h  some o f  t h e  o f f i c i a l  v i e w p o in t s  and

p u b l i c  o p i n i o n .  Programs a t t r a c t i n g  new i n d u s t r y  have been 

f o r c e f u :  

l a n d .

f o r c e f u l  in  such  n a t i o n s  as F r a n c e , ^ ^ B e l g i u m , ^ ^ I t a l y ,  and I r e -

During  t h e  p a s t  f i v e  t o  e i g h t  y e a r s  more has  been  w r i t 

t e n  a b o u t  MNCs t h a n  any o t h e r  n o n - g o v e r n m e n ta l  u n i t s .  A v a s t  

amount o f  l i t e r a t u r e  has become a v a i l a b l e  on t h e  s u b j e c t  in  

books^^and  s c h o l a r l y  a r t i c l e s . A r t i c l e s  i n  p o p u l a r  p u b l i 

c a t i o n s  have a l s o  become more numerous as w i n t e s s e d  i n  News

week . New York Times M ag az in e . Wall  S t r e e t  J o u r n a l , and B us in e ss  

Week. among o t h e r s .  E x te n s i v e  r e s e a r c h  p r o j e c t s  have a l s o  f o 

cused  on t h e  MNC. One such p r o j e c t  a t  H a rv a rd  U n i v e r s i t y ’ s 

B u s in e s s  S c h o o l ,  h ead e d  by P r o f e s s o r  Raymond Vernon,  i s  sp o n 

s o r e d  by th e  Ford  F o u n d a t io n  and a t t e m p t s  t o  a n a ly z e  a l l  a s 

p e c t s  o f  MNC’ s o p e r a t i o n s  and t h e i r  e f f e c t s  on t h e  b u s i n e s s  
20w o r ld .  A no the r  p r o j e c t  i s  t h a t  o f  t h e  B r i t i s h  N o r th -  

American Committee begun in  1969 ,  and i s  j o i n t l y  s p o n s o r e d  by 

t h e  B r i t i s h  N or th -A m er ican  R ese a rch  A s s o c i a t i o n ,  (U .K .) ,  t h e  

N a t i o n a l  P l a n n in g  A s s o c i a t i o n , ( U . S . ] , and t h e  C. D. Howe R esearch  

I n s t i t u t e , ( C a n a d a ] . I t  i s  u n d e r  t h e  g e n e r a l  e d i t o r s h i p  o f



21o f  S p e r ry  Lea and Simon Webley.  F u r t h e r  c o n t i n u i n g  r e s e a r c h

i s  b e in g  conduc ted  u n d e r  t h e  a u s p i c e s  o f  t h e  I n t e r n a t i o n a l

Chamber o f  C o m m erce (P a r is ) ,b y  S idney  E. R o l fe  and W.A.P. Man-
22s e r ,  among o t h e r s .  I m p o r t a n t  r e s e a r c h  has  a l s o  been  c on 

d u c t e d  b y ;  t h e  New York U n i v e r s i t y  Graduate  S choo l  o f  B u s in e s s  

A d m i n i s t r a t i o n  in  t h e i r  p ro g ram  on "The M u l t i n a t i o n a l  Firm in  

t h e  U.S. and World Economy;" P r o f e s s o r  Howard P e r l m u t t e r  and 

th e  M u l t i n a t i o n a l  E n t e r p r i s e  U n i t  o f  t h e  Wharton S c h o o l  o f  

F in a n ce  a t  th e  U n i v e r s i t y  o f  P e n n s y l v a n ia ,  which a l s o  i n c l u d e s  

P r o f e s s o r s  K arrs  and R o o t ,  i n  a d d i t i o n  t o  r e s e a r c h  a s s o c i a t e s ;  

th e  N a t i o n a l  Bureau o f  Economic Research(New York) w i t h  Dr.

R obe r t  E. L ip s e y ;^ ^ B u s in e s s  I n t e r n a t i o n a l  which i s  a r e s e a r c h
7 ^o r g a n i z a t i o n  in  New York;  The C e n te r  f o r  M u l t i n a t i o n a l  S t u 

d i e s  (CMS) o f  t h e  I n t e r n a t i o n a l  Economic P o l i c y  A s s o c i a t i o n
2 6

( W a s h i n g t o n ,D . C . ) ; t h e  U.S.  Chamber o f  Commerce and i t s  M u l t i -
7 7n a t i o n a l  E n t e r p r i s e  Task  F o r c e ;  t h e  N a t i o n a l  A s s o c i a t i o n  o f  

M anufac tu re rs (N ew  York) ;^® and t h e  P u b l i c  A f f a i r s  C o u n c i l .  

S i g n i f i c a n t  r e s e a r c h  u n i t s  in  th e  U n i ted  Kingdom have a l s o  

been  a c t i v e .  They i n c l u d e :  a . r e s e a r c h  p r o j e c t  by t h e  Cam

b r i d g e  U n i v e r s i t y  D epar tm ent  o f  A pp l ied  Econom ics ,  headed  by 

W.B. Reddaway, and s p o n s o r e d  by  th e  C o n f e d e r a t i o n  o f  B r i t i s h  

I n d u s t r y  ; ^^ the  m u l t i n a t i o n a l  c o r p o r a t i o n  p rogram  a t  th e  U n i

v e r s i t y  o f  Reading ,  i n c l u d i n g  a v a s t  d a t a  c o l l e c t i o n  p ro g ram ,  

u n d e r  t h e  gu id an ce  o f  P r o f e s s o r  John H. D u n n i n g ; ^ ^ s i m i l a r  p r o 

grams a r e  a l s o  found  a t  t h e  M anches te r  U n i v e r s i t y  I n s t i t u t e  o f  

S c i e n c e  and T ec h n o lo g y ,  and t h e  Fabian  S o c i e t y  h a s  a l s o  done 

some work in  t h e  a r e a ; a n d  f i n a l l y  th e  T rades  Union Congress
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has c o n t in u o u s  r e s e a r c h  on MNCs.^^

American i n d u s t r y  o v e r s e a s  h a s  come t o  a p o i n t  where  i t  

i s  t h e  w o r l d ’ s t h i r d  l a r g e s t  econom ic  f o r c e ,  w i th  o n ly  t h e  U.S. 

and S o v i e t  Union b e in g  l a r g e r .  While  f o r e i g n  i n v e s tm e n t  o f  

MNCs has  c o n t i n u o u s l y  groivn, th e  r a t e  o f  o u t p u t  o f  goods has  

i n c r e a s e d  a t  t w i c e  t h e  r a t e  o f  w o r ld  GNP, I t  has  been  e s t i m a 

t e d  t h a t  more t h a n  f i f t y  p e r c e n t  o f  t h e  w o r ld  economy w i l l  be 

i n t e r n a t i o n a l i z e d  by th e  y e a r  2 0 0 0 . Howard P e r l m u t t e r  ha s  

g iven  s e v e r a l  r e a s o n s  why t h i s  w i l l  be  p o s s i b l e . ^ ^ G i a n t  MNCs, 

such as ’’U n i l e v e r , N e s t l e ,  S t a n d a r d  O i l  o f  New J e r s e y ,  o r  

P h i l l i p s ” can a c q u i r e  c a p i t a l  f rom  w h e re v e r  th e y  c h o o s e ,  a l 

though  t h e y  a r e  o f t e n  so  p r o s p e r o u s  th e y  can  o b t a i n  c a p i t a l  

from t h e i r  own s o u r c e s ,  o r  can ’’l e n d  money to  b a n k s . ” They 

have su c h  s o p h i s t i c a t e d  ’’p r o d u c t i o n  and d i s t r i b u t i o n  s y s te m s ” 

t h a t  t h e y  can  come ou t  w i t h  new p r o d u c t s  and be  a v a i l a b l e  to  

b i l l i o n s  o f  c u s t o m e r s .  They can a l s o  a f f o r d  t o  have t h e i r  own 

r e s e a r c h  and deve lopm ent  o p e r a t i o n s  t o  a c h ie v e  s c i e n t i f i c  

b r e a k t h r o u g h s .  F i n a l l y ,  t h e y  ’’can d i v e r s i f y  t h e i r  v u l n e r a b i 

l i t y  t o  t h e  econom ic  and p o l i t i c a l  c y c l e s  o f  a g iv e n  s t a t e  and
36t o  t a k e o v e r s  o r  a c q u i s i t i o n  moves by o t h e r  c o m p a n ie s . ”

T h is  d i s s e r t a t i o n  w i l l ,  t h e n ,  d e a l  w i t h  t h e  f o l l o w i n g :  

C h a p te r  2 f o c u s e s  on th e  m ethodo logy  o f  i n t e g r a t i o n ;  C h a p te r  3 

c o n c e n t r a t e s  on t h e  development  o f  m u l t i n a t i o n a l  c o r p o r a t i o n s ;  

C h a p te r  4 d e a l s  w i t h  t h e  d e f i n i t i o n  o f  t h e  p o l i c y  g o a l s  o f  th e  

Community; C h a p te r  5 f o c u s e s  on t h e  s u b s t a n t i v e  l e g a l  a r e a s  and 

p r o p o s a l s  f o r  f u t u r e  laws ; and C h ap te i  6 i s  th e  c o n c l u s i o n .
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11

i n t r o d u c e s  new t e c h n o lo g y ;  ( 5 ) e x p o r t s ,  h e l p i n g  thus  t o  s t r e n g 
th en  t h e  F rench  b a l a n c e  o f  i n t e r n a t i o n a l  t r a d e , ” In w e s t e r n  
and s o u t h w e s t e r n  a r e a s  o f  F rance  and C o r s i c a ,  cash  g r a n t s  f o r
i n d u s t r i a l  deve lopm ent  a re  a v a i l a b l e  up to  25 p e r c e n t  f o r  c r e a 
t i o n .  In o t h e r  a s s o r t e d  z o n e s ,  t a x  exem ptions  w i l l  be g r a n t e d  
f o r  d e c e n t r a l i z a t i o n  from th e  P a r i s  a r e a .  They a l s o  em phas ize  
th e  f a c t  t h a t  : " F re n ch  economic p o l i c y  l a y s  t h e  s t r e s s  on p r i 
v a t e  p r o p e r t y ,  p e r s o n a l  f reedom  and f l e x i b l e  p l a n n i n g . "  DATAR, 
F rance  in  t h e  1 ^ 7 0 ' s : A New I n v e s t m e n t  C l i m a t e Ç P a r i s : DATAR,
1 9 7 0 ) , p p . 5 ,3 1 .

15. Through i t s  laws o f  J u l y  1 7 ,1 9 5 9 ; J u l y  1 8 ,1 9 5 9 ;  and 
J u l y  1 4 ,1 9 6 6 ,  t h e  B e lg ia n  governm ent  p r o v i d e d  f o r  " g o v e r n m e n t 
a l  a s s i s t a n c e  f o r  t h e  c r e a t i o n ,  e x p a n s i o n ,  c o n v e r s i o n ,  and mo
d e r n i z a t i o n  o f  b u s i n e s s  e n t e r p r i s e s  i n  Belgium. The a s s i s t a n 
ce can t a k e  one o r  more o f  t h e  f o l l o w i n g  form s:  (a)  A g o v e r n 
m en ta l  g u a r a n t e e  o f  t h e  r e im b u rse m e n t  o f  p r i n c i p a l  and i n t e r 
e s t  on l o a n s  g u a r a n t e e d  by b anks  and p u b l i c  c r e d i t  i n s t i t u 
t i o n s ;  ( b ) R e d u c t io n  o f  t h e  e f f e c t i v e  i n t e r e s t  r a t e  t h r o u g h
g o v e rn m e n ta l  s u b s i d i e s ;  ( c ) C a p i t a l  g r a n t s  c o v e r in g  p a r t  o f  
th e  c o s t  o f  i n v e s tm e n t  in  e q u ip m en t  and b u i l d i n g s ;  C d )C o n s t ru 
c t i o n  and a c q u i s i t i o n  by th e  Government o r  t h e  l o c a l  a u t h o r i 
t i e s  o f  i n d u s t r i a l  b u i l d i n g s  t o  b e  p u t  a t  t h e  d i s p o s a l  o f  t h e  
new i n d u s t r i e s  on a r e n t a l  o r  l e a s e p u r c h a s e  b a s i s ;  Cs) S p e c i a l  
n o n - i n t e r e s t  b e a r i n g  lo a n s  f o r  i n d u s t r i a l  r e s e a r c h ;  ( f )Exem p
t i o n s  f rom r e a l  e s t a t e  t a x e s  on b u i l d i n g s , l a n d ,  and e q u ip m e n t ;  
(g) Exem ptions  from l o c a l  t a x a t i o n  on p a y r o l l  and i n d u s t r i a l  
power ; ( h ) D e p r e c i a t i o n  a t  doub le  t h e  normal r a t e  f o r  t h e  f i r s t  
t h r e e  y e a r s  o f  o p e r a t i o n s ;  ( i ) L o s s  c a r r y - f o r w a r d  w i t h o u t  l i m i 
t a t i o n  as t o  t im e  fo r  l o s s e s  i n c u r r e d  d u r in g  t h e i r  f i r s t  f i v e  
f i s c a l  y e a r s  o f  o p e r a t i o n  f o r  companies  formed w i t h i n  t h e  
framework o f  t h e  e x p a n s io n  l a w s . "  B e lg ian -A jn e r ican  T rade  D i 
r e c t o r y  , 19 70 [New York: B e I g i  an - Ame r  i  c an Chamber' o f  Commerce 
i n  t h e  U n i t e d  S t a t e s , I n c . , 1 9 7 0 ) , p .1 1 2 .

16. In  I t a l y ,  t h e  i n c e n t i v e s  f o r  MNC i n v e s tm e n t  a r e  
c o n c e n t r a t e d  i n  t h e  Sou th .  As p r o v i d e d  by Law N o .85 3 o f  O c to 
b e r  6 ,1 9 7 1 ,  t h e  a g e n c y , I s t i t u t o  P e r  L’ A s s i s t e n z a  A l io  S v i l l u p o  
Del M ezzo g io rn o ,  was c r e a t e d .  Of th e  major  b e n e f i t s ,  new t e c h 
n i c a l l y  o r g a n i z e d  i n d u s t r i a l  e s t a b l i s h m e n t s  a r e  e l i g i b l e  f o r  a 
t e n  y e a r  e x em pt ion  from p a y in g  c o r p o r a t i o n  t a x e s (0 .3 6  p e r c e n t  
on c a p i t a l  r e s e r v e s  p lu s  17 p e r c e n t  on a l l  income e x c e e d i n g  6 
p e r c e n t  o f  th e  company's  e q u i t y )  and from p a y in g  an income t a x  
( u s u a l l y  30 p e r c e n t )  f o r  a p e r i o d  o f  t e n  y e a r s  b e g i n n i n g  w i t h  
th e  f i r s t  y e a r  th e  p l a n t  p r o d u c e s  an income. I n  a d d i t i o n ,  i n 
v e s tm e n t s  up t o  $2 .4  m i l l i o n  a r e  e l i g i b l e  f o r  ca sh  g r a n t s  o f
35 p e r c e n t  o f  f i x e d  i n v e s t m e n t s ,  and such sundry  p r o v i s i o n s  as 
r e d u c e d  s o c i a l  s e c u r i t y  c o s t s ( b y  30 p e r c e n t ) ,  and r e d u c e d  
f r e i g h t  r a t e s ( u p  t o  50 p e r c e n t ) . L e t t e r  from C ar lo  T u r c o ,  an 
e x e c u t i v e  w i t h  I s t i t u t o  P e r  L 'A s s i s t e n z a  A l io  S v i l l u p o  Del 
M ezzog io rno ,  Rome, I t a l y ,  J a n u a r y  26 ,1973 ,
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17. "The I n d u s t r i a l  Development A u t h o r i t y , I r e l a n d ,  p r o 
v i d e s  n o n - r e p a y a b l e  cash  g r a n t s  to w ard s  t h e  c o s t  o f  f i x e s  a s 
s e t s  o f  new i n d u s t r i a l  u n d e r t a k i n g s .  Fo r  g r a n t  p u rp o se s  f i x e d  
a s s e t s  i n c l u d e  s i t e s  and s i t e  d e v e l o p m e n t , b u i l d i n g s , new m a c h i 
n e r y  and e q u ip m e n t . "  (G ra n ts  up t o  50 p e r c e n t  o f  f i x e d  a s s e t s  
i n  t h e  W e s t ) , Also I r e l a n d  has  no c a p i t a l  g a in s  t a x .  " I n d u s 
t r i a l  I r e l a n d  T o d a y , " ( D u b l i n :  I D A , I r e l a n d , 1972).

18. In a d d i t i o n  t o  Raymond V ernon ,  P r o f e s s o r  J a c k  N. 
Behrman o f  t h e  U n i v e r s i t y  o f  N or th  C a r o l i n a ,  i s  one o f  t h e  most 
p r o l i f i c  a u th o r s  on t h e  s u b j e c t  o f  MNCS, His  works i n c l u d e :  
J a c k  N. Behrman, " A s s e s s i n g  t h e  F o r e i g n  In v e s tm e n t  C o n t r o l s , "  
Law and Contemporary  P r o b le m s ,XXXIV(Winter, 1 9 6 9 ) ,8 4 - 9 4 ;  J a c k  
Behrman,"Can Government S la y  t h e  Dragons o f  M u l t i n a t i o n a l  En
t e r p r i s e ? "  European B u s i n e s s , X X V I I I ( W in te r ,1 9 7 1 ) ,5 5 -6 2 ;  J a c k
N. Behrm an ,"G overnm enta l  P o l i c y  A l t e r n a t i v e s  and th e  Problem  
o f  I n t e r n a t i o n a l  S h a r i n g , "  in  The M u l t i n a t i o n a l  E n t e r p r i s e , e d .  
by  John  H. Dunning (new York: P r a e g e r ,1971) , p p . 289-302 ; J a c k  
N. Behrman,  " I n d u s t r i a l  I n t e g r a t i o n  and t h e  M u l t i n a t i o n a l  En
t e r p r i s e , "  The A n n a l s ,405 ( S e p t e m b e r ,1 9 7 2 ) ,4 6 - 5 7 ;  J a c k  N. 
Behrman, " M u l t i n a t i o n a l  C o r p o r a t i o n s  and N a t io n a l  S o v e r e i g n t y "  
Colombia J o u r n a l  o f  World B u s i n e s s ( M a r c h - A p r i l , 1 9 6 9 ) ,1 5 - 2 2 ;
J a c k  NT Behrman, " M u l t i n a t i o n a l  E n t e r p r i s e :  The Way to  Econo
mic I n t e r n a t i o n a l i s m ? "  J o u r n a l  o f  C anadian  S t u d i e s (May,1 9 6 9 ) ,  
12 -2 9 ;  J a c k  N. Behrm an ,‘'P rom ot ing  F re e  World Economic D e v e lo p 
ment t h r o u g h  D i r e c t  I n v e s t m e n t , "  American Economic Review(May, 
1 9 6 0 ) ,2 7 1 - 2 8 1 ;  J a c k  N. Behrman, U.S . I n t e r n a t i o n a l  B u s i n e s s  
and Government(New York:  M cG raw -H il l , 1 9 7 1 ) .

E x c e l l e n t  work done by e c o n o m is t s  and b u s i n e s s  e x p e r t s  
has  r e s u l t e d  i n  a p l e t h o r a  o f  l i t e r a t u r e  such  a s :  Lee C.
N e h r t  , e t  . ^ .  . I n t e r n a t i o n a l  B u s in e s s  R e s e a r c h :  P a s t  P r e s e n t  and 
F u t u r e t ÏÏloomin'gto'n: I n d i a n a  U n i v e r s i t y  Bureau  of'  B u s in e s s  Re- 
s e a r c h ,1 9 7 0 ) ;  A rn o ld  D. C h a n d l e r , J r . , S t r a t e g y  and S t r u c t u r e : 
C h a p te r s  in  t h e  H i s t o r y  o f  American I n d u s t r i a l  Bn te' rp r i s e  (Cam
b r i d g e :  M.I' .T. P r e s s , 1 96 2 ) ;  R ic h a rd  D. R ob inson ,  I n t e r n a t i o n a l  
B u s in e s s  P o l i c y ( New York:  H o l t ,  R i n e h a r t  and W in s to n ,1 9 6 4 ) ;
Ray B io u g h , I ^ e r n a t i o n a l  B u s in e s s  : Environm ent  and A d a p t a t i o n  
(New York :  M cG raw -H il l , l966)  ; ’ Bn de 1" J . Kblde , I n t e r n a t i o n a l  
B u s i n e s s  E n t e r p r i s e (Englewood C l i f f s , N . J . :  P r e n t i c e - H a l l , 1 9 6 8 ) ,  
One c a n n o t  a l s o  i g n o r e  t h e  i m p o r t a n t  work by Brooke and Ram
m e r s - -  M ichae l  Z. Brooke and H. Lee Remmers, The S t r a t e g y  o f  
M u l t i n a t i o n a l  E n t e r p r i s e (London : Longman,19 70)l  See a l s o  :
Wil 11 am A. Dymsza', M u l t i n a t i o n a l  B u s i n e s s  S t r a t e g y ÇNew York:  
M cG raw -H i l l ,1972) ; Wcfne'r J .  F e ld ,  Non-Governmental  F o rc e s  and 
World P o l i t i c s  : A S tudy  o f  B u s i n e s s ,  Labor  and P o l i t i c a l  Groups 
(New York:  P r a e g e r ,1 9 7 2 )  ; Werner J .  F e l d ,  " P o l i t i c a l  A s p e c t s  o f  
T r a n s n a t i o n a l  B u s in e s s  C o l l a b o r a t i o n  i n  th e  Common M a r k e t , "  
I n t e r n a t i o n a l  O r g a n i z a t i o n , XXIV(Spring ,19 7 0 ) ,2 0 9 -2 5 8 ;  Werner  J . 
F e l d .  T r a n s n a t i o n a l  B u s in e s s  C o l l a b o r a t i o n  Among Common M arke t  
C o u n t r i e s ;  I t s  I m p l i c a t i o n  f o r  P o l i t i c a l  I n t e g r a t i o n ( New Y o r k i  
P r a e g e r , 1 9 7 0 ) .
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19. Among th e  most n o t e w o r th y  a re  t h o s e  found in  the  
Colombia J o u r n a l  o f  World B u s i n e s s , the  A t l a n t i c  Community 
Q u a r t e r l y , and Georgetown U n i v e r s i t y ' s James Brown S c o t t  So- 
c i e t y  o f  I n t e r n a t i o n a l  Law j o u r n a l ,  Law and P o l i c y  in  I n t e r 
n a t i o n a l  B u s i n e s s . Even th e  Annals  o f  the  American Academy o f  
P o l i t i c a l  and S o c i a l  S c ie n c e  d e d i c a t e d  an e n t i r e  i s s u e  to  tAe 
MNC in  S e p t e m b e r , 19 7^. Some o f  t h e  b e s t  a r t i c l e s  in  r e c e n t  
y e a r s  i n c l u d e :  M ichae l  F. A d le r  and C.G. H u fb a u e r ,  " F o r e ig n  
Inves tm en t  C o n t r o l s :  O b j e c t iv e - - R e m o v a l , "  Colombia J o u r n a l  o f  
World B u s in e s s  .IVÇMay-June ,1969) ,2 9 -3 7 ;  Roy L. Ash, "The New' 
Anatomy o f  World B u s i n e s s , "  A t l a n t i c  Community Q u a r t e r l y , V I I I , 
No, 2 (Summer, 19 70) ,278-282 ; George W. B a l l ,  '̂COSMOCORP: The Im
p o r t a n c e  o f  Be ing  S t a t e l e s s , "  A t l a n t i c  Community Q u a r t e r l y , V I , 
N o .2 (Summer,196 8 ) ,1 6 3 -1 7 0  ; George W. B a l l ,  " M u l t i n a t i o n a l  Cor- 
p o r a t i o n s  and N a t i o n - S t a t e s . " A t l a n t i c  Community Q u a r t e r l y ,V, 
N o .4 (W in te r  19 6 7 -1 9 6 8 ) ;  J u l i u s  N. F r i e d l i n  and Leonard A.Lupo, 
"U.S. D i r e c t  I n v e s tm e n t s  Abroad i n  1971 ,"  Survey o f  C u r re n t  
B u s i n e s s , L I I , N o . l l ( N o v e m b e r ,1 9 7 2 ) ,2 1 - 3 4 ;  J o n a th o n  F. G a l
loway ," Worldwide C o r p o r a t i o n s  and I n t e r n a t i o n a l  I n t e g r a t i o n ;  
The Case o f  INTELSAT," I n t e r n a t i o n a l  O r g a n i z a t i o n .XXIV, N o .1 
(Summer,1970) ,503-519  ; E l l i o t  k. Goodman,' "The Im pac t  o f  
M u l t i n a t i o n a l  E n t e r p r i s e  Upon t h e  A t l a n t i c  Community," A t l a n 
t i c  Community Q u a r t e r l y ,X ,N o .3 ( F a l l ,19 7 2 ) ,35 7 -3 67  ; and E r ic h  
J a n t s c h ,  "The"World C o r p o r a t i o n :  The T o ta l  Commitment," Colom
b i a  J o u r n a l  o f  World B us in ess (M a y - J u n e , 1 9 7 1 ) , 5 - 1 2 .

20. Raymond Vernon,  S o v e r e i g n t y  a t  Bay; The M u l t i n a t i o 
n a l  S p read  o f  U.S .  E n t e r p r i s e s (New York; B a s i c  B o o k s ,1 0 7 1 ) .
See al so  : James W. Vaupel  and J o a n  P. Curhan,  The Making o f  
M u l t i n a t i o n a l  E n t e r p r i s e (Bos to n  : D i v i s i o n  o f  R e sea rch  : H arvard  
Busine 'ss  S c h o o l , 1969) ; Lawrence G. Fran k o , J o i n t  V en tu re  S u r 
v i v a l  i n  M u l t i n a t i o n a l  C o r p o r a t i o n s (New York:  P r a e g e r ,1 9 7 1 ) ;  
Louis'  T. W e l l s , J r .  . Managing t h e  M u l t i n a t i o n a l  E n t e r p r i s e s : 
O r g a n i z a t i o n  o f  t h e  Firm and Ownership o f  t h e  S u b s i d i a r i e s (New 
York: "Basic hooks .1 9 7 2 ) ;  and Raymond Vernon,  The Economic and 
P o l i t i c a l  Consequences  o f  M u l t i n a t i o n a l  E n t e r p r i s e :  An A n t h o l 
ogy (Bos t o n ;  D i v i s i o n  o f  R e s e a r c h ,  H arvard  b u s i n e s s  S c h o o l ,  
Ï 9 T 2 ) .

21. S p e r r y  Lea and Simon Webley, M u l t i n a t i o n a l  C o rpo ra 
t i o n s  i n  Developed C o u n t r i e s :  A Review o f  Recent  R esearch  and 
P o l i c y  T h ink ing !L ondon :  B r i t i s h - A m e r i c a n  'Research A s s o c i a t i o n ,  
19 73) .

22.  See W.A.P. Manser ,  The F i n a n c i a l  Role o f  M u l t i n a 
t i o n a l  E n t e r p r i s e s ( P a r i s  : I n t e r n a t i o n a l  Chamber o f  Commerce,
1973) and S id ney  E. R o l f e ,  The I n t e r n a t i o n a l  C o r p o r a t i o n ,  w i th  
an E p i lo g u e  on " R ig h t s  and 'R e s p o n s i b i l i t i e s *  ̂( P a r i s  : I n t e r n a -  
t i o n a l  Chamber o f  Commerce,19 69 ) .

23.  C o n t in u in g  r e s e a r c h  i s  now b e in g  done by Rao, Sha- 
kun and Boddewyn. See A. Rao and M. Shakun , "A Normative 
Model f o r  N e g o t i a t i o n s  Between t h e  M u l t i n a t i o n a l  C o r p o r a t io n
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and a Host  Governm ent ."  P r o j e c t  Working P a p e r ,  New York Uni
v e r s i t y  G ra d u a te  Schoo l  o f  B u s i n e s s  A d m i n i s t r a t i o n ,  O c to b e r ,  
1972; and J .  Boddewyn, "W es te rn  E u ro pean  P u b l i c  P o l i c i e s  To
ward American I n v e s t o r s , "  P r o j e c t  Working P a p e r .  New York U n i
v e r s i t y  G rad u a te  School  o f  B u s in e s s  A d m i n i s t r a t i o n ,  J a n u a r y ,  
1973. A lso  a t  New York U n i v e r s i t y ,  b u t  o u t s i d e  t h e  MNC p r o 
j e c t ,  two o t h e r  works a r e  w or th  m e n t io n ;  Jo h n  F a y e r w e a t h e r , 
" E l i t e  A t t i t u d e s  Toward M u l t i n a t i o n a l  F i r m s , "  New York U n iv e r 
s i t y  G rad u a te  Schoo l  o f  B u s in e s s  A d m i n i s t r a t i o n ,  Working Paper  
S e r i e s  7 2 -5 0 ,1 9 7 2 .

24. A p r e v i e w  o f  t h e  r e s e a r c h  i s  found  in  R ob e r t  E. 
L ip s e y  and Merle  Yahr W e is s ,  " A n a ly z in g  D i r e c t  I n v e s tm e n t  and 
T rad e  a t  t h e  Company L e v e l , "  American S t a t i s t i c a l  A s s o c i a t i o n ,  
B u s i n e s s  and Economic S t a t i s t i c s  S e c t i o n ,  Annual P r o c e e d in g s  
f o r  19 7 2 .

25. S e e ,  f o r  exam ple .  The E f f e c t s  o f  U.S. C o r p o r a t e  I n - 
v e s t m e n t ,1960-1970 CNew York : B u s i n e s s  I n t e r n a t i o n a l , November, 
1Ô72) .

26. R o b e r t  G. Hawkins,  "U .S .  M u l t i n a t i o n a l  In v e s tm e n t  
i n  M a n u f a c t u r i n g  and Domestic  Economic P e r f o r m a n c e , "  and " Jo b  
D isp la c e m e n t  and t h e  M u l t i n a t i o n a l  F i rm :  A M e t h o d o lo g i c a l  Re
v i e w , "  O c c a s i o n a l  P a p e rs  Nos. 1 and 3 ( W a s h i n g t o n , D .C . : C e n te r  
f o r  M u l t i n a t i o n a l  S t u d i e s ,1 9 7 2 ) ;  s e e  a l s o  The B e n e f i t s  and 
P rob lem s o f  M u l t i n a t i o n a l  C o r p o r a t i o n s ( W a s h i n g t o h ,D .C . : C e n te r  
f o r  M u l t i n a t i o n a l  S t u d i e s ,  December,19 72 ) .

27. U n i t e d  S t a t e s  M u l t i n a t i o n a l  E n t e r p r i s e :  R e p o r t  on a 
M u l t i n a t i o n a l  E n t e r p r i s e  S u r v e y , 1960-1970 (W ash ing ton , ! ) .  C .i  
U n i t e d  S t a t e s  Chamber o f  Commerce ,19*72) .

28. U.S . S ta k e  i n  World T rad e  and I n v e s t m e n t :  The Role
o f  t h e  Mult  in  a t  i o n a l  C o r p o r a t i o n  [New York:  N a t i o n a l  A s so c ia - '  
t i o n  o f  M a n u f a c t u r e r s , 1 9 7 2 ) ,  and Comments on I n t e r n a t i o n a l  
A c t i v i t i e s  o f  U . S . M u l t i n a t i o n a l  C o r p o r a t i o n s (New York:  N a t io -  
h a t i o n  'A s s o c i a t i o n  o f  M a n u f a c tu re r s  ,1 9 7 3 ) .

29.  " P u b l i c  A f f a i r s  P rob lems o f  t h e  M u l t i n a t i o n a l  Cor
p o r a t i o n "  (W ashing ton ,D .  C. : The P u b l i c  A f f a i r s  C o u n c i l ,1 9 7 1 ) .

30. W.B. Reddaway, i n  c o l l a b o r a t i o n  w i t h  S . J .  P o t t e r  
and C.T. T a y l o r ,  U.K. D i r e c t  I n v e s tm e n t  O v e r s e a s , V o l s . I and
I I . (Cambridge : U n i v e r s i t y  P r e s s , 1 968) .

31. A few examples  o f  t h e  work a t  Reading  U n i v e r s i t y  
i n c l u d e  J . H .  D u n n i n g , e d . , The M u l t i n a t i o n a l  E n t e r p r i s e (London: 
A l l e n  and U n w in ,1971) ;  and a l s o  J .H .  Dunning,  S t u d i e s  in  I n 
t e r n a t i o n a l  In v es tm e n t (L o n d o n :  A l l e n  and U n w in ,1971) .
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32. Wayland K e n n e t , L a r ry  W it ty  and S t u a r t  H o l l a n d ,  
S o v e r e i g n t y  and M u l t i n a t i o n a l  Com panies , F ab ian  T r a c t  N o . 409 
(London;  Tne Fab ian  S o c i e t y , J u l y , 1 9 / 1 ) .

33. S e e ,  f o r  exam ple ,  TUC Economic Rev iew . 1970 and 1971.

34. T h i s  p r e d i c t i o n  i s  made by Werner F e l d ,  Non
g o v e rn m e n ta l  F o rc es  and World P o l i t i c s :  A S tu d y  o f  B u s i n e s s . 
Labor ,  and P o l i t i c a l  G roups(New York: P r a e g e r . 1 9 7 2 ) , p . 2 1 ;There  
has been  some d i s a g r e e m e n t  w i t h  t h e s e  r a t e s :  See Raymond V e r 
n o n ,  " F u t u r e  o f  the  M u l t i n a t i o n a l  E n t e r p r i s e , "  i n  C h a r l e s  P. 
K i n d l e b e r g e r , e d . . The I n t e r n a t i o n a l  C o r p o r a t i o n :  A Symposium 
(Cambridge:  M.I.TT P r e s s , 1 9 7 0 ) , p p . 373-400 .  A n o th e r  e s t i m a t e  
has shown t h a t  by 1980,  75 p e r c e n t  o f  t h e  p r o d u c t i v e  c a p a c i t y  
o f  t h e  w o r l d  w i l l  be u n d e r  t h e  c o n t r o l  o f  300 MNCs, and em
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C h a p te r  I I  

METHODOLOGY

The methodology t o  be  employed in  t h i s  d i s s e r t a t i o n  i s  

b o t h  l e g a l i s t i c  and p o l i t i c a l  i n  t h e  s t u d y  o f  t h e  a p p l i c a t i o n  

o f  Community laws t o  MNCs. In  t h e  e x a m in a t io n  o f  t h e  laws and 

p o l i c i e s  and i n  t h e  c o n c l u s i o n  o f  t h e  d i s s e r t a t i o n  key e l e 

ments  o f  i n t e g r a t i o n i s t  t h e o r i e s  w i l l  be u sed  i n  o r d e r  t o  ju d g e  

t h e  im p a c t  o f  t h e  European  Community 's  r u l e s  upon th e  g rowth  o f  

t h e  E.C. as  an i n t e g r a t e d  g o v e r n in g  i n s t i t u t i o n .

As f a r  as t h e  s p e c i f i c  m ethodo logy  i s  c o n c e r n e d ,  key 

d e c i s i o n s  and p r o p o s a l s  o f  t h e  E .C.  w i l l  be s t u d i e d  and e x a 

mined.  T h i s  w i l l  be f o l l o w e d  by  a s tu d y  o f  th e  E.C. r u l e s .  

F i n a l l y ,  t h r e e  i n t e g r a t i o n i s t  c o n c e p t s  w i l l  be a p p l i e d  t o  s e e  

i f  t h e  E.C.  i s  em erg ing  as a f o r c e  i n  th e  h a r m o n i z a t io n  o f  t h e  

laws o r  i f  th e  E.C.  i s  t a k i n g ' t h e  l e a d  i n  c r e a t i n g  new r u l e s  

o f  law f o r  i t s  members.

T h i s  d i s s e r t a t i o n ,  t h e n ,  w i l l  examine t h e  f o l l o w i n g  

i s s u e s ;  t h e  m u tua l  im pac t  o f  t h e  E.C. on MNCs and v i c e  v e r s a ;  

t h e  r e s u l t i n g  p o l i t i c a l  changes  o c c u r r i n g  in  th e  B .C . ;  an d ,  i f  

t h e  E.C. i s  becoming more p o l i t i c a l l y  i n t e g r a t e d  as a r e s u l t .

16
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I n t e g r a t i o n  and L i t e r a t u r e

In r e c e n t  y e a r s  we have w i t n e s s e d  th e  o u t p u t  o f  m a jo r  

r e s e a r c h  on p o l i t i c a l  i n t e g r a t i o n .  T hese  p u b l i c a t i o n s  i n c l u d e  

t h e  works o f  many a u t h o r s ,  among w hich  K a r l  D e u tsc h ,  E r n s t  Haas 

and Am ita i  E t z i o n i  a r e  the  most n o t a b l e .  The p u rp o s e  o f  t h i s  

s e c t i o n ,  ho w ev er ,  i s  t o  c e n t e r  p r i m a r i l y  upon r e g i o n a l  i n t e 

g r a t i o n  m eth o do lo gy .

S p e c i f i c a l l y  f o c u s i n g  on r e g i o n a l  i n t e g r a t i o n ,  i t  i s  

i n h e r e n t l y  d i f f i c u l t  t o  f i n d  a d e f i n i t i o n  t h a t  i s  u n a n im o u s ly  

a c c e p t a b l e .  E r n s t  Haas s e e s  i n t e g r a t i o n  as a p r o c e s s

whereby  p o l i t i c a l  a c t o r s  i n  s e v e r a l  d i s t i n c t  n a t i o n a l  
s e t t i n g s  a r e  p e r s u a d e d  to  s h i f t  t h e i r  l o y a l t i e s ,  e x p e c 
t a t i o n s  and p o l i t i c a l  a c t i v i t i e s  toward  a new c e n t r e ,  
whose i n s t i t u t i o n s  p o s s e s s  o r  demand j u r i s d i c t i o n s  o v e r  
p r e - e x i s t i n g  n a t i o n a l  s t a t e s , ^

E t z i o n i ,  on t h e  o t h e r  h a n d ,  r e g a r d s  i n t e g r a t i o n  as more 

o f  a c o n d i t i o n  which c la im s  t h a t  a p a r t i c u l a r  p o l i t i c a l  com

m unity  can be c o n s i d e r e d  i n t e g r a t e d  when i t  h o ld s  e f f e c t i v e
2

c o n t r o l  o v e r  t h e  u sage  o f  the  t o o l s  o f  v i o l e n c e .  I t  a p p e a r s  

t h a t  t h i s  d e f i n i t i o n  c a r r i e s  w i t h  i t  t h e  n o t i o n  o f  t h e  p o l i t i 

c a l  community t o  a p o i n t  where  i t  may be c a l l e d  a s t a t e .  A 

w id e ly  a c c e p t e d  d e f i n i t i o n  o f  t h e  s t a t e  d e s i g n a t e s  i t  as  a 

"body p o l i t i c  t h a t ,  when v iewed i n  t h e  c o n te x t  o f  t h e  w o r l d  a-  

r e n a ,  p o s s e s s e s  a h i g h  d eg ree  o f  f o r m a l  a u t h o r i t y  and e f f e c 

t i v e  c o n t r o l . W o u l d  i t  n o t  seem , t h e n ,  t h a t  u n d e r  E t z i o n i * s  

c o n d i t i o n s  an i n t e g r a t e d  p o l i t i c a l  community i s  t r u l y  a s t a t e ?  

I n  d i s c u s s i n g  t h e  p o l i t i c s  o f  r e g i o n s ,  t h e  g oa l  o f  an i n t e g r a 

t e d  p o l i t i c a l  community might  be t o  form a new s t a t e ,  b u t
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c o u ld  i t  n o t  s t i l l  be i n t e g r a t e d  and n o t  be a s t a t e ?  Of 

c o u r s e .  T h is  i s  n o t  p u r e l y  r h e t o r i c a l  a rg u m e n t ,  bu t  i t  does 

show E t z i o n i ' s n o t i o n  o f  i n t e g r a t i o n  as a " c o n d i t i o n "  t o  be 

to o  l i m i t e d ,  b e c a u se  t h e  g o a l  o f  t h e  European  Community, f o r  

e xam ple ,  i s  i n t e g r a t i o n  o f  t h e  member n a t i o n s ,  b u t  n o t  n e c e s 

s a r i l y  c o n t r o l  o f  t h e  t o o l s  o f  v i o l e n c e .

K a r l  Deutsch  r e f e r s  t o  p o l i t i c a l  i n t e g r a t i o n  as b o th  a 

p r o c e s s  and a c o n d i t i o n .  U n l ik e  E t z i o n i ,  D eu tsch  r e g a r d s  i n t e 

g r a t i o n  as a c o n d i t i o n  where  p e o p le  have

a t t a i n e d  w i t h i n  a t e r r i t o r y  a s e n s e  o f  community and 
i n s t i t u t i o n s  and p r a c t i c e s  s t r o n g  enough and w id e 
s p r e a d  enough t o  a s s u r e  f o r  a long  t i m e ,  dependab le  e x 
p e c t a t i o n s  o f  p e a c e f u l  change among i t s  p o p u l a t i o n . ^

Leon L in d b e r g ,  on t h e  o t h e r  hand ,  p r e s e n t s  a much m i ld e r  view 

o f  i n t e g r a t i o n .  He d e f i n e s  r e g i o n a l  i n t e g r a t i o n  as a tw o

f o l d  p r o c e s s  :

1. t h e  p r o c e s s  whereby n a t i o n s  f o r e g o  t h e  d e s i r e  and 
a b i l i t y  to  cond u c t  f o r e i g n  and key d o m e s t i c  p o l i c i e s  
i n d e p e n d e n t l y  o f  e ac h  o t h e r ,  s e e k i n g  i n s t e a d  to  make 
j o i n t  d e c i s i o n s  o r  t o  d e l e g a t e  th e  d e c i s i o n - m a k i n g  
p r o c e s s  t o  new c e n t r a l  o rg a n s .

2. t h e  p r o c e s s  whereby p o l i t i c a l  a c t o r s  in  s e v e r a l  d i s 
t i n c t  s e t t i n g s  a r e  p e r s u a d e d  t o  s h i f t  t h e i r  e x p e c t a 
t i o n s  and p o l i t i c a l  a c t i v i t i e s  t o  a new c e n t e r . g

Ja co b  and Teune see  t h e  i m p l i c a t i o n  o f  a s e n s e  o f  community i n 

v o lv e d  i n  p o l i t i c a l  i n t e g r a t i o n .  B a s i c a l l y ,  i t  i s  a " r e l a 

t i o n s h i p  o f  community among peo p le  w i t h i n  t h e  same p o l i t i c a l  

e n t i t y . F u r t h e r ,  t h i s  r e l a t i o n s h i p  i s  r e g a r d e d  as " c o l l e c 

t i v e  a c t i o n  to  promote  m utua l  i n t e r e s t s . " ^

So f a r ,  t h e  d i s c u s s i o n  o f  i n t e g r a t i o n i s t  l i t e r a t u r e  has

f o c u s e d  o n ly  on n o n - s t r u c t u r a l  p o l i t i c a l  and s o c i a l  changes
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c o u ld  l e a d  to  i n t e g r a t i o n .  However, t h e r e  a r e  some s t r u c t u r a l  

t e rm s  w hich  need  t o  be exam ined .  They a r e  c o n f e d e r a t i o n ,  f e 

d e r a t i o n ,  and s u p r a n a t i o n a l i s m .

A c o n f e d e r a l  s y s te m ,  o r  a c o n f e d e r a t i o n ,  i s  e s s e n t i a l l y  

c o m p r i s e d  o f :  "An a s s o c i a t i o n  o f  s t a t e s  t h a t  se ek  to  a c h ie v e  

t h e i r  n a t i o n a l  o b j e c t i v e s  t h r o u g h  common p o l i t i c a l  o r  econo-
g

mic i n s t i t u t i o n s . "  The c e n t r a l  governm ent  i s  s u b o r d i n a t e  to  

t h e  r e g i o n a l  u n i t s ,  and t h e  s t a t e s  have  t h e  r i g h t  o f  s e c e s s i o n  

from t h e  u n io n .  Unanimous c o n s e n t  o f  t h e  member n a t i o n s  i s  

u s u a l l y  r e q u i r e d  f o r  l e g i s l a t i v e  a c t i o n  by t h e  c e n t r a l  a u 

t h o r i t y .  D i r e c t  a c t i o n  by th e  c e n t r a l  a u t h o r i t y  can u s u a l l y  

be d i r e c t e d  o n ly  t o  t h e  governments  and n o t  to  th e  i n d i v i d u a l  

c i t i z e n s .  Any d i r e c t  com puls ion  on i n d i v i d u a l  c i t i z e n s  i s  

p o l i t i c a l l y  awkward when t h e  member n a t i o n s  want  to  m a i n t a i n
9

t h e  c e n t r a l  government in  a weak p o s i t i o n .  So ,  t h e  d e a l i n g s  

w i t h  i n d i v i d u a l s  a re  h a n d le d  i n d i r e c t l y  th r o u g h  th e  g o v e r n 

m e n t s ,  The laws o f  t h e  c o n f e d e r a t i o n s  most  o f t e n  become v a l i d  

i n  a member s t a t e  i f  t h a t  s t a t e ' s  governm ent  approves  i t .  In  

c o n f e d e r a t i o n s ,  t h e  i n s t i t u t i o n s  a r e  n o t  s t r o n g  e s p e c i a l l y  i n  

a r e a s  such  as o r g a n i z a t i o n ,  p e r s o n n e l ,  b u d g e t  o r  j u r i s d i c t i o n .  

In  any c a s e ,  t h e y  a re  weaker  t h a n  t h e  same t y p e s  o f  i n s t i t u 

t i o n s  in  t h e  member s t a t e s .  IVhen t h e  i n s t i t u t i o n s  a r e  

s t r e n g t h e n e d ,  th e  c o n fe d e r a c y  t a k e s  on t h e  c h a r a c t e r i s t i c s  o f  

a f e d e r a t i o n .  In  t h e  c o n f e d e r a t i o n ,  member n a t i o n s  c o n t i n u e  

t o  m a i n t a i n  f u l l  s o v e r e i g n t y ,  w h i l e  in  t h e  f e d e r a t i o n ,  " p o l i 

t i c a l  a u t h o r i t y  i s  d i v i d e d  by a c o n s t i t u t i o n  between a c e n t r a l  

and a r e g i o n a l  u n i t  o f  gove r nme nt , The European Community
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embodies th e  s u p r a n a t i o n a l  p r i n c i p l e ,  and i s  p a r t - w a y  between 

a c o n f e d e r a l  a r r a n g e m e n t ,  and an i n t e g r a t e d  f e d e r a l  sy s te m .

In  t h e  c a se  o f  s u p r a n a t i o n a l i s m ,  power i s  " e x e r c i s e d  by 

i n t e r n a t i o n a l  i n s t i t u t i o n s  t o  make m a j o r i t y - v o t e  d e c i s i o n s
12t h a t  a r e  b i n d i n g  upon a l l  member s t a t e s  o r  t h e i r  c i t i z e n s . "

I t  f u r t h e r  " i n v o l v e s  a t r a n s f e r  o f  d e c i s i o n - m a k i n g  a u t h o r i t y
1i n  a g r e e d  a r e a s  from c o n s t i t u e n t  u n i t s  to  a c e n t r a l  b o d y ."

I t  has  been  s t a t e d  t h a t  t h e  i n s t i t u t i o n s  o f  t h e  E uropean  Com

munity  embody t h e  s u p r a n a t i o n a l  p r i n c i p l e  s i n c e  t h e y  have  th e  

power o f  making d e c i s i o n s  b i n d i n g  on th e  Community member n a 

t i o n s .  The Commission i s  a p o l i t i c a l  community i n  t h e  s e n se  

t h a t  i t  p o s s e s s e s  t h a t  s u p r a n a t i o n a l  power which  i s  u s u a l l y  

c h a r a c t e r i s t i c  o f  a f e d e r a l  s y s te m .  The e n t i r e  E u rop ean  Commu

n i t y  i s  n o t  y e t  an i n t e g r a t e d  f e d e r a l  sy s te m ,  a l t h o u g h  i t s  

C ounc i l  o f  M i n i s t e r s ,  Commission and Court  make b i n d i n g  r u l e s  

and d e c i s i o n s . A n d  t h e  Community e x e r c i s e s  j u r i s d i c t i o n  

o n ly  i n  c e r t a i n  economic and s o c i a l  a c t i v i t i e s  w h i l e  n o t  e x e r 

c i s i n g  any power o v e r  o t h e r  key p o l i t i c a l  f u n c t i o n s  such  as 

m i l i t a r y  p o l i c y .

S u p r a n a t i o n a l i s m  can  be p o s s i b l e  when t h e  member n a 

t i o n s  v o l u n t a r i l y  g ive  up a p o r t i o n  o f  t h e i r  s o v e r e i g n t y  t o  a 

c e n t r a l  a u t h o r i t y .  F e d e r a l i s m ,  which has  been  a p p l i e d  o n ly  in  

n a t i o n - s t a t e s ,  can be p o s s i b l e  when t h e r e  i s  a d i f f u s i o n  o f  po 

wer be tw een  t h e  c e n t r a l  g o v e rn m e n ta l  a u t h o r i t y  and th e  g e o g ra 

p h i c  s u b d i v i s i o n  w i t h i n  t h a t  n a t i o n .  Both t h e  c e n t r a l  and r e 

g i o n a l  governm ents  s h a r e  t h e  c o n s t i t u t i o n a l l y  g r a n t e d  pow ers ,  

and b o th  d i r e c t l y  a f f e c t  i n d i v i d u a l s .  A lso ,  t h e  f o c u s  o f
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s o v e r e i g n t y  i s  on t h e  c e n t r a l  g overnm en t .^^T he  d i f f e r e n c e  b e 

tween f e d e r a l  powers and s u p r a n a t i o n a l  powers  i s  t h a t  an i n t e r 

n a t i o n a l  o r g a n i z a t i o n  can  p o s s e s s  s u p r a n a t i o n a l  c h a r a c t e r i s t i c s  

so  t h a t  m a j o r i t y - v o t e  d e c i s i o n s  a r e  b i n d i n g  on t h e  member n a 

t i o n s ,  w h i l e  s o v e r e i g n t y  i s  m a i n t a i n e d .  Under th e  f e d e r a l  

s y s te m  a l l  p o l i t i c a l  power i s  c o n s t i t u t i o n a l l y  s h a r e d .  The 

f e d e r a l  sy s te m  i s  a form o f  government  i n  w h ich  t h e  power i s  

d i v i d e d  among one c e n t r a l  p o l i t i c a l  a u t h o r i t y  and c o n s t i t u e n t  

p o l i t i c a l  u n i t s  which  s h a r e  t h e  power w i t h  t h e  c e n t r a l  a u 

t h o r i t y .  In  a s u p r a n a t i o n a l  sy s te m ,  the  n a t i o n a l  governm ents  

m a i n t a i n  t h e  v a s t  m a j o r i t y  o f  t h e i r  s o v e r e i g n t y ,  b u t  d e l e g a t e  

some a u t h o r i t y  t o  an i n t e r n a t i o n a l  i n s t i t u t i o n .  The E . G . ,  

t h e n ,  i s  a s u p r a n a t i o n a l  o r g a n i z a t i o n  inasmuch as t h e r e  i s :

1. C r e a t i o n  o f  a s u p r a n a t i o n a l  a r e a ,  i n  which t h e r e  i s  
t h e  e x p r e s s i o n  o f  a s o l i d a r i t y  o f  w i l l  o f  d u r a t i o n ,

2.  A t r a n s f e r  o f  competences  in  t h e  l e g i s l a t i v e ,  j u d i 
c i a l ,  and e x e c u t i v e  s p h e r e  t o  Community o r g a n s ,  compe
t e n c e s  n e v e r  b e f o r e  e q u a le d  by i n t e r n a t i o n a l  r e l a t i o n s ,

3. The e x e r c i s e  o f  common powers  a t t r i b u t e d  to  common 
i n s t i t u t i o n s  e n j o y i n g  an autonomy in  i n t e r n a t i o n a l  r e 
l a t i o n s  .

4. The e f f e c t  o f  common power c h a r a c t e r i s e d  by th e  
o b l i g a t o r y  f o r c e  o r  community a c t s ,  and t h e  immediacy 
o f  t h e s e  a c t s  on t h e  n a t i o n a l s  o f  t h e  Member S t a t e s .

5. The p r e s e n t a t i o n  o f  a u n i t a r y  Community from an e x 
t e r i o r  p o i n t  o f  v iew  w i t h  e x t e r i o r  f u n c t i o n s  e x e r c i s e d  
by t h e  common i n s t i t u t i o n s  i n  t h e  name o f  t h e  S t a t e s .

Of s p e c i a l  im p o r ta n c e  i n  t h i s  s e c t o r  i s  t h e  Commission o f  t h e

E uropean  Community: " t h e  e x i s t e n c e  o f  t h e  Commission and t h e

p o s s i b i l i t y  o f  d e l e g a t i n g  t o  i t  p rob lem s w hich  a re  to o  d e l i c a t e

t o  be s o l v e d  by i n t e r - g o v e r n m e n t a l  n e g o t i a t i o n s  a l low ed  th e

governm en ts  to  d i v e s t  th e m s e lv e s  o f  power and t o  t r a n s f e r
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d e c i s i o n s  to  an i n s t i t u t i o n  t h a t  was s u p r a n a t i o n a l  i n  th e  

Community s e n s e . " ^ ^ T o  d a t e ,  however ,  t h e  European  Community i s  

t r u l y  s u p r a n a t i o n a l  o n ly  i n  t h e  s e c t o r s  o f  a common a g r i c u l 

t u r a l  p o l i c y ,  and a common e x t e r n a l  t a r i f f .

A v a r i e t y  o f  d e f i n i t i o n s  o f  p o l i t i c a l  i n t e g r a t i o n  

abound,  b u t  i t  i s  d i f f i c u l t  t o  i d e n t i f y  t h e  " i n t e g r a t i n g "  from 

th e  " i n t e g r a t e d "  p o l i t i c a l  community. I n t e g r a t i o n  i s  a r e l a 

t i v e  n o t i o n ,  and t h e r e  must be a s t a r t i n g  p o i n t  from which  t o  

gauge th e  p r o g r e s s  o f  th e  i n t e g r a t i n g  p r o c e s s .  Common s e n s e  

t e l l s  us t h a t  f o r  an e n t i t y  to  be c o n s i d e r e d  a p o l i t i c a l  com

m u n i ty ,  i t  must  a l r e a d y  be a t  l e a s t  s l i g h t l y  i n t e g r a t e d ,  A 

p o l i t i c a l  e n t i t y  t h a t  has  no i n t e g r a t i v e  q u a l i t i e s  i s  " d i s 

i n t e g r a t e d "  and  c a n n o t  be e f f e c t i v e l y  c o n s i d e r e d  a p o l i t i c a l  

community. The s c a l e  o f  i n t e g r a t i o n  f o r  a p o l i t i c a l  community 

ranges  from s l i g h t  i n t e g r a t i o n  t o  co m p le te  i n t e r g r a t i o n .  The 

b a se  o f  m easu rem en t ,  t h e n ,  i s  t h e  " t h r e s h o l d "  where a group o f  

p e o p le  can be c o n s i d e r e d  a p o l i t i c a l  c o m m u n i t y . 18

In  o r d e r  to  c o n s t r u c t  a m e a su r in g  d e v ic e  f o r  i n t e g r a 

t i o n ,  t h e r e  must  be a number o f  v a r i a b l e s  t o  work w i t h  t o  a s 

s e s s  t h e  d e g re e  o f  i n t e g r a t i o n .  Numerous s e t s  o f  such i n d i c a 

t o r s  have been  c i t e d  i n  t h e  l i t e r a t u r e , ^ ^ a n d  Jacob  and T e u n e ' s  

l i s t  o f  t e n  i n t e g r a t i v e  f a c t o r s  a l s o  a p p e a r s  t o  be  u s e f u l .  Be

f o r e  i n t e g r a t i o n  w i l l  be e f f e c t u a t e d ,  t h e r e  s h o u ld  be a d e g re e  

o f  co n sensu s  among t h e  p e o p le  i n v o lv e d .  The f o l lo w in g  t e n  f a c 

t o r s  may " e x e r t  i n t e g r a t i v e  i n f l u e n c e  upon p e o p l e "  so  t h a t
20such a c o n sen su s  may be a t t a i n e d .
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Cl) g e o g r a p h i c a l  p r o x i m i t y ;  (2) ho m o g en e i ty ;  (3) t r a n s 
a c t i o n s ,  o r  i n t e r a c t i o n s ,  among p e r s o n s  o r  g r o u p s ;  C4) 
knowledge o f  each o t h e r ;  (5) s h a r e d  f u n c t i o n a l  i n t e r 
e s t s ;  C6) t h e  " c h a r a c t e r "  o r  " m o t iv e "  p a t t e r n  o f  a 
g ro u p ;  ( 7 ) t h e  s t r u c t u r a l  frame o r  sy s tem  o f  power and 
d e c i s i o n - m a k i n g ;  (8) t h e  s o v e r e i g n t y - d e p e n d e n c y  s t a t u s  
o f  t h e  community; C9) go v e rn m e n ta l  e f f e c t i v e n e s s ;  CIO) 
p r e v i o u s  i n t e g r a t i v e  e x p e r i e n c e . ^1

Each o f  th e  i n t e g r a t i v e  i n d i c a t o r s  w i l l  be d i s c u s s e d  a t  

l e n g t h  s i n c e  t h e y  c o n s t i t u t e  a good m easu r ing  d e v i c e  f o r  r e 

g i o n a l  i n t e g r a t i o n .

Cl) P r o x i m i t y ,  The a u t h o r s  a g re e  w i t h  th e  g e n e r a l l y  

a c c e p t e d  n o t i o n  t h a t  t h e  c l o s e r  p e o p le  a r e  t o  one a n o t h e r ,  

t h e r e  i s  a g r e a t e r  l i k e l i h o o d  t h a t  t h e y  c o u ld  become p o l i t i 

c a l l y  i n t e g r a t e d . 22 T h i s  does n o t  p r e c l u d e  t h e  f a c t  t h a t  p r o 

x i m i t y  a lo n e  may n o t  cau se  q u i t e  t h e  o p p o s i t e  e f f e c t  as s e e n  

in  N o r t h e r n  I r e l a n d  in  r e c e n t  y e a r s .  N o n e t h e l e s s ,  t h e  n o t i o n  

o f  " r e g i o n "  u s u a l l y  i n c l u d e s  p e o p le  who l i v e  in  t h e  same con

t i g u o u s  a r e a .  Oran Young says  t h a t  w i t h o u t  c o n t i g u i t y  as  a

p r e - r e q u i s i t e ,  " t h e  t e rm  ' r e g io n *  i s  a p t  t o  become so i n c l u -
2 3s i v e  t h a t  i t  i s  u s e l e s s . "

In  i n t e r n a t i o n a l  p o l i t i c s ,  a r e g i o n  i s  t h o u g h t  o f  as 

i n c l u d i n g  " a  l i m i t e d  number o f  s t a t e s  l i n k e d  by a g e o g r a p h i 

c a l  r e l a t i o n s h i p  and by a d e g re e  o f  m u tua l  i n t e r d e p e n d e n c e . 24

R e g io n a l i s m  a d v o ca te s  t h e  fo rm ing  o f  such  groups  as n a t i o n s ,
7 cb a s e d ,  a t  l e a s t  in  p a r t ,  on p r o x i m i t y .

C2) Homogeneity .  A p o l i t i c a l l y  i n t e g r a t e d  group s h o u l d  

have c e r t a i n  l e v e l s  o f  s o c i a l  h o m o g e n e i t y ; " I n c o m e ,"  " e d u 

c a t i o n , "  " s t a t u s , "  " r e l i g i o n , "  " r a c e , "  " l a n g u a g e , "  " e t h n i c  

i d e n t i f i c a t i o n , "  " a t t i t u d e s , "  [ i . e . ,  p e r c e p t i o n s ,  f e a r s .
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have used  i n t e g r a t i o n  in  r e f e r e n c e  t o  the  n o t i o n  o f  a " s e c u r i t y -  

c o m m u n i t y , " i . e . , .  " r e l i a b l e  e x p e c t a t i o n s  o f  n o n v i o l e n t  r e l a -
•z r

t i e n s . "  Members o f  a p o l i t i c a l  community must have  t h e  know

le d g e  and r e l i a b l e  e x p e c t a t i o n  t h a t  t h e r e  w i l l  n o t  be any v i o 

l e n t  r e l a t i o n s  w i t h i n  th e  com m uni ty .^^A lso ,  f a m i l i a r i t y  w i t h  

t h e  n a t i o n a l  c h a r a c t e r i s t i c s  i s  i n s u f f i c i e n t .  T here  must be 

u n d e r s t a n d i n g ,  and i f  i n t e g r a t i o n  i s  to  evo lve  from su c h  a 

r e l a t i o n s h i p ,  t h e  u n d e r s t a n d i n g  o f  o t h e r  n a t i o n a l  " c h a r a c t e r s "

must  be s u f f i c i e n t l y  p o s i t i v e  t o  c a u se  p e o p le  t o  s e e k  c l o s e r
. 35a s s o c i a t i o n .

(5) F u n c t i o n a l  i n t e r e s t .  The h y p o t h e s i s  o f  t h e  f u n c t i o 

n a l  i n t e r e s t  f a c t o r  i s  w h e th e r  " t h e  f u n c t i o n a l  i n t e r e s t s  o f  t h e  

b u l k  o f  a community a re  s u f f i c i e n t l y  s i m i l a r  so  t h a t  t h e y  w i l l
*7 fi

be advanced  by t h e  developm ent  o f  common p o l i t i c a l  t i e s .

F u n c t i o n a l  i n t e r e s t s  c o n c e rn  p e o p l e ' s  needs  and what  t h e y  f i n d

v a l u a b l e .  S i x  w e s t e r n  European n a t i o n s  formed t h e  E uropean
37Coal and S t e e l  Community, f o r  i n s t a n c e , i n  1951 t o  p rom ote  

e a c h  o f  t h e i r  own i n t e r e s t s  in  c o a l  and s t e e l ,  b u t  each  n a t i o 

n a l  i n t e r e s t  was now to  complement t h e  i n t e r e s t s  o f  o t h e r  mem

b e r  n a t i o n s .  The advancement o f  p o l i c i e s  s u c h . a s  p e a c e ,  e d u c a 

t i o n ,  and o t h e r s ,  as w e l l  as eco n o m ic s ,  a r e  n o t  o n ly  p o l i c i e s ,  

b u t  a r e  complementary  in  f u n c t i o n a l i s t  o r i e n t e d  o r g a n i z a t i o n s .

C6 ) Communal c h a r a c t e r .  Community b e h a v i o r  which  

aims a t  e s t a b l i s h i n g  o r  u n i t i n g  p o l i t i c a l  c o m m u n i t i e s ,  and i n 

s t i l l i n g  community o r  s o c i a l  m otive  i n  them, has been  known to  

p o l i t i c a l  s c i e n t i s t s  f o r  a long t i m e .  F o rces  aimed a t  fo rm ing  

a u n i f i e d  s p i r i t  a r e  found in  such c o n c e p ts  as n a t i o n - b u i l d i n g ,  "
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n a t i o n a l i s m  and p a t r i o t i s m ,  which  a r e  e n j o i n e d  t o  s t i r  a com

m un i ty  s p i r i t  among t h e  p e o p l e .  M o t i v a t i o n  f o r  r e g i o n a l  i n 

t e g r a t i o n ,  on t h e  o t h e r  h a n d ,  has  been  r e l a t i v e l y  s c a r c e .

T here  must  be a " w i l l "  t o  i n t e g r a t e  beyond t h e  n a t i o n a l  l i n e s  

and t h e  d e s i r e  t o  c r e a t e  a new communal and community c h a r a c 

t e r ,  ^ ^ w i t h o u t  which i n t e g r a t i o n  c a n n o t  s u c c e s s f u l l y  o c c u r .

(7) The S t r u c t u r a l  Frame. The m ajor  p o i n t  o f  t h i s  f a c 

t o r  i s  " w h e th e r  t h e  sy s te m  makes any d i f f e r e n c e  in  t h e  amena

b i l i t y  o f  a community to  c o o p e r a t i v e  r e l a t i o n s h i p s . "^^The 

s t r u c t u r a l  framework o f  a p o l i t i c a l  community i s  j u s t  as  im

p o r t a n t  as any o f  t h e  o t h e r  p r e c e d i n g  f a c t o r s  i n  d e t e r m i n i n g  

w h e t h e r  o r  n o t  i n t e g r a t i o n  o f  t h e  community i s  p o s s i b l e  o r  

f e a s i b l e .  The f o l l o w i n g  a s p e c t s  o f  t h e  community’s f o r m a l  o r  

i n f o r m a l  c o n s t r u c t i o n  s h o u l d  be e v a l u a t e d  and s e e  i f  t h e  n a t u r e  

o f  t h e  community i s  :

(a)  p l u r a l i s t i c  o r  m o n o l i t h i c
(b) o r g a n i z e d  h i e r a r c h i c a l l y  o r  n o n - h i e r a r c h i c a l l y
(c)  s o c i a l l y  s t r a t i f i e d  o r  s o c i a l l y  m o b i le
(dj  c e n t r a l i z e d  o r  d i s p e r s e d  in  t e rm s  o f  p o l i t i c a l  pow

e r  o r  a u t h o r i t y
(e )  i n t e r n a l l y  i n t e g r a t e d  o r  n o t  i n t e r n a l l y  i n t e g r a t e d

A l l  t h e s e  a s p e c t s  o f  t h e  community a r e  d e t e r m i n a n t s  o f  t h e  

a b i l i t y  o f  such  a community to  cope w i th  changes  t h a t  would 

need  t o  be implemented  s h o u l d  i n t e g r a t i o n  t a k e  p l a c e .  T h is  

a b i l i t y ,  o f  c o u r s e ,  i s  p r e d i c a t e d  on th e  f a c t  w h e th e r  t h e  com

m un i ty  i s  d i s p o s e d  tow ard  i n t e g r a t i o n . ^ ^

( 8 ) S o v e r e ig n ty - d e p e n d e n c y  s t a t u s .  A p o l i t i c a l  commu

n i t y  i s  w e l l  i n t e g r a t e d  when i t  has  a t t a i n e d  c o m p le te  s o v e r 

e i g n t y  and i s  au tonom ous , i . e . , n o t  d e p en d en t  on any o t h e r
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community.  S o v e r e i g n t y  r e l i e s  on p o l i t i c a l  c o h e s i o n  w i t h i n  

t h e  community and autonomy in  r e g a r d s  to  anyone o u t s i d e  t h e  

community. P e r f e c t  s o v e r e i g n t y  i s  v i r t u a l l y  u n a t t a i n a b l e  i n  

t h e  modern w o r l d ,  bu t  p e r c e i v e d  s o v e r e i g n t y  o f t e n  h a s  s i m i l a r  

e f f e c t s

Cg) Governmenta l  E f f e c t i v e n e s s .  The h y p o t h e s i s  t h e r e  i s

t h a t  " g o v e r n m e n ta l  e f f e c t i v e n e s s  i s  n e c e s s a r y  to  r e t a i n  t h e
44l o y a l t y  o f  t h e  members o f  t h e  com m uni ty ,"  and t h i s  l o y a l t y  i s  

e s s e n t i a l  i f  i n t e g r a t i o n  i s  t o  d e v e lo p  o r  a t  l e a s t  b e  m ain

t a i n e d .  Governm enta l  i n e f f e c t i v e n e s s  w i l l  push  p e o p l e  t o  d e 

mand chang es  i n  t h e  p r e s e n t  mode o f  i n t e g r a t i o n .

(10) P r e v i o u s  I n t e g r a t i v e  E x p e r i e n c e .  I t  h a s  b e en  h y 

p o t h e s i z e d  t h a t  p r i o r  e x p e r i e n c e  i n  i n t e g r a t i v e  b e h a v i o r  may be 

h e l p f u l  i n  d e v e lo p in g  new modes o f  i n t e g r a t i o n .  C o o p e r a t io n  in  

th e  p a s t  c o u l d  hjiye a s p i l l o v e r  e f f e c t ,  t h u s  s p e e d i n g  up th e  

r a t e  o f  i n t e g r a t i o n .  The c h a n c e s  f o r  new a t t e m p t s  a r e  u s u a l l y  

good, even  tho u g h  p r i o r  a t t e m p t s  may have  r e s u l t e d  i n  f a i l u r e  

o r  were  n o t  v e r y  e f f e c t i v e . ^5

The p o l i t i c a l  i n t e g r a t i o n  o f  t h e  European Community i s  

a l o n g ,  complex p r o c e s s .  I t s  i n t e g r a t i v e  p u rp o se  i s  p r i m a r i l y  

economic  and p o l i t i c a l  u n i f i c a t i o n .  A l though  th e  g o a l  may be 

a c c o m p l i sh e d  i n  t h e  v e ry  d i s t a n t  f u t u r e ,  t h e  i n t e g r a t i v e  p r o 

c e s s  ha s  b egun .

The Model

A f t e r  exam ining  t h e s e  i n t e g r a t i o n i s t  c o n c e p t s ,  one s t i l l  

i s  wary o f  u t i l i z i n g  some o f  t h e s e  c o n c e p t s  o r  models d e s c r i b e d
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above .  The Jacob  and Teune p a ra d ig m ,  f o r  exam ple ,  i s  l a r g e l y  

s t a t i c  and d e s c r i p t i v e .  We need  a n o th e r  t o o l  o f  measurement  

to  s e e  t h e  d e g re e s  o f  movement a long  a con t inuum . A number o f  

c o n c e p t s  s h o u ld  be a p p l i e d  t o  see  i f  t h e  B.C. i s  em erg in g  as a 

f o r c e  in  t h e  h a r m o n i z a t i o n  o f  t h e  n a t i o n a l  laws o r  i f  t h e  B.C. 

i s  t a k i n g  th e  l e a d  i n  c r e a t i n g  new r u l e s  f o r  i t s  members,  i . e .  

a s  an im pe tus  to  European  i n t e g r a t i o n .

The model to  be o p e r a t i o n a l i z e d  i n  t h i s  d i s s e r t a t i o n  i s

a con t inuum  o f  i n t e g r a t i o n  a d a p te d  from ” a s c a l e  o f  t h e  lo cu s
46o f  d e c i s i o n - m a k i n g , "  d e s c r i b e d  by Leon L in d b e rg  and S t u a r t  

S c h e i n g o l d .  The m ode l - -  R e g u l a t i o n  o f  MNCs and P o l i t i c a l  I n 

t e g r a t i o n  o f  t h e  B . C . - -  w i l l  show th e  impact  o f  MNCs on B.C. 

i n t e g r a t i o n .  The im pac t  can be s l i g h t ,  medium i n  i n t e n s i t y ,  o r  

g r e a t .  A s l i g h t  im pac t  c o u ld  be seen  i n  te rm s  o f  p o l i c y  recom

m e n d a t io n s .  An impact  o f  medium i n t e n s i t y  c o u ld  be  e x e m p l i f i e d  

by h a r m o n i z a t i o n .  F i n a l l y ,  g r e a t  im pac t  may be  s e e n  i n  c a se s  

where  t h e  B.C. c o u ld  t a k e  t h e  l e a d  t o  d e v e lo p  new la w s .

L indberg  and S c h e i n g o l d  p r e s e n t e d  t h e  f o l l o w i n g  s c a l e  

o f  t h e  " l o c u s  o f  d e c i s i o n - m a k i n g " i n  o r d e r  t o  d e s c r i b e  t h e  i n 

t e n s i t y  o f  th e  Community 's  s y s t e m , i . e . , i n  te rm s  o f  " t h e  r e l a 

t i v e  im p o r tan c e  o f  Community d e c i s io n - m a k in g  p r o c e s s e s  as com

p a r e d  w i t h  n a t i o n a l  p r o c e s s e s  in  any g iv en  a r e a . " ^ ^ T h e i r  model 

was d e s ig n e d  f o r  u se  w i t h  g e n e r a l  p o l i c y  d e c i s i o n s  and h e n c e ,  

was a d a p te d  i n  t h e  form shown in  F ig u re  1 to  f i t  t h e  n e ed s  o f  

t h i s  s tu d y  i n  t h e  s p e c i f i c  a r e a  o f  r e g u l a t i o n  o f  MNCs and p o l i 

t i c a l  i n t e g r a t i o n  o f  t h e  B.C.
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A SCALE OE THE LOCUS OF DECISION MAKING

LOW INTEGRATION

1. A l l  p o l i c y  d e c i s i o n s  by n a t i o n a l  p r o c e s s e s
2. Only t h e  b e g in n i n g s  o f  Community d e c i s i o n  p r o c e s s e s
3. P o l i c y  d e c i s i o n  i n  b o th  b u t  n a t i o n a l  a c t i v i t y  p r e 

d o m ina tes
4. P o l i c y  d e c i s i o n s  in  b o th  b u t  Community a c t i v i t y  p r e 

d o m ina tes
5. A l l  p o l i c y  d e c i s i o n s  by j o i n t  Community p r o c e s s e s

HIGH INTEGRATION

Leon L in d b e rg  and S t u a r t  S c h e in g o ld * s  p u r p o s e  i n  d e s i g n 

in g  t h e  " s c a l e  o f  t h e  l o c u s  o f  d e c i s i o n - m a k i n g , "  was " t o  f i n d  

a way o f  d e s c r i b i n g  t h e [ p o l i t i c a l ]  s y s t e m ' s  i n t e n s i t y , t h a t  i s ,  

t h e  r e l a t i v e  im p o r ta n c e  o f  Community d e c i s i o n - m a k i n g  p r o c e s s e s  

i n  any g iv e n  a r e a . " ^ ®  T h e i r  s c a l e  has  been a d a p t e d  in  th e  f o l 

lowing model shown in  F i g u r e  1 ,  which  i n c l u d e s  a continuum 

s c a l e  f o r  m e a su r in g  . the  r e g u l a t i o n  o f  MNCs and p o l i t i c a l  r e g u 

l a t i o n  o f  MNCs and p o l i t i c a l  i n t e g r a t i o n  o f  t h e  B . C . ( F i g u r e  1 

w i l l  be r e p e a t e d  a t  t h e  end o f  t h i s  work i n  i t s  c o m p le ted  fo rm .)

The co n t inu u m  s c a l e  w i l l  show t h e  i n c r e a s e  i n  p o l i t i c a l  

i n t e g r a t i o n  on t h e  h o r i z o n t a l  p l a n e  b e g i n n i n g  w i t h  t h e  l e v e l  o f  

most i n t e g r a t i o n  when t h e  member s t a t e s  o f  t h e  Community a r e  

most d o m in a n t ,  and end w i th  t h e  l e v e l  o f  h i g h e s t  i n t e g r a t i o n  

when t h e  Community i s  dom inan t .  The f o l l o w i n g  c h a r a c t e r i s t i c s  

o f  i n t e g r a t i o n  w i l l  be d i s c u s s e d  and o p e r a t i o n a l i z e d :

(a)  No a c t i o n  by th e  Community, d a t a  c o l l e c t i o n ,  s t a t e  

r e g u l a t e s . In  t h i s  f i r s t  s i t u a t i o n  where t h e  member s t a t e s  a r e  

dom in an t ,  t h e  c h a r a c t e r i s t i c s  o f  t h e  Community i n c l u d e  no Com

munity a c t i o n  on i t s  own, and in  t h e  a r e a  o f  MNC r e g u l a t i o n ,  i t
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R e g u la t io n  o f  MNCs and P o l i t i c a l  I n t e g r a t i o n  o f  t h e  E.G.
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f u n c t i o n s  as a d a t a  c o l l e c t i o n  agency .  In  a d d i t i o n ,  t h e  s t a t e s  

p e r fo rm  a l l  t h e  r e g u l a t o r y  f u n c t i o n s  i n d e p e n d e n t l y  o f  e ac h  

o t h e r .

(b)  P o l i c y  recom mendat ions  by Community. As t h e  Commu

n i t y  e v o lv e s  a lo n g  t h e  con tinuum  to w a rd  i n t e g r a t i o n ,  t h e  n e x t  

s t e p  i s  th e  i n i t i a t i o n  o f  p o l i c y  recom m enda t ions  by t h e  Com

m unity .  The o r g a n i z a t i o n  recommends i n t e r n a t i o n a l  c o n v e n t io n s  

and  a l s o  l e g i s l a t i o n  by th e  member s t a t e s .  Many i n t e r n a t i o n a l  

o r g a n i z a t i o n s  h a v e  t h e  power t o  make recom m endat ions  to  t h e i r  

members r e g a r d i n g  t r e a t i e s  and n a t i o n a l  l e g i s l a t i o n .  A l th o ug h  

t h e  member n a t i o n s  a r e  n o t  co m p e l le d  t o  a c c e p t  t h e  p r o p o s a l s ,  

t h i s  f u n c t i o n  c a n n o t  be  c o n s i d e r e d  i r r e l e v a n t  b e c a u s e  such  

recommendations a r e  o f t e n  t h e  p r o d u c t s  o f  s i g n i f i c a n t  t e c h n i 

c a l  r e s e a r c h  and a l s o  o f  c o n s i d e r a b l e  p o l i t i c a l  compromise.

(c)  H a r m o n i z a t i o n . H a r m o n iz a t io n  o f  t h e  laws o f  t h e  mem

b e r  s t a t e s  i s  t h e  n e x t  l o g i c a l  s t e p .  T h i s  te rm  and f u n c t i o n  

g e n e r a l l y  c o n n o te s  t h e  r e d u c i n g  " o f  d i f f e r e n c e s  among t h e  law s 

o f  t h e  Member S t a t e s . " ^ ^ H a r m o n iz a t io n  c o u l d  l e a d  to w ard  u n i 

form r u l e ,  b u t  can  " s t o p  s h o r t  o f  t h a t  t y p e  o f  a r e s u l t . " ^ 0
$

(d) R e g u l a t i o n s  o f  Community w i t h  e n f o r c e m e n t . T h is  

n e x t  s t e p  to w a rd  a more dom inant  r o l e  p l a y e d  by  th e  Community 

would i n c l u d e  th e  c r e a t i o n  o f  s p e c i f i c  r e g u l a t i o n s  and t h e i r  

a p p l i c a t i o n .  T h i s  t a s k  can a l s o  i n c l u d e  a r b i t r a t i o n  o r  a d 

j u d i c a t i o n  o f  d i f f e r e n c e s  i n  i n t e r p r e t a t i o n  o f  t h e  way t h e s e  

r e g u l a t i o n s  a r e  t o  be e n f o r c e d .  T h u s ,  t h e  Community would have  

a semblance  o f  some g o v e rn m e n ta l  a u t h o r i t y ,  w i t h  the  power to  

impose c o e r c i v e  s a n c t i o n s ,  w h i l e  t h e  s t a t e s  would c o n t i n u e  t o
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m a i n t a i n  some power in  t h e  a r e a  o f  MNC r e g u l a t i o n .

(e)  Community r e g u l a t i o n  p r e - e m p ts  i n  t h e  f i e l d . The r e 

g u l a t o r y  power o f  t h e  Community i s  f u r t h e r  i n c r e a s e d  w i t h  t h e  

s t a t e s  h a v i n g  m in im al  r e g u l a t o r y  a b i l i t y .

( f )  Community r e g u l a t i o n s  a r e  e x c l u s i v e . T h is  f i n a l  

s t e p  i s  where  t h e  Community h a s  s o l e  c o n t r o l  o v e r  r e g u l a t i o n s  

a f f e c t i n g  MNCs o p e r a t i n g  in  t h e  European  Community a r e a .  A l l  

n a t i o n a l  laws and r e g u l a t i o n s  have  been  e i t h e r  a s s i m i l a t e d  i n 

to  Community law o r  d i s c a r d e d  i n  f a v o r  o f  b e t t e r  r e g u l a t i o n s .  

T hus ,  th e  Community i s  dom inant  i n  t h e  r e g u l a t i o n  o f  MNCs.

The com m erc ia l  p ro b lem  a r e a s  to  be  d i s c u s s e d  and c r o s s 

t a b u l a t e d  w i t h  t h e  s i x  a b o v e -m en t io n ed  i n t e g r a t i o n  f a c t o r s  i n 

c l u d e :  t h e  r i g h t s  o f  e s t a b l i s h i n g  e n t e r p r i s e s  in  t h e  Community, 

t h e  p ro b le m  o f  e n f o r c i n g  t h e  f reedom  o f  c o m p e t i t i o n ,  company 

m erg e r  q u e s t i o n s ,  q u e s t i o n s  r e g a r d i n g  abuse  o f  d om inan t  p o s i 

t i o n s  in  t h e  m a r k e t ,  s t a t e  a i d  t o  e n t e r p r i s e s  q u e s t i o n s  and 

p rob lem s  r e g a r d i n g  s t a t e  m o n o p o l i e s .

F i g u r e  1 i n c l u d e s  a s l o t  f o r  s p i l l o v e r ,  b e c a u s e  as the  

Community b e g i n s  d e a l i n g  w i t h  more commercial  p ro b le m  a r e a s ,  

t h e r e  i s  a g r e a t e r  p r o p e n s i t y  f o r  s p i l l o v e r .  The t e r m  a c t u 

a l l y  c h a r a c t e r i z e s  " t h e  a c c r e t i o n  o f  new powers and t a s k s  to  

a c e n t r a l  i n s t i t u t i o n a l  s t r u c t u r e ,  b a sed  on c h a n g in g  demands 

and e x p e c t a t i o n s  on  t h e  p a r t  o f  such  p o l i t i c a l  a c t o r s  as  i n 

t e r e s t  g r o u p s ,  p o l i t i c a l  p a r t i e s ,  and b u r e a u c r a c i e s . " ^ ^ S p i l 

l o v e r  i s  u n d e r s t o o d  as a movement (by th e  o r g a n i z a t i o n )  from 

one a c t i v i t y  to  a n o t h e r .
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" S p i l l o v e r , "  as f o r m u la te d  by H a as ,  i n c l u d e s  " p e r c e i v e d  

l i n k a g e s  be tw een  p ro b lem s  a r i s i n g  o u t  o f  t h e i r  i n h e r e n t  t e c h 

n i c a l  c h a r a c t e r i s t i c s  and l i n k a g e s  d e l i b e r a t e l y  c r e a t e d  o r
52o v e r s t a t e d  by p o l i t i c a l  a c t o r s , "  In  e f f e c t ,  s p i l l o v e r  i s  th e  

" e x p a n s i v e  l o g i c  o f  s e c t o r  i n t e g r a t i o n , "  and " i f  a c t o r s ,  on 

t h e  b a s i s  o f  t h e i r  i n t e r e s t - i n s p i r e d  p e r c e p t i o n s ,  d e s i r e  to  

a d a p t  t o  i n t e g r a t i v e  l e s s o n s  l e a r n e d  i n  one c o n t e x t  t o  a new 

s i t u a t i o n ,  t h e  l e s s o n  w i l l  be  g e n e r a l i z e d . " ^ ^ V i t a l  t o  t h e  u n 

d e r s t a n d i n g  o f  t h e  n o t i o n ,  i s  t h e  f a c t  t h a t  s p i l l o v e r ;

i n v o l v e s  t h e  l e a r n i n g  t h e o r y  p r i n c i p l e  t h a t  f r e q u e n c y  
o f  a s s o c i a t i o n  o r  r e i n f o r c e m e n t  c o n t r i b u t e s  t o  t h e  
s t r e n g t h e n i n g  o f  h a b i t s .  M o reover ,  s p i l l o v e r  i n c l u d e s  
from l e a r n i n g  t h e o r y  th e  p r o c e s s  o f  g e n e r a l i z a t i o n :  
namely  t h a t  ag re em e n ts  i n  one s e c t o r  a r e  l i k e l y  t o  be  
g e n e r a l i z e d  t o  o t h e r  a g reem en ts  i n  s i m i l a r  s e c t o r s . 5 4

One s tu d y  o f  t h e  E u ropean  Coal and S t e e l  Community(E.C.S. C.) 

showed t h a t  n o t  many i n d i v i d u a l s  d i r e c t l y  in v o lv e d  w i t h  c o a l  

and s t e e l  e n e r g e t i c a l l y  s u p p o r t e d  t h e  o r g a n i z a t i o n .  In t h e  

few y e a r s  f o l l o w i n g  i t s  e s t a b l i s h m e n t ,  p o l i t i c a l  and t r a d e  

u n i o n  l e a d e r s  became s t r o n g  s u p p o r t e r s  o f  t h e  B.C.B.C. In  

a d d i t i o n ,  t h e s e  l e a d e r s ,  w i t n e s s i n g  t h e  p r o g r e s s  made by t h e  

E . C . S . C . ,  became p r o p o n e n t s  o f  a d d i t i o n a l  a t t e m p t s  tow ard  E u r o 

pean  i n t e g r a t i o n  su c h  as  t h e  E .E .C .  So ,  t h e r e  was a v i s i b l e  

t e n d e n c y  f o r  t h o s e  i n d i v i d u a l s  who saw p r o g r e s s  from s u p r a n a 

t i o n a l  o r g a n i z a t i o n s  in  one a r e a  t o  be g e n e r a l l y  f a v o r a b l e  t o 

ward i n t e g r a t i o n  i n  o t h e r  a r e a s .  And s o ,  i t  has  been s u g g e s 

t e d  t h a t  d e c i s i o n s  made by such  i n t e r n a t i o n a l  o r g a n i z a t i o n s  

c o u ld  be i n t e g r a t i v e .  " E a r l i e r  d e c i s i o n s  s p i l l - o v e r  i n t o  new 

f u n c t i o n a l  c o n t e x t s ,  i n v o l v e  more and more p e o p l e ,  c a l l  f o r
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more and more i n t e r - b u r e a u c r a t i c  c o n t a c t  and c o n s u l t a t i o n s ,  

m ee t ing  th e  new prob lem s which grow o u t  o f  e a r l i e r  compromi

s e s . " ^ ^ T h e r e f o r e ,  an " e x p a n s i v e  l o g i c "  c o n t r i b u t e d  t o  " s p i l l 

ove r"  from an a r e a  to  a n o t h e r .  T h is  i s  a p r o c e s s  by which 

" n a t i o n s  ’u p g r a d e '  t h e i r  common i n t e r e s t s

As u se d  in  t h i s  s t u d y ,  s p i l l o v e r  r e f e r s  n o t  o n ly  t o  the  

e x p a n s io n  o f  f u n c t i o n s  o f  t h e  e x i s t i n g  i n s t i t u t i o n s  b e c a u se  t h e  

i n i t i a l  g o a l s  o f  th e  o r g a n i z a t i o n  c a n n o t  be  a c h ie v e d  w i t h o u t  

such an e x p a n s i o n ,  b u t  i t  a l s o  r e f e r s  t o  an i n c r e a s e  i n  go 

v e rn m e n ta l  a u t h o r i t y .  T h is  f u n c t i o n a l  e x p a n s io n  r e f l e c t s  added 

powers to  t h e  o r g a n i z a t i o n  which i s  g o v e rn m e n ta l  i n  c h a r a c t e r .  

S p i l l o v e r  o c c u r s  when t h e r e  i s  a n e e d  t o  upg rade  t h e  common 

i n t e r e s t s  o f  n a t i o n s ,  and i t  may a l s o  o c c u r  when t h e  p e r f o r 

mance o f  e x i s t i n g  i n s t i t u t i o n s  i s  i n a d e q u a t e  b e cause  o f  a l i m i 

t e d  g r a n t  o f  g o v e rn m e n ta l  powers t o  t h e  o r g a n i z a t i o n .  T h u s ,  

th e  f u n c t i o n a l  t a s k  e x p a n s i o n  and c o n se q u e n t  i n c r e a s e  in  go

v e rn m e n ta l  p o w e rs ,  d e s i g n e d  f o r  maximum p e r f o r m a n c e ,  a r e  d i 

r e c t  o u tg r o w th s  o f  t h e  p r e v i o u s  i n s t i t u t i o n a l  p rogram s and t h e
57r e a s s e s s m e n t  o f  t h e  g r o u p s ' s  e x p e c t a t i o n s .

By u t i l i z i n g  t h e  s p i l l o v e r  c o n c e p t ,  a l l - i n c l u s i v e  i n 

t e g r a t i v e  movements can be a n a l y z e d  w i t h o u t  t h e  n e ed  t o  have 

p e r f e c t  ag reem en t  among a l l  members o f  a community. I n t e g r a 

t i o n  can s im p ly  advance th ro u g h  a s u c c e s s i o n  o f  r e a l i g n m e n t s  o f  

e x p e c t a t i o n s  as w e l l  as demands, w h i l e  e a c h  member a t t e m p t s  to  

d e r i v e  maximum b e n e f i t s  from t h o s e  f u n c t i o n s .  The u se  o f  t h i s  

concep t  a l l o w s  " t h e  p r o j e c t i o n  o f  i n t e g r a t i v e  t r e n d s  w i t h o u t  

h a v in g  t o  assume p ro fo u n d  c o n sen su s  among t h e  s t a t e s . "58
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S p i l l o v e r ,  then  can l e a d  t o  t h e  p o s s i b l e  s o c i a l  c h a n 

ges t h a t  c o u ld  o c c u r  i n  t h e  Community. The f o l l o w i n g  s o c i a l  

changes  a l s o  a r e  found i n  F ig u r e  1;  s t o c k h o l d e r  management,  

l a b o r -m a n a g e m e n t , t a x  r e - s t r u c t u r i n g ,  and t r a n s f e r  o f  t e c h n o l o 

gy. These  f o u r  changes c o u ld  a l s o  become new added f u n c t i o n s  

t o  be d e a l t  w i t h  by th e  Community 's  o r g a n i z a t i o n s .

When t h e  model i s  o p e r a t i o n a l i z e d ,  a t  t h e  end o f  t h i s  

s t u d y ,  t h e  r e g u l a t i o n s  ( b o th  a c t u a l  and p ro p o se d )  w i l l  be  c a 

t e g o r i z e d  a c c o r d i n g  to  th e  f o l l o w i n g  k e y ;  x= a c t u a l  r e g u l a t i o n ;  

Cx)= p r o p o s e d  r e g u l a t i o n ;  ( a )=  B.C. r u l e  o r  D i r e c t i v e ;  (h)= 

C on ven t ion  be tw een  E.C.  s t a t e s ;  and (c )=  Court  r u l i n g .

The above a n a l y t i c a l  model w i l l  be  u se d  t o  m easure  t h e  

p o l i t i c a l  i n t e g r a t i o n  w i t h i n  t h e  European Community in  te rm s 

o f  t h e  r e g u l a t i o n  o f  m u l t i n a t i o n a l  c o r p o r a t i o n s  i n  th e  commer

c i a l  p ro b le m  a r e a s  o f  e s t a b l i s h m e n t  o f  c o r p o r a t i o n s ,  c o m p e t i 

t i o n ,  m e r g e r ,  abuse  o f  dom inant  p o s i t i o n s  w i t h i n  t h e  m a r k e t ,  

s t a t e  a i d s  and s t a t e  m o n o p o l i e s .  S p i l l o v e r ,  i f  i t  i s  o c c u r r i n g ,  

c o u ld  r e s u l t  i n  b r i n g i n g  a b o u t  t h e  s p e c i f i c  s o c i a l  changes 

l i s t e d  above .

As t h e  Community h as  i n c r e a s e d  a c t i v i t y  i n  c e r t a i n  r e 

g u l a t o r y  a r e a s  r e l a t i n g  to  MNCs, and th e n  becomes more domin

a n t  i n  t h o s e  a r e a s ,  t h e r e  i s  a g r e a t e r  p r o p e n s i t y  f o r  i n c r e a 

s i n g  l e v e l s  o f  i n t e g r a t i o n .  And, as s p i l l o v e r  o c c u r s ,  t h e r e  

i s  a g r e a t e r  p r o p e n s i t y  f o r  m e a su ra b le  i n c r e a s e s  i n  t h e  Com

m u n i t y ' s  gove rnm en ta l  pow er ,  as w i l l  be i l l u s t r a t e d  i n  t h e  o p 

e r a t i o n a l i z a t i o n  o f  t h e  a n a l y t i c a l  model i n  C h a p te r  6 .
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The n e x t  c h a p t e r  w i l l  d e a l  w i t h  t h e  n a t u r e  o f  t h e  

m u l t i n a t i o n a l  c o r p o r a t i o n s ,  and t h e  need  f o r  a Community Law 

t o  r e g u l a t e  them.
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C h a p te r  I I I

The N a tu re  o f  M u l t i n a t i o n a l  C o r p o r a t i o n s  
and t h e  European  Community: t h e  Need f o r  a Common Law

Four  s e n i o r  e x e c u t i v e s  o f  the  w o r l d ' s  l a r g e s t  f i rm s  
w i th  e x t e n s i v e  h o l d i n g s  o u t s i d e  t h e  home c o u n t r y  s p e a k :

Company A; 'We a r e  a m u l t i n a t i o n a l  f i r m .  We d i s -  
t r i b u t e  b u r  p r o d u c t s  i n  about  100 c o u n t r i e s .  We manu
f a c t u r e  in  o v e r  17 c o u n t r i e s  and do r e s e a r c h  and d e v 
e lo p m e n t  i n  t h r e e  c o u n t r i e s .  We lo o k  a t  a l l  new i n 
v e s tm e n t  p r o i e c t s - - b o t h  d o m e s t i c  and o v e r s e a s - - u s i n g  t h e  
same c r i t e r i a .  '

Company B; 'We a r e  a m u l t i n a t i o n a l  f i r m .  Only 1% 
o f  t h e  p e r s o n n e l  i n  o u r  a f f i l i a t e  companies  a r e  n o n 
n a t i o n a l s .  Most o f  t h e s e  a r e  U.S. e x e c u t i v e s  on tempo
r a r y  a s s i g n m e n t s .  In  a l l  m a jo r  m a r k e t s ,  t h e  a f f i l i a t e ' s  
managing d i r e c t o r  i s  o f  t h e  l o c a l  n a t i o n a l i t y . '

Company C: 'We a r e  a m u l t i n a t i o n a l  f i r m .  Our 
p r o d u c t  d i v i s i o n  e x e c u t i v e s  have  w or ldw ide  p r o f i t  r e s 
p o n s i b i l i t y .  As our  o r g a n i z a t i o n a l  c h a r t  shows, t h e  
U n i t e d  S t a t e s  i s  j u s t  one r e g i o n  on a p a r  w i th  E u ro p e ,  
L a t in  A m e r i c a , A f r i c a , e t c . , in  e ac h  p r o d u c t  d i v i s i o n . '

Company D (n o n -A m e r ic an ) : 'We a r e  a m u l t i n a t i o n a l  
f i r m .  IVe’ have a t  l e a s t  18 n a t i o n a l i t i e s  r e p r e s e n t e d  a t  
our h e a d q u a r t e r s .  Most s e n i o r  e x e c u t i v e s  sp eak  a t  l e a s t  
two l a n g u a g e s .  About 30% o f  o u r  s t a f f  a t  ou r  h e a d q u a r 
t e r s  a r e  f o r e i g n e r s .

A c co rd in g  t o  th e  f o u r  e x e c u t i v e s ,  t h e  m u l t i n a t i o n a l  c o r 

p o r a t i o n  can be p r e s t i g i o u s ,  p r o g r e s s i v e ,  dynamic ,  and f u t u r e -  

o r i e n t e d ,  when compared w i th  l o c a l  co m pan ie s .  P e r l m u t t e r  

found t h a t  no m a t t e r  what  t h e  m ea su rem en t- -  " o w n ersh ip  c r i t e 

r i a ,  o r g a n i z a t i o n a l  s t r u c t u r e ,  n a t i o n a l i t y  o f  s e n i o r  e x e c u t i v e s ,  

p e r c e n t  o f  i n v e s tm e n t  o v e r s e a s , e t c . , " - -  su ch  e x e c u t i v e s  show

p r i d e  i n  t h e i r  f i r m  b e in g  m u l t i n a t i o n a l . %
40
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Such a p r i d e  may s tem  from th e  v a s t  economic s u c c e s s e s  

o f  MNCs. T here  i s  no d o u b t  t h a t  t h e  l a r g e  MNCs would n o t  have

been w o r th y  o f  p r i d e  i f  t h e y  had  n o t  b r o u g h t  th e  f r u i t  o f  f i n 

a n c i a l  h a p p i n e s s  w i th  th e  deve lopm ent  o f  new m a r k e t s .  Y e t ,  as 

f a r  as governm en ts  a r e  c o n c e rn e d ,  t h e  c o n t r o l  o f  t h e s e  e n t e r 

p r i s e s  i s  no s im p le  t a s k . ^  In  any c a s e ,  a MNC i s  a c l u s t e r  o f  

companies  o f  v a r i o u s  n a t i o n a l i t i e s  which  has  d i s p e r s e d  manage

r i a l  c e n t e r s  and i s  l i n k e d  by a common o w n e r sh ip  and a common 

management s t r a t e g y ,  and whose management may i d e a l l y  be  s e 

l e c t e d  w i t h o u t  r e g a r d  t o  n a t i o n  o f  o r i g i n . ^

To u n d e r s t a n d  m u l t i n a t i o n a l  c o r p o r a t i o n s  and t h e i r  a c 

t i v i t i e s ,  we must  f i r s t  examine t h e  b a s i c  a s p e c t s  o f  t h e  d e 

v e lo pm en t  o f  MNCs, ^ th r o u g h  an a n a l y s i s  o f  t h e  s t e p s  i n  a r r i 

v in g  a t  m u l t i n a t i o n a l  s t a t u s .

To b e s t  i l l u s t r a t e  t h e  s t e p s  t h a t  an e n t e r p r i s e  must  

p a s s  t h r o u g h ,  t h e  f o l l o w i n g  l i s t  o f  s t e p s  was drawn up by Wes

to n  and S o rg e .  Weston and S o r g e ’ s c o n t e n t i o n  i n  t h i s  model i s  

t h a t  m os t  companies  p r o g r e s s  a lo n g  t h i s  p a t t e r n :

( I )  Development o f  a s t r o n g  p r o d u c t  f o r  d o m e s t i c  s a l e s
C2) Im por t  o f  raw m a t e r i a l s  o r  p a r t s .
(3) E x p o r t s  t h ro u g h  b r o k e r s .
(4) D i r e c t  e x p o r t  s a l e s .
(5) F o r e i g n  b r a n c h  s a l e s  o f f i c e .
( 6 ) L i c e n s i n g .
(7) L i c e n s in g  w i t h  p a r t i a l  o w n e r sh ip .
( 8 ) J o i n t  v e n t u r e s .
(9) Wholly owned m a n u f a c t u r in g  b r a n c h - p l a n t s  o f  s u b s i 

d i a r i e s  .
CIO) M u l t i n a t i o n a l  management o r g a n i z a t i o n .
( I I )  M u l t i n a t i o n a l  ownersh ip  o f  e q u i t y  s e c u r i t i e s . ^

V a r io u s  e s t i m a t e s  have been  made c o n c e r n i n g  American 

f i r m s ,  and how th e y  ran k  on t h i s  s c a l e .  E s t i m a t e s  show t h a t
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more th a n  100,000 f i rm s  a r e  a t  s t e p  4. Less t h a n  t h a t  f i g u r e  

have a r r i v e d  a t  s t e p s  5 and 6 . F u r t h e r m o r e ,  a p p ro x im a te ly  

45 ,000  U .S .  f i rm s  have a r r i v e d  a t  s t e p s  8  and 9. F i n a l l y ,  

abou t  2 00 o f  th e  American companies have r e a c h e d  s t e p s  10 and 

1 1 .

(1)  Development o f  a S t ro n g  P ro d u c t  f o r  Domestic  S a l e s . 

B e fo re  a company i s  r e a d y  f o r  t h e  i n t e r n a t i o n a l  m a r k e t ,  i t  must  

have  some b a s i s  f o r  an i n t e r n a t i o n a l  o p e r a t i o n , i . e . , a good r e 

l i a b l e  p r o d u c t  on which i t  can b a se  i t s  s a l e s .  The company 

must be a b l e  to  e f f i c i e n t l y  s e l l  t h e  p r o d u c t  i n  t h e  home cou n 

t r y  f i r s t ,  o r  e l s e  go in g  m u l t i n a t i o n a l  w i l l  n o t  s o l v e  i n e _ f i -  

c i e n c y  a t  home. The i n t e r n a t i o n a l  m arke t  i s  so much more com

p l i c a t e d  and more d i f f i c u l t  t o  p e n e t r a t e  t h a t  m a jo r  m is ta k e s
0

ab ro a d  no d o u b t  w i l l  harm d o m e s t i c  o p e r a t i o n s ,

(2) Im por ts  o f  Raw M a t e r i a l s  o r  P a r t s . I m p o r t i n g  raw 

m a t e r i a l s  o r  p a r t s  g iv e s  t h e  e n t e r p r i s e  i t s  f i r s t  c o n t a c t  w i t h  

t h e  i n t e r n a t i o n a l  m a r k e t ,  a l t h o u g h  t h e s e  im p o r t s  a r e  t o  b e  u sed  

o n ly  i n  p r o d u c t s  f o r  th e  home cou n try .®

(3) E x p o r t s  th r o u g h  B r o k e r s . At t h i s  p o i n t ,  the  company 

b e g in s  t o ,  h o p e f u l l y ,  b e t t e r  u n d e r s t a n d  t h e  i n t e r n a t i o n a l  mar

k e t .  The company has  to  d e c i d e  w h e th e r  t o  u se  b r o k e r s  o r  i t s  

own s t a f f  t o  e x p o r t  and s e l l  t h e i r  commodity. I t  i s  an im por

t a n t  s t e p  b e ca u se  i n t e r n a t i o n a l  b r o k e r s  w i l l  p r o b a b l y  b e n e f i t  

t h e  f i r m  more a t  t h e  o u t s e t  t h a n  p e r s o n n e l  i n e x p e r ig n c e d  i n  i n 

t e r n a t i o n a l  d e a l i n g s .



43

(4) D i r e c t  E x po r t  S a l e s . When a company w is h e s  to  beg in  

e x p o r t i n g  goods and deve lop  i t s  own s t a f f  d e p a r tm e n t  f o r  i t ,  

t h e  most l o g i c a l  p l a n  w i l l  be to  e x p o r t  i n d u s t r i a l  i tem s  b e 

c au se  t h e s e  do n o t  need  t o  have a l a r g e  o r g a n i z a t i o n .  F u r t h e r 

more,  t h i s  i s  o n ly  f e a s i b l e  when t h e  i tem s a r e  o f  a h i g h e r  

q u a l i t y ,  and a r e  c h e a p e r ,  t h a n  p r o d u c t s  o f  t h e  c o m p e t i t o r s . ^

Any company p l a n n i n g  t o  e x p o r t  can g e t  a g r e a t  d e a l  o f  

i n f o r m a t i o n  and c o o p e r a t i o n  r e g a r d i n g  e x p o r t s  from b o th  the  

S t a t e  Depar tm ent  and th e  U.S. Department  o f  Commerce. For 

exam ple ,  t h e  Bureau o f  I n t e r n a t i o n a l  Commerce o f  t h e  U.S. De

p a r tm e n t  o f  Commerce has an O f f i c e  o f  E xp o r t  Development which 

can a s s i s t  U.S. f i r m s  t o  f i n d  r e p r e s e n t a t i v e s  i n  a lm o s t  any n a 

t i o n .  T h e i r  A g e n t - D i s t r i b u t o r  S e r v i c e  h a s ,  s i n c e  1959, r e c e i 

ved more t h a n  2 ,500  r e q u e s t s  f o r  c o n t a c t s  t o  s e l l  and d i s t r i 

b u t e  Am erican  p r o d u c t s  o v e r s e a s  f o r  a mere $10 .00  f i l i n g  fee
12w i t h  th e  Department  o f  Commerce.

In  a d d i t i o n  t o  t h e  A g e n t - D i s t r i b u t o r  S e r v i c e ,  th e  De

p a r t m e n t  o f  Commerce has numerous o t h e r  ways o f  h e l p i n g  U.S. 

b u s in e s sm e n  s e l l  t h e i r  p r o d u c t s  ab road .  These  i n c l u d e :  U.S. 

T ra d in g  C e n t e r s ( i n c l u d i n g  be tw een -sh o w -p ro m o t io n s  and t h e  

J . E . E . P . - - J o i n t  E x p o r t  E s t a b l i s h m e n t  P rogram );  commercial  e x 

h i b i t i o n s ,  c a t a l o g  e x h i b i t i o n s ,  t r a d e  m is s io n s  ( i n c l u d i n g

I . 0 . G . A . - - I n d u s t r y  O rgan ized  Government A p p r o v e d - - t r a d e  m i s 

s i o n s ) ;  I n - S t o r e  P ro m o t io n s ;  World T ra d e r s  D a ta  R e p o r t s ;  Trade

O p p o r t u n i ty  Program; E x p o r t  M a i l in g  L i s t  S e r v i c e ;  T a r g e t  Indus-
13t r y  Program; b u s i n e s s  c o u n s e l i n g  and th r o u g h  i t s  p u b l i c a t i o n s .  

These f e d e r a l  programs and o t h e r s  r e l a t i n g  to  o v e r s e a s
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i n v e s tm e n t  i n c e n t i v e s  have h e lp e d  th e  American b u s i n e s s  com

munity  i n  many ways b u t  have n o t  been w i t h o u t  c o n t r o v e r s y .

(5)  F o re ig n  Branch S a l e s  O f f i c e . A s a l e s  o f f i c e  i n  a 

f o r e i g n  n a t i o n  can i n c r e a s e  p r o f i t a b i l i t y  once some s a l e s  a r e  

made b e f o r e  e s t a b l i s h m e n t  o f  t h e  o f f i c e .  O b v io u s ly ,  t h e  e n 

t e r p r i s e  w i l l  b e n e f i t  b e c a u s e :  t h e  s t a f f  w i l l  be a b l e  t o  f u r 

t h e r  f a m i l i a r i z e  i t s e l f  w i t h  t h a t  m a rk e t ;  t h e  s t a f f  may r e a 

l i z e  t h a t  a change in  t h e  p r o d u c t  i s  n e c e s s a r y  t o  f i t  l o c a l  

n e e d s ;  t e c h n i c a l  s t a f f  may be added i f  s e r v i c e  i s  r e q u i r e d  on 

the  p r o d u c t .

Ç6 ) L i c e n s i n g . B e fo re  t h e  m a n u fa c tu re  o f  t h e  p r o d u c t  in  

a f o r e i g n  n a t i o n  can t a k e  p l a c e  l i c e n s i n g  may be n e c e s s a r y .  

O ften  t h e r e  i s  no c h o i c e ,  o r  t h e  h o s t  government may n o t  a l lo w  

e s t a b l i s h m e n t  o f  m a n u f a c tu r in g  o p e r a t i o n s  a t  a l l .  I f  t h e r e  

i s  a c h o ic e  i n  l i c e n s i n g  a l o c a l  e n t e r p r i s e  o r  a f o r e i g n  o n e ,  

companies may choose  l i c e n s i n g  b e c a u s e :  t h e r e  i s  a p o s s i b i l i 

t y  o f  r e g u l a t i o n s  imposed which  may be  h i g h l y  r e s t r i c t i v e  and 

t h u s ,  t h e  "p rob lem s o f  f o r e i g n  c o n d i t i o n s "  can be assumed by 

th e  l i c e n s e e ;  and ,  i t  i s  p r o b a b l e  t h a t  l i c e n s i n g  can be a 

v e r y  p r o f i t a b l e  in v e s tm e n t .

(7) L i c e n s in g  w i th  P a r t i a l  Ow nersh ip . " L i c e n s i n g  a 

fo r e ig n - o w n e d  company w i t h  m i n o r i t y  ow nersh ip  i n t e r e s t  on th e  

p a r t  o f  t h e  l i c e n s i n g  f i r m  may r e p r e s e n t  a l o n g - t e r m  method 

o f  p a r t i c i p a t i n g  in  t h e  f u t u r e  p r o f i t s  from th e  l i c e n s i n g  

o p e r a t i o n . "17
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Ç8 ) J o i n t  V e n t u r e s . J o i n t  v e n t u r e s  a r e  o f t e n  t h e  o n ly  

o p p o r t u n i t i e s  f o r  a U.S. company t o  b r e a k  i n t o  a f o r e i g n  m ar

k e t .  T ab le  1 i l l u s t r a t e s  t h i s  p o i n t .

( 9 ) .  Wholly Owned M a n u f a c tu r in g  Branch P l a n t s  o r  Sub

s i d i a r i e s  . Wholly owned m a n u f a c t u r in g  p l a n t s  in  f o r e i g n  c o un 

t r i e s  have  b o t h  s p e c i f i c  and h i s t o r i c a l  a d v a n t a g e s ,  as w e l l  

as some d i s a d v a n t a g e s .  I t  h a s  b e e n  c o n s i d e r e d  as th e  ap p ro a ch  

which i s  l o g i c a l  f o r  s m a l l - s c a l e  o p e r a t i o n s  i n  a r e a s  where 

p r o d u c t s  o r  s e r v i c e s  a r e  d i s t r i b u t e d  i n  a f a s h i o n  which  i s  r e 

l a t i v e l y  th e  same as in  t h e  home c o u n t r y .  T h is  a l s o  i s  a 

p r a g m a t i c  a p p ro a c h  i n  c a s e s  where t h e  h o s t  c o u n t ry  i s  more 

th a n  w i l l i n g  t o  a l lo w  t h e  commencement o f  o p e r a t i o n s  due t o  

the  type  o f  b u s i n e s s  and amount o f  c a p i t a l  and l e v e l  o f  t e c h 

no logy  t o  b e  b r o u g h t  i n .  In  su c h  a c a s e ,  t h e  b e n e f i t  i s  n o t  

on ly  t o  t h e  p a r e n t  company b u t  t o  t h e  h o s t  n a t i o n  as w e l l .

G rea t  B r i t a i n  has  been  a s h i n i n g  example o f  t h i s  t y p e  

o f  i n v e s tm e n t .  A 1965 s tu d y  shows t h a t  77 p e r c e n t  o f  American 

b u s i n e s s  a s s e t s  t h e r e  were i n  t h i s  c a t e g o r y ,  w h i l e  14 p e r c e n t

were h e l d  by s u b s i d i a r i e s  which have  a t  l e a s t  50 p e r c e n t  Ame-
19

r i c a n  o w n e r sh ip .  A lso ,  i n  B r i t a i n ,  ESSO-U.K., f o r  e x am p le ,

has  been w h o l ly  owmed by S t a n d a r d  O i l  o f  New JerseyCnow EXXON)
20s i n c e  t h e  l a t t e r  p a r t  o f  t h e  1 9 th  c e n t u r y .

T ab le  2 g iv e s  a more d e t a i l e d  l i s t i n g  o f  a d v a n ta n g e s

and d i s a d v a n t a g e s .

CIO) M u l t i n a t i o n a l  Management O r g a n i z a t i o n . T h e re  a r e  

two b a s i c  t y p e s  o f  o r g a n i z a t i o n ;  t h e  " w o r ld  c o r p o r a t i o n  f o r 

mat" and " i n t e r n a t i o n a l  d i v i s i o n  f o r m a t . "  In  each  i n s t a n c e .
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T a b le  1

Reasons f o r  use  o f  J o i n t  V e n t u r e s ^^

Reasons f o r  f o r e i g n  company p a r t i c i p a t i o n  w i t h  a U.S . f i r m
B u s in e s s  c o n s i d e r a t i o n s :

1. To o b t a i n  f r a n c h i s e  l i c e n s e ,  o r  o t h e r  s p e c i a l  
c o n c e s s i o n s  h e l d  by th e  f o r e i g n  p a r t n e r

2. To o b t a i n  l o c a l  p a r t n e r s  whose i n f l u e n c e  o r  
knowledge o f  l o c a l  c o n d i t i o n s  i s  r e q u i r e d

3. To t a k e  a d v a n ta g e  o f  m a n u f a c t u r in g  f a c i l i t i e s  
o r  d i s t r i b u t i o n  o r g a n i z a t i o n  o f  an e x i s t i n g  
company

4. To o b t a i n  l o c a l  c a p i t a l  t o  f i n a n c e  t h e  v e n t u r e
5. To r e c e i v e  p a r t i c i p a t i o n  i n  exchange  f o r  l i 

c e n s i n g  p r o c e s s  o r  f o r m a t i o n  o f  j o i n t  v e n t u r e  
r e p r e s e n t i n g  a  p o o l i n g  o f  know-how from two o r  
more p a r t i c i p a n t s

6 . To s h a r e  r i s k  w i th  l o c a l  i n v e s t o r s  b e c a u se  o f  
s p e c i a l  economic  o r  p o l i t i c a l  c o n s i d e r a t i o n s

7. To p e r m i t  s m a l l  U.S. c o n c e rn s  t o  expand ab road  
w i t h  m in im al  c a p i t a l  o u t l a y

L ega l  and Tax c o n s i d e r a t i o n s :
8 . To t a k e  a d v a n ta g e  o f  t a x  o r  d u ty  exem pt ions  

h e l d  by an e x i s t i n g  company
9. To comply w i t h  f o r e i g n  s t i p u l a t i o n s  r e q u i r i n g  

l o c a l  p a r t i c i p a t i o n  o r  r e s e r v i n g  c e r t a i n  
k in d s  o f  b u s i n e s s  f o r  n a t i o n a l s

10. To a v o id  h i g h e r  t a x  r a t e s  som etim es  a p p l i e d  to  
companies which  a re  w h o l ly  f o r e i g n  owned

11. To u t i l i z e  t a x  c r e d i t s  w hich  may be a v a i l a b l e  
t o  an e x i s t i n g  company

P o l i t i c a l  c o n s i d e r a t i o n s :
12. To o b t a i n  o f f i c i a l  and p o p u l a r  g o o d w i l l  where 

l o c a l  p r i d e  o r  n a t i o n a l i s m  i s  an im p o r t a n t  
f a c t o r .

P i t f a l l s  and d i s a d v a n t a g e s  t o  U.S. f i r m s  o f  f o r e i g n  c a p i t a l  
p a r t i c i p a t i o n

1. The d an g e r  o f  d e a d lo c k  where  f o r e i g n  and  l o c a l  c o n 
t r o l  a r e  e v e n ly  d i v i d e d  and c l o s e l y  h e l d

2. The r i s k  o f  b e i n g  ' f r o z e n  o u t ' i f  l o c a l  i n t e r e s t s  
h o ld  m a j o r i t y  c o n t r o l

3. I f  the  U.S. company has m a j o r i t y  c o n t r o l ,  t h e  r i s k  
o f  l e g a l  a c t i o n  o r  o b s t r u c t i o n i s m  from  d i s s a t i s f e i d  
m i n o r i t y  s h a r e h o l d e r s

4. C o n f l i c t  o f  i n t e r e s t  be tw een  l o c a l  s h a r e h o l d e r s  s e 
ek in g  h ig h  r e t u r n  and t h e  u s u a l  American o b j e c t i v e  
o f  plowback and e x p a n s io n
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Table  2
21A p p r a i s a l  o f  Use o f  Wholly Owned F o r e ig n  S u b s i d i a r i e s

Advan tages  o f  e s t a b l i s h i n g  w h o l ly  owned s u b s i d i a r i e s  a b ro a d :
1. E a r n in g  a r e  n o t  s u b j e c t  t o  U.S. t a x  u n t i l  r e m i t t e d  

t o  t h e  U.S. as  d i v id e n d s
2. E f f e c t i v e  r a t e  o f  t a x  on p r o f i t s f D i v i d e n d s  to  t h e  

p a r e n t  company) may be l e s s  t h a n  th e  r a t e  u n d e r  a 
b r a n c h  form o f  o p e r a t i o n

3. S u b s i d i a r y  company a b r o a d - -
a) Has same s t a t u s  as l o c a l  company
b) O f f e r s  p o s s i b i l i t y  f o r  a v a r i e t y  o f  f u n c t i o n s
c) I s  p a r t i c u l a r l y  s u i t e d  when s e v e r a l  e x p o r t e r s  

combine i n  e x p o r t  t r a d i n g  o r  when e x p o r t e r  
a s s o c i a t e s  w i t h  an o v e r s e a s  c o n c e rn  i n  marke-  
c e r t a i n  goods

D is a d v a n ta g e s  o f  e s t a b l i s h i n g  w h o l ly  owned s u b s i d i a r i e s  a b ro a d :
1. D iv id en d s  from f o r e i g n  s u b s i d i a r y  o p e r a t i o n  a r e  

n o t  i n c l u d e d  i n  85 p e r c e n t  d i v i d e n d s - r e c e i v e d  d e 
d u c t i o n

2. Must o b t a i n  r u l i n g  from I n t e r n a l  Revenue S e r v i c e  
t h a t  exchange  o f  b r a n c h  a s s e t s  f o r  s t o c k  s u b s i -  
d i a r y ( i n  c a s e  o f  s w i t c h  o f  th e  form o f  f o r e i g n  
o p e r a t i o n s )  i s  n o t  f o r  t a x  a v o id a n c e

3. I f  a c o u n t r y  imposes  a d i v i d e n d - w i t h o l d i n g  t a x  i n  
a d d i t i o n  t o  t h e  t a x e s  i t  imposes on p r o f i t s  (com
m e r c i a l  and i n d u s t r i a l )  e a r n e d  w i t h i n  t h e  c o u n t r y ,  
t h e  t o t a l  e f f e c t i v e  t a x  r a t e  on d i s t r i b u t e d  p r o f i t s  
o f  a s u b s i d i a r y  may be  g r e a t e r  t h a n  t h a t  f o r  
b r a n c h  o p e r a t i o n

4. S u b s i d i a r y  may be  s u b j e c t  t o  t h e  d o u b le  t a x a t i o n  
i n  t h e  a b s e n c e  o f  t r e a t y  ag reem en t  be tw een  t h e  two 
c o u n t r i e s  as  t o  d o u b le  t a x a t i o n ,  p r o v i d e d  t h a t  t h e  
s u b s i d i a r y  i s  managed and d i r e c t e d  by th e  p a r e n t

5. S u b j e c t  t o  l o c a l  laws and r e g u l a t i o n s :
a) Labor l e g i s l a t i o n
b) Employment o f  n a t i o n a l s
c) P a y r o l l  r u l e s  o f  n a t i o n a l s
d) B u s i n e s s  o r  company laws^ e . g .  l i c e n s e s

6 . P o s s i b l e  governm ent  d i s c r i m i n a t i o n  o r  n a t i o n a l i z a 
t i o n

Wholly owned o p e r a t i o n s  a r e  h i s t o r i c a l l y  f a v o r e d  f o r  t h e s e  
r e a s o n s  ;

1. Ease  o f  a d m i n i s t r a t i o n  and q u a l i t y  c o n t r o l
2.  Maximum s e c u r i t y  f o r  p r o p r i e t a r y  b u s i n e s s  m ethods ,  

and know-how
3. Maximum f i n a n c i a l  f l e x i b i l i t y  w i t h  r e s p e c t  t o  d i v i 

dend p o l i c y ,  r e i n v e s t m e n t  o f  e a r n i n g s ,  in te rco m p a n y
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T ab le  2 
( c o n t i n u e d )

t r a n s a c t i o n
4. No n e c e s s i t y  t o  s h a r e  p r o f i t s  w i th  o u t s i d e r s
5. U.S. t a x  ad v an tage  i f  p a r e n t  company owns 95 p e r 

c e n t  o r  more o f  s u b s i d i a r y - -  i n  c e r t a i n  l o s s  s i t u a 
t i o n s ,  such  as e x p r o p r i a t i o n

6 . Absence o f  any p ro b lem  o f  r e l a t i o n s h i p  w i t h  l o c a l  
owners

p o l i c y  d e c i s i o n s  a r e  made i n  t h e  home o f f i c e ,  w h i l e  d i r e c t o r s  

i n  th e  s u b s i d i a r y  o f f i c e s  a r e  g iv e n  t h e  o p p o r t u n i t y  t o  u se  

t h e i r  own manner o f  c a r r y i n g  o u t  t h o s e  p o l i c i e s .  P l a n n in g  

and c o n t r o l  o f  t h e  a f f i l i a t e s  o r  s u b s i d i a r i e s  i s  done i n  t h e  

home o f f i c e .  I n  th e  "w o r ld  c o r p o r a t i o n  fo rm at"  one f i n d s  

" t h e  b a s i c  b u s i n e s s  f u n c t i o n s  o f  r e s e a r c h  and d e v e lo p m e n t ,  

m a n u f a c t u r i n g ,  m a r k e t i n g ,  and f i n a n c e  a r e  merged f o r  d o m e s t i c  

and f o r e i g n  o p e r a t i o n s . " ^ ^ I n  t h e  " i n t e r n a t i o n a l  d i v i s i o n  f o r 

m a t ,"  i t  i s  c l e a r  t h a t  " a l l  f o r e i g n  o p e r a t i o n s  a r e  s e p a r a t e d  

from t h e i r  d o m e s t i c  c o u n t e r p a r t s  i n  an ' i n t e r n a t i o n a l  d i v i 

s i o n .  ' " 2 3

(11) M u l t i n a t i o n a l  Ownership  o f  E q u i ty  S e c u r i t i e s . I t  

has  become a p r a c t i c e  f o r  more and more c o r p o r a t i o n s  t h a t  have  

o p e r a t i o n s  in  many f o r e i g n  n a t i o n s  t o  o f f e r  open p a r t i c i p a 

t i o n  i n  t h e i r  o w n e rsh ip .  T h i s  was s e e n  as a v i a b l e  p l a n  by 

F r e d e r i c k  G. Donner i n  1967, who, a t  t h a t  t i m e ,  was cha i rm an  

o f  t h e  b o a r d  a t  Genera l  M o to rs ,  He s a i d ;

I n  my v iew ,  one o f  t h e  g r e a t e s t  c h a l l e n g e s  in  t h e  y e a r s  
ahead  i s  t o  f i n d  ways t o  a c c o m p l i sh  t h e  o b j e c t i v e  o f  
w o r ld -w id e  p a r t i c i p a t i o n  i n  t h e  ownersh ip  o f  m u l t i n a 
t i o n a l  b u s i n e s s . . .  What we i n  G enera l  Motors would l i k e
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t o  be a b le  t o  e x te n d  th e  same o p p o r t u n i t y  f o r  s t o c k  
ow nersh ip  p a r t i c i p a t i o n  t o  peo p le  o v e r s e a s  on t h e  
same b a s i s  as i t  i s  made a v a i l a b l e  t o  p e o p le  i n  t h e  
U n i t e d  S t a t e s . . . O u r  d e s i r e  t o  b ro ad en  o u r  b a s e  o f  
ow ne rsh ip  i s  c o n s i s t e n t  w i t h  G enera l  M o to rs '  w o r l d 
w ide  b u s i n e s s  a p p ro a c h ,  as w e l l  as  b e in g  aimed d i 
r e c t l y  a t  our  l a r g e r  o b j e c t i v e  to  h e lp  r a i s e  t h e  l e 
v e l  o f  economic  o p p o r t u n i t y  w he rev e r  we o p e r a t e  i n  t h e  
w o r l d . 24

At G.M. s p r e a d i n g  o f  t h e  ownership  was e n co u rag e d  in

th e  f o l l o w i n g  ways:  p u b l i s h i n g  o f  annua l  r e p o r t s  i n  f o u r

l a n g u a g e s ;  p u b l i s h i n g  o f  an n u a l  r e p o r t  b r i e f s  i n  30 European

new spapers  and m a g a z in e s ;  " s t o c k  l i s t e d  i n  f o u r  m a jo r  s t o c k

exchanges  o v e r s e a s , "  and " s e c o n d a r y  o f f e r i n g s  o f  s t o c k  were

made a b ro a d  i s s u e d  i n  t h e  form o f  B e a re r  D e p o s i to r y  R e c e ip t s

U n i t  w i t h  a ' u n i t '  r e p r e s e n t i n g  o n e - t w e n t i e t h  o f  a f u l l  s h a r e

o f  common s t o c k  to  red u c e  t h e  u n i t  p r i c e  f o r  s m a l l  i n v e s t o r s . "

The outcome o f  t h i s  p o l i c y  was t h a t  abou t  6 .5  m i l l i o n  s h a r e s
25were d i s p e r s e d  among h o l d e r s  i n  80 n a t i o n s .

Weston and Sorge  a g re e  t h a t  th e  movement tow ard  m u l t i 

n a t i o n a l  o w nersh ip  o f  m u l t i n a t i o n a l  c o r p o r a t i o n s  i s  a f a v o r a b l e

t r e n d ,  and t h a t  i t  i s  a " s a l u t o r y  development tow ard  a c h i e v i n g
2 fim u l t i n a t i o n a l  g o o d w i l l . "

T h u s ,  t h e  number and ty p e s  o f  MNCs change as c o r p o r a 

t i o n s  e v o lv e  i n t o  ^iNCs and go th ro u g h  th e  s t e p s  o f  d ev e lo p m en t  

where m u l t i n a t i o n a l  s t a t u s  i s  r e a c h e d .

H i s t o r i c a l  Development 

M u l t i n a t i o n a l  i n d u s t r i a l i s t s  have emphas ized  t h e  p o i n t  

t h a t  MNCs have  been  a round  f o r  a long  t im e  and t h e r e  i s  no 

need to  f e a r ,  o r  be shocked  by t h e i r  enormous g row th  r a t e
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d u r i n g  th e  p a s t  two d e c a d e s .  C h r i s t o p h e r  T u g e n d h a t ,  fo rm er  

s t a f f  member o f  t h e  F i n a n c i a l  T im e s (London) and now Member o f  

P a r l i a m e n t  and a d i r e c t o r  o f  P h i l l i p s  P e t ro le u m  o f  London, 

s t a t e s  t h a t  i n d u s t r i a l i s t s  p u t  t h e  blame o f  e x a g g e r a t i o n  

o f  t h e  c u r r e n t  s i t u a t i o n  on " p o l i t i c i a n s  and w r i t e r s . "  MNCs 

h ave  been  a round  f o r  q u i t e  some t im e .  I n t e r n a t i o n a l  b a n k in g  

began d u r i n g  t h e  Middle  Ages;  t r a d i n g  companies  h a v e  been  

t h o u g h t  t o  be founded  by t h e  M esopotamians ;  u n d e r  E l i z a b e t h  I ,  

E ng lan d  founded  th e  E a s t  I n d i a  Company; d u r i n g  t h e  l a s t  c e n 

t u r y  Am erican ,  B r i t i s h  and European  companies  r a n  s i z e a b l e  

" i n t e r n a t i o n a l  t r a d i n g  o p e r a t i o n s , "  even to  t h e  e x t e n t  t h a t  

some companies  r a n  t h e  u t i l i t i e s  i n  o t h e r  c o u n t r i e s ;  a l s o ,  a t  

t h e  same t i m e ,  a number o f  t h e  d e v e lo p e d  n a t i o n s  " e x p l o i t e d

th e  raw m a t e r i a l  and n a t u r a l  r e s o u r c e s  o f  L a t i n  A m e r ica ,  A s i a ,
7 7A f r i c a  and A u s t r a l i a  on a v a s t  s c a l e ; "  and by  1860 ,  many com

p a n i e s  began p r o d u c t i o n  o p e r a t i o n s  i n  f o r e i g n  c o u n t r i e s  w h e re 

by  i n  1914 a l a r g e  p o r t i o n  o f  t h e  super-MNCs had s u c h  f a c i l i 

t i e s  i n  v a r i o u s  n a t i o n s .

P r i o r  t o  World War I I ,  most o f  t h e  i n v e s t m e n t  and 

s t r e n g t h  o f  i n t e r n a t i o n a l  m a n u f a c t u r in g  companies  was i n  c o l o 

n i a l  and d e v e l o p in g  n a t i o n s .  A f t e r  t h e  w a r ,  MNCs b e g a n  t h e i r  

heavy  i n v e s tm e n t  p rogram a lo n g  w i t h  t h e  p o s t - w a r  r e b u i l d i n g  

p rogram  i n  W estern  E u ro p e .^ ^ A c c o rd in g  t o  t h e i r  book v a l u e ,

U.S. i n v e s t m e n t s  i n  Europe showed a re m a rk a b le  g row th ;  $1.4  

b i l l i o n ( 1 9 2 9 ) ; $1 .0  b i l l i o n ( 1 9 4 6 ) ; $21.5 b i l l i o n ( 1 9 6 9 ) . N a tu 

r a l l y ,  o t h e r  changes  r e s u l t e d  w i t h  t h i s  g row th  i n  i n v e s t m e n t s .  

For  exam ple ,  no l o n g e r  must  th e  g r e a t e s t  economic  h o l d i n g s  in
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a p a r t i c u l a r  c o u n t r y  be owned by c i t i z e n s  o f  t h a t  c o u n t r y ,  o r

even i f  t h i s  i s  a p r e - r e q u i s i t e ,  t h e  m a j o r i t y  o f  t h e  s h a r e s
29be i n  t h e  hands  o f  f o r e i g n e r s .

The d e v e lo p m e n t  o f  MNCs from t h e  1 9 th  c e n t u r y  was n o t  

r a p i d ,  n o r  d i d  i t  e n t i c e  v e r y  many com pan ie s .  F r i e d r i c h  

Bayer founded  h i s  company i n  Cologne,  Germany i n  1863,  and 

w i t h i n  2  y e a r s  be g an  g o in g  m u l t i n a t i o n a l  by i n v e s t i n g  i n  a 

p l a n t  i n  A lb a n y ,  New York .  In  1866, A l f r e d  N o b e l ,  b e g an  g o 

in g  m u l t i n a t i o n a l  by e s t a b l i s h i n g  an e x p l o s i v e s  p l a n t  i n  G er

many, which was o u t s i d e  h i s  n a t i v e  Sweden. A y e a r  l a t e r  S i n 

g e r  e s t a b l i s h e d  a se w in g  machine company i n  S c o t l a n d ,  and b e 

came t h e  f i r s t  e n t e r p r i s e  t h a t  p ro du ced  and s o l d  e s s e n t i a l l y  

th e  same p r o d u c t ,  u s i n g  th e  same l o g o ,  t h r o u g h o u t  t h e  w o r l d .

I t  h a s  c l a im e d  t o  be  t h e  f i r s t  o f  t h e  m u l t i n a t i o n a l s . ^^The 

S i n g e r  Company, f o r  ex am ple ,  h a s  e a r n e d  a lm o s t  a s u p r a n a 

t i o n a l  s t a t u s ,  t o u c h i n g  " t h e  n a t i o n a l  l i f e  o f  180 p o l i t i c a l
31j u r i s d i c t i o n s . "  I t  h a s  been  so  u n o b t r u s i v e  t h a t  even  Queen 

E l i z a b e t h  d i d  n o t  r e a l i z e  t h a t ,  upon v i s i t i n g  S i n g e r ' s  e s t a t e  

and f a c t o r y  i n  S c o t l a n d ,  t h a t  t h e  company was Am erican .  "We 

r e g a r d  th e  e n t i r e  w o r l d  as  an a r e a  o f  o p e r a t i o n , " s a y s  Donald 

P. K i r c h e r ,  S i n g e r ' s  cha i rm an  and c h i e f  e x e c u t i v e  o f f i c e r ,  " a t  

l e a s t  as  f a r  as we a r e  a b l e  t o  do so p o l i t i c a l l y . "3%

During  t h e  l a t t e r  p a r t  o f  t h e  1 9 th  c e n t u r y ,  companies  

went i n t e r n a t i o n a l  f o r  t h r e e  major  r e a s o n s ,  w i t h  p r o f i t  b e in g  

a p a r t  o f  e a c h  one :  ( 1 ) as  m a rk e ts  g o t  b i g g e r ,  and s t e a m s h i p s  

and t r a i n s  b r o u g h t  them t o  t h e s e  m a r k e t s ,  t h e  companies  knew
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i t  would be c h eap er  to  m a n u f a c tu r e  goods c l o s e r  to  t h e  m ar

k e t s  and sav e  t h e  c o s t  o f  s h i p p i n g .  (2) N a t i o n a l i s m  p l a y e d  a 

r o l e  a l s o ,  b ecause  i t  was so on  r e a l i z e d  t h a t  l o c a l  managers  

o p e r a t i n g  t h e  s u b s i d i a r y ,  who knew t h e  l o c a l  c u s to m e rs  would 

be a b l e  t o  o f f e r  more e f f i c i e n c y  and b r i n g  b e t t e r  r e s u l t s  

t h a n  someone in  c h a rg e  o f  e x p o r t s  a t  home. E d i s o n ' s  e s t a b 

l i s h m e n t  o f  a p l a n t  i n  Germany was e v id e n c e  o f  t h i s ,  and  a l s o  

o f  t h e  p r e f e r e n c e  o f  l o c a l  s u p p l i e r s  w i s h i n g  t o  have l o c a l  

goods .  C3) P r o t e c t i o n i s m  was a l s o  i m p o r t a n t  b e c a u s e  many 

c o u n t r i e s  c o n t i n u e d  t o  i n c r e a s e  t a r i f f s  on im p o r te d  g o o d s ,  b u t  

e n c o u r a g e d  b u i l d i n g  o f  p l a n t s  t o  c r e a t e  new j o b s .  W i l l i a m  

Lever  o f  t h e  Lever B r o t h e r s  soap  f i r m ,  f o r  ex am ple ,  s a i d  in

1902 t h a t  i f  t h e  t a r i f f s  on im p o r t s  g o in g  i n t o  H o l l a n d  and
33Belgium go any h i g h e r  t h e y  must  e s t a b l i s h  l o c a l  p l a n t s .

American companies were  n o t  shy a b o u t  e s t a b l i s h i n g  

t h e m s e lv e s  f u l l y .  By 1901,  t h e  W est inghouse  p l a n t  was t h e  

l a r g e s t  i n d u s t r i a l  f a c t o r y  i n  E n g la n d .  S t a n d a r d  O i l  was t h e  

l a r g e s t  p r o d u c e r  o f  o i l  i n  E u ro p e ,  and abo u t  o n e - f o u r t h  o f  t h e  

c a r s  made i n  England by 1914 ,  were  made by Ford .  Not a l l  a d 

v a n c e s  to w a rd  Europe were  made by A m ericans .  By 1906 ,  P e r c e 

v a l  P e r r y ,  an E ng l i sh m an ,  was a l r e a d y  i n  M ic h ig a n ,  w i t h  p l a n s ,  

a s k i n g  Henry Ford t o  e s t a b l i s h  o p e r a t i o n s  in  B r i t a i n .

The i d e a  o f  t h e  i n t e r n a t i o n a l  company was a l r e a d y  a s o 

l i d  one by 1914. John Dunning h a s  shown, how ever ,  t h a t  in  

t h a t  same y e a r  90 p e r c e n t  o f  i n t e r n a t i o n a l  i n v e s tm e n t s  were 

p o r t f o l i o  i n v e s t m e n t s , ^ V h i l e  to d a y  75 p e r c e n t  o f  t h e  c a p i t a l  

from d e v e lo p e d  n a t i o n s  comes i n  t h e  form o f  d i r e c t  i n v e s t m e n t s
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by c o r p o r a t i o n s . 35

D ur ing  th e  1920 ' s  and 1 9 3 0 ' s ,  many American companies 

s e t  up o p e r a t i o n s  in  Europe.  These  were  e i t h e r  o f  a h i g h l y  

t e c h n o l o g i c a l  n a t u r e  o r  were  o r i e n t e d  f o r  mass co nsu m p t io n .  

G e n e ra l  Motors and Ford had  s i z e a b l e  o p e r a t i o n s  t h e r e  as  w e l l  

as  companies  l i k e  Hoover ,  Remington Rand, and P r o c t o r  and 

Gamble. D uring  t h e  1930 ' s ,  c a r t e l s  were a l s o  p r a c t i c a l .  For 

e xam ple ,  in  1928,  S h e l l ,  Anglo-Pers ianC now known as  B r i t i s h  

P e t r o l e u m ) , and S t a n d a r d  O i l  o f  New J e r s e y  formed a c a r t e l  and 

s h a r e d  f a c i l i t i e s  o u t s i d e  t h e  U.S. They had  common p r i c i n g  

and e l i m i n a t e d  c o m p e t i t i o n .  Y e t ,  c a r t e l s  w ere  n o t  a lways th e  

b e s t  s o l u t i o n  b e c a u se  t h e r e  was no c e n t r a l  c o n t r o l . ^ ^ N e e d l e s s  

t o  s a y ,  t h e  c a r t e l s  gave t h e  c o r p o r a t i o n s  a chance  t o  p r a c t i c e  

i n t e r n a t i o n a l  m ethods ,  and a c t u a l l y  were t h e  p r e c u r s o r s  to  

t o d a y ' s  m u l t i n a t i o n a l  c o r p o r a t i o n s .

D i s t i n g u i s h i n g  f e a t u r e s  o f  modern MNCs a r e  i m p o r t a n t  

as compared w i th  t h e  t r a d i t i o n a l  c o r p o r a t i o n .  F i r s t ,  an " e n 

d u r i n g  a s p e c t  o f  t h e  b i g  c o r p o a t i o n  was i t s  b u r e a u c r a t i c  ma

c h i n e r y - -  more e n d u r i n g  t h a n  t h e  s t o c k h o l d e r s  who n o m in a l ly  

'ow ned '  i t s  a s s e t s ,  t h e  c r e d i t o r s  who lo a n e d  i t  money, t h e  

c u s to m e rs  on whom i t  r e l i e d . " ^ ^ i f  a " c o r p o r a t i o n  was l a r g e  

enough t o  g e n e r a t e  a p u b l i c  m arke t  f o r  i t s  s e c u r i t i e s ,  t h e  um

b i l i c a l  t i e  t o  i t s  s t o c k h o l d e r s  and d e b t h o l d e r s  was w eakened . .  

. .  . " 3 % e c o n d ,  by t h e  t im e  o f  t h e  1950 ' s , "  [ i ] n c r e a s i n g  s i z e  i n  

t h e  c o r p o r a t i o n  had  been  l e a d i n g  to  i n c r e a s i n g  s p e c i a l i z a t i o n  

o f  i t s  p a r t s .  I n c r e a s i n g  s p e c i a l i z a t i o n  meant i n c r e a s i n g  d i 

v i s i o n  o f  f u n c t i o n . " ^ ^ H e n c e ,  t h e  MNCs became m u l t i - f a c e t e d
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c o r p o r a t i o n s  w i t h  even some b i g  c o n g lo m e r a t e s . ^ 0

C e n t r a l  d i r e c t i o n  i s  a n o t h e r  d i s t i n g u i s h i n g  f e a t u r e  o f  

th e  MNC. While  each  MNC "h as  i t s  own p a r t i c u l a r  g l o b a l  s t r a 

t e g y ;  some a r e  h i g h l y  c e n t r a l i z e d  w h i l e  i n  some c a s e s  l o c a l  

management i s  r e l a t i v e l y  f r e e  o f  d e t a i l e d  head  o f f i c e  co n 

t r o l .  "^^Of c o u r s e ,  t h e i r  s t r a t e g i e s  a r e  l i n k e d  to  t h e  g e n e r a l  

m a n a g e r i a l  p o l i c i e s  o f  t h e  p a r e n t .  However, t h e  p rob lem s  

t h a t  a r e  e n c o u n t e r e d  by t h e  s u b s i d i a r i e s  o r  b r a n c h e s  a r e  d i f 

f e r e n t  ( i . e . . " l a n g u a g e s ,  l e g a l  s y s t e m s ,  and g o v e rn m e n ta l  p r e s 

s u r e s " )  and so  a r e  t h e  t y p e s  o f  p r o d u c t s  which a r e  p r o d u c e d .

For exam ple ,  a f u r n i t u r e  m a n u f a c t u r e r  w i l l  be l e s s  c e n t r a l i 

zed t h a n  a computer  m a n u f a c t u r e r ,  s i n c e  l o c a l  t a s t e s  p l a y  a 

g r e a t e r  i n t e r e s t  in  th e  p r o d u c t i o n  o f  f u r n i t u r e /  and t e c h n i c a l  

know-how would be more em phas ized  i n  t h e  computer  company, 

th u s  demanding more c e n t r a l i z a t i o n .  And y e t ,  t h e  s u b s i d i a 

r i e s  a r e  n o t  run  l i k e  s e p a r a t e  b u s i n e s s e s .  The s u b s i d i a r i e s  

f u n c t i o n  a c c o r d i n g  t o  a g e n e r a l  p o l i c y  o r  p l a n  w hich  has  been  

d e s i g n e d  a t  t h e  c e n t r a l  o f f i c e ,  o r  h e a d q u a r t e r s ,  and t h e i r  

o p e r a t i o n s  a r e  i n t e g r a t e d ,  f o r  t h e  most p a r t  w i t h  t h o s e  i n  

th e  home c o u n t r y .  T h e i r  e f f i c i e n c y  and p e r fo rm ance  i s  n o t  

b a s e d  on t h e i r  o p e r a t i o n  a l o n e ,  b u t  on how . th is  h e l p s  t h e  

c o r p o r a t i o n s  as  an e n t i t y .  P r e v e n t i o n  o f  a c o m p e t i t o r  from 

e n t e r i n g  one o f  i t s  m a rk e ts  can be  more im p o r t a n t  t h a n  a f i 

n a n c i a l  l o s s  by  t h a t  p a r t i c u l a r  s u b s i d i a r y . * 2

T h is  c h a r a c t e r i s t i c  o f  c e n t r a l  d i r e c t i o n  i s  r e l a t i v e l y  

a new phenomenon a r i s i n g  o u t  o f  t h e  t e c h n o l o g i c a l  b r e a k t h r o u g h s  

o f  t h e  19 50 ’ s .  P r i o r  t o  r a p i d  i n t e r n a t i o n a l  t r a v e l ,  and
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i n t e r n a t i o n a l  t e l e - c o m m u n i c a t io n s  and h i g h s p e e d  i n f o r m a t i o n  

d a t a  bank c o m p u te r s ,  t h e  s u b s i d i a r i e s ,  by n e c e s s i t y ,  were g e 

n e r a l l y  on t h e i r  own. I t  was n o t  an i n t e g r a t e d  i n t e r n a t i o n a l  

m a r k e t ,  b u t  e ach  s u b s i d i a r y  had  to  s e r v e  i t s  l o c a l  n e e d s .  A l 

s o ,  w i t h  t h e  a r r i v a l  o f  GATT(the G e n era l  Agreement o f  T a r i f f s  

and Trade)^^cam e g e n e r a l  g u i d e l i n e s  and r e g u l a t i o n s  c o n t r o l 

l i n g  t r a d e  among n a t i o n s ,  th u s  f u r t h e r i n g  t h e  a b i l i t y  o f  a 

MNC t o  i n t e g r a t e  i t s  o p e r a t i o n s .

S i z e  o f  t h e  c o r p o r a t i o n  h a s  a l s o  b e e n  c o n s i d e r e d  by 

some s c h o l a r s  as  b e i n g  a d i s t i n g u i s h i n g  f e a t u r e  o f  modern 

MNCs. However, i t  " i s  n o t  n e c e s s a r i l y  a good i n d i c a t o r  b e i n g  

' m u l t i n a t i o n a l . ' " 4 4  One example i s  t h e  B r i t i s h  S t e e l  C o rp o ra 

t i o n  which i s  owned by t h e  governm ent .  W hile  i t  i s  c o n s i d e r e d  

t o  be  one o f  t h e  l a r g e s t  o f  t h e  i n d u s t r i a l  c o n c e rn s  i n  t h e  

w o r l d ,  i t  o n ly  h a s  f a c i l i t i e s  w i t h i n  B r i t a i n ,  and th u s  i s  n o t  

a m u l t i n a t i o n a l  com pany .45

Economic Impact

M u l t i n a t i o n a l  c o r p o r a t i o n s  have  a c c r u e d  a g r e a t  d e a l  o f

economic power i n  r e c e n t  y e a r s .  T h is  h a s  l e d  a c a r e f u l  MNC

w a tc h e r  t o  s a y ;  " M u l t i n a t i o n a l  companies  a r e  becoming t h e
46c h a r a c t e r i s t i c  i n d u s t r i a l  o r g a n i z a t i o n  o f  t h e  a g e . "  Some o f  

t h e  l a r g e s t  MNCs w hich  a re  most  i n f l u e n t i a l  i n  W este rn  Europe 

a re  n o t  o n ly  t h e  l e a d e r s  in  t h e i r  i n d u s t r i e s ,  b u t  t h e i r  names 

a re  sometimes synonymous w i t h  t h e s e  i n d u s t r i e s .  I n c l u d e d  in  

t h i s  can be such  MNCs as Fo rd ,  G.M., S h e l l ,  E s s o ,  SKF, IBM, 

U n i l e v e r ,  P r o c t o r  and Gamble, A g fa -G e v ae r t  and O l i v e t t i .  More
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and more,  one f i n d s  t h a t  i n d u s t r i e s  a r e  n o t  a r r a n g e d  on t h e  

b a s i s  o f  c o u n t r y - b y - c o u n t r y ,

MNCs hav e  t h e  s h e e r  a b i l i t y  t o  t r a n s f e r  t h e i r  i n v e s t 

ments  a t  w i l l  w i t h i n  t h e  company t o  w h a te v e r  s u b s i d i a r y  th ey

may s e l e c t .  They can a l s o " a l l o c a t e  e x p o r t  m a r k e t s  be tw een  
47s u b s i d i a r i e s , "  and th u s  some n a t i o n s  p r o f i t  i n  t h e i r  b a l a n c e  

o f  payments  l e d g e r .  G enera l  M o to rs  and Ford p r o v i d e  u s  a 

view o f  how t h i s  o c c u r s .  G e n e r a l  Motors  m a n u f a c t u r e s  Vaux- 

h a l l s  i n  E n g la n d  and a l s o  b u i l d s  Opels  i n  Belg ium  and G e r 

many. They e x p o r t  V a u x h a l l s  t o  Canada and i n s t e a d  s e n d  

Be lg ium , n o t  German, Opels t o  t h e  U n i t e d  S t a t e s .  Fo rd  b u i l d s  

C o r t i n a s  i n  E ng lan d  and T aunuses  i n  Germany. They c h o se  

t o  im p o r t  o n l y  C o r t in a s  t o  t h e  U . S . ,  u n t i l  t h e y  d e c i d e d  t h a t  

C o r t i n a s  were no l o n g e r  g o in g  t o  be s e n t  h e r e .  I n s t e a d ,  

to d a y  P i n t o  e n g i n e s  a re  made i n  B r i t i a n ,  t h u s  c o m p e n sa t in g  

f o r  t h e  l o s s  o f  t h e  C o r t i n a  e x p o r t .  Germany l o s e s  o u t  in  

b o th  c a s e s .  L oca l  management h a s  no say  i n  d e c i d i n g  where  

th ey  would l i k e  t o  have e x p o r t  s a l e s  b e c a u se  t h e  w o r ld - w id e  

s t r a t e g i e s  a r e  d e c id e d  in  D e t r o i t  and D e a rb o rn ,  f o r  G.M. 

and F o r d ,  r e s p e c t i v e l y .  One m anager  o f  a G.M. s u b s i d i a r y  

i n  Europe  s a i d :  "GM a s s i g n s  u s  a  p l o t  o f  g r o u n d ,  and t h e n  

ju d g e s  u s  by w ha t  we grow on i t

I t  i s  a l s o  i n t e r e s t i n g  t o  n o t e  t h a t  t h e  u n i t s  o f  t h e  

MNC a r e  q u i t e  i n t e r d e p e n d e n t .  None o f  t h e  s t a n d a r d  model 

IBM-360 co m p u te rs  made o u t s i d e  America a r e  m a n u f a c t u r e d  in  

one c o u n t r y .  T h e i r  p l a n t s  i n  E n g la n d ,  F r a n c e ,  Germany, and 

I t a l y  each  make some o f  t h e  p a r t s ,  and th e n  t h e y  a r e  f i n a l l y
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assem bled  f o r  s a l e .  Ford t r a c t o r s  a r e  made a t  t h r e e  d i f f e r e n t  

l o c a t i o n s - - B a s i l d o n  ( U .K . ) ,  Antwerp (Belgium and D e t r o i t .

A l l  t r a n s m i s s i o n s  a re  m a n u fa c tu re d  a t  Antwerp,  h y d r a u l i c s  and 

motors  a r e  made a t  B a s i l d o n ,  and D e t r o i t  makes t h e  g e a r s .  

I n t e r n a t i o n a l  H a r v e s t e r  makes t r a c t o r s  i n  a s i m i l a r  way i n  i t s  

F rench  and German b r a n c h e s .  M assey -F ergus  on has t h e  same 

t a s k - s h a r i n g  f u n c t i o n s  i n  i t s  t r a c t o r s  made in  t h e  U.S .  f o r  

e x p o r t  t o  Canada. The e n g i n e s  come from E n g la n d ,  t r a n s m i s 

s i o n s  from F ra n ce  and a x l e s  from Mexico. Some c o m p a n ie s ,  l i k e  

P h i l l i p s  E l e c t r i c a l  o r  O l i v e t t i  u s e  t h e  approach  were  one 

s u b s i d i a r y  w i l l  m a n u fa c tu re  o n ly  c e r t a i n  i t e m s ,  and t h e n  

depend on th e  o t h e r  b r a n c h e s  f o r  t h e  r e s t  o f  t h e  p a r t s ,

Much o f  t h e  economic im pac t  o f  MNCs r e l a t e s  t o  im p o r t s  

and e x p o r t s .  A 19 69 s t u d y  showed one example where  o n e - s i x t h  

o f  B e lg iu m 's  im p o r t s  and e x p o r t s  were  a c t u a l l y  in t r a co m p a n y  

a c t i v i t i e s  be tw een  Ford f a c t o r i e s  t h e r e  and in  Germany. A 

1966 B oard  o f  T rad e  s tu d y  showed t h a t  22 p e r c e n t  o f  B r i t a i n ’ s 

e x p o r t s  were  a c t u a l l y  in t r a c o m p a n y  t r a n s f e r s . ^ 0

F u r t h e r m o r e ,  MNCs have  a v e ry  s i g n i f i c a n t  economic  p o s i 

t i o n  o f  i n f l u e n c e  s i n c e  one e s t i m a t e  shows " t h a t  t h e  v a l u e  o f  

t h e i r  p r o d u c t i o n  o u t s i d e  t h e i r  own c o u n t r i e s  i s  now e s t i m a t e d  

to  exceed  th e  v a lu e  o f  w o r ld  t r a d e .

The MNCs have  c au se d  h a r d s h i p s  f o r  governments  when one 

c o n s i d e r s  th e  economic  f a c t o r ,  s i n c e  t h e  e n t e r p r i s e s  a r e  b e 

coming l e s s  and l e s s  c o n t r o l l a b l e .  As b u s i n e s s  works a c r o s s  

n a t i o n a l  l i n e s ,  governments  a r e  c o n s t r a i n e d  w i t h i n  t h e i r  u n i t s .  

Governments e x i s t  t o  b e t t e r  t h e  s t a n d a r d  o f  l i v i n g ,  red u c e
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unemploym ents ,  keep t h e  c u r r e n c y  s t a b l e  and r e g u l a t e  i n d u s t r y ,  

b u t  MNCs have hampered g o v e rn m e n ts '  a b i l i t y  t o  f u l f i l l  t h e s e  

f u n c t i o n s .

C ur rency  i n s t a b i l i t y

There  was a t im e  when t h e  U.S. b a l a n c e  o f  payments  was 

in  a good p o s i t i o n  and t h e  d o l l a r  r e s e r v e s  were o v e r f l o w i n g .  

T h e re  was a l s o  no th o u g h t  abou t  a d e v a lu e d  U.S. d o l l a r ,  and 

so t h e  U.S. government  had  no f e a r  abou t  t h e  g r e a t  amount o f  

c a p i t a l  l e a v i n g  t h e  c o u n t r y .  However,  c o n c e rn s  abou t  c u r 

r e n c y  i n s t a b i l i t y ,  and an u n f a v o r a b l e  b a l a n c e  o f  payments  grew 

d u r i n g  the  1960 ' s  and 19 7 G ' s ,  as more d o l l a r s  l e f t  t h e  U.S. 

f o r  i n v e s tm e n t s  i n  MNCs a b ro a d .

The s t a f f  o f  t h e  S e n a te  Subcommittee  on I n t e r n a t i o n a l  

T rad e  r e p o r t  in  1973 ,  ho w ev er ,  made i t  c l e a r  t h a t  MNCs a re  

r e a l l y  n o t  c a u s i n g  q u i t e  as  much harm as was e x p e c t e d .  The 

r e p o r t  s a y s :  " M u l t i n a t i o n a l s  a p p a r e n t l y  made a m ajor  p o s i t i v e  

c o n t r i b u t i o n  t o  t h e  c u r r e n t  a c c o u n t  o f  t h e  U.S . b a l a n c e  o f  

paym ents  and were n o t  a f a c t o r  in  t h e  d e t e r i o r a t i o n  o f  t h e  

b a s i c  b a l a n c e  o f  payments  d e f i c i t  d u r i n g  t h e  l a t e  I 9 6 0 ' s .

W hile  t h e  1973 T a r i f f  Commission s t u d y  r e p o r t s  t h a t  th e  U.S .  

b a l a n c e  o f  payments  p ro b lem  was c h i e f l y  due t o  t h e  t r a n s a c t  

t i o n s  w i th  Canada and J a p a n ,  no p rob lem  a r o s e  o u t  o f  t r a n s a c 

t i o n s  w i th  W estern  E urope .

In r e f e r e n c e  t o  t h e  T a r i f f  Com m iss ion 's  f i n d i n g s ,  t h e  

subcom m it tee  s t a f f  r e p o r t s  t h a t :

p r i v a t e  c o r p o r a t i o n s  a t  t h e  end o f  1971 c o n t r o l l e d  some 
$268 b i l l i o n  i n  s h o r t - t e r m  l i q u i d  a s s e t s ,  w i t h  t h e
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l i o n ' s  s h a r e  c o n t r o l l e d  by m u l t i n a t i o n a l  f i rm s  and banks 
h e a d q u a r t e r e d  in  t h e  U.S .  Movement o f  o n ly  a sm a l l  p o r 
t i o n  o f  t h e  $268 b i l l i o n  c o u ld  p roduce  m ass iv e  m onetary  
c r i s e s .  The s t u d y  p o i n t s  t o  th e  c r e a t i v e  r o l e  ÎNCs have 
p l a y e d  in  t h e  deve lopm en t  o f  the  i n t e r n a t i o n a l  money 
m a r k e t ;  b u t  a l s o  t h a t  such  f i r m s  and banks  c o u l d ,  w i t h 
o u t  any d e s t r u c t i v e  o r  p r e d a t o r y  m o t i v a t i o n s ,  f r u s t r a t e  
a c o u n t r y ' s  m one ta ry  p o l i c y  b e c a u se  o f  th e  m o b i l i t y  o f  
s h o r t - t e r m  c a p i t a l .  I n t e r e s t  r a t e  d i f f e r e n t i a l s  o r  
rumors o f  a c u r r e n c y  r e v a l u a t i o n ,  f o r  exam p le ,  c o u ld  
s e n d  b i l l i o n s  o f  d o l l a r s  o r  o t h e r  c u r r e n c i e s  from one 
c o u n t r y  s e e k i n g  to  m a i n t a i n  low i n t e r e s t  r a t e s  f o r  em
p loym ent  r e a s o n s  t o  a n o t h e r - - s e e k i n g  t o  m a i n t a i n  h igh  
i n t e r e s t  r a t e s  t o  a s su a g e  i n f l a t i o n a r y  p r e s s u r e . 53

During  th e  Johnson  a d m i n i s t r a t i o n , th e  U.S.  had  t o  b e g i n  

r e s t r i c t i n g  f o r e i g n  i n v e s tm e n t  by U.S. MNCs, banks  and f i n a n 

c i a l  i n s t i t u t i o n s ,  b e c a u s e  i t  was p e r c e i v e d  t h a t  t h e  MNC w a s ,  

a t  l e a s t  p a r t i a l l y ,  t o  blame f o r  t h e  huge b a l a n c e  o f  payments  

d e f i c i t .  A l though  t h e  MNC d i d  n o t  d e l i b e r a t e l y  p l a n  t o  d i s 

t u r b  t h e  b a l a n c e ,  t h e  d e f i c i t  was s t i l l  t h e r e  and som eth ing  

had t o  be done abou t  i t .

On F e b r u a r y  10, 1965, P r e s i d e n t  Lyndon. Jo h n so n  s e n t . a  

message t o  Congress  r e g a r d i n g  t h e  b a l a n c e  o f  payments  and th e  

go ld  p o s i t i o n . R e g a r d i n g  t h e  o u t f lo w  o f  c a p i t a l  he p r o p o s e d  

the  f o l l o w i n g :

. . . t o  m a i n t a i n  and s t r e n g t h e n  ou r  c h e c k r e i n  on f o r e i g n  
use  o f  U n i ted  S t a t e s  c a p i t a l  m a r k e t s ,  I a sk  t h e  Congress

. . .  t o  e x te n d  th e  I n t e r e s t  E q u a l i z a t i o n  Tax f o r  two y e a r s  
beyond December 31,  1965.

. . . t o  b roaden  c o v e ra g e  t o  non-bank  c r e d i t  o f  o n e - t o -  
t h r e e  y e a r  m a t u r i t y ;

. . . t o  s tem and r e v e r s e  t h e  s w e l l i n g  o f  U.S. bank lo an s  
a b r o a d ,  I have u se d  t h e  a u t h o r i t y  a v a i l a b l e  t o  me u n d e r  
t h e  Gore Amendment t o  t h e  Act t o  a p p ly  th e  I n t e r e s t  
E q u a l i z a t i o n  Tax t o  bank lo an s  o f  one y e a r  o r  more .

. . . t o  l i m i t  f u r t h e r  t h e  o u t f lo w  o f  bank l o a n s ,  I am a s k 
in g  th e  Chairman o f  t h e  Board o f  Governors  o f  th e
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F e d e r a l  Reserve System in  c o o p e r a t i o n  w i th  t h e  S e c r e t a r y  
o f  t h e  T r e a s u r y  t o  e n r o l l  t h e  b a n k in g  community i n  a 
m a jo r  e f f o r t  t o  l i m i t  t h e i r  l e n d i n g  a b r o a d .

. . . t o  e n s u r e  t h e  e f f e c t i v e  c o o p e r a t i o n  o f  t h e  b a n k in g  
community , I am r e q u e s t i n g  l e g i s l a t i o n  t o  make v o l u n t a r y  
c o o p e r a t i o n  by American b a n k e r s  in  s u p p o r t  o f  o u r  b a l 
ance  o f  payments  e f f o r t s ,  u nder  t h e  G overnm en t 's  a u 
s p i c e s ,  exempt from t h e  a n t i - t r u s t  laws w h e rev e r  such  
c o o p e r a t i o n  i s  e s s e n t i a l  t o  t h e  n a t i o n a l  i n t e r e s t ,

. . . t o  reduce  t h e  o u t f lo w  o f  b u s i n e s s  c a p i t a l ,  I am d i 
r e c t i n g  th e  S e c r e t a r y  o f  Commerce and the  S e c r e t a r y  
o f  t h e  T r e a s u r y  t o  e n l i s t  t h e  l e a d e r s  o f  American b u s i 
n e s s  in  a n a t i o n a l  campaign t o  l i m i t  t h e i r  d i r e c t  i n 
v e s tm e n t s  a b ro a d ,  t h e i r  d e p o s i t s  in  f o r e i g n  b a n k s ,  and 
t h e i r  h o l d i n g  o f  f o r e i g n  f i n a n c i a l  a s s e t s  u n t i l  t h e i r  
e f f o r t s - - a d d  t h o s e  o f  a l l  A m e r ic a n s - -h a v e  r e s t o r e d  b a l 
ance in  t h e  c o u n t r y ' s  i n t e r n a t i o n a l  a c c o u n t s . 55

On J a n u a r y  1 ,  1968,  P r e s i d e n t  Jo h n so n  i s s u e d  E x e c u t i v e  

O rde r  11387 "G overn ing  C e r t a i n  C a p i t a l  T r a n s f e r s  A b ro a d ."  T h is  

gave f u r t h e r  e l a b o r a t i o n  t o  t h e  U.S. p o l i c y  o f  e q u a l i z i n g  t h e  

b a l a n c e  o f  payments  d e f i c i t . 56 The E x e c u t i v e  O rde r  empowered 

th e  U.S. Depar tment  o f  Commerce's O f f i c e  o f  F o r e i g n  D i r e c t  I n 

v e s tm e n t s  t o  a d m i n i s t e r  t h e  p rogram  d e s c r i b e d  by Jo h n son .

The c u r r e n t  " F o r e i g n  D i r e c t  I n v e s tm e n t  R e g u l a t i o n s "  a r e  q u i t e  

complex ,  and a r e  th u s  summarized f o r  t h e  c o n v e n ie n c e  o f  th e  

r e a d e r  i n  Appendix A. These  r e g u l a t i o n s  d e a l  p r i m a r i l y  w i t h  

t h e  r e s t r a i n t  p l a c e d  on i n v e s tm e n t  f i n a n c i n g  o f  " a f f i l i a t e d  

f o r e i g n  n a t i o n s "  made by American " d i r e c t  i n v e s t o r s . "

T r a n s f e r  o f  Technology

K e i t h  P a v i t t  s t a t e d  a few y e a r s  ago t h a t  Mi'ICs and t e c h 

n o lo g y  "have  u p s e t  t h e  c l a s s i c a l  t h e o r y  o f  w o r ld  t r a d e ,  s u g g e s 

t i n g  t h a t  t h e r e  a r e  new f a c t o r s  o f  p r o d u c t i o n  t h a t  must  be 

lo o ked  a t , '  and t h a t  a s su m p t io n s  about  t h e i r  i n t e r n a t i o n a l
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m o b i l i t y  may be w r o n g . S p e n d i n g  on r e s e a r c h  and development

(R § D) h a s  r e a c h e d  t h e  p o i n t  be tween  1 .5  p e r c e n t  and 3 p e r c e n t
5 8o f  GNP in  t h e  d e v e lo p e d  n a t i o n s  o f  t h e  OECD. P a v i t t  goes on 

to  s a y  t h a t  " t e c h n o l o g y  and t h e  m u l t i n a t i o n a l  form a re  m u tu a l -
cq

l y  d e p e n d e n t . "

F u r t h e r m o r e ,  t e c h n o lo g y  and t h e  m u l t i n a t i o n a l  f i r m  
a r e  m u tu a l ly  d e p e n d e n t .  Most i n d u s t r i a l  r e s e a r c h  and 
development  (R § D) i s  p e r fo rm ed  i n  l a r g e - - a n d  t h e r e 
f o r e  p r o b a b l y  m u l t i n a t i o n a l - - f i r m s .  In  e i g h t  i n d u s t r i a l 
l y  advanced  OECD c o u n t r i e s ,  e i g h t  f i r m s  a c c o u n t  f o r  b e t 
ween 30% and more th a n  50% o f  a l l  i n d u s t r i a l  R 5 D; and 
i n  t h e  N e t h e r l a n d s ,  t h e  f i r s t  f i v e  f i r m s  a c c o u n t  f o r  
n e a r l y  65% o f  t h e  t o t a l .  And w h i l e  m u l t i n a t i o n a l  f i r m s  
employ a v e r y  h i g h  p r o p o r t i o n  o f  t e c h n o l o g i c a l  r e s o u r c e s  
i n  t h e  OECD a r e a ,  t h e i r  management and o p e r a t i o n  h ave  b e 
en c o n s i d e r a b l y  f a c i l i t a t e d  by t e c h n o l o g i c a l  advances  i n  
c o m m u n ica t io n s ,  t r a n s p o r t a t i o n  and - -  more r e c e n t l y - - 
i n f o r m a t i o n ,g Q

One cann o t  s a y  t h a t  l a r g e  MNCs a re  t o t a l l y  r e s p o n s i b l e  

f o r  a l l  t h e  new i m p o r t a n t  i n n o v a t i o n s ,  a l t h o u g h  t h o s e  i n  t h e  

a r e a s  o f  " com m erc ia l  EDP c o m p u te r s ,  p h a r m a c e u t i c a l s ,  p l a s t i c s  

and n u c l e a r  e n e r g y , h a v e  been  made by them. S in c e  t h e  

1 95 0 ’ s ,  how ever ,  t h e r e  ha ve  been c o u n t l e s s  new o r  sm a l l  e n 

t e r p r i s e s  which have  come o u t  w i t h  i m p o r t a n t  i n n o v a t i o n s ,  such  

as " x e r o g r a p h y ,  i n s t a n t  p h o to g r a p h y ,  advanced  e l e c t r o n i c  com

p o n e n t s ,  l a r g e  and s m a l l  c o m p u t e r s . O f t e n ,  t h e  b r i l l i a n t  

s c i e n t i s t s  who made t h e  r a d i c a l  d i s c o v e r i e s  i n  t h e  l a b o r a t o 

r i e s  o f  t h e  new o r  s m a l l  companies had  p r e v i o u s  e x p e r i e n c e  w i t h  

t h e  l a r g e r  MNCs, And, many t im es  t h e  l a r g e r  e n t e r p r i s e s  a r e  

t h e  c u s to m e rs  f o r  t h o s e  p r o d u c t s .

F i n a l l y ,  i t  s h o u l d  be n o t e d  t h a t ;
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Both t e c h n o lo g y  and t h e  m u l t i n a t i o n a l  f i r m  have been 
h e a v i l y  i n f l u e n c e d  by t h e  c o n d i t i o n s  o f  i n d u s t r i a l  com
p e t i t i o n ,  As l e v e l s  o f  e d u c a t i o n  have  r i s e n ,  and th e  
e x p l a n a t o r y  powers o f  s c i e n c e  have  grown, i n d u s t r y  h a s  
come t o  r e c o g n i z e  t h a t  o r g a n i z e d  knowledge and t r a i n e d  
i n t e l l i g e n c e  a r e  an i m p o r t a n t  c o m p e t i t i v e  r e s o u r c e - - 
in  some s e c t o r s  t o d a y  more i m p o r t a n t  t h a n  t h e  c o s t  and 
a v a i l a b i l i t y  o f  c o n v e n t i o n a l  f a c t o r s  o f  p r o d u c t i o n .  In 
t h e  USA, t h i s  r e c o g n i t i o n  h a s  t ak e n  p l a c e  w i t h i n  t h e  
framework o f  a l a r g e ,  c o m p e t i t i v e ,  n a t i o n a l  m a r k e t ,  and 
r e s u l t e d  in  t h e  growth o f  i n d u s t r i a l  R § D o v e r  a p e r i o d  
e x t e n d in g  r o u g h ly  from 1910 t o  1965, and t h e  p a r a l l e l  
growth o f  u n i v e r s i t y - b a s e d  b u s i n e s s  s c h o o l s . g j

I t  m ust  n o t  be f o r g o t t e n  t h a t :

Whether f i r m s  be m u l t i n a t i o n a l  ( i . e . ,  w i t h  m anufac
t u r i n g  s u b s i d i a r i e s  i n  many c o u n t r i e s )  o r  n o t ,  t h e  n a 
t u r e  and th e  g rowing i m p o r t a n c e  o f  t h e  c o m p e t i t i v e  a d 
v a n ta g e  a f f o r d e d  by new t e c h n o l o g y ,  t o g e t h e r  w i t h  t r a d e  
and c a p i t a l  l i b e r a l i z a t i o n  and growing p r e s s u r e s  o f  com
p e t i t i o n ,  a r e  f o r c i n g  f i r m s  t o  e x p l o i t  b o t h  t e c h n o l o g i c a l  
knowledge and m a rk e t s  on an i n t e r n a t i o n a l  s c a l e , 5 4

Domest ic  employment

T here  have  been  v a r i o u s  c l a im s  as  t o  what  e f f e c t  o v e r 

s e a s  o p e r a t i o n s  o f  American I'jNCs h a s  had  on American d o m e s t i c  

employment. A r e p o r t  t h a t  was p r e p a r e d  f o r  a b o a rd  m e e t in g  

l a s t  y e a r  o f  th e  AFL-CIO M a r i t im e  T r a d e s  Depar tm ent  r e f l e c t s  a 

v e ry  g r im  view o f  what  e f f e c t  MNCs h ave  h a d  on American j o b s .  

The r e p o r t  s a y s ;

The i n d u s t r i a l  b a s e  o f  t h e  American economy i s  grow
i n g  w eaker .  For  t e n s  o f  t h o u s a n d s  o f  w o rk e rs  in  t h e  
t e x t i l e ,  e l e c t r o n i c s ,  c h e m i c a l ,  s t e e l ,  p o t t e r y ,  t o y ,  
s h o e ,  and o t h e r  U.S. i n d u s t r i e s ,  t h a t  b a s e  h a s  c o l l a p s e d .  
At l e a s t  a m i l l i o n  Am ericans  a r e  unemployed b e c a u s e  
t h e i r  j o b s  have  been  s h i p p e d  o v e r s e a s .  The c u r r e n c y  
s p e c u l a t i o n s  and t a x  a v o id a n c e  f a c i l i t a t e d  by  o v e r s e a s  
o p e r a t i o n s  a r e  m ere ly  r e f l e c t i o n s  o f  t h e  b a s i c  p r o b le m s .  
The b a s i c  p rob lem s  a r e  d e c r e a s e d  p r o d u c t i o n  and employ
m en t ,  d e c r e a s e d  m e r c h a n d i s e  e x p o r t s  and i n c r e a s e d  im
p o r t s . 5 5

The r e p o r t  goes on w i t h  i t s  c r i t i c i s m  o f  t h e  MNCs:
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The A m er ic an -b a se d  m u l t i n a t i o n a l s  have washed t h e i r  
hands  o f  t h e  m is e r y  c a u s e d  by t h e  shu t -do w n s  o f  t h e i r  own 
p l a n t s  i n  th e  U n i t e d  S t a t e s .  I n  p l a c e  o f  r e s p o n s i b i l i t y  
and c o n c e rn  f o r  t h e  w e l f a r e  o f  t h i s  n a t i o n ,  t h e y  have 
s u b s t i t u t e d  a ' m u l t i n a t i o n a l  m y th o l o g y . '  M u l t i n a t i o n a l  
myths would have  t h e  American p e o p le  b e l i e v e  t h a t ;

O v e rse as  o p e r a t i o n s  o f  m u l t i n a t i o n a l s  g r e a t l y  b e n e f i t  
Am erica .

L o sses  i n  t a x  r e v e n u e s ,  t r a d e  b a l a n c e s ,  and payment 
b a l a n c e s  a r e  more t h a n  made up by r o y a l t i e s  and d i v i 
dend paym ents .

O v e r s e a s  o p e r a t i o n s  a r e  n o t  d r i v i n g  American-made 
p r o d u c t s  o f f  t h e  s h e l v e s .

F o r e i g n  f a c i l i t i e s  a r e  n o t  ro b b in g  American-made 
goods o f  t h e i r  s h a r e  i n  t h e  w o r l d - e x p o r t  m a rk e t .

P l a n t  c l o s i n g s  do n o t  c o s t  American w o rk e rs  j o b s . g g  

The 19 73 T a r i f f  Commission r e p o r t  on MNCs, i n  t h e  e y es  

o f  th e  AFL-CIO M ar i t im e  T rad e s  C o u n c i l ,  a l s o  a t t e m p t e d  t o  mea

s u r e  th e  im p a c t  o f  American MNCs' o p e r a t i o n s  o u t s i d e  t h e  U .S .  

on d o m e s t i c  employment i n  t h e  U.S. The r e s u l t s  o f  t h i s  s t u d y  

showed, among o t h e r  t h i n g s ,  "wha t  w ou ld  have  happened"  i f  

MNCs would n o t  have  gone o v e r s e a s :  (1)  I f  t h e r e  would  n o t  be

any American p l a n t s  o v e r s e a s ,  t h o s e  h o s t  n a t i o n s  would  n o t  have

t h e i r  own p r o d u c t i o n  i n  t h o s e  s e c t o r s ,  and th u s  would im p o r t
7th e  same amount o f  p r o d u c t s  from t h e  U. S .^

N a t i o n a l  S e c u r i t y

T here  have  been  r e c e n t  a l l e g a t i o n s  t h a t  m u l t i n a t i o n a l  

c o r p o r a t i o n s  can  en dan g e r  t h e  U .S .  n a t i o n a l  s e c u r i t y .  S e n a t o r  

J a c k s o n  h a s  made comments t o  t h e  e f f e c t  t h a t  American MNCs,

i . e . ,  the  m a jo r  o i l  c o m p a n ie s ,  d u r i n g  t h e  r e c e n t  e n e rg y  c r i s i s  

p e r p e t r a t e d  su ch  a c r i s i s  f o r  t h e i r  own b e n e f i t ,  and t h u s  g r e a t  

s h o r t a g e s  e x i s t e d  n o t  o n ly  f o r  t h e  a v e r a g e  American c i t i z e n .
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b u t  f o r  th e  m i l i t a r y  as w e l l .  He f e l t  t h a t  a m i l i t a r y  f o r c e  

on r a t i o n e d  f u e l  i s  an i n e f f e c t i v e  f o r c e ,  and th u s  must always 

have  t h e  n e c e s s a r y  f u e l .  Worldwide o i l  companies can a f f e c t  

t h e  n a t i o n a l  s e c u r i t y ,  a c c o r d i n g  t o  J a c k s o n  and o t h e r s ,  and 

o t h e r  companies may a l s o  be  a b l e  t o ,  a c c o r d i n g  t o  t h i s  p r e m is e ,  

make t r a n s n a t i o n a l  d e a l s  and p e r p e t r a t e  t r a n s n a t i o n a l  schemes 

e n d a n g e r i n g  th e  s e c u r i t y  o f  n a t i o n s .

U.S. In v e s tm e n t  i n  Europe 

There  has  been  a v a s t  amount o f  l i t e r a t u r e  p u b l i s h e d  in  

r e c e n t  y e a r s  which h a s  c r i t i c i z e d  American in v e s tm e n t  i n  

E u rop e .  In  h i s  e s s a y ,  "Germ any 's  ' W e s t p o l i t i k ' "  i n  F o r e ig n  

A f f a i r s , W il ly  B ra n d t  r e a c t e d  t o  such  comments i n  a m i ld  way.

He s a i d :

t h e  community as  a whole  i s  l e s s  p r o t e c t i o n i s t  t h a n  
t h e  U n i ted  S t a t e s .  . .1 am n o t  one o f  t h o s e  who com
p l a i n  abou t  f o r e i g n  in v e s tm e n t  i n  E u ro pe ;  b u t  t h i s  
does  n o t  change t h e  f a c t  t h a t  among c e r t a i n  Europeans  
i t s  volume h a s  a ro u s e d  f e a r  o f  'A m e r i c a n i z a t i o n '  i n  t h e  
economic  and t e c h n i c a l  s e c t o r s . 0 °

The U.S. Depar tm ent  o f  Commerce r e p o r t s  t h a t  a bo u t  $14.7  

b i l l i o n  were  s p e n t  by U.S. f i rm s  i n  new o v e r s e a s  i n v e s tm e n t s  

i n  19 71, which was more t h a n  a 12 p e r c e n t  i n c r e a s e  f rom th e  

p r e v i o u s  y e a r .  The book v a lu e  o f  U. S. p l a n t s  o v e r s e a s  i s  

abou t  $7 8  b i l l i o n ,  w i t h  t h e  r e a l  v a lu e  e s t i m a t e d  a t  tw i c e  t h a t  

f i g u r e .  Many p e o p le  have th o u g h t  t h a t  t h e s e  i n v e s tm e n t s  might 

go to  th e  d e v e lo p in g  n a t i o n s ,  b u t  s u r p r i s i n g l y ,  most  have  gone 

t o  d e v e lo p e d  n a t i o n s  such  as B r i t a i n ,  West Germany, and F r a n c e ,  

as w e l l  as Canada,  b e c a u s e  o f  t h e  r e a d i l y  a v a i l a b l e  c a p i t a l ,  

t h e  e x i s t i n g  s k i l l e d  l a b o r  f o r c e s ,  e x i s t i n g  m arke ts  f o r  t h e i r
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p r o d u c t s ,  r e s e a r c h  and development  p o s s i b i l i t i e s ,  and t h e  

r e l a t i v e  p o l i t i c a l  s t a b i l i t y  [com pared  t o  L a t in  A m erica ,  f o r  

e x a m p l e ) . The e x p a n s io n  a f t e r  WWII was a l s o  c a t a p a u l t e d  by 

t h e  s t r o n g  U.S. d o l l a r ' s  p u r c h a s i n g  p o w er ,  and s u p p o r t e d  by 

t h e  l a r g e  g a in s  American c o r p o r a t i o n s  were  ab le  to  p r o v i d e  

t h r o u g h  i n c r e a s e s  i n  p r o d u c t i v i t y .  A key p o i n t ,  t h o u g h ,  h a s  

been  th e  e x p a n s io n a r y  v i t a l i t y  o f  American c o r p o r a t i o n s  them

s e l v e s  and t h e i r  e x e c u t i v e  p e r s o n n e l .  As t h e s e  MNCs s p r e a d  

t h r o u g h o u t  E u ro p e ,  many Europeans  w e re  a la rm ed  a t  t h i s  e c o n 

omic e x p l o i t a t i o n  and accused  American  MNCs o f  n e o c o l o n i a l i s m .  

J e a n - J a c q u e s  S e r v a n - S c h r e i b e r ' s  The American C h a l l e n g e , f i r s t  

p u b l i s h e d  in  1967,  became a runaway b e s t - s e l l e r  on t h i s  t o p i c  

and s e n t  s h i v e r s  t h ro u g h  t h e  o f f i c e s  o f  European  e x e c u t i v e s  and 

b o a r d  o f  d i r e c t o r s '  o f f i c e s .

With  t h i s  American e x p a n s io n  came a g r e a t  d e a l  o f  t h e  

Am erican  l i f e - s t y l e .  Upton S i n c l a i r  once w ro te  t h a t  "Thanks 

t o  t h e  m o v ie s ,  t h e  w or ld  i s  becoming u n i f i e d - - t h a t  i s ,  becoming 

A m e r i c a n i z e d . "  O bvious ly  i t  i s  n o t  o n ly  due t o  f i l m s ,  b u t  a 

p e n e t r a t i o n  o f  American p r o d u c t s ,  c u l t u r e  and i n g e n u i t y ,  a lon g  

w i t h  t e c h n o l o g i c a l  s u p e r i o r i t y  i n  many a r e a s .  While  S e rv a n -  

S c h r e i b e r  a cc u sed  European c o r p o r a t i o n s  o f  l e t t i n g  Americans 

t a k e  o v e r ,  o r  a l l o w in g  them t o  a l r e a d y  c o n t r o l ,  su c h  m ajo r  

i n d u s t r i e s  as c o m p u te rs ,  he h i m s e l f  h i r e d  an American s p e c i a l 

i s t  on a p o l i t i c a l  campaign t o  h e l p  him win a N a t i o n a l  Assembly 

s e a t  w i t h  th e  s l o g a n  r e m i n i s c e n t  o f  t h e  Kennedy d a y s ,  " I  can  

do more f o r  L o r r a i n e . "  M u l t i n a t i o n a l  c o r p o r a t i o n s  have o p e r a t e d  

w i t h  t h e  p r o f i t  m otive  in  mind, o f  c o u r s e ,  and have  a l s o  o f f 
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ended many p e o p l e  in t l i e  p r o c e s s .  On th e  o t h e r  h a n d ,  they  

c r e a t e d  new j o b s  and b r o u g h t  i n  new c a p i t a l  and o f t e n  h e lp e d  

out  t h e  h o s t  c o u n t r y ’ s economy. In  many i n s t a n c e s ,  t h e y  have 

n o t  been  e f f e c t i v e l y  c o n t r o l l e d  by l a b o r  u n i o n s ,  by consumer 

a d v o c a te s  o r  by governm en ts .  For q u i t e  some t i m e ,  l i t t l e  

c o n t r o l  was e f f e c t u a t e d  ove r  t h e  MNCs, b u t  t o d a y  t h e y  a re  con

t r o l l e d  t o  a g r e a t e r  d eg re e  by b o t h  t h e  home and th e  h o s t  

c o u n t r i e s .  And, th e  h o s t  c o u n t r y  i s  a lways i n  d a n g e r  o f  l o s 

in g  more by s t r i c t e r  r e g u l a t i o n s  thus  f u r t h e r  s e t t i n g  back  t h e  

t im e  when c o n t r o l  i s  p o s s i b l e .

E u ro p ean s  have w o r r i e d  a b o u t  t h e  American MNCs on t h e i r  

c o n t i n e n t ,  b u t  t h e y  have a p p r o x i m a t e ly  an e q u a l  amount o f  

money i n v e s t e d  i n  t h e  U.S. The main d i f f e r e n c e  i s  t h a t  two- 

t h i r d s  o f  t h e  European i n v e s t o r s  a r e  p r i m a r i l y  s a v e r s  who 

want  t o  make a p r o f i t  on i n v e s t m e n t  i n  t h e  U . S . ,  b u t  a re  n o t  

i n t e r e s t e d  i n  c o n t r o l l i n g  U .S .  e n t e r p r i s e s ,  w h i l e  American 

i n v e s t o r s  a r e  c o r p o r a t i o n s .  However, t h e  r a t e  o f  i n v e s tm e n t  

h as  i n c r e a s e d  more r a p i d l y  f rom  Europe t o  t h e  U.S. s i n c e  1971, 

than  from t h e  U.S. t o  E urope .

A g r e a t  p o r t i o n  o f  t h e  E uropean  i n v e s t m e n t s ,  t h e n ,  a r e  

p o r t f o l i o  i n v e s t m e n t s ,  w h i l e  t h e  American i n v e s t m e n t s  a re  in  

th e  d i r e c t  i n v e s tm e n t  c a t e g o r y .  P o r t f o l i o  i n v e s t m e n t s  a re  

s im p ly  i n v e s t m e n t s  made th r o u g h  th e  p u r c h a s e  o f  s h a r e  i n  f o r 

e i g n  companies  f o r  f i n a n c i a l  g a in  o n l y .  T h e re  i s  no c o n t r o l  

o f  t h e  o p e r a t i o n s  o f  t h e  f o r e i g n  com pan ies ,  and u s u a l l y  l i t t l e  

o r  no o w n e r s h ip  o f  t h e  p h y s i c a l  p l a n t s .  D i r e c t  i n v e s t m e n t s ,  

on t h e  o t h e r  h a n d ,  i n c l u d e  t h e  found ing  o f  b r a n c h e s  o r  su b 
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s i d i a r i e s  i n  t h e  h o s t  n a t i o n ,  o r  t a k e o v e r  o f  e x i s t i n g  s u b s i d i 

a r i e s  and p h y s i c a l  p l a n t s .  D i r e c t  i n v e s t m e n t s ,  t h e n ,  i n v o lv e  

t h e  e s t a b l i s h m e n t  o f  s u b s i d i a r i e s  i n  h o s t  n a t i o n s ,  w h i l e  p o r t 

f o l i o  i n v e s t m e n t s  p r i m a r i l y  i n v o l v e  t h e  p u r c h a s e  o f  s h a r e s  in  

f o r e i g n  e n t e r p r i s e s .

Much o f  t h e  European economy i s  d e p e n d e n t  on th e  Amer

i c a n  economy. For  exam ple ,  o n e - s i x t h  t o  o n e - f i f t h  o f  i n v e s t 

ments i n  E n g la n d ,  H o l l a n d ,  B e lg ium ,  and Luxembourg came from

A m e r ic an s ,  r i s i n g  t o  o n e - t h i r d  o f  new i n v e s t m e n t s  i n  Belg ium
72i n  one y e a r .

Many d i v e r s e  i n d u s t r i e s  a r e  owned by A m ericans .  The 

o i l  and a u to  i n d u s t r i e s  have  been  g e n e r a l l y  owned by Americans 

f o r  many y e a r s ,  w h i l e  more r e c e n t  /oner lean  o w n e rsh ip  h a s  e n 

t e r e d  i n t o  su c h  f i e l d s  as aluminum, e n g i n e e r i n g ,  p a p e r ,  p a c k 

a g in g ,  p r e c i s i o n  i n s t r u m e n t s ,  s p o r t i n g  g o o d s ,  and o t h e r s .  

T e c h n o l o g i c a l  p r o g r e s s  t h ro u g h  R § D h a s  been  a  h a l l m a r k  o f  

American o p e r a t i o n s  i n  E u ro p e ,  w h i l e  t h e  American s t y l e  o f

l i f e  h a s  added i n  t h e  m a r k e t i n g  o f  t h e  new p r o d u c t s  th ro u g h
73a d v e r t i s i n g ,  l e a s i n g  and in v e s tm e n t  c e r t i f i c a t e s  which a re  

now v e r y  p o p u l a r  i n  Europe .

D ur ing  th e  1960s ,  F ran ce  had  been  c o n s i d e r e d  th e  one 

c o u n t r y  t o  be  most s e l e c t i v e  a b o u t  r e c e i v i n g  American i n v e s t 

ments and  even  r e s t r i c t i n g  them more t h a n  o t h e r  European 

n a t i o n s .  F ra n ce  a l s o  r e f u s e d  t o  a l lo w  American e n t e r p r i s e s  

to  t a k e o v e r  F rench  com panies .  At t h e  same t i m e ,  de G au l le  

and Pompidou b o t h  c o n t i n u e d  to  t r y  t o  i n v i t e  new i n d u s t r i e s  

i n t o  the  u n d e rd e v e lo p e d  a r e a s  o f  F ra n c e .  The o t h e r  E uropean
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c o u n t r i e s  have been l e s s  r e s t r i c t i v e ,  i n t e r v e n i n g  o n ly  where 

t h e r e  were t h r e a t s  o f  t a k e o v e r  i n  some o f  t h e i r  l a r g e  compan

i e s .

American MNCs have t r i e d  t o  a t t u n e  t h e i r  o p e r a t i o n s  t o  

th e  m yr iad  o f  t h o s e  n a t i o n s  i n  t h e  Community, w i t h  th e  r e a l i z 

a t i o n  t h a t  no two n a t i o n s  a r e  e x a c t l y  a l i k e .  They have a l s o  

t r i e d  t o  a d a p t  t h e i r  p o l i c i e s  t o  th e  economic  g u i d e l i n e s  o f  

t h o s e  n a t i o n s ,  o f t e n  by n e c e s s i t y ,  i n  th e  r ea lm s  o f  t h e  compe

t i t i o n  l a w s , l a b o r  r e l a t i o n s ,  and t h e  g e n e r a l  modus o p e r a n d i  

o f  d o in g  b u s i n e s s  t h e r e .  R e s e a rc h  and developm ent  f u n c t i o n s  

have been  l o c a t e d  t h e r e  f o r  some i n d u s t r i e s ,  o f t e n  b e c a u s e  

t h e  m arket  r e q u i r e d  i t .  The C o n ta in e r  C o r p o r a t i o n  o f  A m erica ,  

f o r  exam ple ,  h a s  a m a n u f a c t u r i n g  p l a n t  i n  t h e  N e t h e r l a n d s ,  i n  

a d d i t i o n  t o  s e v e n  i n  L a t i n  A m erica .  The r e s e a r c h  and d e v e l 

opment i s  done on l o c a t i o n .  In  t h e  a r e a  o f  p a c k a g in g  d e s i g n  

t h i s  i s  n e c e s s a r y  by i t s  v e r y  n a t u r e . E x x o n ,  on th e  o t h e r  

h a n d ,  h a s  t h r e e  r e s e a r c h  c e n t e r s  a t  A b in g ton  ( B r i t a i n )  , Ham

b u rg  (Germany) , and F i n n i c i n c  ( I t a l y ) .  The r e s e a r c h  work i s  

done by t h e  n a t i o n a l s  o f  t h o s e  c o u n t r i e s ,  b u t  t h e  r e s u l t s  o f  

th e  r e s e a r c h  a re  s e n t  back  t o  t h e  U.S. f o r  f u r t h e r  s t u d y  o r  

im p l e m e n ta t i o n .  So i n  t h i s  i n s t a n c e ,  r e s e a r c h  i s  s e p a r a t e d  

from d e v e lo p m e n t .  American c o r p o r a t i o n s ,  a g a i n ,  have  t h e  dom

in a n c e  i n  b o t h  t h e  r e s e a r c h  and d e v e lo p m e n t ,  b e c a u s e  a l t h o u g h

r e s e a r c h  may be  in  o t h e r  n a t i o n s ,  t h e  g e n e r a l  scop e  o f  t h e
77r e s e a r c h  i s  g u id ed  by home o f f i c e  p o l i c i e s .

Y e t ,  t h e y  have s t i l l  h ad  t i g h t  r e i n s  o v e r  t h e  c a p i t a l  

deve lopm ent  o f  t h e i r  s u b s i d i a r i e s  i n  t h e  B.C. n a t i o n s .  As
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m eationed  b e f o r e ,  w ha tev e r  d e g re e  o f  freedom the  b r a n c h  o p e r 

a t i o n s  may h a v e ,  i t  i s  on ly  a f reed o m  to  work w i t h i n  th e  

g u i d e l i n e s  o f  t h e  p o l i c y  d e t e r m i n e d  a t  t h e  company h e a d q u a r 

t e r s .

The h o s t  n a t i o n s  have coped w i th  th e  American MNCs, p e r 

haps b e c a u s e  th e y  have been u n a b le  t o  a c t u a l l y  a f f e c t  t h e  

p o l i c y  d e c i s i o n s  in  th e  home c o u n t r y .  In  a d d i t i o n  t o  t h i s ,  

t h e  American government  t h r o u g h  Congress  and th e  A d m i n i s t r a 

t i o n  h a s  c a u s e d  some p rob lem s f o r  t h e  MNCs as w e l l  a s  t h e  h o s t  

g ov e rnm en ts .  The U.S.

c la im s  t a x  s o v e r e i g n t y  o v e r  American c i t i z e n s  a b r o a d .
I t  a p p l i e s  i t s  a n t i - t r u s t  l e g i s l a t i o n  e x t r a t e r r i t o r -  
i a l l y  t o  American f i r m s  i n  E u r o p e . . .  I t  d e s i r e s  t h a t  
t h e  American c o r p o r a t i o n s  a b ro a d  p u rc h a se  as much as  
p o s s i b l e  in  t h e  U n i t e d  S t a t e s  in  o r d e r  t o  improve t h e  
b a l a n c e  o f  payments  o f  t h e  mother  c o u n t r y .  For  t h e  
same r e a s o n  th e  government  i n  Washington demands from 
American c o r p o r a t i o n s  a p a r t i a l  r e p a t r i a t i o n  o f  t h e  
p r o f i t s  e a r n e d  in  Europe and f i n a n c i n g  o f  t h e i r  i n v e s t 
ments in  Europe i f  p o s s i b l e  w i t h o u t  d o l l a r s .

F u r t h e r m o r e ,

. . . t h e  American l e g i s l a t o r  and the  governm ent ,  b e c a u s e  
o f  t h e  volume o f  f o r e i g n  i n v e s t m e n t s ,  c an n o t  t o l e r a t e  
Am erican  c i t i z e n s  and c o r p o r a t i o n s  by p a s s i n g  and th u s  
e n d a n g e r i n g  the  e f f i c i e n c y  o f  American laws w i t h  t h e  
h e lp  o f  t h e i r  f o r e i g n  p r o p e r t y .

American l e g i s l a t o r s  f i n a l l y  r e a l i z e d  t h a t  t h e  t im e was r i p e

f o r  i n v e s t i g a t i o n  and in  19 73, two Sena te  comm ittees  h e l d

h e a r i n g s  on t h e  m u l t i n a t i o n a l  c o r p o r a t i o n .  The Subcom mit tee

on I n t e r n a t i o n a l  Trade  o f  t h e  F in a n c e  Committee h e l d  h e a r i n g s
79in  F e b r u a r y  and March, 1973, and  th e  Subcommittee on M u l t i 

n a t i o n a l  C o r p o r a t i o n s  o f  t h e  F o r e i g n  R e l a t i o n s  Committee h e l d  

h e a r i n g s  i n  March and A p r i l ,  1973 ,  on th e  ca se  o f  I . T . T .  and

Chile.GU
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The E.C. c o u n t r i e s  must n o t  c o n s i d e r  i n d i v i d u a l  p r o t e c 

t i o n i s t  p o l i c i e s  i f  t h e y  a r e  t o  be a p a r t  o f  a t r u e  community.

E u ro p e ,  as a community, must de c id e  w h e th e r  i t  w an ts  a " l i b e r a l
81o r  r e s t r i c t i v e  p o l i c y  tow ards  t h e  American c h a l l e n g e . "  A 

more r e s t r i c t i v e  p o l i c y  might  b r i n g  an American r e a c t i o n  a g 

a i n s t  European i n v e s tm e n t s  i n  th e  U.S. A p a r t  o f  t h e  new 

p o l i c y  t o  come s h o u ld  a l s o  i n c l u d e  European  MNCs l i k e  Anglo-

Dutch S h e l l  and U n i l e v e r ,  SKF and A g fa -G e v a e r t  and VFW-Fok- 
82k e r .  The U.S. and t h e  E .C.  c u r r e n t l y  have  t r a d e ,  t a r i f f  and 

i n v e s t m e n t  p roblems and must  e n t e r  i n t o  more s e r i o u s  n e g o t i 

a t i o n s  and t h e  Community must  be  u n i t e d  i n  t h i s  e f f o r t .  The 

E .C.  can  co nv ince  t h e  Americans to  s t o p  a p p l y i n g  U.S .  laws in  

t h e  Community n a t i o n s  o n ly  a t  t h e  p o i n t  where t h e r e  i s  a h a r 

m o n iz a t i o n  o r  u n i f i c a t i o n  o f  company laws w i t h i n  t h e  Community, 

and p e r h a p s  a " E u r o - c u r r e n c y . "  (However,  p r e s e n t  i n d i c a t i o n s  

show t h a t  e x t r a t e r r i t o r i a l i t y  o f  laws o n ly  a p p l i e s  when t h e  

a c t i o n  t a k e n  by an American c o r p o r a t i o n  on f o r e i g n  s o i l  a c t u 

a l l y  w i l l  a f f e c t  t h e  U .S . )  I f  th e  m arke t  i n  Europe  i s  u n i f 

orm, i t  would  th e n  a l s o  be p o s s i b l e  f o r  an i n s t i t u t i o n a l i z e d  

d e t e r r e n c e  o f  American t a k e o v e r s  o f  European  f i r m s  and m arke ts  

t o  be i n  e f f e c t . ^3

E uropean  MNCs

In o r d e r  t h a t  more European f i r m s  w i l l  be  a b l e  t o  be 

f u l l y  c o m p e t i t i v e  MNCs, m erg e rs  a r e  g e n e r a l l y  n e c e s s a r y .  Most 

E uropean  c o r p o r a t i o n s  which  a re  i n t e r n a t i o n a l  i n  s c o p e ,  do n o t  

have a  s u f f i c i e n t  f i n a n c i a l  b a s e  t o  compete  w i t h  U.S .  f i r m s .
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ü£ t h e  w o r l d ' s  500 b i g g e s t  e n t e r p r i s e s ,  55 a r e  l i s t e d  as B r i 

t i s h  c o m p a n ie s ,  30 a r e  German, 23 a r e  French and 8  a r e  I t a l 

i a n ,  w i t h  most o f  the  r e m a in d e r  b e i n g  American. I f  such  

E uropean  f i r m s  a re  t o  make s i g n i f i c a n t  p r o g r e s s ,  c r o s s - n a t i o n a l  

m erg e rs  a r e  n e c e s s a r y ,  b u t  i n  o r d e r  t h a t  such  a c t i o n s  be p r o 

f i t a b l e  and p e r m i s s i b l e ,  t h e r e  must b e  a European  company law.

With t h e  m y r ia d  o f  e x i s t i n g  l a w s ,  m erge rs  a r e  v e ry  d i f f i c u l t  
84t o  a t t a i n .

S o ,  c r o s s - n a t i o n a l  m erg e rs  w i l l  have  t o  t a k e  p l a c e  i f  

E u rop ean  MNCs a r e  t o  be v i a b l e  c o m p e t i t o r s  t o  t h e  American  

f i r m s .  T h ere  have  been  few s u c c e s s f u l  m erge rs  o f  E uropean  

companies  : A g f a - G e v a e r t ,  H o e c h s t - R o u s s e l - U c l a f ,  and ESN-Demag

b e i n g  among t h e  few. F i a t  h a d  b o u g h t  a 15 p e r c e n t  h o l d i n g  i n  

C i t r o e n ,  b u t  when F i a t  t r i e d  t o  a c q u i r e  a 40 p e r c e n t  s h a r e  o f  

th e  company,  th e  French government  o v e r r u l e d  t h e  move, b e c a u s e  

i t  f e l t  t h a t  i t  sh o u ld  " m a i n t a i n  t h e  in d epend en ce  o f  an imp

o r t a n t  F ren ch  i n d u s t r i a l  f i rm ." ® ^  Germany a l s o  e x e r c i s e d  a 

v e to  by d e n y in g  th e  p r o p o s a l  o f  t h e  F rench  f i r m ,  OFF, t o  buy  

30 p e r c e n t  o f  t h e  f i r m ,  G e l s e n k i r c h e n ,  which was Germany 's  

m a jo r  c o a l  and o i l  e n t e r p r i s e .  The German government s a i d  

t h a t  i t  w an ted  to  e n co u rag e  c l o s e r  c o o p e r a t i o n  among German 

f i r m s . T h e  r e c e n t  D u n l o p - P i r e l l i  merger  was a f a i l u r e ,  b e 

c au se  o f  management d i s p u t e s  and l a b o r  p rob lem s i n  I t a l y .  One 

German-Dutch merger  b e tw een  two a i r c r a f t  f i r m s ,  VFIV and F o k k e r ,  

has  been  s u c c e s s f u l  s i n c e  t h e y  w ere  b r o u g h t  t o g e t h e r  i n  1969, 

However,  t h e r e  a r e  two Anglo-Dutch  merged e n t e r p r i s e s  w h ich  

a re  now c o n s i d e r e d  v e n e r a b l e  v e t e r a n s  o f  European  m erg e r
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h i s t o r y .  R oya l-D u tch  S h e l l  was formed in U W 7 , and U n i l e v e r

was formed in  1929. Both have  been  models  f o r  f u t u r e  m e rg e r s ,
87y e t  so  few f i r m s  have  f o l lo w e d  in  t h e i r  f o o t s t e p s .

While  m erg e rs  h ave  o f t e n  been  a d v o c a t e d ,  t h e r e  has  been  

a g r e a t  d e a l  o f  d i s a p p o i n t m e n t  b e c a u se  t h e r e  has  been  a deep 

m i s u n d e r s t a n d i n g  o f  t h e  i n d u s t r i a l  r e a l i t i e s  w i t h i n  t h e  Com

m u n i ty .  T here  a r e  o b v io u s  a d v a n ta g e s  to  m e r g e r s ,  b u t  com panies ,  

l i k e  n a t i o n s  and i n d i v i d u a l s ,  have  s e p a r a t e  g o a l s  and i n t e r e s t s .  

O f te n  t h e  d i f f e r e n c e s  a r e  n e v e r  r e c o n c i l e d  and r e s u l t  i n  f a i l 

u r e ,  as i n  t h e  c a s e  o f  t h e  D u n l o p - P i r e l l i  f a i l u r e .

The p ro b le m  b r i n g s  us  ba ck  t o  American MNCs. These  

American e n t e r p r i s e s  have  d e f i n i t e  a d v a n ta g e s  o v e r  th e  E u ro 

pean  co m p an ie s .  American  MNCs which d e c id e  t o  p u r s u e  f o r e i g n  

o p e r a t i o n s  most  o f t e n  have  a h i g h  l e v e l  o f  t e c h n o l o g i c a l  e x 

p e r t i s e  i n  t h e i r  i n d u s t r i e s ,  and have  e a s i l y  a c c e s s i b l e  f i 

n a n c i a l  r e s o u r c e s .  So ,  t h e y  have  q u i t e  a b i t  t o  o f f e r  t o  t h e i r  

f u t u r e  p a r t n e r .  And, many t im es  European  companies  a re  anx ious  

t o  j o i n  w i t h  American f i r m s  b e c a u se  i t  s t r e n g h t e n s  t h e i r  compe

t i t i v e  p o s i t i o n .

Most o f t e n  Community comapnies c a n n o t  o f f e r  th e  same ad

v a n t a g e s  as  American MNCs, i n  e i t h e r  t h e  t e c h n i c a l  o r  f i n a n 

c i a l  s e c t o r s .  And, i f  t h e y  c an n o t  o f f e r  as much, t h e  scope o f  

E uropean  m erg e r s  i s ,  n a t u r a l l y ,  l i m i t e d .  In  a d d i t i o n ,  t h e r e  

i s  l i t t l e  i n c e n t i v e  t o  b e g in  c r o s s - n a t i o n a l  m erg e rs  in  E u rop e ,  

and  o f t e n  i n s u f f i c i e n t  means t o  f u l f i l l  t h e  a g re e m e n t s .  I t  i s  

j u s t  much s i m p l e r  f o r  Community companies t o  expand t h e i r  e x 

p o r t  s a l e s  t o  o t h e r  Community n a t i o n s ,  o r  t o  e s t a b l i s h
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s u b s i d i a r i e s  i n s t e a d  o f  f o l l o w i n g  th e  American p a t t e r n  o f  m er

g e r s  and t a k e o v e r s .  A l s o ,  t h o s e  "normal  j e a l o u s i e s ,  r i v a l r i e s ,  

and s u s p i c i o n s  o f  b ad  f a i t h  a r e  i n c r e a s e d ,  and i t  becomes h a r 

d e r  t h a n  e v e r  f o r  a s i n g l e  u n d i s p u t e d  d e c i s i o n - m a k e r  [ t o  com-
89mand] t h e  o b e d ie n ce  and r e s p e c t  o f  a l l  to  m erge ."

U n t i l  such t im e  as t h e r e  e x i s t s  a European company law 

on m e rg e rs  (and  r e s t r i c t i v e  p r a c t i c e s ) ,  th e  o u t lo o k  f o r  i n 

c r e a s e d  c r o s s - n a t i o n a l  E uropean  m ergers  i s  dim. The Community, 

how ever ,  h a s  been  w ork ing  to w a rd  a u n i f i e d  company p o l i c y  i n  

r e c e n t  y e a r s  which has  b e en  b a s e d  on A r t i c l e s  85 and 8 6  o f  t h e  

E .E .C .  T r e a t y .  C e r t a i n  p r e c e n d e n t s  have been  e s t a b l i s h e d ,  as 

w i l l  be i n d i c a t e d  i n  C h a p te r  4 ,  b u t  the  c o m p e t i t i o n  and m erge r  

p o l i c y  w i l l  n o t  be c o m p l e t e l y  d e f i n i t i v e  u n t i l  such  t im e  as  

t h e r e  i s  a European company law.
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Chapter  IV

D e f i n i t i o n s  o f  t h e  P o l i c y  Goals  
o f  t h e  European  Community

As th e  new l e g a l  sy s te m  o f  European company law i s  c r e 

a t e d ,  new p rob lem s  a l s o  come t o  mind, a s  t o  which  o f  t h e  

e x i s t i n g  n a t i o n a l  laws w i l l  a p p ly  and what c o n f l i c t  may e x i s t  

w i t h  t h e  laws o f  t h e  member s t a t e s .  The r e l a t i o n s h i p  o f  t h e  

new and e x i s t i n g  n a t i o n a l  law s  may c r e a t e  a c o n f l i c t i n g  s i t u 

a t i o n ,  s i n c e  t h e  new laws w i l l  form a law o f  t h e  group o f  

n a t i o n s  w h i l e  t h e  n a t i o n s  a r e  s t i l l  s o v e r e i g n  e n t i t i e s . ^

T h is  c h a p t e r  w i l l  i n c l u d e  a d i s c u s s i o n  o f  t h e  f o l lo w in g  

t o p i c s ;  t h e  i n s t i t u t i o n s  and powers o f  t h e  European  Commu

n i t y ,  t h e  o v e r a l l  p o l i c y  g o a l s  o f  E. C. c o n c e rn  i n  t h i s  s e c 

t o r ,  a n d ,  a summary o f  t h e  E. C. p h i lo s o p h y  i n  t h i s  a r e a .

The I n s t i t u t i o n  and Powers o f  t h e  Community

A l l  p o l i t i c a l  o r d e r  r e s t s  upon p o l i t i c a l  community.
Hence i t s  i n s t i t u t i o n s  r e f l e c t ,  t o  t h e  e x t e n t  t o  which 
t h e y  a r e  a d e q u a t e ,  t h e  s o c i a l  s t r u c t u r e  o f  t h e  commu
n i t y .  . . [and] p r o v i d e  a framework f o r  t h e  r e a l i z a t i o n  
o f  i n t e r e s t s  t h ro u g h  c o n f l i c t  and compromise .^

As C a r l  F r i e d r i c h  s a i d  f i v e  y e a r s  ago ,  t h a t  o r d e r  r e s t s  w i t h  

a community and i t s  i n s t i t u t i o n s  r e f l e c t  i t ,  one can n o t  i g 

n o re  t h e  v a l u e  o f  t h e  i n s t i t u t i o n s .  I t  i s  f o r  t h i s  r e a s o n

80
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t h a t  i n  o r d e r  t o  u n d e r s t a n d  how t h e  European Community can  

r e s o l v e  t h e  prob lem s o f  t h e  v a r y i n g  n a t i o n a l  laws and MNCs, 

t h e r e  must  be a b a s i c  u n d e r s t a n d i n g  o f  i t s  i n s t i t u t i o n s .

The b a s i c  p o l i t i c a l  s t r u c t u r e  o f  t h e  European  Community 

i s  composed o f  f o u r  p r im a ry  i n s t i t u t i o n s :  t h e  European

P a r l i a m e n t ,  t h e  Commission,  t h e  C o u nc i l  o f  M i n i s t e r s ,  and 

t h e  C our t  o f  J u s t i c e .  The E uropean  P a r l i a m e n t  i s  c o n s i d e r e d  

to  be t h e  w e a k e s t  o f  t h e  f o u r  i n s t i t u t i o n s ,  s i n c e  i t  i s  p r i 

m a r i l y  c o n s u l t a t i v e  i n  n a t u r e .  The P a r l i a m e n t  c an  d e b a t e  t h e  

Commission’ s an n u a l  r e p o r t ,  s u g g e s t  a l t e r a t i o n s  i n  th e  b u d 

g e t ,  make e l a b o r a t e  s t u d i e s  o f  s i g n i f i c a n t  i s s u e s ,  and q u e s 

t i o n  Commission members. I t  does  n o t  a p p e a r  t o  even  have 

any g r e a t e r  c o n s u l t a t i v e  s t r e n g t h  th a n  t h e  s p e c i a l  c o m m it tee s  

which have  a n a t u r e  o f  g r e a t e r  e x p e r t i s e .  I t  a l s o  does n o t  

have g r e a t  p o l i t i c a l  power,  b e c a u s e  i t s  members a r e  e l e c t e d  

t o  t h e  n a t i o n a l  p a r l i a m e n t s ,  and  r e p r e s e n t  them i n  t h e  E. C.

The Commission has com pe tency  i n  b o th  a d m i n i s t r a t i v e  and 

p o l i t i c a l  s p h e r e s .  I t  has  t h r e e  main f u n c t i o n s .  F i r s t ,  i t  

i n i t i a t e s  Community l e g i s l a t i o n  by making p o l i c y  p r o p o s a l s  t o  

t h e  C o u n c i l .  An example o f  t h i s  f u n c t i o n  r e l a t i n g  t o  MNCs 

w i l l  be d i s c u s s e d  l a t e r  i n  t h i s  c h a p t e r .  Recommendations 

from t h e  Commission can e i t h e r  be  a c c e p t e d  o r  r e j e c t e d  by t h e  

C o u nc i l  i n  t h e  o r i g i n a l  fo rm ,  o r  amended o n l y  by unanimous 

v o t e .  Thus ,  i t  i s  u n d e r s t o o d  t h a t  t h e  Commission t h o r o u g h l y  

examines  t h e  p r o p o s a l  b e f o r e  i t s  s u b m is s io n  t o  t h e  C o u n c i l .  

Second,  i t  p e r fo rm s  a " m e d i a t i n g "  f u n c t i o n .  I t  i s  assumed 

t h a t  m e d i a t i o n  and n e g o t i a t i o n  t a k e s  p l a c e  w i t h i n  t h e  Com-
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m is s io n  to  a m e l i o r a t e  th e  d i f f e r e n c e  in  v ie w p o in t s  o f  th e  

member s t a t e s  on im p o r ta n t  i s s u e s ,  b e f o r e  t h e s e  i s s u e s  a r e  

p r e s e n t e d  to  t h e  M i n i s t e r s .  F i n a l l y ,  th e  Commission im p le 

m ents Community l e g i s l a t i o n .  A f t e r  th e  p o l i c y  h a s  b een  a g 

r e e d  upon , t h e  Commission h as  th e  power t o  t a k e  " D e c i s i o n s , ” 

and a l s o  make " R e g u l a t i o n s , ” w hich  a r e  b o th  a l s o  ty p e s  o f  

d e le g a t e d  l e g i s l a t i o n .  When Community law^ i s  b r e a c h e d ,  th e  

Commission h a s  th e  power t o  i n t e r v e n e ,  and t h e n ,  i f  t h e  need  

a r i s e s ,  r e f e r  t h e  p rob lem  to  th e  European  C o u r t .^

The Commission h a s  been  r e f e r r e d  t o  a s  th e  " c o n s c i e n c e ” 

o f  t h e  E uropean Community, a s  i t  i s  more r e p r e s e n t a t i v e  

o f  Community i n t e r e s t s  th a n  th o s e  o f  i n d i v i d u a l  n a t i o n s ,  th u s  

making th e  Commission more th a n  a b u r e a u c r a c y .  T hrough a g 

reem en t among th e  member n a t i o n s .  Commission members a r e  

a p p o in te d  f o r  f o u r  y e a r  te rm s  and a r e  p r o h i b i t e d  from  r e p r e 

s e n t i n g  th e  v iew s o f  any p a r t i c u l a r  g o v e rn m e n ts .  In  a d d i t i o n  

to  t h e  n in e  Commission members, t h e r e  i s  a s t a f f  o f  a b o u t  t e n  

th o u sa n d  p e o p le  w hich  i s  r e s p o n s i b l e  f o r  a d m i n i s t r a t i o n  and 

r e s e a r c h . ^

The C o u n c i l  o f  M i n i s t e r s  i s  made up o f  t h e  f o r e i g n  m in

i s t e r s  o f  e a c h  o f  t h e  member n a t i o n s .  I t  p r o v i d e s  a b a s i s  

o f  s o v e r e i g n t y ,  b e c a u se  i t  i s  n o t  r e s p o n s i b l e  t o  t h e  o t h e r  

b ra n c h e s  o f  th e  Community, and a l s o  b e c a u se  th e  m i n i s t e r s  

need  o n ly  re s p o n d  to  th e  gov ernm en ts  th e y  r e p r e s e n t .  The 

v a s t  m a j o r i t y  o f  th e  d e c i s i o n s  a r e  made by unanim ous a c c e p 

t a n c e .  A lth o u g h  t h e r e  a r e  p r o v i s i o n s  f o r  m a j o r i t y  r u l e  

( th ro u g h  w e ig h te d  v o t i n g ) , u n a n im i ty  h a s  come i n t o  p r a c t i c e
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as th e  norm f o r  d e c i s i o n s .  T h ere  i s  a l s o  a fo rm al l i n k  b e 

tween th e  C o u n c il  and th e  Com m ission, which i s  c a l l e d  COREPER - -  

Committee o f  Perm anent R e p r e s e n t a t i v e s .  S in c e  th e  C o u n c il  

o n ly  m eets  on o c c a s s i o n ,  COREPER h a s  th e  power to  make recom 

m enda tion s  w hich th e  C o u n c il  u s u a l l y  a p p ro v e s ,  COREPER's 

members - -  b u r e a u c r a t s ,  d ip lo m a t i c  p e r s o n n e l  and " e x p e r t s "  

which a re  n o m in a ted  by th e  n a t i o n a l  governm ents  - -  a r e  seen  

as  r e p r e s e n t a t i v e s  o f  t h e i r  own n a t i o n s  to  t h e  E .C , ,  a s  w e l l  

as  E .C , r e p r e s e n t a t i v e s  t o  th o s e  n a t i o n s .  The COREPER b r i n g s  

in  c o n t i n u i t y  and p e rh a p s  hom o g en e ity  which t h e  C o u n c il  c o u ld  

n o t  su p p ly  by i t s e l f .  I t  h a s  b een  s a i d  t h a t  t h e  t r u e  c e n t e r  

o f  power i s  i n  t h e  hands o f  COREPER, a lo n g  w i th  p e rh a p s  b e in g  

th e  r e a l  c e n t e r  o f  th e  t e c h n o c r a t s ,  n o t  i n  t h e  Commission as 

has  been th o u g h t  by some i n d i v i d u a l s .

The C o u rt  o f  J u s t i c e  i s  composed o f  ju d g e s  who a r e  a p 

p o in te d  f o r  6 - y e a r  te rm s on th e  b a s i s  o f  ag reem en t be tw een  th e  

member n a t i o n s .  I t  i s  p r i m a r i l y  d e s ig n e d  to  be l i k e  a s u 

preme c o u r t  f o r  t h e  E.C, I t  h a s  a p p e l l a t e  power and  a p p e a ls  

can be s u b m i t te d  to  t h i s  c o u r t  by i n d i v i d u a l  c i t i z e n s  o f  th e  

Community, c o m p an ie s ,  i n s t i t u t i o n s  o r  governm ents  w i t h i n  th e  

Community, The a p p e a l s  can  be s u b m i t te d  f o r  a d j u d i c a t i o n  

on any a c t i v i t y  o f  th e  Com mission, C o u n c il  o f  M i n i s t e r s ,  o r  

any member n a t i o n  t h a t  has  v i o l a t e d  th e  p r o v i s i o n s  o f  th e  

t r e a t y .  S in c e  t h e  C ou rt  h as  t h e  f i n a l  say  i n  i n t e r p r e t i n g  

th e  T r e a ty  o f  Rome, a l l  e n t i t i e s  c o n ce rn e d  a r e  bound by law
g

to  a c c e p t  t h e  C o u r t ’ s d e c i s i o n .
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A number o f  y e a r s  ago , P r o f e s s o r  S c h e in g o ld  summarized 

th e  f u n c t i o n s  o f  t h e  Community’s i n s t i t u t i o n s  in  th e  f o l lo w in g  

m anner:

S t r u c t u r a l l y ,  t h e  i n s t i t u t i o n s  o f  th e  European 
Economic Community a r e  v e r y  n e a r l y  a s  J a n u s - l i k e  as 
th e  t r e a t y  t h a t  gave them b i r t h .  T here  i s  a l e g i s l a 
t u r e  ( th e  E uropean  P a r l i a m e n t )  w hich  d o e s n ' t  l e g i s l a t e ;  
and a d m i n i s t r a t i v e  o rg an  ( th e  Commission) which b o th  
i n i t i a t e s  l e g i s l a t i o n  and a d m i n i s t e r s  i t ;  a c a b i n e t  
( th e  C o u n c il  o f  M i n i s t e r s )  w hich  i s  r e s p o n s i b l e  to  no 
one; and a suprem e c o u r t  ( th e  C o u r t  o f  J u s t i c e )  which 
i s  supposed  to  a c t  a s  i f  t h e s e  g l a r i n g  w eaknesses  and 
s t r a n g e  a n o m a lie s  d i d n ’ t  e x i s t , 9

P r o f e s s o r  L in d b e rg  adds to  t h i s  anom oly, by sa y in g  t h a t  th e  

o r g a n i z a t i o n ’ s p o l ic y -m a k in g  p r o c e s s  i s  r e a l l y  a c o l lo q u y  

be tw een  th e  C o u n c il  o f  M i n i s t e r s  and th e  Commission, w i th  

th e  C o u n c il  r e p r e s e n t i n g  th e  n a t i o n a l  c a b i n e t s  and th e  Com

m is s io n  r e p r e s e n t i n g  t h e  Community’ s i n t e r e s t s .

The c o n t i n u i n g  c o l lo q u y  b e tw een  t h e  C o unc il  o f  M i n i s t e r s  

and th e  Commission may a p p e a r  t o  be b a se d  on e q u a l i t y ,  b u t  

in  r e a l i t y ,  t h e  power o f  th e  Commission has  been  i n c r e a s i n g l y  

e ro d e d .  The Com m ission’ s d e f i n i t i v e  p r o p o s a l s  have become 

mere d r a f t s  f o r  COREPER to  r e - s h a p e  b e f o r e  th e y  a r e  to  be 

app rov ed  by th e  C o u n c i l ,  T h is  p rob lem  c ro p s  up a t  th e  p r e 

s e n t  t im e  w i th  t h e  Com m ission’ s p r o p o s a l  on MNCs in  je o p a rd y  

o f  change by COREPER and th e  C o u n c i l .  So, i t  i s  n o t  m ere ly  

a q u e s t i o n  o f  i n s t i t u t i o n a l  o r  s t r u c t u r a l  p ro b le m s ,  b u t  one 

w hich w i l l  d i r e c t l y  a f f e c t  th e  outcom e o f  pen d in g  s o l u t i o n s  

to  th e  q u e s t io n  o f  MNCs i n  th e  Community.

The Com m ission’ s p rob lem s r e l a t e  to  th e  f a c t  t h a t  " i t  

e x i s t s  i n  a p o l i t i c a l  vacuum, a  r e s u l t  o f  th e  ’ f a i l u r e ’ to
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s e t t l e  th e  q u e s t io n  o f  s e c u r in g  p o l i t i c a l  r e s p o n s i b i l i t y .

The Commission a l s o  does n o t  have  a say  in  th e  a l l o c a t i o n  o f  

th e  Community’ s f i n a n c e s .  W hile th e  fu n d s  come from  th e  n a 

t i o n a l  g o v e rn m e n ts ,  th e  C o u n c il  has  c o n t r o l  o f  t h e  b u d g e t ,  

w i th  o n ly  a b o u t  3 -5  p e r c e n t  a l l o c a t e d  to  th e  E uropean  P a r l i a 

ment f o r  a d m i n i s t r a t i v e  p u r p o s e s .  I f  th e  Community i t s e l f ,  

th ro u g h  th e  Commission, c o u ld  have i t s  own s o u r c e s  o f  r e v e 

nue - -  r a t h e r  th a n  b e in g  d e p en d e n t  on n a t i o n a l  c o n t r i b u t i o n s  - -

t h e r e  w ould  be a g r e a t e r  chance  f o r  th e  o r g a n i z a t i o n ' s  s o v e r -  
12

e i g n t y .

W ith a l l  t h e s e  p ro b le m s ,  we f i n d  t h a t  an a d m i n i s t r a t i v e  

h a r m o n iz a t io n  p a n ac ea  has  r e s u l t e d .  R a l f  D a h re n d o r f ,  a l o n g 

tim e  Commission member and now w i th  t h e  London Schoo l o f  

E conom ics, h a s  a rg u e d  t h a t  th e  Community i s  b e s e t  by a " h a r 

m o n iz a t io n  m a d n e ss ."  A number o f  p r o p o s a l s  have been  s u b m i t te d  

to  th e  Community f o r  h a rm o n iz a t io n  o f  law s and a d m i n i s t r a t i v e  

r u l e s .  W hile  th e  Commission i s  e s p e c i a l l y  i n t e r e s t e d ,  and 

t h u s ,  m adly  e x c i t e d  in  d e a l i n g  p o s i t i v e l y  w i th  su ch  p r o p o s a l s ,  

th e  member n a t i o n s  a re  r e l u c t a n t  to  a c t , ^ ^  T h is  dilemma h a s  

n o t  y e t  b e en  r e s o l v e d ,  b u t  p e rh a p s  th e  s o l u t i o n  w i l l  come 

when t h e  member n a t i o n s  t a k e  some o f  th e  r e c e n t  p r o p o s a l s  

more s e r i o u s l y .

P o l i c y  G oals

The o v e r a l l  p o l i c y  g o a ls  o f  th e  Community m ust be d e l i n 

e a t e d  in  o r d e r  to  be a b le  to  a p p r a i s e  i t s  s u c c e s s e s  o r  f a i l u r e s  

in  s p e c i f i c  t e r m s .  The f i v e  m ajo r  g o a l s  w i l l  be d i s c u s s e d  in
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d e t a i l .  These p o l i c y  g o a ls  o f  th e  European Com m unity 's co n 

c e rn  a r e  t o :  s t i m u l a t e  i n t e g r a t i o n ,  s t i m u l a t e  econom ic g ro w th ,

p r o v id e  f o r  c o m p e t i t io n ,  h a rm o n ize  s t a t e  a id s  and th e  n a t i o n 

a l i s t i c ,  m o n o p o l i s t i c  p r a c t i c e s  o f  member s t a t e s .

S t im u la te  i n t e g r a t i o n

The P ream ble  o f  th e  E .E .C ,  T r e a ty  s t a t e s  t h a t  t h e  s i g n a 

t o r y  n a t i o n s  a r e :

DETERMINED to  e s t a b l i s h  th e  f o u n d a t io n s  o f  an e v e r  c l o s e r  
u n io n  among th e  E uropean  p e o p le s ,  and have

DECIDED to  e n s u re  th e  econom ic and s o c i a l  p r o g r e s s  o f  th e  
c o u n t r i e s  by e l i m i n a t i n g  t h e  b a r r i e r s  w hich  d i v i d e  E urop e .

And, A r t i c l e  2 a l s o  s t a t e s  t h a t  i t s  p u rp o se  i s  " t o  prom ote

th ro u g h o u t  t h e  Community a ha rm on io us  d eve lop m en t o f  economic
14

a c t i v i t i e s 0 , .an d  c l o s e r  r e l a t i o n s  be tw een  i t s  Member S t a t e s . "  

B a s i c a l l y ,  t h e s e  a r e  th e  fo rm a l  T r e a ty  s t a t e m e n t s  r e g a r d i n g  

i n t e g r a t i o n .  I n t e g r a t i o n  i s  t o  d e v e lo p  common i n s t i t u t i o n s  

a lo n g  w i th  common i n t e r e s t s ,  and th e  i n t e r a c t i o n  o f  b o th  f u r 

t h e r  i n i t i a t e s  th e  need  f o r  more common i n s t i t u t i o n s .  T h is  

p r o c e s s  o f  E uropean  i n t e g r a t i o n  i s  a k in d  o f  d i a l e c t i c  w hich  

can  be a d j u s t e d  o n ly  by g r e a t e r * l e a p s  to w ard  i n c r e a s e d  i n t e 

g r a t i o n  i n  each  i n s t a n c e .

The Community method o f  i n t e g r a t i o n  h as  t h r e e  p r im a ry  

f e a t u r e s .  F i r s t ,  each  o f  t h e  t r e a t i e s  e s t a b l i s h i n g  th e  

Com munities " c o n t a i n s  a r i g i d  backbone o f  p r e c i s e  com m itm en ts ."  

S econd , t h e r e  a r e  a g r e e m e n t s - to - a g r e e  on o t h e r  common p o l i c i e s  

w hich  a r e  n o t  q u i t e  as  s u b s t a n t i v e  a s  th e  p r e c i s e  commitments 

b u t  a r e  s t i l l  im p o r t a n t .  The backbone  o f  p r e c i s e  commitments

16
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a c c e l e r a t e s  th e  pace  o f  f u t u r e  com m itm ents and enhances  such  

a g re e m e n ts  o v e r  t i m e , ” th ro u g h  c o n s o l i d a t i n g  m u tu a l  c o n f i 

dence  be tw een  c o u n t r i e s  w ork ing  t o g e t h e r  w i t h in  th e  Community,

and th ro u g h  i n c r e a s i n g  th e  c o n g ru e n c e  o f  t h e i r  s u b s t a n t i a l  
17i n t e r e s t s . ” T h i r d ,  th e  T r e a ty  e s t a b l i s h e s  i n s t i t u t i o n s  

which a r e  in d e p e n d e n t  o f  any n a t i o n a l  u n i t .  Such i n s t i t u 

t i o n s ,  t h e n ,  make p o l i c y  re c o m m e n d a t io n s ,  and ta k e  a c t i o n s  

w i t h i n  t h e  g u i d e l i n e s  s e t  up by t h e  T r e a ty .  Such p o l i c i e s  

sh o u ld  n o t  m ere ly  a t t e m p t  to  h a rm o n iz e  v a r io u s  n a t i o n a l  

p o l i c i e s ,  b u t  c o n f r o n t  Community p ro b lem s  from a Community 

p e r s p e c t i v e .  Y e t ,  many o f  t h e  m a jo r  d e c i s i o n s  a r e  made by 

th e  member n a t i o n s  th ro u g h  t h e i r  r e p r e s e n t a t i v e s  i n  th e  

C o u n c il  o f  M i n i s t e r s .

S t i m u la te  economic grow th

The second  e s s e n t i a l  e le m e n t  i s  t h e  s t i m u l a t i o n  o f

econom ic g ro w th .  I t  i s  made q u i t e  e v id e n t  in  th e  EEC T r e a ty

t h a t  t h e  aim o f  th e  Community i s  a l s o  ” to  prom ote  th ro u g h o u t

th e  Community a harm onious d e v e lo p m e n t  o f  econom ic a c t i v i -
18t i e s  and a c o n t in u o u s  and b a la n c e d  e x p a n s i o n ,” From 

th e  b e g in n i n g ,  t h e  Community was o r g a n iz e d  to  b e t t e r  th e  

econom ic s i t u a t i o n  o f  p o s tw a r  E u ro p e ,  th ro u g h  a c a r e f u l l y  

p la n n e d  deve lop m en t p r o c e s s .  W hile  th e  w e s te rn  European  

n a t i o n s  r e c e i v e d  deve lopm en t a i d  f o r  t h e  r e c o n s t r u c t i o n  

o f  t h e i r  econom ic f a c i l i t i e s ,  t h e  member n a t i o n s  f e l t  t h a t  

th ro u g h  th e  E .E .C . th e y  c o u ld  s t i m u l a t e  g row th  th ro u g h  p r o 

grams and  m utua l c o o p e r a t io n  th r o u g h  t r a d e  p o l i c i e s  w hich  

were f a v o r a b l e  to  a l l  p a r t i e s  c o n c e rn e d .
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P ro v jd e  f o r  c o m p e t i t io n

Through th e  E .E .C .  T r e a t y ’ s A r t i c l e s  85 and 8 6 , common

r u l e s  were to  be s e t  up r e g a r d i n g  th e  g u a r a n te e  o f  an open

c o m p e t i t io n  sy s tem  be tw een  p r i v a t e  com pan ies  i n  th e  member

n a t i o n s .  The T r e a ty  a l s o  p r o h i b i t s  "any  c o n c e r t e d  p r a c t i c e s

which a re  l i k e l y  t o  a f f e c t  t r a d e  be tw een  t h e  Member S t a t e s

and w hich  have a s  t h e i r  o b j e c t  o r  r e s u l t  t h e  p r e v e n t i o n ,

r e s t r i c t i o n  o r  d i s t o r t i o n  o f  c o m p e t i t io n  w i t h i n  th e  Common 
19M a rk e t ."  T h ere  a r e  e x c e p t io n s  to  t h e  r u l e ,  b u t ,  f o r  th e  

most p a r t ,  open c o m p e t i t io n  i s  g u a ra n te e d  a s  a s a f e g u a r d  

a g a i n s t  th e  p o s s i b i l i t i e s  o f  m o n o p o lie s  and  c a r t e l s .  The 

Community and n a t i o n a l  p o l i c i e s  r e g a r d i n g  c o m p e t i t io n  a t t e m p t  

to  c o n t in u e  o r  i n i t i a t e  f a v o r a b l e  c o n d i t i o n s  f o r  c o m p e t i t io n  

th ro u g h  r u l e s  a p p ly in g  to  b o th  p u b l i c  and  p r i v a t e  e n t e r p r i s e s .  

The u n i f i e d  p o l i c y ,  i n c lu d in g  th e  n a t i o n a l  and Community 

p o l i c i e s ,  a d v o c a te s  th e  o p t im a l  u s e  o f  p r o d u c t i o n  r e s o u r c e s  

b e n e f i t i n g  th e  C om m unity 's  economy, and  e s p e c i a l l y  th e  c o n 

sum er, T here  i s  a  c o n c e rn  f o r  i n c r e a s i n g  th e  amount o f  goods 

f o r  th e  consum er, b r i n g in g  a b o u t  b e t t e r  in f o r m a t io n  f o r  th e  

consum er, and a l s o  h a rm o n iz a t io n  o f  law s so  t h a t  th e  b e s t  

c o n d i t i o n s  would be p r o v id e d  f o r  th e  e s t a b l i s h m e n t  o f  a 

" g e n u in e  common m a r k e t .

Harmonize S t a t e  a i d s

S in c e  th e  e a r l y  1 960 ' s ,  a  t o o l  o f  econom ic p o l i c y  used  

by th e  Community n a t i o n s  has  been  s t a t e  a i d .  S t a t e  a i d  was
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considered a viable instrument of the national economic po lic ies because

of increased competition and a constantly  changing technology. These

changed conditions have brought fo r th  some of the weaknesses in the

Ccmmunity economy and s ta te  aids had to  be considered to  f i l l  in  some

of the gaps. State aids to  ce r ta in  industries and sectors of the

national economics are often c ruc ia l  to  those economies, but the goals

of the s t a te  aids must not necessarily  be short-term goals. In fac t ,

The purpose of such aids must be to  re - in teg ra te  the sectors and 
regions benefiting from them within a p rac ticab le  and e f f ic ie n t  
system of competition while reducing the so c ia l  cost of change, 
without, however, permanently tying tç) resources which could 
be used more e f f ic ie n t ly  elsewhere . 2 1

Sta te  aids basica lly  consist of cash g ran ts , long-term and low- 

in te r e s t  loans, and tax reductions (sometimes zero taxes fo r  the f i r s t  

few years) fo r  investors in te res ted  in  investing c ap ita l  and estab

lish in g  production f a c i l i t i e s  in  the respective Community nations. The 

various na tional governments grant such types of aids in  order to 

help c e r ta in  depressed sectors of th e i r  economies, i . e .  industr ies , and 

sp e c if ic  economically depressed regions of th e i r  countries. These 

governmental aids are based on the respective national development 

plans. For exanç)le, France w il l  give up to 25 percent of development 

costs in  the foim of cash grants fo r  new industr ies  in  western and 

southwestern France, and Corsica. Belgium exen^ts new industries 

from re a l  e s ta te  taxes for the f i r s t  few years of operation, i f  they 

locate  in  specified  regions of the country. Similar aids and 

exemptions are granted fo r  new investments in  the Mezzogiomo region 

of southern I ta ly .
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These a ids , then, are governmental aids for investors to  devel

op new f a c i l i t i e s  or improve exis ting  f a c i l i t i e s ,  so th a t  the  economy 

can be boosted in  ce r ta in  sectors and in  ce r ta in  depressed regions.

State aid  programs vary from nation to  nation, and they do r e s t r i c t  

competition. I t  i s  fo r th is  reason th a t  the E.C. has found a need to 

harmonize them.

In i t s  capacity as harmonizer of s ta te  a ids , the E.C. Commission 

follows a policy  based on three precepts: (1) National s t a te  a id  pro

grams must be aligned with the E.C.’s policy  on solving sp ec if ic  

problems which led  to  s ta te  a id , or else  impractical r iv a l r ie s  between 

the nations could a r i s e ,  and perhaps even placing grea ter burdens on 

other nations while a llev ia ting  the economic problem of one na tion . The 

E.C.’s policy  should be one of coordination of the s ta te  a ids so th a t  

g rea ter tensions do not r e su l t  throughout the Community. (2) S ta te  

aids can only be ju s t i f i e d  as v iable aids i f  they help improve the 

sectoral s truc tu ring  of the E.C. Also, they are acceptable i f  they do 

not severely r e s t r i c t  competition within the Community. So, aid  

should be tanporary in  nature, should aim to  help businesses or produc

t io n  centers so th a t  they can be successful competitors, and the aid 

should be as transparent as possib le . (3) The Commission should keep 

in  mind th a t  i t  i s  only a segment o f g rea te r  innovations which would 

solve some o f the c r i t i c a l  social problems within the Community. Other 

means or to o ls ,  instead of a id , can be used to  solve those problems,

"such as measures to  bu ild  up parts  of the  in frastruc tu re  or speed up
22occupational tra in in g  and re tra in ing  o f workers."
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Thus, the Commission is  attempting to  harmonize s ta te  a ids  in  the 

above-mentioned ways.

Harmonize the n a t io n a l i s t ic ,  monopolistic p rac tices  of the member 

nations

The f i f t h  policy goal o f the Community i s  to  harmonize the na tional

i s t i c  p rac tices  of the member nations. Each of the na tions, by signing 

the Treaty has agreed to  cooperate in the attempt to  form an economic 

union. However, c e r ta in  needs often lead to  the c rea tion  o f  government 

monopolies, vhich a lso  have tinges of nationalism. National govern

ments established s t a te  monopolies fo r  a number of purposes, including 

f i s c a l  purposes, protectionism of the national production system and 

guaranteeing th a t  s tç p l ie s  are always available. Yet, under the pro

v isions of A rtic le  37 o f  the Treaty, a l l  s ta te  monopolies of a commer

c ia l  character are to  be abolished.

The Community in s t i tu t io n s  must ensure th a t  the na tiona l govern

ments comply with such Treaty provisions. There have been numerous 

cases of s ta te  monopolies such as the French o i l  products monopolies,

German, French and I t a l i a n  match monopolies, and the French tobacco 

monopolies. Since a l l  o f  these, and other sim ilar s t a te  monopolies 

in te r fe re  with free  trade  and competition, i t  is  the duty of the E.C. 

to  end th e i r  operation. In f a c t ,  i t  i s  the duty of the  E,C, to pre

vent development of animosities and r iv a l r ie s  between the  member 

nations. While competition must be guaranteed, the focus i s  on 

competition between en te rp rises  and not nations.
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ritilosophy of the Community

The basic philosophical goals of the Community on concentration 

of power and regulation of en terprises  include the desire  to  have a 

formidable guarantee of competition, so th a t  the  old national exclu

sive dealing pa tte rn s  would be broken ip ;  to  allow free movement of 

goods; and, counter governmental subsidies to  industr ies . In e f fe c t ,  

the E.C. seems to  have a single-minded devotion to  free movement o f 

goods, while the national philosophies s t r e s s  o ther values.

The Community's position  on concentration of power and regula

tion  of en te rp r ise  is  f a r  d if fe ren t  than th a t  o f the member nation. 

While the individual nations focus on m orality , d is tr ib u t iv e  fa irn ess ,  

a grea t deal of d isc re tion  in  governmental ru le  implementation, and 

p riva te  individuals in  governmental decision-making ro le s ,  the 

Community has another focus. A rtic le  2 o f  the  E.E.C. Treaty c lea r ly  

explains the basic  purpose and philosophy of the Community. I t  was 

estab lished  to  promote

a harmonious development o f  economic a c t iv i t i e s ,  a continuous 
and balanced expansion, an increased s t a b i l i ty ,  an accelerated 
ra is in g  of the standard of l iv in g  and c lo se r  re la tion s  between 
i t s  Member S ta te s .23

Assimilation of the laws of the member nations i s  also a function of 

the Conmunity as i t  i s  a function of European in tegration . The in ten 

tion  of th is  basic  p rinc ip le  to  e rad ica te  the  differences among the 

laws of these nations which act as a stumbling block to  coalescence

provides a motive force for the Community, and thus i s  a p a rt  of i t s  
24basic philosophy. Added t o  th is  we f ind  th a t  the Community has 

pursued a po licy  of implementing A rtic le  85, and l a te r  A rtic le  8 6 , 

so th a t  agreements between companies --  ivhich in te r fe re  with compe-
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t i t i o n  .iml the unity  of the market within the Community -- could be 
2 c

terminated. This policy  i s  consistent with the basic  philosophy 

o f the Conmunity, which i s  a lso  s ta ted  in  the Preamble as member

nations sought "to  e s ta b l ish  the foundations o f an ever c lo se r  union
26among the European peoples."  To understand some of the d i f f ic u l ty  

encountered by the Conmunity, a b r ie f  discussion on the philosophy 

of the nations themselves i s  usefu l because the Community’s p h i lo 

sophy does not always r e f l e c t  th a t  of the nations conprising the 

E.C. And so, the business philosophy and the c u ltu ra l  in h e r i ta n c e 's  

influence on business r e s t r i c t i o n s  in  Europe may be characterized 

by the following s ix  poin ts :

Cl) Focus on moral consideration in  business m atte rs . This em

phasis on moral obligations has been prevalent in  both the  Catholic 

and Protestant countries of western Europe. While competition i s  

acceptable and even d es irab le ,  Edvards notes th a t  competition " i s  not
27accepted as an automatic se lec tiv e  device by vhich the f i t t e s t  survive."

IVhen con^etition re s u l ts  in  f a i r  business p rac tice  i t  i s  considered as 

a good, yet i f  i t  r e s u l ts  in  ru th less  behavior, i t  i s  considered a 

v ice .

(2) Focus on "d is t r ib u t iv e  Ju s tice"  and equal opportunity . Ih is

concept of d is t r ib u t iv e  ju s t ic e  i s  applied "to  the re la t io n s  among

business en te rp rises  and between such en te rp rises  and th e i r  custo- 
28mers." The accent i s  on f a i r  p r ice s ,  available  supplies and mar

ket access. The fa irn ess  applies in both the supplier-customer r e 

la tions and between suppliers  using the same market. These are  

moral considerations, but are also  economic a t  the same time. Fair 

conduct i s  implied by the mode o f  the economic re la tionsh ip  and not
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by the motives o f those p a rt ie s  involved in  the re la tionsh ip . In 

European na tions , then, the norm i s  not to  focus on increased pro

duc tiv ity  as the primary goal of competition p o l ic ie s ,  but to  focus
29

on fa irness  in  business re la tions .

(3) Concentration of private  economic power in  p rivate  hands 

as acceptable behavior. Strong c a r te ls  or monopolies are not 

regarded as opprobious per se , but are assessed on th e i r  oivn m erit.

I f  th e i r  behavior cannot be condemned, then they are considered 

harmless, however, i f  i t  i s  condemned, then the a c t iv i ty  must be 

corrected.

(4) "Acceptance of broad d iscretionary  governmental power.

European laws are  designed broadly to  allow fo r  a g rea t deal of d i s 

c re tion  to  be applied by the public o f f i c i a l s .  Usually, one o f f ic ia l  

or small groups o f  public  o f f ic ia ls  not only c o llec t  data and carry out 

public  policy , but a lso  se t  broad policy guidelines. Such a c t iv i t ie s

are considered as p a r t  of policy formulation and not legal implemen-
32ta t io n  of p o l ic ie s .

(5) Public power in  hands of people with p r iva te  in te r e s t s . In quite  

a number of the  Community nations, individuals who represent p rivate  

in te re s ts  have a say in  governmental in s t i tu t io n s  and in  the decision

making in  those in s t i tu t io n s .  They sometimes have the legal p riv ilege

of giving advice to  public in s t i tu t io n s  before a governmental decision 

i s  made. In such s i tu a t io n ,  negotiations are perceived as those be

tween p riva te  en terp rises  and individuals vdio represent the public

in te re s t  and a lso  have greater know-how about a p a r t icu la r  s i tu a t io n
33

and a specia lized  viewpoint. I t  i s  noteworthy th a t  these nations have
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t rad i tio n a lly  used economic power as p art  of th e ir  national power, dating 

back to  the days of monarchy. Therefore, the close re la tionsh ip  between 

private and public power i s  not new. And, thus the d iscre tionary  use 

of governmental power i s  q u ite  understandable.

(6 ) Emphasis on the *'freedom of con trac t."  While l im iting  r e s t r i c 

tive business agreements i s  considered an act of hindering the "freedom 

of con tract,"  the na tional governments s t i l l  enphasize the  poin t tha t 

th is  "freedom" should be preserved. There are more attenq)ts in  Europe 

than in  the IM ted  States to  negotiate and have voluntary corrections 

of i l l e g a l  action on the p a r t  of the r e s t r ic t iv e  business agreements.

The governmental actions tend to be le ss  far-reaching and governmen

ta l  control o f  such agreements tends to be short-lived  so th a t  the

freedom of contract can be maintained. And, the notion of permanent
34

injunctions against businesses is  not found in  Europe.

In the smaller and more homogenous economies of western Europe, 

concentrated economic power i s  more read ily  pa la tab le  because the mar

kets cannot support too many coirpetitors. Thus, the focus on morality, 

d is tr ib u tiv e  fa irn ess ,  a g rea t deal of d iscretion  in  governmental rule  

implementation, p r iva te  individuals in  governmental decision-making ro le s ,  

and acceptable concentrations of power are a l l  c h a rac te r is t ic s  of the 

sty le  of European a t t i tu d e  toward re s t r ic t iv e  business p rac tices .  The 

philosophy of the Community appears to  be compatible with the national 

philosophies only in  the  areas of d is tr ib u t iv e  fa irn e ss ,  d isc re tion  in  

rule  ijiplementation, and acceptable concentration of power.

Ihe Community i s  adequately su ited  to  deal with the problems of 

regulating multinational corporations through the European Parliament,
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the Commission, the Council of Ministers, the Court of Ju s tic e ,  and 

COREPER. Regulation of the en terprises i s  consistent with the policy 

goals of the Conmunity, which are to  stimulate in teg ra tion , stimulate 

economic growth, provide fo r  conqietition; harmonize s ta te  a ids , and 

harmonize the monopolistic p rac tices  of the member s ta te s .  D iff icu l t ie s  

have arisen in  the decisions whether or not to  implement some of these 

goals. Additional problems have also a risen  because the basic  business 

philosophy of the member nations has not been the same as th a t  of the 

Community.

The following chapter w i l l  deal with the actual law areas of MNC 

regulation and the controversial proposals fo r  fu ture  regulation . This 

material w i l l  be the basis  fo r  the opera tionalization  of the model fo r  

in tegration .
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C h a p te r  V 

S u b s t a n t iv e  Law A reas and P ro p o s a ls

The s u b s t a n t i v e  law a r e a s  o f  r e g u l a t i n g  m u l t i n a t i o n a l  

c o r p o r a t i o n s  and p r o p o s a l s  f o r  f u t u r e  r e g u l a t i o n s  a r e  o f  

v i t a l  c o n c e rn  in  t h i s  s tu d y .  I n d i v i d u a l s ,  r e p r e s e n t a t i v e s  

o f  member n a t i o n s ,  and  Community o f f i c i a l s  have  d i s c u s s e d ,  a t  

g r e a t  l e n g t h ,  th e  m e r i t s  o f  r e g u l a t i n g  MNCs. H ence , i t  i s  

o f  g r e a t  v a lu e  t o  d i s c u s s  th o s e  e x i s t i n g  and p o s s i b l e  f u t u r e  

r e g u l a t i o n s .  T h is  c h a p t e r  i s  d e s ig n e d  to  f u l f i l l  t h i s  f u n c 

t i o n .

Commercial P rob lem  A reas 

The c h i e f  co m m erc ia l  p ro b lem  a r e a s  r e g a r d i n g  MNCs to  b e  

d i s c u s s e d  i n c l u d e ;  e s t a b l i s h m e n t ,  c o m p e t i t io n ,  m e rg e r ,  a b u s e ,  

s t a t e  a i d s ,  and s t a t e  m o n o p o lie s .

The R ig h t  o f  E s t a b l i s h m e n t  o f  B u s in e s s

A r t i c l e s  52-58  o f  t h e  T r e a ty  E s t a b l i s h i n g  t h e  European  

Economic Community d e a l  w i t h  t h e  s p e c i f i c  q u e s t io n  o f  t h e  

r i g h t  o f  e s t a b l i s h m e n t .  I n  t h i s  r e g a r d ,  t h e  T r e a ty  s t a t e s  

t h a t :  "Freedom  o f  e s t a b l i s h m e n t  s h a l l  i n c lu d e  t h e  r i g h t  t o . . .  

s e t  up and manage e n t e r p r i s e s  a n d ,  in  p a r t i c u l a r ,  com panies 

. . . u n d e r  th e  c o n d i t i o n s  l a i d  down by t h e  law o f  t h e
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c o u n try  o f  e s t a b l i s h m e n t  f o r  i t s  own n a t i o n a l s . . The 

T re a ty  d e f i n e s  "co m p an ie s"  as  "com panies  u n d e r  c i v i l  o r  com

m e r c ia l  law i n c l u d i n g  c o - o p e r a t i v e  com panies  and o th e r  l e g a l  

p e rso n s  un der  p u b l i c  o r  p r i v a t e  l a w. . Onl y p r o f i t - m a k in g  

companies a r e  in c lu d e d  i n  t h i s  c a t e g o r y .  So, th e  European 

Community's s t i p u l a t i o n  on th e  r i g h t  o f  e s t a b l i s h i n g  com

p a n ie s  i s  v e ry  v a g u e .  W hile i t  i s  c l e a r l y  s t a t e d  in  th e  

T r e a ty ,  t h e  p r o v i s i o n s  m ere ly  say  t h a t  e ach  member n a t i o n  

w i l l  c o n t in u e  to  s e t  l i m i t a t i o n s  a s  t o  w hat company o r  ty p e  

o f  company may have  th e  r i g h t  o r  p r i v i l e g e  to  e s t a b l i s h  com- 

m e r ic a l  o p e r a t i o n s  on i t s  t e r r i t o r y .  I t  d o e s ,  how ever, say  

t h a t  e n t e r p r i s e s  from  o t h e r  member n a t i o n s  sh o u ld  have th e  

r i g h t  to  e s t a b l i s h  b u s i n e s s e s  w i th  e q u a l  s t a t u s ,  and und er  

eq u a l  l i m i t a t i o n s ,  a s  f o r  com panies o f  i t s  oim n a t i o n a l s .

I t  does n o t  say  t h a t  any o f  th e s e  p r i v i l e g e s  o r  r i g h t s  a p p ly  

to  com panies o r  MNCs from  non-member s t a t e s .

I t  i s  c o n s id e r e d  im p e ra t iv e  t h a t  r e s t r i c t i o n s  on th e  

freedom  e s t a b l i s h m e n t  o f  com panies from member s t a t e s  be a b 

o l i s h e d  th ro u g h  t h e  c o n c e r te d  e f f o r t  o f  t h e  C o u n c il  o f  Min

i s t e r s  and th e  Com m ission. The p ro b le m , th o u g h ,  s t i l l  r e 

m a in s ,  b e ca u se  p r o p o s a l s  f o r  a E uropean  company law have 

been r e j e c t e d  o r  t a b l e d  up to  t h i s  p o i n t .  C o n d i t io n s  f o r  

th e  e s t a b l i s h m e n t  o f  " a g e n c ie s ,  b r a n c h e s  o r  s u b s i d i a r i e s  in  

th e  t e r r i t o r y  o f  a Member S t a t e , s h o u l d  be u n i f i e d  th r o u g h 

o u t  th e  Community. The o n ly  l i m i t a t i o n  t h a t  t h e  T re a ty  

p l a c e s  on th e  need  f o r  h a rm o n iz a t io n  o f  th e  law s o f  th e  mem

b e r  n a t i o n s  in  t h i s  r e g a r d ,  a r e  th e  r i g h t s  o f  th e s e  n a t i o n s
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to  " l a y  down s p e c i a l  t r e a tm e n t  f o r  f o r e i g n  n a t i o n a l s  and

which a r e  j u s t i f i e d  by r e a s o n s  o f  p u b l i c  o r d e r ,  p u b l i c  s a f e t y
4

and p u b l i c  h e a l t h . "  O ther  t h a n  t h e s e  l i m i t a t i o n s ,  th e  com

pany law s s h o u ld  a p p ly  e q u a l ly  i n  a l l  t h e  member s t a t e s .  

However, t h e  n a t i o n a l  company law s s t i l l  d i f f e r .

There was need f o r  so m eth in g  more e x p l i c i t  w hich A r t i c l e  

58 c o u ld  n o t  p r o v i d e .  A lso ,  " i n  o r d e r  to  r e c o n c i l e  t h e  g e n 

e r a l  law on e s t a b l i s h m e n t  w i th  t h e  t h e o r y  o f  th o s e  Member 

S t a t e s  w hich  r e t a i n e d  th e  c r i t e r i o n  o f  th e  r e a l  h e a d q u a r t e r s  

to  e s t a b l i s h  t h e  l i n k  w i th  a S t a t e ,  i t  was n e c e s s a r y  t o  d e 

f i n e  th e  l e g a l  s t a t u s  o f  com panies  whose s t a t u t o r y  o f f i c e  and
5

r e a l  h e a d q u a r t e r s  were in  d i f f e r e n t  c o u n t r i e s . "  F u r t h e r 

m ore, " i t  was n e c e s s a r y  to  l a y  down t h e  e x t e n t  t o  w hich  p u b l i c  

p o l i c y  c o u ld  be  invo ked  to  p r e v e n t  t h e  r e c o g n i t i o n  o f  

c o m p a n ie s ."^  So , on F e b ru a ry  28 , 1968 , th e  C o n v e n tio n  Betw een 

Member S t a t e s  o f  th e  EEC on th e  M utua l R e c o g n i t io n  o f  

Companies and L eg a l  P e rso n s  was p a s s e d .  P a ssag e  o f  such  c o n 

v e n t io n s  was s u p p o r te d  by A r t i c l e  220 which s t i p u l a t e s  an  

encouragem ent f o r  member n a t i o n s  t o  n e g o t i a t e  c o n v e n t io n s  

among each  o t h e r  on s u b j e c t s  m e n t io n e d  in  A r t i c l e  58,

A cco rd in g  t o  th e  C o n v en tio n  on th e  M utual R e c o g n i t i o n  

o f  Companies and L ega l P e r s o n s ,  t h e  f o l lo w in g  t y p e s  o f  e n t e r 

p r i s e s  a re  r e c o g n iz e d :

a) Companies u n d e r  c i v i l  o r  com m erc ia l  law  i n c l u d i n g  
c o - o p e r a t i v e  com panies ( A r t .  1 ) ;  and

b) L ega l e n t i t i e s  in  p u b l i c  o r  p r i v a t e  law  o t h e r  t h a n  
th e s e  com panies w hich , w h e th e r  p r i n c i p a l l y  o r  i n c i d e n t -
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a l l y ,  have a b u s i n e s s  a c t i v i t y  n o rm a l ly  e x e r c i s e d  f o r  
paym ent o r  w h ich , w i th o u t  b e in g  i n  b re a c h  o f  th e  law  
u n d e r  w hich  th e y  have been  s e t  u p ,  i n  f a c t  engage in  
su c h  a c t i v i t i e s  in  a c o n t in u o u s  m anner (A r t .  2 ) .

A r t i c l e  1 ,  th e n  d e s c r i b e s  th e  commonly re c o g n iz e d  com panies  

o f  t h e  b u s i n e s s  com m unity, w h i le  A r t i c l e  2 d e s c r i b e s  t h e  

l e g a l  p e r s o n s ,  w hich  e r e  l e g a l  e n t e r p r i s e s  b u t  a r e  n o t  i n c o r 

p o r a t e d  as  co m p an ie s .  For i n s t a n c e ,  a p a r t n e r s h i p  can  be 

c o n s i d e r e d  a l e g a l  p e r s o n ,  w here t h e  p a r t n e r s h i p  h as  a l l  t h e  

r i g h t s  and r e s p o n s i b i l i t i e s  a s  w ould  a p r i v a t e  p e r s o n .  I t  

h a s  b e en  found t h a t  " t h e  r e q u i r e m e n t  o f  a p r o f i t - m a k i n g  aim 

h a s  b e e n  s i g n i f i c a n t l y  a l t e r e d  and more p r e c i s e l y  d e f i n e d ,  

t h i s  r e q u i r e m e n t  b e in g  a s  we have  s e e n  t h e  l i m i t i n g  f a c t o r  

o f  t h e  scope  o f  th e  freedom  o f  e s t a b l i s h m e n t . " ^  T h is  a l s o  

a p p l i e s  to  j u r i d i c a l  p e r s o n s  who do n o t  n e c e s s a r i l y  form

co m p a n ie s ,  b u t  who " l a w f u l l y  e x e r c i s e  an  a c t i v i t y  o t h e r  th a n  
8

g r a t u i t o u s l y , "  A r t i c l e s  1 and 2 o f  t h e  C onven tion  a l s o  

i n c l u d e  th e  l i m i t a t i o n  o f  w hich  com pan ies  would be r e c o g n i z e d  

i n  t h e  s i g n a t o r y  n a t i o n s :  " ( a )  a minimum c a p a c i ty  w i t h i n

t h e i r  c o u n t r y  o f  o r i g i n ;  and (b) a j u r i d i c a l  l i n k  w i th  a 

s i g n a t o r y  S t a t e , "  and " th e  company (o r  o t h e r  j u r i d i c a l  p e r 

son) m ust have ’ th e  c a p a c i t y  t o  have  r i g h t s  and o b l i g a t i o n s ’ 

u n d e r  t h e  law  u n d e r  w hich  i t  i s  c o n s t i t u t e d . . . . ” ^

Some p ro b lem s  have a r i s e n  w hich  had  n o t  p r e v i o u s l y  b e en  

c o n s i d e r e d .  As f a r  a s  t h e  r e l a t i o n s h i p  be tw een  th e  n a t i o n a l  

governm ent and th e  company i s  c o n s i d e r e d ,  u n i f o r m i t y  o f  law s 

no lo n g e r  e x i s t e d  i n  t h e  Community a f t e r  th e  1959 D utch  Law 

was p a s s e d .  I t  changed  th e  s t i p u l a t i o n  t h a t  th e  a c t u a l  h e a d 

q u a r t e r s  o f  t h e  e n t e r p r i s e  m ust be  on i t s  t e r r i t o r y .  T h u s ,
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a s  a r e s u l t  o f  t h i s  law , an e n t e r p r i s e  r e g i s t e r e d  in  th e  

N e th e r la n d s  i s  deemed to  he Dutch w h i le  i t s  a c t u a l  h e a d 

q u a r t e r s  i s  l o c a t e d  i n  some o t h e r  n a t i o n .  A l l  o t h e r  Communi

t y  n a t i o n s  do n o t  have such  laws c o n s i d e r i n g  com panies i n  th e  

h o s t  c o u n t r y ,  i . e . ,  t h e  N e th e r l a n d s ,  t o  be n a t i o n a l  c o m p a n ie s .  

Y e t ,  a s  f a r  a s  A r t i c l e  58 i s  c o n s i d e r e d :  "A u tom atic  r e c o g n i -
10

t i o n  i s  i n  f a c t  a c c o rd e d  to  any company o f  j u r i d i c a l  p e r s o n . "

A v e ry  i m p o r t a n t  e x c e p t io n  i s  e x p la in e d  u n d e r  A r t i c l e  4

o f  th e  C o n v e n t io n ,  t h a t

any s i g n a t o r y  s t a t e  can d e c l a r e  t h a t  i t  w i l l  a p p ly  t h e  
p r o v i s i o n s  o f  i t s  i n t e r n a l  law t h a t  i t  c o n s i d e r s  im p e r 
a t i v e ,  t o  any  company o r  j u r i d i c a l  p e r s o n  whose r e a l  
h e a d q u a r t e r s  a r e  on i t s  ovm t e r r i t o r y ,  even th o u g h  i t  
may have  b e e n  s e t  up i n  a c c o rd a n c e  w i th  t h e  law o f
a n o th e r  s i g n a t o r y  S t a t e  (where i t  i s  o b l ig e d  to  have
i t s  r e g i s t e r e d  o f f i c e ) » .» I t  was c o n s id e r e d  t h a t , . , t h e  
d i f f e r e n c e  be tw een  th e  c o u n try  o f  th e  r e g i s t e r e d  o f f i c e  
and t h a t  o f  th e  r e a l  h e a d q u a r t e r s  was n o t  a means o f
a v o id in g  t h e  law s o f  th e  l a t t e r  c o u n t r y ,

Goldman em p h as ize s  t h a t  " i f  t h e  r e g i s t e r e d  o f f i c e  an d  th e  

r e a l  h e a d q u a r t e r s  a r e  in  d i f f e r e n t  c o u n t r i e s ,  t h i s  s h o u ld  n o t  

i n  any e v e n t  j u s t i f y  a p p l i c a t i o n  o f  t h e  law o f  th e  r e a l  h e a d 

q u a r t e r s  by a S t a t e  o t h e r  th a n  t h a t  on whose t e r r i t o r y  t h e  

r e a l  h e a d q u a r t e r s  a r e  s i t u a t e d , "  He goes  on f u r t h e r  w i t h  an 

exam ple: " F ra n c e  c o u ld  n o t  a p p ly  B e lg ia n  law to  a company

whose r e g i s t e r e d  o f f i c e  was i n  t h e  N e th e r l a n d s  and whose r e a l
12h e a d q u a r t e r s  w ere  i n  B e lg ium ,"

In  a d d i t i o n ,  th e  C o n v e n t io n ’ s A r t i c l e  11 " p r o v id e s  t h a t  

in  r e l a t i o n s  be tw een  th e  s i g n a t o r y  S t a t e s ,  t h e  p r o v i s i o n s  o f  

t h e i r  i n t e r n a l  law  o r  law  a r i s i n g  from  c o n v e n t io n s  w hich  a r e
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more f a v c u r a M e  to  r e c o g n i t i o n  re m a in s  c o m p a t ib le  w ith  th e  
13

EEC T r e a t y . "  A f t e r  num erous n e g o t i a t i o n s ,  a  " P r o to c o l "  

and " J o i n t  D e c l a r a t i o n "  w ere  s ig n e d  on Ju n e  3 ,  1971.

The P r o to c o l  and J o i n t  D e c l a r a t i o n  o f  Jun e  3 , 1971, 

were t o  expand t h e  r e a c h  o f  t h e  C o n v e n tio n  on th e  Mutual 

R e c o g n i t io n  o f  Companies and L eg a l  P e r s o n s .  The P r o to c o l  

p r o v id e d  f o r  powers r e s e m b l in g  t h e  T r e a ty  o f  Rome, A r t i c l e  

177 . As a r e s u l t ,  t h e  C o u r t  o f  J u s t i c e  h a s  j u r i s d i c t i o n  

o v e r  t h e  i n t e r p r e t a t i o n  o f  th e  C o n v e n tio n  on r e c o g n i t i o n ,  and 

A r t i c l e  1 o f  t h e  P r o t o c o l ,  A lso ,  " t h e  c o u r t s  o f  Member 

S t a t e s  c o n s id e r  t h a t  a d e c i s i o n  on a q u e s t i o n  o f  i n t e r p r e t a 

t i o n  i s  n e c e s s a r y  b e f o r e  making ju dgem en t th e y  may r e q u e s t  

t h e  C o u r t  to  r u l e  on t h i s  q u e s t i o n ,  o r  m ust do s o ,  a c c o rd in g

to  w h e th e r  t h e i r  d e c i s i o n s  a r e  o r  a r e  n o t  s u b j e c t  to
14

a p p e a l  to  h ig h e r  i n t e r n a l  c o u r t s  (A r t .  2 . ) "  I t  a p p e a rs  

t h a t  t h e  C onv en tion  can  now be  u n i f o rm ly  i n t e r p r e t e d .

As th e  law s t a n d s  a t  t h e  p r e s e n t  t im e ,  each  o f  t h e  

members a r e  com ply ing  w i th  th e  C o n v e n tio n ,  The P r o t o c o l ,  

and t h e  J o i n t  D e c l a r a t i o n  on th e  r i g h t s  o f  e s t a b l i s h m e n t .

What s t i l l  n eed s  t o  be d o n e ,  i f  th e  r u l e s  a r e  to  be t r u l y  

r i g i d ,  would be to  remove t h e  e x c e p t io n  t o  t h e  r u l e  u n d e r  

A r t i c l e  4 ,  w hich i s  d e t a i l e d  on th e  p r e c e d in g  p a g e .  I f  t h i s  

i s  n o t  done , n a t i o n s  can  c o n t in u e  t o  u s e  t h e i r  own n a t i o n a l  

law s to  f r e e z e  o u t  c o m p e t i t io n  w i th  d o m e s t ic  b u s i n e s s ,  a s  

F ra n c e  s t i l l  r e q u i r e s  p r i o r  a u t h o r i z a t i o n  o f  th e  F rench  gov

e rn m en t f o r  d i r e c t  i n v e s tm e n ts  t h a t  a r e  made in  F ran ce  by 

n o n - r e s i d e n t s  l i v i n g  o u t s i d e  t h e  c o u n t r y .
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C o irp e t i t io n

T a r i f f s  and q u o ta s ,  w hich a re  th e  b a s i c  t o o l s  o f  m er

c a n t i l i s m ,  do n o t  e x i s t  among th e  member n a t i o n s  o f  th e  

Community, T here  i s  a f r e e  f low  o f  l a b o r  and c a p i t a l ,  and 

t l .e  n a t i o n a l  m a rk e ts  a r e  ••ecomiiig more s u b j e c t  to  i n c r e a s e d  

c o m p e t i t io n  from b o th  w i th in  th e  Community and o u t s i d e  t h e  

Community. The c o m p e t i t io n  p o l i c y  n e c e s s a r i l y  must in c lu d e  

more th a n  j u s t  an a n t i - t r u s t  p o l i c y  on r e s t r i c t i v e  a g r e e 

m en ts ,  b u t  m erger p o l i c i e s ,  p o l i c i e s  on a b u se  o f  a  dom inant

p o s i t i o n  i n  th e  m a rk e t ,  b u t  a l s o  on p e r m i t t e d  ty p e s  o f  c o o p e r -  
15

a t i o n .  T h is  s e c t i o n ,  how ever, w i l l  d e a l  w i th  th e  r e s t r i c 

t i v e  a g re em e n ts  p o l i c y  and th e  p e r m i t t e d  ty p e s  o f  c o o p e r a t i o n ,  

w h i le  th e  o t h e r  t o p i c s  w i l l  be d e a l t  w i t h  l a t e r  in  t h i s  

c h a p t e r .

I t  h a s  been  s a i d  t h a t  t h e  Community’ s c o m p e t i t io n  p o l i c y
16

" c o n t r i b u t e s  t o  th e  c o n s t a n t  im provem ent o f  t h e  p o p u l a t i o n . "

I t s  p u r p o s e ,  how ever, i s  to  e n su re  h o n e s t  and f a i r  c o m p e t i t io n

and c o m p e t i t io n  c o n d i t i o n s  f o r  t h e  com panies  and c o r p o r a t io n s

engaged in  b u s i n e s s  i n  th e  Community. The p o l i c y  p r o h i b i t s
17r e s t r i c t i v e  b u s in e s s  p r a c t i c e s  which h i n d e r  c o m p e t i t io n .

The c o m p e t i t io n  r u l e s  a r e  c o m p r ise d  o f  E .E .C . T r e a ty  

p r o v i s i o n s ,  B.C. Commission d e c i s i o n s  and r e g u l a t i o n s ,  and 

c o u r t  r u l i n g s  made by th e  C ourt o f  J u s t i c e  o f  th e  European 

C om m unities. As o f  May, 1974, th e  Commission had handed 

down 65 d e c i s i o n s  and th e  C ou rt  had  i s s u e d  26 r u l i n g s .  The 

C o u r t  h a s  i n t e r p r e t e d  th e  r u l e s  on a s t r i c t  b a s i s  i n  an 

a t t e m p t  t o  g u a ra n te e  th e  u n i t y  o f  th e  Community a s  a common
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market:. The Ccnm is^ion i s  now f c l lo w i i ig  -i s t r i c t e r  c o u rs e

making d e c i s i o n s  a g a i n s t  p r o h i b i t e d  c a r t e l  a r r a n g e m e n ts .

T h is  i s  a s h i f t  in  p o l i c y ,  s i n c e  t h e  Commission te n d e d  to

c o n t in u e  to  a l lo w  th e  r e s t r i c t i v e  a g re em e n ts  a s  i t  was

th o u g h t  t h a t  t h e /  wore g e n e r a l l y  b e n e f i c i a l  to  tlie  Community.

Now th e  Commission h as  Imposed s a n c t i o n s  by im posing  s e v e r e

f i n e s  on p r o h i b i t e d  a r r a n g e m e n ts ,  i . e .  t o t a l l i n g  $ 1 2  m i l l i o n
18in  f o u r  r e c e n t  c a s e s .  A g a in ,  t h i s  i s  q u i t e  d i f f e r e n t  

from th e  c o m p e t i t io n  p o l i c y  o f  t h e  I 9 6 0 ' s when th e  Commission 

p u rsu e d  a p o l i c y  o f  e n c o u ra g in g  com panies to  c o o p e r a te  w i th  

one a n o th e r  i f  economic b e n e f i t s  to  t h e  Community w ould  be 

e v i d e n t ,  and  i f  some c o m p e t i t io n  i s  m a in ta in e d .

P e r m i t t e d  t y p e s  o f  c o o p e r a t i o n

V/hile th e  Commission h a s  m a in ta in e d  th e  p o l i c y  o f  e l i m i 

n a t i n g  c o o p e r a t i v e  and r e s t r i c t i v e  a g re em e n ts  b e tw een  compan

i e s ,  i t s  p o l i c y  o f  p rom oting  c o o p e r a t i o n  among com panies  h as  

b een  q u i t e  s i g n i f i c a n t .  For t h i s  p u rp o s e ,  t h e  Commission 

h as  t r i e d  t o  s p e c i f i c a l l y  d e l i n e a t e  w hich ag re em e n ts  do n o t  

f a l l  i n t o  t h e  c a te g o r y  c f  A r t i c l e  85 p r o h i b i t e d  a g re e m e n ts ,  

and w hich  a g re em e n ts  a re  p r o h i b i t e d ,  b u t  can be g r a n t e d  

e x em p tio n .  In  f a c t ,  th e  Commission made q u i t e  a number o f  

i n d i v i d u a l  d e c i s i o n s ,  a c c o rd in g  to  t h e  c i r c u m s ta n c e s ,  to

a l lo w  n e g a t i v e  c le a r a n c e  f o r  a g re e m e n ts  w hich d id  n o t  i n t e r -
20

f e r e  w i th  c o m p e t i t io n  in  th e  Conmr.unity.

So t h a t  t h e  Commission c o u ld  show i t s  f a v o r a b l e  p o s i t i o n  

r e g a r d i n g  c o o p e r a t io n  be tw een  s m a l l e r  and m id - s iz e  co m p an ie s ,
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and to  c j a r i f y  th e  s i t u a t i o n  c o n c e rn in g  a g re e m e n ts  n o t  coming 

under t h e  ban o f  th e  a g re e m e n ts ,  i t  t r i e d  to  e x p l a i n  i t s  

p o s i t i o n  on form s o f  c o o p e r a t i o n  which do n o t  r e s t r i c t  com

p e t i t i o n ,  T h is  was done th ro u g h  i t s  p o l i c y  s t a t e m e n t ,  

Communication c o n c e rn in g  C o o p e ra t io n  b e tw een  E n t e r p r i s e s . 

A n o th e r  p o l i c y  s t a te m e n t  o f  t h e  Com m ission, Com munication 

c o n c e rn in g  A greem ents o f  M inor I m p o r ta n c e , b ro u g h t  o u t  t h e  

p o i n t  t h a t :  ’’A greem ents be tw een  e n t e r p r i s e s  w hich  a r e

l i m i t e d  by t h e i r  m inor p o s i t i o n  on th e  m a rk e t  and by  t h e i r  

l i m i t e d  economic and f i n a n c i a l  p o t e n t i a l  a r e ,  i n  g e n e r a l ,  

i n c a p a b l e  o f  a p p r e c i a b ly  a f f e c t i n g  e i t h e r  t h e  i n t e n s i t y
21

o f  c o m p e t i t io n  o r  t h e  freedom  o f  c h o ic e  o f  t h i r d  p a r t i e s . ”

So, t h e  Commission f a v o r s  c o o p e r a t i o n  b e tw ee n  sm a ll  and 

m ed iu m -s ized  f i rm s  b e c a u se  th e y  c o u ld  o n ly  th e n  be c o m p e t i 

t i v e  i n  th e  w o rld  m a rk e t .  A lone , t h e i r  econom ic im p a c t  i s  

to o  s m a l l .  However, t h e  Commission o p p o se s  c o o p e r a t i o n  b e 

tw een  th e  g i a n t  f i r m s  b e c a u s e  i t  would be a r e s t r a i n t  o f  t h e  

m a rk e t .

I n  a d d i t i o n ,  v a r i o u s  ty p e s  o f  c o o p e r a t i o n  have b een  

g r a n t e d  exem ption  from p r o h i b i t i o n  th r o u g h  ’’i n d i v i d u a l  exemp

t i o n  d e c i s i o n . ” Each c a s e  i s  s t u d i e d  s e p a r a t e l y ,  w i t h  th e  

c h a r a c t e r i s t i c s  o f  each  c a s e  s t u d i e d ,  a s  w e l l  a s  t h e  m a rk e t  

e f f e c t s  c a u se d  by th e  a g re e m e n t .  S p e c i a l i z a t i o n  a g re e m e n ts  - 

a g re e m e n ts  on a l l o c a t i n g  p r o d u c t io n  b e tw ee n  p a r t i e s  - -  a r e  

g e n e r a l l y  p e r m i t t e d  b e c a u se  th e  " p r o v id e  a means o f  o b t a i n i n g
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s p e c i a l i z a t i o n  w hich c o n t r i b u t e s  t ?  low er c o s t s  by th e  

s e t t i n g  up o f  long  p r o d u c t io n  ru n s  and a b e t t o r  u t i l i z a 

t i o n  o f  a v a i l a b l e  p r o d u c t io n  c a p a c i t y  by th e  c o n c e n t r a t i o n
0  2

o f  e f f o r t  on a l i m i t e d  number o f ' p r o d u c t s . T h e y  a r e  

a l s o  u s u a l l y  a c c e p ta b l e  b e c a u se  th e y  p rom ote  a h i g h e r  l e v e l  

o f  d e v e lo p e d  t e c h n i c a l  c o o p e r a t i o n  w hich r e s u l t s  i n  im

p ro v e d  p r o d u c t s  which a r e  b e n e f i c i a l  t o  th e  c i t i z e n s  o f  

th e  Community,

E xem ptions  were g r a n t e d  in  c a s e s  where th e  d i s a d v a n 

t a g e s  r e s u l t i n g  from su ch  b u s in e s s  p r a c t i c e s  a r e  o f f s e t  by 

a d v a n ta g e s  t o  th e  g e n e r a l  p o p u l a t i o n  o f  t h e  Community, One 

exam ple shows an  exem p tion  from  p r o h i b i t i o n  t o  an  e x p o r t  

a s s o c i a t i o n  o f  F ren ch  c o m p a n ie s .  T hat a s s o c i a t i o n  o f  food  

c a n n e r s was a l lo w e d  to  r e s t r i c t  c o m p e t i t io n  b e c a u se  a l l  th e  

com panies  in v o lv e d  were sm a l l  and would be u n a b le  to  compete 

w i th  f o r e i g n  p ro d u c e r s  on t h e i r  own. In  f a c t ,  t h e  Commission 

i s  b e g in n in g  to  en co u rag e  su ch  c o o p e r a t i o n  b e tw een  sm a ll

E ,C . com pan ies  so t h a t  th e y  can  compete w i th  non B.C.
23

f i r m s .  T h is  i s  c o n s id e r e d  to  be a p o l i c y  t h a t  i s  b e n e 

f i c i a l  t o  t h e  g e n e r a l  i n t e r e s t  o f  th e  Community.

P r o h i b i t e d  p r a c t i c e s

A c co rd in g  to  A r t i c l e  85 o f  th e  E .E .C ,  T r e a t y ,  as
24

i n t e r p r e t e d  th ro u g h  C o u n c il  R e g u la t io n  No, 17 , A r t ,  1 , 

a l l  r e s t r i c t i v e  a g re em e n ts  w hich  r e s t r a i n  o r  i n l i i b i t  compe

t i t i o n  and t r a d e  be tw een  th e  member n a t i o n s  a r e  p r o h i b i t e d .
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T h is  i s  an a u to m a t ic  p r o h i b i t i o n  and needs  no s p e c i a l  d e 

c i s i o n  i n  eac h  i n s t a n c e .  The Com m ission’ s i n t e r p r e t a t i o n  o f

A r t i c l e  8 5 , S e c t io n  1 d e f i n e s  p r o h i b i t e d  a g re e m e n ts  i n  te rm s
25

c f  o n ly  t h o s e  which a p p r e c i a b l y  r e s t r i c t  c o m p e t i t i o n .  The

Community C o u r t  o f  J u s t i c e  s u p p o r te d  t h i s  i n t e r p r e t a t i o n  and

expanded i t  by sa y in g  t h a t  r e s t r i c t i v e  a g re em e n ts  s h o u ld  be
26

p r o h i b i t e d  when th e y  im p a ir  commerce. The Commission has 

s t i p u l a t e d  s t i l l  f u r t l i e r  i t s  p o s i t i o n  on c o m p e t i t i o n  by 

e l a b o r a t i n g  i t s  meaning o f  " a p p r e c i a b l e ” r e s t r a i n t  o f  t r a d e .  

R e s t r i c t i v e  p r a c t i c e s  a im in g  a t  im p a i r in g  c o m p e t i t io n  " a p p r e 

c i a b l e "  c a n n o t  be p r o h i b i t e d  i f  t h e  p a r t i c i p a t i n g  b u s i n e s s e s  

do n o t  have  a 5 p e r c e n t  s h a r e  o f  th e  t o t a l  m a rk e t  f o r  t h a t  

p r o d u c t  o r  s e r v i c e .  The o t h e r  minimum i s  $24 m i l l i o n  

d o l l a r s  i n  a n n u a l  b u s in e s s  t u r n o v e r .  T h is  q u a n t i t a t i v e

l i m i t a t i o n  i s  a u th o r i z e d  by a Commission " N o t ic e  on
27

ag re em e n ts  o f  m inor im p o r ta n c e ,"  and i s  n o t  b in d in g  on th e
2.8

C ourt o r  t h e  a d m i n i s t r a t i o n .

The b a n  on c a r t e l s  and r e s t r i c t i v e  a s s o c i a t i o n s  a p p l i e s  

to  non-Community e n t e r p r i s e s  i f  th e  a g re em e n ts  a r e  made 

w i th  Community com pan ies ,  o r  i f  t h e i r  p o l i c i e s  have  an e f f e c t  

on th e  Community. These e n t e r p r i s e s  would have  t o  pay  a f i n e  

f o r  t h e i r  p r o h i b i t e d  a c t i v i t y .  And, i m p o s i t i o n  o f  f i n e s  

a r e  n o t  l i m i t e d  to  A m erican  f i r m s ,  a s  in  one c a s e  b e f o r e  

B r i t a i n  j o i n e d  th e  Community, b o th  a Sw iss f i r m  and  a
29

B r i t i s h  company had to  pay a s e v e re  m o n e ta ry  p e n a l t y .

The Commission does n o t  a p p ly  th e  p r o h i b i t i o n  o f  A r t i c l e  

85 to  a r ra n g e m e n ts  w i t h in  c o n g lo m e r a te s .  In  t h e  C h r i s t i a n i



1 1 0
30

and N ie ls e n  c a s e  in  1960, th e  Commission r u l e d  t h a t

A r t i c l e  85 i s  n o t  a p p l i c a b l e  in  c a s e s  in v o lv in g  such  i n t r a -

company a r r a n g e m e n ts ,  i . e .  by th e  p a r e n t  company and i t s

w holly-ow ned  s u b s i d i a r y  which c a r r i e s  o u t  th e  o r d e r s  o f

th e  p a r e n t  company. A y e a r  l a t e r ,  th e  Commission a l s o

r u l e d  t h a t  ag reem en ts  among th e  1 0 0  p e r c e n t  p a re n t-o w n e d
31

s u b s i d i a r i e s  o f  Kodak in  Europe w ere n o t  p r o h i b i t e d  by 

th e  c o m p e t i t io n  p o l i c y .  The Commission a l s o  c o n s i d e r s  

p a r e n t  com pan ies  and t h e i r  51 p e r c e n t  s u b s i d i a r i e s  a s  s i n g l e  

economic u n i t s  due to  th e  f a c t  t h a t  p a r e n t  com panies have  

th e  a b i l i t y  to  c o n t r o l  th e  s u b s i d i a r i e s .  T h e r e f o r e ,  th e  

Commission does n o t  a p p ly  i t s  p r o h i b i t i o n s  to  c o n g lo m er

a t e s  - -  a t  l e a s t  n o t  y e t .  I t  m ust be n o ted  t h a t  a l l  c a s e s  

to  d a te  have  d e a l t  w i th  p a r e n t  com panies and s u b s i d i a r i e s  i n 

v o lv e d  i n  t h e  same p r o d u c t .  I t  i s  u n l i k e l y  t h a t  t h e  same

p o l i c y  p o s i t i o n  would rem ain  i f  t h e  v a r io u s  b ra n c h e s  o f  th e
32

c o n g lo m e ra te  d e a l t  in  d i f f e r e n t  p r o d u c t s .

The c o m p e t i t io n  p o l i c y ,  t h e n ,  s e rv e s  an  im p o r ta n t  

f u n c t i o n  by h e lp in g  to  f u l f i l l  t h e  aims o f  th e  Community. 

Goods a r e  c r o s s i n g  th e  b o r d e r s  o f  th e  Community n a t i o n s  

more a t  an  e v e r - i n c r e a s i n g  r a t e ,  and th e r e  has a l s o  b een  a 

g r e a t  d e a l  o f  i n t e r n a t i o n a l  b u s i n e s s  c o o p e r a t io n  w i t h i n  

th e  Community. T h is  has  a l l  l e d  t o  more c h o ic e s  and an

im proved su p p ly  o f  p r o d u c t s  f o r  t h e  consum ers o f  th e

C o m m u n i t y , w h i c h  i s  a t a s k  o f  c u r r e n t  i n t e r e s t , s i n c e  

i t  h e l p s  t o  cu rb  i n f l a t i o n .
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I t  can  be s a i d  t h a t  t h e  Community p o l i c y  on c o o p e r a t i o n  

i s  t w o - f o l d ,  a c c o r d i n g  t o  Dr,  W i l ly  S c h l i e d e r ,  t h e  Commun

i t y ' s  D i r e c t o r  G e n e ra l  f o r  C o m p e t i t i o n ,  F i r s t ,  t h e  Commun

i t y ' s  g o a l  i s  t o  m a i n t a i n  c o m p e t i t i o n  by p u t t i n g  i n t o  

f o r c e  t h e  T r e a t y  c o m p e t i t i o n  r u l e s ,  and by r e g u l a t i n g  r e 

s t r i c t i v e  p r a c t i c e s  and by r e g u l a t i n g  t h e  a c t i o n s  o f  compan

i e s  o r  c o r p o r a t i o n s  which have a dom inan t  p o s i t i o n  i n  t h e  

m a r k e t .  T h is  g o a l  i n c l u d e s  t h e  maximum u t i l i z a t i o n  o f

p r o d u c t i o n  f o r c e s ,  w h i l e ,  a t  t h e  same t im e ,  p r o t e c t i n g
35

consumer i n t e r e s t s .

S e c o n d ly ,  i t  i s  n e c e s s a r y  i f  t h e  common m a rk e t  i s  t o

c o n t i n u e  t o  be v i a b l e ,  t h e  Commission must  g u a r a n t e e  t h a t

t r a d e  b a r r i e r s  would  n o t  be s e t  up b e tw een  t h e  Community

n a t i o n s  by p r i v a t e  e n t e r p r i s e s .  Open t r a d e  b e tw een

n a t i o n s  i s  e s s e n t i a l ,  and t h e  Community must  e n s u r e  t h a t

a l l  companies  a r e  t r e a t e d  e q u a l l y  and a r e  r e g u l a t e d  e q u a l l y .

T h is  e s s e n t i a l l y  means t h a t  c o m p e t i t i o n  s h o u ld  n o t  b a s i c a l l y

be d i s t o r t e d  t h r o u g h  t h e  use  o f  s t a t e  a i d s  t o  com pan ies

and com m erc ia l  s t a t e  m o n o p o l i e s .  N o n e t h e l e s s ,  t h e  Community

c o n t i n u e s  t o  g r a n t  exem ptions  f rom t h e  p r o h i b i t i o n s  i f  t h e

r e s t r i c t i v e  a g re e m e n ts  a r e  more b e n e f i c i a l  t o  t h e  Community
36

th a n  d e t r i m e n t a l .

Merger

The Community p o l i c y  on m e rg e r s  depends  on t h e  f u t u r e  

forms t h a t  E uropean  b u s i n e s s  w i l l  t a k e ,  and a l s o  on t h e
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T r e a t y  p r o v i s i o n s .  In t h e  European m a rk e ts  t h e r e  o u g h t  t o  

be a s u b s t a n t i a l  number o f  e n t e r p r i s e s  so t h a t  c o m p e t i t i o n  

can  be s a f e g u a r d e d .  Y e t ,  t h e s e  e n t e r p r i s e s  a l s o  o u g h t  t o  

be b i g  enough t o  cope  w i t h  t h e  d i f f i c u l t i e s  o f  w i d e - a r e a  

s a l e s ,  r e s e a r c h  and d e v e lo p m e n t .  While  e a c h  company ch oo ses  

i t s  own a p p ro a c h  tow ard  f i n a n c i a l  s u c c e s s ,  more and  more 

f i r m s  have  s e l e c t e d  th e  m erg e r  method s i n c e  E uropean  i n t e 

g r a t i o n  s t a r t e d .  A m a j o r i t y  o f  t h e  e n t e r p r i s e s  t h a t  have  

ch o sen  t h e  m erg e r  method have  done so  b e c a u s e  t h e y  were 

i n a d e q u a t e l y  e q u ip p e d  t o  compete  i n  t h e  g rowing  European  

m a r k e t s  and a l s o  t h e  w or ldw ide  m a r k e t s .  U s u a l l y  t h e i r  

g o a l  i s  n o t  t o  r e s t r i c t  c o m p e t i t i o n ,  t h e y  a r e  s i m p ly  a t t e m p t 

i n g  t o  improve t h e i r  own c o m p e t i t i v e  p o s i t i o n .  And s o ,  

when a number o f  t h e  s m a l l e r  e n t e r p r i s e s  m erge ,  t h e  l e v e l

o f  c o m p e t i t i o n  i n c r e a s e s .  These  t y p e s  o f  m e r g e r s  a r e  i n
37

a g re em e n t  w i t h  t h e  Community 's  c o m p e t i t i o n  p o l i c y .

The m a j o r i t y  o f  t h e  m e r g e r s  have  o c c u r r e d  b e tw ee n  e n t e r 

p r i s e s  i n  t h e  same c o u n t r y ,  o r  be tw een  Community companies  

and non-Community c o m p a n ie s .  M ergers  be tw een  e n t e r p r i s e s  

from d i f f e r e n t  member n a t i o n s  a r e  r a r e ,  and t h e  Community 

would l i k e  t o  improve t h i s  s i t u a t i o n .  M erg e rs  b e tw een  

e n t e r p r i s e s  o f  v a r i o u s  member n a t i o n s  c o u ld  h e l p  h a s t e n  th e  

i n t e g r a t i o n  o f  E urope .  The new m a rk e ts  s e r v e d  by t h e  merged 

e n t e r p r i s e s  s h o u ld  be b a s e d  on t h e  Common M a rk e t  and n o t  

n a t i o n a l  d i v i s i o n s  o r  b o u n d a r i e s .  In  e f f e c t ,  t h e  f i n a n c i a l

and "econom ic  s u c c e s s  o f  t h e  Community d e p en ds  on optimum
38

a l l o c a t i o n  o f  t h e  f a c t o r s  o f  p r o d u c t i o n . "
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While c o o p e r a t i o n  and m erg e r s  be tw een  f i rm s  a r e  d e s i r a b l e ,

t h e  Community a l s o  m a i n t a i n s  t h a t  m e rg e r s  which a r e  t o o

l a r g e  m us t  be  r e g u l a t e d .  The Commission f o l l o w s  t h i s  d u a l

p o l i c y  b e c a u s e  i n  some i n d u s t r i e s  more m erge rs  would h i n d e r

w o rk a b le  c o m p e t i t i o n .  In  1970,  t h e  Commission c l a r i f i e d

i t s  p o s i t i o n  by d e f i n i n g  what i t  m ean t  by m erge rs  t h a t  a r e

to o  l a r g e .  C o m p e t i t io n  c o u ld  be  h i n d e r e d  i f  a g roup  o f

e n t e r p r i s e s  c o n t r o l l e d  12-13 p e r c e n t  o f  t h e  m ark e t  f o r  
39

t h a t  p r o d u c t .

In  1973 ,  i t  was made c l e a r  t h a t  A r t i c l e  8 6  o f  t h e  

E .E .C .  T r e a t y  a l lo w s  t h e  Commission t o  i n t e r v e n e  - -  a f t e r  

t h e  f a c t  - -  i n  c a s e s  where b u s i n e s s e s  have merged and  t h u s  

i n c r e a s e d  dominance i n  an i n d u s t r y ,  and a l s o  i n t e r f e r e d  

w i t h  c o m p e t io n .  T h is  c l a r i f i c a t i o n  was made i n  t h e  C o n t i n 

e n t a l  Can c a s e ,  and made i t  e v i d e n t  t h a t  t h e  s t r e n g t h e n i n g  

o f  a do m in a n t  p o s i t i o n ,  w hich  c o u l d  end e f f e c t i v e  c o m p e t i t i o n  

i n  p a r t i c u l a r  i n d u s t r i e s ,  i s  n o t  i n  a c c o rd a n c e  w i t h  A r t i c l e  

8 6 .
One o f  t h e  c u r r e n t  plans^ o f  t h e  Commission i s  t o  a t t e m p t  

t o  g a i n  powers  t o  g e t  t h e  ch an ce  t o  a s s e s s  m erg e rs  p r i o r  

t o  t h e  t im e  t h e y  a r e  p u t  i n t o  e f f e c t .  The p r o p o s e d  r e g u l a 

t i o n  i s  t o  a l l o w  a r e v ie w  o f  t h e  c o n c e n t r a t i o n  p r i o r  t o  

i t s  b e i n g  p u t  i n t o  e f f e c t  so t h a t  t h e  Commission c o u l d

make q u a l i t a t i v e  ju d g em en ts  i f  i t  would r e s t r i c t  c o m p e t i t i o n  
40

o r  n o t .
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M ergers  a r e  c o n t r o l l e d  th r o u g h  th e  e n fo r c e m e n t  o f  

A r t i c l e  85 and A r t i c l e  8 6  and i n v e s t i g a t i n g  t h e  p r o h i b i t e d  

a c t i v i t i e s .  The Commission and th e  member n a t i o n s  have 

c o n c u r r e n t  j u r i s d i c t i o n  i n  t h e  en fo rcem en t  o f  t h e s e  T r e a t y  

r u l e s .  When a m erger  ag re em e n t  i s  a l lo w e d  t o  e x i s t  and i s  

exem pted  from p r o h i b i t i o n ,  a c c o r d i n g  to  Commission R e g u la 

t i o n  17 ,  t h e  exem ption  c a n n o t  be g r a n t e d  by a s t a t e .  Under 

t h i s  R e g u l a t i o n ,  t h e  Commission i s  empowered t o  p u r s u e  

i n v e s t i g a t i o n s ,  examine b u s i n e s s  f i l e s  and copy them. The 

Commission i s  t o  a l s o  i n fo rm  t h e  n a t i o n a l  governm en ts  c o n 

c e r n e d  o f  t h e  p r o c e e d i n g s  and c o n s u l t  them p r i o r  t o  any

f i n a l  d e c i s i o n s .  And, i f  t h e  Commission r e q u e s t s  i t ,  t h e
41

n a t i o n s  con ce rn e d  m ust  a l s o  make i n v e s t i g a t i o n s .

When t h e  p r o h i b i t i o n s  u n d e r  A r t i c l e  85 and 8 6  have 

b e en  t r e s p a s s e d ,  t h e  Commission th e n  can  recommend t o  t h o s e  

com panies  p a r t i c i p a t i n g  i n  t h e  merger  t o  end t h a t  i n f r i n g e 

m en t ,  The Commission c a n  s im p ly  make t h o s e  reco m m en d a t io ns ,  

o r  make a fo rm a l  d e c i s i o n  c a l l i n g  f o r  an end t o  such  a c t i o n  

and impose f i n e s  up t o  $ 1  m i l l i o n ,  and up t o  $1 , 0 0 0  p e r  day 

l a t e  c h a r g e s  f o r  d e l a y s  i n  a c t i o n .  However, a p p e a l  i s

a l l o w e d  f o l lo w in g  any such  d e c i s i o n  which  i s  t h e n  s e n t  t o
42

t h e  C o u r t  o f  J u s t i c e  o f  t h e  European Com m uni t ies .

I n  1973, one example  o f  t h e  Commission g r a n t i n g  exemp

t i o n s  was th e  a p p r o v a l  o f  t h e  merger  whereby A u g u s t -T h y ssen -  

H u t t e  A , 6 , bou g h t  a m a j o r i t y  o f  s h a r e s  i n  R h e i n s t a h l  A . 6 ,

The a c q u i s i t i o n  was ap p ro v e d  f o r  t h e  s t e e l  m a n u f a c t u r e r  

on t h e  b a s i s  o f  A r t i c l e  6 6  o f  t h e  European Coal  and S t e e l
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Community ( E .G .S ,G .)  T r e a th  which  i s  v e r y  s i m i l a r  i n  e f f e c t  

to  A r t i c l e s  85 and 8 6  o f  t h e  E .E .C .  T r e a t y .  The a p p r o v a l  

came as  a r e s u l t  o f  c o n d i t i o n s  a g r e e d  upon by t h a t  German 

s t e e l  company and t h e  Commission,  whereby Thyssen  would 

d i s e n g a g e  i t s e l f  from o t h e r  in v o lv e m e n t s  i n  t h e  s t e e l  s e c t o r  

by as  much a s  25 p e r c e n t  o f  i t s  h o l d i n g s  i n  o t h e r  m erg e r  

a g r e e m e n t s ,  and t h a t  t h e r e  would no l o n g e r  be any more i n t e r 

l o c k i n g  d i r e c t o r s h i p s  w i t h  o t h e r  co m p a n ie s .

Thus ,  w h e th e r  t h r o u g h  e n f o r c e m e n t  o f  t h e  E . E . C . , and  

E .C .S .C .  T r e a t i e s  o r  R e g u l a t i o n  17 ,  t h e  Commission, a t  i t s  

d i s c r e t i o n ,  may p r o h i b i t  m e r g e r s ,  o r  exempt them from p r o h i 

b i t i o n .

A r t i c l e  8 6  d e a l s  w i t h  m e r g e r s ,  b u t  t h e  f o c u s  i s  on 

abuse  o f  a dom inant  p o s i t i o n  i n  t h e  m a r k e t .  Hence,  t h e  

f o l l o w i n g  s e c t i o n  d e a l s  w i t h  t h i s  q u e s t i o n  i n  g r e a t e r  d e t a i l .

Abuse o f  a dominant  p o s i t i o n

T here  i s  n o t h in g  i n  t h e  E .C.  T r e a t y  t h a t  s p e c i f i c a l l y  

s t a t e s  t h a t  v e r y  p ow e r fu l  b u s i n e s s e s  a r e  b a d ,  o r  t h a t  t h e y  

s h o u ld  be p r e v e n t e d  from g a i n i n g  more power.  A c h ie v in g  a 

dom inan t  p o s i t i o n  i n  a p a r t i c u l a r  i n d u s t r y  i s  n o t  p r o h i b i t e d ,  

b u t  a b u s i n g  a dominant  p o s i t i o n  i n  t h e  Community i s  f o r b i d d e n ,  

Abuse o f  a dominant  p o s i t i o n  in  an  i n d u s t r y  i n c l u d e s  d i s 

c r i m i n a t i o n  i n  buying  and s e l l i n g ,  and th e  u s e  o f  t y i n g  

a r r a n g e m e n ts  (which l i n k  c e r t a i n  a r e a s  o f  p r o d u c t i o n  among 

e n t e r p r i s e s ) .  These t y i n g  a r r a n g e m e n t s  a r e  a g re e m e n ts  which 

f o r c e  a p u r c h a s e r  t o  buy unneeded  i te m s  a s  p a r t  o f  a package  

i n  o r d e r  t o  g e t  what he wants  from a  s e l l e r .  The " d i r e c t  o r
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i n d i r e c t  i m p o s i t i o n  o f  u n f a i r  bu y ing  and s e l l i n g  p r i c e s  o r

o t h e r  u n f a i r  t r a d i n g  t e rm s"  a r e  a l s o  p r o h i b i t e d ,  a s  w e l l  a s

" t h e  l i m i t a t i o n  o f  p r o d u c t i o n ,  m a r k e t i n g ,  o r  t e c h n i c a l  d e v e l -
43

opment t o  t h e  p r e j u d i c e  o f  c o n s u m e r s . "

Any a b u se  o f  a dom inant  p o s i t i o n  i s  d e te r m in e d  as  such  

o n ly  i n  c a s e s  where  t r a d e  b e tw een  member n a t i o n s  would be 

a f f e c t e d .  An example o f  a Community r u l i n g  on an  a b u se  o f

a dom inant  p o s i t i o n  c a se  i s  t h e  C o n t i n e n t a l  Can company c a s e

where  t h e  Commission c h a r g e d  C o n t i n e n t a l  w i t h  such  an a b u s e .  

A l tho u gh  C o n t i n e n t a l  won t h e  c a s e  i n  t h e  C o u r t  o f  J u s t i c e  

on th e  b a s i s  t h a t  t h e  C om m iss ion 's  e v id e n c e  was i n s u f f i c i e n t  

i n  t h i s  p a r t i c u l a r  c a s e ,  a p r e c e d e n t  was s e t .  The C ou r t  

m en t ioned  t h a t  f u t u r e  c a s e s  on t h e  abuse  o f  dom inan t  p o s i 

t i o n s  may be a d j u d i c a t e d  i f  t h e  e v id e n c e  i s  s u f f i c i e n t .  T h is

i s  v e ry  i m p o r t a n t  b e cau se  i t  ha s  p u t  " t h e  Commission i n  a

p o s i t i o n  t o  a c t  a g a i n s t  am a lg a m a t io n s  w i t h  m a r k e t - d o m i n a t in g
44e n t e r p r i s e s  o f  e s p e c i a l l y  g ra v e  c o n s e q u e n c e s . "

The landm ark  case  i n  t h e  a r e a  o f  a bu se  o f  a dom inan t  

p o s i t i o n  i s  t h e  C o n t i n e n t a l  Can c a s e .

C o n t i n e n t a l  Can c a s e . The Commission f i l e d  a c a s e  

a g a i n s t  C o n t i n e n t a l  Can C o . ,  an American MNC, b e f o r e  t h e  

C o ur t  o f  J u s t i c e  o f  t h e  Community, f o r  a b u s in g  a dom inan t  

p o s i t i o n  i n  t h e  m arke t  which  i s  e x p r e s s l y  f o r b i d d e n  by 

A r t i c l e  8 6  o f  t h e  E .E .C .  T r e a t y .  C o n t i n e n t a l  Can Co. 

o f  New York and i t s  s u b s i d i a r y  E uropem bal lage  C o r p o r a t i o n  

( o f  W ilm ing ton ,  Delaware and B r u s s e l s ,  Belgium) were a c c u s e d
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o f  b uy in g  o u t  i t s  m ajo r  European c o m p e t i t o r ,  Thomassen and 

D r i j v e r - V e r b l i f a  NV (o f  D e v e n te r ,  H o l l a n d ) .  The outcome o f  

t h e  c o u r t  d e c i s i o n  i n  F e b r u a r y ,  1973, was i n  f a v o r  o f  C o n t i n 

e n t a l  Can and i t s  s u b s i d i a r y ,  b u t  t h e  Commission won a 

p r i n c i p l e :  " t h e  c o u r t  d e c l a r e d  t h a t  a c q u i s i t i o n  o r  m erge r  by

a do mimant company i n  i t s e l f  c o u ld  c o n s t i t u t e  a b u se  o f  t h a t  
45

d o m in a n c e ."  T h is  c o u r t  p r e c e n d e n t  has  g i v e n  t h e  Commission 

t h e  a b i l i t y  t o  check  c o r p o r a t i o n s  i n  t h e i r  m erg e r  a c t i v i t i e s  

o n l y  a f t e r  t h e  f a c t .  T h is  g i v e s  t h e  E .C .  Commission t h e  

power o f  t h r e a t ,  and may c a u s e  some MNCs t o  g i v e  se c o n d  

t h o u g h t s  a b o u t  m e r g e r s .  O b v io u s ly ,  r e g u l a t o r y  power would 

g i v e  more c o n f i d e n c e  t o  Commission o f f i c i a l s ,  b u t  i t  i s  s t i l l  

a f i r s t  s t e p .

The E .C.  Commission d e c i d e d  on A p r i l  9 ,  1970 ,  t o  s t a r t

ex o f f i c i o  p r o c e e d i n g s  a g a i n s t  C o n t i n e n t a l  Can Company, i n c . ,

and  E uropem bal lage  r e l a t i n g  t o  E u ro p e m b a l l a g e ’ s a c q u i s i t i o n

o f  a m a j o r i t y  h o l d i n g  s h a r e s  i n  Thomassen and D r i j v e r -

V e r b l i f a  NV. The d e c i s i o n  o f  t h e  Commission was b a s e d

on A r t i c l e  8 6  o f  t h e  EEC T r e a t y ,  and on R e g u l a t i o n  17 ,

a r t i c l e s  1 and 3,  which came i n t o  e f f e c t  on F e b r u a r y  6 , 1962.

Such ex o f f i c i o  p r o c e e d i n g s  a r e  p e r m i t t e d  u n d e r  R e g u l a t i o n

17, a r t i c l e  1 . ^ ^  O b v io u s ly ,  t h e  Commission was n o t  p l e a s e d

w i t h  t h e  u n d e r t a k i n g s  o f  t h e  American MNC, and t h u s  to o k  
47

a c t i o n .

C o n t i n e n t a l  Can had o b t a i n e d  c o n t r o l  o f  Schm albach-  

Lubeca-Werke A.G. ( o f  B runsw ick ,  Germany) on F e b r u a r y  9 ,

1969, and b e f o r e  1970,  was a b l e  t o  have more t h a n  85 p e r c e n t
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o f  i t s  s h a r e s .  During t h e  same y e a r  i t  a l s o  d i s c u s s e d  th e  

f o r m a t i o n  o f  a European p a c k a g in g  company w i t h  M e ta l  Box 

Company L td .  (L ondon) . Two C o n t i n e n t a l  Can l i c e n s e e s  were 

t o  be a s k e d  t o  j o i n  t h i s  h o l d i n g  company, namely  Thomass e s  § 

D r i j v e r - V e r b l i f a  N.V. and J . J .  Carnaud e t  Forge  de B asse -  

I n d r e  ( P a r i s ) .  In  o r d e r  t h e  C o n t i n e n t a l  Can would have  a 

m a j o r i t y  c o n t r o l  o f  t h e  new E uropean  p a c k a g in g  company, i t  

o f f e r e d  t o  i n c r e a s e  i t s  s h a r e  i n  Thomassen § D r i j v e r - V e r b l i f a  

o r  C a rn au d .  Carnaud d e c l i n e d  t h e  o f f e r  i n  A u g u s t ,  1969,  

b u t  on F e b r u a r y  16,  1970,  t h e  a g re em en t  be tw een  C o n t i n e n t a l  

Can and Thomassen 6  D r i j v e r - V e r b l i f a  was e f f e c t e d .  The 

ag re em e n t  s t a t e s ,  i n  e s s e n c e ,  t h a t :

(a )  C o n t i n e n t a l  Can would f o r  a De law are  company 
( s u b s e q u e n t l y  c a l l e d  E u ro p em b a l lag e  C o r p o r a t i o n )  to  
w h ich  i t  would t r a n s f e r  i t s  p r e s e n t  h o l d i n g  i n  
Schm alback-Lubeca-W erke .

(b) E u rop em ba l lag e  would have  two t y p e s  o f  s h a r e ,  
a  ’ common s t o c k ’ ( o r d i n a r y  s h a r e s )  and a ’ c l a s s  B 
s t o c k ’ ( p r e f e r e n t i a l  s h a r e s ) .  The c l a s s  B s t o c k  would 
a t  a l l  t im e s  have a t  l e a s t  80 p e r c e n t  o f  t h e  v o t i n g  
r i g h t s  o f  t h e  company.

(c )  C o n t i n e n t a l  Can c o n c lu d e d  an a g re em e n t  o f  
p r i n c i p l e  w i t h  M e ta l  Box whereby t h e  l a t t e r  would 
t r a n s f e r  t o  Europemballa*ge, as  ’ common s t o c k ’ i t s  
h o l d i n g s  i n  Thomassen 6  D r i j v e r - V e r b l i f a ,  i n  Superbox 
SpA o f  F l o r e n c e  ( I t a l y )  and in  a company which  would 
become p r o p r i e t e r  o f  Metz Box’ s White  Cap f a c t o r y  i n  
P o o le  ( E n g la n d ) .

(d)  C o n t i n e n t a l  Can would c a u s e  E u ro p em ba l lage  to  
o f f e r  t o  t h e  s h a r e h o l d e r s  o f  Thomassen 5 D r i j v e r -  
V e r b l i f a ,  o t h e r  t h a n  M e ta l  Box and C arnaud ,  140 g u i l d 
e r s  f o r  each  nom ina l  2 0 - g u i l d e r s  s h a r e  i n  Thomassen § 
D r i j v e r - V e r b l i f a .  E v ery  Thomassen 8  D r i j v e r - V e r b l i f a  
s h a r e h o l d e r  who o f f e r e d  h i s  s h a r e s  would a l s o  r e c e i v e  
a c e r t i f i c a t e  g r a n t i n g  him a p r e f e r e n t i a l  r i g h t  to  t h e  
p u r c h a s e  o f  o r d i n a r y  s h a r e s  i n  E u ro p em b a l lag e  when th e y  
were  o f f e r e d  t o  t h e  p u b l i c .  C o n t i n e n t a l  Can would make



119

a v a i l a b l e  t o  Europem bal lage  t h e  funds  n e c e s s a r y  f o r  
t h e  p u r c h a s e  o f  t h e  Thomassen § D r i j v e r - V e r b l i f a  
s h a r e s  o f f e r e d  t o  i t  by a c q u i r i n g  s u p p le m e n ta r y  s h a r e s  
i n  E u ro p em b a l lag e ,

(e)  C o n t i n e n t a l  C a n ' s  o f f e r  was b a s e d  on t h e  d e c l a r 
a t i o n  o f  Thomassen § D r i j v e r - V e r b l i f a  t h a t  i t s  1969 
p r o f i t s ,  b e f o r e  d e d u c t i o n  o f  t a x e s  and d i s c r e t i o n a r y  
p l a c i n g  t o  r e s e r v e ,  were a p p r o x i m a t e ly  2 8 ,0 0 0 ,0 0 0  
g u i l d e r s .

( f )  Europem bal lage  p ro p o s e d  o f f e r i n g  a p a r t  o f  i t s  
o r d i n a r y  s h a r e s  to  t h e  p u b l i c  be tween May 1972 and 
May 1975.

F i n a l l y ,  on F e b r u a r y  20,  1970, E uro p em ba l lage  Corp ,  was 

c h a r t e r e d  as  a h o l d i n g  company u n d e r  Delaware  laws i n  W i l 

m in g to n ,  and would have  " e s t a b l i s h m e n t s  i n  Germany, A u s t r i a ,
48H o l l a n d ,  Belg ium, Dutch A n t i l l e s ,  E n g lan d ,  and I t a l y . "

The E.C.  Commission began t o  s e n s e  t h a t  a c i t o n s  u n d e r 

t a k e n  m ig h t  be i n c o m p a t i b l e  w i t h  A r t i c l e  8 6  and  t h e  l e g a l  

and f i n a n c i a l  r a m i f i c a t i o n s  r e s u l t i n g .  Between March 13 

and A p r i l  8 , t h e  Commission s e n t  l e t t e r s  and t e l e x  m essages  

t o  t h e  companies  i n v o l v e d ,  in f o r m in g  them o f  i t s  c o n c e r n .  

A f t e r  t h e  f i n a l  A p r i l  8  t e l e x  t o  M eta l  Box, on A p r i l  9 and 

10,  M e ta l  Box made i t  known t o  t h e  Commission and t h e  media  

t h a t  i t  was " p o s tp o n in g  f o r  t h e  moment i t s  p l a n s  t o  j o i n

E u r o p e m b a l l a g e .  In  t h e  m eanw hi le ,  c o n v e r s a t i o n s  be tw een
49M eta l  Box and C o n t i n e n t a l  Can w i l l  c o n t i n u e . "

When t h e  merger  t o o k  p l a c e  t h e  t h r e e  com panies  were  

q u i t e  p ro m in e n t  i n  t h e i r  i n d u s t r y .  C o n t i n e n t a l  Can Co.

( a l o n g  w i t h  i t s  C o n t i n e n t a l  Can I n t e r n a t i o n a l  C o r p o r a t i o n )  

i s  t h e  l a r g e s t  m a n u f a c t u r e r  o f  m e t a l  p a c k a g in g  anyw here .  I t  

i s  a l s o  i m p o r t a n t  i n  t h e  f i e l d  o f  p a p e r  and p l a s t i c  c o n -



120

t a i n e r s ,  i n c l u d i n g  th e  m ach ine ry  to  make them. I t  had 208 

m a n u f a c t u r in g  p l a n t s ,  and a b o u t  62 ,000  em p lo y ees .  I t  n o t  

o n ly  h e l d  i n t e r e s t s  i n  th e  companies  m e n t io n e d  a bove ,  b u t  

i n  I n t e r n a t i o n a l  Machinery  C o r p o r a t i o n  i n  Belgium and 

l i c e n s e e s  i n  Sweden, S p a in ,  Greece and P o r t u g a l ,  Schmalbach- 

Lubeca-Werke A.G, was th e  most i m p o r t a n t  European company 

t h a t  made " l i g h t  m e ta l  c o n t a i n e r s . "  Schm alback-Lubeca-  

Werke was an e n t e r p r i s e  t h a t  had b o u g h t  o u t  t h e  f o l lo w in g  

co m p a n ie s :  Bremer and Bruckman, A.G. f u r  C a r to n n a g e n in d u s -

t r i e ,  G unther  Wagner, H e i n r i c h  B ra u ch ,  D e u tsc h  F la x  GmbH, 

N i e d e r s a c h s i s c h e  K u n s t s o f f  GmbH, M. L o f f l e r  GmbH, and 

E v e r s n a n n .  F i n a l l y ,  th e  l a r g e s t  B ene lux  p r o d u c e r  o f  m e ta l  

c o n t a i n e r s  was Thomassen 8  D r i j v e r - V e r b l i f a  N.V. T h is  

company was formed a s  a r e s u l t  o f  a number o f  m e r g e r s ,  i n 

c l u d i n g  one w i t h  "N.V. DeVereenigde B l i c k f a b r i e k e n  ( V e r b l i f a )  

w hich  was a l i c e n s e e  o f  t h e  American Can Company, t h e  p r i n c i 

p l e  American  C o m p e t i to r  o f  C o n t i n e n t a l  C an ,"^^  I n  a d d i t i o n ,  

i t  a l s o  bo ug h t  o u t  A.E. R uys-H aar lem  N.V, The o t h e r  com

p a n i e s ,  M e ta l  Box, Superbox ,  and C a rnaud ,  d e c i d e d  n o t  t o
57

j o i n  E u ro p em b a l lag e .

Under A r t i c l e  8 6  o f  t h e  T r e a t y  o f  Rome, "any  abuse  by 

one o r  more u n d e r t a k i n g s  o f  a dom inan t  p o s t i o n  w i t h i n  t h e  

Common M arket  o r  i n  a s u b s t a n t i a l  p a r t  o f  i t  s h a l l  be p r o h i 

b i t e d  a s  i n c o m p a t i b l e  w i t h  t h e  Common M arke t  i n  so f a r  as  i t
52may a f f e c t  t r a d e  be tween  Member S t a t e s . "
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R e r t h o l J  Goldman, P r o f e s s o r  o f  European  comm erc ia l  law 

a t  th e  U n i v e r s i t y  o f  P a r i s ,  f e e l s  t h a t  t h e  e x p l a n a t i o n  o f  a  

dominant  p o s i t i o n  u n d e r  A r t i c l e  8 6  i s  i n s u f f i c i e n t .  He 

r e f e r s  t o  t h e  Commission Memorandum o f  December 1 ,  1965, 

which i s  a c l a r i f i c a t i o n  o f  A r t i c l e  8 6 , and which  c o n cen 

t r a t e s  on t h e  a c t i v i t i e s  o f  t h e  company i n  t h e  dominant  

p o s i t i o n ,  n o t  on t h e  e f f e c t s  o f  t h e  p o s i t i o n  p e r  s e . The 

Memorandum s t a t e s :

The d o m in a t io n  o f  t h e  m arke t  c a n n o t  be d e f i n e d  s o l e l y  
by r e f e r e n c e  t o  t h e  sh a r e  o f  t h e  m a r k e t  which  an e n t e r 
p r i s e  c o v e r s  o r  by r e f e r e n c e  t o  t h e  q u a n t i t a t i v e  e l e 
ments i n  t h e  s t r u c t u r e  o f  a g o ve rn ed  m a r k e t .  I t  i s  
r a t h e r  more a q u e s t i o n  o f  t h e  economic i n f l u e n c e  o v e r  
th e  f u n c t i o n i n g  o f  a m arke t  which  i s ,  i n  t h e i r  v iew ,  
a p p a r e n t  t o  t h e  dominant  e n t e r p r i s e .  Such economic 
p r e p o n d e r a n c e  o f  a  dominant  e n t e r p r i s e  would make i t 
s e l f  f e l t  on t h e  p o l i c i e s  and economic d e c i s i o n s  o f  
o t h e r  e n t e r p r i s e s  w h a tev e r  t h e  way i n  which  t h i s  
p r e p o n d e r a n c e  may be u s e d .  An e n t e r p r i s e  w hich ,  when 
i t  i s  d e s i r e d ,  c o u ld  e l i m i n a t e  o t h e r  c o m p e t i t o r s  from 
a m ark e t  i s  deemed to  h o ld  a dom inan t  p o s i t i o n  and be 
a b l e  t o  a f f e c t  t h e  c o nd u c t  o f  o t h e r  e n t e r p r i s e s  i n  a 
d e c i s i v e  manner even  i n  i t s  own s h a r e  o f  t h e  m arke t  
i s  a s  y e t  c o m p a r a t i v e l y  s m a l l , 53

In  v iew o f  t h e  C om m iss ion 's  f e e l i n g s  t h a t  C o n t i n e n t a l

Can Co, had t a k e n  a dom inant  p o s i t i o n  i n  t h e  m a r k e t ,  i t  s e t

f o r t h  t h e  f o l l o w i n g  s t a t e m e n t  r e g a r d i n g  t h i s  dominance:

- -The  p u r c h a s e  o f  a m a j o r i t y  s h a r e h o l d i n g  i n  a c o m p e t in g  
u n d e r t a k i n g  by an  u n d e r t a k i n g  o r  a g roup  o f  u n d e r 
t a k i n g s  which  have  a dominant  p o s i t i o n  may, i n  c e r t a i n  
c i r c u m s t a n c e s ,  c o n s t i t u t e  an  a b u s e  o f  t h e  p o s i t i o n .

- - F o r  an u n d e r t a k i n g  i n  a dom inan t  p o s i t i o n  t o  r e i n 
f o r c e  t h a t  p o s i t i o n  by means o f  m erge r  w i t h  a n o t h e r  
u n d e r t a k i n g  w i t h  t h e  co nsequence  t h a t  t h e  c o m p e t i t i o n  
which would have  e x i s t e d  a c t u a l l y  o r  p o t e n t i a l l y  i n  
s p i t e  o f  t h e  e x i s t e n c e  o f  t h e  i n i t i a l  dom inan t  p o s i t i o n  
i s  i n  p r a c t i c e  e l i m i n a t e d  f o r  t h e  p r o d u c t s  i n  q u e s t i o n  
i n  a s u b s t a n t i a l  p a r t  o f  t h e  Common M arket  c o n s t i t u t e s  
b e h a v i o u r  which i s  i n c o m p a t ib le  w i t h  A r t i c l e  8 6  o f
t h e  T r e a t y , 54
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The Commission n o t  o n ly  f e l t  t h a t  t h i s  was an i n f r i n g e 

ment o f  A r t i c l e  8 6  o f  t h e  EEC T r e a t y ,  b u t  a l s o  A r t i c l e  3 o f  

R e g u l a t i o n  17 .  Under th e  g u i d e l i n e s  o f  A r t i c l e  3 ,  C o n t i n e n t a l  

Can would be r e q u i r e d  t o  c e a s e  t h e  a c t i v i t i e s  which were i n  

v i o l a t i o n  o f  Common Market  law .  C o n t i n e n t a l  Can was r e q u i r e d  

t o  c e a s e  t h e  v i o l a t i o n  o f  A r t i c l e  8 6 , w i t h  p r o p o s a l s  f o r  

such  an end t o  t h e  v i o l a t i o n  due t h e  Commission by J u l y  1 ,

1972.

E u ro p em b a l lag e  and C o n t i n e n t a l  Can r e s p o n d e d  by f i l i n g  

f o r  a c o u r t  c a s e  b e f o r e  t h e  C o ur t  o f  J u s t i c e  o f  t h e  European 

Com munit ies .  On F e b r u a r y  23, 1972,  t h e  a p p l i c a n t s  f i l e d  a 

p e t i t i o n  w i t h  t h e  R e g i s t r y  t o  su s p e n d  t h e  e n fo rc e m e n t  o f  t h e  

Commission’ s d e c i s i o n ,  and on March 21, 1972 ,  t h e  P r e s i d e n t  

o f  t h e  C o u r t  r e f u s e d  t h e  r e q u e s t  o f  t h e  a p p l i c a n t s .  However, 

t h e  A d v o c a te -G e n e r a l  o f  t h e  C o u r t  d e c i d e d  t o  open t h e  p r o c e 

e d i n g s ,  s u b s e q u e n t  to  a r e p o r t  o f  t h e  J u d g e - R a p p o r t e u r .  On 

September  20,  1972 ,  t h e  d e f e n s e  and a p p l i c a n t s  each  p r e s e n t e d  

a rgum ents  b e f o r e  a h e a r i n g  o f  t h e  C o u r t .

The a p p l i c a n t s  r e q u e s t e d  t h a t  t h e  C o u r t :

1 .  D e c l a r e  n u l l  and v o i d  t h e  d e c i s i o n  o f  t h e  Commission 
o f  t h e  European  Communities o f  9 December 1971 ' IV /2 6  
811 - -  E u r o p e m b a l l a g e ’ f i n d i n g  t h a t  i n  p u r c h a s i n g  80%
o f  t h e  s h a r e s  o f  t h e  u n d e r t a k i n g  Thomassen § D r i j v e r -  
V e r b l i f a  N.V. o f  D e v e n te r ,  t h r o u g h  t h e  medium o f  i t s  
s u b s i d i a r y  E uropem bal lage  C o r p o r a t i o n ,  C o n t i n e n t a l  
Can Company o f  New York has  i n f r i n g e d  A r t i c l e  8 6  o f  
t h e  EEC T r e a t y ,  r e q u i r i n g  i t  t o  p u t  an  end to  t h i s  
i n f r i n g e m e n t  and e n j o i n i n g  i t  t o  su b m i t  p r o p o s a l s  t o  
t h e  Commission b e f o r e  1 J u l y  1972 .

2. Hold t h a t  u nd e r  A r t i c l e  73 (b) o f  t h e  R ules  o f  P r o 
c e d u r e  o f  t h e  C o u r t  o f  J u s t i c e  o f  t h e  European Communi-
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t i c s  i s  r e q u i r e d  t o  r e p o r t  t o  t h e  a p p l i c a n t s  t h e  c o s t s
i n c u r r e d  by t h e  p a r t i e s  i n  t h e s e  p r o c e e d i n g s . 5 '

The E .C.  Commission ,  t h e  r e s p o n d e n t s ,  r e q u e s t e d  t h a t  t h e  

Cour t  " d i s m i s s  t h e  a p p l i c a t i o n  and o r d e r  t h e  a p p l i c a n t s  t o  

b e a r  t h e  c o s t s .

The h o l d i n g  o f  t h e  Cour t  a t  Luxembourg was t h a t  t h e  

C om m iss ion 's  d e c i s i o n  o f  December 9 ,  1971,  i s  t o  be a n n u l l e d  

on t h e  b a s i s  o f  p r o c e d u r e  u n d e r  A r t i c l e  8 6  o f  t h e  EEC T r e a t y ,  

and t h e  d e f e n s e  was t o  b e a r  t h e  c o s t s  o f  p r o c e e d i n g s .  T h i s  

was s i g n e d  by  t h e  members o f  t h e  C o u r t :  R. L e c o u r t  ( P r e s i 

d e n t ) ,  D onner ,  Monaco, K u t s c h e r ,  and  P e s c a t o r e .  The C o u r t  

found t h a t  t h e  C om m iss ion 's  e v id e n c e  was i n s u f f i c i e n t  i n  t h i s  

p a r t i c u l a r  c a s e ,  b u t  d i d  n o t  f o r e c l o s e  t h e  p o s s i b i l i t y  o f  

f u t u r e  c a s e s .

F i n a l l y ,  t h e  A d v o c a te -G e n e ra l  was n o t  h e s i t a n t  t o  com

ment on t h e  n a t u r e  o f  t h e  MNC. Mr. A d v o c a te -G e n e r a l  Roemer 

c i t e d  t h e  a p p l i c a n t s '  c o m p la in t  t h a t  E u ro p em b a l lag e  i s  

a s e p a r a t e  company w i t h  i t s  own l e g a l  p e r s o n a l i t y .  The 

a p p l i c a n t s  f e l t  t h a t  Europem bal lage  and C o n t i n e n t a l  Can 

sh o u ld  n o t  be  t r e a t e d  as s i n g l e  u n i t .  Mr. Roemer f e l t  t h a t  

in  t h i s  i n s t a n c e  i t  d i d  a c t  a s  a s i n g l e  u n i t ,  b e c a u s e  t h e  

s u b s i d i a r y  c o u l d  n o t  have a c t e d  w i t h o u t  t h e  c o o p e r a t i o n  o f  

t h e  p a r e n t  company. He f e l t  t h a t  t h e  p r e c e d e n t  s h o u ld  be  s e t  

t h a t ,  i n  su c h  c a s e s  where a s u b s i d i a r y  d o e s  n o t  show i n d e p e n 

d e n t  b e h a v i o r ,  c o r p o r a t i o n s  and t h e i r  s u b s i d i a r i e s  s h o u l d  be  

t r e a t e d  as  one s i n g l e  u n i t .  The C o u r t  a l s o  u p h e ld  h i s  

o p i n i o n .
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I n  a d d i t i o n  t o  t h e  C o n t i n e n t a l  Can c a s e ,  t h e  Commission 

a c t e d  on o t h e r  c a s e s ,  b u t  one which s t a n d s  o u t  i s  t h e  r a i l w a y  

r o l l i n g  s t o c k  c a s e .  In  1972,  a c o m p la in t  was f i l e d  w i t h  t h e  

Commission a g a i n s t  a company w hich  had been  e s t a b l i s h e d  

th r o u g h  an i n t e r n a t i o n a l  c o n v e n t i o n .  T h is  company i n c l u d e d  

16 r a i l w a y  a d m i n i s t r a t i o n s  i n  Europe  and was d e s i g n e d  f o r  

t h e  p u r p o s e  o f  p r o v i d i n g  r a i l w a y  r o l l i n g  s t o c k  o f  s t a n d a r d 

i z e d  c h a r a c t e r i s t i c s  t o  t h o s e  v a r i o u s  a d m i n i s t r a t i o n s .  The 

a d m i n i s t r a t i o n s  c o u ld  be e i t h e r  w h o l ly  d e p en d e n t  on t h e  

company f o r  t h e  s t o c k  o r  be s e l e c t i v e ,  a s  t h e i r  n e e d s  demanded. 

In  1971 ,  t h e  r a i l w a y  r o l l i n g  s t o c k  company a sk e d  f o r  o f f e r s  

t o  d e v e lo p  and p ro du ce  p a s s e n g e r  c a r s  f o r  European  r a i l w a y s ,  

w hich  would  be s t a n d a r d i z e d  and would r e p l a c e  t h e  e x i s t i n g  

c a r s  t h r o u g h o u t  E u ro pe .  And, t h e s e  o f f e r s  f o r  b i d s  were 

open t o  a l l  m a n u f a c t u r e r s  o f  r a i l w a y  c a r s ,  i r r e g a r d l e s s  o f  

n a t i o n a l i t y .

The c o m p la in t  was n o t  a g a i n s t  t h e  s t a n d a r d i z a t i o n  p l a n  

f o r  E uropean  r a i l w a y  p a s s e n g e r  c a r s ,  b u t  a g a i n s t  t h e  p r o v i 

s i o n s  f o r  o f f e r i n g  t h e  p o s s i b i l i t y  o f  open b i d s .  The o f f e r s  

" i n c l u d e d  a p r o v i s i o n  g i v i n g  u n r e s t r i c t e d  r i g h t s  t o  u s e  t h e  

d e s i g n s ,  docum ents ,  p a t e n t s  and o t h e r  p r o p r i e t a r y  r i g h t s

a r i s i n g  from t h e  p l a n n i n g  and e x e c u t i o n  o f  t h e  c o n t r a c t  to
59t h e  company which had i n v i t e d  t h e  t e n d e r s . "  T h i s  meant  

t h a t  t h e  r a i l w a y  r o l l i n g  s t o c k  company, which i n c l u d e d  16 

r a i l w a y  a d m i n i s t r a t i o n s ,  a s k e d  f o r  b i d s  f o r  t h e  m a n u f a c tu r e  

o f  s t a n d a r d i z e d  c a r s ,  and s a i d  t h a t  i t  would a c c e p t  t h e  most
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f a v o r a b l e  b i d .  The problem l a y  w i t h  t h e  f a c t  t h a t  i t  would 

t h e n  want  s o l e  r i g h t s  ov e r  t h o s e  c a r s ,  and f u t u r e  c a r s  o f  

t h a t  s t a n d a r d i z e d  ty p e  once t h e y  were  b u i l t .  The p r o s p e c 

t i v e  m a n u f a c t u r e r  ( b i d d e r )  would have t o  r e l i n q u i s h  a l l  

r i g h t s  r e l a t i n g  t o  t h e  c a r s ,  once t h e  b i d  was a c c e p t e d .

The Commission,  in  an i m p o r t a n t  p o l i c y  d e c i s i o n ,  made 

i t s  v i e w p o i n t  v e r y  c l e a r  t h a t  t h e  b u y e r  ( t h e  r a i l w a y  r o l l i n g  

s t o c k  company) would h o ld  a dom inan t  p o s i t i o n  i n  t h e  Community, 

and t h u s  r a i l w a y  a d m i n i s t r a t i o n s  would become d e p e n d e n t  on 

t h e  bu y e r  f o r  f u t u r e  p u r c h a s e s  o f  r a i l w a y  c a r s .  T h i s  would 

be a d e f i n i t e  i n t e r f e r e n c e  w i th  c o m p e t i t i o n  and f r e e  t r a d e ,  

and ,  t h u s ,  would c o n s t i t u t e  an a b u se  o f  a dominant  p o s i t i o n .

The e x p l o i t a t i o n  would,  a s  a r e s u l t ,  n o t  be done by t h e  

b i d d e r ,  b u t  by  t h e  b u y e r .  And, by t h e  m a n u f a c t u r e r ' s  own 

r i g h t s ,  t h e  p r o d u c in g  company s h o u ld  have some r i g h t  o f  

e x p l o i t a t i o n  a l s o .

T h i s  c a s e  was s e t t l e d  o u t  o f  c o u r t ,  b u t  even  an  o u t  

o f  c o u r t  s e t t l e m e n t  i s  a good i n d i c a t i o n  o f  t h e  C om m iss ion 's  

r e g u l a t o r y  p ow er .  The r a i l w a y  r o l l i n g  s t o c k  company - -  

composed o f  t h e  16 a d m i n i s t r a t i o n s  - -  backed down on t h e  

demands o f  h a v in g  u n r e s t r i c t e d  e x p l o i t a t i o n  r i g h t s .  So t h a t  

s t a n d a r d i z a t i o n  o f  r a i l w a y  c a r s  c o u ld  be c o n t i n u e d ,  t h e  

r a i l w a y  r o l l i n g  s t o c k  company c o u ld  g r a n t  l i c e n s e s  f o r  m an u fa c 

t u r i n g  r a i l w a y  c a r s ,  b u t  o n ly  w i t h  p e r m i s s i o n  from t h e  s u c c e s s 

f u l  b i d d e r ,
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In summary, i t  can be s a i d  t h a t  i n  t h e  a r e a  o f  a b u se  

o f  a dominant  p o s i t i o n ,  t h e  chang es  i n  p o l i c y  t h a t  o c c u r r e d  

were a c c o m p l i sh e d  th ro u g h  f u r t h e r  i n t e r p r e t a t i o n  o f  A r t i c l e s  

85 and 8 6 , and n o t  t h ro u g h  any new r u l e s  o r  r e g u l a t i o n s . ^ ^

S t a t e  a i d s

The Commission has  been  d e a l i n g  w i t h  t h e  p ro b lem  o f  h a r 

m oniz ing  s t a t e  a i d s  to  d e p r e s s e d  r e g i o n s  w i t h i n  t h e i r  t e r r i 

t o r i e s  so a s  n o t  t o  i n t e r f e r e  w i t h  c o m p e t i t i o n  t h r o u g h o u t  

t h e  Community. In  i t s  November 28,  1973 comm unica t ion  t o  t h e  

C o u n c i l ,  t h e  Commission e s t a b l i s h e d  t h e  f o l l o w i n g  p o l i c y  

g u i d e l i n e s  on s t a t e  a i d s  w hich  have  n o t  y e t  been  a d o p te d  f o r  

c o o r d i n a t i o n  a r r a n g e m e n ts  f o r  r e g i o n a l  a i d s :

( 1 ) t h e  i m p o s i t i o n  o f  c e i l i n g s  on r e g i o n a l  a i d s  t h r o u g h 
o u t  t h e  Community, a c c o u n t  b e in g  t a k e n  o f  t h e  p ro b lem s  
e x i s t i n g  i n  t h e  v a r i o u s  r e g i o n s ;

(2) d e ta iled  ru les for measuring regional a ids through
out the Communityo2

The b e g in n i n g  d a t e  f o r  t h e  t e c h n i c a l  work i n  s o l v i n g  t h e  

c o o r d i n a t i o n  p rob lem s i s  J a n u a r y ,  1975,  To d a t e ,  t h e  Commiss

i o n ' s  p o l i c y  p o s i t i o n  on s t a t e  a i d  i s  a s  f o l l o w s .

(1)  G re a t  B r i t a i n .  G re a t  B r i t a i n ' s  c u r r e n t  deve lop m en t  

scheme i n c l u d e s  s p e c i a l  a i d  t o  p rom ote  r e l o c a t i o n  o f  s e r v i c e  

i n d u s t r i e s  t o  r e g i o n a l - a i d  fo c u s  a r e a s  o f  B r i t a i n .  T h i s  

p l a n  i s  known a s  " r e g i o n a l  s e l e c t i v e  a s s i s t a n c e . "  T h i s  scheme 

i n c l u d e s  a i d  i n  p a y in g  f o r  t h e  c o s t s  o f  r e l o c a t i n g  e n t e r 

p r i s e s  and g r a n t s  f o r  o f f i c e  r e n t a l  paym ents ,  so t h a t  more 

s e r v i c e  i n d u s t r y  b u s i n e s s e s  w i l l  move t o  t h e  r e g i o n a l - a i d  

a r e a s .  While  m a n u f a c t u r in g  i n d u s t r i e s  have a l r e a d y  been  s e t
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up i n  t h e s e  a r e a s  w i th  t h e  h e l p  o f  B r i t i s h  government  a i d ,  

s e r v i c e  i n d u s t r i e s  a r e  n e c e s s a r y  f o r  a more b a la n c e d  economic 

s t r u c t u r e .

The Commission’ s p o s i t i o n  on t h i s  m a t t e r  i s  n o t  t o  oppose  

t h e  scheme, b e c a u se  t h i s  t y p e  o f  a i d  i s  complem enta ry  i n  n a t u r e  

and i s  n o t  i n t e n d e d  t o  b r i n g  i n  a c o m p a r a t i v e  b u s i n e s s  a d v a n 

t a g e  t o  t h e  r e g i o n a l - a i d  a r e a s . ^4

(2) F r a n c e .  F ra n ce  h a s  had a p rogram  o f  a i d  t o  c e r t a i n  

r e g i o n s  o f  t h e  c o u t r y ,  e s p e c i a l l y  i n  t h e  n o r t h w e s t  so t h a t  

i n d u s t r y  c o u ld  be d e c e n t r a l i z e d  away from P a r i s  and so t h a t  

e c o n o m ic a l ly  u n d e rd e v e lo p e d  s e c t o r s  o f  F r a n c e  c o u ld  be h e lp e d  

a s  p a r t  o f  t h i s  p rog ram ,  t a x  a d v a n ta g e s  and c o n c e s s i o n s  have  

b e en  g r a n t e d  t o  i n v e s t o r s  a s  i n c e n t i v e s  f o r  d e v e lo pm en t .  The 

F r e n c h  government h as  made p r o p o s a l s  f o r  g r a n t s  t o  c e r t a i n  

g e o g r a p h i c a l  a r e a s  which c o i n c i d e  w i t h  t a x  c o n c e s s i o n  a r e a s ,  

w hich  would n o t  be i n  a g re em en t  w i t h  Commission p o l i c y .  To 

d a t e ,  t h e  Commission h a s  n o t  been  s a t i s f i e d  w i t h  t h e  j u s t i f i 

c a t i o n s  f o r  g r a n t s  added t o  t a x  c o n c e s s i o n s  i n  t h e  s p e c i f i e d  

a r e a s  o f  F r a n c e .  At t h e  p r e s e n t  t im e  t h e  Commission i s  ex am in 

i n g  t h e  s t a t i s t i c a l  d a t a  p r e s e n t e d  by t h e  F re n c h  a u t h o r i t i e s  

b e f o r e  coming o u t  w i t h  a f i n a l  judgem en t  on t h e  m a t t e r .

(3) Germany. The Commission h a s  had a more d i f f i c u l t  

t im e  w i th  Germany. The German a u t h o r i t i e s  d i d  n o t  comply 

w i t h  t h e  Commission’ s r u l i n g  t o  end s t a t e  a i d  i n  a c e r t a i n  

s e c t o r ,  and A r t i c l e  9 3 (2 )  o f  t h e  E .E .C .  T r e a t y  p r o v i d e s  t h a t  

i n  such  a c a s e  t h e  m a t t e r  i s  r e f e r r e d  t o  t h e  C our t  o f  J u s t i c e .
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S in ce  Germany d i d  n o t  comply w i t h  t h e  C om m iss ion 's  r u l i n g  o f  

F e b r u a r y  17,  1971 t o  end " b l a n k e t  i n v e s tm e n t  g r a n t s  i n  t h e  

m in in g  r e g i o n s  o f  N o r th  Rhine W e s t p h a l i a , t h e  Commission 

u se d  t h i s  power a s  n e v e r  b e f o r e  t o  e n f o r c e  i t s  d e c i s i o n ,

On J u l y  12,  1973,  th e  C o u r t  o f  J u s t i c e  d i s m i s s e d  t h e  

C om m iss ion 's  a c t i o n  and d e c id e d  i n  f a v o r  o f  t h e  F e d e r a l  Re

p u b l i c  o f  Germany. The C our t  r u l i n g  was c o n t r a r y  t o  t h e  

C om m iss ion 's  d e c i s i o n  t h a t  a i d  would n o t  be j u s t i f i e d  any  

l o n g e r  t o  t h e  s p e c i f i e d  c o a lm in in g  r e g i o n s  and i n c l u d i n g  any  

p e n d in g  g r a n t  a p p l i c a t i o n s  made a f t e r  a  s p e c i f i e d  d a t e .  The 

Commission had f e l t  t h a t  t h e  a i d  sy s te m  was i n c o m p a t i b l e  w i t h  

Community p o l i c y  and gave f a i r  w a rn in g  o f  t h i s .  However,  t h e  

d e f i n i t i o n  o f  t h i s  i n c o m p a t i b i l i t y  came o n ly  a y e a r  l a t e r  a s

a r e s u l t  o f  i n t e n s e  m ee t ings  be tween  German and Community 
68

o f f i c i a l s .

Thus,  i n  t h e  C o u r t ' s  d e c i s i o n ,  i t  was h e l d  t h a t  a i d  

schemes may c o n t i n u e  and n o t  be  su sp en d e d  by t h e  Commission

t h r o u g h  p r o v i s i o n a l  m easu re s  w h i l e  f i n a l  d e c i s i o n s  a r e
. . + 69im m inen t ,

%

C4) O th e r  p o l i c i e s  on s t a t e  a i d s .  The Community i s  

w ork ing  on a d e f i n i t i v e  p o l i c y  on a i d s  f o r  t h e  E uropean  s h i p 

b u i l d i n g  i n d u s t r y .  While  many member n a t i o n s  a r e  engaged  i n  

a i d i n g  t h e i r  s h i p b u i l d i n g  i n d u s t r i e s ,  t h e  Community - -  i n  

harmony w i t h  O .E .C .D ,  p o l i c y  - -  i s  a im in g  a t  r e d u c in g  su c h  

a i d s  t o  t h e  p o i n t  where  t h e y  a r e  t o  be t e r m i n a t e d  by November 1,

1975.  T h is  a p p l i e s  o n ly  t o  s t a t e  a i d s  t h a t  a r e  l i a b l e  t o  a d 

v e r s e l y  a f f e c t  c o m p e t i t i o n  i n  t h e  s h i p b u i l d i n g  s e c t o r ,  b e c a u s e
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w or ld  s h i p b u i l d i n g  c a p a c i t y  i s  a n t i c i p a t e d  t o  ex ceed  demand 

b e f o r e  1 9 8 0 .^ ^  One p rob lem  which  w i l l  be  t e r m i n a t e d ,  f o r  

exam ple ,  r e l a t e s  t o  F r a n c e ' s  s u b s id y  o f  F re n c h  s h i p  m an u fa c 

t u r e r s  ' p r o d u c t i o n  c o s t  i n c r e a s e s  be tw een  th e  t im e  o f  o r d e r

and d e l i v e r y .  I t  was c o n c lu d e d  t h a t  su c h  s u b s i d i e s  r e s t r a i n
71

c o m p e t i t i o n  and w ould  be t e r m i n a t e d .

In  a d d i t i o n ,  t h e  Community 's  p o l i c y  on t h e  t e x t i l e  i n d u s 

t r y  i s  n o t e w o r t h y .  F i r s t ,  any s t a t e  a i d s  f o r  t h e  t e x t i l e  

i n d u s t r y  may be s u b m i t t e d  t o  t h e  Commission p r i o r  t o  t h e i r  

im p l e m e n ta t io n .  Second,  a c o n s u l t a t i o n  p r o c e d u r e  i s  t o  b e  

e s t a b l i s h e d  "by t h e  Commission to  c o n s i d e r  a l l  c o m p l a i n t s  

w i t h  e v id e n c e  r e c e i v e d  from t h e  n a t i o n a l  Governments a g a i n s t

a i d s  g r a n t e d  t o  t e x t i l e  f i r m s  which  a r e  l i a b l e  t o  have  a
72

s e r i o u s  e f f e c t  on t r a d e  and c o m p e t i t i o n . "  F i n a l l y ,  a

y e a r l y  compendium o f  a l l  s t a t e  a i d s  t o  t h e  t e x t i l e  i n d u s t r y

w i l l  be  p r i n t e d  a lo n g  w i t h  a s t a t i s t i c a l  a n a l y s i s  o f  a l l  such

i n v e s t m e n t  a i d s  i n  o r d e r  t o  make v a l i d  judgem en ts  o f  t h e  
73s i t u a t i o n .

The Community, t h e n  i s  a t t e m p t i n g  to  e s t a b l i s h  a g e n e r a l  

p o l i c y  on s t a t e  a i d s ,  w h i l e  i t  has  p o l i c i e s  f o r  s p e c i f i c  

i n d u s t r i e s  such  a s  s h i p b u i l d i n g  and t e x t i l e s .  I n  any  c a s e ,  

i t  i s  i n  need  o f  a common p o l i c y  w hich  i s  f i r m ,  b u t  n o t  so  

s t r i c t  a s  t o  n o t  a l l o w  e x e m p t io n s .  Of c o u r s e ,  t h e  member 

n a t i o n s  c an  a p p e a l  d e c i s i o n s  o f  t h e  Commission t o  t h e  C o u r t  

o f  J u s t i c e .
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M onopol ies

The Community p o l i c y  r e g a r d i n g  m o n o p o l i e s  h a s  f o c u s e d  

on s t a t e  m o no p o l ie s  which a r e  o f  a com m erc ia l  c h a r a c t e r .

Through A r t i c l e  37 o f  t h e  E .E .C .  T r e a t y  t h e  Community has  

c o n t i n u e d  t o  s e e k  t h e  f r e e  movement o f  goods f o r  such  goods 

a r e  p ro d u c e d  t h r o u g h  a s t a t e  monopoly.

The C o m m iss io n 's  p o s i t i o n  i s  t h a t  t h e  i d e a l  way i n  f u l 

f i l l i n g  t h i s  g o a l  "would be t o  a b o l i s h  e x c l u s i v e  i m p o r t ,  ex -
74

p o r t ,  a n d / o r  m a r k e t i n g  r i g h t s . "  An o b j e c t i v e  m ig h t  be t h e

a d j u s t i n g  o f  s t a t e  m onopo l ie s  so t h a t  o n l y  t h e  e le m e n ts

which c a u s e d  d i s c r i m i n a t i o n  c o u ld  be  e l i m i n a t e d .  However,

t h e  Commission d e c i d e d  t h a t  i t  would go ahead  and c o m p l e t e l y

e l i m i n a t e  t h e  m o n o p o l i e s ,  a l t h o u g h  su c h  an ex trem e  i s  n o t

s p e c i f i c a l l y  p r o v i d e d  f o r  i n  A r t i c l e  37 .  N o n e t h e l e s s ,  t h e

Commission h as  i n i t i a t e d  a c t i o n  and t h e s e  a r e  t h e  r e s u l t s :

F ra n ce  a b o l i s h e d  i t s  match gunpowder and  e x p l o s i v e s  m o n o p o l i e s ,

and w i l l  a b o l i s h  i t s  m a n u fa c tu re d  to b a c c o  monopoly b e f o r e

1976. I t a l y  h a s  a b o l i s h e d  i t s  " c i g a r e t t e  l i g h t e r s ,  c i g a r e t t e
75

p a p e r s ,  f l i n t s ,  and  s a l t , "  m o n o p o l i e s ,  and ,  l i k e  F r a n c e ,  

p ro m ised  to  end i t s  m an u fa c tu re d  to b a c c o  monopoly by 1976.

N a t i o n a l  governm ents  e s t a b l i s h  s t a t e  m o no p o l ie s  f o r  a 

number o f  p u r p o s e s ,  i n c l u d i n g  f i s c a l  p u r p o s e s ,  p r o t e c t i o n i s m  

o f  t h e  n a t i o n a l  p r o d u c t i o n  sys tem  and g u a r a n t e e i n g  t h a t  

s u p p l i e s  a r e  a lw ays  a v a i l a b l e .  E x c l u s i v e  im p o r t  and s a l e s  

r i g h t s  r e a l l y  p e r m i t  a  monopoly t o  d e t e r m i n e  what f o r e i g n  

p r o d u c t s  would be  p e r m i t t e d  on t h e  m a r k e t  i n  t h a t  c o u n t r y .



131

which i s  c o n t r a r y  t o  th e  i n t e n t  o f  e s t a b l i s h i n g  a n  economic

community. Such a c t i o n  i s  d i s c r i m i n a t o r y  i n  t h e  s u p p l y  con-
76d i t i o n s  o f  t h e  n a t i o n a l  m a r k e t s .

The Com m iss ion 's  i n t e r p r e t a t i o n  o f  A r t i c l e  37 i s  t h a t  i t s  

p u rp o se  i s  n o t  o n ly  t o  a s s u r e  t h e  rem oval  o f  d i s c r i m i n a t i o n s ,  

b u t  t h a t  s i n c e  m onopo l ie s  had su c h  s p e c i a l  r i g h t s  and  p r i v i 

l e g e s ,  t h e  s o l u t i o n  sh o u ld  be t o  a b o l i s h  t h e  e x c l u s i v e  r i g h t s  

o f  m o n o p o l i e s .  These s p e c i a l  r i g h t s  i n c l u d e d  e x c l u s i v e  im-
77p o r t ,  d o m e s t i c  m a rk e t  and e x p o r t  r i g h t s  f o r  c e r t a i n  p r o d u c t s .

The Commission a l s o  f e e l s  t h a t  member n a t i o n s  i n v o l v e d  w i t h

such  a c t i v i t i e s  sh o u ld  p e r m i t  i n d i v i d u a l s  t h e  f r e e  e x e r c i s e

o f  r i g h t s  u n d e r  A r t i c l e  37 C l ) , and t h i s  c a n n o t  be  done w h i l e

s t a t e s  r e s t r i c t  a f r e e  movement sy s te m  a s  t h e y  h a r b o r  
78m on o p o l ie s .

The n a t i o n a l  governments  i n v o l v e d  i n  m o n o p o l ie s  m en t io n ed  

above have a l r e a d y  removed,  o r  have  p rom ised  t o  rem ove ,  e x 

c l u s i v e  im p o r t  and m a rk e t in g  r i g h t s  t o  t h o s e  p r o d u c t s .  In  

e f f e c t ,  c o m p l ian c e  h as  n o t  b e en  d i f f i c u l t  a l t h o u g h  s t a t i s t i c a l  

e v id e n c e  a s  a  j u s t i f i c a t i o n  f o r  Commission a c t i o n  was n e c e s s a r y  

t o  p ro v e  t h a t  b r e a k t h r o u g h .

While  A r t i c l e  37 o f  t h e  Rome T r e a t y  p r o v i d e d  t h a t  n a t i o n a l  

commercia l  m on op o l ie s  sh o u ld  be a d j u s t e d  so t h a t  by 1970 t h e r e  

would be "no d i s c r i m i n a t i o n  r e g a r d i n g  t h e  c o n d i t i o n s  u n d e r

which goods a r e  p r o c u r r e d  and m a rk e te d  e x i s t s  b e tw e e n  n a t i o n a l s
79o f  Member S t a t e s , "  f o u r  y e a r s  l a t e r  some m o n o p o l i e s  a r e  s t i l l  

i n  e x i s t e n c e .  The Commission has  done i t s  j o b  s i n c e  1962 t o  

in fo rm  t h e  n a t i o n a l  governm ents  t h a t  t h e i r  m o n o p o l i e s  needed  

a d j u s t m e n t ,  b u t  some governm ents  p a i d  no h e e d .  A l th o u g h  t h e
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m o n op o l ie s  were  d i f f i c u l t  t o  remove,  and a l t h o u g h  many o f

them p l a y e d  i m p o r t a n t  s o c i a l ,  f i s c a l ,  and p r o t e c t i o n  o f

f reedom r o l e s ,  t h e  e x i s t e n c e  o f  t h e  m on op o l ie s  was c o n t r a r y
80

t o  Community p r i n c i p l e s .

The Commission’ s p o l i c y ,  t h e n ,  has  been  t o  a b o l i s h  t h e i r  

e x c l u s i v e  r i g h t s  i n s t e a d  o f  a d j u s t i n g  them. The g r e a t e s t  

d i f f i c u l t y  f o r  t h e  Commission i n  e n f o r c i n g  su c h  a p o l i c y  has 

been  t h e  f a c t  t h a t  t h e r e  was v e r y  l i t t l e  g o o d w i l l  i n  t h e  

n a t i o n a l  g o v e rn m e n ts '  a t t i t u d e  to w a rd  t h i s  Commission 

p o l i c y .  Most  c o u n t r i e s  have  b e e n  v e r y  r e l u c t a n t  t o  g i v e  up 

t h e i r  h o l d  i n  t h i s  p a r t i c u l a r  a r e a  o f  c o m m e r c e . A n d ,  b e 

c a u se  t h e  Commission was d e a l i n g  w i t h  v e r y  i m p o r t a n t  p o l i t i c a l  

a c t o r s ,  member n a t i o n s ,  i t  m e r e ly  made recom m enda t ions  f o r  

a c t i o n  t o  t h e  c o u n t r i e s ,  a l t h o u g h  sometimes t h e  recommenda

t i o n s  were  p a d d ed  w i t h  t h r e a t s  o f  c o u r t  a c t i o n  i n  t h e  European
82C our t  o f  J u s t i c e .

D e s p i t e  t h e  f a c t  t h a t  t h e  German, F ren ch  and I t a l i a n  match 

m on o p o l ie s  h ave  b e e n  a d j u s t e d ,  a s  w e l l  a s  t h e  F r e n c h  p o t a s 

sium, powders  and e x p l o s i v e s  m o n o p o l ie s  and t h e  F r e n c h  o i l

p r o d u c t s  m o n o p o l i e s ,  t h e  dilemma rem a in s  t h a t  t h e r e  a r e
83

s t i l l  m o n o p o l i e s  i n  e x i s t e n c e .  T hree  m on o p o l ie s  p e r s i s t  

i n  t r o u b l i n g  t h e  Commission.  The German match  monopoly  

c a n n o t  be  a d j u s t e d  b e c a u se  i t  was c r e a t e d  by an  i n t e r n a t i o n a l  

t r e a t y  b e tw e e n  Germany, Sweden and  H o l la n d  i n  1930,  and th e  

t r e a t y  does  n o t  e x p i r e  u n t i l  1994.  Germany i s  p r o t e c t e d  by 

p a r a g r a p h  f i v e  o f  A r t i c l e  37 w h ich  c l e a r l y  l i m i t s  t h e  a b o l i t i o n
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o f  m o n o p o l ie s  t o  a r e a s  where  i n t e r n a t i o n a l  t r e a t y  law does

n o t  a p p l y .  In  a d d i t i o n ,  t h e  c o n t r o v e r s y  c o n t i n u e s  w i t h  t h e

German and  F re n ch  a l c o h o l  m o n o p o l i e s ,  b e c a u se  t h o s e  two

n a t i o n a l  governm ents  c o n te n d  t h a t  t h e  m onopo l ie s  c a n n o t  be

a d j u s t e d  u n t i l  t h e  Community e s t a b l i s h e s  an o r g a n i z a t i o n  f o r

a l c o h o l .  Thus,  a  s t a l e m a t e  e x i s t s .

The dilemma o f  t h e  C om m iss ion 's  a c t i o n s  r e g a r d i n g  s t a t e

m o n o p o l i e s  a l s o  c o n t i n u e s  on a f i n e  l e g a l  p o i n t .  Mr. L a s s i e r ,

a  F r e n c h  l e g a l  e x p e r t  c o n t e n d s :

A r t i c l e  37 l a y s  down no i m p e r a t i v e  r u l e  e i t h e r  on t h e  
d i s a p p e a r a n c e  o f  m o n o p o l i e s  n o r  on com pu lso ry  m a in te n a n c e  
o f  m o n o p o l i e s .  I t  i s  a  p ro b lem  which i s  n o t  o n l y  u n 
s o l v e d  b u t  n o t  even  p o s e d  i n  A r t i c l e  37. T h i s  A r t i c l e  
r e q u i r e s  a c e r t a i n  r e s u l t  known as  n o n - d i s c r i m i n a t i o n  
t o  be a c h i e v e d  by a  p r o c e d u r e  which i t  c a l l s  ' a d j u s t 
m en t .  ' But t h e r e  i s  n o t  a  p r i o r i  p o s i t i o n  on m a i n t a i n i n g  
o r  a b o l i s h i n g  m o n o p o l ie s .® ^

Such an  i n t e r p r e t a t i o n  h a s  b e e n  g e n e r a l l y  c o n s i d e r e d  a s  v a l i d  

among l e g a l  e x p e r t s ,  and t h u s  p u t s  a l i m i t a t i o n  on t h e  e f f e c 

t i v e  e n fo r c e m e n t  o f  t h e  p r o v i s i o n s  o f  A r t i c l e  37 by  t h e  

Commission.

I t  i s  s im p le  t o  s e e  t h a t  t h e  European  Community 's  commer

c i a l  p o l i c y  i s  v e r y  complex and i s  n o t  u n i f i e d  a t  a l l .  I n  

t h e  a r e a  o f  e s t a b l i s h m e n t ,  c o m p e t i t i o n ,  m e rg e r ,  a b u s e ,  s t a t e  

a i d s  and  s t a t e  m o n o p o l ie s  t h e r e  has  been  a g r e a t  d i f f i c u l t y  

i n  c l a r i f y i n g  t h e  p o l i c i e s  and  a l s o  e n f o r c i n g  su c h  p o l i c i e s .  

Q u i t e  a number o f  p r o p o s a l s  have  been  s u g g e s t e d  f o r  d e a l i n g  

w i t h  e n t e r p r i s e s  i n  E u rop e ,  and so t h e  f o l l o w i n g  s e c t i o n  w i l l  

d e a l  w i t h  t h e  most  f e a s i b l e  o f  t h e  p r o p o s a l s .
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P r o p o s a l s  f o r  t h e  F u t u r e

T here  have  been  a number o f  r e c e n t  p r o p o s a l s  w i t h i n  t h e  

European  Community w hich  a r e  n o te w o r t h y .  The f i r s t  o f  t h e s e  

i s  t h e  S a n d e rs  d r a f t .

S an d e rs  d r a f t

The S a n d e rs  d r a f t  was c o m p le te d  w i t h i n  a few  months by 

P r o f e s s o r  P i e t e r  S a n d e r s ,  Dean o f  t h e  Law Schoo l  a t  R o t te rd a m .

I t  i s  a s i z e a b l e  work i n  e x c e s s  o f  two h u n d red  a r t i c l e s ,  and
8  5i s  e n t i t l e d  "The P ro p o s e d  S t a t u t e  f o r  t h e  E u ropean  Company."

The S a n d e rs  r e p o r t  was s u b m i t t e d  t o  t h e  Commission, and t h e n

s e n t  t o  t h e  C o u n c i l  o f  M i n i s t e r s  w hich  p u b l i s h e d  i t .  On

May 11,  1966, t h e  C o u n c i l  o f  M i n i s t e r s  p a s s e d  a r e s o l u t i o n

and i n c l u d e d  a s t a t e m e n t  m e n t i o n in g  t h a t  t h e  " C o u n c i l  and

t h e  Member Governments s h a l l  c o n s i d e r ,  a s  soon  a s  p o s s i b l e ,

t h e  p ro b lem s  r e l a t i n g  t o  t h e  E uropean  p a t e n t  law  and t o  t h e
86

c r e a t i o n  o f  a E uropean  Company." Problems a r o s e  when I t a l y  

and H o l l a n d  were  n o t  s u r e  w h e th e r  t h e r e  was a  ne ed  f o r  a  

E uropean  company, and  H o l l a n d  f e l t  t h a t  t h e  EEC T r e a t y  had 

s u f f i c i e n t  c o n t r o l  o v e r  co m p a n ie s .  F ra n ce  added  t h a t  t h e  

Commission was i n c a p a b l e  o f  h a n d l i n g  su c h  a  d i s c u s s i o n  and 

w an ted  t h e  C o u n c i l  t o  d i s c u s s  i t .  In  O c t o b e r ,  a  w ork ing  

g roup  p r e s e n t e d  i t s  r e p o r t  o f  p r o s  and c o n s ,  s i n c e  t h e  Com

m i t t e e  o f  Pe rm anen t  R e p r e s e n t a t i v e s  had  w a n ted  f u r t h e r  s t u d y  

i n t o  t h e  q u e s t i o n  o f  what  k i n d s  o f  com panies  t h e  San d e rs  

d r a f t  would a p p ly  t o .  On May 29, 1968,  i n  a  show o f  i t s  own
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f o r c e  a g a i n s t  t h e  C ounc i l  and i t s  Committee o f  Perm anent  

R e p r e s e n t a t i v e s ,  t h e  Commission was t o  form i t s  own s e p a r a t e  

com m it tee  t o  s t u d y  t h e  q u e s t i o n .  The Commission t h e n  was t o  

have t h e  C o u n c i l  s e l e c t  c a p a b l e  M i n i s t e r s  to  i r o n  o u t  t h e  

d i f f e r e n c e s .  The Commission n e v e r  formed t h e  c o m m it tee .  At 

v a r i o u s  t im e s  t h e  i s s u e s  were  fou n d  on t h e  agenda o f  t h e  

Perm anent  R e p r e s e n t a t i v e s  and a l s o  on t h e  agenda  o f  t h e  Coun

c i l ,  b u t  n o t h i n g  happened .  S i n c e  1969,  no p r o g r e s s  h a s  been  

r e p o r t e d ,  b u t  s t a f f  members o f  t h e  Commission have worked 

c l o s e l y  w i t h  S a n d e rs  t o  b r i n g  a b o u t  new n e g o t i a t i o n s .  Some 

o f  t h e  key  b a r r i e r s  t o  t h e  p r o p o s a l s  have been  t h e  N e t h e r 

l a n d s  and B e lg ium . They a r e  two c o u n t r i e s  which have  f e l t  

t h a t  t h e  E .E .C .  T r e a ty  h as  b e e n  s u f f i c i e n t .  P r o f e s s o r  S t e i n  

r e p o r t s  t h a t :

The t r e n d  seems t o  be t o w a rd  a w id en ing  c o n se n s u s  t h a t  
a  E u ro p ean  company would b e  h e l p f u l ,  i f  i t  i s  a s s u r e d  
a c c e s s  t o  n a t i o n a l  c a p i t a l  m a r k e t s ,  where  s i g n i f i c a n t  
l e g a l  r e s t r i c t i o n s  a g a i n s t  f o r e i g n  companies  s t i l l  p r e 
v a i l ,  and  i f  t h e  a g re em e n t  on i t s  e s t a b l i s h m e n t  i s  
accom pan ied  by a r e a l i s t i c  h a r m o n i z a t i o n  o f  n a t i o n a l  
t a x  l a w s .® '

P r o f e s s o r  S a n d e r s '  main g o a l  was t o  c r e a t e  a  new s e t  o f  r u l e s  

to  r e g u l a t e  European  co m p an ie s .  As f a r  as  l e g a l  f o u n d a t i o n s  

were c o n c e r n e d ,  he p ro p o se d  t h a t  a new t r e a t y  would be  d r a f t e d  

on t h e  s u b j e c t  which would t i e  i n  European  company r u l e s  w i t h  

t h e  e x i s t i n g  Community o r g a n s .  Y e t ,  he p r e p a r e d  t h e  d r a f t  

i n  a manner t h a t  would a l l o w  t h e  law t o  become e f f e c t i v e  

" e i t h e r  a s  a  p a r t  o f  a  ' d i r e c t l y  a p p l i c a b l e '  ( s e l f - e x e c u t i n g )  

t r e a t y ,  o r  i n  t h e  form o f  n a t i o n a l  l e g i s l a t i o n  e n a c t e d  i n
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p u r s u a n c e  o f  a n o n - s e l f - e x e c u t i n g  t r e a t y ,  to  which  t h e  ' u n i -
88form law '  was a n n e x e d . "  The f i r s t  c h o ic e  would be f a v o r e d  

i n  F r a n c e ,  H o l l a n d  and Luxembourg, b e c a u se  t r e a t y  law s u p e r 

c ed es  l e g i s l a t i o n  i n  t h o s e  t h r e e  c o u n t r i e s .  And, a l t h o u g h  

t h e r e  had b e e n  t r e n d s  i n  chang in g  t h e  sys tem  i n  t h e  o t h e r  

t h r e e  n a t i o n s ,  i n  I t a l y ,  Germany and Belg ium, n a t i o n a l  l e g 

i s l a t i o n  s t i l l  s u p e r c e d e s  t r e a t y  law. However, " t h e  danger  

o f  an  a p p l i c a t i o n  o f  a  c o n f l i c t i n g  n a t i o n a l  law c o u l d  be  r e 

duced ,  i f  t h e  Community C our t  o f  J u s t i c e  were g i v e n  s u p e r -
go

v i s o r y  j u r i s d i c t i o n . "  But ,

i f  n a t i o n a l  c o u r t s  a r e  t o  lo o k  t o  u n i f o r m  n a t i o n a l  l e g 
i s l a t i o n ,  r a t h e r  t h a n  d i r e c t l y  t o  t h e  t r e a t y  t e x t ,  t h e  
i n t e r n a t i o n a l  or  Community o r i g i n  w i l l  be  m uted ,  and w i t h  
i t  a s  von  Caemmerer s u g g e s t s ,  t h e  i n t e g r a t i n g  e f f e c t  a s  
w e l l .  I t  i s  n o t  s u r p r i s i n g  t h a t  t h e  t r e n d  o f  o p i n i o n  
i n  l i t e r a t u r e  has  been  i n  t h e  d i r e c t i o n  o f  a ' d i r e c t l y  
a p p l ^ g a b l e '  t r e a t y ,  which  Sanders  a l s o  a p p e a r s  t o  p r e -

A c co rd in g  t o  t h e  S anders  d r a f t ,  t h e  new company would be 

c o n c e iv e d  a s  a s t o c k  company. The European company would have 

a l e g a l  p e r s o n a l i t y  i n  each  o f  t h e  c o u n t r i e s ,  and would be c o 

e q u a l  i n  s t a t u s  w i t h  t h e  companies  a l r e a d y  e x i s t i n g  i n  t h o s e  

n a t i o n s .  I t  i s  a l s o  d e s ig n e d  "t*o prom ote  t h e  p u r p o s e s  o f  

t h e  Common M a r k e t , "  and so  i t s  r e g i s t e r e d  o f f i c e  and t h e  

r e a l  home o f f i c e  would be  r e q u i r e d  t o  be  w i t h i n  t h e  Community, 

and would b e  a t  t h e  same l o c a t i o n .  T h is  "same l o c a t i o n "  

r e q u i r e m e n t  h a s  a l r e a d y  been  c o n s i d e r e d  a s  t o  c o n s t r a i n i n g  

f o r  some e n t e r p r i s e s ,  and t h a t  t h e o r y  m ig h t  be  d r o p p e d , a s  

t h e y  would n o t  want  to  be  l i m i t e d  to  t h e  E .C .  a r e a  o n l y .
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The g e n e r a l  t r e n d  seems t o  be t h a t  t h e  s t a t u s  o f  a 

European company, as  c o n c e iv e d  by S a n d e r s ,  would  be  g i v e n  to  

companies  i n  t h e  f o l l o w i n g  s i t u a t i o n s ;  ’’f u s i o n  b e tw een  com

p a n i e s  o f  d i f f e r e n t  Member S t a t e s ,  f o r m a t i o n  o f  a  h o l d i n g

company o r  f o r m a t i o n  o f  a j o i n t  s u b s i d i a r y  by companies  o f
9 2

d i f f e r e n t  Member S t a t e s . ”

The p ro b le m  o f  American and o t h e r  non-member companies  

has  t r o u b l e d  many o f  t h e  Community n a t i o n s .  The S a n d e rs  p r o 

p o s a l  ’’would  a l l o w  a non-member company whose bona f i d e s  i s  

d e m o n s t r a t e d  by c o n t i n u i n g  a c t i v e  o p e r a t i o n  d u r i n g  a p r e c e d i n g  

minimum t im e  p e r i o d ,  t o  c r e a t e ,  own o r  j o i n t  s u b s i d i a r i e s  i n  

t h e  form o f  a  European c o m p a n y I t  would n o t  seem l o g i c a l  

t o  e x c l u d e  American  com pan ie s ,  s i n c e  so many o f  them a l r e a d y  

have  s u b s i d i a r i e s  o p e r a t i n g  i n  t h e  member s t a t e s  a s  n a t i o n a l  

c o m p a n ie s ,  u n d e r  t h e  laws o f  t h o s e  member s t a t e s .  I f  t h e y  

were  d e n i e d  a c c e s s ,  th e y  c o u l d  form  a company u n d e r  t h e  

n a t i o n a l  law s  o f  one o f  t h e  member n a t i o n s ,  and t h e n ,  a f t e r

t h e  p r o p e r  p e r i o d  o f  t im e ,  t r a n s f o r m  t h e  company i n t o  a
9 4E uropean  company.

J o s e  N i c o l a i ’ s p r o p o s a l s

I n  a d d i t i o n  to  t h e  d i s c u s s i o n  o f  a s s i m i l a t i o n  o f  laws 

i n  d i s c u s s i o n  o f  t h e  S a n d e rs  d r a f t ,  more r e c e n t  p r o p o s a l s  

have  d e a l t  w i t h  t h e  p ro b lem  o f  companies  i n  Europe  and how 

t h e  c o m p e t i t i o n  q u e s t i o n  w i l l  b e  r e s o l v e d .  One o f  t h e  more 

s e r i o u s  s u g g e s t i o n s  a c t u a l l y  d e a l i n g  w i t h  m u l t i n a t i o n a l  c o r 

p o r a t i o n s  was t h a t  o f  J o s e  N i c o l a i .
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J o s e  N i c o l a i ,  an  E .C.  s t a f f  member, h a s  o u t l i n e d  some 

p o s s i b l e  m easu re s  t h e  Commission m ig h t  t a k e  t h a t  would  be 

p a r t  o f  an  " a n t i - m u l t i n a t i o n a l s "  p l a n .  As p a r t  o f  s u c h  a 

p l a n ,  t h e  E.C. would a t t e m p t  t o :

1. P r o v i d e  a p p r o p r i a t e  i n f o r m a t i o n  on m u l t i n a t i o n a l  
companies  t o  whoever  n eeds  i t .

2. Adapt company law t o  m u l t i n a t i o n a l s ,  i n  p a r t i c u l a r ,  
a s  f a r  as  p o s s i b l e ,  so as  t o  p r e v e n t  a p a r e n t  company 
l o c a t e d  o u t s i d e  t h e  Community e v a d in g  commitments and 
d e b t s  o f  a s u b s i d i a r y  r e g i s t e r e d  i n  t h e  EEC to w ard  
s h a r e h o l d e r s ,  employees  and t h i r d  p a r t i e s .

3. O rg a n iz e  t a x  c o n t r o l s  a t  Community l e v e l  i n  o r d e r  
t o  c h a n n e l  t r a n s f e r - p r i c i n g  and l i c e n s i n g  i n t o  a c c e p t 
a b l e  p a t h s .

4 .  C o n t r o l  s h o r t - t e r m  c a p i t a l  f l o w s .  I f  t a x  c o n t r o l s  
can  be made e f f e c t i v e ,  t h e  i d e a  would  be  t h a t  a l l  
normal  t r a n s f e r s  c o u ld  be  made a t  t h e  o f f i c i a l  exchange  
r a t e s .  A l l  o t h e r s  would be  t h r o u g h  t h e  f r e e  m a r k e t .
T h i s ,  ho w ever ,  depends  e n t i r e l y  on a Community a g r e e 
ment t o  c r e a t e  a  t w o - t i e r  exchange  m a r k e t ,  w hich  
c u r r e n t l y  i s  f a r  f rom g e n e r a l l y  a c c e p t e d .

5. C o n t r o l  t h e  o r i g i n  o f  fu nd s  i n v e s t e d .  Money from 
o f f s h o r e  c e n t e r s  l i k e  t h e  Bahamas w ould  be  u n a c c e p t a b l e .  
S e l f - f i n a n c i n g  on norm al  i s s u e s  on t h e  u s u a l  c a p i t a l  
m ark e t  w ould  be a c c e p t a b l e .

6 . B r in g  t h e  Eurobond m ark e t  w i t h i n  r e a s o n a b l e  bo u nd s .  
T h is  c o u ld  b e  a c h i e v e d  by making a l l  b anks  o p e r a t i n g  i n  
t h e  Community, w h e re v e r  t h e i r  p a r e n t  b ank s  may b e ,  s u b 
m i t  t o  c e r t a i n  r u l e s  o f  good b e h a v i o r .

7. A dapt  Community-wide r e g u l a t i o n s  on t a k e o v e r s .

8 . S e t  up a  Community s t o c k  exchange  c o m m iss io n ,  o r  a t  
l e a s t  a C om m u n i ty - le v e l  c o o p e r a t i o n  sy s te m  b e tw e e n  n a 
t i o n a l  b o d i e s ,  i n  o r d e r  t o  s t o p  moves l e a d i n g  t o  d om in an t  
m ark e t  p o s i t i o n s .

9 . O b ta in  a  r e v i s i o n  o f  A r t i c l e  8 6  o f  t h e  T r e a t y  o f  
Rome (which c o v e r s  a n t i - t r u s t )  a d a p t i n g  i t  t o  p r e s e n t  
c o n d i t i o n s .  T h is  would mean b a r r i n g  t h e  c r e a t i o n  o f  a 
dominant  p o s i t i o n  and n o t  j u s t ,  a s  a t  t h e  p r e s e n t ,  a b u se
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o f  o n e .  I t  would a l s o  b r i n g  c o n g lo m e ra te s  i n t o  c o n s i d 
e r a t i o n ,  and would e n a b l e  e c o n o m ic a l ly  j u s t i f i e d  t a k e 
o v e r s  t o  be b l o c k e d .

10.  S t r e n g t h e n  employee p r o t e c t i o n .  T h is  would i n v o lv e  
a d o p t i o n  o f  EEC r e g u l a t i o n s  on d i s m i s s a l s ,  a n d ,  i n  p a r 
t i c u l a r ,  t h o s e  l i k e l y  t o  o c c u r  as  a r e s u l t  o f  m e r g e r s .

11.  Encourage  t h e  c r e a t i o n  o f  European m u l t i n a t i o n a l  
com pan ies  and h e lp  t h e i r  e x p a n s io n .  T h is  c o u l d  be  done 
by e l i m i n a t i n g  t a x  and  l e g a l  o b s t a c l e s  t o  in t r a - E E C  
t r a n s n a t i o n a l  m e r g e r s ,  by d e v i s i n g  i n c e n t i v e s  th r o u g h
a company m a r r i a g e  b u r e a u ,  by award ing  EEC d ev e lo p m en t  
c o n t r a c t s ,  by c r e a t i n g  EEC g u a r a n t e e s  f o r  i n v e s tm e n t s  
a b r o a d  e t c .

12.  E l i m i n a t e  d i s p a r i t i e s  b e tw een  EEC-based m u l t i n a 
t i o n a l  companies .  T h i s  w ould  p a r t i c u l a r l y  mean n e g o 
t i a t i n g  w i t h  t h e  U n i t e d  S t a t e s  on t h e  i n t e r e s t  e q u a l i 
s a t i o n  t a x  ( i f  t h e  t a x  h a s  n o t  a l r e a d y  v a n i s h e d ,  as  
W ash ing ton  s a i d  i t  w ou ld  by t h e  end o f  1 9 7 4 ) ,  and  a l s o
w i t h  J a p a n . 95

E.C. P r o p o s a l  t o  t h e  C o u n c i l  o f  M i n i s t e r s  - 1973

R e c e n t  r e p o r t s  have a l s o  shown t h a t  t h e r e  a r e  two more 

o u t s t a n d i n g  prob lem s r e g a r d i n g  MNCs t h a t  c o n f r o n t  t h e  E u ro 

pean  Community. F i r s t ,  t h e r e  s h o u ld  be some way o f  g u a r a n t e e 

in g  c i t i z e n s  o f  t h e  Community t h e  e q u a l  o p p o r t u n i t y  o f  

r e a c h i n g  p ro m in e n t  p o s i t i o n s  i n  non-Community MNCs. Second ,  

t h e r e  s h o u l d  be ways i n  w h ich  MNCs c o u ld  be d e t e r r e d  from 

u t i l i z i n g  E.C. f i n a n c i a l  s o u r c e d  f o r  t h e i r  a c q u i s i t i o n  o f  

E uropean  i n d u s t r y  w i t h o u t  a l l o w i n g  European s t o c k h o l d e r s  i n  

on t h e  b e n e f i t s . T h e r e  a r e  no s a t i s f a c t o r y  a n sw e rs  t o  t h e s e  

d i lem m as ,  t o  d a t e ,  w i t h o u t  u s i n g  a u t h o r i t a r i a n  r e g u l a t i o n s .  

E .C. o f f i c i a l s  would p r e f e r  a m i l d e r  a p p ro a c h ,  b u t  w i t h  

d e f i n i t i v e  s t r e n g t h .

The Commission h a s  f u l l y  r e a l i z e d  t h a t  t h e  l e v e l  o f  

a n x i e t y  a b o u t  t h e  s p r e a d  o f  MNCs i n  W este rn  Europe h a s  c o n 
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t i n u a l l y  i n c r e a s e d  i n  r e c e n t  y e a r s ,  a l t h o u g h  a l l  member n a 

t i o n s  e n c o u r a g e  f o r e i g n  i n v e s t m e n t .  At i t s  November 7 ,  1973 

m e e t in g ,  i t  p a s s e d  a  d r a f t  r e s o l u t i o n  w hich  was s u b m i t t e d  

to  t h e  C o u n c i l  o f  M i n i s t e r s .  T h is  r e s o l u t i o n  r e c o g n i z e d  " t h e  

i n c r e a s i n g  im p a c t  m u l t i n a t i o n a l  c o r p o r a t i o n s  have  on t h e  

p o l i t i c a l ,  eco no m ic ,  and s o c i a l  l i f e  o f  t h e  c o u n t r i e s  i n  

which t h e y  o p e r a t e ,  and t h e  c o n s e q u e n t  need  f o r  a common EC 

p o l i c y .  T h a t  p o l i c y ,  t h e  Commission s a i d ,  s h o u ld  t a k e  a c c o u n t

o f  b o t h  t h e  p o s i t i v e  and n e g a t i v e  c o n t r i b u t i o n s  o f  m u l t i n a -  
97t i o n a l s . "  I n  e s s e n c e ,  t h i s  p o l i c y  i s  supposed  t o ;

1. P r o t e c t  employees i n  m e r g e r s .

2. C r e a t e  EEC r u l e s  on s t o c k  exchange  o p e r a t i o n s  and 
i n v e s t m e n t  fu n d  o r i g i n s .

3.  I n s t i t u t e  c o o p e r a t i o n  be tw een  and am a lgam at ion  o f  
n a t i o n a l  s t o c k  exchange  a u t h o r i t i e s .

4. Aim f o r  i n t e r n a t i o n a l  a s s i s t a n c e  and c o o p e r a t i o n  
m e a su re s  r e g a r d i n g  i n f o r m a t i o n ,  m o n i t o r i n g ,  t a x  r e 
c o v e r y ,  and  t h e  draw ing  up o f  a j o i n t  s c h e d u l e  o f  t r a n s 
f e r  p r i c e  and l i c e n s e  f e e s .

5. E s t a b l i s h  a body o f  law on g ro up s  o f  com panies .

6 . Improve i n f o r m a t i o n  g a t h e r i n g  on m u l t i n a t i o n a l s '  
i n t e r n a t i o n a l  a c t i v i t i e s .

The Commission was c a r e f u l  to  em phas ize  t h e  f a c t  t h a t  

t h e s e  a r e  t o  be  " s u p e r v i s o r y  m e a s u r e s "  and a r e  n o t  g e a r e d  t o  

be b i a s e d  a g a i n s t  MNCs o f  any p a r t i c u l a r  n a t i o n ,  and t h a t  

a c t i o n s  s h o u l d  be t a k e n  on a g l o b a l  l e v e l ,  s i n c e  MNCs a r e

n o t  o n l y  a p ro b le m  f o r  t h e  E .C .  A l th o u g h ,  t h e  Commission

V ice  P r e s i d e n t  i n d i c a t e d  i n  F e b r u a r y ,  1973, t h a t  d i s c u s s i o n s  

a b o u t  t h e  MNCs s h o u l d  be h e l d  w i t h  t h e  U n i t e d  S t a t e s .
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Tlie C om m iss ion 's  communication  t o  t h e  C o u n c i l ,  M u l t i n a 

t i o n a l  U n d e r ta k in g s  and Community R e g u l a t i o n s  o f  November 7,
98

1973, i s  a landm ark  e f f o r t  i n  t h e  a r e a  o f  d e a l i n g  w i t h  

m u l t i n a t i o n a l  c o r p o r a t i o n s ,  and marks t h e  g r e a t e s t  e f f o r t  t o  

d a t e  on t h e  p a r t  o f  t h e  Community to w a rd  s o l u t i o n  o f  t h e  

prob lem  o f  " m u l t i n a t i o n a l s . "

In  t h e  C om m iss ion 's  comm unica t ion  t h e  s t a t e m e n t  was made 

t h a t  " t o o  many European  i n d u s t r i a l  u n d e r t a k i n g s  s t i l l  r e t a i n e d  

a n a t i o n a l  d im e n s io n  and were  s low i n  a d a p t i n g  t h e m s e lv e s ,
Q Q

i n  s i z e  and l o c a t i o n ,  to  t h e  European  economic a r e a . "  The

Commission made known t h a t  t h e r e  c o n t i n u e d  t o  be t o o  many

l e g a l  and f i s c a l  s tu m b l in g  b l o c k s ,  and a n  i n s u f f i c i e n t  c a p i t a l

m ark e t  i n  t h e  Community a r e a  f o r  E u ro pean  i n d u s t r y  t o  be

t r a n s f o r m e d  i n  t h i s  way. The Commission went  on t o  s a y :

rT ih e  growing  h o l d  o f  m u l t i n a t i o n a l  u n d e r t a k i n g s  on t h e  
econom ic ,  s o c i a l  and even p o l i t i c a l  l i f e  o f  t h e  c o u n t r i e s  
i n  w hich  t h e y  o p e r a t e ,  g i v e s  r i s e  t o  deep a n x i e t i e s  
which  a r e  s u f f i c i e n t l y  d i v i d e d ,  p a r t i c u l a r l y  i n  t h e  a r e a s  
o f  employment ,  c o m p e t i t i o n ,  t a x  a v o id a n c e ,  d i s t u r b i n g  
c a p i t a l  movements and t h e  economic independence  o f  d e v e l 
o p ing  c o u n t r i e s ,  t o  demand t h e  a t t e n t i o n  o f  t h e  p u b l i c  
a u t h o r i t i e s .100

In  a d d i t i o n ,  t h e  Commission made* e x c e l l e n t  summary rem arks  r e 

g a r d in g  t h e  e n t i r e  s i t u a t i o n  o f  r e s t r a i n t  o f  b u s i n e s s  and 

th e  MNCs.

The main  r e a s o n  f o r  t h i s  s i t u a t i o n  i s  t h a t  t h e s e  u n d e r 
t a k i n g s  have  r e a c h e d  a s i z e  and  g e o g r a p h i c a l  s p r e a d  su c h  
as  t o  c a s t  d o u b t s  on t h e  e f f e c t i v e n e s s  o f  t h e  t r a d i 
t i o n a l  m easu re s  o f  t h e  p u b l i c  a u t h o r i t i e s  and t h e  t r a d e  
u n i o n s ,  w h ich  up t o  now have b e e n  u n a b le  to  a c h i e v e  an  
e q u i v a l e n t  d e g re e  o f  c o h e r e n c e  o r  i n t e r n a t i o n a l  i n t e 
g r a t i o n .  T h i s  s i t u a t i o n  has  r e s u l t e d  i n  p a r t i c u l a r  i n  
i n a d e q u a t e  n a t i o n a l  l e g a l ,  f i s c a l ,  economic and m o ne ta ry  
r u l e s ,  t h e  scope  o f  which  i s  t o o  n a r ro w  to  g r a s p  t h e  
p rob lem s  r a i s e d  by th e  e x i s t e n c e  o f  numerous g ro up s
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o f  companies  l e g a l l y  s e p a r a t e  and c o v e r e d  by d i f f e r e n t  
n a t i o n a l  l a w s . 101

The C o m m iss io n 's  communica t ion  made recom m endat ions  f o r  

t h e  f o l l o w i n g  a r e a s  o f  c o n c e rn :  (1) p r o t e c t i o n  o f  t h e  g e n 

e r a l  p u b l i c  C2) p r o t e c t i o n  o f  t h e  w o r k e r s '  i n t e r e s t s  (3) m a in 

t e n a n c e  o f  c o m p e t i t i o n  (4} t a k e o v e r  m ethods  (5) e q u a l i t y  o f  

c o n d i t i o n s ,  and  (7) improvement o f  i n f o r m a t i o n .  Of p r im a r y  

i n t e r e s t  f o r  ou r  p u r p o s e s  h e r e ,  t h e  s e c t i o n  on c o m p e t i t i o n  

w i l l  be d i s c u s s e d .

A g r e a t  m a j o r i t y  o f  t h e  MNCs a r e  q u i t e  l a r g e  and have 

some c o n t r o l  o f  l a r g e  p o r t i o n s  o f  m a r k e t s ,  and so a r e  more 

a b l e  t o  r e s t r i c t  c o m p e t i t i o n  i n  t h o s e  m a r k e t s  t h a n  o t h e r  

c o r p o r a t e  e n t i t i e s .  They a r e  a l s o  a b l e  t o  ab u se  t h o s e  

p o s i t i o n s  o f  dom inance .  The f o l l o w i n g  i s  a s e r i e s  o f  m ea su re s  

which c o u ld  m a i n t a i n  t h e  c o m p e t i t i o n  l e v e l :

( a )  t h e  a d o p t i o n  o f  t h e  d r a f t  R e g u l a t i o n  u n d e r  A r t i c l e s  
87 and 235 e s t a b l i s h i n g  t h e  i n c o m p a t i b i l i t y  o f  m erge r  
o p e r a t i o n s  making i t  p o s s i b l e  t o  o b s t r u c t  e f f e c t i v e  
c o m p e t i t i o n  w i t h  t h e  Common M arke t  and l a y i n g  down t h e  
o b l i g a t i o n  t o  g i v e  p r i o r  n o t i c e  o f  m erg e r  o p e r a t i o n s  
i n v o l v i n g  u n d e r t a k i n g s  o r  g ro u p s  t h e r e o f  w i t h  a t u r n o v e r  
i n  e x c e s s  o f  1 ,0 0 0 ,0 0 0 ,0 0 0  u n i t s  o f  a c c o u n t  [ d o l l a r  
v a l u e  ].

(b) a c t i v e  s u r v e i l l a n c e  by t h e  Commission i n  a c c o rd a n c e  
w i t h  A r t i c l e  85 and 86 o f  o l i g o p o l i s t i c  s i t u a t i o n s . 102

The i n t e n t  h e r e  o f  f u r t h e r  e n f o r c i n g  t h e  e x i s t i n g  p r o v i s i o n s  

would e f f e c t i v e l y  i n c r e a s e  t h e  power o f  t h e  Commission i n  t h e  

a r e a  o f  c o m p e t i t i o n ,  a s  would t h e  p o i n t  a b o u t  th e  i n c o m p a t i 

b i l i t y  o f  m e rg e r s  w i t h  Community p o l i c y .

The i n t e n t  o f  t h e  s u g g e s t i o n s  made above i s  good i f  t h e  

Community i s  w i l l i n g  t o  implement  a t  l e a s t  some o f  them. How-



143

e v e r ,  t h e r e  a r e  d i f f i c u l t i e s  which  must f i r s t  be overcome 

b e f o r e  a l l  t h e s e  s u g g e s t i o n s  become r e a l i t i e s  and  a c t  a s  

c a t a l y s t s  t o  E uropean  i n t e g r a t i o n .

D r a f t  c o n v e n t i o n  on t h e  i n t e r n a t i o n a l  m erg e r  o f  s o c i é t é s  

anonymes

P r o f e s s o r  B e r t h o l d  Goldman, o f  t h e  U n i v e r s i t y  o f  P a r i s  

Law S c h o o l ,  was t h e  a u t h o r  o f  t h e  d r a f t  f o r  a " c o n v e n t i o n  on 

t h e  i n t e r n a t i o n a l  m e rg e r  o f  s o c i é t é s  anonymes" c o r p o r a t i o n  .

The d r a f t  was c o m p le te d  i n  t h e  f a l l  o f  1972 ,  b u t  r e q u i r e s  

a d j u s t m e n t  s i n c e  t h e  Community o f  s i x  n a t i o n s  expanded  t o  

n i n e .  When f i n a l l y  a p p ro v e d ,  t h e  C o n v e n t io n  w i l l  have  t h e  

s t a t u s  o f  a m u l t i n a t i o n a l  t r e a t y  among a l l  t h e  member s t a t e s  

and w i l l  be b i n d i n g  on a l l  t h e  n a t i o n s  o f  t h e  Community.

I n  e s s e n c e  t h e  C o n v e n t io n  would p r o v i d e  p e r m i s s i o n  f o r  

m e rg e rs  i n  a c c o r d a n c e  w i t h  t h e  law o f  t h e  member s t a t e s ,  as  

lo n g  a s  t h e  c o r p o r a t i o n s  p a r t i c i p a t i n g  i n  t h e  m erge r  a r e  r e 

c o g n iz e d  u n d e r  t h e  " C o n v e n t io n  o f  1968 on t h e  m u tu a l  r e c o g 

n i t i o n  o f  companies  and  l e g a l  p e r s o n s . "^^4  t h e  m erging  

companies  do n o t  have  t h e i r  p a re 'h t  o f f i c e s  i n  a Community 

n a t i o n  a n d / o r  i f  t h e y  a r e  n o t  r e c o g n i z e d  u n d e r  t h e  Conven

t i o n  o f  1968 r u l e s ,  t h e  m erge r  w i l l  be  p r o h i b i t e d .

T h is  C o n v e n t io n  was n eeded  b e c a u s e  t h e  Commission has  

f e l t  t h a t  t h e r e  has  b e e n  a g e n e r a l  l a c k  o f  r u l e s  on i n t e r n a 

t i o n a l  m e r g e r s .  And, t h e  C on v en t ion  w i l l  become t r e a t y  law 

once t h e  a d j u s t m e n t s  h ave  been  made and  t h e  t r e a t y  i s  s i g n e d .
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" P r o p o s a l  f o r  a  R e g u l a t i o n  (EEC) o f  t h e  C o un c i l  on t h e  C o n t r o l  
o f  C o n c e n t r a t i o n  be tween  U n d e r t a k i n g s . " 1 06

The Commission has  a l s o  made a p r o p o s a l  f o r  a r e g u l a t i o n

which would g i v e  t h e  EEC f u l l  power f o r  e n fo rc e m e n t .  T h is

p r o p o s a l  was a d o p te d  by t h e  Commission and was p r e s e n t e d  t o

th e  C o u n c i l  on J u l y  20, 1973, b u t  no d e f i n i t i v e  a c t i o n  has

been t a k e n  by t h e  C ounc i l  t o  d a t e .

While  t h e  Commission a l r e a d y  has  powers o f  r e g u l a t i o n

over  c o n c e n t r a t i o n s  a f t e r  t h e y  have  gone i n t o  e f f e c t ,  t h i s

p r o p o s a l  would  make i t  m anda to ry  f o r  e n t e r p r i s e s  t o  g i v e  p r i o r

n o t i c e  t o  t h e  Commission o f  i n t e n d e d  c o n c e n t r a t i o n s .  The

Commission would  s e t  up a t im e  l i m i t  f o r  i n v e s t i g a t i o n ,  and

i f  t h e  p r o p o s e d  c o n c e n t r a t i o n  i s  i n c o m p a t i b l e  w i t h  t h e  common

m a r k e t ,  t h e  c o n c e n t r a t i o n  would n o t  be g r a n t e d  t h e  r i g h t  o f

e s t a b l i s h m e n t .  P e r m is s i o n  t o  e s t a b l i s h  c o n c e n t r a t i o n s  would

be g r a n t e d  o n ly  i n  c a s e s  where t h e y  w ould  n o t  r e s u l t  i n  a

d i s t o r t i o n  o f  c o m p e t i t i o n  i n  t h e  E ,C ,  T h is  a p p l i e s  o n l y  t o

m erge rs  o f  com pan ies  whose t o t a l  a n n u a l  s a l e s  exceed

1 ,0 0 0 ,0 0 0 ,0 0 0  u n i t s  o f  a c c o u n t  (1 u . a . « a p p r o x .  $ 1 . 2 5 ) .

The p r o p o s e d  r e g u l a t i o n  p r o v i d e s  t h e  f o l l o w i n g ;

Any t r a n s a c t i o n  which has  t h e  d i r e c t  o r  i n d i r e c t  e f f e c t  
o f  b r i n g i n g  a b o u t  a c o n c e n t r a t i o n  be tw een  u n d e r t a k i n g s  
o r  g ro u p s  o f  u n d e r t a k i n g s  a t  l e a s t  one o f  which  i s  e s 
t a b l i s h e d  i n  t h e  Common M a rk e t ,  whereby  t h e y  a c q u i r e  o r  
enhan ce  t h e  power to  h i n d e r  e f f e c t i v e  c o m p e t i t i o n  i n  t h e  
Common M a rk e t  o r  i n  a s u b s t a n t i a l  p a r t  t h e r e o f ,  i s  
i n c o m p a t i b l e  w i t h  t h e  Common M a rk e t  i n  so  f a r  as t h e  
c o n c e n t r a t i o n  may a f f e c t  t r a d e  b e tw e e n  Member S t a t e s . 10?

The Commission h a s  f e l t  t h a t  t h i s  r e g u l a t i o n  has  been  n eed e d

f o r  a l o n g  t im e  and se eks  t h e  C o u n c i l ' s  a p p r o v a l .
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P r o p o s a l  f o r  a E uropean  C o o p e r a t io n  Grouping

T h is  f i n a l  p r o p o s a l  f u l f i l l s  t h e  r o l e  o f  sum m ariz ing  a l l  

t h e  needs  i n  t h e  s e c t o r  o f  e n t e r p r i s e s  i n  t h e  Community. The 

European C o o p e r a t i o n  Grouping (ECG) would  n o t  s u p p l a n t  t h e  

o t h e r  p r o p o s a l s  on c o n c e n t r a t i o n ,  m erg e rs  and t h e  E uropean  

company, b u t  would  s e r v e  t o  enhance  i n t e g r a t i o n  a t  a more r a p 

i d  p a c e ,  by h e l p i n g  s m a l l  and medium s i z e d  f i r m s  g e t  t o g e t h e r .

The p ro p o s e d  R e g u l a t i o n  f o r  an  ECG i s  d e s i g n e d  t o  e n a b l e  

c o o p e r a t i o n  t o  o c c u r  be tw een  e n t e r p r i s e s  i n  t h e  member n a t i o n s .  

The ECG i s  a new l e g a l  i n s t r u m e n t  and  c o u ld  be o p e r a t e d  o u t 

s i d e  t h e  l e g a l  s y s te m s  o f  t h e  member n a t i o n s .  The ECG's 

c o u ld  e l i m i n a t e  t h e  b a r r i e r s  o f  t h e  n a t i o n a l  laws and  c o u ld  

b r i n g  a b o u t  more i d e a l  " c o n d i t i o n s  f o r  c r o s s - f r o n t i e r  c o n t a c t s  

be tw een  u n d e r t a k in g s .^ ® ®  T h is  c o u l d  f u r t h e r  enhance  t h e  

d r i v e  tow ard  a t r u l y  i n t e r n a t i o n a l  m a r k e t .

The ECG would be  a t o o l  f o r  t h e  b u s i n e s s  o f  t h e  members 

o f  t h e  g ro u p in g  and would n o t  a t t e m p t  t o  make p r o f i t s  f o r  

i t s e l f .  "Each member r e t a i n s  c o m p le te  economic i n d e p e n d e n c e ;  

i n  t h i s  way t h e  g r o u p in g  a l s o  d i f f e r s  from a  g r o u p ,  i n  which  

one company i s  i n  a p o s i t i o n  t o  g i v e  o r d e r s  t o  o t h e r  com

pan ies ."^® ®  I t s  a c t i v i t i e s  a r e  f o c u s e d  i n  t h e  a r e a  o f  p r o 

v i d i n g  s e r v i c e s  f o r  i t s  members t h r o u g h :

( i )  Common b u y in g  o f f i c e  
Common s a l e s  o f f i c e

Ci i)  P r o v i s i o n  o f  s p e c i a l i z e d  s e r v i c e s

( i i i )  R e p r e s e n t a t i o n  o f  t h e  members f o r  t h e  p u r p o s e s  o f  
i n d i v i d u a l  t r a n s a c t i o n s

( i v )  C o o r d i n a t i o n  o f  c e r t a i n  t e c h n i c a l  a c t i v i t i e s  o f  t h e  
members^^®
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While  t h e  Commission s u b m i t t e d  t h e  p r o p o s a l  f o r  a  r e g 

u l a t i o n  on ECGs one y e a r  ago .  C o u n c i l  a c t i o n  i s  s t i l l  p e n d in g .

The summary and f i n a l  a n a l y s i s  o f  t h e  q u e s t i o n  on e s t a b 

l i s h m e n t ,  c o m p e t i t i o n  m erg e r ,  a b u s e ,  s t a t e  a i d s ,  s t a t e  monopo

l i e s ,  and p r o p o s a l s  f o r  f u t u r e  a c t i o n  w i l l  be d i s c u s s e d  i n  t h e  

f o l l o w i n g  c h a p t e r .
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C h a p te r  VI 

C o n c lu s io n

The p u r p o s e  o f  t h e  c o n c l u s i o n  i s  t h r e e f o l d :  on e ,  t o  sum

m a r iz e  t h e  f i n d i n g s  o f  t h e  d i s s e r t a t i o n ;  two,  t o  p r e s e n t  a g e 

n e r a l  s t a t e m e n t  o f  t h e  c u r r e n t  p rob lem s i n  t h e  Community; and ,  

t h r e e ,  t o  i d e n t i f y  and d e s c r i b e  Community s t r a t e g i e s  f o r  c o 

p in g  w i t h  th e  q u e s t i o n s  r e g a r d i n g  MNCs i n  t h e  f u t u r e .

F in d in g s

The s t u d y  was c o n c e rn e d  w i t h  t h e  s t a t u s  o f  p o l i t i c a l  i n 

t e g r a t i o n  w i t h i n  t h e  European  Community in  t e r m s  o f  r e g u l a t i o n  

o f  m u l t i n a t i o n a l  c o r p o r a t i o n s  i n  t h e  com m erc ia l  p ro b lem  a r e a s  

o f  e s t a b l i s h m e n t  o f  c o r p o r a t i o n s ,  c o m p e t i t i o n ,  m e r g e r ,  abuse  

o f  dom inant  p o s i t i o n s  w i t h i n  t h e  m a r k e t ,  s t a t e  a i d s  and s t a t e  

m o n o p o l i e s .  The f i n d i n g s  show t h a t  MNCs a r e  s t i l l  f o r m id a b le  

and v e r y  p o w e r f u l ,  b u t  a r e  n o t  u n c o n t r o l l a b l e .  The f e a r s  t h a t  

MNCs c a n n o t  b e  c o n t r o l l e d  by*any  government  o r  i n t e r n a t i o n a l  

o r g a n i z a t i o n  have  n o t  been  c o m p le t e ly  d i s p e l l e d ,  b u t  much o f  

t h e  t h r e a t  i s  i l l u s o r y ,  MNCs must comply w i t h  E uropean  Com

m unity  r u l e s ,  as  w e l l  as w i t h  n a t i o n a l  b u s i n e s s  r e g u l a t i o n s .

At th e  s t a r t  o f  th e  d i s s e r t a t i o n ,  i t  was s t a t e d  t h a t  we would 

l o o k  a t  t h e  im p a c t  o f  t h e  MNC on th e  Community, The f i n d i n g s
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show t h a t  th e  MNC has  had a s i g n i f i c a n t  impact  on th e  European 

Community, And, t h e  d e g re e  o f  im p a c t  can be b e s t  shown th ro u g h  

t h e  a n sw ers  t o  the  f o l l o w in g  q u e s t i o n s :  (1) I s  th e  MNC problem 

c a u s i n g  p o l i t i c a l  changes  t o  o c c u r  i n  t h e  B .C .?  I f  s o ,  what 

ty p e s  o f  changes?  (2) I s  t h e  B.C. becoming more p o l i t i c a l l y  

i n t e g r a t e d  as  a r e s u l t ?  (3) Do t h e  r e g u l a t o r y  e f f o r t s  o f  the  

B.C. p r o v i d e  a model f o r  r e g u l a t i o n  o f  t h e  MNC?

Cl) I s  the  MNC prob lem  c a u s i n g  p o l i t i c a l  changes  t o  o c 

c u r  i n  t h e  B .C .?  I f  s o ,  what  t y p e s  o f  c hang es?  Yes ,  t h e  Î4NC 

p ro b lem  i s  c a u s in g  p o l i t i c a l  chang es  to  o c c u r .  M u l t i n a t i o n a l  

c o r p o r a t i o n s  have  a f f e c t e d  governm en ts  in  e x e c u t i n g  t h e i r  

f u n c t i o n s  and t h e i r  r e l a t i o n s h i p  w i t h  o t h e r  n a t i o n - s t a t e s .

They h a v e  p o se d  some t h r e a t s  t o  t h e  B.C. as  t h e y  do t o  t h e  

n a t i o n - s t a t e s ,  su c h  as t h r e a t s  t o  p o l i t i c a l  c o n t r o l ,  c u r r e n c y  

v a l u e s ,  t r a d e ,  t r a n s f e r  o f  t e c h n o l o g y ,  and t h e  c r e a t i o n  o f  d i f 

f i c u l t  l e g a l  q u e s t i o n s .  The MNC prob lem  i n  t h e  Community has  

c au se d  t h e  B.C. o f f i c i a l s ,  and r e p r e s e n t a t i v e s  o f  t h e  member 

n a t i o n s ,  t o  come t o  g r i p s  w i t h  th e  s i t u a t i o n ,  and t o  make some 

d e c i s i o n s  t o  c o n f r o n t  th e  c o r p o r a t i o n s .  B n s u i n g l y ,  t h e s e  Com

m u n i ty  d e c i s i o n s  have  a l s o  h a d  an e f f e c t  on t h e  B.C. o r g a n i z a 

t i o n  i t s e l f .

The changes  t h a t  have t a k e n  p l a c e  have  been  i n  t h e  a r e a s  

o f  h a r m o n i z a t i o n  o f  law s;  Community r e g u l a t i o n  and e n fo rc e m e n t ;  

and p r o p o s e d  Community r e g u l a t i o n s  which would p re -e m p t  t h e  

f i e l d .  The b e s t  way to  d e s c r i b e  t h e  changes  i s  t h r o u g h  the  use  

o f  t h e  o r i g i n a l  m odel ,  " R e g u l a t i o n  o f  MNCs and P o l i t i c a l  I n t e 

g r a t i o n , "  which  was f i r s t  d i s c u s s e d  in  C h a p te r  2.
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R e g u la t io n  o f  MNCs and P o l i t i c a l  I n t e g r a t i o n  o f  t h e  E.C.
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The continuum  s c a l e  shown in  F ig u re  2 i s  d e s ig n e d  to  

show t h e  i n c r e a s e  in  p o l i t i c a l  i n t e g r a t i o n  on th e  h o r i z o n t a l  

p l a n e  b e g in n i n g  w i th  t h e  l e v e l  o f  l e a s t  i n t e g r a t i o n  when t h e  

s t a t e s  a r e  dom inant .  As i s  e v i d e n t  i n  F ig u r e  2 ,  t o  d a t e ,  t h e  

Community 's  a c t i v i t y  l i e s  much f u r t h e r  a lo n g  th e  continuum 

t h a n  s t e p s  one and two.  The c u r r e n t  and p ro p o se d  r e g u l a t i o n s  

l i e  i n  t h e  s e c t o r s  o f  h a r m o n i z a t i o n ,  r e g u l a t i o n ,  and where  Com

m un i ty  r e g u l a t i o n s  may p re - e m p t  n a t i o n a l  r e g u l a t i o n s .

Ca) No a c t i o n  by th e  Community, d a t a ,  c o l l e c t i o n ,  s t a t e s  

r e g u l a t e . In  t h e  f i r s t  s t e p ,  t h e  s t a t e s  a lo n e  a r e  dom inant  i n  

t h e  a r e a  o f  r e g u l a t i o n  o f  m u l t i n a t i o n a l  c o r p o r a t i o n s  and n a 

t i o n a l  e n t e r p r i s e s .  The Community f u n c t i o n e d  as a  d a t a  c o l 

l e c t i o n  agency d u r in g  i t s  e a r l y  y e a r s ,  b u t  began  t o  t a k e  a c t i o n  

i n  t h e  196 0 ' s .  S t a t e s  d id  p e r fo rm  th e  m a j o r i t y  o f  t h e  r e g u 

l a t o r y  f u n c t i o n s ;  ho w ev er ,  t h e  Community 's powers were  t o  

i n c r e a s e .

(b) P o l i c y  recom mendat ions  by the  Community. The o r g a 

n i z a t i o n  has  n o t  been  c o n t e n t  to  m ere ly  make recom m endat ions  

f o r  i n t e r n a t i o n a l  c o n v e n t io n s  and l e g i s l a t i o n  by th e  member 

s t a t e s .  G e n e r a l l y ,  t h e  E .C .  has  t r i e d  t o  s k i p  t h e  p o l i c y  

recommendat ion  l e v e l  w he rev e r  p o s s i b l e  and move d i r e c t l y  to  

h a r m o n i z a t i o n  o r  r e g u l a t i o n  by th e  E.C.

Cc) H a r m o n iz a t io n . H a rm o n iz a t io n  o f  t h e  laws o f  t h e  

member s t a t e s  i s  t h e  n e x t  l o g i c a l  s t e p .  H a rm o n iz a t io n  h a s  b e en  

a c h i e v e d  i n  the  f o l l o w i n g  commercial  p ro b lem  a r e a s  and p r o 

p o se d  in  o t h e r s  t h r o u g h  D i r e c t i v e s  and C o n v e n t io n s .
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1. E s t a b l i s h m e n t .  In  t h e  a r e a  o f  t h e  r i g h t  o f  e s 

t a b l i s h m e n t  o f  b u s i n e s s ,  e v id e n c e  o f  r u l e s  a f f e c t i n g  MNCs i s  

found i n  t h e  "C o n v e n t io n  Between Member S t a t e s  o f  t h e  EEC on 

th e  Mutual  R e c o g n i t i o n  o f  Companies and Legal  P e r s o n s "  o f  

Feb ru a ry  2 8 ,  1968. T h is  C on ven t ion  p r o v i d e s  e q u a l  r i g h t s  o f  

e s t a b l i s h m e n t  f o r  companies i n  t h e  Community so  l o n g  as  t h e y  

comply w i t h  t h e  r e q u i r e m e n t s  o f  t h e  r u l e s .  In  a d d i t i o n ,  th e  

P r o t o c o l  and J o i n t  D e c l a r a t i o n  o f  June  3,  1971,  expand  t h e  

r e a c h  o f  t h e  Conven t ion  by  g i v i n g  t h e  Cour t  o f  J u s t i c e  j u r i s 

d i c t i o n  t o  i n t e r p r e t  t h e  C o n v en t io n  and make d e c i s i o n s  a c c o r d 

i n g l y .

2.  M erger .  S in c e  t h e r e  i s  no d e f i n i t i v e  r u l i n g  on 

m e r g e r s ,  t h e r e  i s  a m a jo r  p r o p o s a l  p e n d in g  a d j u s t m e n t s  and 

r a t i f i c a t i o n .  T h is  i s  t h e  d r a f t  f o r  a " C o n v e n t io n  on t h e  

i n t e r n a t i o n a l  merger  o f  s o c i é t é s  anonymes,"  which was w r i t t e n  

by P r o f e s s o r  B e r t h o l d  Goldman. T h i s  C o n v e n t io n ,  when r a t i 

f i e d  would  have  t h e  e f f e c t  o f  a m u l t i l a t e r a l  t r e a t y  be tw een  

t h e  member s t a t e s  and would have  t h e  c h a r a c t e r i s t i c s  o f  law.

While  t h e  Goldman d r a f t  c a l l s  f o r  g e n e r a l  c o n t r o l  o f  

i n t e r n a t i o n a l  m e r g e r s ,  t h e  " P r o p o s a l  f o r  a R e g u l a t i o n  (EEC) 

o f  th e  C o u n c i l  on t h e  c o n t r o l  o f  c o n c e n t r a t i o n  b e tw een  u n d e r 

t a k i n g s , "  i s  d e s ig n e d  s im p ly  f o r  r e g u l a t i o n  c e r t a i n  t y p e s  o f  

l a r g e  c o r p o r a t i o n s .  T h is  would be  e n f o r c e d  by t h e  Commission.

3. S t a t e  a i d s .  The Community h a s  a d e f i n i t i v e  

p o l i c y  on s t a t e  a id s  t o  co m p a n ie s .  A lthough  t h e  Commission 

p r o p o s e d  g u i d e l i n e s  f o r  f u t u r e  p o l i c i e s ,  t h e  t e c h n i c a l  work 

w i l l  n o t  b e g i n  u n t i l  e a r l y  19 75, The a c t u a l  p o l i c y  i n  e f f e c t
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p r o v i d e s  f o r  c o n s u l t a t i o n  be tween  t h e  Commission and th e  

r e s p e c t i v e  n a t i o n a l  government  i n v o l v e d ,  b e f o r e  any new s t a t e  

a i d  i s  t o  be g r a n t e d .  I t  h a s  a l s o  s e p a r a t e  c o n v e n t i o n s - - i n  

harmony w i t h  O.E.C.D. p o l i c y - - i n  s u c h  i n d u s t r i e s  as s h i p 

b u i l d i n g .

(d) R e g u l a t i o n s . A c tu a l  Community r e g u l a t i o n s  a r e  a 

p a r t  o f  Community law and a r e  more i m p o r t a n t  t h a n  t h e  r u l e s  

i n  t h e  p r e v i o u s  s t e p ,  b e c a u s e  t h e y  g iv e  more power o f  e n f o r 

cement t o  th e  Community i t s e l f .  T here  i s  a  r e g u l a t i o n  which  

a p p l i e s  to  t h r e e  comm erc ia l  p ro b le m  a r e a s .  R e g u l a t i o n  No.

17 ,  as amended f r e q u e n t l y ,  (combined w i t h  A r t i c l e s  85 and 86) 

h a s  been  e n f o r c e d  by  th e  Commission and t h e  C our t  o f  J u s t i c e .  

A c c o rd in g  t o  A r t i c l e  85 o f  t h e  EEC T r e a t y ,  a s  i n t e r p r e t e d  

t h r o u g h  Counc i l  R e g u l a t i o n  No. 17 ,  A r t i c l e  1 ,  a l l  r e s t r i c t i v e  

a g re em e n ts  which  r e s t r a i n  o r  i n h i b i t  c o m p e t i t i o n  and t r a d e  

b e tw ee n  t h e  member n a t i o n s  a r e  p r o h i b i t e d .  T h is  i s  an a u t o 

m a t i c  p r o h i b i t i o n  and n e ed s  no s p e c i a l  d e c i s i o n  i n  each  i n 

s t a n c e .  The Com m iss ion 's  i n t e r p r e t a t i o n  o f  A r t i c l e  85, 

s e c t i o n  1,  d e f i n e s  p r o h i b i t e d  a g re e m e n ts  i n  t e rm s  o f  o n ly  

t h o s e  which a p p r e c i a b l y  r e s t r i c t  c o m p e t i t i o n . ^  The Court  o f  

J u s t i c e  s u p p o r t e d  t h i s  i n t e r p r e t a t i o n  and expanded  i t  by

s a y i n g  t h a t  r e s t r i c t i v e  ag reem en ts  s h o u ld  be  p r o h i b i t e d  when
2

t h e y  im p a i r  commerce.

R e s t r i c t i v e  ag re em e n ts  may b e  exempted  f o r  p u b l i c  p o 

l i c y  r e a s o n s  t h r o u g h  t h e  e n fo rc e m e n t  o f  A r t i c l e  85,  s e c t i o n  3. 

When a r e s t r i c t i v e  ag reem ent  i s  a l l o w e d  t o  e x i s t  and i s  e x 

empted from p r o h i b i t i o n ,  t h e  e x em p t io n  c a n n o t  be g r a n t e d  by
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a s t a t e .  Exem ptions  a r e  u s u a l l y  g r a n t e d  i f  i t  a p p e a r s  t h a t  

they  may e n h an c e  t h e  g e n e r a l  economy o f  t h e  Community. The 

Commission i s  empowered to  p u r s u e  i n v e s t i g a t i o n s , examine 

b u s i n e s s  f i l e s  and copy them. The Commission i s  t o  a l s o  

in fo rm  t h e  n a t i o n a l  governm ents  c o n ce rn e d  o f  t h e  p r o c e e d i n g s  

and c o n s u l t  them p r i o r  to  any f i n a l  d e c i s i o n s .  And, i f  t h e  

Commission r e q u e s t s  i t ,  t h e  n a t i o n s  con ce rned  must a l s o  make 

i n v e s t i g a t i o n s . 3

Any a b u s e  o f  a dom inant  p o s i t i o n  i s  d e te r m in e d  as  such  

o n ly  i n  c a s e s  where t r a d e  b e tw ee n  member n a t i o n s  would be 

a f f e c t e d .  An example  o f  a Community r u l i n g  on an abuse  o f  a 

dominant  p o s i t i o n  c a se  i s  t h e  C o n t i n e n t a l  w i t h  such  an a b u se .  

Such p r o c e e d i n g s  a r e  p e r m i t t e d  u n d e r  R e g u l a t i o n  No. 17,  a r t 

i c l e  1, O b v i o u s l y ,  t h e  Commission was n o t  p l e a s e d  w i t h
4

u n d e r t a k i n g s  o f  th e  American MNC, and t h u s  t o o k  a c t i o n .

The f i n a l  d e c i s i o n ,  t h o u g h ,  came from t h e  C our t  o f  J u s t i c e . ^  

Under A r t i c l e  37 o f  t h e  EEC T r e a t y ,  t h e  Community has  

a s s e r t e d  i t s  r e g u l a t o r y  powers  o v e r  s t a t e  m onopo l ie s  by a b o l i 

s h i n g  them , o r  a t  l e a s t  f o r c i n g  them t o  behave  l i k e  p r i v a t e  

companies  and  compete on t h e  f r e e  m a rk e t .  The exempted mono

p o l i e s  w h ich  were n o t  a b o l i s h e d  a r e  s t i l l  u n d e r  i n v e s t i g a t i o n  

b e c a u s e  t h e r e  have  been  a rg u m e n ts  s t a t i n g  t h a t  t h e  r u l e s  do 

n o t  a p p ly  to  them. P r o p o s a l s  f o r  f u t u r e  r e g u l a t i o n  o f  s t a t e  

m onopol ies  i n c l u d e :  t h e  " P r o p o s e d  s t a t u t e  f o r  t h e  European

Company," and  th e  Commission comm unica t ion  t o  t h e  C o u n c i l ,  

" M u l t i n a t i o n a l  U n d e r ta k in g s  and Community R e g u l a t i o n s . "
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(ü) Community R e g u la t i o n s  P re -e i i .p t . I n  t h e  n e x t  s t e p  

t o w a rd  i n t e g r a t i o n  one can f i n d  o n ly  p r o p o s e d  r e g u l a t i o n s ,  

r u l e s  o r  c o n v e n t i o n s ,  s i n c e  t h e  Community does n o t  have p r e 

e m p t iv e  power i n  r e g u l a t i n g  e n t e r p r i s e s  o v e r  t h e  Member 

S t a t e s .  The p r o p o s a l s  f o r  su ch  f u t u r e  c o n t r o l  l i e  o n ly  in  

t h e  f o l l o w i n g  s e c t o r s :  m erge r  and a b u s e .

1. M erger .  I n  t h e  a r e a  o f  m erge r  law ,  t h e  p r o 

p o s a l s  i n c l u d e  a " C o n v e n t io n  on t h e  i n t e r n a t i o n a l  m erger  o f  

s o c i é t é s  anonymes,"  and a  " P r o p o s a l  f o r  a R e g u l a t i o n  (EEC) 

o f  t h e  Counc i l  on th e  C o n t r o l  o f  C o n c e n t r a t i o n  be tw een  U nder

t a k i n g s . "  A l though  t h e s e  p r o p o s a l s  have  a l r e a d y  been  i n c l u d e d  

a s  d r a f t s  i n  t h e  s e c t i o n  on h a r m o n i z a t i o n ,  th e y  would a l s o  

be  impowered w i th  v e ry  s t r o n g  r e g u l a t o r y  c a p a b i l i t i e s ,  and 

t h u s ,  a r e  a l s o  p l a c e d  i n  t h i s  c a t e g o r y .  T h e re  i s  a t h i r d  

p r o p o s a l  which would  have  l i t t l e  v a lu e  i f  p u t  i n t o  e f f e c t .

The t h i r d  example i s  a p r o p o s e d  d i r e c t i v e  t h a t  would  r e q u i r e  

member n a t i o n s ,  wh ich  have  no m erger  l a w s ,  t o  p a s s  such  l e g i s 

l a t i o n .  The C o un c i l  h a s  had  t h i s  p r o p o s a l  s i n c e  June  16 ,

1970 ,  and h as  shown l i t t l e  i n t e r e s t  i n  i t .  I f  t h e  two o t h e r  

p r o p o s a l s  would be  a c c e p t e d ,  t h i s  t h i r d  recom m endat ion  would 

b e  u n n e c e s s a r y .

The p ro p o s e d  C on ven t io n  b e tw een  t h e  member s t a t e s ,  i n d i 

c a t e d  by (b) i n  F i g u r e  2 ,  r e f e r s  t o  t h e  S a n d e r s  d r a f t  which 

i s  known as th e  " P ro p o s e d  S t a t u t e  f o r  t h e  E uropean  Company." 

The S a nd e rs  d r a f t  i n c l u d e s  a s e c t i o n  on t h e  q u e s t i o n  o f  t h e  

r i g h t  o f  e s t a b l i s h m e n t .  The E uropean  company would have a 

l e g a l  p e r s o n a l i t y  i n  e a c h  o f  t h e  c o u n t r i e s ,  and would be  c o 
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e q u a l  in  s t a t u s  w i th  th e  companies  a l r e a d y  e x i s t i n g  i n  t h o s e  

n a t i o n s .  I t s  r e g i s t e r e d  o f f i c e  and th e  r e a l  home o f f i c e  

would be a t  t h e  same l o c a t i o n  s i n c e  i t s  p u rp o se  i s  t o  p r o 

mote t h e  Common M arke t ,  A l though  t h e  d r a f t  was p ro p o s e d  q u i t e  

some t im e  ag o ,  a c t i o n  on t h i s  a l l - i n c l u s i v e  p r o p o s a l  i s  s t i l l  

p e n d in g .

2. Abuse o f  a dominant  p o s i t i o n .  The p r o p o s e d  r e g u 

l a t i o n  i n  t h e  a r e a  o f  abuse  o f  a  dominant  p o s i t i o n  i s  t h e  

" P r o p o s a l  f o r  a R e g u la t i o n  (EEC) f o r  th e  C ounc i l  on t h e  c o n 

t r o l  o f  c o n c e n t r a t i o n  b e tw een  u n d e r t a k i n g . "  I t  w ou ld  n o t  

o n ly  c o v e r  m e r g e r s ,  b u t  would  g iv e  t h e  commission new c o n t r o l  

o v e r  p o s i t i o n s ,  which were  p ro b lem s  o f  c o n t r o v e r s y  i n  c a s e s  

l i k e  t h e  C o n t i n e n t a l  Can Co. c a s e .

( f )  Community R e g u la t i o n s  e x c l u s i v e . There  a r e  no 

e x i s t i n g  o r  p ro p o se d  r e g u l a t i o n s  in  t h i s  f i n a l  s t e p  a t  t h e  

end o f  t h e  con t inuum .  I f  t h e r e  were r e g u l a t i o n s  i n  e v e r y  

c a t e g o r y  o f  commercial  p rob lem  a r e a s  h e r e ,  t h e  e v id e n c e  would 

show t h a t  t h e  Community i s  becoming f u l l y  i n t e g r a t e d  i n  te rm s  

o f  r e g u l a t i n g  m u l t i n a t i o n a l  c o r p o r a t i o n s .  O b v io u s ly ,  t h i s  i s  

n o t  t h e  c a s e s  to d a y .

R e g ard in g  t h e  p o i n t  a b o u t  s p i l l o v e r ,  we can s a y  t h a t  

a l t h o u g h  th e  Community h a s  n o t  r e a c h e d  t h a t  p o i n t  i n  t h e  

a r e a s  o f  r e g u l a t i o n s  o f  MNCs and r e s t r i c t i v e  b u s i n e s s  p o l i 

c i e s ,  s p i l l o v e r  h a s  been  a t t e m p t e d .  The Community has  n o t  

y e t  been  a b le  to  m a rs h a l  enough f o r c e  t o  a t t a i n  i t s  t a s k s  in  

t h e s e  a r e a s .  S p i l l o v e r  h as  been  a t t e m p te d  a t  t h e  f o l l o w i n g  

s t e p s :  (c) H a r m o n iz a t io n ;  ( d ) R e g u l a t i o n  o f  th e  Community
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w i th  e n f o r c e m e n t ;  and (e)  Community R e g u la t i o n  P r e - e m p ts  th e  

f i e l d .  S p i l l o v e r  i n t o  o t h e r  a r e a s  h a s  been  a t t e m p t e d ,  b u t  th e  

slow and a rdu o us  p r o c e s s  o f  d e c i s i o n - m a k i n g  i n  t h e  C ounc i l  

has  h i n d e r e d  su c h  a t t e m p t s .

One a t t e m p t  a t  s p i l l o v e r  h as  been  i n  t h e  a r e a  o f  t r a n s 

f e r  o f  t e c h n o l o g y ,  i . e .  th ro u g h  t h e  p ro p o s e d  E uropean  P a t e n t  

Conven t ion  o f  1972.  While i t  h a s  n o t  y e t  b e en  r a t i f i e d ,  t h e  

C onven t ion  c o u ld  i n c l u d e  t h e  tw e n ty -  one E uropean  c o u n t r i e s ,  

i n c l u d i n g  t h e  n i n e  Community n a t i o n s ,  w hich  e n d o r s e d  i t .  Under 

t h e  p r o v i s i o n s  o f  th e  C on v e n t io n ,  o n ly  one a p p l i c a t i o n  would 

be  made t o  t h e  European  P a t e n t  O f f i c e  f o r  a  p a t e n t  which would 

be  a p p l i c a b l e  i n  a l l  e n d o r s i n g  n a t i o n s .  When t h e  p a t e n t  would  

be g r a n t e d  i n  t h e  E .C.  n a t i o n s ,  i t  w ould  be  a Community p a t e n t  

i n s t e a d  o f  a n a t i o n a l  p a t e n t .  Of g r e a t  im p o r ta n c e  i s  th e  f a c t  

t h a t ,  when a pp ro v ed  (p e rh a p s  l a t e r  in  1 9 7 5 ) ,  t h e  new European 

P a t e n t  Law " w i l l  f u r t h e r  c o n t r i b u t e  to w a rd s  t h e  more e f f e c t 

iv e  u se  o f  t h e  a v a i l a b l e  t e c h n i c a l  and economic p o t e n t i a l  i n  

th e  Community and w i l l  t h e r d j y  • s t r e n g t h e n  t h e  p o s i t i o n s  o f  

Community i n d u s t r y  i n  th e  f i e l d  o f  t e c h n o l o g i c a l  c o m p e t i t i o n . " ^  

The a t t e m p t s  a t  s p i l l o v e r  have  a l s o  b e e n  e v id e n c e d  in  

t h e  e n d e a v o r  t o  p a s s  th e  European  Company s t a t u t e  s i n c e  1 9 7 0 . ?  

A s t u m b l in g  b l o c k  t o  i t s  a d o p t i o n  i s  th e  German and Dutch r e 

q u i r e m e n t  t h a t  t h e r e  be s i g n i f i c a n t  w orke r  r e p r e s e n t a t i o n  on 

t h e  b o a rd s  o f  d i r e c t o r s  o f  t h e  companies  a f f e c t e d .  B e fo re  

a d o p t i o n ,  th e  n a t i o n a l  t a x  laws must  a l s o  be  h a rm o n ize d .  I f  

t h e  European  Company s t a t u t e  would be a d o p te d ,  t h e  f o l l o w in g  

changes would r e s u l t :  p u r c h a s e s  o f  s t o c k  i n  t h e  p u b l i c  s e c t o r
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would be p e r m i t t e d :  c o m p e t i t i o n  in  t h e  h i g h - t e c h n o l o g y  f i e l d s  

would be a d v o c a t e d ;  m o d e r n i z a t i o n  and t r a n s f o r m a t i o n  o f  d e c l i n 

in g  i n d u s t r i e s  (u n d e r  a p p r o p r i a t e  s o c i a l  c o n d i t i o n s ) ; g u a ra n 

t e e i n g  t h a t  m erg e rs  a f f e c t i n g  Community e n t e r p r i s e s  a re  con

s i s t e n t  w i t h  t h e  s o c i a l  and economic g o a l s  o f  t h e  E . C . ; and
O

t h e  s u s t e n a n c e  o f  f a i r  c o m p e t i t i o n .

At t h e  E uropean  Summit C onfe rence  i n  O c t o b e r ,  19 72, th e  

g e n e r a l  f e e l i n g  was t h a t  th r o u g h  th e  p r o p o s e d  European Company 

s t a t u t e ,  and th e  " C o n v e n t io n  on th e  Merger o f  S o c i é t é s  Anony

m es ,"^  i t  w ould  be  n e c e s s a r y  to  i n s u r e  a g r e a t e r  l e v e l  o f  p a r t 

i c i p a t i o n  by b o t h  l a b o r  and management i n  t h e  d e c i s i o n s  o f  t h e  

E.C.  P r i m a r i l y ,  i t  was p r o p o s e d  t h a t  t h e  i n c r e a s e d  p a r t i c i p a 

t i o n  would  be in  t h e  economic  and s o c i a l  a r e a s  o f  Community 

d e c i s i o n - m a k i n g .  C o n s i s t e n t  w i th  a t t e m p t e d  s p i l l o v e r ,  t h e  

C onfe rence  " u r g e d  c l o s e r  in v o lv e m en t  o f  w o r k e r s  i n  the  p r o g r e s s  

o f  t h e i r  f i r m s  ( a  v e i l e d  a l l u s i o n  t o  g r e a t e r  w o rk e r  p a r t i c i p a 

t i o n  in  management) and t h e  c o n c l u s i o n  o f  c o l l e c t i v e  ag reem en ts  

a t  t h e  European  l e v e l  i n  a p p r o p r i a t e  f i e l d s .

The p r o c e s s  o f  d e c i s i o n - m a k i n g  i n  t h e  C o u n c i l  has  been 

s low b e c a u s e  t h e  member n a t i o n s  have  been  c o n c e rn e d  w i th  o t h e r  

p rob lem s and have  be en  h e s i t a n t  t o  a u t h o r i z e  t h e i r  f o r e i g n  

m i n i s t e r s  t o  t a k e  d e c i s i v e  a c t i o n .  The a t t e m p t s  a t  s p i l l o v e r  

were s i g n i f i c a n t ,  y e t  t h e  C ounc i l  w i t h h e l d  s u p p o r t  o f  th e  

r ecom m enda t ions .  T h is  s e r v e d  to  p r e v e n t  Community moves t o 

ward f u r t h e r  i n t e g r a t i o n .

I t  s h o u l d  be  r e c a l l e d  t h a t  s p i l l o v e r  o c c u r s  when t h e r e  

i s  a need  to  u p g rad e  t h e  common i n t e r e s t s  o f  n a t i o n s ,  and i t
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may a l s o  o c c u r  when t h e  p e r f o r m a n c e  o f  e x i s t i n g  i n s t i t u t i o n s  

i s  i n a d e q u a t e  b e c a u s e  o f  a l i m i t e d  g r a n t  o f  g o v e rn m e n ta l  powers 

to  th e  o r g a n i z a t i o n .  T hu s ,  t h e  f u n c t i o n a l  t a s k  e x p a n s i o n  and 

c o n s e q u e n t  i n c r e a s e  i n  g o v e rn m e n ta l  p o w e rs ,  d e s ig n e d  f o r  max

imum p e r f o r m a n c e ,  a r e  d i r e c t  o u tg r o w th s  o f  th e  p r e v i o u s  i n 

s t i t u t i o n a l  p rogram s and t h e  r e a s s e s s m e n t  o f  t h e  g r o u p ’ s 

e x p e c t a t i o n s .  In  t h e s e  i n s t a n c e s ,  s p i l l o v e r  has  been  a t t e m p t e d  

b u t  t h e  C o u n c i l  t h w a r t e d  t h e  Commission’ s i n i t i a t i v e  t o  u p 

g rad e  t h e  common i n t e r e s t s  o f  t h e  member n a t i o n s .

The most  t h a t  can  be  e x p e c t e d  o f  t h e  Community a t  t h i s  

t im e  i s  t o  see  some p o s i t i v e  r e a c t i o n s  t o  t h e  Commission’ s 

recom mendat ions  r e g a r d i n g  m u l t i n a t i o n a l  c o r p o r a t i o n s .  Some 

s l i g h t  e v id e n c e  p o i n t i n g  i n  t h a t  d i r e c t i o n  was made known 

e a r l i e r  l a s t  y e a r .  On March 5 - 6 ,  19 74,  t h e r e  was a d i s c u s s i o n  

o f  an e x p e r t  group on t h e  p r o p o s a l s  t o  c o n t a i n  MNCs. T h is  was 

t h e  f i r s t  o c c a s i o n  f o r  t h e  n i n e  n a t i o n s  t o  d i s c u s s  t h i s  p r o b 

lem on th e  b a s i s  fo  th e  Commission communication t o  t h e  Coun

c i l ,  ’’M u l t i n a t i o n a l  U n d e r ta k in g s  and Community R e g u l a t i o n , ” o f  

November 7,  19 7 3 .^ ^  One member o f  t h e  e x p e r t  group s a i d  t h a t  

su c h  a d i s c u s s i o n  a l lo w e d  th e  Commission t o  ’’t a k e  t h e  t e m p e r 

a t u r e ” and see  t h e  g e n e r a l  f e e l i n g s  o f  t h e  v a r i o u s  d e l e g a t i o n s .  

The C o u n c i l ’ s s e c r e t a r i a t  i s  p r e p a r i n g  a r e p o r t  o f  t h a t  m e e t 

i n g  o f  t h e  Committee o f  Perm anent  R e p r e s e n t a t i v e s ,  t h u s  p r e 

p a r i n g  f o r  m i n i s t e r i a l  l e v e l  d i s c u s s i o n  o f  t h e  m a t t e r .

The d i s c u s s i o n  was o n ly  an o u t l i n e  o f  what i s  t o  come 

i n  f u t u r e  d i s c u s s i o n .  N e v e r t h e l e s s ,  one c o u ld  g e t  a  g e n e r a l  

im p r e s s io n  o f  what  i n t e r e s t e d  t h e  d e l e g a t i o n s  m os t .  The
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Germans " i n s i s t e d  t h a t  the  Commission g iv e  a g r e a t e r  s t r e s s

t o  i t s  company law i n i t i a t i v e s ,  p a r t i c u l a r l y  t h o s e  i n v o l v i n g

improved and h a rm on ized  i n f o r m a t i o n  on c o r p o r a t e  a c t i v i t y

( h a r m o n i z a t i o n  o f  company a c c o u n t s ,  law on groups  o f  compan-
12i e s ,  r u l e s  on c o n s o l i d a t e d  a c c o u n t s ) , "  The p o l i t i c a l  a n g le s  

o f  t h e  q u e s t i o n  w i l l  be d i s c u s s e d  a t  t h e  m i n i s t e r i a l  l e v e l ,  

w h i l e  t h e  Commission s o u r c e s  made i t  know t h a t  t h e r e  was a 

" g e n e r a l  s a t i s f a c t i o n  t h a t  t h e  m u l t i n a t i o n a l  document a v o id e d  

d i s c r i m i n a t i o n  be tween  European m u l t i n a t i o n a l s  and f o r e i g n -  

b a s e d  m u l t i n a t i o n a l s . " ^ ^  The I t a l i a n s  w e re  d i s a p p o i n t e d  t h a t  

n o t  enough em phas is  was p l a c e d  on E u rop ean  MNCs, w h i l e  t h e  

Dutch showed some p l e a s u r e  a t  t h e  f a c t  t h a t  b o t h  n a t i o n a l  

and m u l t i n a t i o n a l  companies were i n c l u d e d .  T h u s ,  i n  g e n e r 

a l ,  i t  was fo un d  t h a t  t h o s e  most  i n  f a v o r  o f  t h e  Com miss ion 's  

p r o p o s a l  w e re  t h e  Germans, B e l g i a n s ,  and  t h e  F rench .

T h e re  i s  a ch an c e ,  i f  c o n d i t i o n s  rem a in  s t a b l e ,  t h a t  

t h e  a c t i v i t i e s  o f  th e  Community to w a rd  a u n i f i e d  MNC p o l i c y  

w i l l  l e a d  t o  s p i l l o v e r .  However, a l l  o t h e r  c o n d i t i o n s  @.re 

n o t  s t a b l e ,  and th u s  th e  p ro b lem  c o n t i n u e s .

I f  s p i l l o v e r  would o c c u r ,  t h e  s o c i a l  changes  co u ld  p o s 

s i b l y  o c c u r  i n  te rm s  o f  s t o c k h o ld e r -m a n a g e m e n t  r e l a t i o n s ,  

t a x a t i o n  and t h e  t r a n s f e r  o f  t e c h n o lo g y  t h r o u g h o u t  t h e  Com

m u n i ty .  F u r t h e r  d i s c u s s i o n  o f  t h e  p o s s i b l e  s o c i a l  changes  

e m a n a t in g  from s p i l l o v e r  would be  i n  te rm s  o f  s h e e r  s p e c u l a 

t i o n .  F u t u r e  s t u d y  o f  t h e s e  (and  p o s s i b l y  o t h e r )  s o c i a l  

changes  would be  a w o r th w h i le  c o n t r i b u t i o n  t o  th e  body o f
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knowledge abou t  t h e  Community, b u t  s h o u l d  no t  be u n d e r t a k e n  

u n t i l  more o f  t h e  p r o p o s a l s  d i s c u s s e d  above become law .

T h u s ,  t h e  a c t i v i t i e s  o f  t h e  m u l t i n a t i o n a l  c o r p o r a t i o n s  

have c a u se d  E.C. o f f i c i a l s - - a s  w e l l  a s  r e p r e s e n t a t i v e s  o f  t h e  

member n a t i o n s  t h e m s e l v e s - - t o  r e a l i z e  t h a t  r e g u l a t i o n s  a r e  

n e c e s s a r y .  Such d e c i s i o n s  by t h e  Commission and t h e  C our t  

have i n c r e a s e d  th e  r e g u l a t o r y  power o f  th e  Community. The 

Commission now i s  i n c r e a s i n g l y  g a i n i n g  s u p r a n a t i o n a l  p o l i t i c a l  

s t r e n g t h  i n  t h i s  s e c t o r .  The Commission h as  g a in e d  su c h  

s t r e n g t h  as t o  even combat some o f  t h e  w o r l d ' s  l a r g e s t  c o r 

p o r a t i o n s .  F o r  exam ple ,  i t  was r e p o r t e d  i n  J a n u a r y ,  19 75,  

t h a t  t h e  Commission imposed a f i n e  o f  $121,000 on G e n e ra l  

M o to rs '  B e l g i a n  s u b s i d i a r y - - G e n e r a l  Motors C o n t i n e n t a l  

(CM C)--" fo r  p r e v e n t i n g  au to  d e a l e r s  and b u y e r s  from i m p o r t i n g  

Opel c a r s  i n t o  Belg ium t h r o u g h  c h a n n e l s  o u t s i d e  GMC’ s d i s t r i 

b u t i n g  s y s t e m , " ^ ^  The Commission now does have t h e  power t o  

e n f o r c e  t h e  r e g u l a t i o n s  r e g a r d i n g  o b s t r u c t i o n s  o f  c o m p e t i t i o n  

and o t h e r  b u s i n e s s  r e s t r a i n t s .

(2) I s  t h e  E.C. becoming more p o l i t i c a l l y  i n t e g r a t e d  

as a r e s u l t ?  As was i n d i c a t e d  i n  t h e  model ,  " R e g u l a t i o n  o f  

m C s and P o l i t i c a l  I n t e g r a t i o n  o f  t h e  B . C . , "  and t h e  e n s u i n g  

d i s c u s s i o n ,  t h e  E.C. i s  becoming more p o l i t i c a l l y  i n t e g r a t e d  

i n  t h i s  s e c t o r .  T h is  q u a l i f i c a t i o n  must  be made b e c a u s e ,  

a l t h o u g h  t h e  t a s k s  have been  expanded  f o r  t h e  Commission and 

s p i l l o v e r  h a s  been  a t t e m p t e d  w hich  h as  r e s u l t e d  i n  a move 

to w a rd  f u r t h e r  i n t e g r a t i o n ,  a l l  f a c t o r s  a r e  n o t  c o n s t a n t .  I f  

a l l  o t h e r  s e c t o r s  o f  th e  Community were making e q u i v a l e n t
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p r o g r e s s ,  t h e s e  moves tow ard  i n t e g r a t i o n  c o u ld  a i d  i n  a c h 

i e v i n g  co m p le te  i n t e g r a t i o n  f o r  th e  Community. However, 

o t h e r  s e c t o r s  o f  th e  E.C.  have  s u f f e r e d  s e t b a c k s  d u r i n g  1974. 

(The t o t a l  p i c t u r e  o f  th e  c u r r e n t  m a l a i s e  o f  t h e  Community 

w i l l  be d i s c u s s e d  l a t e r )  .

(3) Do th e  r e g u l a t o r y  e f f o r t s  o f  t h e  E.C.  p r o v i d e  a 

model f o r  r e g u l a t i o n  o f  t h e  MNC? Y e s ,  t h e  s u c c e s s f u l ,  and 

a t t e m p t e d ,  e f f o r t s  a t  r e g u l a t i o n  o f  MNCs do p r o v i d e  a model

f o r  f u t u r e  c o n t r o l  and i t s  i n t e r n a t i o n a l  r e g u l a t i o n .  W hile

i t  may b e  i d e a l  t o  use t h e  U n i ted  N a t i o n s  as  a r e g u l a t o r  o f

MNCs, i t  i s  s im p ly  n o t  eq u ip p e d  t o  e x e r t  c o n t r o l  o ve r  t h o s e

e n t e r p r i s e s .

One c a n n o t  h e lp  n o t i c e  t h a t  t h e  E .C .  h a s  u se d  a p i e c e 

meal a p p ro a ch  i n  d e a l i n g  w i t h  MNCs. O t h e r  r e g i o n a l  i n t e r 

n a t i o n a l  o r g a n i z a t i o n s  can l e a r n  f rom  t h e  E . C . ’s e x p e r i e n c e  

by d e a l i n g  w i t h  q u e s t i o n s  such as r i g h t s  o f  e s t a b l i s h m e n t ,  

c o m p e t i t i o n ,  m e rg e r ,  abuse  o f  a dom inan t  p o s i t i o n ,  s t a t e  a i d s ,  

and s t a t e  m o n o p o l i e s ,  i n  a more s y s t e m a t i c  manner. I f  t h e  

European  Company s t a t u t e  i s  a p p ro v e d ,  t h a t  model w i l l  b e  an 

e x c e l l e n t  p a ra d ig m  to  f o l l o w .

Th us ,  t h e  r e g u l a t o r y  e f f o r t s  o f  t h e  E.C.  show t h e  

d i f f i c u l t i e s  t h a t  can be  e n c o u n t e r e d  by i n t e r n a t i o n a l  o r g a 

n i z a t i o n s  a t t e m p t i n g  t o  c o n t r o l  MNCs. These  e f f o r t s  a l s o  

show, h o w e v e r ,  t h a t  th e  p r o c e s s  o f  c r e a t i n g  new r e g u l a t i o n s  

has  h e l p e d  move th e  Community t o w a rd  an i n c r e a s e d  l e v e l  o f  

o f  i n t e g r a t i o n .  B u t ,  a l l  i s  n o t  w e l l  w i t h  t h e  Community.
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I t  ha s  t a k e n  t h i s  one b ra v e  s t . ' p  f o rw a rd ,  b u t  r '^cent  p r o b 

lems have l e d  i t  t o  a l s o  t a k e  two s t e p s  back w ard .  The f o l 

lo w in g  s e c t i o n  c h a r a c t e r i z e s  t h i s  di lemma.

C u r r e n t  m a l a i s e  i n  t h e  Community

The i d e a  o f  a u n i t e d ,  i n t e g r a t e d  Europe  was s t r u c k  by 

some v e r y  d i f f i c u l t  s i t u a t i o n s  t h i s  p a s t  y e a r .  The Community 

showed s i g n s  o f  d i s u n i t y  when the  f u e l  c r i s i s  h i t  t h e  C o n t in 

e n t .  Most o f  t h e  Community n a t i o n s  w e re  d r a s t i c a l l y  s h o r t  o f  

t h e  n e e d e d  f u e l ,  and  some s t a t e s ,  su c h  as  F r a n c e ,  made s p e c i a l  

a r r a n g e m e n ts  w i t h  t h e  Arab n a t i o n s  t o  p u r c h a s e  o i l .  I n f l a t i o n  

and changes  in  p o l i t i c a l  l e a d e r s h i p  i n  many Community n a t i o n s  

d e f i n i t e l y  h u r t  t h e  Community a l s o .  I t a l y ' s  s h o r t - t e r m  im

p o r t  t a x ,  which  was d e s ig n e d  to  h e l p  h e r  a i l i n g  economy, r e 

s u l t e d  i n  some v e r y  b i t t e r  f e e l i n g s  among t h e  Community n a t i o n s .  

One must th en  c o n s i d e r  t h e s e  e x t r e m e l y  i m p o r t a n t  f a c t o r s  when 

j u d g i n g  w h e t h e r  th e  Community can  f u r t h e r  i n t e g r a t e  on t h e  

w h o le ,  and n o t  j u s t  i n  c e r t a i n  economic  s e c t o r s  su c h  as  a 

common a g r i c u l t u r a l  p o l i c y .  B r i t a i n ' s  P r im e M i n i s t e r  H a r o ld  

W ilson  c o n t i n u a l l y  made t h r e a t s  t h a t  t h e  U n i t e d  Kingdom would  

l e a v e  th e  Community i f  t h e  economic  s i t u a t i o n  d i d  n o t  im prove .  

Such a d e c i s i o n  would  cause  g r e a t  harm t o  t h e  m ora le  and th e  

economic  e n v i ro n m e n t  o f  the  o t h e r  member n a t i o n s .  The d e c i s i o n  

t o  s t a y ,  o r  n o t  t o  s t a y ,  in  t h e  Community w i l l  be  i n  t h e  h ands  

o f  t h e  B r i t i s h  v o t e r s  when t h e y  v o t e  i n  t h e  J u n e ,  1975 r e f e r 

endum e l e c t i o n .  I f  t h e s e  b a s i c  q u e s t i o n s  and p r o b le m s ,  

which  t r o u b l e  and sh a k e  t h e  framework o f  t h e  Community, c a n 
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n o t  be r e s o l v e d ,  t h e  v e ry  e x i s t e n c e  o f  th e  o r g a n i z a t i o n  i s  

in  j e o p a r d y ,  l e t  a lo n e  i t s  p o l i c i e s  on t h e  m u l t i n a t i o n a l  c o r 

p o r a t i o n s .

The F e b r u a r y ,  19 74 W ash ing ton  Fnergy  C o nfe rence  o f  t h e  

t h i r t e e n  m a jo r  o i l - c o n s u m i n g  n a t i o n s  ( i n c l u d i n g  t h e  B.C. 

"N ine"]  f o c u s e d  a t t e n t i o n  on t h e  d i s u n i t y  o f  th e  Community.

The E .C.  f o r e i g n  m i n i s t e r s  came t o  W ashing ton  w i t h o u t  any 

e n e r g y  p o l i c y  b e c a u se  t h e y  had  n o t  even  s t a r t e d  p r e p a r i n g  

such  a p o l i c y .  The r e s u l t s  o f  t h e  c o n f e r e n c e  showed d i s u n i t y  

in  t h i s  s e c t o r  w hich  c o u ld  a p p ly  t o  o t h e r  s e c t o r s .  The E u r o 

p e an  sh ow ing  d id  n o t  p r e s e n t  a p r e t t y  p i c t u r e .  I n  f a c t ,  

fo rm er  E .C .  Commission P r e s i d e n t  summarized th e  c o n f e r e n c e ’s  

a c t i v i t i e s  by s a y i n g  t h a t  i t  was a s a d  show. He f u r t h e r  

s a i d :  " I t  i s  d i f f i c u l t  f o r  me t o  rem ain  o p t i m i s t i c  a b o u t

E uro pean  i n t e g r a t i o n . " ^ ^

T h a t  c o n f e r e n c e  and o t h e r  e v e n t s  have c r y s t a l i z e d  t h e  

v a r i o u s  p rob lem s  o f  t h e  Community i n t o  a g e n e r a l  di lemma.

E u ro p e ,  t h e n ,  i s  i n  a s t a t e  o f  c r i s i s - - " a  c r i s i s  o f  c o n f i -
1 7d e n c e ,  o f  w i l l ,  and o f  c l a r i t y  o f  p u r p o s e . "

A cco rd in g  t o  E .C. Commission P r e s i d e n t  F r a n c o i s  X a v ie r -

O r t o l i ,  t h e  Community must r e s o l v e  t h e  f o l l o w i n g  q u e s t i o n s ;

Can th e  economic  and m one ta ry  p o l i c i e s  o f  o u r  Member 
S t a t e s  c o n t i n u e  t o  i g n o r e  e a c h  o t h e r  and go t h e i r  
d i f f e r e n t  w ays ,  o r  does t h e  i n t e r d e p e n d e n c e  t h a t  h a s  
a l r e a d y  been e s t a b l i s h e d  be tw een  ou r  e co n o m ic s ,  and t h e  
f a c t  t h a t  we f a c e  t h e  same p rob lem s  i n  o u r  d e a l i n g s  
w i t h  the  o u t s i d e  w o r l d ,  demand a f a r - r e a c h i n g  h a rm o n i 
z a t i o n  o f  o u r  aims and o u r  p o l i c i e s ?

At a t im e  when i n t e r n a t i o n a l  r e l a t i o n s  a r e  b e i n g  
r e s h a p e d ,  w i t h  c r u c i a l  co n sequ en ces  f o r  us a l l ,  i s
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t h e r e  any s t a t e  in  E urope  t h a t  can e x e r t  r e a l  i n f l u 
e nce  and c a r r y  any w e i g h t  comparab le  t o  t h a t  o f  a 
u n i t e d  Europe?18

So f a r  t h e r e  a re  no answers  t o  t h e s e  q u e s t i o n s ,  and numerous 

Community o f f i c i a l s  a r e  f e a r f u l  t h a t  when t h e  answers  do 

come, t h e y  may n o t  be f a v o r a b l e  t o  European u n i t y .  European 

u n i t y  i s  n o t  i n e v i t a b l e ,  and o n ly  a c o n c e r t e d  e f f o r t  by a l l  

i n d i v i d u a l s  co n ce rn e d  w i l l  r e s u l t  i n  u n i t y .

While  t h e  Community f o r e i g n  m i n i s t e r s  p r e p a r e d  f o r  th e  

E .G. "Summit"  o f  December,  19 74 a t  P a r i s ,  t h e y  r e a l i z e d  t h a t  

t h e  E .G. was n o t  r e a d y  t o  make any s i g n i f i c a n t  d e c i s i o n s  

b e c a u s e  h a r d  t im e s  had a r r i v e d .  I f  u n i t y  c o u ld  n o t  b e  a c h 

i e v e d  d u r i n g  good t i m e s ,  n o t h i n g  d e c i s i v e  c o u ld  be  a g re e d  

upon now.

The "Summit" p r e p a r e d  E urope  f o r  1975. The l e a d e r s  o f  

t h e  member n a t i o n s  a g re e d  on l i t t l e  more t h a n  to  g u a r a n t e e  

t h a t  eac h  c o u n t r y  would  n o t  gouge t h e  o t h e r s  w h i l e  g r a p p l i n g  

f o r  s u r v i v a l .  The l e a d e r s  a l s o  made i t  known t h a t  19 75 

c o u l d  be  an even  worse  y e a r  t h a n  1974. P o l i t i c a l  v i o l e n c e  

r e s u l t i n g  from economic c o l l a p s e ,  i n  such  member n a t i o n s  

as. I t a l y ,  m igh t  be a r e a l  p o s s i b i l i t y .  One c o m m e n ta to r ' s  

c h o ic e  words a t  t h e  e n d  o f  t h e  c o n f e r e n c e  c l e a r l y  p o i n t  t o  

th e  c u r r e n t  m a la i s e  i n  t h e  Gommunity, and focus  on a d ism a l  

f u t u r e  ;

E uropean  democracy i s  i n  d a n g e r  and . . .  i t  i s  t im e  f o r  
E u r o p e a n s ,  i f  n o t  t o  u n i f y ,  a t  l e a s t  c l i n g  t o  one 
a n o t h e r  f o r  d e a r  l i f e .  I f  t h e  Nine do s t i c k  t o g e t h e r  
and i f  by so d o i n g ,  t h e y  e s c a p e  the  w o r s t ,  t h e n  t h e  
Community, so m al ig ned  o f  l a t e ,  w i l l  have  j u s t i f i e d  
i t s e l f . 19
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What about  t h e  f u t u r e  o f  t h e  Community 's  i n t e g r a t i o n  

p l a n s ,  and th e  r o l e  p l a y e d  by t h e  Commission and l l t i Cs ?  T h is  

q u e s t i o n  w i l l  be answered  in  t h e  f o l l o w i n g  s e c t i o n .

C om m iss ion 's  s t r a t e g y

Some c r i t i c s  have s a i d  t h a t  d u r i n g  19 74,  a y e a r  o f

c r i s i s  f o r  th e  E . C . ,  t h e  Commission h a d  n o t  b een  r e s p o n s i v e

t o  t h e  n e e d s  o f  t h e  Community. I n  f a c t ,  some o f  t h e  c r i t i c s

c h a rg e d  t h a t  th e  Commission i s  i n c o m p e t e n t .  Former Commission

member R a l f  D a h ren do r f  r e s p o n d e d  t o  su ch  c h a r g e s  by  s a y i n g :

" E u r o p e ' s  c r i s i s  i s  t h e  r e s u l t  o f  t h e  member s t a t e s '  i n a b i l i t y

t o  make d e c i s i o n s ,  w i t h  p a r t i c u l a r  r e f e r e n c e  t o  t h e  p r o p o s a l s
20p u t  f o r w a r d  by th e  E.C. Commission i n  1973. And, one can 

i n f e r  f rom t h i s  t h a t  t h e  g r e a t e r  f a u l t  l i e s  w i t h  t h e  C o u n c i l ,  

b u t  o n ly  b e c a u s e  t h e  m i n i s t e r s  o f  t h e  C ounc i l  r e p r e s e n t  t h e i r  

r e s p e c t i v e  n a t i o n s ' ,  w i l l s ,  and n o t  n e c e s s a r i l y  t h e  b e s t  i n 

t e r e s t s  o f  t h e  Community. At t h e  p r e s e n t  t im e  t h e r e  i s  no 

e a sy  s o l u t i o n ,  s i n c e ,  " i n  a w o rs e n in g  s o c i a l  and economic

c l i m a t e  each  s t a t e  makes i n o r d i n a t e  e f f o r t s  t o  f i n d  advan-
21t a g e s  f o r  i t s e l f  a t  t h e  ex p en se  o f  i t s  p a r t n e r s , "

Hans A p e l ,  th e  German F e d e r a l  F in a n ce  M i n i s t e r ,  has  

made some recommendat ions  f o r  change w h ich  a r e  n o te w o r th y .

He s u g g e s t s  t h a t  t h e  E .E .C .  T r e a t y  be  amended t o  a l lo w  majo

r i t y  v o t i n g  i n  th e  C o u n c i l  o f  M i n i s t e r s ,  and s t r e n g t h e n i n g  

o f  t h e  Com mission 's  r i g h t  o f  i n t r o d u c i n g  l e g i s l a t i o n .  He a l s o  

s a y s  t h a t  t h e  Commission h a s  t o  be  g r a n t e d  more r e s p o n s i b i l i t y  

and ind ep e n d en c e  i n  d e a l i n g  w i t h  t h e  d a i l y  c o n c e rn s  o f  t h e  E . C . 22
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The Commission may i n c r e a s e  i t s  power,  as i t  h a s  done 

i n  t h e  p a s t ,  th rough  m a n i p u l a t i o n  o f  i t s  e x i s t i n g  po w ers .  

N o t w i t h s t a n d i n g  A p e l ' s  recom mendat ions  f o r  changes in  t h e  

T r e a t y  o f  Rome, which would a l s o  a l t e r  t h e  power o f  t h e  Com

m i s s i o n ,  and c o n s e q u e n t ly  g iv e  i n c r e a s e d  power t o  t h e  Commis

s i o n ,  t h e  t r e n d  in  t h e  f u t u r e  w i l l  focus  on a g r a d u a l  g a in  i n  

s t r e n g t h  f o r  t h e  Commission.  T h is  c o u ld  be  done w i t h o u t  any 

s t r u c t u r a l  changes in  t h e  Community’s  i n s t i t u t i o n s ,  as  s u g 

g e s t e d  by A p e l ,  b u t  t h ro u g h  a l i b e r a l  i n t e r p r e t a t i o n  o f  th e  

p r o v i s i o n s  o f  t h e  T r e a t y ,  i n  much t h e  same way as t h e  U. S.  

Congress  and th e  c o u r t s  i n t e r p r e t e d  the  commerce c l a u s e  o f  

t h e  U. S. C o n s t i t u t i o n .  Congress  c r e a t e d  t h e  I n t e r s t a t e  

Commerce Commission w i t h  w i d e - r e a c h i n g  powers t o  d e a l  w i t h  

such  v a r i e d  s u b j e c t s  as r e g u l a t i o n  o f  i n t e r s t a t e  t r a n s p o r 

t a t i o n  o f  d i s e a s e d  p o u l t r y ,  and t h e  shape  o f  mud f l a p s  on 

i n t e r s t a t e  t r a c t o r - t r a i l e r  t r u c k s .  I n  much th e  same w ay , 

t h e  Commission cou ld  f u r t h e r  enhance  i t s  own power by  i n t e r 

p r e t i n g  t h e  T r e a t y ' s  p r o v i s i o n s ,  e s p e c i a l l y  u n d e r  A r t i c l e s  

85 and 8 6 . A l i b e r a l  i n t e r p r e t a t i o n  o f  t h o s e  p r o v i s i o n s  on 

r e s t r i c t i v e  b u s i n e s s  p r a c t i c e s  and c o m p e t i t i o n  c o u ld  be  

f u r t h e r  expanded t o  t h e  " n t h  d e g re e "  i f  t h e  Commission would 

r u l e  t h a t  any e n t e r p r i s e  w hich  d id  n o t  s t r i c t l y  comply w i t h  

t h e  r e g u l a t i o n s  went a g a i n s t  t h e  b a s i c  g o a l s  o f  t h e  Commu

n i t y .  I t  s h o u ld  be  r e c a l l e d  t h a t  t h e  Community was e s t a b 

l i s h e d  t o  p rom ote :

a ha rm onious  deve lopm ent  o f  economic a c t i v i t i e s ,  a
a c o n t in u o u s  and b a l a n c e d  e x p a n s i o n ,  an i n c r e a s e d
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s t a b i l i t y ,  an a c c e l e r a t e d  r a i s i n g  o f  t h e  s t a n d a r d  o f
l i v i n g  and c l o s e r  r e l a t i o n s  b e tw een  i t s  Member S t a t e s , 23

I t  i s  q u i t e  r e a s o n a b l e  t o  f o r e s e e  a c o n t i n u e d  e x p a n s io n  o f  t h e  

Com m iss ion 's  r ange  o f  a u t h o r i t y  t o  l i m i t  o r  c o n t r o l  e n t e r p r i 

s e s  i f ,  in  t h e  Commission 's  v iew ,  t h e i r  o p e r a t i o n s  were in  

any way c o n t r a r y  t o  t h e  g o a l s ,  o r  b e s t  i n t e r e s t s ,  o f  t h e  Com

m uni ty ,

Such an i n c r e a s e  i n  power i n  t h e  h a n d s  o f  t h e  Commission 

c o u ld  b r i n g  t h e  Community c l o s e r  to  becom ing  a v i a b l e  g o v e r n 

m e n ta l  a u t h o r i t y .  However,  t h e  member n a t i o n s  have  been  

h e s i t a n t  t o  a l l o w  t h i s ,  as w i t n e s s e d  t h r o u g h  t h e  c o n s t a n t  

r e s i s t a n c e  t o  approve  Commission p r o p o s a l s  su c h  as t h e  E u ro 

pean  Company s t a t u t e .  The C ounc i l  h a s  b e e n  t h e  p r im a ry  b a r 

r i c a d e  t o  t h e  a d o p t i o n  o f  new r u l e s  and r e g u l a t i o n s ,  and would  

p r o b a b l y  a t t e m p t  to  l i m i t  m ajo r  changes  i n  t h e  Community’ s 

power s t r u c t u r e .

The b a s i c  s t r a t e g y  o f  t h e  Commission,  v i s - a - v i s  MNCs, 

t h r o u g h  t h e  1.960's and i n t o  t h e  1 9 7 0 ' s ,  h a s  b e en  one o f  a t 

t e m p t in g  t o  g a in  as much a u t h o r i t y  t o  r e g u l a t e  MNCs as p o s s i 

b l e ,  W hile  numerous m ajo r  p r o p o s a l s ,  s u c h  as  th e  European  

Company Law and th e  " D r a f t  r e s o l u t i o n  o f  t h e  C o u nc i l  on t h e  

m easu re s  t o  be t a k e n  by th e  Community i n  o r d e r  to  r e s o l v e  

t h e  p ro b le m s  r a i s e d  by th e  deve lopm en t  o f  m u l t i n a t i o n a l  

u n d e r t a k i n g s , "  have n o t  been  e n a c t e d  by  t h e  C o u n c i l ,  t h e  Com

m i s s i o n  s t i l l  has  been a b le  t o  g a in  s t r e n g t h .  The g r a d u a l  

i n c r e a s e  i n  power ha s  been  a c h ie v e d  t h r o u g h  a dynamic p r o c e s s  

o f  i n c r e m e n t a l l y  moving to w ard  a E u ro p ea n  Company Law, w h i l e
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t h e  a l l - e n c o m p a s s i n g  p r o p o s a l s  have  n o t  been a c c e p t e d .  In 

e f f e c t ,  t h i s  dynamic p r o c e s s  h a s  been  one o f  a im ing  to w ard  

t h e  same g o a l ,  b u t  moving a t  a  s lo w e r  s t e a d y  p a c e  t h a n  i f  

t h e  law i t s e l f  had  been q u i c k l y  a c c e p t e d .  W hile  in c rem en-  

t a l i s m  may n o t  have been  th e  i d e a l  way tow ard  i n c r e a s i n g  

Commission s t r e n g t h ,  t h e  s t r a t e g y  has  been  s u c c e s s f u l .  By 

b u i l d i n g  on c o u r t  i n t e r p r e t a t i o n ,  t h e  Commission h a s  b e en  

a b l e  t o  go t o  t h e  l i m i t  o f  i t s  pow er .

In  t h e  f u t u r e ,  t h e  Commission i s  l i k e l y  t o  c o n t i n u e  

a lo n g  t h e  l i n e s  o f  t h e  c u r r e n t  s t r a t e g y  o f  a p p r o v i n g  new r e 

g u l a t i o n s  and t i g h t e r  c o n t r o l s  o v e r  th e  MNCs w hich  a l s o  i n 

c r e a s e d  t h e i r  s t r e n g t h .  The p a t t e r n  f o r  th e  l a t e  1 9 7 0 ' s  and 

e a r l y  1 9 8 0 ' s  w i l l  f o l l o w  t h e  g u i d e l i n e s  s e t  in  t h e  e a r l y  

19 70 ’s ,  and i t  w i l l  n o t  be  h e s i t a n t  t o  e n f o r c e  t h e  r u l e s ,  as 

i t  i s  now c o n f i d e n t  t h a t  i t s  power  o f  e n fo rc e m e n t  i s  v i a b l e .  

A l l  t h i n g s  b e i n g  e q u a l ,  t h e  C om m iss ion 's  a c t i v i t i e s  c o u ld  

go be yond  t h e  commercial  s e c t o r  and s p i l l o v e r  i n t o  t h e  s o c i a l  

s e c t o r ,  i . e .  i n  t h e  a r e a s  o f  s t o c k h o l d e r  management ,  l a b o r -  

management ,  t a x i n g ,  and t r a n s f e r  o f  t e c h n o lo g y .  However,  a l l  

t h i n g s  a r e  n o t  e q u a l  as we have  w i t n e s s e d  t h e  c u r r e n t  m a l a i s e  

in  t h e  Community, T h is  m a l a i s e  i s  even c o n s i d e r e d  t o  be  a 

c r i s i s  s i t u a t i o n  o f  " c o n f i d e n c e ,  o f  w i l l ,  and o f  c l a r i t y  o f  

p u r p o s e b y  Commission P r e s i d e n t  O r t o l i .  Y e s ,  i t  i s  p o s 

s i b l e -  - b u t  n o t  l i k e l y - - t h a t  t h e  m a jo r  p r o p o s a l s  f o r  s i g n i f i 

c a n t  ch an g e s  i n  th e  a p p ro a ch  t o  r e g u l a t i n g  MNCs w i l l  be  

a p p ro v e d  i n  t h e  1970 ' s .  I n  v iew  o f  t h e  r e l u c t a n c e  o f  th e  

member n a t i o n s  t o  move f o r w a r d  to w a rd  a u n i t e d  Europe  by
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1980,  we can say  t h a t  th e  s t r a t e g y  o f  t h e  Commission w i l l  

rem ain  t h e  same. No l e s s e n i n g  o f  t h e  power o f  r e g u l a t i n g  

MNCs i s  f o r s e e n ,  b u t  a l s o  no r a d i c a l  change i n  t h e  p l a n s  can 

be  p r e d i c t e d .  The p o l i c y  f o r  t h e  f u t u r e  i s  i n c r e m e n t a l i s m .

The Community 's chan c es  f o r  t o t a l  i n t e g r a t i o n ,  o r  a 

u n i t e d  E u ro p e ,  a r e  n o t  g r e a t  a t  t h i s  t i m e ,  b u t  i n c r e a s e d  i n 

t e g r a t i o n  w i l l  o ccu r  i n  c e r t a i n  economic  s e c t o r s .  The Com

m i s s i o n ' s  p o l i c y  w i l l  n o t  be aimed a t  m u l t i n a t i o n a l  c o r p o r 

a t i o n s  p e r  s e , b u t  a t  t h o s e  e n t e r p r i s e s  which engage  i n  

dub iou s  b u s i n e s s  p r a c t i c e s  and bend  t h e  r u l e s  t o  f i t  t h e i r  

own g a i n s .  I f  t h e  Commission i s  a b l e  t o  s lo w ly  i n c r e a s e  i t s  

r e g u l a t o r y  p o w e rs ,  t h e n  i t  may w e l l  be  t h e  f a c t o r  w hich  w i l l  

s e e  t h e  Community t h r o u g h  t h i s  p e r i o d  o f  p o l i t i c a l  c r i s i s .
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Appendix  A

NATIONS and CORPORATIONS

T h is  t a b l e  shows th e  g r o s s  a n n u a l  s a l e s  o f  MNCs and th e  g ro s s  
n a t i o n a l  p r o d u c t s  o f  c o u n t r i e s  f o r  1970 (1969 f i g u r e s  f o r  
G e nera l  Motors  and c e n t r a l l y  p l a n n e d  e co n o m ie s ,  e x c e p t  C h in a ) .  
Amounts a r e  in  b i l l i o n s  o f  d o l l a r s .

1 . U n i t e d  S t a t e s $974.10 37. P h i l i p p i n e s 10.2  3
2 . S o v i e t  Union 504.70 38. F i n l a n d 1 0 . 2 0

3. J a p a n 197 .18 39. I r a n 10 .18
4. West Germany 186.35 40. V e n ez u e la 9 .5 8
5. F ra n ce 147 .53 41. Greece 9 .5 4
6 . B r i t a i n 1 2 1 . 0 2 42. Turkey 9 .0 4
7. I t a l y

C hina
93 .1 9 43. GENERAL ELECTRIC 8.73

8 . 82 .50 44. South  Korea 8 . 2 1

9. Canada 80 .38 45. IBM 7.50
1 0 . I n d i a 52.92 46, C h i le 7.39
1 1 . P o l a n d 42 .32 47. MOBIL OIL 7.26
1 2 . E a s t  Germany 37 .6 1 48. CHRYSLER 7.00
13. A u s t r a l i a 36.10 49. UNILEVER 6 . 8 8

14. B r a z i l 34 .60 50. Colombia 6 .6 1
15. Mexico 33 .18 51. Egypt 6 .5 8
16. Sweden 32 .58 52. T h a i l a n d 6 .5 1
17. S p a i n 32 .26 53. ITT 6 .3 6
18. N e t h e r l a n d s 31.25 54. TEXACO 6 .35
19. C z e c h o s lo v a k ia 2 8 .8 4 55. P o r t u g a l 6 . 2 2

2 0 . Romania 2  8 . 0 1 56. New Z ea la n d 6 .0 8
2 1 . B e lg ium

A r g e n t i n a
25. 70 57. P e r u 5.92

2 2 . 25 .4 3 58. WESTERN ELECTRIC 5.86
23. GENERAL MOTORS 24.30 59. N i g e r i a 5 .80
24. S w i t z e r l a n d 20 .4 8 60. Taiwan 5 .46
25. P a k i s t a n 17 .50 61. GULF OIL 5.40
26. S o u th  A f r i c a 16 .69 62. U. S. S t e e l 4 .81
27. STANDARD OIL (NJ) 16 .55 63. Cuba 4 .80
28. Denmark 15 .57 64. I s r a e l 4 .39
29. FORD MOTOR 14 .9 8 65. VOLKSWAGENWERK 4.31
30. A u s t r i a 14 .31 6 6 . WESTINGHOUSE ELEC. 4 .31
31. Y u g o s l a v i a 14 .02 67. STANDARD OIL ( C a l i f . )  4 .19
32. I n d o n e s i a 12 .60 6 8 . A l g e r i a 4 .18
33. B u l g a r i a 11 .82 69. PHILIPS ELECTRIC 4.16
34. Norway 11 .39 70. I r e l a n d 4.10
35. Hungary 1 1 .3 3 71. BRITISH PETROLEUM 4.06
36. ROYAL

DUTCH SHELL 10 .80
72. M a la y s ia 3 .84
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73. LING- 89. South  Vietnam 3.20
TEMCO-VOUGHT 3.77 90. Libya 3 .14

74. STANDARD OIL ( In d ) 3 .73 91 .  Sau d i  A r a b ia 5 .1 4
75. BOEING 3.68 92.  SWIFT 3 .0 8
76. DUPONT 3.62 9 3. FARBlfERKE
77. Hong Kong 3.62 HOECHST 3 .0 3
78. SHELL OIL 3 .5 9 94.  UNION CARBIDE 3 .0 3
79. IMPERIAL 95. DAIMLER-BENZ 3.02

CHEMICAL 3.51 96.  PROCTOR 5 GAMBLE 2 .9 8
80. BRITISH STEEL 3.50 9 7. AUGUST THYSSEN-
81. N o r th  Korea 3 .50 HUTTE 2 .9 6
82. GENERAL 9 8 . BETHLEHEM STEEL 2 .9 4

TELEPHONE 3 .44 99.  BASF 2. 87
85, NIPPON STEEL 3.40
84. Morocco 3 .34
85. HITACHI 3 .3 3
8 6 . RCA 3 .30
87. GOODYEAR TIRE 3 .2 0
8 8 . SIEMENS 3.20

S o u r c e :  U. S. C o n g re ss ,  S e n a t e ,  Committee on F i n a n c e ,  M u l t i 
n a t i o n a l  C o r p o r a t i o n s ,  H e a r i n g s  b e f o r e  a subco m m it tee  on 
i n t e r n a t i o n a l  T rade  o f  t h e  C b m n i t tee  on F i n a n c e ,  S e n a t e ,  9 3 r d  
Cong. 1 s t  s e s s . ,  F e b ru a ry  2 6 ,  2 7 ,  28,  and March 1 and 6 , 1973,  
p .  404.
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Appendix B

D e f i n i t i o n  o f  Key Terms 

I t  i s  i m p o r t a n t  t o  have  an u n d e r s t a n d i n g  o f  t h e  key 

t e rm s  to  be used  in  t h i s  d i s s e r t a t i o n  b e c a u s e  t h e r e  i s  such  

a v a r i e t y  o f  i n t e r p r e t a t i o n s  p o s s i b l e  when t h e r e  i s  such 

l i t t l e  ag reem ent  on t h e  meanings o f  t h e  c o n c e p t s .

M u l t i n a t i o n a l  C o r p o r a t i o n

The f i r s t  t im e  t h e  t e r m  " m u l t i n a t i o n a l  c o r p o r a t i o n "  

was u se d  was by David L i l i e n t h a l  i n  a p a p e r  p r e s e n t e d  b e f o r e  

a symposium o f  t h e  G radua te  Scho o l  o f  I n d u s t r i a l  A d m i n i s t r a 

t i o n  o f  t h e  C a rneg ie  I n s t i t u t e  o f  T echno logy  i n  1960. He 

d e f i n e d  MNCs as " c o r p o r a t i o n s  which  have t h e i r  home i n  one 

c o u n t r y  b u t  o p e r a t e  and l i v e  u n de r  t h e  laws and customs o f  

o t h e r  c o u n t r i e s  as w e l l . " ^  I n  Mr. L i l i e n t h a l ’ s d e f i n i t i o n ,  

t h e  s t r u c t u r e  o f  t h e  c o r p o r a t i o n  i s  e m p h a s iz e d ,  where  t h e  

number o f  c o u n t r i e s  where  t h e  company o p e r a t e s  i s  an i n d i c a 

t o r .  I n  l a t e r  y e a r s  o t h e r  c r i t e r i a  a p p e a re d  t o  be  im p o r t a n t  

in  d e t e r m i n i n g  t h e  " m u l t i n a t i o n a l i t y "  o r  " i n t e r n a t i o n a l i t y "  

o f  t h e  c o r p o r a t i o n .  These i n c l u d e d :  t h e  o w n e rsh ip  o f  t h e

company, t h e  s t r u c t u r e  o f  t h e  company, t h e  management’ s n a 

t i o n a l i t y ,  and th e  p e r f o r m a n c e  o f  t h e  o p e r a t i o n s . %

In  t h e  c a t e g o r y  o f  o w n e rsh ip  o f  t h e  company, th e  d e f i 

n i t i o n  g i v e n  by O l i v i e r  G i s c a r d  d ’E s t a i n g  was s i m p le :  

American companies  c o u ld  become " a t  t r u l y  m u l t i n a t i o n a l  

e n t e r p r i s e  by making a v a i l a b l e  e i t h e r  t h e  s t o c k  o f  . . . l o c a l  

s u b s i d i a r y  o r  the  m other  c o u n t r y  i n  a l l  c o u n t r i e s  w h e r e . . .
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[ t h e y ] . . .  o p e r a t e . "   ̂ T h is  i s  a h i g h l y  i d e a l i s t i c  d e f i n i t i o n ,  

s i n c e  v e r y  few companies  t o d a y  a c t u a l l y  f i t  i n t o  t h i s  c a t e 

g o r y ,  The N a t i o n a l  A s s o c i a t i o n  o f  M a n u f a c tu r e r s  (NMO has  

c h o sen  t o  d e a l  w i th  t h e  ow n e rsh ip  i n  terms o f  what  i s  c a l l s  

t h e  " t r a n s n a t i o n a l  f i r m . "  T h i s  i s  a " m u l t i n a t i o n a l  f i r m  

managed by and owned by p e r s o n s  o f  d i f f e r e n t  o r i g i n s . " *  

However ,  i t  makes a d i s t i n c t i o n  be tween  t h i s  and t h e  m u l t i 

n a t i o n a l  f i r m .

Seco n d ,  a c c o r d i n g  t o  t h e  NAfi, t h e  m u l t i n a t i o n a l  f i r m  

i s  c h a r a c t e r i z e d  by i t s  s t r u c t u r e .  I t  i s  c o n s i d e r e d  a s ;

"One i n  which b o th  s t r u c t u r a l l y  and p o l i c y - w i s e ,  f o r e i g n  

o p e r a t i o n s  a r e  c o - e q u a l  w i t h  d o m e s t i c . . . D e c i s i o n s  remain 

n a t i o n a l l y  b a s e d  f o r  o w n e r s h i p ,  and h e a d q u a r t e r s ’ management 

r e m a in s  u n i - n a t i o n a l . Q u i t e  s i m i l a r  in  p e r s p e c t i v e  i s  

S id n e y  R o l f e ’ s d e f i n i t i o n  ( a l t h o u g h  he c a l l s  i t  " i n t e r n a 

t i o n a l  c o r p o r a t i o n " ) , s i n c e  h e  views i t  as  c o n s i s t i n g  " o f  

s e v e r a l  o p e r a t i n g  s u b s i d i a r i e s  i n  d i f f e r e n t  c o u n t r i e s ,  u nd e r  

t h e  c o n t r o l  o f  a c e n t r a l  company which owns t h e  s u b s i d i a r i e s  

i n  w hole  o r  p a r t ,  and which i n  t u r n  i s  u s u a l l y  owned by th e  

p u b l i c  th r o u g h  w i d e - s p r e a d  s h a r e h o l d i n g s .

T h i r d ,  as f a r  as t h e  c a t e g o r y  o f  t h e  management’ s 

n a t i o n a l i t y  as an i n d i c a t o r  o r  d e t e r m i n a n t  o f  what i s  an 

MNC, B u s in e s s  I n t e r n a t i o n a l  g i v e s  a t e r s e  d e f i n i t i o n .  The 

The company " n o t  o n ly  h a s  m a n u f a c t u r i n g ,  s a l e s ,  and R § D 

a c t i v i t i e s  in  many c o u n t r i e s ,  b u t  i t s  e x e c u t i v e s  a r e  drawn
n

w i t h o u t  r e g a r d  t o  n a t i o n a l i t y . "  A l though  t h i s  may seem t o  

encompass t h e  s p e c t r u m  o f  c h a r a c t e r i s t i c s  o f  an MNC, one
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cannot  h e l p  b u t  q u e s t i o n  the  s t a t e m e n t  t h a t  management p e r 

s o n n e l  a r e  h i r e d  i r r e g a r d J e s s  o f  t h e i r  n a t i o n a l i t y .  Of 

co u rse  t h e r e  a r e  e x c e p t i o n s ,  such  as J a c q u e s  Mai s o n r o u g e , a 

Frenchman, who i s  P r e s i d e n t  o f  I .B .M . W orld  T rade  C o r p o r a t i o n ,

and Mr. V asquez ,  a V enezu e lan ,  who i s  a  s e n i o r  v i c e - p r e s i d e n t
8

o f  Exxon,  b u t  t h e i r  numbers a r e  few.

F i n a l l y ,  l o o k i n g  a t  t h e  p e r fo rm a n c e  o f  t h e  MNC to  

d e te rm in e  what i t  a c t u a l l y  i s ,  we can  l o o k  a t  Ja ck  Behrman’ s 

d e f i n i t i o n  o f  t h e  MNC. He sa y s  t h a t  " i t  can s h i f t  t h e  r a t e s  

o f  e x p a n s io n  among i t s  a f f i l i a t e s -  change p r o d u c t  m ix e s ,  a l 

t e r  s o u r c e s  o f  s u p p l y ,  o r  even p h a se  o u t  a  market  w i t h o u t
g

g o ing  out  o f  b u s i n e s s . "  Also t i e d  i n t o  a c o m b in a t io n  o f  

p e r fo rm an c e  and s t r u c t u r e  i s  Raymond V e rn o n ’ s d e f i n i t i o n :

" a  c l u s t e r  o f  c o r p o r a t i o n s  o f  d i v e r s e  n a t i o n a l i t i e s  j o i n e d  

t o g e t h e r  by t i e s  o f  common ow nersh ip  and r e s p o n s i v e  t o  a 

common management s t r a t e g y .

In  a t t e m p t i n g  t o  p u l l  t o g e t h e r  t h e  f o u r  c a tb ^ c  '.es o f  

d e f i n i t i o n s ,  t h e  f o l l o w i n g  w ork ing  d e f i n i t i o n  encompasses 

t h e s e  c a t e g o r i e s .  No d e f i n i t i o n s  o f  MNCs can be a g re e d  upon 

by e v e r y o n e ,  b u t  t h i s  d e f i n i t i o n  b r i n g s  i n  t h e  b a s i c  c h a r a c 

t e r i s t i c s  and i s  a  s y n t h e s i s  o f  t h e  d e f i n i t i o n  d i s c u s s e d  

above.

The m u l t i n a t i o n a l  c o r p o r a t o i n , t h e n ,  i s  a c l u s t e r  o f  

companies o f  v a r i o u s  n a t i o n a l i t i e s  w hich  h a s  d i s p e r s e d  

m a n a g e r i a l  c e n t e r s  and i s  l i n k e d  by a common ownership  and a 

common management s t r a t e g y ,  and whose management may i d e a l l y  

be s e l e c t e d  w i t h o u t  r e g a r d  to  n a t i o n  o f  o r i g i n .
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T here  9 r e  a l s o  a d d i t i o n a l  t e rm s  used  t h r o u g h o u t  tîie 

d i s s e r t a t i o n .

Home Country

The home c o u n t r y  i s  t h e  n a t i o n  where  t h e  c e n t r a l  h e a d 

q u a r t e r s  o f  t h e  MNC i s  l o c a t e d .  U n less  o t h e r w i s e  n o t e d  in  

t h e  d i s s e r t a t i o n ,  i t  i s  t h e  U. S.

Host  Country

The h o s t  c o u n t r y  i s  t h e  n a t i o n  where  t h e  MNC h a s  l o 

c a t e d  i t s  s u b s i d i a r y  o f f i c e  a n d / o r  o p e r a t i o n s .

P a r e n t  Company

The p a r e n t  company i s  t h e  company w i t h  i t s  c e n t r a l  

h e a d q u a r t e r s  i n  t h e  home c o u n t r y .  I t  e i t h e r  w h o l ly  o\ms o r  

ha s  m a j o r i t y  c o n t r o l  o v e r  i t s  s u b s i d i a r i e s  i n  h o s t  c o u n t r i e s .

J o i n t  V e n tu re

The j o i n t  v e n t u r e  i s  t h e  s h a r i n g  o f  ow ne rsh ip  o f  t h e  

p a r e n t  company’ s ’’l o c a l  s u b s i d i a r i e s  w i th  l o c a l  i n t e r e s t s , ” 

u s u a l l y  e n c o u ra g e d  by t h e  h o s t  g o v e rn m e n ts , ” in  t h e  a p p a r e n t  

hope t h a t  t h e  b e n e f i t s  f o r  t h e  economy w i l l  be  i n c r e a s e d  by 

s u c h  a s h a r i n g .
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