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'TO THE SECRETARY OF THE TREASURY. 43%

Internal Revenne.

error or inadvertence of other officials. In my opinion, they
are entitled to be relieved from liability for that overpay-
ment.
Ireturn herewith the papers which accompanied yourletter.
I am, sir, very respectfully,
BENJAMIN HARRIS BREWSTER.

Hon. RoBERT T. LINCOLN,
Secretary of War.

INTERNAL REVENUE.

The 50 per centum required by section 3176, Revised Statutes, to be
added to the tax upon taxable property owned by any person who
neglects or refuses to make a list or return of such property, and to
verify the same as provided by law, is a penalty, not a tax.

In the case stated, the facts bring it within the discretion of the Secre-
tary of the Treasury, given by section 5293, Revised Statutes, to remit
fines, penalties, etc.

Section 3120, Revised Statutes, affords no relief to the party, the addition
to his tax having been legally made.

DEPARTMEN'.L‘ OF JUSTICE,
July 28, 1882,

SIR : In your letter of the 17th instant you ask my opinion
as to the proper construction of the provision in section 3176, -
Revised Statutes, which requires the Commissioner of Inter-
nal Revenue to add 50 per cent. to the tax upon taxable
property owned by any person who neglects or refuses to
make a list or return of smch property and to verify the
same as required by law.

Is the addition a tax only, or is it a penalty ? I think itis
a penalty. It is referred to and called a penalty or forfeit-
ure in the act from which section 3176 is taken. This see-
tion is a re-enactment of the latter part of section 14 of the
~ revenue act of the 30th of June 1864 (13 Stat., 227.)

In section 110 of the act, page 278, it is prowded that any
refusal or neglect by banks or bankers to make the return
required of them shall subject them to pay a penalty of $200,
‘ besides the additional pcmalty and forfeitures in other cases
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provided in the act.” Now the only ¢additional penalty”
applicable in such a case is that provided in section 14,
namely the 50 per cent. added to the tax when parties neg-
lect or refuse to return lists of their taxable property.

In other analogous cases the exaction for neglect or failure
to eomply with the requirement of the law is termed a pen-

* alty., Thus in the last paragraph of section 9 pf the act of
July 13, 1866 (14 Stat., 147), it was required tha tin lists or
returns of objects of taxation the persons returning such
lists should declare whether the rates and amounts were
stated according to their value in legal-tender currency orin
coined money, and a neglect or refusal so to declare brought
upon the party an addition to his tax of the ¢ penalties” im-
posed by law in other cases of like neglect or refusal.

There are other instances which need not be cited. Those
referred to above show abundantly the legislative under-
standing that the addition of 50 per cent. to the tax in case
of refusal or neglect, etc., provided in section 3176 is a pen-
alty.

To the same effect the Supreme Court in Wright v. Blakeslie
(101 U. 8., 178) uses this language. ¢“Another point made

- by the plaintiff against the assessment relates to the 50 per
cent. added to the amount of the suecession tax, and exacted
by way of penalty for refusing to make a return as required
by the statute. The assessor evidently thought that he was
authorized to impose the penalty preseribed by the four-
teenth section of the act of 1864, * * * which was, it is
true, a penalty of 50 per cent. of the tax for refusal or neg-
lect to make a list or return.”

Moreover, in the customs laws what is called an ¢ addition”
to the tax or duty has been treated. by the courts as a penalty.

By the seventeenth section of the act of August 30, 1842
(5 Stat., 564), and by section 8 of the act of July 30, 1846
(9 Stat.; 43), if the invoice of goods imported was less by up-
wards of 10 per cent. than the appraisal of the officer, there
was ‘“added” to the d uty imposed by law upon the goods
when fairly invoiced 50 per centum by the earlier law and 20
per centum by the later.

These acts have not unfreqgenftly come before the courts, .
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and though the particular question does net seem to have
been raised, that is, whether the addition is a tax or pen-
alty, still it is in almost every instance called a penalty and
treated as such, as if there could be no doubt upon the
point. *(See Belcher v. Lawrence, 21 Howard, 251-256 ; Man-
hattan Gas Light Co., v. Maxwell, 2 Blatchford, 405; How-
land v. Mazwell, 3 id., 146 Cames v. Maxwell, 3 id., 420;
Bannendahl v. Redfield, 4 id., 223; Bischof v. Maxwell, 4
4d., 384.) In Spring v. Russell (1 Lowell’s Decisions), the
judge calls'the like provision in other acts a “ penal duty.”
Such no doubt it is in section 3176, Revised Statutes. It is
in the nature of punishment, and was intended, by-fear of
its exaction, to induce all persons holding taxable property
to make out lists thereof and return the same within the
time prescribed by law.

In the case stated in your letter of the private banker
there was no fraud or willful negligence, but in ignorance
of the statute he failed to make his semi-annugl return. As
soon as he had knowledge of the requirement he obeyed.
The penalty is less than $1,000.

In my opinion the facts bring the case within the discre-
tion of the Secretary of the Treasury, given by section 5293,
Revised Statutes, to remit fines, penalties, and forfeitures
which are imposed under anthority of any revenue law.

Section 3120, Revised Statutes, affords no relief to the
party; the addition to his tax having been legally made.
{See 10 Opin., 667.)

Very respectfully, your obedient servant,
BENJAMIN HARRIS BREWSTER.

Hon. CHARLES J. FOLGER,
Secretary of the. Treasury.
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€ase of Charles D. Coleman.

CASE OF CHARLES D. COLEMAN.

The order of the President in this case, of March 3, 1869, which was
reseinded March 13, 1889, being executory and in its nature revocable,
and having remained unexecuted at the time of its rescission, was
completel&annnlled thereby. .

A general officer, commanding a milifary department in July, 1865, had

no power to appoint a court-martial for the trial of an officer under

his command wherg he was himself the ‘¢ accuser or prosecutor”; nor

could such power be imparted to him otherwise than by a legisla- 3

tive act.

‘ DEPARTMENT OF JUSTICE,
August 2, 1882.

Sir: I have éxamined the application of Mr. Charles D.
Coleman, dated the 8th ultimo, in connection with his sup-
plemental application of a subsequent date, both of which
were referred to me by your direction for an opinion upon
the legal questions presented therein. The facts of his case,
as stated in the original application, are in substance the
follewing : oo

In June, 1863, thp applicant was appointed by the Presi-
dent provost-marshal of the first district of Missouri, under
the act for enrolling and calling out the national forees, etc.,
and entered upon and continued in the discharge of the
duties of that office until June 17, 1865, when he was placed
under arrest and in close confinement upon charges pre-
ferred against him by the order of Major-General Dodge,
then commanding the Department of the Missouri. He was
afterwards brought to trial on such charges before a court-
martial, econvened by the order of General Dodge, convicted
and sentenced (inter alia) ¢ to be imprisoned for a period of
seven months (and thereafter until he should turn over a .
certain sum of money), at &uch place as should he designated
by said commanding general, and to be dishonorably dis-
missed from the service.” The proceedings and sentence
were approved by General Dodge, and the sentence carried
into execution by his order; the applicant was dishonorably
dismissed from the service, and imprisoned in the Missouri
penitentiary, where he remained in confinement until April
28, 1866, when he was discharged by the United States cir-

I
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Case of Charles D. Coleman.

cuit court for the district of Missouri on a writ of habeas
corpus.

The applicant further states in substance, that General
Dodge was the actual accuser in the case, and that the court-
martial was changed by his orders (in relieving some of the
members thereof from longer service thereon) ¢ subsequent
to all the material evidence having been produced.” f

In February, 1869, the applicant presented a petition to
President Johnson ¢ praying for a reversal of such convie-
tion and sentence,” upon which the President made the
following order:

* EXECUTIVE MANSION, March 3, 1869.
¢ Case of Coleman, C.D., captain. Convicted of fraud
upon Government. Recommended for removal ot disability.
“ Respectfully referred to the Secretary of War. Let the
disabilities be removed and an honorable discharge granted.

“ ANDREW JOHNSON.”

Upon the recommendation of the General of the Army,
dated March 13, 1869, that the foregoing order be not exe-
cuted (such recommendation being approved by the Presi-
dent), that order was rescinded by an erder of the Secretary
of War, attested by ¢ Ed. Schriver, Inspector-General,”
~ The applicant claims that the order of President Johnsen

was final, that its rescission was unauthorized and illegal,
and should be disregarded, and that it should be executed.

This claim in my opinion is not well founded. The order
referred to, being executory, was in its nature revocable at
any time before the execution thereof; and as it remained
unexecuted at the time of its rescission as- above, such
rescigsion being made by competent authority completely
annulled it, and thenceforth the matter stood preclsely as
if such order had never been issued. -

Some elements in the case which are only briefly adverted
to in the original application are presented more at large in
the supplemental application. In the latter the applicant
states: ‘

“By a report made by the Judge-Advocate-General, dated
December 16, 1865, upon a review of the case, he found and
determined as a question of fact, that General Dodge, by

4




~

'

HON. BENJAMIN HARRIS BREWSTER

438

Case of Charles D, Coleman.

whose order the court-martial was convened for my trial,
and the findings and sentence of such court were approved
and carried into execution, was the actual accuser against
me, although not appearing as the prosecutor of record, and
held that all the proceedings in the case were void ab initio
far that reason, and adwsed that I be released and restored
to my office.”

Bya supplemental report made by the Judge-Advocate-
General, dated January 17, 1866, while adhering to the fact.
thus found and determmed by him in his previous report,
that General Dodge was the actual accuser in the case, came
to the conclusion, as a matter of law, that the action of
General Dodge in thus convening such court, and in thus
approving of the findings and sentence, and in thus carrying
such sentence into execution, was authorized and lawful,
notwithstanding he was the actual accuser, by reason of an
indorsement upon the papers relating to the case, of which
the following is a copy :

¢ Referred to Major-General Dodge, commanding the De-
partment of Missouri, with directions to secure the money in
question, and to bring the parties to justice. By order of
the Secretary of War.

¢“C. A. DANA,
¢ Assistant Secretary of War.”?

Hereupon the applicant proposes the following question :

% Could General Dodge, as. commandant of the Depart-
ment of Missouri, in the month of July, 1865, have lawfully
convened a court-martial for the trial of a subordinate officer
under his command, in a case in which he was the actual
accuser, upon such direction of the Secretary of War as herein
before set forth ; or could he have lawfully approved of the
findings and sentence of a court thus convened, and carried
such sentence into execution, extending to the dismissal of
such officer from the service ; and if General Dodge was the
actual accuser, as thus found, are the findings, conviction,
and sentence of such court valid or invalid ¥” .

Under the sixty-fifth article of war (act of April 10, 18086,
chap. 20), « any general officer commanding an army or cel-
onel commanding a separate department,” was authorized
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to appoint general courts-martial whenever necessary. But

by the act of May 29, 1830, chapter 179, it was provided

that whenever such general officer or colonel shall be the

“accuser or prosecutor ” of any officer in the Army under his

command, the general court-martial for the trial of the ac-

cused shall be appointed by the President, and furthermore, ,
that the proceedings and sentence of the court shall be sent

directly to the Secretary of War, to be laid before the Presi-

dent for his approval or orders in the case. The aict of De- '
cember 24, 1861, chapter 3, which gave to the comwander
of a division or of a separate brigade power to convene gen-
eral courts-martial in time of war also contained a provision
that when such commander shall be the accuser or prose-
cutor, the court shall be appointed by the next higher com-
mander. The purpose of these provisions in the acts of 1830
and 1861, limiting the authority vested in the officers men-
tioned to appoint general courts-martial, is obviously to
guard against results which would not be in harmony with
a proper sense of justice, and which might ensue if the offi-
cer by whom the charge is made, and who is interested in
the issue, were permitted to detail the members of the eourt
which is to try the accused, the danger being that such offi-
cer, under the influence of a strong feeling against the ac-
cused, might select those who are hostile to the latter or
anduly biased in his own favor, and who, for that reason,
would be less able to render a fair judgment in the case.
And it is very clear that, by force of these provisions, an
officer in command of an army or a department, etc., had, at
the period to which the present case refers, no power to ap-
point a general court-martial for the trial of an officer under
his command where-he was himself the ¢ accuser or prose-
cutor ;” nor could such power be imparted to him otherwise
than by a legislative act. It is unnecessary to add thatthe
appointing of a court-martial, convened by an official with-
out authority to appoint it, would be void and would have
no effect. _

1 submit then, in answer to the above question (especially

the last clause thereof), that if General Dodge was the actual
accuser in the case under consideration, the court-martial
by Which-the applicant was tried was illegally constituted
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Expenses of Last Sickness.

Section 4718, Revised Statutes, provides that when a pen-
sioner, or a person entitled to a pension and * having an ap-
plication therefor pending, ” shall die, notleaving a widow or
child him surviving, ¢ no payment whatsoever of the accrued
pension shall be made or allowed, except so much as may be
necessary 1o reimburse the person who bore the expenses of
the last sickness and burial of the decedent, in cases where
he did not leave sufficient assets to meet such expenses.”

It may be assumed as established that the decision of the
Commissioner of Pensions placing a person on the pension

roll, and fixing the amount of his pension, is conclusive, and . -

consequently that in settling the accounts of pension agents
the accounting officers have no authority to go behind the
pensioner’s certificate. '

It must be taken as equally clear that, as the pension law
determines the amounts to be paid the various pensioners,
the action of the Commissioner of Pensions, in allowing or
directing payment of a pension, cannot be said to ever in-.
volve an accounting, in any proper sense of that term.

An examination of the various provisions under the title
“pensions” in the Revised Statutes will show that, with the
exception of said section 4718, there is not oge that calls for
the auditing and settling of accounts, and ‘that there is an
entire absence of any direet or express intention that the
Commissioner of Pensions should have the power to audit ac-
counts. 8o far from it,indeed, the law withholds from him
the power to administer oaths, which is expressly conferred on
the Auditors of the Treasury that they may take testimony
4in any case in which they may deem it necessary for the
due examination of the accounts with which they shall be
charged.,” (Sec. 297, Rev. Stat.)

Congress has provided an admirable system for the ad-
Jjustment of public accounts (chaps. 3 and 4, Rev. Stat.), and
has declared that “all claims and demands whatever by the
United States or against them, and all accounts whatever in
which the United States are concerned, either as debtors or
ascreditors, shall besettled and adjusted in the Department of
the Treasury.” (Sec. 236, Rev. Stat.) , This system has been
in operation from the foundation of the Government, and
there can be no doubt as to the general intention of Congress
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that all unliquidated demands against the Government sliall
be adjusted by the accounting officers forming the system.

-Whether we regard sections 4718 and 236 as holding the
same relation to one another as when the former was section
25 of the act of 3rd March, 1873, and the latter section 3 of the
act of 3rd March, 1817, or, since the enactment of the Revised
Statutes, parts of one and the same statute, I perceive no
iground whatever for holding that section 4718 was intended

restrict or qualify the declaration contained in section 236,
that all demands and accounts whatever against the Govern-
ment shall be audited and adjusted in the Treasury.

It is the first duty of the exponder of several cognate stat-
utes, or of several provisions of the same statute, to give
them all a harmonious interpretation, and nothing short of
some irreconcilable repugnancy can justify him in imputing
to the legislature confused or inconsistent intentions.

From the time of the passage of the act of 1873 until a very
~ recent date, according to the Comptroller’s letter, these two
provisions have been trcated as in perfect harmony, and
aceounts under section 4713 have been audited and adjusted
by the accounting officers after an examination of the original
vanchers and papers in the accastomed way, and it is only
by a strained construction of this section that any collision
between it and section 236 is now produced.

It follows, therefore, that the Commissioner of Pensions has
no authority to andit and adjust accounts under said section
4718, Revised Statutes,

It is proper to add that my opinion of the 28th April, 1882,
which the Comptroller says has been invoked as an authority
for the new interpretation of section 4718, does not conflict
with this opinion. In the former it was held that Congress
intended that a decision of the Commissioner of Pensions as
to the amount demandaple by a pensioner should be conclu-
sive, while this opinion holds that Congress had no intention
to invest that officer with the power to audit and adjust
accounts under section 4718. The language of each opinion
must be taken in connection with its sabject-matter.

Very respectfully, your obedient servant,’

BENJAMIN HARRIS BREWSTER.
The SEOB'.ETARY OF THE TREASURY.
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Registry of Vessels.

. REGISTRY OF VESSELS.

A registered vessel of the United States, wholly and contmuously owned
by a citizen of the United States, does not forfeit her privileges as such
by having been employed under a foreign flag since the rébellion.
An American built vessel, wholly and continuously owned by a citizen of
the United States, but as yet unregistered, may be admitted to registry,
although she has sailed under a foreign flag since the rebellion.

DEPARTMENT OF JUSTICE,
August 16, 1882,

Sir: The questions submitted for my opinion in your com-
munication of the 21st July ultimo are:

(1) «Can avessel built and registered in the United States
since the close &f the rebellion, but which has been employed
under a foreign flag, though in the continuous ownership of
a citizen of the United States, be again admitted to registry
as a vessel of the United States without the authority of a
special act of Congress?

(2) “Can a vessel, built and owned as above described,
which was never registered as a vessel of the United States,
but which has been placed under a foreign flag immediately
after aving been built, be admitted to registry without sueh
special act of Qongress 17

I will consider these questions in their order.

1. A vessel to be entitled to registry under our naviga-
tion laws must have been built within the United States, or
captured in war by citizens of the United States and con-
demned as prize, or adjudged to be forfeited for breach of the
laws of the United States, or wrecked in our waters and pur-
ehased and repaired by a citizen of the United States, pro-
vided the repairs amount to three-fourths of the cost of the
vessel when so repaired, and must in each case be wholly
owned by a citizen or citizens of the United States and com-
manded by a citizen thereof.

A registered vessel of the United States may be denatlon
alized permanently or temporarily in several ways, namely:
by voluntary sale to a foreigner; or by capture and condem-
nation under the authority of a foreign power, saving, how--
ever, to the owner at the time of such capture and condem-
nation, by asort of jus postliminii, the right to a new register
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Contract with the Osage Nation oﬂnnans..

Kansas taken and sold or otherwise disposed of by the

United States; and the services to be rendered by Mr.
Ewing were, among other things, the obtaining settlements
from the United States and causing the moneys which in
justice belonged to the Osages to be placed to their credit
at the Treasury of the United States.

The contract was duly approved by the Commissioner of
Indian Affairs and by the Secretary of the Interior, pur-
suant to section 2103, Revised Statutes.

Under this contract Mr. Ewing has rendered very im.
portant and valuable services, and has caused large sums
of money to be deposited in the Treasury of the United
States to the credit of the Osages. As required by section
2104, Revised Statutes, he has made affidavit of his services

~ and presented his accounts. The Secretary and the Com-
missioner have certified that he has complied with and ful-
filled the contract (sec. 2101, Rev. Stat.), and they have ap-
proved the accounts for his compensation. The accounts, two
in number, have been passed by the Second Comptroller and
have been paid, except a portion of the last one.

This account, approved as aforesaid, was for $17,706.27,
which i8 73 per cent, upon $236,083.88 placed t¢ the credit
of the Osages in the Tréasury.

The Second Comptroller excepted from this account the
percentage on an item of $70,096.12, which he postponed'for
farther examination.

This sum was, without agreement or treaty with or au-
thority from the Osages, taken from their funds by the
United States and paid over to the Cherokees in payment
for 1ands in the Indian Territory purchased of them for the
use and for the settlement in that Territory of the Kaw or
Kansas tribe of Indians. There was no privity between
the Osages and the Kaws. There was no indebtedness of
the latter to the former. Clearly the United States assumed
the obligation to reimburse the Osages. They had a right
to -look to the Government of the United States as their
debtor, but they were not credited with the money in the
Treasury. There was nothing to show that the United
States recognized the indebtedness.

In the review of the accounts of the Osage Nation w1th

diasibadhoiobiisanliiiisielaniis
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the United States, which by the contract Mr. Ewing was bound
to make, this error was discovered and brought to the at-
tention of the Secretary, and the result was that the sum
named above was passed to the credit of the Osages.

Now it is nonght to the purpose to say that the Osage
Nation would have been reimbursed so soon aslands enough
in Kansas belonging to the Kaws could be sold. Non constat -
that this would ever happen. The first question is, npon
whom was the obligation in the first instance to pay back the
money? But, as already intimated, this question has been
decided by competent authority, and in accordance with the
decision the money has been credited to the Secretary of the
Interior as trustee for the Osages.

I caanot aoubt that this result was brought about by Mr.
Ewing’s efforts, executed in strict performance of his con-
tract. The Secretary of the Interior in his letter of July 11,
1881, to the Commissioner of Indian Affairs, recounts at
length, and with much particularity, the services rendered
by Mr. Ewing, and says in conclusion tbat the Indians are
reaping the benefits of those services, and in view of the
sworn statement contained in his affidavit of May 18, 1880,
accompanying his accounts, it is clear that the money of
which he claims a percentage was caused to be passed to the
credit of the Indians by Mr. Ewing within the intent and
meaning of the contract.

I concur in this conclusion. The sum now in“question is
part of the account referred to by the Secretary. It was
due at the date of the contract, and should in law and jus-
tice have been placed to the credit of the Osages. Through
Mr. Ewing’s services it has been so credited. He is there-
fore entitled to the compensation agreed upon—that is, 74
per cent. upon $70,096.12; for the full sum was deposited in
the Treasury, no deduction having been made on account
of Mr. Ewing’s feer.

His letter of August 7, addressed to the Secretary, is here-
with returned. .

Very respectfully, your obedient servant,
BENJAMIN HARRIS BREWSTER.

Hon. H. M. TELLER,
Secretary of the Interior.
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colonellswuyne’s Case.

COLONEL SWAYNE'S CASE.

8., while a major-general of volunteers, was, in July, 1866, appointed
colonel of the Forty-fifth United States Infantry, and on September 10,
1866, accepted the appointment and took the oath of office. From
that time nntil August 31, 1867, when he was mustered out of service as
a major-general of volunteers, he continued to draw the pay of a major-
general : Held) that the settlements made by the accounting officers in
ithe matter of his pay as major-general are conclusive upon the execu-
tive department of the Government, and can not be re-opened.

DEPARTMENT OF JUSTICE,
August 29, 1882.

S1r : The case of Col. Wager Swayne, presented in your
communication of the 8th instant, and in the letter of the
Comptgroller referred to in and accompanying it, is as fol-
lows : Colonel Swayne is entitled to a certain allowance as
a percentage increase on his retired pay. On the 28th July,
1866, he being then a major-general of volunteers, was ap-
pointed colonel of the Forty-fifth United States Infantry,
and on 10th September, 1866, accepted the appointment in
' writing and took the oath of office. From the time of his

appointment as colonel to 31st August, 1867, when he wasin
" terms mustered out of the service as a major-general of vol-
unteers, Colonel Swayne ¢ontinued to draw the pay of a major-
general. The question for opinion is, whether the Govern-
ment is entited to set against his allowance for percentage
increase so muth of the pay received by him as major-gen-
eral from the 10th September, 1866, the date of his accept-
ance of the appointment of colonel, to 31st August, 1867,
when he was mustered out of service as a major-general of
volunteers, as represents the excess of a major general’s pay
over that of a colonel.

I am of opinion that upon principles of administrative pol-
icy, which ought to be considered firmly established, the set-
tlements between Colonel Swayne and the accounting offi-
cers in the matter of his pay as a major-general of volunteers
are conclusive upon the executive department of the Gov-
ernment, and can not be re-opened in the way indicated.

In Hedrick’s case (16 C. Cls. R. 88) it was held that settle-
ments with a supervisor of internal revenue, crediting him
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TO THE SECRETARY OF THE TREASURY. A¥F

Supplies for Revenue Marine Service.

re-imbarse the appropriation for ordnance (Navy Department)
with the cost value of such stores, transferring the money on
the books of the Department from the appropriation for the
Revenue Marine Service.” You further inform me that the
Solicitor of the Treasury has rendered an opinion to the effect
that a transfer of property, such as is above described,

w

" would be a sale within the meaning of section 3618, Revised _

Statdites, and that re-imbursement could not be made for the
article thus furnished. :

In directing my attention to this subject you request an
opinion from me upon the following question: ¢ Whether
there is any legal obstacle to the re-imbursing, by the usual
transfer to the appropriation for the Navy Department from
the appropriation for the Revenue Marine, of the cost of such
articles as may be furnished by the Navy to beused on rev-
enue-cutters?” .

I have examined this question, and will now briefly state

‘my views thereon. '

The only statutory provisions that seem to be involved are
those found in sections 3618 and 3678, Revised Statutes.
The latter section provides that * all sums appropriated for
the various branehes of expenditure in the public service
shall be applied solely to the objects for which they are re-
spectively made, and for no others.” The effect of this
provision is to mnake unlawful the diversion of funds appro-
priated for one object of expenditure to another object of
expenditure. It forbids an appropriation for any purpose to
be thus enlarged beyond the amount thereof as fixed by
Congress. The inquiry here rises whether the case under
consideration falls within the prohibition contained in that
section.

‘Where appropriations, made for different Departments, are
applicable to the same objects of expenditure (¢. g., the same
kind of supplies), it may often be advantageous to the publie
service and in the interest of economy for one Department
to avail itself of resources and facilities at the command of
another Department in obtaining the supplies needed’; and
in the absence of any statute forbidding it, I perceive no ob-
jection to such a course. Should one Department receive in
this way frotn another Department supplies which are within

272—voL xviI—-31 '
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Chinese Lahorers.

The preamble of the act, stating that in the opinion of the
Government ‘“the coming of Chinese laborers to this country
endangers the good order of certam localities within the ter-
ritory,” etc., would seem to have exclusive reference to the
Chinesedaborer asa dweller in our midst and a competitor with
our own laboring classes, for it isin this way only that he is a
disturbing element, and not to him as a passenger oveér our
territory, in which character he has never been objectionable.
The statute being in pursuance of the treaty, must be con-
strued as in harmony with it, and as intending to suspend
only the coming of Chinese laborers in the way contemplated
by the treaty. Upon reference to the provisions of the treaty
already referred to and quoted, we find that it is as ‘mmi-
grants into this country that Chinese laborers are dealt with,
and that theright of the United States to suspend the com-
ing of such persons is confined to cases in which they come
‘tas laborers.” Looking then at the mischief to which the act
was directed, and the language of the treaty, I do not think
that a Chinese laborer coming to this country merely to pass
through it can be considered as within the prohibition of the
law, he being neither an inimigrant nor a laborer coming here
as laborer.

As the prohibition of the act applies to Chinese laborers
coming into the country to stay as laborers, and as the regu-
lations touching certificates of identification prescribed by
the fourth and sixth sections are an cillary to that end, and in-
tended to prevent frauds upon the act, and therefore appli-
cable only to Chinese coming here for permanent or tempo-
rary residence, Iam of opinion that Chinese passing through
this country to other countries are not required, before cross-
ing our borders, to produce the specified certificates of iden-
tification, provided they competently prove in some other
manner their 8tatus as mere transient passengers. Of course
the certificate would dispense with other proof. The char-
acter of such proof may very properly be regulated by the
Secretary of the Treasury.

It may be said that the exceptions in the third section in
favor ‘of vessels bound to foreign ports, and driven into our
ports by distress or stress of weather, or merely touching at
such ports, strengthen the prohibition of the statute as to
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