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dians, at $53.33% per head, as stipnlated in the fourth article of the treaty of 1846,
and in the tifteenth article of the treaty of 1835.

Inasmuch as this claim has been prosecuted against the Government for more
than thirty years by claiinants, their agents and attorneys, with much zeal and ap-
parent earnestness, and being now quite l.Lrwe armounting as it does to over $1,120,000,
and having received the approxdl of several honorable committees of the Spuate
and by the special report of the Hon, C. C. Clements, special agent of the United
States appointed by the bonorable Secretary of the Interior for that purpose,
and the separate report of the honorable Commissioner of Indian Affairs himself,
which reports are indorsed and approved by the honorable Secretary of the Interlol,
all of which will more fully appear by reference to Senate Executive Document No.
14, to the first session Forty- eighth Congress, hereinafter set ont, it is thought best
to’ give a short history of claimants and their varions trausactions with the Gov-
ernment, out of which this claim springs. Prior to the treaty of 1817 between
themselves and the United States these claimants and the balance of the tribe of
Cherokee Indians resided on lands east of the Mississippi River, and were one people.
But by the treaty of 1817 claimants sold their interest in said lands to the United
States for lands situate between the White and Arkansas Rivers, in tLe then Terri-
tory of Arkansas, and from that time up to the treaty ot 1346 were treated with as a
separate band of Indians. 'The Government turned over to them their part of the
whole Cherokee annuity, reckoning them as one-third ot the whole tribe, and
removed them to their new homes in Arkansas (see Revision Indian Treaties,
page 4%); the balance of the tribe remained east ot the river. Claimants
remained on their new homes in Arkansas nntil 1823, when by treaty of that date
they sold the same to the United States for $50,000 and various articles of personal
property and a joint interest or interest in common with the balance of their tribe
who were still east of the Mississippi to the country west, where they now reside.
(See Revision Indian Treatics, page 56.) The Eastern Cherokees that remained east
of the river finally became desirous of selling to the United States their interest in
their lands and possessions occupied by them east, and for the purpose of the pur-
chase the Senate of the United States appropriated $5,000,000 as the maxinuun to be
paid them for the same, which led to the treaty of 29th December, 1735, between
them and the United States, in which treaty the United States agreed to pay them
the five millions appropriated by the Senate for their interest in the lands east of
the river, less certain items of expenditures, charges, and investments ennmerated in
the fifteenth article of said tr eaty, and by the same treaty sold and conveyed to them
an undivided or joiut interest with claimants in the same lands deseribed in the
treaty of 1323 between claimants and the United States, and agreed to remove them
to their new homes wesr, and subsist them for one year after their arrival there.  (See
Revision Indian Treaties, pages 65 to 77, inclusive.) DBut whether the expense of re-
moval and the one year’s subsistence of the Eastern Cherokees were to be borne by
them or the United States, became a question of dispute, and as that tact is a mate-
rial one in determining the correctness ot this claim, your commi‘tee here gives the
langnage of the different articles of the treaty of 1335 touching that matter. The
eighth article of that treaty reads as follows:

“ARTICLE 8. The United States also agree and stipulate to remove the Cherokees
to their new homes and subsist them one year after their arrival there, and that a suf-
ficient number of steam-hoats and baggage-wagons shall be furnished to remove them
comfortably, and so as not to endanger their health, and that a physician, well supplied
with mediecines, shall accompany each detachment of emigrantsremoved by the Govern-
ment. Such persons and famrilies, as in the opinion of the emigrating agent, are ca-
pable of subsisting and removing themseclves, shall be permitted to do so, and they
shall be allowed in full of all ¢laims for the same $20 for each member of their family,
and in liea of their one year’s rations they shall be paid the sum of $33.33, if they
prefer it.”

This article taken alone would import pecuniary responsibility on the part of the
Government, but the fifteenth article of the same treaty reads as follows:

““ArTICLE 15, It is expressly noderstood and agreed between the parties to this
treaty that, after deducting the amount which shall be actually expended for the
payment for improvements, ferries, c¢laims tor spoliation, removal, subsistence, and
claims upon the Cherokee Nation, and for the additional quantity of lands and goods
for tlie poorer class of Cherokees, and the several snins to be invested tor the general
national fund provided for in the several articles of this treaty, the balance, what-
ever the same may be, shall be equally divided hetween all the people belonging to
the Cherokee Nation East, according to the census just completed, and sach Chero-
kees as have removed West since June, 1333, who are entitled, by the terms ot their
enrollment and removal, to all the benefits resulting frowm the final treaty between
the United States and the Cherokees East.  They shall atso be paid for their improve-
ments according to their approved value before their removal, where fraud has not
already been shown in their valunation.”
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ous trouble grew np hetween these tiwo factions, the ¢“Old Settlers, or Western Cher-
okees,” contending that if they were compeiled, under the treaties, to surrender to
their brethren a common and joint interest with themselves to all the country west,
that in turn they shonld share equaliy with them in the proceeds of the lands east.
And inasmneh as the Eastern faction still elainmed from the Government the $139,422.76,
the amonnt deducted from their treaty fuud, it being the difference between the appro-
priation ot $1,047,067 for retoval and subsistence and the actnal expense for the same,
and in ovder to settleall these conflicting interests between the United States and these
Indians and between the Indians themselves, the treaty of 13146 was held, in which all
parties were represented by their respective delegates.  And by that treaty, in order
to satisfy the * Old Settlers, or Western Chevokees,” the claimants, as your committee
believe, the United States agreed to allow them an amount equal to one-third of the
treaty fund stipulated in the treaty ol 1835 and the third article of the supplement
of 1836 with the Eastern Cherokees, being $5,600,000. After certain expenditures,
charges, and investments shonld be dedncted, which expenditares, charges, and in-
vestnients were particularly enumerated in the fifteenth article of the said treaty of
1835, this rule of settlement with claimants is laid down in the fourth article of the
said treaty of 1846, while the rule or basis of settlement of the claim of the Eastern
Cherokees in regard to snbsistence and removal is contained in the ninth article of
that treaty, which is as follows:

“ ARTICLE 9. The United States agree to make a fair and jnst settlement of all
moneys due the Cherokees and subject to the per capita division under the treaty of
29th December, 1835, which said settlement shall exhibit all moneys properly ex-
pended nnder said treaty, and shall embrace all sums paid for improvements, ferries,
spoliation, removal, and subsistence, and commutation therefor—debts and elaims
upon the Cherokee Natioun of Indians, for the additional quantity of land ceded to
said nation--and the several simuns provided in the several articles of the treaty, to be
ibvested in the general funds of the nation, and also all sams which may be hereafter
properly allowed and paid under the provisionsof the treaty of 1835. The aggregate
of which said several snms shall be deducted fromr the sum of $6,647,067, and the
balance thus found to be due shall be paid over per capita, in equal amounts, to all
of those individuals, heads of families, or their legal representatives, entitled to re-
ceive the samme under the treaty of 1835 and the supplement of 1836, being all those
Cherokees residing east at the date of said treaty and the supplement thereto.”

And the rule or basis of settlement of the claim of that part of the Cherokees de-
nominated ¢ Old Settlers, or Western Cherokees,” is contained, as heretofore shown,
in the fourth article of the treaty of 1846, which is as follows:

‘“ ARTICLE 4. And whereas it has been decided by the board of commissioners re-
cently appointed by the President of the United Staftes to examine and adjnst the
claims and difficulties existing against and between the Cherokee people and the
United States, as well as between the Cherokees themselves, that nuuder the provisions
of the treaty of 18283, as well as in conformity with the general policy of the United
States in relation to the Indian tribes, and the Cherokee Nation in particular, that
that portion of the Cherokee people known asthe ¢ Old Settlers, or Western Cherokees,’
had no exclusive title to the territory ceded in that treaty, but that the same was
intended for the use of, and to be the home for, the whole nation, including as well
that portion then east as that portion then west of the Mississippi; and whereas the
said DLoard of commissioners further decided that, inasmuch as the territory befors
mentioned became the common property of the whole Cherokee Nation by operation
of the treaty of 18328, the Cherokees then west of the Mississippi, by the equitable op-
eration of the same treaty, acquired a common interest in the lands occupied by the
Cherokees east of the Mississippi as well as in those occupied by themselves west of that
river, which interest should have becen provided for in the treaty of 1835, but which
was not, except in so far as they, as a coustituent portion of the nation, retained in
proportion to their numbers a common interest in the country west of the Mississippi
and in the general funds of the nation; and therefore they bave an equitable claim
upon the United States for the value of that interest, whatever it may be. Now, in
order to ascertain the value of that interest, it is agreed that the following principle
shall be adopted, to wit: All the investments and expenditures which are properly
chargeable upon the sums granted in the treaty of 1535, amonnting in the whole to
$5,600,000 (which investments and expenditures are particularly enumerated in the
fifteenth article of the treaty of 1335), to be first deducted from said aggregate sum,
thus ascertaining the residnnm or amount which would, under sue¢h marshaling of
accounts, be left for per capita distribution amouyg the Cherokees emigrating under
the treaty of 1835, excluding all extravagant and improper expenditures, and then
allow to the ‘Old Settlers’ or ¢ Western Cherokees’ a smm equal to one-third part
of said residunm, to be distributed per capita to each individual party of ‘Old Set-
tlers’ or ¢ Western Cherokees.’

“It is turther agreed that, so far as the Western Cherokees are concerned, in esti-
mating the expense of removal and subsistence of an Eastern Cherokee, to be charged
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tract made by the Secretary of War with John Ross and others, leaders of the Eastern
part of the Cherokees that refused under their leadership to remove under the treaty
of 1835, and the supplement of 1536, to remove and subsist them for one year at the
expense of the Government, and the act of Congress of June 12, 1838, pursuant to said
contract, appropriating $1,047,067 for that purpose, and the action of the Senate, as
umpire under the eleventh article of the treaty of 1846, to same eftect, that it would
have been a proper charge against their-fund, but claim that the relief given the
Eastern Cherokees by those acts inured to them as well, and thereby their treaty
fond was relieved of that charge also, and that the accounting officers of the Gov-
ernment committed an error agaiust them by charging them with it according to
the rule laid down in the fourth article of the treaty ot 1816. Your coinmittee,
however, after a very careful and thorough examination of this whole subject, in-
volving, as it does, the construction of the treaties of 1817, 1323, and 1833 with
claimants, and the treaties ot 1335 and 1336 with the Eastern Cherokees, the con-
tract of the Secretary of War with them, the various acts of Congress relating
thereto, the treaty ot 1346 with claimants and the Eastern Cherokees, and the reso-
lution of the Senate at the first sessiou of the Thirty-first Congress as wmpire, and
the report of Senate Committee on Indian Affairs made thereon, are decidedly of
the opinion that the relief given by the contract of Secretary of War and the acts
of Congress in regard to the charge and expense of removal and one year’s sub-
sistence only applied to the Eastern Cherokees, and did not inure to the benefit of
claimants, as by them alleged. And that expense was properly charged up against
claimants by the accounting officers of the Government, as appears ou the face of the
account stated between them and the United States, which account was made up
by the accounting officers of the Government and ratified by the Senate of the
United States at the first session of the Thirty-first Congress (see Appendix to Con-
gressional Globe, fivst session Thirty-tirst Congress, page 1335), while sitting as mn-
pire under the eleventh article of the treaty of 1846, which acconnt is as follows:

Treaty fund, $5,600,000; from which are to be deducted, under the treaty of 1846
(fourth article), the snms enumerated under the fitteenth article of the treaty of 1835,
which will, according to the accounting officers, stand thus:

Forimprovements, $1,540,572.27 ; for ferries, $159,672.12; for spoliations, 264,894,090 ;
for removal and subsistence of 18,026 Indians, at $33.33% per head, $961,336.60.

For debts and c¢laims upon the Cherokee Nation, to wit:

National debt (tenth article), $18,062.06; claims, United States citizens (tenth ar-
ticle), $61,073.39 ; Cherokee comnmittee (twelfth article), $22,212.76 ; amount allowed
United States for additionaal land ceded by the Uunited States, $500,000 ; amount in-
vested in general fund of the Nation, $300,830.10 ; making in the aggregate the sum
of $4.023,653.45, which, being deducted fromn the treaty fund of $35,600,000, leaves the
residue as contemplated in the fourth article of the treaty ot 1846, $1,571,346.55, of
which amount one-third part is to be allowed the Old Settlers Cherokees for their in-
terest in the Cherokee country east, being the snm of $532,806.90, with interest at 5
per cent. per anuum trom June 12, 18323, $354,583.25, aggregating to amount due
Old Settlers, $837.420.15, which aniount was appropriated by Congress by act approved
September 30, 1350, and was paid over to John Drennen, as superintendent of Indian
affairs, to be distributed to the ““Old Settlers,” or ¢ Western Cherokees,” per capita.
The act also provided that said amount was to be paid to them, upon condition each
Indian for himself exeented a receipt acknowledging that the amount received was
in full of all demands uader the fourth article of the treaty of 1846 against the United
States ; and under this act, on the 22d September, 1851, said Cherokees received per
capita the amount of said appropriation, aud executed, respectively, receipts accord
ing to the terms of said act, but at same time exeented and filed their written
protest with the said Drennan, assuperintendent of Indian affairs, as aforesaid, which
protest is now on file with the Secretary of the Iuterior, a copy of which is here in-
serted as a part of this report:

PROTEST AND APPEAL OF THE OLD SETTLERS, OR WESTERN CHEROKEES, TO THE
GOVERNMENT OF THE UNITED STATES UPON THE OCCASION OF THEIR RECEIVING
THE PER CAPITA MONEY ACCRUING UNDER THE TREATY OF AUGUST, 1346.

Fort GiBsoN, CUEROKEE NATION, September 22, 1851,

The undersigned, being that portion of the Cherokee Nution heretofore designated
Old Settlers, or Western Cherokees, and registered as such by the committee ap-
pomted for the purpose of taking the census, under the provisions of the fifth article
of the treaty of August 6, 1846 (concluded between the United States and the Cher-
okees), having been publicly notified to assemble ou this 22d day of September, 1851,
by Col. John Drennen, superintendent of Indian atfairs, for the purpose of receiving
their per capita or head-right money aceruing under the stipulations of said treaty,
resnectfully subinit the following :

The Old Settler recipients thus assembled are required, before receiving their per
capita money, to execute a receipt, acknowledging the sum paid to them now by the
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3. Now turn to the treaty of 1246, and it will be seen that, by the principle
therein adopted, the Old Settlers or Western Cherokees have been relieved fron che
whole charge made against their innds on acconnt of subsistence by this decision of
the Senate. The fourth article of that treaty establishes the rule or principle un-
der which settlement is to be made with the Old Settler Cherokees. The com-
missioners on behalfl of the United States, in that article, deelare : ¢ That in order
to ascertain the value of their mterest, the following principle shall be adopted,
viz: all the investments and expenditures which are properly chargeable npon the
sums granted by the treaty of 1835, amounting in the whole to $5,600,000, shall be
first deducted from said aggregate sam, thns ascertaining the residue or amount which
would, uncer snch marshaling ot” acecounts, be left for per cavita distribution among
the Cherokees emigrating under the treaty of 1335, excluding all extravagant and
improper expenditures, and then allow the Old Settlers, or Western Cherokees, a sum
equal to one-third part of said residunm.” Here we have the fourth article of the
treaty and the resoiution of the Senate placed side by side. The first establishes a
principle whiclh required it to be ascertained what expenditures made on account of
the treaty of 1835 were properly chargeable upon the fund created by that treaty,
amonnting in the aggregate to $5,600,000, in a settlement to be made with the Chero-
kees emigrating under the treaty of 1835,  And apon the decision made inconformity
with this principle, the claim of the ‘“Old Settlers” must be settled. That decision
has been made by the Senate, as shown by the report and resolution cited above,
which declares ‘“‘that no part of the expenditure made on account of the subsist-
ence of the Cherokees,” after their removal west nnder the treaty of 1835, should be
charged to the treaty fund of §5,600,000, but must be paid out of the appropriation
of $1,047,060 by the act of June 12, 1833, and when that appropriation was exhansted,
the balance required tor the purpose of subsistence must be charged upon the United
States.

It must be reeollected (and it is a singular feature in the treaty of 1846) that in the
settlement to be made with the Western Cherokees, by the fourth article of the
treaty, they do not obtain credit for the large appropriation made by the act of June
12, 1838, which, if it had been properly applied, would have relieved the tive million
fund of all charges which could be properly made against it; yet they are charged
with the very expenditures which were paid’in full out of that appropriation, in
direct violation, too, of the law making it, which providesasfollows: ‘That no part
of the said sum of money shall be deducted from the five million of dollars stipulated
to be paid to the said tribe of Indians by said treaty.”

4. It has thus been conclusively shown that after the statement was made, under
the report of the acconnting ofticers of December 3, 1849, and the Old Settlers were
charged with the removal and subsistence of 18,026 Indians, the Senate of the United
States decided that the subsistence was improperly charged, and in a subsequent
appropriation for the Eastern Cherokees, or emigrant party, it has been refunded,
and the sum of $189,422.76, which had been charged to the treaty fund, has been
declared to be an “improper” charge, and payment thereof is assnmed by the United
States. The “Old Settlers,” or Western Cherokees are, therefore, entitled to one-
third part of the money improperly charged for the subsistence of 18,026 Indians, at
$33.33% per head, which has been dedacted fromr the amount due them in the act of
appropriation made for their benefit September 30, 1850, There were some slight
alterations made in the statement of accounts after the report of the committee was
submitted, but they change the amount very little, and are not worth noting.

5. The amount then due the Old Settlers or Western Cherokees, in accordance with
the decision of the Senate, is the one-third part of the charge made against them for
the subsistence, one year after removal, of 13,026 Indians, which, at $33.33% per head,
amounts to the sum of $600,856.66, the one-third part of which is $200,255.33. This
sum, with interest from Juue 12, 1833, is now due to the Old Settler Cherokees (in
addition to the amounut appropriated by the act of September 30, 1850) in accordance
with the principle established by the Senate of the United States, in the resolution
adopted by that honorable body. Hsre, in one item alone, the Old Settler Cherokees
are declared Ly an act of the United States Government to be entitled in addition to
the amount they are now receiving to upwards of $330,000. It is known to the “Old
Settlers” that mauy lonorable members of Congress were aware that this item could
have been added tothe appropriation of September 30, 18350, and that a favorable report
thereon would have been made fron the oftice of Indian Affairs; but that those who
represented the Old Settlers with other frieuds deewed it advisabe not to make the
eftort then to change the statement already made—it being at the close of the session
when the least delay or interference might have defeated the appropriation, even
under the first statement. The undersigned will close this protest and appeal by a
brief reference to the statement exhibited in the report of the Committee of Indian
Affairs of the Senate, in the settlement made with the Old Settlers, to show that im-
proper charges besides (*‘subsistence”) were made against them. The statement
upon which the Senate based this settlement was made by the accounting officers of
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the Treasury. It was embraced in the report of these officers, communicating to the
Senate a settlement with the Cherokee Nation, under the ninth article of the treaty
of 1346, 1t made no reference to the fourth article of that treaty, and no settlenient
has yet been made nunder the separate constrnetion of the provisions of that article,
by any tribunal of the United States Government.

Look, for instance, at the charge made for removal in the settlement made with the
01d Settlers. They are charged w with the removal of 15,026 Indians under the treaty of
1835, Now, by reference to the census roll taken in the Cherokee Nation in Decen-
ber, 1835, it will be seen that the whole nnmber of Cherokees, including about 400
residing in the State of’ North Carolina, was 16,743 souls. Hurc, then, we find that
the Old Settlers are actuallv charged with the removal of 1,253 wore persons than
lived in the Cherokee Nation, or ¢laimed to belong to if, at the date of the treaty of
1835; and it is welt known th.it between fifteen huudle(l and two thousand did not
emigrate, and now reside in North Carolina and other States. Fhere could not,
theretore, have been more than 15,000 souls altogether who cver emigrated or will re-
move nnder the treaty of 1835. The number charged tor by Mr. Ross, for the emi-
gration under his contract of 1835, on behalf of the nation, is 13,149, Look, then,
at the estimate made by the Seeretary of War in his letter to Congress dated May 25,
1838. He there estimates for the removal of 15,840 souls, and asks for this purpose,
and for subsistence and other objects, an appropriation of upwards of a million of
dollars, which was appropriated by the act of June 12, 1833, already quoted. The
expense of removal of all the Cherokees was expressly eribraced in that estimate
and appropriation, and the proviso to the law, which has also been quoted, as ex-
pressly declares ¢ that no part of the said sum of money shall be deducted from the
$5,000,000 stipulated to be paid to said tribe of Indians by said treaty.” It isstrongly
impressed npou the minds of the ““Old Settlers,” theretore, that the deduction made
from the amount due them out of the $5,000,000 appropriated under the treaty of
1435, on account of removal, was iinproperly made ; and that, upon mature considera-
tion, it will be restored by the United States.

The amount which is considered yet due, then, on acconnt of removal, stands thus:
For removing 13,026, at $20 per head, $260,520; the one-third part of which amount,
with interest since June 12, 1838, will.be added to the subsistence money, making in the
aggregate nearly halt a million of dollars yet due to the Old Settler Cherokees on these
two items alone. There are numerous other charges made against the Old Settler
fund which they deem vo be ““improper.” They are charged with the value of im-
provements and ferries, paid for, to the Eastern Cherokees, (unoumlnfr to $1,700,144.39.
For depredations committed npon the property of Eastern Chero]wes, the sum of
$266,894.09, and for debts and claims upon the Cherokee Nation East and other
expenditures of siinilar character, the sum of $101,343.31. All these charges the
0ld Settlers helieve are improperly made against the fund belonging to them. And
they entertain the solemn conviction that any impartial tribunal selected and
organized Ly the President and Senate of the United States, who will investigate
all the complicated questions arising out of the various treaties with the Cherokees,
will so construe the treaty of 1846 taken in its connection with the treaty of
1835-736, as to relieve the ¢ Old Settlers” from ev ery one of the onerous and im-
proper charges above referred to. The undersigned, therefore, composing the whole
population known as ¢“Old Settlers” or ““Western Cherokees,” citizens of the Cher-
okee Nation, now submit this protest and hnmble appeal to you, as superintendent
of Indian affairs, to be communicated to the Commissioner of Indian Affairs at
Washington for submission to the President of the United States, by the hon-
orable the Secretary of the Interior and to the Senate and Honse of Repre-
sentatives. In the plaiu and homely statements and commentaries snbmitted by
this paper the “Old Settlers” (who have always been the steadfast friends of -
the United States, giving less trouble to the Government than any tribe of Indians
living) beg leave, in conclusion, respectfully to say to the authorities of that Gov-
ernment, which assumes toward them the double character ot guardian and trustee,
that they appeal not to their pity, to their sympathies, to their inagnanimity (although
they may be deserving of all these), but they boldly and coutidently appeal to the high
sense of justice entertained DLy the representatives of the greatest nation on barth
and they feel confident that they will not appeal in vain.

In plrﬂsentmur this paper, the undersigned make known that the counsel of the ¢ Old
Settlers,” Samuel C. Stambough, is heubv continued as sueh, aud anthorized to ap-
pear on their behalf before any tribuual of the United States Government.

With respect and regard, your friends,
[Signatures omitted.]

Col. JouN DRENNEN,

Superintendent Indian Affairs.

From which it will be seen that they urge that the accountiug officers of the United
States committed errors against them by xmproperlv charging them with the removal
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and subsistence of the 18,026 Eastern Indians, at $53.33% per head, amounting to
$961,386.66, for the same reasons aforesaid. And from that time up to the present
claimants have been prosecuting this claimm against the Government upon these al-
leged errors. And after obtaining several favorable reports from Senate committees
for the amount claimed the Senate during the last Congresas referred the whole mat-
ter to the honorable Secretary of the Interior, with. instruction to have the matter
fully investigated, the accounts restated, and report the result thereof back to Con-
gress. And for the purpose of making said investigation the honorable Secretary
employed Mr. C. C. Clements, who made an exhaustive report, aud finds the Govern-
ment indebted to c¢laimants in the sum of one million one hundred and twenty odd
thousand dollars. The honorable Commissioner of Indian Affairs made his separate
report to the same etfeet, both of which were approved by the honorable Secretary
himself. Allof which appear in said Executive Document No. 14, whicl is as follows :

[Senate Ex. Doc. No. 14, Forty-cighth Congress, first session.]

Message from the President of the Uniled States iransmitting a communication of the 12th
instant from the Secretary of the Interior, submitting report of Commissioner of Indian
Affairs of December 8, 1833, on ihe subject of the ““ Old Settler” or “1l'estern Chero-
kecs.”

To the Senate and House of Represeniatives:

I transmit herewith a commnnication of the 12th instaut from the Secretary of the
Interior, submitting a report of the Commissioner of Indian Atfairs of December g,
1883, and accompanying papers, on the subject of the ““Old Settler” or ¢ Western
Cherokees.”

CHESTER A. ARTHUR.

EXECUTIVE MANSION,

December 17, 1833,

DEPARTMENT OF THE INTERIOR,
Mashington, December 12, 1833,

Sir: I have the honor to submit herewith a copy of report from the Commissioner
of Indian Affairs of the 8th instant, with its inclosures, on the subject of the ¢laim
of the ““Old Settler” or * Western Cherokees.”

By a provision in the sundry civil appropriation act, approved Angust 7, 1832, the
Secretary of the luterior was required to investigate this and other matters relating
to the several bands of Cherokee indians, and report to Congress thereon.

The report (extract herewith) submitting the result of the investigation made
upon this subject was submitted to the President by me ou the 3d ot February, 1833,
and by him laid before the Senate. (See S. Ex. Doc. No. 60, Forty-seventh Congress,
second session.)

Congress took no definite action on the subject, owing, it is presumed, to the press
of othier business and the short time remaining before the final adjonrnment.

I have seen no reason to change the views expressed by me in my former report on
the case ; and, concurring in those ot the Comnmissioner of Indian Affairs in his report
of the 8th instant, above referred to, tavoring an early adjustment of the matter, I
respectfully recommend that the papers may be presented to the Congress.

I have the honor to be, very respecttully, your obedient servaut,
H. M. TELLER,
Secretary.
The PRESIDENT.

DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
Washington, December 8, 1883.

SIR : My report of January 31, 1883, and the report of Special Agent Clements, of
January 24, 1833, upon the claim of the ‘“ Old Settlers” or ¢ Western Cherokees,” made
in accordance with the act of August 7, 1882 (22 Stat., 323), were submitted by you to
the President nunder date of February 3, 1833, and on the 7th of February the papers
were transmitted by the President to Congress, but that body took no definite action
looking to the adjustment of the elaim, owing, no doubt, to the press of work and the
want of time on acconnt of the near approach of the end of the session.

I now have the honor to transmit herewith, in duplicate, the papers above referred
to, with the request that fhe matier be again laid before Congress, with a recommen-
dation for early and favorable action.
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of the Mississippi who emigrated prior to the treaty of 1835.” (Rev. Ind. Treaties,
pp. B1-82.)

The investments and expenditures to be deducted from the $5,600,600 fnnd, as
enumerated in article fifteen of the treaty of 1835, are for improvements, ferries,
claims for spoiliations, removal, subsistence, debts, and claims upon the Cherokee Na-
tion, additional quantity of land, goods for the poorer class of Cherokees, and the
geveral sums for the national fund. (Ib., p. 75.)

By the fouyth article of the supplementary articles to the treaty of 1835 the
$100,000 appropriaterd in that treaty for the poorer classes of Cherokees was added to
the permanent national fund, thereby increasing it to $500,000. (Ib., p. 78.)

In the settlement with the ‘“ Old Settlers” or Westeru Cherokees, under the treaty
of 1846, the eighth article of the treaty of 1835, to which reference is therein made,
fixed the amount for remicval and subsistence to be charged to the aggregate fund at
$54.33 per capita. (Ib., p. 70.)

The joint resolution of Augnust 7, 1248, required the accounting officers of the Treas-
ury to make to Congress a just and fair statement of the claims of the Cherokee Nation
of Indians according to the principles established by the treaty of August, 1846, be-
tween the United States and those Indians. This statement was submitted December
3, 1849 (Senate Ex. Doec. 176, Thirty-first Congress, first session), and was recognized
and adopted by Congress in making a final settlement with said nation under the act
of February 27, 1851 (9 Stat., p. 572-3), which appropriated the sum of $724,603.37,
with interest, for that purpose. The same statement was also adopted by Congress
so far as applicable under the provisions of the fonrth article of the treaty of 1846 in
etfecting a tinal settlenient with the ‘¢ Old Settlers” nnder the act ot September 30,
1850 (9 Stat., p. 536), appropriating the suin of $532,806.90, with interest, in payment
of their account against the United States. (Rep. 176, Senate Com., Thirty-first Con-
gress, tirst session.)

In adopting the above statement made by the acconnting officers of the Treasury,
the ¢“Old Settlers” are charged by the Senate committee “for removal and subsistence
of 13,026 Indians, at $53.33% per head, $961,356.66.” I am satistied that thisisan over-
charge. The eighth article of the treaty of 1#35 provides that ¢ the United States
also agree and stipulate to remove the Cherokees to their new homes and to subsist
them one year after their arrvival there.” (Rev. Ind. Treaties, p. 70.) This language
imports pecnniary respousibility on the part ot the Government, and, in the talk
which was sent by President Jackson to the Cherokees to explain the advantage of
that sreaty, he mentions that the stipulations oftered ‘¢ provide for the removal, at
the expense of the United States, of your whole people, and for their subsistence a
yvear after arrival in theirnew country.” It would seem that the Indians so nnder-
stood this martter, and that the Senate recognized the fact that all expensesincurred
by thewm, tor and on acconnt of removal and subsistence, should be borne by the
United States. In support of this proposition, articles 2 and 3 of the supplement-
ary articles to the treaty of 1835 provide that, ¢ Whereas the Cherokee people have
supposed that the sum of $5,000,000, fixed by the Senate in their resolution of — day
of March, 1835, as the value of Cherokee lands and possession east of the Missis-
sippi River, was not intended to include the amount which may be required to remove
them, nor the value of certain clais which many of their people had against citizens
of the United States, which suggestion has been confirmed by the opinion expressed
to the War Department by some of the Senators who voted upon the question; and
whereas the President is willing that this subject should be referred to the Senate for
their consideration, and if it was not intended by the Senate that the above-mentioned
sum of $5,000,000 should include the ohjects herein specified, that in that case such
further provision should be made therefor as might appear to the Senate to be just.
It is therefore agreed that the sun of $600,000 shall be, and the same is hereby, allowed
to the Cherokee people to include the expense of their removal and all claims of every
nature and description against the Government of the United States not herein other-
wise expressly provided for, and to be in lieu of the said reservations and pre-emp-
tions (provided for in articles 12 and 13 of the treaty), and of the sum of §:300,000 for
spoliations described in the first article of the above-mentioned treaty. This sumn of
$600,000 shall be applied and distributed agreeably to the provisions of the said treaty,
and any surplus which may remain after removal and payment of the claims so as-
certained shall be tnrned over and belong to the edncation fund.” (Ib., p. 78.)

Hou. Casey A. Harris, Commissioner ot Indian Affairs, in his letter of July 25, 1836,
to the board of commissioners authorized by the seventeenth article of the treaty to
examine and adjudicate Cherokee cluims, refers to the above supplementary article as
follows: ** The suin of $300,000 is appropriated to pay claims for spoliations; it they
shonld fall short of this sum, the balance will be applicable to the expenses of remov-
ing the Cherokees.” )

Again, in his letter of January 25, 1838, to Lientenant Van Horn, disbursing agent
for the removal and subsistence of those Indians, the Commussionersays: * The claims
for which requisitions have been made by the commissioners amount to $210,000, and
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Here was a clear legislative affirmation of the terms offered by the Indians and ac-
ceded to by the Secretary of War. It was agreed by the Secretary of War to con-
sider the expenses of removal and subsistence, as intended by the treaty of 1835, to be
borne by the United States, and Congress affirmed his act by providing that no part
of the $1,047,067 should be taken from the treaty fund. It was made auxiliary to the
$600,000 provided for in the third supplemental article, a fund for removal and other
expenditures independent of the treaty fund and in full of these objects.

It will be observed that the act of June 12, 1838, provides that a part of the sum
appropriated was for the ‘‘ object of aiding in the subsistence of the Indians for one
year after their removal West. The actual expense of subsistence was found to be
$800,528.31, being in excess of the estimate on which the appropriation was based of
$189,422.76, and this excess was provided for by the act of September 30, 1850. ( 9th
Stat., p. 556, and Rep. 176, Senate Com., Thirty-first Congress, first session.)

Here, then, was a total allowance and appropriation of $1,836,489.76, mainly to pay
the expenses incurred by the removal and subsistence of the Cherokees.

Notwithstanding the circumstances which surrounded these last appropriations, it
is not, perhaps, fair to assume nor reasonable to suppose that in their action Congress
was influenced solely by considerations of public policy. It would seem, rather, that
they recognized the fact that the Cherokees had some grounds at least for the inter-
pretation of the treaty of 1835, making it obligatory upon the United States to emi-
grate them to their new homes and subsist them for one year after their removal.

Now, if the Government was bound by the terms of that treaty to remove and sub-
sist these Indians at the expense of the United States, no part of the $5,000,000 fund
was properly chargeable with those expenditures; but the $600,000 allowed by the
third supplementary article to that treaty, appropriated July 2, 1336, the appropria-
tion of $1,047,067 on July 12, 1838, and the appropriation of $18Y,422. 76 on September
30, 1850, were alone available for these purposes.

I assume that the ‘“ Old Settlers” were properly chargeable with all expenses in-
curred for removal and subsistence which were paid out of the $600,000 fund, and for
these expenses alone ; otherwise they would have been entitled to credit for the sub-
sequent appropriations made to meet those expendipures. The appropriation of
$1,047,067 in June 1838, was for a specific purpose. It was in full for the removal and
to aid in the subsistence of the Cherokees then east of the Mississippi. The Cherokees
then east were properly chargeable with those expenses, at least to the extent of that
appropriation, and therefore in the settlement with them, under the ninth article of
the treaty of 1846, they were entitled to credit for that amount. If the ‘‘Old Settlers”
were to be charged with the removal and subsistence of the Cherokees who emigrated
after June 12, 1333, I am unable to understand why they were not also entitled to a
credit for the appropriation made for their emigration and subsistence.

To determine, then, the number of Cherokees removed prior to June 12, 1838, under
the provisions of the treaty of 1835, is deemed important in arriving at a fair and
equitable settlement of the claim of the Western Cherokees, and this has been found
exceedingly difticult. According to the estimates made by the Secretary of War in
his letter of May 25, 1833, to Congress, the number was about 2,495. On the other
hand, the Cherokee census of 1835 shows that the whole number of Indians then east
of the Mississippi was about 16,743 (Senate Doc. 120, p. 535, Twenty-fifth Congress,
second session). Of this nnmber John Ross removed about 13,149 after June 1:2, 1833
(Ex. Doc. 65, p. 17, H. R., Thirtieth Congress, first session), and the number then re-
maining, as shown by the Mullay roll, in the Indian Office, was 1,517. This would
make about 2,077 removed prior to the emigration under Ross.

For the purposes of this settlement, I have adopted the estimates of the Secretary
of War. The appropriation of June 12, 1838, was based upon these estimates in so
far as they related to the number of Indians then to be removed, and it would seem
that the conditions were then more favorable for ascertaining the actual population
of the nation than when the census was taken.

I am therefore inclined to the opinion that a fair and equitable statement of the
¢ 0ld Settlers,” or Western Cherokee Indians, against the United States would be as
follows:

Cr.

By the fund provided by the treaty of 183536 ... ... .......... ... $5, 600, 000. 00
From which are to be deducted. under the fourth article of the treaty

of 1846, the snms *‘ properly chargeable” under the fifteenth article of

the treaty of 13835, which, according to the report of the accounting

officers (except for removal and subsistence), will stand thus:

For improvements «...ccoeeees cocces cacoasacaaceeaennn $1, 540, 572, 27
FOT fOrTies . . ccue cocaae tamceeiaccce e ccaencaacans 159, 572. 12
For spoliations. ..o ioeers i iie i e i iaaaan 264, 894. 09
For removal and subsistence of 2,495 Indians, at $53.33 a
head.....ocooeenenne... eeiieenaanecenn tetee eeeenaan 133, 058. 35

H. Rep. 342——
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Debts and claims upon the Cherokee Nation, viz:

National debts (tenth article) ....... ...... $13, 062. 06
Claims of United States citizens (tenth ar-

ticle) oo i e e 61, 073.49
Cherokee committee (twelfth article) ....... 22,212.76

- —  $101,348.31
Amount allowed United States for additional quantity

ofland ceded .- .. oo i e i acnas 500, 000. 00

Amount invested as general fund of the nation......... 500, 830. 00

Unexpended balance of the $600,000 appropriation...... 39, 300. 00
Making in the aggregate the sum of. .. ... ... cceeeieii. $3,239, 625,14

Which, being deducted from the treaty fund of $5,600,000, leaves the

remduum contemplated by the fonrth artiele of the trea.fv ‘of 1846, of. 2,360, 374. 86
Of which amount one-third is to be allowed to the * Old Settlers,” being . 786, 791. 62
Together with interest thereon at 5 per cent. per annum trom "June 12

1838, to September 22, 1851, when a payment of $532,596.90, with in-

terest was made (Conrf Globe p. 1760, Thirty-first Cougress thirty-

first scssion, and act of September 30, 1850, 9th Stat., p. 556).. ... ... 522,342, 21
Deduct above payment, with interest, as credited.................... 837, 480. 15
Balauce due the ““Old Settlers” ... . ..o .ol 451, 653. 68

Together with interest thereon at 5 per cent. per annum from September 22, 1851,
as provided by Senate resolution of September 5, 1850. (Cong. Globe, vol. 21, part 2,
p- 1760, 1849-°50.)

Respecting the co}lection and distribution of the moneys dne these Indians, it ap-
pears that, acting under the authority of that clause of the second article of the
treaty of 1846 which provides that **all party distinctions shall cease, except so far
as they may Dbe necessary to carry out this convention or treaty,” the ¢ Old Settlers’’
held a couvention or council November 22, 1875, at Tahlequah, the capital of the
Cherokee Nation, for the consideration and determination of the best course to pur-
sue and means to be adopted by them to secure a fair and just settlement with the
United States of all matters under or growing out of said treaties. That convention
resolved to prosecute their claim to a speedy, just, and final settlement and payment
of what shiould upon such a settlement be fonnd due from the United States, and to
that end appointed three of their own people as commissioners, with full power and
authority to represent them in the prosecution of their c¢laim. These commissioners
were also authorized to employ such legal assistance as they might deem necessary to
a successful prosecution of the claim, and for the purpose of defraying all the expenses
of said prosecution the convention or council set apart and appropriated 35 per cent.
of whatever sum might thus be recovered or secured to said Indians, ‘“or so much
thereof as might be necessary” for that purpose. A duly attested copy of the pro-
ceedings of that convention is now on file in this Department

A similar council of these Indians was held at the same place on April 28, 1877,
when J. M. Bryan, esq., one of their commissioners, was appointed their treasurer,
and authorized to receive from and receipt to the proper officer or officers of the Gov-
ernment for the 35 per cent. thus set apart for the purposes above stated. This au-
thority, conferred upon Mr. Bryan as their commissioner and treasurer, was reaffirmed
and continued by similar councils held at the same place November 20, 1880, Novem-
ber 17, 1881, and October 13,1882, By the resolutions of their council of November
17, 1881 the objects for which the sum of 35 per cent. was set apart and approprmted
by the council of 1875 are specifically enumerated as follows, namely :

‘“To pay the expenses of the several councils held by their people for the purpose
of considering and directing the collection of their claim from 1875 until the same
should be collected and final payment and full settlement made with their treasuarer;
to repay moneys borrowed by the ¢ Old Settlers’ for the purpose of prosecuting their
claim } to pay their commissioners for their services and expenses; to pay their treas-
urer for his services; and to pay attorneys emploved by their commissioner and treas-
urer, according to contracts with them for services actually rendered in the prosecu-
tion of their claim.”

At the last council held by the Indians, on October 13, 1882, the following resolu-
tions were unanimously adopted, viz:

¢ Whereas we, the ‘Old Settler’ or Western Cherokee Indians, have ever since
about the year 1851 been appealing either to the Departinent of the Interior of the
United States or Congress, praying for the settlement and payment of our claims
arising .against the General Government, growing out of the treaties between our
people and the United States, and the several acts of Congress in relation thereto:
Therefore,

‘“1st. Be it resolved by the ¢ Old Settler’ or Western Cherokee Indians in general council
assembled, That we fully and highly appreciate the action of Congress in inserting a
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provision in the bill making appropriations for sundry civil expeunses of the Govern-
ment for the tiscal year ending June 30, 1533. and for other purposes, authorizing and
directing the honorable Secretary of the Interior to investigate and report to Con-
gress what, in his opinion, would be an equitable settlement of all matters ot dispute
between any bands or parts of the Cherokee Indians and the United States arising
from or growing out of treaty stipulations or the laws of Congress relating thereto ;
and that, though our claims have been loug deferred, we hereby express our thanks
to Congress for thus providing for a just and equitable settlement with us.

24, Be it resolred, That we respectfully but earnestly request that Congress, in
making necessary appropriations to pay whatever amount may be found to be due us
assuch ¢ Old Settler’” or Western Cherokee Indians upon such investigation and re-
port by the honorable Secretary of the Interior, shall direct the payment of the same
to be made in accordance with the resolution for that purpose adopted by the gen-
eral conneil of the ‘Old Settler’ or Western Cherokee Indians on the 22d of November,
1875, and which has been reatfirmed by said Indians by like general councils, held
respectively in 1876, 1877, 1379, 1830, 1581, and which we do hercby again reaftirm,
and ask that the per cent. therein named be paid to Col. J. M. Bryan, our special
commissioner to prosecute our said claims, and oar treasurer, to be applied by him as
stipulated and provided in said resolution of November 22, 1375, and that the said
J. M. Bryan be, and he is hereby, anthorized and fully empowered to receive from the
proper disbursing officer or officers of the United States the amount of said per cent.
upon whatever sum may be allowed said Indians and appropriated by Congress as
aforesaid, and to execute a receipt in full therefor to the United States tor, and on be-
half of, all of said ¢ Old Settler’ or Western Cherokee Indians, and that the balaunce of
such amonnt so found due, aud to be distributed per capita to cach and every ‘Old
Settler’ or Western Cherokee Iudian, according to the fourth article of the treaty of
1846: Provided, That before the said J. M. Bryan, treasnrer and commissioner of the
“0ld Settler’ Cherokees, draws the amount of (35 per cent.) 35 per cent., as above
provided, he shall be required to file a bond to the satisfaction of the Secretary of the
Interior, conditioned upon disbursing the said money according to the authority
granted him by the ¢Old Settlers’ conventions of 1875 to 1832, inclusive.”

Duly certified copies of the proceedings of the several councils, as above mentioned,
are now on tile in the Interior Department.

Therefore, in view of all the facts stated in this report, I recommend that an appro-
priation be made to pay the said sum of $421,653.68, with interest, so found due the
4+0ld Settler” or Western Cherokee Indians, and that the same be paid in accordance
with their request, as expressed by them in their several resolutions above mentioned
and the fourth article of the treaty of 1846.

Very respecttully,
C. C. CLEMENTS, -
Special dgent.
The Hon. SECRETARY OF THE INTERIOR.

From which it will be seen that Mr. Clements gives claimants credit for full amount
of treaty fund, $5,600,000, and only charges them with the removal and subsistence
of 2,495 Eastern Cherokees, at $53.334 per head, amounting to $133,058.35, being
the number of Cherokees emigrating under the treaty of 1835 and the supplement
of 1536, and prior to the act of Congress of June 12, 183R, appropriating, pursuant
to the contract of the Secretary of War with John Ross, $1,047,067, for the purpose
of removal and subsistence of the remainder of said Indians, assuming that under the
eighth article of the treaty of 1835, the Government was bound to remove and sub-
sist all the Eastern Cherokees for one year, and entirely ignores t.e fifteenth article
of said treaty, which expressly says that that expense shall be borne by them. But
as the theory urged in the protest for this claim and the theory adopted by Mr. Clem-
ents and the honorable Commissioner of Indian Affairsentirely differ, your committee
will review them separately ; first, the one nrged in the protest, and, second, the one
adopted by Mr. Clements and the honorable Commissioner.

In answer to the clain under the protest, your committee might urge payment as
a bar to a further recovery, because the act of Congress of September 30, 1850, mak-
ing the appropriation of tiie amount then found due claimants by the accounting offi-
cers of the Government, coupled a condition or proviso to it, as follows:

‘“Provided, also, that the Indians who shall receive the said money shall first re-
spectively sign a receipt or release, acknowledging the same to be in full of all de-
mands under the fourth article of said treaty [meaning the treaty of 18467.”

This coudition or proviso being a part of the act when claimants accepted the
money under it, they accepted the conditions also; and as Col. John Dunmen was but
a special agent of the Government to make the per capita distribution, upon the con-
ditions or proviso created in the act, he had no other power, and could not bind the
Goverument to further liability by allowing recipients to file protest on receiving
their pro rata share of said appropriation. But a generous Government, dealing
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charges, and investments were particularly enumerated in the fifteenth article of the
treaty of 1835, which treaty fixed the terms of the sale of the lands by the Eastern
Cherokees to the United States.

And by this rule of settlement the Government, as heretofore shown, settled with
claimants, and paid them the sum of $337,430.15, which they received under protest,
and for cause of protest claim that in making this settlement the accounting officers
committed an error by charging them with the items of removal and the one year’s
subsistence of the Eastern Cherokees, as heretofore stated ; they do not deny but what,
under the terms of the treaty of 1835, it would have been a proper charge, but really
admit it by insisting that the said treaty fund had been relieved of that charge by
virtue of the contract of the Secretary of War with the Eastern Cherokees atter the
treaty of 1835 was concluded.

And as a further evidence that the new contracts made with the Eastern Cherokees,
after the conclusion of the treaty of 1335 and the snpplement of 1836, to remove and
subsist theni for one year at the expense of the Government, does not apply to claim-
ants and inure to their benefit, we have only to look at the terms of the treaty of .
1846, keeping in view the antecedent facts. These new contracts that relieved the
treaty fund of the item of removal and subsistence as to the Eastern Cherokees were
made more than ten years prior to the treaty of 1846, and were well known to the
various contracting parties, and if they had intended to give claimants the benefit of
those new contracts with the Eastern Cherokees the treaty of 1846, fixing the differ-
ent rules of settlement with each faction, would have so stated. And your commit-
tee respectfully submit, why Jay down separate rules of settlement with these two
factions in that treaty if the same debits and credits were to be computed with both?
And as conclusive proof that claimants were not to be relieved of that item, and
that the respective parties to the treaty of 1846 well knew the effect of the new con-
tracts with the Eastern faction and did not intend for it to apply to claimants, they
expressly state in the fourth article of the treaty of 1846 that in estimating the ex-
pense of removal and subsistence of an Eastern Cherokee, to be charged to the aggre-
gate fund of $5,600,000 above mentioned, the sum for removal and subsistence stipula-
ted in the eighth article of the treaty of 1835 as commutation money in those casesin
which the parties entitled to it removed themselves, shall be adopted, which we tind
by reference to the said eighth article to be $53.33% per head, thereby limiting that
item of expense as to claimants to a fixed sum, and was not left open and referred to
the Senate as umpire by the eleventh article of that treaty, as claimed by claimants.
The said eleventh article on its face shows that this item as to claimants was not re-
ferred to the Senate, but that the reference alluded to in said article related solely to
the Eastern faction of Cherokees. The following words of said article 11 proves this,
to wit:

‘ Which shall decide whether the subsistence shall be borne by the United States
or the Cherokee funds; and if by the Cherokees, then to say whether the subsistence
shall be charged at a greater rate than $33.33 per head.”

The above language clearly shows that claimants are not included in the eleventh
article. This article, as will be noticed, only referred the item of subsistence to the
Senate, it being the only one in dispute between the Government and the Eastern
branch of the Cherokees, while the fourth article of same treaty, as heretofore shown,
-fixes the charge of removal and subsistence as against claimants at $53.33% per head.
The item of removal was not in dispute between the United States and the Eastern
Cherokees. But if there remained the slightest doubt as to the item of removal and
subsistence, as specified in the fourth article of the treaty of 1546, being a proper
charge as against claimants, the twelfth article of said treaty would place it beyond
all question, which article is as follows:

‘““ARTICLE 12 a. The Western Cherokees, called ¢ Old Settlers,” in assenting to the
general provisions of this treaty in behalf of their people, have expressed their fixed
opinion that in making a settlement with them upon the basis herein established the
expenses incurred for the removal and subsistence of Cherokees after the 23d day of
May, 1838, should not be charged upon the five millions of dollars allowed to the
Cherokees for their lands under the treaty of 1835, or on the fund provided for by the
third article of the supplement thereto, and that no part of the spoliations, subsist-
ence, or removal, provided for by the several articles of said treaty and the supple-
ment thereto, should be charged against them in their settlement for their interest in
the Cherokee country east and west of the Mississippi River. And the delegation of
¢ 0ld settlers” or Western Cherokees propose that the question shall be submitted,
with this treaty, to the decision of the Senate of the United States of what portion, if
any, of the expenditure made for removal, subsistence, and spoliations, under the
treaty of 1835, is properly and legally chargeable to the five million fund, and they
will abide by the decision of the Senate.”

Claimants, by agents and attorneys, Messrs. Wilshire and Hurd, claim that this
section was not ratified, but was stricken out by the Senate. If so, that only proves
the stronger that the charge therein proposed to Le submitted was to remain a legal
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and proper charge against the treaty fund, as far as claimants were concerned. For
the purpose, however, of reaching the interest of the contracting parties it is per-
fectly immaterial whether it was stricken out by the Senate or not. It shows con-
clusively and positively that elaimants understood and well knew that the items of
removal and subsistence of an Eastern Cherokee, at the rate of $53.33% per head, was
to be charged to the treaty fund of $5,600,000 in making settlement with them for
their alleged interest in the proceeds of thie lands east of the river ceded to the United
States by the Eastern Cherokees, under the treaty of 1835, as enumerated in the fif-
teenth article of that treaty, and reatfirmed in the fourth article of the treaty of 1346,

The twelfth section proves most conclusively that the question as te the proper or
improper chargze of the item of removal and subsistence, as to the claimants, was not
referred to the Senate, as umpire, by the eleventh article of the treaty of 1346, as
claimed by them, and that the eleventh article only referred to the question as the
charge of those items to the Senate, as nmpire, as between the United States and the
Eastern Cherokees, and that the finding of the Senate, as such nmpire, in favor of the
Eastern Cherokees on those items only etfected the settlement with the Eastern
Cherokees, and did not inure to claimants, as by them alieged.

Your committee, in auswer to the theory adopted by Mr. Clements and the honor-
able Commissioner of Indian Affairs, beg leave to say, that it will be observed that
Mr. Clements and the honorable Commissioner assume aud take the high ground that
under the treaty of 1835 the expense of removal and subsistence ot the Eastern Chero-
kees were to be borune by the United States, and not to be dedncred from the treaty
fund of $5,600,000. This, they say, is so independent of the after contracts and ap-
Ppropriations by Congress, and that inasmuch as claiinants were to be paid one-third
of the net proceeds of the sale of the lands East, that under the fourth article of the
treaty of 1846 the item of removal and snbsistence therein mentioned was an im-
proper charge against the treaty fund of 5,600,000, under the treaty of 1%35-'36 and
1846, except as to the 2,495 Indians at $53.33% per head that emigrated nnder the
treaty of 1835, and vrior to the additional appropriation made July 12, 1338; and to
sustain this theory they recite and rely solely upon the eighth article of the said
treaty of 1535, and igunore the titfteenth article of said treaty. It will be observed
from the report of Mr. Clements that in restating the accounts of claimants he gives
them credit for the full amount of the $5,600,000, the treaty fund, and only charges
them for the removal and subsistence of the said 2,495 Indians, at $53.33% per head,
amounting to $133,058.35, instead of the entire Eastern band, amounting to 18,026,
at that rate aggregating $961,386.09.

The bonorable Commissioner of Indian Affairs proceeds witlh his separate report
based upon the same theory, the only ditterence being in the mode or manner of stat-
ing the accounts. He first ascertains what amount is due claimants under the rule
laid down in the fonrth article of the treaty of 1846, omitting any charge for re-
moval and subsistence, and fronr the amount thus fonnd due deducts one-third of the
$133,058.35 tor the removal and subsistence of the 2,495 Indians, at $53.33% per head,
while Mr. Clements deducts the whole amount of $133,053.35, with all the other
charges, from the treaty fund of $5,600,000, and then takes one-third of the remainder
for the amount due claimants. Thereby they both reach the same result, but by dif-
ferent methods of calculation. Now the question is, under the treaty of 1335-'36, was _
the removal and subsistence of the entire eastern part of the Cherokees to be borne
by the United States or by the treaty fund of $5,600,000. If by the Government,
then Mr. Clements and the honorable Commissioner of Indian Affairs are correct, and
the United States is indebted to claimants in the amount herein claimed, but if by
the treaty fnnd, the Government does not owe them a cent. As beretofore stated,
Mr. Clements and the honorable Commissioner of Indian Affairs rely solely upon the
eighth article of the treaty of 1835, which says:

““The United States also agree and stipulatate to remove the Cherokees to their
new homes, and to subsist them for one year after their arrival there, ete.”

As to what party shall bear the expense the eighth article is entirely silent. But
the fifteenth article of the same treaty,the one seemingly overlooked by Mr. Clements
and the honorable Commissioner, nses this language :

‘It is expressly understood and agreed between the parties to this treaty, that after
deducting the amount which shall be actually expended for the payment for improve-
ments, ferries, claims for spoliations, removal, subsistence, and debts and claims upon
the Chierokee Nation, and for the additional quantity of lands and goods for the poorer
class of Cherokees, and the several sums to be invested for the general national funds
provided for in the several articles of this treaty, the balance, whatever the same may
be, shall be equally divided, &e.”

This article is clear and definite, and not necessarily in conflict with the eighth
article of said treaty above cited. They should be constrned together, and givensuch
construction as will permit them to both stand. Then it will be seen that under the
eighth article of said treaty the Government bound herself to remove and subsist the
Cherokees to their new home; that is, furnish the transportation and means of re-
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moval, and superintend the same, and after their arrival West to furnish rations for
the one year’s subsistence. And the fifteenth article expressly says the expense of both
shall be borne by the treaty fund and deducted from it, &c.; to maintain this con-
struction your committee call attention to the preamble of the supplement of 1836,
which says:

‘‘ Whereas the Cherokee people have supposed that the snm of $5,000,000, fixed by
the Senate in their resolution of —— day of March, 1835, as the value of the Cherokee
Jands and posessions east of the Mississippi Rlver was not intended to include the
amount which may be required to remove them, &e.

This shows that the Government understood dlfferently. As farther proof that the
expense of removal and subsistence was to be borne by the Indians, we find in a letter
of the Secretary of War addressed to John Ross and other leading Cherokees of the
Eastern band, dated , 1836, which was after the treaty of 1835 was concluded,
the following words:

““The United States having allowed the full conslderatlon for their country nothing
further wonld be allowed for removal and subsistence.”

We also find in the report of the Hon. William K. Sebastian, of Arkansas, chairinan
of the Senate Committee on Indian Affairs, made at the time this qnestion was settled
by the Senate as umpire, the following words:

‘“We have no doubt by a strict constroction of the treaty of 1835 the removal and
one year’s subsistence was a proper charge against the treaty fund.”

From these and all the circumstances connected with the history of this long and
complicated transaction, your committee are clearly of the opinion that under the
treaty of 1835, that the entire expense of removal and subsistence was to be borne by
the treaty fund and not by the United States, as assumed by Mr. Clements and the
honorable Commissioner of Indian Affairs.

The subsequent contract made with them by the Secretary of War to remove them
and subsist them at the expense of the United States, and the appropriation made by
Congress June 12, 1833, of $1,047,067 for that purpose, proves most conclusively that
under the treaty 'of 1835 and 1836 that expense was to be borne by the Indians and
deducted from their treaty fund; for, it not so, why make new contracts and appro-
priations for that purpose? If, as contended by Mr. Clements, that under the treaty
of 13835 and 1836 the expense of removal and subsistence of the Eastern Clierokees
were to be borne by the Government and not to be deducted from the original treaty
fund of $5,600,000, why the use of makiug a subsequent new contract for the Govern-
ment to hear that expense and appropriate the money to carry ont the new bhargain?

Your committee find that the Hou. John A. Logau, during the last session of the
Forty-sixth Congress, from the Senate Committee on Indian Affairs, submitted a very
elaborate report upon this claim, in which he assumes that under the treaty of 1828
between claimants and the United States, that claimants acquired an exclnsive in-
terest in the territory west, where they now reside, and to sustain this assumption
refers to the second article of the said treaty of 1828. In this theory your committee
can not agree. Ior the very preamble of that treaty, as heretofore shown, says to the
contrary, in these words :

‘“ Whereas it being the anxiouns desire of the Government of the United States to
secure to the Cherokee Nation of Indians, as well those now living within the limits
of the Territory of Arkansas as those of their friends and brothers who reside in
States east of the Mississippi, and who may wish to join their brothers of the West,
a permanent home, and which shall, under the most solemn guarantee of the United
States be theirs forever, &c.”

Again, the eighth article of the same treaty says:

‘“ ARTICLE 8. The Cherokee Nation, west of the Mississippi, by this agreement freed
themselves from the harassing and ruinous effects consequent upon a location amidst
a white population, and secured to themselves and their posterity, under the solemn
sanction of the Government of the United States, as contained in this agreement, a
large extent of unembarrassed country, and that their brothers yet remaining in the
States may be induced to join them and enjoy the repose and blessings of such a state
in the fature, it is further agreed, upon the part of the United States, to each head of
a Cherokee family now residing within the chartered limits of Georgia or of either of
the States east of the Mississippi, who may desire to remove west, shall be given on
enrolling himself for emigration a good rifle, a blanket, a kettle, &e.”

And, again, these claimants, in the tourth article of the treat,y of 1846, admit that
they did not acquire an exclusive title to the western country in the treaty of 1828,
but that said territory was intended in that treaty to be the home of both factions of
the Cherokee tribe, both east and west.

The langnage of that fourth article is as follows:

““That under the provisions of the treaty of 1828, as well as in conformity of the gen-
eral policy of the United States in relation to the Indian tribes, and the Cherokee
Nation in particular, that that portion of the Cherokee people known as the ““Old
Settlers ” or Western Cherokees had no exclusive title to the territory ceded in that







