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By a supplemental agreement concluded February 17, 1831 (7 Stat., 346), this limit-
ation was changed so as to require the President to prescribe the time for removal
and settlement.

The claim of the Menomounees that they had not reccived any v mlue from the New
York Indians for the lands in Wisconsin does not appear to be well founded. In the
treaty between these Indians, August 18, 1821, approved by the President February
9, 1822, the receipt of $500 is acknowledged, and a receipt, dated September 16, 1822,
acknowledges the payment of $1,500 in goods.

The preamble to the treaty between the United States and the New York Indians
concluded January 15, 1833 (7 Stat., 550), recites that, with the approbation of the
President of the United States, purchases were made by the New York Indians from
the Menomonee and Winnebago Indians of certain lands at Greeun Bay, in the Terri-
tory of Wisconsin, and after much difticulty and contention with those Indians coun-
cerning the extent of that purchase, the whole subject was finally settled by a treaty
between the United States and the Menomonee Indians, concluded in February, 1831,
to which the New York Indians gave their assent on the 17th of October, 1232; that
Ly the provisions of that treaty 500,000 acres of land were secured to the New York
Indians of the Six Nations and the St. Regis tribe as a future home, on condition
that they all remove to the same within three years or such reasonable time as the
President should prescribe ; and that the President is satisfied that various consider-
ations have prevented those still residing in New York from removing to Green Bay,
&e.  In view of which facts the treaty was made.

By the first article of that treaty the several tribes of New York Indians ceded and
reslinguished to the United States all their right, title, and interest to the lands secured
e them at Green Bay by the Menomonee tl‘eat§‘ of 1831, except a certain tract re-
served.

By the second arvticle the United States, in consideration of the above cession and
“celiuquishment, agreed to set apart as a permancent home for all New York Indians
then vesiding in New York, Wisconsin, ov elsewhere, a certain tract of country west
of the State of Missouri, containing 1,824,000 acres, being 320 acres for each soul of
said Indians as then computed: ““To have and to hold the sanie in fee siirple to the
said tribes or nations of Iadians, by patent from the President ef the United States,
issued in conformity with the provisions of the third section of the act” of May 23,
1330 (4 Stat., 111).  (The scetion referved to provides that such lands shall revert to
the United States if the Indians become extinet or abandon the same.)

By the third article it was agreed that such ot the 111b( of the New York Indians
as did not accept and agree to remove within five years. “or snch other time as the
President may from time to tine appoint, shall forfeit all interest in the lands so set
apart to the United states.”

By the fifteenth article the United States agreed to appropriate the s of #400,000,
*10 be applied from tine to time under the divection of the President, in such propor-
Sions as may bemost for the interest of the said Indians, parties to this treaty, for the
following purposes. to wir: To aid them in removing to their homes and supporting
themselves the first year after their removal; to encourage and assist them in educa-
tion and in being taught to cultivate their lands” &e.

This treaty wasproclaimed April 4, 1240. thnte\ having arisen under it, growing
out of the claims of the Ogden Land Company to the lands in New York, it was modi-
hod in some particulars by a treaty with the Seneca Nation, concluded May 20, 1842
(7 Stat., 586), but the moditications do not appear to affect the articles leretofore
quntod from.

Contemporaneous history shows that this treaty of 1838 was made, not in the in-
terests of the Indians, but for the benefit of the land company which owned the right
of pre-cmption in the New York lands, and which, therefore, was anxious to sccure
‘the removal of the Indians.

There appeared to be no desire on the part of any considerable number of the In-
Jdians to remove, and the idea of the removal of small parties was discouraged by the
Jepartuent.

On the sth of May. 1845, this oftice reported to the Sceretary of War that a letter
had beenreceived representing that a portion of the Senecas, and others of the Six Na-
tions then ready to remove, were exceedingly anxious on the subject. and wished to
kuow whetlier the United States intended to aid thentin their removal,

It was stated that there were some 4,000 Indians in New York; that about 250 of
them desired to remove, and that it was not seen what advantage would arise from
the removal of this small number. It was recammended that no action be taken,
which was approved by the department.

The sum of §20,477.50 had heeh appropriated on the 3d of Mareh, 1343, for the re-
moval of New York Indians,this estimate heing for 250 persons, and being part of the
#400,000 agreed to he appropriﬂtod by the fifteenth article of the treaty.

On the »3th of May, 1845, Dr. Peter Wilson, accompanying a delegation of New
York Indians, in a communication addressed to the Commissioner of Indian Affairs,
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asked the following question: ‘“ Will those who donot remove within that time (five
vears) forfeit their claims to the western country? This is an important question,
and I desire you to answer it in writing.” I do not find that any answer was given.

Other representations regarding the removal having been made, this office, on the
12th of September, 1245, offered to appoint Dr. Abraham Hogeboom an agent for the
removal of the Indians.

Dr. Hogeboom accepted the appointment, and on the 7th of November, 1845, in-
formed the office that 260 Indians had been enrolled, and that there appeared to be no
doubt of the movement taking place. Ten thousand dollars was sent him on the 4th
of that month to assist in the removal of the 260 persons.

On the 8th of December, 1845, he was informed that as the lakes and rivers had
frozen over the party must not start. It appears, however, that Dr. Hogeboom, not-
withstanding the positive instructions of this office, started with a party of about 200
some time in May, 1846, and on the 9th of July, 1846, Agent Haxvey reported the ar-
rival of 201 Indians in Kansas. These Indians suffered extiemely from destitution
and sickness; many of them died, and most of the survivors ultimately returned to
New York. No further effort at removal appears to have been made, and only about
313,000 of the $20,477.50 was expended. No further appropriation for the removal of
these Indians appears to have been made.

It will be observed that these 201 Indians removed after the expiration of the five
vears fixed in the treaty. No other time for removal appears to have been named by
the President.

This appears to he the only organized attempt at emigration ever made, although
various parties e¢laiming to bhe New York Indians settled in Kansas at dilterent tines,

The number of those residing there in Mareh, 1259, was reported to be 303, quite a
number of them heing Canada and Wisconsin Indians not entitled to lands under the
treaty of 1=3%,

June 16, 1560, patents were issued to 32 New York Indiansfor 320 acres of l(md each,
in 1\1111511\ which is all the land that lms bveu patented under the treaty of 133%

On the 4th of Decenmber, 1R68, a treaty was concluded with the New York Imlizms,
by the terms of whiell they surrendered to the United States all elaims severally and
in common to lands west of Missouri, and alt right and ¢laim to be removed there, and
for support after re woval, and all other claims nder the treaty ot 1832, except their
rights to the reservation then occupied by them. This treaty was not ratitied hy the
Senate.

Senator Buekinghain, in his report (sce Report No. 145, FPorty-first Clongress, sce-
ond session), took the ground ** that no right to land in Wisconsin and west of Mis-
souri was (‘\’t‘l vested in the New York lll(ll.lllh except the rieht of occupancey : that
an cquivalent for the amount paid by them to the Monomonees for landsin W isconsin
was received by those who removed to and settled upon those lands; that the Indians
who never removed to the lands set apart for their l)t‘lllldllulf residence in Wisconsin,
and who never removed to and became located on lands set apart for them west of
Missouri, did not comply with the requivements ot the treaties, and are not entitled
to any interestin the lands nor to their proceeds.”

A treaty was conclnded with the Tonawauda band of Senecas, November 5, 1357
(11 Stat., 735), by which the Indians relinquished all claims under the treatics of 1338
and 1'%42, in (mmdvmtmn of whicl the United States agreed to pay and invest the
sum of §206,000 for the said Tonawanda band.  This amount is understood to be their
pro rata share ot the $400,000 removal fund, and of 320 acres of land each at $1 per
acre.

This treaty, Senator Bucingham says, should not be regarded as a precedent by
which the governuient should be bound or guided, as it authorized the payment of
moneys to the members of that band, to which they had no claim under former treatics.

It is trne that no rights to lands in Kansas, except that of occupancy, ever rested in
$he New York Iudl.uls (except the thirty two who reccived patents), but they were
entitled, upon oceupy ing the lands, to receive a patent theretor in fee simple, slleent
to the proviso that * such Lu](lsghall revert to the United States it the Indians be-
come extinet or abandon the same.”

The title which they might acquire by occupancy was a base, qualified, or deter-
minable fee, with only the possibility of reversion, and not the right of reversion in the
United States, and therefore all the estate is in the Indians (sce decision of United
States distriet conrtfor the western district of Arkansas, May term, 1879, United States
vs. Ben Reese).

Upon the question of the forfeiture of all rights under the treaty by the failure to
remove, I an not so clear as Senator Bnekinghawm appears to have heen.

The removal was to take place within five years or such other time as the President
might from time to time appoint.

The phrase ““or such other time” would seem to mean an extension of time rather
ihan a limitation; that is, that the President might appoint a time for their removal
after the expiration of the five years. Permission was given by this office for the re-
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moval of a number not less than 250, after the five yeare had expired. No time was
ever named by the President in which the removal must be made or their rights to
the land forfeited ; nor was any part of the $400,000 appropriated, except the $20,477.50
hefore mentioned. It would seem, therefore, that the United States has not performed
all the conditions precedent required by the treaty.

On the other hand, it does not appear that the Indiaus in any considerahle numbers
ever manifested a desire or willingness to remove to the western lands, but on the
contrary opposed such removal, and in view of the fate of the few who did remove,
this nunwillingness does not appear strange.

In view of all the facts in the case, I am inclined to the opinion that the petition of
these Indians is entitled to some consideration.

Should they now insist npon their right to reinove and occupy the lands nnder the
treaty, I do not think that the government counld show such a refusal on the part of
the Indians, and such a performance of conditions on its part as wonld release it from
the obligations of the treaty.

It is 1)1‘(—\[1111@(1 that all the lands ceded to these Indians by the treaty of 1833, except
that pateunted to the thirty-two Indians hereinbefore reterred to, has heen disposed of
under the general laws plo\ldnm for the disposition of the pnl)llc domain, and the
proceeds thereof covered into the Treasury of thie United States. The government,
therefore, is not now in condition to fulfill the stipulations of the treaty leﬂardm(r re-
moval, if reqnired to do so, and the Indians would scem to be entitled to some comm-
pensntion in lien thereof.

The relief prayed for does not appear to be excessive, and is not for the beunefit of
the Indians individually, but for their advantage and improvement as a race.

I think that a due consideration for them as wards of a powerful nation, and a
liberal construction of their rights under treaty stipulations, require that the reliet
aslked for sbould be granted.

I return the petition and inclose a copy of this report.

Very respectfully, your obedient servant,
H. PRICE,
Commissioner.
Hon, SECRETARY OF T INTERIOR.
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