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PREFACE

A long standing curiosity relative to representation
and its underlying philosophy directly led to the following
work. An investigation into the ideas of representation of
Elijah Jordan and a study of the Freshman Democratic members
of the 89th Congress provided further impetus and spurred
the work in its early stages. It became clear very soon,
however, that although there is a great body of literature
available in representation theory and practice, it is scat-
tered throughout the works consulted. With no comprehensive
statement to be found in the works of any single political
theorist, nor any all encompassing statement of just what the
concept of representation means, more clarity was sought. The
meaning of a concept as fundamental to an ordcred system of
democratic government as that under which we live, ought to
be clear and understandable to all. 1In the present case, it
is not. Thus motivated by a desire for an expanded under-
standing of representation, the present work was undertaken.

The dissertation, then, concerns the who, what and
how of representation theory and practice. This is accom-
plished by weaving a descriptive, analytical argument of how
the problem and theories of representation developed in the
Western world, employing specifidty and concreteness with
analytical-critical expression. This compilation will permit

further investigation unencumbered by much of the archival
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investigation which has slowed the progress of the present
work. It is anticipated that this study will contribute to
further investigation in representation theory and practice.
Many debts have been incurred in the progression to-
ward completion of this work. John Paul Duncan, David Ross
Boyd Professor of Political Science, as academic director of
this study, deserves more thanks than can be conveyed for
willingly assisting this writer over several years and numer-
ous academic pitfalls. His contributions to the development
of "this mind" and its ability to produce are innumerable.
Thanks are also due to Professor and Assistant Dean of the
College of Arts and Sciences and Mrs. Rufus G. Hall for their
long-time moral, and at times substantive support, and for
their hospitality and encouragement. Professor Joseph C. Pray
deserves thanks for his encouragement on an earlier project
and his assistance with this one. Professor and Director of
Advanced Programs Walter Scheffer and Professor John W. Wood,
as successive Chairmen of the Department of Political Science,
as teachers and as friends have stimulated many thoughts and
have shared freely of their time, resources, and ideas. Had
it not been for their providing an opportunity to work in my
chosen field, many things would be different today. To my
other Professors and students along the way, who have had a
great influence upon me, I can only add my profuse thanks.
However, the persons who have longest endured the tribulations

of dissertation writing, and who deserve much more than I can
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ever repay for their forebearance at hard times, are my
wife Sandy and daughters Laura and Neosha. Perhaps the
memory will not linger of the grouch who used to 'come see

me T
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REPRESENTATION THEORY: AN APPRAISAL
CHAPTER I
INTRODUCTION: AN OVERVIEW

Why Representation Theory?

The study of the concept of representation consti-
tutes one of the more important fields of inquiry for the
political scientist. This 1is evident from the past and
present attention given to it as an "institutional assump-
tion.”"” That is, most apologists for states and governments
have sooner or later claimed a representative feature, which
political scientists have dutifully studied. Thus power
holders in practically every contemporary government present
to their own people and to the outside world the assurance
that they are representative of them (or of "something" other
than '""themselves') and that the form of government is repre-
sentative, although in reality this may not be true. Repre-
sentation as a concept is thus used as a normative '"'idealizing"
and "legitimizing" factor, either for the acts of a group of
power holders in a government, or in defense of a present
form of political system, or of one which may, it is claimed,
in the near future be organized. This norm has also come to
be so associated with the term "democracy,'" that although
numerous examples could be provided showing the use of the

concept by govermnments which according to most American

1



political scientists are non-democratic,1 a kind of aura of
"democracy" now surrounds it when it is used. The assumption
may be made, therefore, that being called "representative'--
whatever the practice '"really'" is--has become now almost a
necessary justification to the proponents of most types of
present nation-states (and the power holders therein). Even
if nothing more than the "propaganda" value of the concept
is considered, then, there is certainly justification for
political scientists to continue to study representation.
There are other ways, however, in which an analysis
of representation as a concept can be said to provide an
important key to knowledge for political scientists. An
investigation of the style, quality, or even "quantity" of
formal representation in a given country, or in groups of
countries, is a means to acquire knowledge of the practical
relations between the governed and the governors, and to
understand more clearly the internal and external politics
or the flow of power in the particular political system
under consideration. That is, the claim to having some element
of representation has in fact become so much a part of govern-

mental systems of most modern states that its implementation

1For instance, the Soviet Union maintains that it
has a '"democratic government,' duly elected and represented
in the legislature, the Supreme Soviet. In reality, how-
ever, when a careful representative study is made, it is seen
that all political power resides in the Presidium, the highest
organ of the Communist Party of the U.S.S.R. Direct election
by universal suffrage exists, but nominations are rigidly
controlled by the Party.



becomes a problem for analytical study related to other
political factors that a political scientist may be studying.
To emphasize this point, one need only look to the litera-
ture of political science to find it replete with studies of
executive, legislative, administrative and judicial materials
which ultimately involve essentially the study of the relation
of the governors to the governed in terms of both the concept
and practice of representation.l

Too, a definite need for the study of the subject
exists in regard to the problems a large number of countries
face in terms of the practical problem of how to create a
representative system (having once agreed that such a system
"ought'" to be created). Here it will be seen that in virtually
every case the argument about how to do the job in a practical
manner ultimately returns to some philosophy or theory of
representation involving such questions as who and what ought
to be represented and why?

Curiously, however, even in those states commonly
styled as "democracies,'" the specific question of the meaning
of representation has received, until recent times, only slight

2

philosophical consideration as the ground of practice. Even

1For example, all "empirical" interest group studies
today are of this character--even when not claiming to be.

2Francis W. Coker and Carlton C. Rodee, "Representa-
tion," The Encyclopaedia of the Social Sciences, XIII (New
York: The Macmillan Company, 1937), 311. Hereinafter referred
to as Coker and Rodee, "Representation."




then, it generally has been treated merely as a practical
adventure in which the philosophies were rhetorically treated
so as to agree with (or '"cover up') practical arrangements,
rather than as a basis of objective analysis or criticism

of the concept as such. A major problem in political theory

is not only to find out what or who is being represented, and

what the what is and who the who is, but to find the relation
of the concept of representation and the practices to our

more basic normative views about the character or "nature"

of man, of society, of government, and other variables.

These are the real issues comprising a political-legal phi-
losophy. The discussion of such issues in relation to repre-
sentation still constitutes a major aspect of our intellectual
and practical problem and thus of this present effort. How-
ever, such a study needs to be prefaced by a historical and
analytical review of the formal, even though more superficial,
concept of representation and its origins. This is especially
true in relation to concepts and ianstitutions such as state,
government, legislative and administrative bodies and their

functions.

Representation as a Concept

In addition to the casual use of the term '"represen-
tation," we should add that it has certainly been employed

extensively in political science literature as if there



were common agreement as to its meaning. Yet a close in-
vestigation will show that actually varying images about
the term have existed over many centuries. One way of
studying the conceptual (and practical) problem, then, is
to note the actual "realities . . .covered by the word."1
For example, one often implied meaning of the term, used
not in a political sense but in a 'generic" or "pure"
semantic sense, gives it simply the meaning of an image of
something--anything. Here, representation, as many authors

use it, is based on the Greek term praesentare and the later

Latin subsidiary repraesentare, meaning specifically to

mirror some thing or object; to present, to be the essence
of something other than that which is present.2 What 1is
"re-presented''--as a portrait or landscape--is a likeness,
the essence of what the artist saw at another time or place.
Thus, according to Hanna Pitkin, the original term was gen-
erally applied to inanimate objects such as a landscape or
an urn.> This definition and application alone obviously

contributes only a little to an understanding of the political

ltharies A. Beard and John D. Lewis, '""Representative
Government in Evolution,' The American Political Science Re-
view, XXVI (April, 1932), 224. Hereinafter referred to as
Beard and Lewis, '"Government.' Emphasis supplied.

ZEric Patridge, Origins: A Short Etymological Diction-
ary of Modern English (New York: The Macmillan Company, 1958),
p. 187.

3Hanna Fenichel Pitkin (ed.), Representation (New York:
Atherton Press, 1969), pp. 2-3. Hereinafter referred to as
Pitkin, Representation.




concept and the ensuing practice of political representation
today. The political problem is to reproduce actually, or
cause to exist actually, an authority which speaks, thinks,
and acts for others practically.1 This need is evidenced

in many of the political meanings given to the term since

it began to take on serious practical modern political con-
notations in the eleventh century.

Here, e.g., logically and simultaneously the problem
of the scope of representation emerges, that is, the deter-
mination of who is to be represented, assuming that by "who"
it is human beings who are to be represented. But, of course,
there are some theories of political representation which
would have representation of function, special interests, geo-
graphical units or "money," to mention only a few factors in
life sometimes represented rather than '"people" or human
"minds.'" But again the question of who is represented is
only a problem if it is assumed that an attempt is made to
represent people, i.e., psychec-biological human beings de-
fined fairly individualistically and subjectively. Obviously

many architects of states and governments have had difficulty in

1The exercise of political power subject to controls
and responsibility was evident in classical "democratic"
theory. Of course the real point is that this political
problem (and necessity) is a more serious one--perhaps to
some impossible of solution--than heretofore thought, which
involves a major part of the philosophical-psychological-
practical issues to be discussed later (i.e., the "actuali-
zation" of representation--not '"'suggestive substitution').



"figuring out'" how to obtain even the '"proper'" groupings

of people including merely the citizenry for purposes of
representation--let alone other non-citizen members of the
community. In addition, any "answer" to this question in-
volves the further difficulty of creating proper devices to
assure adequate numerical representation for the "factions"

of the society to be represented; or representation of '"the
people" as simply a quantitative problem. Here on the basis
of vague notions of democracy, as meaning definable individuals
in some separable sense, both the majority and the more evi-
dent minority groupings came to be considered as important

(at least theoretically so) in numerical apportionment.
Difficulties arising in this determination were also some-
times resolved simply through the notion and practice of a
"compromise,'" resulting not only from argument and discussion,
but through deciding who was to take part in the initial
debate over such apportionment.1 When compromise was not
possible--being, even when agreed upon, often more a polit-
ical myth than a practical reality--the further simple notion
of "might makes right" was applied--might being based sometimes
on physical force, or wealth, custom, and so on. As a result,
in a general sense, even many political scientists have drifted

into accepting representation as:

IThis is circuitous at best, leading back to the
initial question of who is to be represented, assuming of
course that people were to be represented, which, as has
been suggested, was not always the case.



. . .the process through which the influence which
the entire citizenry or a part of them have upon
governmental actions is, with their expressed
approval, exercised on their behalf by a smaller
number anong ihem with binding effect upon those
represented.

However, regardless of such meandering and redefi-
nition of any meaning of the term bordering on meaningless-
ness, representation still seems to have come to mean to
many theorists that '"something'" is being represented, some-
how, and this has made the use of the term palatable, at

least intellectually if not always practically.

The State--Origins and Practice

When one ''digs' deeper into the matter, it may be
seen that probably part of the vagueness and confusion has

been based on the wedding of the representation concept,
and its practical implementation, to the problem of the

state as a general concept.2 That is, the concept of

1Robert von Mohl, Staatsrecht, Volkerrect, und Poli-
tick, I (1860), 8-9 quoted in Carl J. Friedrich, Constitutional
Government and Democracy (Boston: Little, Brown and Co., 1941),
P. 260. Herelnafter referred to as Friedrich, Government.
This very vague definition is indicative of why theorists
seem to feel that they can rarely rely upon previous theory
for any basic agreement and need to go back in their work to
define once again basic concepts. This definition is also a
good example of how philosophic considerations are muddled by
the acceptance of unvalidated value judgments. Whether 'democ-
racy" should be '"the ought" is seldom questioned; not to mention
the question of what '"democracy" means.

ZThe development of the concept of representation will
be further considered in Chapter II below, and the development
of the institutions in Chapter III.



representation has followed a "muddy" path paralleling the
similar development of the concept of the state as the
authority of an institution--which seems yet to many Western
Democratic theorists something--somehow--other than the
institutions of family, church, "business,"” although much

of this distinction is more and more debatable today.

Certainly we know there is little consensus today
about a formal definition of the term "state." Thus even
back in 1931 Charles H. Titus claimed to have collected
145 separate definitions of the concept.1 It is also known
that the present conception of the state has come to the
modern time after a long period of historical evolution.
And early Western literature is filled with references to
the concept of state, but of course not specifically that
institution known as the state today.

Thus the development of the concept of the state
has been intertwined with the development of the concept
of representation, not to mention the development of the
institutions of each. Two concepts then are at work in
terms of the state and representation. There is first the
idea of the state as itself representative of something,
and then the other question of representation within the

state. Numerous examples of this first question exist,

1charles H. Titus, "A Nomenclature in Political Science,”
The American Political Science Review, XXV (February, 1931),
45,
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as in the development of the '"state'" in ancient Israel,
according to Hebraic scripture.1 Further complications

and developments exist in the classical periods of Greece
and Rome2 and during the medieval period under the domina-
tion of the Catholic Church, until there is a break in this
trend in the writings of Marsilius. Thus for the Hebrews,
the state is representative of God the morals giver, while
the Greeks see it as representative of justice, however
that is to be defined. The Romans accept much the same
value as the Greeks had attributed to what the state repre-
sented, while the medieval church saw the state once more
as representative of the will of God. Marsilius breaks

the barriers when he introduced the concept of the state as
the dominant value-giver on earth, without consideration
for the state under God. He further develops the idea that
Human Law (the result of Human Will) has its source in a
legislature which represents the prevailing part of the

Kingdom; i.e., the nobility in fact.

1
I Sam 9:15-27, 10:1-27; Ex 19-23. Also, obviously

the people are ''given'" a state, which represents God--not
the people.

2See Plato The Republic, I and Aristotle The Politics,
"The Rule of Law," A major distinc:iion to be made between
Hebraic thought which later influenced the history of the
Middle Ages and the Greek conception was that the Greeks--
Socrates, Plato, Aristotle, and the Stoics--were systema-
tically developing many political concepts upon which modern
thought and practice is constructed. See Mulford Q. Sibley,
Political Ideas and Ideologies (New York: Harper and Row,
1970), p. 29. Hereinafter referred to as Siblev, Ideologies.
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The secondary development of the question of how
to provide representation within the state (the government)
was tried very early in history. Representation had been

suggested by Plato in The Laws and Aristotle in The Politics.

However, the relationship between the development of the
""'state" as representative of "'something," and the idea of
representation within the state, is complicated by the fact
that men could not make up their minds whether the state
ought to represent naked power or justice (and reason) as
functions of life. In the former case, there is little need
to have much of a representative system, for any brute could
beat another over the head with a club and thus dominate the
society; power or force, as such, was all that was needed.
There was thus no reason to worry about a representative
system. In the latter situation, representation becomes a
real problem, for there are numerous attempts (beginning
with Plato) to combine a rational state with no system of
representation of people at all. The whole body of utopian
literature includes such attempts; but they have never worked
out in practice and even Plato from the time of writing The
Republic until his later years when he wrote The Laws changed
his thinking on the matter.

The question remains, then, whether the state as such
ought to be representative of something, and in this, there

has been virtually no agreement on a practical implementation.
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What the state ought to represent is perhaps without an
answer; but there seems to be general agreement, at least

to the extent that theorists address the question, that
there should be some representative system in the state.
Thus gradually but surely the present day problem emerges

of trying to represent warm bodies, or ethnic groups, or
interests, or territories. Yet the classical concept con-
tinues in the idea of representation of functions which
Plato and others saw as necessary. Obviously it is this
idea which is presently struggling to come to life against
the idea of the warm bodies or "hodge-podge' interest groups
or territories or geography. In any case, throughout the
modern period the old classical idea continues to be muddled
into the theory of representation of a state as representative
of justice, freedom and rights, as the latter is based on
"natural law." Thus despite many studies in recent years,
the concept of the '"state'" as representative of "something"
beyond people or territory, and certainly the concept of

representation itself, remain ill-defined and confused.l

lpavid Easton notes that this 'vagueness and impre-
cision" have allowed the term "state'" to serve its purposes
well. "The state stood for whatever one wanted from life. .
.however diverse the purposes imputed to the state, it symbo-
lizes the inescapable unity of one people on one soil.'" David
Easton, The Political System (New York: Alfred A. Knopf, 1953),
p. 113. Hereinafter referred to as Easton, System. The fact
that the concept isstill imprecise does not mean that it can be
discarded. But the confusion is the symbol of important theo-
retical and practical political issues which need solving, and
second, there is no agreement among political scientists on
the central core of the discipline beyond this or these arguments.
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It must be admitted in any case that territory and
people did come to be more and more important as major
characteristics of the state and of representation. The
people included within a territory were seen as the objects
which ought somehow to be represented. Thus even at this
late date Robert Dahl still writes that the state is a '"system

made up of the residents of that territorial area and the

government of the area."l

On the other hand, added to Dahl's
definition, is that old Sophist idea presented by David

Easton which includes the concept of the state as organized
coercive power, and that of Robert MacIver of the state as

a '"'carryover" of natural law in the subjective sense of in-
dividual natural rights.2 Thus what has come to be an accepted
definition of the state and of representation for academic
disciplinary purposes of political scientists is still muddled
and still confused. The predicament obviously caused by

these imprecise definitions of terms and the lumping together
of institutions needs to be clarified. Such would reveal not
only how the present situation of representation theory has

developed, but provide suggested approaches for study. What

is now euphemistically called the representative form of

lrobert A. Dahl, Modern Political Analysis (Englewood
Cliffs, N.J.: Prentice-Hall, Inc., 1954), p. IZ. Hereinafter
referred to as Dahl, Analysis.

ZRobert MacIver, The Modern State (Oxford: Clarendon

Press, 1926), passim. Hereinafter referred to as Mmaclver,
State.
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government, then, is inevitably confused, the product of a

long development of various other concepts and institutionms.

Representative Institutions

Thus, if one is seeking to analyze representation
in regard to the theory of the state, he will begin to realize
that this problem of representation extends to every '"agency"
in the political process: that is, not only the legislative
body but the executive, administrative and judicial insti-
tutions as well. However, the major emphasis of this study
is placed upon those institutions which have popularly and
traditionally been considered the more formal and "obvious"
legislative bodies. Even so, there is need to be aware that
representation beyond the formal legislative body has for
political science long been looked upon as a part of a '"process
of government" in which the legislature, the administration,
and the courts are not strictly separable even for purposes
of analysis of the '"one agency" or 'the others."

It has been suggested above that the representative
body originally came together as a vehicle for the ruler to
obtain the broader support of the people for his actioms.

An autocrat preferred this support to daily murder and/or
torture of subjects in order to reduce and dramatize violence
for whatever interests he may have had, but especially to
secure funds. This today in many nations, more obviously

the newly developing ones, is still one of the major reasons
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for the existence of "pretended" representative bodies. The
laws enacted through the actions of these "representatives,"
it is often claimed, '"truly" represent the community and
thus more "ethically" bind it.

Yet it is true that even in the so-called more
""democratic" and "effective" representative governments,
the formal institutions have developed into vehicles for
public action where many interests actually seek policy ad-
vantage for themselves alone. Also, where several individuals
or groups have the same or similar interest, often only one
or a small group is selected to represent the interests of
all. Such is particularly the case where the majority elec-
toral system exists. In some instances, it has been shown
that a slight majority of the votes is sufficient to obtain
a vast majority of the positions available. Thus in the 1931
election for the New York City Council, the Democratic Party
polled only sixty-five percent of the vote cast, but won
sixty-four of the sixty-five seats available--almost ninety-
seven percent.1 Such a reflection of sixty-five percent of
the votes works an injustice against the "minority" left
with only one official to speak for them (assuming of course

that the majority and minority think differently). Too,

lvNews in Review: New York Voters Repeal P.R.,"
National Municipal Review, XXVI (December, 1937), 609-610.
Also George H. Hallett, Proportional Representation: The
Key to Democracy (Washington, D.C.: The National Home
Library Foundation, 1937), p. 19. Hereinafter referred to
as Hallett, Representation.
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although the multitude may have a voice in the selection
of the representatives, smaller groups (vested interests,
etc.) often play an influential part in excess of their pro-
portion. The representative may attempt to work for the
people, but in so doing be unable to secure the predominant
interest of his constituency. Thus an elected black repre-
sentative (having a black majority) holding a politically
moderate position may reap the scorn of his more militant
black constituents. In such an instance, the feeling of
"no representation' exists, a fact which often has psycho-
logical and practical social implications, as is evident in
the recent violent physical outbreaks. This is indicative
of the inherent difficulty that exists psychologically in
one mind representing another mind or group of minds. Finally,
the development of the highly individualistic-subjective
definition of "self" now institutionalized throughout life
in the western world results--even in the case of formally
elected representatives--in the representative often not
only merely representing himself, but only a part of his so-
called "mind."

In any case, the concepts and origins of representa-

tion plus the problem of representative institutions, cer-

tainly in relation to the theory of the state, are major
issues--both philosophical and practical--which must be in-
cluded in any study of representation theory. Meanwhile,

the concepts and problems themselves basically undergo
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what Herbert Spiro refers to as the "dialectical process,"1
that is, a process of ongoing change. Concepts of repre-
sentation and theories of it are in a state of flux, today

as yesterday, just as whatever actual practice exists is

also constantly changing. The fact is, therefore, that
representation in theory and practice seems always a con-
tinuing problem in some way. The question constantly arises:
what is the nature of the representative system of any organ-
ized political system and how well is it working? Yet it

is through a consciousness of these problems that solutions
are to be found, in contrast to what happens when men simply
accept a status quo but do not reflect. This is much 1like

the fact that a different consciousness about participation
occurs when men actually do participate in some form of repre-
sentation than when there is a gulf between the acts of '"rulers"

and the unthought attitudes of those they govern.2 This fact

1Herbert J. Spiro, The Dialectics of Representation:
1619 to 1969 (Charlottesville, Va.: The University of Virginia
Press, 1969), p. 1. Hereinafter referred to as Spiro, Repre-
sentation. The connotations of the 'dialectic'" used in popular
political science jargon do not apply in the present case.

ZNot all participate, due in part to two forces: indi-
vidualism versus organism. In some nations the individual is
of prime importance, while in other "representative' governments
the organism of party, group, or state forms the political base.
Such "groups" work so that those with similar interests (or not
opposed) become governors. The study of "interest as shared atti-
tude as political force" began with Bentley through MacIver and
Truman. See John Paul Duncan, "The Normative Importance of the
Concept of Interest," Oklahoma Law Review, XX(August,1967), 268-
270. Hereinafter referred to as Duncan, "Interest.' Also Samuel
Krislov, "What is an Interest? The Rival Answers of Bentley,
Pound and MacIver," Western Political Quarterly, XVI (1963),830.
Hereinafter referred to as Krislov, "Interest.”
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of course may seem to support Rousseau's belief that it is
necessary for all to participate directly for the benefit

of their consciousness as well as for good government. That
is, Rousseau believed that when the public ceased to parti-
cipate directly in the determination of the 'general will,"
both the '"general will" and the state perished. On the

other hand, Herbert Spiro sees representation, rather than
direct democracy, leading through a dialectical process to

a master science, which he believes is politics. However,
such a master science of politics can not be developed if

the members of society in general do .not have a clear under-
standing of the concepts supposedly in operation. Yet there
is a morass of vague notions through which individuals have
to negotiate. A confusing jumble of intellectually unanalyzed
history is partially responsible for this predicament, as 1is
the absence of a clear definition of the concept of repre-
sentation which can be applied to more than one system at

any one particular historical period. Of course, the 'con-
fusing concepts" are further confused when the representative
institutions do not really do what they have been established
to do, thus complicating the practical implementation of any
representative system. In any case, when the theory is not
clear, there is increasing difficulty in implementing any
practical system based on such theory. The concept of repre-
sentation and the institutions of representation, then, are

indeed confused. Further, the practical problems are in



19

themselves difficult. It is thus the goal of the present
work to bring together many fragments written on represen-
tation. Hopefully, by consolidating these various bits and
pieces in one study some of the problems and vagaries in
representation theory may be reduced or removed. Among the
basic problems to be addressed are: who is representing who

or what? where is this being done? and what is representation

to accomplish? All are questions which have previously been
considered only marginally--or when they have been approached
specifically, have not been considered either in a systematic
scientific or logical-philosophical manner necessary for
clarity. The present aim is to make the questions stand out
for philosophic and practical comsideration. In so doing,
some analysis and evaluation will be offered as a contribution
to the development of a more coherent, comprehensible body of

representation theory.



CHAPTER 11

HISTORICAL DEVELOPMENT OF THE CONCEPT AND

INSTITUTIONS OF REPRESENTATION

Introduction

The historical development of the concept of repre-
sentation and its institutions has been the result of evo-
lution in Western political, social and economic life. The
growth of this idea and its institutions has never been a
precisely discernible one, which could account for the short-
age of research in so vital an area. Because of this com-
plexity, the following historical review of the philosophical
writings and institutional development of representation
will be limited to three analytical threads:

1) how rulers acquired their power

2) what these rulers "represented," and

3) what constituted the "environment" for represen-
tation. This third "thread" is the most general, since as
indicated the total social climate affecting change in repre-
sentative practices is not readily evident in all instances.
Thus the analysis here will include not only the historical
development of representation, but philosophical statements
that are pertinent to the cultural background in which it
occurred from ancient times to the present. This chapter

then will lay the conceptual-developmental groundwork for

20
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the critical appraisal of the development of representative
institutions in Chapter III. This basis is necessary for
gaining an understanding of the inter-relatedness of concept

and institutional development.

The Ancient Hebrews

One of the first instances of reflection about an
organization beyond the institutions of family, religionm,
and economics--even if the term state itself was not used--
can be found in the Hebraic scriptures where Samuel is
called upon by the Israelites to give them a king.1 Samuel,
it will be recalled, cautions against this on the advice of
Jehovah, but the people want to be as other nations with a
king to lead them into battle, judge them according to the
law, and give them a feeling of security. Samuel, upon
the advice of Jehovah, finally relents and appoints a king
who in an obscure manner creates an organization we would
call the '"state," in a "neutralized war-making" sense, and
which is supposed to be representative of God's will on
earth, 2 acting under the general advice of the Prophet of "
God. Here the assumption was that since the people were
under God the state was also in some vague way to be repre-

sentative of His Will. That is, this Hebrew '"'state' has a

17 sam 9.

21bjd., 9:15-27, 10:1-27.



22

king as judge and war leader but with a prophet represen-

ting God, the Morals Giver, guiding him. Thus with the ap-
pointment of Saul as the first warrior-king,1 the "state"

of Israel presumably emerges; but here the state was repre-
sentative of the morality of God and His physical protection
through violence (both functions) and does not represent the
people as such directly.2 The Asian, Middle Eastern atti-
tudes and mentality generally did not conceive of "democratic"
representation of people themselves removed from relation to
God as the Real Ruler, and thus the line of hierarchical order
of representation is God, the Prophet representing God, and
the king representing God through the Prophet acting to ad-
vise him how to help the people. Nowhere here does the king
represent the people in this dim beginning of this vague in-
stitution '"'state," for the king is representative of God. But
still the idea of an institution apart from the religious organ-
ization and of a ruler who somehow acts for the people in the

temporal world, though not representing the people, has emerged.

The Greek City-States

The idea and fact of a state, in a more positive and

humanistic sense, grows in the secular Hellenistic society

lgx 19-23.

ZThat is, obviously the people are ''given' a state.
It represents God--not the people.
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where the word "state' itself comes to be used.1

The Greek rulers acquired their power originally by
force and kinship. From approximately 800-600 B.C. Greek
city-states such as Sparta, Argos, Thebes and Athens were
governed by hereditary kings, who appear to have begun as
tribal war leaders chosen for military prowess. These kings
were, on occasion, overthrown by the combined efforts of the
nobles and the peasants. Often when the king was not over-
thrown, the nobles merely usurped his powers by first gaining
the leadership of the military and eventually of the entire
government. Generally, however, the ruler or rulers obtained
and renewed political control by non-violent means (in terms
of internal selection). These kings were supposed to be in-
fluenced by the gods and act for the people--a representative
idea.

Meanwhile, the Greek city-states were characterized
by changes in the relation of the family to the state, the

concept of the '"individual," and of the "state" itself.? 1In

Among the several texts from which this survey was
made are: John B. Bury et al. (eds.), The Cambridge Ancient
History (9 vols.; Cambridge: The University Press, 1923);
eorge W. Botsford, Hellenic History (New York: The Macmillan
Co., 1930); and John B. Bury et al. (eds.), A History of Greece

to the Death of Alexander the Great (3rd ed. rev. by Russell
Meigs; London: Macmillan, I95I).

2See Gustave Glotz, The Greek City and Its Institutions
(London: K. Paul, Trench, Trubner and Co., Ltd., 1929). Glotz
believes the city-state had three distinct periods. In the
first, the family was all powerful, the second saw families
suppressed by "liberated individuals'" until individualism be-
Came excessive--the third period.
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the earliest stage of its evolution, the polis was part of
a religious community as well as a "protective" tribal one
where the rulers maintained the city-state as a sanctuary
for a common worship and led the agricultural community in
worship.

From 650-500 B.C. the Greek leadership saw the rise
of "tyrants,'--individuals who had no "royal'" or hereditary
ancestry--who gained political control by violence(essentially
being the economic leaders and merchants). The fact that
these individuals were able to usurp power by force and then
maintain it resulted from several changes in Greek society
in relation to the above state. First, the larger land-
owners--the nobility--had lost some of their control of the
army as the military changed from a chariot-driven force to
one emphasizing the foot soldier. Second, a rising commercial
class loosened the economic ties of the nobles with the state
and the nobility became factionalized. The peasant classes,
the prime source of thysical power for the nobles, were mi-
grating to the developing Greek colonies. Too, many indi-
viduals had lost their lands and political privileges by
indebtedness.

The rise of "democratic" government (occurring when
Customary law was codified) began at Athens to help over-

come tyranny. Several codes are worthy of note, particularly



25

1

the Reforms of Solon,” which made all citizens of Athens

members of the Public Assembly. However, the citizenry

was divided into four classes, still based upon income or
land ownership. Thus the Council of Four Hundred, which
prepared laws for the Public Assembly, was elected from
only the higher three classes. Too, although the people
elected the magistrates to office and had the right to call
them to account for their political tenure, the individual
peasant did not have the right to hold office himself.
Later reforms increased the Council to 500 and divided the

citizens into territories or tribes.2

It was then these
"tribes'" which were represented in the Assembly, an attempt
to provide a functional representation of the whole city.
However, various other "democratic" institutions were em-
ployed,such as the drawing of magistrates by lot and the
rotation in public functions.

It can therefore be seen that the Greek city-state
(in this particular instance, Athens) developed and changed

its government as the socio-economic life of the polis

See Diogenes Laertius, Lives of Eminent Philosophers,
trans. R. D. Hicks (2 vols.; The Loeb Classical Library;
Cambridge, Mass.: Harvard University Press, 1950). Also
Aristoteles, The Athenian Constitution, trans. H. Rackham
(Cambridge, Mass.: Harvard University Press, 1952) and The
Politics.

2Reforms of Cleisthenes, 502 B.C. See p. 438f in
Great Dialogues of Plato, trans. W. H. D. Rouse (New York:
The New American Library of World Literature, Inc., 1956).
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evolved.l Thus rulers acquired power by force (war leaders
probably chosen at first by acclamation) and kinship (royalty).
Thus rule was by hereditary rule if the sons could rule and
fight well; then a "nobility" based on land arose and some-
times overthrew a hereditary king by force or persuasion,
and finally came civil strife between oligarchies in land
and rising commercial classes. At this point actual tyrants
seized power, but after some time this notion of a whole
people (i.e., men--not women or slaves) wedded by kinship
took over and created "democratic" representative institutions
based on the reforms of Solon at Athens. The new governors
at various stages '"'represented" the whole polis at best and
the social (tribal) or economic interests (of a few) at
least.2 Still, the pre. ..t understanding of the city-states
of Greece is that they developed, at times, representative
systems based on ''democratic'" ideals in the sense that most
adults were to be represented in government.

However, the case against such a belief can be de-
veloped also. Although Greek Magistrates at times were

regarded as representatives in the execution of policies

lFurther analysis of this change and its effect on
philosophic thought will be found in Chapter III. See also
the four '"bad" forms of a constitution and their parallel
types of the individual in Book VIII of Plato's Republic.

2Plutarch, The Lives of the Noble Grecians and Romans,
trans. John Dryden, rev. with intro. by Arthur Hugh Clough
(New York: The Modern Library, 1932), p. 112f. Plutarch makes
various references to the 'classes'" in his writings as: ''the
honest and good(persons of worth and distinction): or '"two
parties of the people aad the few."
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adopted by the popular assemblies, the Greeks had no con-
scious notion of representation such as ours, as applied

to the creation of their legislative assemblies (any more
than they had had of their kings). Thus these magistrates
were representative in form, but the actual idea of repre-
senting something was an extremely shadowy one.1 Even
Aristotle considers the concept of representation only in
brief passages and then in a manner which would have the
reader believe that aemocracies where magistrates were
elected constituted political exceptions. This also appears

to be true in the Roman experience.

Roman Development

The very early tribal (prior to 500 B.C.) aristo-
cratic government of Rome in its decline had included an

elective kingship2 and assemblies to counsel him. There

lBeard and Lewis, "Government,'" p. 229.

2The institutions of themnarchy fell in 508 B.C.
when patricians wearied of unlimited royal power and tired
of royal assassinations which merely replaced one king with
another. The Senate convened an assembly of soldier-citizens
and elected two consuls, equal in power, to serve a one year
term. See Titus Livius, Livy, trans. B. O. Foster, I (Canm-
bridge, Mass.: Harvard University Press, 1941-53), Ch. XVI,
pp. 61-65 and XVIII. Hereinafter referred to as Livius, Livy.
Also The Roman Antiquities of Dionysius of Halicarnassus,
trans. Earnest Cary (7 vols.: Cambridge, Mass.: Harvard Uni-
versity Press, 1953). The sovereignty of the kings was deter-
mined by ancestral customs and laws, first by a decree of the
Senate, then by appointment of a suitable man from among all
worthy of the honor, by vote of the people in the comitia, and
finally by "approbation of the auguries, sacrifical victims
and other signs.'" Book 1V, 79, 4-80, 3.
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was a further limitation on the king's power in the form of

a popular assembly of the clans, the comitia curiata, where

each group of freemen had one vote. The Senate of 100 elders

and the popular assembly, the comitia tributa, were responsible

for the election! of the king and possibly had some slight
power in the legislative area.2

Originally, the Roman "republic" was controlled by

the aristocrats or patricians,3

with the basis of repre-
sentation being the individual wealth of citizens. Much

of Roman political history shows a perpetual conflict be-
tween those whose position was based on tradition, birth

and large landholding--the patricians--and the plebians,

the lower classes.? As the plebians increased their numbers

and influence (since their services were most important in

the numerous Roman wars), the patricians were forced to

lBy this time the election was probably by a deliber-
ate, systematic, organized vote.

ZThat is, there was representation of groups, not

individuals. See, for example, the various letters of Pliny

to his Emperor in Letters and Treatises of Cicero and Pliny,

IX (The Harvard Classics: New York: P. F. Collier § Son, 1909),
trans. William Melmoth, rev. F. C. T. Bosanquet. See pp. 433-
434, letters CXII and CXV. The law of Pompey discussed, and

the Edict of Augustus, provide the basis for the Roman political
organization. The censors could expel a member of the Senate.

3See Tenney Frank, History of Rome (New York: Henry
Holt § Co., 1926) and C. Northcote Parkinson, The Evolution
of Political Thought (New York: The Viking Press, 1958), p.
181. Hereinafter referred to as Parkinson, Evolution. Parkinson
writes that the democratic phase of Roman political 1life came
only with the decline in the power of the ancient aristocracy.

4Livius, Livy, Book II, XXIII, 2-6.
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make political concessions to this vital lower class.l In

one such instance Livy records a plebian rebellion against

high taxes and political oppression by the aristocratic

patricians:

In the midst of the debate a greater alarm arose
from a new quarter, for some Latin horsemen galloped
up with the disquieting news that a Volscian army
was advancing to attack the City. . . .The commons
were jubilant; they said that the gods were taking

a hand in punishing the arrogance of the senators.

. . [They said:] Let the Fathers serve, let the
Fathers take up arms, that those might incur the
hazards of war who received its rewards. . .There-
fore the consul. . .went before the people . . .
fand] declared that the Fathers were anious to con-
sult the interests of the plebs. . . .

Therefore, to save the state, the patricians granted the

necessary political and economic concessions to raise an

army of plebians to repel the invaders.

theoretically became partners in the governing process.

Thus the two classes

How-

ever, the aristocratically-controlled Senate increased its

powers--under the necessity of 'war powers'--until any effec-

tive representation of the people was excluded. As the

popular assembly was large, and therefore slow to action, the

1 .
It is here that we begin to get the basis for re-

flection about representation consciously as an intellec-
tual and practical force--due in part to this class struggle
(i.e., who are to be the governors and how and why?).

ZLivius, Livy,Book II, XXIV, 1-8.
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Senate1

was found to be more efficient than the more repre-
sentative body. Thus the representative institutions, al-
though remaining in existence, exercised little power. By
the time the Roman Republic began its decline in 145 B.C.,2
political power resided in the compromises of the Senate and
one or more dominant military leaders. Based upon wealth--
primarily the ownership of land--or military leadership,
individual or group interest protection was the accepted
political norm. Thus "conceptual' basis of representation
in the ancient writers is scarce. Although parts of the
Roman law have been interpreted to indicate ''representative-
ness," the Roman politicians were not considered agents of
the people.3 Most of all, whether by ancient Greek or Roman

standards, the "state"? itself is considered a supreme

"entity" and in thought such as this the idea of a government

IThe Senate had plebian leaders among its membership.
However, these leaders soon forgot their class origins and
merely began to think and act as 'mouveau riche'" aristocracy.
See Cassius Deo Coccecanus, Dio's History of Rome, tranms.
Ernest Cary on basis of the version of Herbert Baldwin Foster
(9 vols.: Cambridge, Mass.: Harvard University Press, 1954-5).

2The date is that of the agrarian revolt of the
Gracchus.

3see Polybius, The Histories, trans. W. R. Paton (6
vols.: Cambridge, Mass.: Harvard University Press, 1922-5)
or The Loeb Classical Library edition in 4 vols. dated 1934-
1954.

4of course, in Greece this was a ''state of nature."
The gradual evolution from "wholeness" to individual sub-
jectivity is most important and will be returned to numerous
times in the subsequent chapters of this study.
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representing people diminishes. It is the state which the

government represents.

The Medieval Period

Following the gradual defeat of Rome by the barbar-
ians from the fourth century on, there is little actual
representation of people in government for several hundred
years (except as the barbarian tribes had their own system).
However, political thinking existed, as in the writings of
Augustine, Bishop of Hippo, during the early years of the
fifth century, A.D.1 st. Augustine's political writing,
it should be noted, was secondary to his primary task--the
disproving of the charge that the fall of Rome was the result
of her replacing the traditional gods with Christianity under
Constantine in 313 A.D.2

Defining a republic as '"a people [in] . . .an assem-
blage of reasonable beings bound together by a common agree-

ment as to the objects of their 1ove,"3 Augustine wrote that

1The Holy Writ itself says: Rom 13:1-2: "Let every soul
be subject unto the higher powers. For there is no power but
of God: the powers that be are ordained of God. Whosoever
therefore resists the power, resisteth the ordinance of God:
and they who resist shall receive damnation. Or I Pet II: 13-
14: "Submit yourselves to every ordinance of man for the
Lord's sake: whether it be to theking, as Supreme Or unto
governors, as unto them that are sent by him for the punish-
ment of evildoers, and for the praise of them that do well."

2gt. Augustine, The City of God, trans. Marcus Dodd
(New York: The Modern Library, 1950). Hereinafter referred to
as St. Augustine, City of God. See Book IV, pp. 109-141.

31bid., Book XIX, p. 706.
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the City of Man (the flesh), the secular entity, is sinful.
Man must subordinate himself to the divine, the sacred city
of the spirit, the City of God. It is only through the
Church that he is saved, has being, or is "whole."l The
secular, however, does exist to protect the Church while
it saves men by the will of God. It is He who choses the
rulers. The individual should be concerned only with his
own household, which is for "his care, for the law of nature
and of society gives him readier access to them and greater
opportunity of serving1hem."2 Man can not change what God
has foreordained. 1In time the corrupted secular state will
pass away as men are saved, and with it the princes who
ruled "by the love of ruling."3 To Augustine, there was no
representation of people in the state as known in any presently
existing political system. The ruler represented God--even
though he also represented sin in his own life. If he only
acted in sin, and not for God, he had no right to rule.

By the Middle Ages, the Roman Catholic Church had
spread from Rome throughout the major centers of the then-

known world. Church government as it then existed included

11pid., Book XIV.
21bid., p. 695.

3The ideal state would be one where the civil govern-
ment and the Church cooperated.
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a minister or pastor,1 originally called a bishop (episcopus)
or elder (presbyter). This "priest" (from the term presbyter)
headed the congregation and was assisted by minor lay officials.
Several congregations constituted an episcopate, governed by
a "bishop." A number of dioceses or bishoprics combined in-
to an archbishopric. This totality was termed a '"province."
The character of this early Church government was originally
democratic, but evolved into a "Hierarchy"2 from God down
through the first Bishop. Throughout this period there was
the continuance of the mtion that the priest, the bishop,
and the Pope were God's representatives to the people.3
There was no idea that such persons were the equal of the
people, but rather were of a superior type--having more
"grace." Thus the people could call on the religious hier-
archy only to intercede in their behalf with God.

More specifically, within this hierarchy there was
an idea of functional representation, though this repre-
sentation did not imply an equality. The '"lowly" Soul was

represented by the "lowly" priest who contra represented
P y P

1
The establishment of the Church is to be found in
Matt 16:18.

2
The democratic representative concept evidenced in
the organs of the Church will be analyzed in more depth in

the discussion of John of Salisbury, Chapter III of this study.

3Francis Dvornik, Early Christian and Byzantine Political
Philosophy: Origins and Background, 2 vols. (Washington, D.C.
Harvard University, 1966). Hereinafter referred to as Dvornlk
Philosophy. See pp. 724-850 passim.
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God. The priest in turn was represented by the less lowly
Bishop, who in turn was represented by the Arch-Bishop in
turn represented by the Cardinal. The Cardinal was repre-
sented by the Pope, who as the inheritor (representor) of
Peter upon whom God had built the Church through selection

by Christ, represented God Himself. Thus representation
flowed both ways. The Church represented the world to God
and God to the world, placing Church over state, but repre-
senting the state to God. The whole system was one of care-
fully "graduated" representation in the spiritual realm,--

a "graduated"--functional-spiritual system of corporate
representation based on the classical notion of corporeity

or a unity and harmony of all things. Such representation
had an influence in politics for it interfered with those
seeking some political power at the bottom through a repre-
sentative political system. The kings and lords in actual
fact had a strong grip on secular power (based on their 'dark
age'" violence which had helped carve out the medieval "states')
with the Church holding a dominant hand in the so-called
spiritual realm (with some '"spillover" into the secular area).
The vast majority of the people, the peasants or serfs, had
almost a total lack of power. A strict hierafchy thus held
actual power in both areas--secular and sacred=--though some
of the newly founded religious orders, such as the Franciscans

and Dominicans, were evolving representative systems which
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gave to the members considerable voice in the proceedings
and developments of their individual Orders.

Meanwhile, monasticism was basically an attempt to
separate oneself from the corruptness of the temporal world.
By the "Dark Ages" this practice had spread from one of
individual hermits to that of group life or monasteries.
Governed by rules established by St. Benedict, the monas-
tery was a self-sufficient economic and social unit originally
bound by vows of poverty, obedience and chastity (in theory,
if not in practice). This self-sufficiency included voting
on the '"common business' by the inhabitants of several mon-
asteries.1 This provides a glimpse of a "democratic form"
of a government developing. When the various Orders held
conferences, there were representatives selected to attend,
using the same form. Such representation probably repre-
sented the thinking and desires of the top echelon of the
hierarchical structure of the Order, or within the monasteries,
which in no way implies the equality which has become associated
with &emocracy in modern times. Too, C. Northcote Parkinson
notes that these Christian Orders had no monopoly on such
democratic means of deciding common issues, as the same forms

are present in Buddhist and Islamic religious groups.2 There

1Parkinson makes reference to this voting in his
Evolution, p. 189.

2Ibid., pp. 189-191.
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is some evidence, however, of a developing sense of equality
among the members, though it did not spread quickly outside
the monasteries. There was inherent in these religious groups
of the time, however, a definite belief in the inequality
of man based upon variations in sinful nature as well as
temporal goods. Such is strongly demonstrated in the feeling
of superiority of the "religious" over the common believer,
or layman. It was in fact the development of the feelings
of equality about certain aspects of life (spiritual) which
was later one cause of the conflict which eventually developed
between Church and state. Too, as literacy increased among
the populace, with more being able to read the Holy Writ, the
Church lost its monopoly of interpretation of the early
Middle Ages. Of course, still other causes could be found.
During this period a strong influence on the people
was exerted by the "religious" while the monarch rose to
more and more influence as a territorial ruler. The mon-
archy became assumed as a form of government under Divine
Ordinance, rather than justified by reason,1 at least until
the writings of Salisbury and Thomas.
Thus the dominant form of political structure--the

monarchy--gradually became able to exist(as the supposed or

1see st. Augustine, City of God.
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presumed ''representative'" of the people) by virtue of the
Church's approval (as "representative' of God). Early in-
dications of some change, however, can be seen in pamphlets
written from 1080 to 1104 A.D. by an unknown propogandist.
In these tracts, the king was viewed as the representative
or Vicar of God directly (rather than by approval of the
Pope) and the bishops and clergy were considered his subor-
dinates.1 This attempted justification of the monarchy as
directly approved by God has been explained by Gierke, who

sees the medieval king as a "limited representation' of

divine lordship.2

From here it was not difficult to move to the medie-
val doctrine of society as a basis of representation, though
still infused with the ideas of the Roman Catholic Church.
"It was a system of thoughts which culminated in the idea of
a community which God Himself had constituted and which
comprised All Mankind."3 But despite the growing belief in
the social base of representation, the theological argument

insisted that all components of the world exist because God

existed,4 which in turn was interpreted by the theologians

1Parkinson, Evolution, p. 74.

20tto Gierke, Political Theories of the Middle Ages,
trans. Frederic William Maitland (Boston: Beacon Press, 1960),
pp. 30-31. Hereinafter referred to as Gierke, Theories.

51bid., p. 4.

41pid., p. 8.
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to their own ends. "Therefore all Order consists in the sub-
ordination of Plurality to Unity, and never and nowhere can a
purpose that is common to Many be effectual unless the One
rules over the Many and directs the Many to the goal."l Un-
til theorists began to dispute this oneness in which society
too is bound with theological rule, there was relatively
little done in developing a representative political system.
Thus the topic of change in church-state relations has come
about primarily from the eleventh century to the present as
the theological defense of spiritual supremacy once a ''one-

ness'" was reduced.

Eleventh Century Temporal Representative Institutions

In England during the Eleventh Century, A.D., it
became a custom to call local juries to take care of var-
ious aspects of governing, to assess individuals or estates
for taxation, and to bring charges against dishonest persons
and officials.? These juries were called due to the fact
that individuals sometimes refused to pay their taxes or
give homage to the monarch unless they had some voice in the
assessment process. Many early representatives called to

such juries were the same ones against whom charges were to

libid., p. 9.

2G. M. Trevelyan, History of England (London: Long-
mans, Green, 1937), pp. 176- 178. Hereinafter referred to
as Trevelyan, History.
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be made. By such selection, these persons would be present
at the meetings, thus being available to face and answer
these charges. KXings and Ministers soon learned that often
the "best" results could be obtained through the use of
popularly elected juries for consultative purposes, an
early demonstration of the adage that more flies may be
caught with honey than with vinegar; that is, doing some-
thing with the foreknowledge or desire for others to re-
spond in a desired fashion.1 Thus a type of representation,
though primitive, was developing here.

Later the ministers tried holding meetings of these
groups in conjunction with the gathering of the Great Coun-
cil of the Realm. These eventually worked into a more for-
malized structuring of the coordinate bodies, though of

differing degrees of powers.2

The formalizing of the struc-
ture and the functions of these institutions brought about

an increase, rather than a decrease, in the power held by the

1Also known as Friedrich's Law of Anticipated Reaction.
Michael Curtis (ed.), The Great Political Theories, I (New
York: Avon Books, 1961), I5. Hereinafter reterred to as Curtis,
Theories. Curtis writes that: "The origins of Parliament are
not to be found by tracing into earlier times any political
practice that did not involve the actual election of the
deputies with a delegation of binding authority from the
communities of England. The assembling of such communal
representatives apparently began in 1245 and developed into
a regular custom by the end of the century." Trevelyan, how-
ever, states that the exact date is one of controversy.

2Ibid., pp. 156-157. The selection of jurors was a
matter of political necessity enhanced by the political
strength of social groups and the monarchy's need for money.
See the 1215 A.D. Magna Carta provisionms.
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monarch. At the same time, the kings and princes were
placed in a compromising position relative to thelr monop-
oly of the organized violence power of the state. The sub-
jects, through development of the juries and councils, had
more access to the crown and the power residing there. It
was a relatively simple thing for this action to increase

the power held by the people. For when they were called up-
on to give their assent to acts and taxation imposed by the
monarch, they in turn could present pleas and petitions of
their own for the king to consider. In some situations,

this worked, but in others it did not. Where the king held
the predominance of physical power of the nation, the coun-
cils and juries could do little other than give their assent
as was requested or demanded; with little opportunity or
ability to argue the points. The evolution of representation
in the medieval period thus represents a dialectical develop-
ment: and one of paradox. Even though more people were in-
volved in the decision-making process, the king as repre-
sentative of themtion was able to consolidate his strength

and increase his power.1

llt is from this point historically that Harvey Mans-
field, Jr. draws his basis for the contention that a new
system of representative temporal government came into exis-
tence following the American and French Revolutions. See
Harvey C. Mansfield, Jr., "Modern and Medieval Representa-
tion," in Pennock J. Roland and John W. Chapman, Representa-
tion, Nomos X (New York: The Atherton Press, 1968), pp. 55-
83. Hereinafter referred to as Mansfield, "Representation.”
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Meanwhile, further development concerning both the
practical fact and the concept of representation had become
apparent in the controversy which arose over the delineation
between state and church and their proper constitution.

It is frequently asserted in the writings from the

eleventh to the fourteenth centuries that the state

is not the prince but the whole community of citi-
zens, and the church is not the pope or any other
prelate but the "whole congregation of the faithful;"
that the group as a whole therefore has in either
case pasic rights and interests which limit the
legitimate powers of the rulers; and that the latter
exercise their functions o&ly as representatives of
the corporate social body.

As the major secular authorities found themselves
in power contention with '"subordinate" rulers, so too did
ecclesiastical heads find themselves embroiled in similar
controversy within their "jurisdiction." Even though the
hierarchical structure of representation beneath the Pope
had not crumbled, it came increasingly under attack. On
the one hand, increased papal power of representation was

advocated by the theory of plenitudo potestatis, which would

have made the Pope the representative of God, spiritually,
as well as increasing his power temporally (in re the state).
On the other hand, this greater papal representation was

challenged by the claims of the bishops, and increasingly

lcoker and Rodee,"Representation,'” p. 309.
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by the College of Cardinals.1 There was, for example, an
increasing internal demand for more of a voice in the oper-
ation of the church and the development of church policy
from the various levels of Cardinal down to the parish
priest. As this controversy--the conciliar movement--became
more heated within the church, antagonisms toward the church
itself began to emerge. This further undermined the repre-
sentative authority which the church held over the lives of
people. Thus, the struggle between the regnum and the

sacredotium for supremacy over each, and the intensified

struggle within each of the realms, came into existence.
However, by the middle of the eleventh century, there 1is
still no concrete evidence to show that the struggles had
crystalized into the clearcut issue of more or less ''democ-
racy" (the modern concept) with its ensuing debate about

the meaning of representation. The concept of representation
had not yet come to mean conscious popular "equalitarian"
representation of people and by people. This older idea of
Tulers as '"'representative" of a function such as God or the
"realm" lingered on. Still, of course, this was not as clear

as the functional government in Plato.

Aegidius Romanus Colonna

Some authors trace the origins of the struggle of

lor potestus limitata. See Gierke, Theories, p. 36
and the later Conciliar Movement.
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secular over sacred representative power, or at least the
battle of the pamphlets and literature, to Aegidius Romanus.

In De Ecclesiastica Potestate, Aegidius disagreed with Aris-

totle that the political community of man was a naturalistic
or humanistic phenomenon. Instead, he believed in the su-
periority of the spiritual to the material and espoused

the concept of Dominium, which tied property "ownership"

to that which is legitimate spiritually.1 Aegidius' theory
of religious power was one of a self-motivating sovereignty,
given by God and held by the Pope. The papacy, then, is
supreme over the temporal in case of serious confusion and
contest as well as supreme over all property use, with
ownership in fact vested in the Pope. For the first time
the control of both '"souls" and ''goods" is represented
politically--by the Vicar of God--the Pope. Aegidius lays
the groundwork for later ideas of representation by insis-
ting that both the temporal lord and his goods are under

the Pope as representative of God. This position became a
battleground when the Franciscans argued that their vow was
one of poverty, contrary to the papal justification for

extensive land holdings.

leart Lewis, Medieval Political Ideas, I (New York:
Alfred A. Knopf, 1954), 112 and 114. Hereinafter referred
to as Lewis, Ideas. Also in St. Augustine, City of God,
Book II, Ch. 22, pp. 63-64 and Book IV, Chs. 3-4, pp. 1l1l1-
113. Dominium is the right of property, which is material
and meant to serve spiritual ends. Therefore the Church
has the right to control it.




44

Marsilius of Padua

One of the most famous Franciscans writing indirectly
in defense of secular authority--or at least a purification

of papal power--was Marsilius of Padua.1 In Defensor pacis

(1324)2 Marsilius presents one of the most systematic exposes
of the problem of representation as it was seen then. He
attacked the power of the Church by arguing that the temporal
and spiritual should be separated. Grounded in Latin Averroism
(and ultimately in Aristotle), Marsilius saw two kinds of
truth: one as a result of reason and one of faith. Truths

of faith pertained to the spiritual world and divine law.
Sanction was only in the hereafter, and therefore not a
temporal power of any churchman, and particularly not the
Pope. Truths of reason meant truths resulting from human
reason and human law provided earthly sanction, a law based
oddly not on reason but on human will. The source of the
law, he said, was the legislator or the body of citizens in
its corporate capacity. This did not mean popular sover-

eignty in the modern sense or in terms of majority, for he

IThis name is variously spelled Marsilius, Marsilio,
and Marsiglio. For the sake of consistency, the first will
be used, except as included in direct quotation.

2Marsilius of Padua, The Defender of Peace, trans.
with an introduction by Alan Gewirth, II (Columbia University;
Records of Civilization, Sources and Studies; New York:
Columbia University Press, 1956). Hereinafter referred to
Marsilius, Defender.
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called the representative '"the prevailing part,' which

in effect restricted it to the '"quality" or nobility. This
restriction also applied to the "branches" of secular
government, for Marsilius seems to mean nobility when re-
ferring to "the people.”

Also he presents, as far as the religious institution
is concerned, a system of representation making it possible
for many--not a few--Christian believers to have some voice
in the determination of church policy. To this end, his
plan called for a gemeral council, composed of regionally
elected representatives ". . .according to the number and
quality of the believers.'"! This device of the council
was already being used in the civil area of church 1life
to some extent, and Marsilius thought it might be advantage-
ous for use in the sacred as well.

To reiterate this important point, although Marsilius
did make specific references to the idea of legislative
authority resting within '"the many," this was taken to mean
that the composition of the body should reflect, ". . .not

the inexpert multitudes, but the specialized knowledge of

l1bid., pp. 45-46. Also Ibid., pp. 272-279. Chpt.
XVIII: (Discourse One) '"On the Origin and First Status of
the Christian Church, and Whence the Roman Bishop and Church
Assumed the Above Mentioned Authority and a Certain Primacy
over the Other Bishops and Churches." Chpt. XIX: "On Certain
Preliminary Considerations Needed for the Determination of
the Aforementioned Authory and Primacy: What Statements or
Writings it is Necessary to Believe in and to Acknowledge
as True for the Sake of Eternal Salvation.”
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priests, theologians and canonists. The community of believers
in general was expected to contribute its authority, not its

- - 1 . .
opinions." Further, according to Lewis, ".

. .quality seems
to have implied a fusion of both status and personal char-
acteristics."? Here, then, is a reference to the '"quality" of
those allowed to select representatives. Representatives
were selected not for what might be contributed by way of
knowledge or opinion, or innovation; but contribution to
the legitimizing of the actions of the council. Those persons
selected were also to be those who would have an influential
position and thus have followers in the community.3

Even with such a qualitative representativeness,
there was the embryo of the present-day concept of repre-
sentation in terms of larger numbers, since in actuality
the number of such persons of quality were larger than a
King in council. Also, though perhaps this pattern of formal
relations of authority was not a complete pattern for a pro-
cess of actual control and responsibility, nonetheless, it
was a beginning for the idea that a large number should have

final control of the law-making power. That is, the idea of

1Ibid., pp. 280-281; Gierke, Theories, pp. 58-59 and
Lewis, Ideas, p. 392.

%Lewis, Ideas, p. 204.

35ee Marsilius, Defender, Discourse One, Chpts. 15-
17 and 20, pp. 61-86.
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a community had been previously recognized, but here it was
seen as both embodiment of "authority'" as quality and of
power in terms of number of persons. Thus the idea of the
power of a community to limit both the Pope and the King
was beginning to be seen as important if the King trans-
gressed against the people in general, or if the Pope and
clergy got '"out of spiritual" bounds--or overrode the
"people'" within the religious community. Obligating the
officers of government to a body of real people became the
central underpinning of the development of representation.
Whether a '"democrat' or not, it has been "easy" for
Marsilius to some extent to be ''used" as a source of writings
about democracy as related to representation, as when he

notes:

The legislator, or the primary and proper efficient
cause of law, is the people or the whole body of
citizens, or the weightier part thereof. . .commanding
or determining that something be done or omitted with
regard to human civil acts, under a temporal will in
a general assembly and in set terms that something
among the civil acts of human beings be done or
omitted, on pain of penalty or temporal punishment.

1
Such allusion to the use of a body as a large number in point
of power may seem to negate what is to be comnsidered repre-

sentation, but it must be recalled that the council was to

contribute its prestige, rather than its opinions. Still the

notion is suggested that the law must finally represent the

l1bid., 1, xiii, 3. p. 45.



48

people. That is, '"legislator' as the numerical majority,
the whole body of citizens or the qualitatively weightier
part, is either the political sovereign (the "primary"
legislator) or the people in assembly or through represen-
tatives. There is even the possibility that Marsilius is
moving in his ideas toward a truly representative govern-
ment, based on the notion of popular sovereignty. There
seems to be the idea that the ultimate authority resides
with the body of the people as a whole,1 with some authority
being delegated by them to their chosen representatives.2
Such a notion, of course, did not actually say anything a-
bout the duties, powers or functions of the representatives
to the general council of the church. But it appears to
draw on the theory that as the King represents the community
and acts in its behalf, than so too must the representatives
to the council, whether religious or secular. As the king
is considered, under the concept of patrimony, to be the
kingdom, and at the same time its servant; so too must the
representatives to the council be considered the kingdom of
God on earth, governing through the council with the hierarchy.

And more importantly, such powers, it was thought, should be

lIbid., "Authority Based on Election." This excludes
women, children, foreigners and slaves.

ZHe describes the substance of the concept of sover-
eignty although he did not know the concept as such.
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for the advantage of all rather than for the individual
few who wielded it. At least the idea exists that those
who have been selected to represent should not use their
position for personal gain; but for the good of all:

It is. . .highly useful that the whole body of

citizens entrust to those who are prudent and

experienced the investigation, discovery, and

examination of the standards, the future laws

or statutes, bearing upon civil justice and

benefit, common diffichties or burdens, and

other similar matters.
True, the right or duty of performing these essential
public functions became a matter of personal status and
personal power, yet those involved were felt to be, however
dimly, representing the community. Thus Marsilius felt
that the community, or the people, should be recognized as
having the actual power to be a part of the policy-making
process, either sacred or secular:2

For every whole is greater than its part. . .the

authority to make or establish laws, and to give

a command with regard to their observance, belongs

only to the whole body of the citizens. . . 3
However, Ewart Lewis in his interpretations of the period
points out that Marsilius is to be taken at less than face

value in his writings. Still, here was one of the clearest

lMarsilius, Defender, "Is the Multitude Fit to Rule?"
Also "Forms of Government:". . .every citizen participates.
. .for the common benefit."

1bid., Chpt. XX, p. 280.

3Ibid., "Is the Multitude Fit to Rule?"
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"breakthroughs" to a conscious, deliberate concept of repre-
sentation even if that which is represented is very limited,
with reason and will "muddled" as the operational aspects of
representative action. But Marsilius did see (if unclearly)
that law is made, by somebody, representing '"somebody'" or
some condition, and beyond the vague notions of the realm

or being "under God.'" '"Democrats' may not like the outcome
and rationale of his contribution to the irrational through
his concept of will. However, those who are searching for
clarification of the problem of representation can not but
admire his assistance in forcing men to see more clearly the
road they must take toward understanding the who, what, and

how of representation.

William of Ockham

A more detailed, though less systematic suggestion
of the representative idea is found in the works of William
of Ockham.l His system called for more representatives to
the general council than did Marsilius'. These represen-
tatives were to be elected in the provinces, the dioceses,
and kingdoms, by elective groups constituted for such pur-
poses, from delegates elected in the various parishes.2

This was still a very select group, and only in the broadest

lHere, too, the name is spelled variously: Ockham,
Occam, and Ocham. For consistency, the first will be used.

Zsee Gierke, Theories, pp. 59-61.
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sense representative. The "faithful believer" alone was

to be the source of election and the holder of the franchise
for this purpose. The idea was that power stems from the
consent of a so-called corporate body,1 which was in turn

to be expressed through the leaders. Also, William inclu-
ded laymen in the church council. His plan would have ex-
tended the device to civil government from its use in the
government of the church. This expanded the idea that the
corporate body could act and speak as a unity. William
further emphasized that the council of laymen and priests
could and should meet in certain emergencies without having
to be called by the Pope. This "assumed a definition of

the church as the community of all believers, and it involved
no attack on its normal monarchic constitution."2 Thus,
Marsilius and William were important as forerunners of the
theorists of the Reformation, and even later Revolutions.
Among the theorists they influenced were Leopold of Bebenburg,

and the Conciliar writers, Gerson and Nicholas of Cusa.

Leopold of Bebenburg

This obviously limited democratic "representation"

lGierke explains the corporate idea as ". . .an
External, Visible Community comprehending All Mankind. 1In
the Universal Whole, Mankind is one Partial Whole with a
final cause of its own, which is distinct from the final
causes of individuals and from those of other Communities."
Ibid., p. 10.

2See Dialogus, Ed. by Goldast, Pt. I, Book VI, Ch.
84 .
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idea was the basis for the later insistence, by Leopold

of Bebenburg, that the imperial electors of the Holy Roman
Empire be of a representative nature. This "medieval"
theory related the rights of individuals to the rights of
the community as exercised through representative institu-
tions.l However, the idea still did not carry all of the
modern implications of popular control over the selected
delegates. The authority of the elected delegates to the
estates was generally limited to the specific matters in-
cluded in the terms of their election. They were thus
often equipped with specific instructions from their con-
stituencies; but there was still no regular machinery for
enforcing the responsibility, nor did existing theory de-
mand such enforcement. There was, throughout this era, a
movement for securing for the representatives a '"blanket"
mandate allowing them to do whatever was requested of them

by the monarch following their selection, with few restric-

tions.2

The Conciliar Writers

The Conciliar Writers' commentary on where author-
ity should reside was unique for the time. The crux of

their argument was that ''the Church" rather than the Pope

1Lewis, Ideas, p. 263.

2That is, a blanket approval of their sanctioning
the actions of the monarch or Pope. Ibid., p. 263f.
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should wield the power of the ecclesiastical world. The
contention was that the Pope was only a minister, and not
the monarch he had come to be considered. This principle

is contained basically in Nicholas' De Concordantia Catho-

lica, presented at the Council of Basel in 1433. Here the
keynote question is harmony, rather than authority, for
Nicholas simply believed that harmony could be better
achieved through the entire Church rather than just through
the Pope.1 Yet what he is really talking about is a broader
more equalitarian representative system than that of the
hierarchical-functional system of the Church. It can also
be seen that the notion of representation is not necessarily
connected to election. Nicholas was willing to have men
appointed by the king and certain hereditary lords in the
regional and general councils.2
Nicholas seems ahead of his time, yet in conflict

with it, in grounding any authority on consent, as when
he states: "all men are by nature free, every government

.is derived solely from the common agreement and con-

sent of the subjects."3 This government should be a

1George H. Sabine, A History of Political Theory,
3rd ed. (New York: Holt, Rinehart § Winston, 1961), pp.
318-320. Hereinafter referred to as Sabine, History. It
may be that democracy in representation began as implyin
more harmony than existed therein under the concentration
of power of representation in the hierarchy.

2De Concordantia Catholica, Bk. I, Ch. 6; Bk. III, Ch.

3Curtis, Theories, p. 170.
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cooperative affair, and not necessarily merely a delegation
from a sovereign power, such as a momnarch or a pope.1 Yet
the idea of representation in terms of a popularity was
growing, even if stated as an '""ideal" implied by indirection,
as in the writings of Marsilius and William of Occam.

The Conciliar Movement, however, was more concerned
with church government and really did little immediately
to further representative government. Although Nicholas
did appreciate the ideal that the people should have repre-
sentation, he did not contribute much to its advancement
toward practical reality. Control in the Church still re-
sided ultimately with the Pope and his advisers. Christi-
anity had become institutionalized and civil government
more centralized. The move toward a more practical result-
-especially in the secular sphere--soon found a champion,

one who lived in fifteenth century Florence.

Niccolo Machiavelli

Niccolo Machiavelli is not popularly known for his
republican thought, in that his most widely known work is
concerned with despotic governmental forces. However, his

earlier "how to run a state" book, The Discourses, does

approach rationally, and in fact justifies, the republican

lsabine, History, p. 321.



55

form of government while considering problems of political

1

rule. He did not think all men were wholly evil. Some

he believed had "nobility,' were honorable, and worked for
the public good (at times).

Machiavelli views society as composed of equal men-
-equal in that all seek their own interests and thus all
have this tendency toward the ignoble. He divides society
into '""the few and the many,'" equivalent to the division
of the populace into the nobles and the commons.2 He then
asks into whose hands the government should be placed if
the republic is to endure? This question, accordingly, is
answerable only through an understanding of the time being
considered. That is, if the times are peaceful, then the
few may govern for the many with no i1l befalling the re-
public. However, if the time be bad, or one of crisis,
it would appear that the few should give way to a single
governor who would have extraordinary power to handle the
situation. Once the matter is brought back to a normal

level, then the single governor should step aside for the

lA republic, by definition, must have some repre-
sentative content.

2Niccolo Machiavelli, The Prince and the Discourses,
intro. Max Lerner, The Prince trans. Luigi Ricci, rev. E. R.
P. Vincent; Discourses on the First Ten Books of Titus Livius,
trans. Christian E. Detmald (New York: The Modern Library,
1940), Bk. I, V, p. 121. Hereinafter referred to as Machi-
avelli, Discourses. Also, The Prince, IX: 8-12. Machiavelli
writes particularly of two factions in most republics, but
implies more '"groups'" are possible.
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few to represent the good of the many.l Throughout, the
kind of "good" government, whether a monarchy, aristocracy
or democracy, is left to the legislators of the people.2
All forms of government are believed to be defective.’ How-
ever, the ideal government is one which balanced power with
power via a mixed constitution, i.e., having "a prince, a
nobility, and the power of the people."4 In republics the
citizens live in "perfect equality," an equality which
Machiavelli felt the Church was undermining. He did not
genuflect to the Church and was critical of it. He suggests
the value still of rule which represents something "moral'-
-a civic good--public order, peace and progress. The atti-
tude of the Church threatened the common good.5 Politics,
somehow, appears to be separate and above all other forms

of activity. It is politics on a non-religious basis, thus
providing a boost--an added impetus--to the development of
representation theory. The Church with its greedy attitude
was more concermed with its own accumulation rather than

the advancement of the civic good which Machiavelli believed

1
Machiavelli, Discourses, I-LVII & LVIII,258-
266.

Z1bid., I-XI, 111.
31bid., p. 114.
41bid., p. 115.

51bid., I-LX and I-XVI, XXV.
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most important. Of course a part of the difficulty between
the Church and Machiavellian thought was in their contrasting
views on morality.

In any case, Machiavelli favors a representative
government but of the few, for with such a government, prog-
ress would be possible:

Further, we find that those cities wherein the

government is in the hands of the people, in a

very short space of time, make marvellous progress,

far exceeding that made by cities which have been

always ruled by princes; . . .and this we can

ascribe to no other cause than that the rulg of a

people is better than the rule of a prince.

Such progress Machiavelli found to be important for the
continuation of the republic. In turn he sees the repre-
sentatives as bringing progress, otherwise the drives of

the few and the drives of the many would degenerate into
corruption. Thus, when progress is not as rapid as it might
be, and the republic is in danger, Machiavelli insisted

that it be renewed. 'Now the way to renew them is, as I

have said, to bring them back to their beginnings."3 For

in these beginnings could be found the excellence which

caused a republic to be initiated. Thus a republic can

1Ibid., I-LX and I-XVI, XXV.

21bid., I-LVIII, 264. Machiavelli refutes objections
to popular government in I-XLVII § LVIII and III-XXXIV.

3Ibid., IIT-I, 397. Once a state was established by the
"lawgiver," the omnipotent one, only a self-governing populace
could preserve that state. Order, then, exists longer when the
power of government is shared. The selection of such power-

holders is best when by election. The few would propose for
the public good in free discussion of all sides of a question.
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survive crises because it has good examples to follow.
These '"good examples" are the "result of good education and
good education is due to good laws; and good laws in their
turn spring from those very agitations which have been so
inconsiderately condemned by many."l

The republic is the better form, as the many are more
likely to know and demand the good? than one prince or the
few. The people elect right men for the right jobs,3 SO
that the state is made great by putting public good over
private interest. These leaders are men with ambitious
personalities, in contrast to those individuals who are
"obedient" and thus easy to discipline.4 The primary pre-
requisite for this leadership, Machiavelli terms virtu--
meaning civic virtue. In this respect the lawgiver is al-
most divine--a '"'sagacious and skilful [sic]"5 individual

who establishes the important institutions® and then infuses

l1bid., pp. 119-120.

ZHe believed that those who participate have an in-
terest in the state.

3Machiavelli, Discourses, I-XLVII and III-XXXIV.

4Machiavelli believes law is necessary as '"men act
right only upon compulsion."

SMachiavelli, Discourses, p. 111.

OThere must be interaction between men and institutions.
The republic should have officials to investigate if insti-
tutions are functioning properly and have virtu. Discourses,Bk,
III, Ch. I.
?
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a spirit of virtu for order and strength.1 This virtu,

i.e., qualification for public office, knows no "distinction

either of age or blood: "2

For where a young man is appointed to a post which
requires the prudence which age is suppose to bring,
it must be, since the choice rests with the people,
that he is thus advanced in consideration of some
noble action which he has performed: but when a
young man is of such excellence as to have made a
name for himself by some signal achievement, it were
much to the detriment of his city were it unable

at once to make use of him, but had to wait until
he had grown old, and had lost, with youth, that
alacrity gnd vigour by which his country might have
profited.

Thus the people select their leaders based upon 'common
report"4 as to whether the individual by '"manners and habits"
is wise and by his actions distinguished, '"'either by pro-
moting a law conducive to the general well-being, or by
performing some similar new and notable action which cannot
fail to be much spoken of.">

These leaders remain in office for a '"reasonable
term."® Prolongation of a term of power permits some

citizens to assume personal influence over government and

l1bid., I-LX.
2Ibid.

3Ibid.

41bid., III-XXXIV.
Ibid., I, XXXV.
61bid., III, XXIV.
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thereby threaten the common good.l By limiting time in
office and the authority of that office, the institution
of the state (and thus '"the people") would suffer no harm.

In The Prince Machiavelli devotes his time to
political conditions in his Italy, the domain of the indi-
vidual prince. These rulers, he writes, acquire power to
obtain order--through physical violence, psychological means,
or the ethic of power as morality. These princedoms are:

. . .either hereditary, in which the sovereignty

is derived through an ancient line of ancestors,

or they are new. New Princedoms are either wholly

new. . .or they are like limbs joined on to the

hereditary possessions of the Prince who acquires
them. . .[He] who acquires them [the states] does
so either by his own arms or the arms of others,
and either by good fortune or by merit.

The relationship between ruler and ruled, under
these conditions, is one of expediency; that is, whatever
is necessary to build and maintain the state automatically
becomes "right." Still, the citizens should be made to
feel psychologically secure, regardless of momentary bru-
talities. The nascent nation-state thus was glorified by
its first apologist. Machiavelli therefore gives a new

meaning to representation--on a nonreligious basis--part

of which was implemented in the Protestant Reformation.

libid., I, XXXIV.

2Machiavelli, Prince, I.



61

Protestant Reformation

The Protestant movement developed at roughly the
same time that the national state was coming into being,
according to some writers being partially both mother and
mid-wife. Others consider the Reformation to be both child
and parent of the national state system. In any case, as
the national state developed, it made obsolete the notion
of both universal empire and universal church. Through its
attacks on papal supremacy and the clerical hierarchy of
the Roman Catholic Church, the Reformation was the cause
of the development of the national church, which held a
place of prominance in the developing states. At the same
time the Reformation caused the development further of sub-
jective individualism, which in time not only weakened the
Church but changed the whole notion of hierarchical spiritual
functional representation to one of representing bodies,
territories and especially interests. During this same
period, Europe began to enter the Industrial Revolution.
Secular rulers wanted a larger portion of the wealth which
had been largely finding its way into the Church coffers,

1

particularly the Vatican in Rome. Thus at this time the

See the abuse of indulgences explained in Martin
Luther's "The Ninety-Five Theses: Disputation of Dr. Martin
Luther Concerning Penitence and Indulgences,”" trans. R. S.
Grignon, ed. Charles W. Eliot (The Harvard Classics, Vol.

XXXVI: New York: P. F. Collier and Son Co., 1910), pp. 265-
273.
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church-state issue once again emerged as a crucial issue
bearing on the problems of representation.

The Protestants were naturally supported by various
monarchs, using the new doctrine which taught that the
individual should be able to interpret the scripture in
line with his own conscience.l This permitted kings, who
were of a mind to do so, to confiscate church property
and assert greater power than when they, as well as their
subjects, had been under the moral influence of the Church
at Rome. In some instances the secular kings could at least
gain control of church property and wealth and convert the
churches to national institutions under their own influence.
Further the monarchs, with the assistance of the Protestant
movement, could be relieved of the financial contributions
to Rome which they had been required to make.

Representation, in '"modern democratic' terms was,

of course, obviously retarded by such movements. The initial

bel

pado

ef that the individual should have more freedom to deter-

mine his own religious belief, and to interpret the scriptures

2

as he saw fit, was not extended by the reformers Luther

lSee Dr. Martin Luther, "Address .te the Christian
Nobility of the German Nation Respecting the Reformation of
the Christian Estates,'" Ibid., pp. 276-352.

21bid., pp. 283-6 at (b) "The Second Wall.™
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and Calvin to the temporal sphere. In fact, the two origin-
ally demanded continued loyalty to the king as the "Order of
Life" due to human depravity. Luther wrote:
If all the world were composed of real Christians,
that is, true believers, there would be no need for
or benefits from prince, king, lord, sword, or law.
They would serve no purpose since Christians have
in their hearts the Holy Spirit, who both teaches
and makes them do injustices to no one, to love every-
one, and to suffer injustice and even death Yill-
ingly and cheerfully at the hands of anyone.
Thus the individual was, and of right, answerable only to
God, and thus free from any other authority. But because
of Adam's sin the individual should submit to secular author-
ity so that there might be order and harmony. Luther
believed:
[That] should the law be taken away from most men,
then it would be like 'loosing' the ropes and chains

of the savage wild beast and letting them bite and
mangle everyone.

As secular law was sanctioned by the Scriptures, secular
law must be obeyed.
More specifically, Calvin concludes his mammoth

theological work, Institutes,swith a chapter on civil

1Martin Luther, "On Secular Authority,'" from Luther's
Works, trans. J. J. Schindel, rev. Walther I. Brandt (6 vols.:
PhiTadelphia, 1943). Hereinafter referred to as Luther, Works.
For sanctions in the Scriptures see: Rom 13:1-2; Tim I;9;
and I Pet 2:13-14.

2Luther, Works, "On Secular Authority."

3John Calvin, Institutes of the Christian Religion,
ed. John T. McNeill, trans. Ford Lewis Battles, Il (Phila-

delphia: The Westminster Press, 1960). Hereinafter referred
to as Calvin, Institutes.
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government emphasizing the need for obedience of the believers
to the temporal authority. Civil government, Calvin believed,
had the major function of protecting the outward worship of
God. Therefore, it would be necessary for those who lived
within the community, in order to worship properly, to obey
the government of the state. Those who control the state,
as well as those who make up the state, must be aware that
God desires to guide and direct men even on earth (and to
punish wicked acts). But it is not for the members of the
church to take action against wicked acts of kings. This
power resides wholly with the duly authorized (by God) mag-
istrates who claim a right higher than the kingship.1 To
put it quaintly, a common man could not "knock off" a king;
this could only be done by magistrates of God--=though these
magistrates were elected by the people.

For if there are now any magistrates of the people,

appointed to restrain the wilfulness of kangs, .

.I am so far from forbiding them to withstand,

in accordance with their duty, the fierce licentious-

ness of kings, that, if they wink at kings who

violently fall upon and assault the lowly common

folk, I declare their dissimulation involves ne-

farious perfidy, because they dishonestly betray

the freedom of the people, of which they know that

they %ave been appointed protectors by God's ordin-
ance.

1Lee McDonald, Western Political Theory: From Its
Origins to the Present (New York: Harcourt, Brace and
Jovanovich, Inc., 1968), Part 2, p. 249. Hereinafter re-
ferred to as McDonald, Theory.

2

Calvin, Institutes, Bk. IV, Ch. 20, Sec. 31, p.

1519.
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Such a paradox could not help clarify immediately
the values of representation. True, magistrates of "God"
were to be "elected" by the people, but if individuals were
not represented by the King--because he was now all powenful
vis a vis "the people," confusion reigns. Unrepresented
political people--each of whom is supposed to have a soul-
-now even are unrepresented by the Church. Thus there comes
the almost complete avowal in Calvinist doctrines of non-
resistance and the movement toward the idea that the ruler
must be represented to the "people" (i.e., the people were
not going to endure no representation).

It was logical under these circumstances for "national"
churches to develop along with the national states, for it
became increasingly necessary for only one church to exist in
a state at any one time to prevent chaos.1 Although there
were diverse sects developing in various countries, usually
in an individual state one church under one monarch existed.
Thus, as previously noted, the reformers at first taught
passive obedience, at least outwardly, to the ruler. For
as a vital "link" or representative to God, he should be

obeyed.2

1Peasants interpreted individuality radically, par-
ticularly in regard to land tenure. Germany's dual religious

structure--Catholicism and Protestantism--resulted only after
much bloodshed.

2Originally Luther advocated no ordering device over
the individual, but found this just could not work. The state
then became the overt and necessary influence.
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Superficially the immediate effect of this develop-
ment seemed to be to strengthen temporal power. The state
as the dominant institution took on the duty of defining
the creed by which it lived. However, the later reformers,
such as Knox, continued to call for individual rights, and

subsequently the strengthening of individual liberty be-

came a reality.1

To reiterate, when the "soul" was released from the
Church by the reformers, it took its body along. The re-
formers then saw that the latter had to be controlled. Thus
Luther sought his answer in authoritarian kings while Calvin
turned to the magistrates and the "elect." Both said that
Christianity must approve the state. But this simply trans-
ferred the question of how authority is selected--by the
church? by violence power?

While the Protestant Reformation was taking from the
Catholic Church a large amount of territory and many members,
those who were left in the Church attempted to strengthen
the internal position of the Pope. In other words, the

Roman Catholic Church was not totally unaware of what had

lLuther believed that eventually even the peasant
would become educated and then have a voice in secular gov-
ernment. In the meantime, he wanted to give everyone "a
spiritual vote.'" Thus the reformers were guilty of slipping
toward democratic representation up to temporal individualism.
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to be done, and took steps to unify both its religious
position and its hold on the remaining states. Reduced

in size and power, it thus attempted to regain its former
position--an attempt which resulted in centuries of strife
between Protestants and Catholics in and between countries.l
But churches began to elect their own pastors, and the
magistrates elected the king. Thus people saw a need for,
demanded, and received some representation "as people" in
both the church and the state. Notions of representation
gradually emerged--the very doctrine of resistance indicates
this. And it took place in action as the movement toward

democracy occurred.

Vindicie Contra Tyrannos

One major document to come from the conflict of

religious groups was the Vindicie Contra Tyrannos (1579)2

written by an unknown Protestant writer. This work, though
largely of a theological nature, does address itself in
part to the question of representation. The political im-

portance of the document, which is divided into four parts,

lpnne Fremantle (ed.), The Papal Encyclicals in their
Historical Context (New York: The New American Library, 1956),
Chapter 6.

2Sabine, History, pp. 378-384.
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rests in the third section which considers the question:
if the prince tries to destroy the state, may he be law-
fully resisted--by whom and how?

The broad outline of the Vindicie describes a two-
fold contractual arrangement. According to this theory,
God, the king, and the people first form a community. Then
the king contracts with the people to form a state. The
king thus receives the obedience of the people because of
the contract made with God--unless the monarch breaks the
rules by turning from God, in which case he is to be re-
moved by the people. Implicit in all of this is the King
representing God to the people and representing the people
to God. The common people are thought to be represented by
both the aristocracy (public leaders) and the King--at least
represented to God, if not to man through other men. The
leaders and their institutions have the power and are thought
to be representatives, though the individuals are not yet
elevated to that position. Thus the political power of the
King was to be exercised responsibly so that the subjects
as a whole were treated justly. That natural right to be
so treated was, however, based upon the corporate body of
man, represented through functions of life.1
Government for its own account is not the major theme

of this work, but rather government in its relation to the

1see Harold J. Grimm, The Reformation Era: 1500-1650
(New York: The Macmillan Co., 1954), p. 573.
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Church. The fact that a king might find himself ruling a
large number of people not of his religion caused the author
to consider how these relations should be conducted. In the
other parts of the document, consideration is given to these
other relations. The question of obedience to a king who
does not command according to the laws of God is a major
consideration, from which come the rights of rebellion and
perhaps even tyrannicide. Must the people obey such a king?
The answer to the question has already been alluded to--
they need not dey, though as with Luther and Calvin caution
is stressed. Portions of the Vindicie also consider the
nullification of God's law, or the destruction of the Church
(even a church different from that of the sovereign) when
the subjects participate; and the question of an external
prince coming to the aid of the subjects of another prince
who has oppressed them either religiously or secularly. The
question raised here is how can one represent those of other
religions, if the religious interest is to be represented?
The answer, of course, is that God is represented to the
people--the function of God--rather than representing the
various sects. This is implicit in the writing, though
explicit reference is made to the '"'right church'"--the church
of the king. All such questions are concerned with the
position of the Protestant with or versus the Catholic, and

supportive of the position of the protestors. The entire
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argument is based on what Sabine calls a'". . .curious mix-
ture of legalism and Scriptural authority."1 The emergence
of contract as a result of the Reformation brings a more
explicit definition of relations between ruler and ruled.
The issue is raised as to how the ruler is bound to the
ruled and the ruled to the ruler and who represents who

and why and how? Still the contract theory is innovative
and was later used by numerous representation theorists,

including Johannes Althusius.

Johannes Althusius

Johannes Althusius believed that men came together
through the vehicle of the Social Contract.? This belief

was based on his desire for responsible order, obtainable

through a complex series of associations where the community
and the family are more important than the individual. How-
ever, his theory too leads to government resting on an indi-
vidual, but an individual as a part of a corporate entity.
The associations which make up the community, and govern it,
are natural, rather than called by any monarch or people.

Thus, representation becomes considered as a natural order

lsabine, History, p. 379.

2Johannes Althusius, The Politics of Johannes Althu-
sius, trans. Frederick S. Carney, preface Carl J. Friedrich
(Boston: Beacon Press, 1964).
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coming about through the growth of the guild, the family,

the town, or the religious association. Yet the assemblies
provided by the various natural associations--the family,

the local voluntary corporations, the local political commun-
ity, the province and the state--will function for the in-
dividual and in fact will nurture him. Thus Althusius be-
lieved in the pluralism or corporateness of the Middle Ages.
However, his concepts of the social contract place him among
the modern theorists.

Althusius' system of contract is a dual one. The
initial contract formed a series of associations, increas-
ingly complex, operating under a kind of law that limits the
supreme authority of the group. Here he explains popular
sovereignty as political authority ultimately residing in
the whole people as a corporate body. The individual can
not be alienated from this corporate body because of its
associational characteristics. The Protestant Reformation
had begun the idea of individuals being represented by in-
dividuals--the error of one mind representing another mind
in contrast to what had gone before. The Greeks had not
thought this; the Romans, the Middle Ages, and even Calvin
had not thought this directly. However, with passive re-
sistance, and in the idea of one Soul contracting with others,
and Souls as such being represented, we see the beginnings

of a new idea in the thought of Althusius. He has been
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considered a throwback to the medieval period, but becomes
modern when he considers individuals in contract with other
individuals and pushes the idea further with one mind repre-
senting another mind. Each Soul is the final judge of what
it should do. This provides a basis for modern pluralist
theories restricting the power of the representative in
representative governments. His second kind of law--one
which establishes relationships among individuals--is the
basis for the social group (the secondary contract). The
state, therefore, was to function for the spiritual and
secular welfare of the individual through his various
associations.

Althusius' theory is an attempt to find a basis for
the new power evident in the world, i.e., the natural rational
nature of men to live in associations found in the state
and an attempt to '"modernize" natural law (to ground govern-
ment in "man" as a social being). But the result was to
relate individuals to each other and this leads to one
representing another or many.

Mulford Q. Sibley writes that Althusius speaks for
an age past, rather than a new era.1 However, in speaking
for the ages past Althusius "stumbles" into the individual-

istic theorists' camp, though some would say he really never

lsibley, Ideologies, p. 340.
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meant to do so. His separation of theology from political

philosophy emphasized rational arguments in support of Bodin's

decctrine of sovereignty.
Jean Bodin

The ferocity of the religious wars in sixteenth cen-

tury France caused certain of the Politiques, a group of

moderate French thinkers, to seek peace and thus order on
the authority of the monarchy. Unable to decide how much
or what kind of power the king should have, the leading

figure of the group, Jean Bodin, sought a solution in his

Six Livres de la Republique.1

Bodin, 1like Marsilius, saw law as will, rather than
reason; possibly the will of the monarch rather than the
will of the people. However, Bodin does not argue as
Hobbes does later (from the utilitarian point of view) that
monarchy is necessarily identified with government. In fact,
Bodin provides republican and even democratic bases for
government. He notes that in a monarchy the king has sover-
eignty; in a republic the representatives of the people have
sovereignty; and in a democracy the people themselves have

sovereignty. Bodin is important in representation theory

1Jean Bodin, The Six Books of the Commonwealth, abridged
and trans. M. J. Tooley (Oxford: B. Blackwell, 1955). Here-
inafter referred to as Bodin, Commonwealth.
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first because he does admit the possibility that there can
be sovereignty in the representative system (in the repre-
sentatives) and also in a democracy, since sovereignty 1is

in the people. But his real importance is that by placing

sovereignty in the state qua state, he opens the door to

the serious issue missed by Luther and Calvin. That is,

if the state is the dominant institution then sovereignty

is above law and society. Must these not be responsible?
And to whom--whom does the government represent? Of course,
Bodin did not see this. Both he and Althusius lead us
blindly along toward the practical issue and the theoretical
issues, representation of the individual--that is who, and
by continuation--how? '"Interests'" is the what; all of which
came along much later.

In a monarchy, however, the king, being the willing
agent, was answerable to no one for his actions: not estates,
nor assemblies, nothing. Bodin begins his analysis here
by defining a state as "an association of families and
their common affairs, governed by a supreme power and by
reason."1 Or as Sabine notes, Bodin believed that the state
is "a lawful government of several households, of their

common possessions, with sovereign power."2 This sovereign

libid., Bk. I, Ch. 1, p. 1.

2Sabine, History, p. 402. Sabine uses quotation marks
as if this is from Bodin, but gives no citation.
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power is an essential characteristic of a political commun-
ity. It is supreme unrestrained power over citizens. Thus
the sovereign is not only an administrator and executor of
law but has the power to make law, i.e., to be a legislator.
However, the sovereign power is limited as a means to pro-
tect the family, which is the basis and origin of the state.
Essentially this limitation was to protect property, which
is considered a necessity of family existence--"an indefeas-
ible attribute of the family."1 This is accomplished by
natural justice, the law of God and nature--all above human
law. Bodin's contradiction is in believing that rulers
must have unlimited power yet operate within established
limits, a paradox readily evident in modern theories of
representation (with their theories of majority rule and
minority rights). Thus Bodin was hardly an equalitarian.2
More important, however, is Bodin's separation of church
and state and the belief that sovereignty grows out of the
nature of man. Sovereignty, he believed, was power--a
relationship between the ruler and ruled. This power was
an ethical one, a secularizing of natural law which would

be further analyzed by Hobbes.

lipid., p. 410.

2Many of the policies of his state were aimed at
the economic advancement of the nation, often to the
detriment of lower classes or the individual.
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Thomas Hobbes

Thomas Hobbes wrote at the time England was feeling
the dual throes of becoming a modern state and passing through
a commercial revolution--with political implications. The
new bourgeoisie had begun to question the British monarchy
in terms of certain royal prerogatives, some of which made
the king absolute in certain spheres. In defense of the
monarchy, Hobbes sought to justify the monarch's position
in general and the prerogatives in particular, upon an em-
pirical, rationalistic, scientific basis, rather than on
the traditional foundations previously used.

According to Hobbes the basis for entering into the
social contract is security, which the individual craves
for himself and his possessions. Such security is missing
in the state of impersonal nature. Man, as a part of a
state, enters into the social contract to secure for him-
self, his possessions, and his being this vital element.

The state, then, is the means to individual security and

peace. A little reason and the ""laws of nature' cause man

to form a community--a state. Through and with the state

the individuals 1living there enter the contractual agreement
which will provide what all men are seeking--peace and security.
The state, then, following the contract, is represented by

the king, who is above the contract and uses power to keep
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men from returning to their former brutish nature for 'coven-
ants, without the sword, are but words, and of no strength

to secure a man at all."1 Therefore the monarch is above
all, even above the Church. It would not be until the Eng-
lish Revolution that it was granted that the king at times
had little or no powers.

For Hobbes, living in a period of turmoil, the mon-
archy was the only workable way to obtain a peaceful society,
one in which man would be secure. The monarch would be
motivated by his self-interest, which would provide for the
self-interest of his subjects. That is, the self-interest
of the subjects (their happiness) could only be provided
through peace and security, which in turn was the self-interest
of the monarch--for if his subjects were happy, then they
would not rebel. Thus the self-interest of the monarch could
be obtained through providing for the self-interest of the
subjects. Since the monarch is but one, while the subjects
are many, the monarch--with a larger perspective--will be
more settled and established in what his self-interests are,
while those of his subjects will be more subject to whim

and thus fleeting.

1Thomas Hobbes, Leviathan,Abridged and edited by
Francis B. Randall (New York: Washington Square Press, 1969),

Ch. XVII, p. 115. Hereinafter referred to as Hobbes, Levia-
than.
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Therefore the "drive" for a secure biological exis-
tence and the concurrent avoidance of a state of anarchy
is the basis for the state, the social contract, and thus
for the representative nature of the king. In a sense the
"drive" for existence becomes equated to the desire for
power:

I put for a general inclination of all mankind, a

perpetual and restless desiIe of Power after power,

that ceaseth only in death.

As a result, we see that Hobbes had a different con-
ception of the representative.2 He "looked upon the sov-
ereign--whether one man, an assembly of men, or the whole
body politic--as the sole representative of society."3
As previously indicated, however, he defended the monarchy
then present in England as the best possible political system.

In introducing and defining his meaning of the con-
cept, Hobbes assumes that representation has to do with the
activities of people. He further maintains that a man is
a representative insofar as he has been authorized, that is,
given the right to act. Therefore the monarch who has ob-
tained sovereignty through the contract has the most author-

ization to act, though later the representative assemblies

11bid., Ch. XI, p. 64.

2Ibid., Ch. XVI, "Of Persons, Authors and Things
Personated, " p. 111.

3Ibid., see Chapters V and YVI.



79

and their members were also so authorized. Such represen-
tatives, either monarchs or assemblies, freely exercise this
right, while the represented are bound by the actions and
responsible for them.1 By injecting this idea, Hobbes ap-
pears to answer a number of questions which arose in later
years. His fundamental assumption that although represen-
tation has to do with actions and their possible consequences
at some time, it does not necessarily follow that this is

so at all times.2

There is, however, still the question
that if authority is to be given, and there is to be some
restriction placed on the representative, how can he then
promise to obey faithfully in the future that which has not
been conceived at the present? Hobbes, and later Rousseau,
attack this notion that there can be any control over what
one might will tomorrow. The possibility of being able to
control this is as slim as the possibility that one can promise
to will to will to will.>

Later writers, particularly John Locke, borrowed from
these ideas of Hobbes, though often without giving credit

where it was due.

l1pia., p. 111.

Hanna Pitkin, "Hobbes' Concept of Representation,"
The American Political Science Review, LVIII (June and Dec-
ember, 1964); 328-340 and 902-918 at 338. Hereinafter re-
ferred to as Pitkin, "Hobbes."

3Hobbes, Leviathan, Ch. XVI, pp. 110-114.
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John Locke

It is John Locke, another social contract theorist,
who may be seen as the '"father'" (or great-grandfather) if
there is one, of what we call representation, especially
in regard to bodies of people. Locke justifies, or at least
attempts to justify, the Glorious Revolution, which reduced
the absolute power of the monarch.l His social contract,
then, is based on individual consent of the people, and is
the force which provides for the monarch to rule only as
long as he acts as the representative of the people, and
lives by the rules thus established.2 However, once the
bounds were exceeded (and interpreted so by the '"majority")
by the monarch, then the contract would no longer be binding.3

The Lockean contract must be considered in light of
the particular view Locke held of man and the mind of man.
To him, man had reason prior to the contract and the forma-
tion of civil society. In the state of nature, man learned
through the use of his reason and by exposure to various ex-

periences. These experiences were likened to a man in a

He advocated limited monarchy, which would have
required some attention to law on his part.

2John Locke, "An Essay Concerning the True, Original
Extent and End of Civil Government," in Ernest Barker,
Social Contract (London: Oxford University Press, 1947).
Hereinafter referred to as Locke, "Government." See espec-
ially Section 3.

31bid., Section 96.
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darkened closet with the door partially open to permit en-
try of selected and limited experiences.1 As each man is

in his own closet, then the experiences of each would differ.
Thus the learning process occurs only so long--and to the
extent--that man has an open mind (the closet door), and

is willing to benefit from such sensations as he may gather.
These sense experiences provide man with his knowledge of
the real world, and according to Locke, disprove the then-
prevalent Cartesian notion of "inate ideas.”" Thus the mind
is likened to a blank sheet of paper, and that which is to
be known and understood by man must be written upon the

sheet of paper through experience and sensation. 2

Then
when man is confronted with a new situation he will, through
the use of his reason, be able to pluck from the darkened
closet those elements and ideas necessary for whatever he
must face.

Further, the sensations received by any one man,
as a subjective individual, will not be completely the same
as those received by any other single person. Thus the
individual is the individual of unique knowledge and mind.

Such individualism and the use of reason would lead '"'the

man' of Locke to interact with his environment for survival.

1john Locke, An Essay Concerning Human Understanding,
edited with an introduction by John W. Yalton (London: J.
M. Dent, 1961), Bk. II, Ch. II, No. 17. Hereinafter referred
to as Locke, Understanding.

2

Ibid.
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Survival requires that each must make the best of what he
has and is capable of continuation through use of his mind
and later his physical ability. Man in the state of nature
is basically a peace-loving, rational being who has been
endowed by the God of nature with natural rights which can
not be denied him even with the inception of civil society
through the social contract. The contract, of course, comes
about through the collective action of individuals who rea-
lize that there is more to life than mere survival. In
order to attain a better life then, they enter into a formal
society in which even more complicated needs are secured.

To do this there has to be agreement as to rules and then to
rule-administrators. This leads to the question of how

the administrator is chosen and what he will do--to wit,

to the problem of representation. Representation becomes

a problem right at the point of contract. From living as
individuals to 1living as a part of society is a major
transition from no representation to representation. Of
course, such natural rights must of necessity produce limi-
tations on the governing body established. Still this body
would not be an absolute sovereign which had previously
existed. Rather it would be a legislative body with limi-
tations imposed through this legislative body. This would
be in the voice of the people whose representatives they

were. A nominal monarch and judges are not excluded from
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consideration as representatives, for through the idea of
contract and limited government, they must all be consid-
ered to represent the people--the individual who possessed
natural rights. Still, contra to Hobbes, the legislative
body as representative of the people, or the sovereign as
he was styled, was not above the law, but was expected to
abide by it. Thus a king, if such existed, would be unable
to levy taxes, suspend or dispense with laws, or such with-
out parliamentary approval. Thus although he did not think
in such terms explicitly, Locke was providing that the in-
terest of the subjectively defined individual (nmatural rights)
could thus be guarded through dispersal of governmental
powers.

It is evident from the above discussion that Locke
believed that in a state of nature each had had the power
to interpret the law of nature and to act upon such an in-
terpretation. Thus there was simply the need to establish
and codify in some respects the laws under which man had so
lived. The necessity had been precipitated by the changing
economic and social structure, the development of organized
life, and ultimately a king or a parliament (in his day)
as protector and interpreter of the ancient rights of the
people. The individual in his natural rights was the limiting

factor of the formal state, and forced the inclusion of
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many principles for the protection of the individual's rights.
But the point was that the representative nature of the par-
liament was to maintain for the individuals concerned all of
the basic rights which had previously been enjoyed in nature,
but without the pre-existing confusion or uncertainty.

The increasingly subjective definition of the nature
of man as a basis of representation is also evident. Indeed,
Locke's writings indicate a new flowering of this subjective-
ness with representation now based on warm bodies covering
those minds whose chief characteristic was my "natural rights."
Wi L Descartes the individual was "I am,"but now with Locke
the individual was "what I want." There is also the concept
of majority based on numbers alone, contrary to Marsilius'
attitude toward a majority based on 'qualitative as well as
quantitative'" measures. This is especially notable in Locke's
writings on the nature of private property. Once man has
mixed his labor with natural material, then he "owns" it
as he is in it. The only limitation is that man take only
that which he needs and that there be the common land left
for someone else. Private property and therefore property
as something to be represented became institutionalized as

a principle for government to protect.2

Or perhaps "wants' would be a better term.

2Locke, "Government,'" Bk. II, Sec. 25.
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The individual and his subjective rights, including
property, form the foundation of civil society which repre-
sentation makes the representation of it ''sacred." What
has resulted seems to be the very essence of representation
or the answer to who? what? and how come? Lockean theory,
then, is the cresting of a movement that began with the
Reformation on the one hand, and the curious paradox of
the nation-state on the other. The problem of representa-
tion with all its modern vagueness and paradox, here vaguely
appears grounded in this view of man, nature and government.
If Locke seemed to solve the problem practically, he further
complicated it. But then it can scarcely be said that Jean
Jacques Rousseau did much better with his theory of "rationa-

lism," '"democracy," and the 'general will."

Jean Jacques Rousseau

In contrast to Hobbes, Rousseau viewed man originally
as naturally innocent, a ''noble savage,' who in the state of
nature was relatively happy and independent, compassionate as
well as fearful.l It was the corrupting influence of certain
aspects of civilization and its artifidal environment, especially

private property, that diluted the natural instinct and emotional

1Jean Jacques Rousseau, Discourse on the Origin and
Foundations of Inequality, edited with an introduction and
translation by Roger D. Masters (New York: St. Martin's Press,
1964). Hereinafter referred to as Rousseau, Inequality.
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determinants of human behavior. Society became corrupted
via the institution of private property. Private persons,
the rich, developed the power of so-called authority--
meaning centralized violence power--with magistrates to
enforce the obedience of the people, the poor.1 As man
drifted into society and injustice, so Rousseau believes
it possible to reform the situation by a deliberate social
contract reflecting the "general will" rather than self-
interest. This can be done by a contract wherein every
individual gives up rights to the community:

Each man alienates, . . .by the social compact,

cnly such part of his powers, goods and liberty

as it is important for the community to control

but it must also be granted that th% sovereign

is sole judge of what is important.
This social contract Rousseau believes will thus reconstruct
the societal institutions as a community of citizens, an
association, not an "aggregation" of individuals.3 Men,
therefore, will be equal by legal right (each gives his
self to all, not to one), having rights as citizens and
not, as Hobbes believed, because of any physical quality.

This presents the problem of how laws would come to be

created. Rousseau acknowledged that wise lawgivers would

l1pid., pp. 219-220.

2jean Jacques Rousseau, The Social Contract and
Discourses, trans. G. D. H. Cole (London: J. M. Dent §&
Sons, Ltd., 1935), II, IV, p. 27. Hereinafter referred
to as Rousseau, Contract.

31bid., I, i.
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be necessary to provide '"a code appropriate to conditions."
He did, however, state a firm denial of the representative
system, partially based on his concept of the '"'general will,"
and partially upon his realist psychology about feeling and
property. In this general will, the individuals will know
the issues, will study and consider them; then, without
making any agreement with others on how to vote, they will
come together in assembly to legislate for the society.

This general will of the people can only be reliably expressed
in primary assemblies--direct or participatory democracy
where the individual could meld the particular to the gen-
eral. The individual can not deputize to an agent the func-
tion of formulating the general will. Therefore, to believe
that the people could select representatives to function in
their place at the legislative task is fallacious. Instead,
the people may only select agents to discharge the tasks of
execution, so long as such tasks are clearly specified in

the direct expression of the general will. Perhaps Rousseau
saw then how impossible it would be for one mind to represent
another. He did see the difficulties, even if not clearly,
in the sense that he provides for a non-representative system;
a vote for each for a general state of mind--not an individ-
ual one. It would be this general good, or will, that would

be represented, not bodies or individuals or territories, but
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the general will in the public meetings. Some would then
be elected (the chiefs) to carry into execution what the
general will decides.

Government, then, is a contract between the multi-
tude and the chiefs elected by it. It is an agent, with
delegated powers liable to modification or complete with-
drawal. Rousseau believed that the citizen had the free
will to obey or disobey laws. He is unclear on whether
the citizen would obey the laws because they had developed
them or because coercion would be necessary (yet does imply
the often cited, man can be "forced to be free"). This
idea of necessary force was the doctrine of the general will.

This general will,1 of a very abstract nature, repre-
sented the unique fact about a community, i.e., that a
community has a collective good which is not the same as
the private interests of its members in terms of each separate
individual interest. Hopefully, government is institutiomr-
alized general will--the good in the nature of things for the
community. However, not all citizens would recognize the
general will and would instead follow a "will of all.”" The
"lawgivers'" were then important since man could not be trusted
to have or follow this inner general will. However, a semnse

of obligation could be enhanced or derived from a civil religion

1pt times this seems to be equated with the majority,
yet in other instances is so general that it is left to pri-
vate judgment.
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which would bind the community together. Rousseau there-
fore believed that the people's sovereignty could not be
represented. His idea of a corporate sovereignty which
gives authority and expresses will theoretically does not
have representatives, although the implication would be
that such would have to exist.

The 'general will" then is a state of mind, an
attitude each individual person is supposed to hold. It
is a will beyond each individual's particular will, which
each could find, seemingly by '"feeling." It is bulwarked
by a "liberal'" or progressive education designed to create
citizens and make them patriotic.1 A general equality of
property exists, protected by a tribunate of cursors, common
traditions and feelings, and enhanced by a state religion
designed to promote a system of morality allowing men to
possess a sense of purpose. This general will, then, is
an attitude for each in the '"public interest" concept, but

is not expressed by representatives.2

Sovereignty with
legislative power was vested in the people as a whole. Thus
was abandoned the scientific individualism of Hobbes in

favor of a form of religious individualism where man "finds"

l5ean Jacques Rousseau, Emile, trans. Barbara Foxley,
intro. Andre Boutet de Monvel (New York: D. P. Dutton, 1966).
Hereinafter referred to as Rousseau, Emile.

2Rather, he advocated a democracy of the town meeting
variety.
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himself only if he devotes himself to something outside him-

self. The '"people" seem to be equated simply with the "gen-

eral will:"

The body politic, therefore, is also a moral being
possessed of a will; and this general will, which
tends always to the preservation and welfare of the
whole and of every part, and is the source of the
laws, constitutes for all the members of the state,
in their relations to one anothei and to it, the
rule of what is just and unjust.

But his favor falls to what he terms the '"common people:"
It is the common people who compose the human
race; what is not the people is hardly worth taking
into account. Man is the same in all ranks; that
being so, the_ranks which are most numerous deserve
most respect.
Rousseau believed that the representative function
was contradictory to the concept of popular sovereignty.
Political 1liberty presupposes universal participation; just

as membership in a free community must be perpetually willed

by each of its members.3 As individual will may not be

represented, neither may sovereignty of the people as re-
flected through the general will, for to do so would be to
alienate oneself and one's sovereignty. Sovereignty consists

essentially in the general will. Either there is a general

1"A Discourse on Political Economy," in Rousseau,
Contract, p. 253.

2Rousseau, Inequality, p. 226ff.

5political means public, particularly in reference
to economy, for Rousseau sees the state as the public financier.
See his "A Discourse on Political Economy." Also Pitkin,
Representation, p. 6.
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will as expressed through the actions of all in the commun-
ity, or there is no general will, as there would not be
through a representative scheme. The representatives, as
previously noted, are to do only that which they are specif-
ically directed to do. For to do more than this is to usurp
the sovereignty of the people, or disregard the ''general
wili. 1

Consequently, Rousseau considers direct, continuing
participation in public legislative efforts by the individ-
ual a necessity. He believed that drastic harm would re-
sult if society failed to meet this obligation. At the
same time the people legitimately assemble together, all
jurisdiction of government ceases and executive power 1is
suspended, for where the assembly is--there no longer is
a need for representatives.2

Finally, Rousseau believed that to give power to
a representative decreased thatheld by the individual to
the same degree as the power given up. Under specific
instructions, Rousseau did agree that the people can send
representatives, but when they do not specify what is to

be enacted into law, there is no law., Unless each law is

150hn A. Fairlie, '""The Nature of Political Repre-
sentation," The American Political Science Review, XXXIV
(April and June, 1940), pp. 236-248 and 456-466 at 240.
Hereinafter referred to as Fairlie,"Representation."

2Rousseau, Contract, Bk. III.



92

given the assent of all the people, it is null and void.
For after all was said and done, it was the basic ''good"

in the individual upon which Rousseau's philosophy rested.
The complexity and contradictions of the thought built

upon this concept makes Rousseau an apologist for many
ideologies. It is difficult to answer his general criti-
cism that representatives do not represent the people they
claim to represent. Thus Rousseau forces proponents of
representation to defend their position, which is difficult
to do on any ground successfully, at least not and still

leave representation meaning representation.

Montesquieu

Montesquieu, a member of the French aristocracy,
faced the concept of limited government as Locke had. How-
ever, Montesquieu's theories may be considered exceedingly
complex or exceedingly simplistic, in part due to his use
of relativism and ancient (Greek and Roman) data in combi-
nation.

Montesquieu's ideas are developed upon his belief
that man exists in an orderly universe, one that is under-
standable and controllable through man's knowledge. Thus
he begins:

Laws, in their most general signification, are the

necessary relations arising from the nature of things.

In this sense all beings have their laws: The Deity
His laws, the material world:its laws, the intelligences
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superior to an their laws, the beasts their laws,
man his laws.

Fear (insecurity) led men to establish forms of government,
which vary in the size of the ruling class and '"typed" as
democratic (principled on virtue) and the aristocratic (prin-
cipled on moderation).2 In both forms, there is emphasis

on government of a limited form, a restraint on government
to assure political liberty. Government determines what

the law is and law determines what limitations are to be
imposed on the government.3 This self-limiting theory of
representative government proved useful to Montesquieu for
he was concerned largely with the theoretical, giving little
consideration to its practical application.4 Still he be-

lieves the sovereign power rests with the whole people, If,

1Baron Charles Secondat de Montesquieu, The Spirit
of the Laws, trans. Thomas Nugent, intro. Franz Neumann
(New York: Hafner Publishing Co., 1949). Hereinafter re-
ferred to as Montesquieu, Laws.

2The fundamental bases of the state are laws and
customs or manners. Montesquieu also considers despotism

(based on fear) and monarchy (based on honor) at great
length.

SLaw is the way a people from one region are pro-
tected from those of another region. He says that it is
indeed rare to have similar laws crossing regional lines.

4McDonald, Theory, p. 378. Here McDonald quotes
Montesquieu saying: "It is not my business to examine
whether the English actually enjoy this liberty or not.
Sufficient it is for my purpose to observe that it is es-
tablished by their laws; and I inquire no further."
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however, the legislative, the executive, and the judicial
power were all to rest with one person or body, political
liberty would be at an end. But this liberty "is the right
of doing whatever the laws permit,"1 not what is forbidden.
It is thus negative and assured by a separation of political
power. To the latter, Montesquieu added the principle of
bicameralism in the legislature. He believed that one
house of the legislative body ought to represent the pop-
ular feelings, while the other should represent those persons
distinguished by birth, riches, or honors. The one would
scrve as a check upon the other (preferably the latter pro-
viding a check on the bbuse representing ''popular feelings).2
Here again is revealed his interest in the position of the

aristocracy:

The people, in whom the supreme power resides,
ought to have the management of everything with-
in their reach; what exceeds their abilities, must
be conducted by their ministers.

However, he did not believe the people totally capable of
selecting their magistrates, again evidencing his desire
for moderate government, with the aristocracy retaining

some semblance of control.

1Ibid., pp. 377f. The three functions of govern-
ment--legislative, executive, and judicial--are slightly
different than those functions ascribed to government by
Locke.

2This parliament should meet frequently and could
be called by a power outside the legislature.

3Montesquieu, Laws, ""Republican Government and the
Laws Relative to Democracy,'" Book III, Ch. 3, pp. 920-
923.
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More importantly, Montesquieu's major contribution
is his belief that the spirit of the laws, the guiding force,
is constantly in flux and changing.1 Laws are by their
very nature relative. He notes this in a geopolitical state-

ment:

If it be true that the temper of the mind and the
passions of the heart are extremely different in
different climates, the laws ought to be in re-
lation to the variety of those passions and to the
variety of those tempers.
There was thus a continual need to revise and update the
law which was being enforced. Legislation, then, must be
tempered by the spirit existing in the state at the time
and would in turn be subject to the economic, the religious
and social 1life prevailing at any given time. The morals
and manners of the people would be the base upon which the
system of law was also to be constructed. But there would
need to be conformity between the two. 2
Montesquieu not only discusses the number of those

who rule, but distinguishes between the nature and the

principles of government:

There is a differente between the nature and prin-
ciples of government, that the former is that by
which it is constituted, the latter by which it is

l1pid., Bk. I, Ch. 3, "Of Positive Laws," pp. 5-7.

2Ibid., Bk. XIV, "Of Laws in Relation to the Nature of
the Climate," p. 221.

5This base iswhat some today would call the "National
Character."
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made to act. One is its particular structure, and

the other the human passions which set it in motion.1

The relationships of the spirit of the laws and the
nature and principles of government, combined with diverse
environmental factors, led Montesquieu to believe that the
wise legislator must '"go slowly." Thus radical changes,
regardless of need, fall to the realities of the present
and the traditions of the past. Still his belief in liberty
incorporates the right to representation of individuals who
are not atomistic but a part of the community. In this he

profoundly influenced later conservatives, including Burke.

Edmund Burke

Edmund Burke, like other theorists of the eighteenth
and nineteenth centuries, attempted to develop a political
philosophy at a time when the older constitutional order of
Europe was in shambles and the Industrial Revolution was in-
creasingly changing human behavior and life.? His political
philosophy included a reference to natural law, Christiam

ethics, man as both a rational and institutional being, and

1Montesquieu, Laws, Bk. III, Ch. I, p. 19. The forms
of government are made to act by the "principle"--fear,
honor, virtue, or moderation. The principle of the consti-
tution must conform to the type of government, i.e., a de-
mocracy based on fear is unworkable.

2However, he did not seem to understand the Industrial
Revolution and thus largely ignored its evils.
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a "matural" state.1

Burke does not explain how the ruler
gets power, but merely accepts the British system of a mon-
archy with a parliament. Some mention is made of the impor-
tance of a landed aristocracy, which would be the control-
ling element of society. His emphasis is on land, private
property. But this is not commerical-industrial "free enter-
prise' capitalism since aristocrats were to hold their wealth
in land and in mutual obligation, that is, a psychological
attitude of responsibility toward both it and '"their' people"

Society is indeed a contract. Subordinate con-

tracts for objects of mere occasional interest may

be dissolved at pleasure--but the state ought not

to be considered as nothing better than a partner-

ship agreement in a trade of pepper and coffee,

calico or tabacco, or some other such low concern,

to be taken up for a little temporary interest, and

to be dissolved by the fancy of the parties. . . .

[It is] a partnership not only between those who

are living, but between those who are living, those

who are dead, and those who are to be born.
Here a paradox should be noted. Burke speaks of an aris-
tocracy obligated to the entire nation, elected to the Par-
liament by a single constituency and at the same time having
a sort of '"free agency" representative of his true self. A
representative at once "bound" and "unbound" leads to comn-

fusion at best.

1Edmund Burke, "A Vindication of Natural Society," in
The Works of the Right Honourable Edmund Burke, I (Boston:
Wells and Lilly, 1826-1827). Also XIX. Hereinafter re-
ferred to as Burke, Works.

1bid., III, p. 116.
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Burke's views on the decision-making process re-
volved around the idea of free agent, once the representa-
tive had been elected.l According to Burkean theory, the
representative was to exercise his own best judgment in
matters coming before the House of Commons. Parliament
"'was not a congress of ambassadors from different and hostile
interests, but a deliberative assembly from one nation with
one interest, that of the whole."?2 Man, then, is significant
only as a member of a group--a kind of corporate human being.
But his political group is the '"nation." Therefore, repre-
sentatives should be guided by their knowledge of the general
good of the nation and not by any desire to raise one local-
ity or its interests above the interests of the totality.
Rousseau had argued against representation on the same grounds-
~-namely because of its difficulty in actualizing the general
will without direct participation of all. But Burke, in his
classical "Speech to the Electors of Bristol," urged--
"oughted''--that the representative be of an independent
though high character who could work for the good of the

national interest. To repeat, he felt that the chief duty

1He thinks of representatives as Lords, Commons, the

monarchy, or the Church--NOT as anything having to do with
individual citizens.

2Burke, Works, II, pp. 10-11. The idea that there
is "a whole" is, of course, a Greek-Rousseauan notion. On
the other hand, he opted for '"political parties' as a means
of governing. Apparently he did not have in mind the '"dis-
ciplined" ones in Great Britain today, but our own curious
disorganized affairs.
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of the representative (whether he did so or not) was to

use his own best judgment in deciding questions in the

people's interest.l Burke conceived the representative

as being able to have an unbiased opinion. mature judgment,
and an enlightened conscience. Where he had these charac-
teristics (and no one should be elected who did not), he
should not be required to put the interests of the few a-
head of the whole. Logically his ideal then was that there
was "a whole," if all representatives held such character-
istics.

These then are arguments in favor of having a repre-
sentative uninstructed by particular interest so as to get
a '""whole:"

. . .government and legislation are matters of rea-

son and judgment, and not of inclination; and what

sort of reason is that, in which the determination
precedes the discussion; in which one set of men
deliberate and another decide; and where those who
form the conclusion are perhaps three hundfed miles
distant from those who hear the arguments.

So long as the election process obtains the best man3 pos-

sible for the job, it will work, or so Burke thought. These

highly motivated men would come together, being selected

l1pid., pp. 10-11.

21bid.

5The best man is one who has "a heart full of sen-
sibility. He ought to love and respect his king, and to
fear himself." Once again, this is the aristocracy. See
"Reform and Revolution."”
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for their capacity to seek and secure a view of the "whole"
nation, and determine what legislation should be enacted
for the good of the entire nation. There would thus be

no divisiveness based on locality; although inconsistently
there would be an inclination toward protection of estab-

1 and other

lished institutions such as private property,
social concepts and institutions making for divisiveness.
The emphasis in Burke is that selection of the repre-
sentative is based on the possible objective reasoning a-
bility of those considered for such positions and the abil-
ity of the voters to recognize them and be willing to elect
them. There is no need for prior instruction to those se-
lected as they might not even know in advance what problems
would confront the assembly, and how to resolve such diffi-
culties as might arise. Rather, "the value spirit and
essence of the House of Commons consist in its being the
express image of the feelings of the nation."2
In other words, Burke believed that the idea of

representation has in it the concept of '"bare agency" if

the representative acts for the whole and not for the parts.3

lBurke viewed property as a prescriptive interest,
intricately tied to order and political rule.

2Burke, Works, II, pp. 10-11.

3Ibid., see "Why Government is Complex'" where Burke
writes: ™. . .our representative has been found perfectly
adequate to all the purposes for which a representative of
the people can be desired or devised."
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This representative body is supposed to mirror all of the
social and economic forces existent in the nation and com-
promised in "his'" mind toward general good as if they were
merged into a Rousseauian general will. To be valid, Burke's
idea of representation becomes not only a philosophy of
history in which there is expressed a nation's will and
its sentiments but a curious utopian psychology in which
national "saints'" are selected and continued in office.
However, this idea does overcome the criticism that one
mind cannot represent another, or several minds. Burke's
representative "ideally" represents only the public good
as he sees it. So there is more similarity here between
Burke and Rousseau than often indicated.

Burke's concept of the role of the representative
therefore constitutes an important part of contemporary
theory for purposes of this study. Obviously, he not only
failed to recognize the changing class structure of Europe
with its new social ideas and its new classes, but was not
much of a psychologist, as we define psychology and its

"man'" today.

Jeremy Bentham

The Utilitarian philosopher Jeremy Bentham viewed

political society as a "habit of Obedience."l Any other

1Jeremy Bentham, Principles of Morals and Legislation
(Oxford at the Claredon Press, 1907), pp. 2-5. Hereinafter
referred to as Bentham, Principles.
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concept as to society's nature--whether based on natural
rights or the social contract--was merely a fiction. Gov-
ernment is grounded simply on the needs of an '"individual."
Along with Marsilius, Locke, and to a lesser extent Rousseau,
Bentham is one of the major figures in the development of
the modern concept of representation. He puts the issues
into the hard, cold reality of materialism--into what some
would call a reality of materialism. But what "comes out"
is the equality of individuals--the psychological perspec-
tive of democratic, individualistic representation theory
of "one shall count for one and none shall count for more
than one" as the end of law-making(though not the procedural
basis). Correct or not, Bentham's thought on this issue 1is
in favor of the individual receiving an optimal amount of
representation in terms of his pleasures versus his pain at
all times. If laws are to be set forth by a government, then
that government should represent the benevolent needs of
the individuals on a pleasure-pain basis and relate to the
happiness of the greatest number possible.l

The pleasure-pain calculus (felicific) is the guiding
principle to follow. This pleasure-pain relationship for
Bentham is strictly an individual one, based on quantity

rather than quality--except in terms of cumulative effects--

1Noted several places, as in Principles, which is
at the base of Bentham's theory.
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or primary, secondary results. This quantitative notion
comes from his concept of individual equality. Bentham
in this respect is strictly a '"democrat'" in that he believes
the pleasure of the mmber of royalty to be no more impor-
tant in re law than that of the commoner. Therefore, that
which maximizes pleasure is to be sought, and that which
provides pain is to be avoided. However, Bentham is still
a conservative adherent of the monarchy while believing
that the representatives should have sufficient power to
check the governors.1 He believed that the behavior of
the individual could be changed by a constantly updated
set of laws, positively enacted by a unicameral legislative
body representing the people. The representatives have
to represent the pleasure versus pain of the largest number,
looking ahead tottheir needs. This is no abstract '"'sover-
eignty” but a hard cold look at what legislators would or
would not do for the greatest possible number of individuals
on the basis of future pleasure versus pain. Such legis-
lation enacted would have an immediate interest reaction,
but the constant revision would provide for a future self-
interest.

In reference to representation in the legislature,

Bentham insisted upon rational self-interest-pleasure-pain

11pbid.
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standards, believing implicitly in the Utilitarian philos-
ophy. Man is guided animal-like in his reaction to pleasure
and pain.1 As this is true, then the legislative body should
consider this philosophy in the passage of all measures. A
rational hedonistic according system is thus possible, both
for the legislative acts and for individual actions. The
reactions to pleasure and pain will have a great impact up-
on the individual; but legislators can see this better than
private persons because they can be more cold-bloodedly ob-
jective. The legislators will be more concerned with the
long-range effect of their works than with the short-sighted
advantages. According to Sibley, "Bentham would have his
legislator conducting constant and meticulous surveys at-
tempting to discover the exact effect of legislation on

the pleasures and pains of individuals."2 Perhaps even

more important for the legislator is the repeal of statutes
which do not serve the pleasure-pain calculus principle.
Thus the activities of the legislator will assure society
of a more objective determination of what will be '"'good

for society" in general, meaning good for the sum of

the individuals. As the philosophy states that each

shall count for one and none shall count for more than

lJeremy Bentham, The Works of Jeremy Bentham, John
Bowring (ed.), II, "Constitutional Code' (New York:
Russell and Russell, Inc., 1965), 267-272. Hereinafter
referred to as Bentham, Works.

23ibley, Ideologies, p. 493.
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one, the legislative body will try to act accordingly.

The legislator will be engaged in the '"'legislative calcu-
lus" in public, and thus will be removed from the immediate
effect of his actions. He is not to be free from instruc-
tion by the majority, and his electors; but such instructions
as he may receive must take into consideration the calculus
and thus be for the good of the greatest number. Further,

if such instruction, which comes by way of communication
from the constituents, is not in the interest of the great-
est number, the legislator is to ignore it.

The legislator thus is given very specific principles
to follow in attempting to gain the greatest good for the
greatest number. Bentham and his Utilitarian philosophy
have four basic tenets guiding the activities of the legis-
lator, two of which are considered to be essential:

1. The goodness or badness of human conduct should

be judged by its consequences to the actor and to

other individuals in society. This principle makes
utilitarianism a teleological legal axiology and

gives it a distinctive character even if the pleasure-

pain test be rejected. The consequences to be en-
visaged are potential as well as actual, remote as
well as immediate.

2. The goodness or badness of a law, present or

proposed, should be judged by its consequences to

the aggregate of the individuals in society, present

and future. While this was not an exclusive nor

original idea, it was emphasized by Bentham and his
followers more than it had been previously.

3. The consequences to individuals, just referred

to, can and should be determined by measuring their
individual pleasures and pains and striking a balance,
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thus finding either an excess of goodness or of bad-
ness. This 1is the principle of Bentham's felicific
calculus.

4. In making this calculation, one individual's
pleasure and pain should be counted as no more and
no less than any other's. The interest of the so-
ciety as a whole is not some mystical spirit or
personification but merely the aggregate of indi-
vidual interests. [This from Bentham's Princigles
of Morals and Legislation, Oxford University Press,
13892, p. 3.] The conception of interest to which
Bentham assigned a minor role, became a very signi-

ficant one in the legal philosophy of the present
century.l

The first two of these tenets provide the legislator with
specific instruction of the ends he should seek in legis-
lating for the '"people.'" Bentham thus tries to answer the
question of how the legislator can increase the pleasure
of each, and reduce the pain of each, in order to attain
the ''general good."

There is room in Bentham's theory for change in at-
titude without bringing upon the legislator the charge of
inconsistency. Should a representative at one time, through
his determination of that which is right, speak in favor
of a measure, and then at a later date vote against it, he
is not to be criticized. "By his speech his duty to the
public is fulfilled, by his vote his duty to his constituents."2

The legislator, then, is guided by the principle of

utility as applied to government empirically. But experimental

1Edwin W. Patterson, Jurisprudence: Men and Ideas of
the Law (Brooklyn: The Foundation Press, Inc., 1953), pp.
439-440.

2Bentham, Works, II, Sec. II, pp. 272-274.
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reasoning has had a profound effect on political philosophy
and political science. This is evident in varying degrees

in the works of many later thinkers.

Later Thinkers

Republicanism and formal representative government
became an increasing actuality after the seventeenth and
eighteenth century revolutions. Thus in contrast to earlier
philosophers where theories of representation were consid-
ered, later thinkers were more concerned with analysis on
the basis of concrete or factual units of representation
in their study of the concept.

In the American Constitutional Convention of 1787,

a variety of views were expressed on representative govern-
ment by the delegates, and even a diversity of opiniomns
expressed by the same delegate at different times. For
example, James Wilson of Pennsylvania early in the debates
said, in effect, that the representative ought to speak

the language of his constituents, and that his vote should
have the same influence as though his constituents had given
it.1 He also believed that legislative powers ought to

flow immediately from the people and contain all of their

understandings, in other words be a replica of their

IMax Farrand, The Records of the Federal Convention of
1787, 1 (New Haven: Yale University Press, 1927), pp. 179-
180.




108

1

thoughts. At another time, however, Wilson admitted that

doing this was more difficult than the mere saying, for he
doubted that it was possible, at all times, to know the
sentiments of the people exactly. Those views of the par-
ticular circle in which one moved were commonly mistaken
for the general view. Still later, while lecturing at the
University of Pennsylvania, he declared: "Representation
is the chain of communication between the people and those
to whom they have committed the exercise of the powers of
government."2

Another delegate, William Patterson of New Jersey,
questioned on the principle of representation, stated that:

It is an expedient by which an assembly of certain

individuals chosen by the people is substituted in

place of the inconvenient meeting of the people them-
selves.

James Madison, sometimes called the "Father of the
U. S. Constitution,' expressed ideas much like those of
both Wilson and Patterson. Madison believed it indispens-
able that the public have a voice in the making of laws
which they obey, and the selection of the magistrates who
were to enforce the laws. On the other hand, he believed
a difficulty existed in trying to ascertain what course the
constitution makers would take if they had to be guided

by the opinions of the people.

l1bid., p. 49.

2Fairlie, "Representation," pp. 243-244.

3Ibid.
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There is ample evidence in the Constitution, and
in the developments since that time, to show that those
responsible for drafting the document were not particularly
impressed with the abilities of the general public to act
as a part of the governmental structure. However, a portion
of the people, specifically those who had "substance," could
and should participate, acting for the others. Thus the
value of a wide-spread suffrage was doubted. There is only
the selection of the members of the House of Representatives
to demonstrate a willingness to have a basic vote of '"the
people."1

The controversy over popular elections did not die
out entirely with the westward movement, as demonstrated
in the debate of the New York Constitutional Convention of
1821. This debate reflects the views of two currents of
opinion. There were those of means who were opposed to
extending the suffrage to the many, while those in favor
of such an extension often were those of less wealth. Per-
haps one of the most grand-eloquent of those opposing uni-
versal suffrage was Chancellor James Kent of the New York
Supreme Court. Chancellor Kent articulates the fears held
by those who wished to uphold the restrictive suffrage. In
giving the history of the suffrage, he claims nations de-

generated once suffrage was granted to all:

1And of course at that time, ''the people" were property-
holding males over twenty-one years of age.
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. . .wWe propose to annihilate at one stroke, all
those property distinctions and to bow before the
idol of universal suffrage. That extreme democra-
tic principles when applied to the legislative and
executive departments of government, has been re-
garded with terror by the wise men of every age be-
cause in every European republic, ancient and modern,
in which it has been tried, it has terminated dis-
asterously and been productive_of corruption, in-
justice, violence and tyranny.

Nathan Sanford, another delegate to the same conven-
tion, articulates the opposite position, one which was even-
tually to dominate. Sanford said: "To me the only qualifi-
cations seem to be virtues and morality of the people; and
if they may be safely intrusted to vote for one class of
our rulers, why not for all? In my opinion, these distinc-

tions are fallacious."2

Meanwhile, in England, Lord Brougham did a detailed
analysis of representation. He differentiated between so-
called federal and representative principles. The essence
of representation, he said, is that the power of the people
should be parted with and given over for a limited time,
to the deputy chosen by the peopie themseives.® In this

the representative was to act for himself and the electorate

lRichard Hofstadter (ed.), Ten Major Issues in Amer-~
ican Politics (New York: Oxford University Press, 1968), pp.
73 and 77-78. Hereinafter referred to as Hofstadter, Issues.

21bid.

3First Baron Henry Peter Brougham, Brougham and Vaux,
Historical and Political Dissertations (London: R. Griffin
and Co., 1857), pp. 337-368.
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as if acting merely for himself as the public. He did not

agree with Rousseau that the general will could not be repre-

sented, nor did he agree with Burke that the representative

would be motivated by some questionable higher good. Brougham

wanted the elective franchise to be in the hands of all per-

sons with a good, plain, education. He said little about

the formula for distributing it, but did seek large elec-

toral classes in a combined ratio of their importance and

numbers . 1
John Stuart Mill, a '"third generation Benthamite,"

and perhaps the most important of the modern representation

theorists, believed that only those best fitted to rule

should exercise the major authority in society. Mill favored

as governors those who would be proficient in many areas.

The people in turn were to be guided in their progress to

a more advanced state through the actions of the governors,

who in turn were controlled by elected deputies, who would

exercise some control over the governors. The ultimate power

resided with the people.2

The right to cast a vote was a public trust to be

used with care. The public must learn how to exercise this

trust properly in a manner in keeping with the good of society.

libid., Chs. 6 and 11.

Zjohn Stuart Mill, Considerations on Representative
Government (London: Longmans, Green and Co., 1926), Ch. 5.
Hereinafter referred to as Mill, Government.
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Here voting is considered as an educative element per-
mitting further progress.

In regard to voting and education, Mill's ideas
reflect the work of James Hare and his system of propor-
tional representation. Hare, with Mill's concurrence, saw
the misjustice of having representatives representing only
the majority. Thus Hare believed that once a sufficient
number of votes was cast to assure an election, all other
votes should be given to the elector's second choice, and
then third choice. That is, each elector would cast votes,
in order of preference, for ammber of candidates. Then,
when all of the first place votes for one candidate were
in, only those necessary to his election would be counted.
The remainder would go for the second choice and so on. In
such a system, Hare predicted that each significant group
in the society would be able to cast its first place vote
for its favorite, thus assuring each group one elected offic-
ial. This way there would be no dominance by a single ma-
jority group; but a diffusion of power granting all groups
some representation.1 Such a system of election would assure
a parliament of deputies representative of all, rather than

just a majority. Only through representation of all could

lHenry Magid, "John Stuart Mill," in Leo Strauss
and Joseph Cropsey (eds.), History of Political Philosophy
(Chicago: Rand McNalley and Co., 1963), revised ed., 1972,
pp. 679-696 at 689-690. Hereinafter referred to as Strauss
and Cropsey, Theory.
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there be a true democracy, and Mill did not want a false
one. For he believed that when a minority does not have
representation, there is injustice for that minority. A
full application of the utilitarian principle is to be found
in such reasoning. Wherever any individual in the community
does