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printed.

DEPARTMENT OF THE INTERIOR,
Washington, December 5, 1834.

Sir: I bave the honor to transmit herewith copy of report of 2d in-
stant with inclosures from the Commissioner of Indian Affairs, in rela-
tion to the failure of the Utah and Northern Railway Company to com-
pensate the Indians upon the Fort Hall Reservation in Idaho for the
right of way, and lands taken and used for the purposes of its road
constructed through the said reservation from the north to the south
thereof.

The United States laws relating to the construction of the road, and
the treaty stipulations with the Indians, are cited by the Commissioner,
and reference made to the action taken by Congress in similar instances
in making compensation to the Indiaus for their lands taken and nsed
for railroad purposes.

It is not presumed by this Department that the law of Congress
granting the right of way to the Utah and Northern Railway Company
was intended to authorize the construction of their road across the lands
of these Indians without any compensation therefor. The matter is
therefore respectfully submitted for the consideration of the Congress,
and such action as it may find to be right and proper.

Very respectfully,
H. M. TELLER,

. Secretary.
The PRESIDENT PRO TEMPORE OF THE SENATE.

DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
Washington, D. C., December 2, 1884,
Sir: I am in receipt of your letter of the 24th September last, rela-
tive to the failure of the Utah and Northern Railway Company to com-
pensate the Shoshone and Bannock Indians for the right of way and
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unless executed and signed by at least a majority of all the adult male Indians occu-
pying or interested in the same; and no cession by the tribe shall be nnderstood or
coustrued in such manner as to deprive, without his consent, any individual member
of the tribe of his right to any tract of land selected by him, as provided in article
six of this treaty.

It appears from the records of this office that on the 10th Septem-
ber, 1878, this office, in a report to the Department of that date, trans-
mitting certain letters and telegrams received from the then agent for
the Fort Hall Tndians relative to the intention of the Utah and North-
ern Railroad Company to build its road through the Fort Hall Reserva-
tion, atter reciting the provisions of the treaty with the Shoshones and
Bannocks, with reference to the reservations to be set apart for said
Indians, their vight to severalty allotments thercon, and the stipulation
as to cession of any part thereof, Lereinbefore cited, took the ground
that the lands within the Tort Hall Reservation were not “public lands”
within the mmeaning of the said acts of Congress of 1873 and 1878, the
same having been withdrawn from the public domain and set apart as
a reservation for said Indians, in accordance with treaty stipulations,
prior to the passage of said acts; and hence that the acts of Congress
in question granting the right of way through the public lands to the
Utah and Northern Railroad Company could not be construed as a
grant throngh an Indian reservation, which it was contended is not
“publie land” under the thoroughly established signification of that
term,

It was further contended that under the stipulations coutained in the
treaty with the Shoshones and Banmnocks, it was absolutely necessary
that the consent of the Indians holding in common, as also of those
holding in severalty, should be obtained before the said railroad com-
pany could build its road across the reservation, and it was recom-
mended by this office to the Department that the then agent be in-
structed to negotiate with the Indians for the necessary right of way
through the reservation upon paywment by the company of full compen-
sation for all lands required for such right of way, station purposes,
&e., and for resulting damages to farins of individual Indians, or lands
connected with the agency, the amount of such compensation and the
persons to whom payable to be determined by the agent, or by a com-
mission appointed by the Secretary of the Interior.

On the 1st October, 1878, the following telegram was sent direct by
the honorable Secretary of the Interior to Ageut Danilson at the Fort
Hall Agency :

You arc directed to assemble your Indians in conncil immediately on receipt of
this dispatch, to ask whether they will consent to yield the right of way to the Utah
and Northern Railroad Company to bunild their road through the reservation. The
construction of the roud will be a public benefit, and we should put no obstacle in the

way of its completion. The consent of the Indians is deemed very desirable. Takeno
further sieps to stop the work,

To which Agent Danilson replied, under date October 2, 1878, as fol-
lows:
Am I to understand by your dispatch of yesterday that the company are to be

allowed to cut timber on reservation for construction of road; also, that the present
terminus and town can be moved to Black Rock, a central point on reservatiou ?

By telegram dated October 3, 1878, this office replied as follows :

The Secretary hopes that the railroad company will not attempt to cut wood or build
atown upon the reservation, and that the terminus will be removed beyond the resem
vation as speedily as possible.
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On the 23d October, 1378, Agent Danilson wrote this offce as follows:

In compliance with telegraphic instructions of the Hou. Secretary of the Interior,
dated the lst instant, T have the honor to report that the Indians are willing to yield
the right of way to the Utah and Northern Railroad Cowpany to build their road
through the reservation for the consideration of 500 head of good stock cattle.

For some unexplained reason the matter appears to have here rested,
as I do not find that any further action was had by this office or by the
Department in the matter until June 9, 1881, when the company having
filed its maps of definite location the Hou, Secretary addressed a letter
{copy herewith marked A) to Sidney Dillon, Exq., President of the
Union Pacific Railroad Company, calling bhis attention to the fact that
no compensation had been ade to the Indians for the lands taken un-
der the act of June 20, 1878, and requestiug to be furnished with a
statement in detail, showing the quantity of land taken for right of way
and station purposes, fogether with an early proposition for settlement,
in order that the same might be submitted to the Indians for their con-
sideration.

On the 11th June, 1331, Mr. Dillon replied, stating that he had writ-
ten to Omaha for a map of the line of road through the reservation
and for other information ealled for by the Department, and would
transinit the same when received to the Department, with snch further
answer to t he Hon. Secretary’s letter as he should then be prepared to
make (copyletter herewith marked B).

On the 12th June, 1884, Messrs. Shellabarger & Wilson, attorneys
for the Utah and Northern Railroad Company, transmitted to the De-
partment ¢ for filing and approval nnder the right of-way act of March
3, 1875,” the undermentioned maps, viz:

1. Station grounds aud water reservation at Inkem, on the Fort Hall
Indian Reservation, Idaho.

Station grounds at McCammon, on the same.

Station grounds and water reservaiion at Sage Creek, on the same.
Station grounds at Calvin, on the same.

Station grounds at Ross Fork, on the same.

Station grounds at Arimo, on the same.

Station grounds at Porf Neuf, on the same.

Station grounds at Pocatello, on the same.

Also a map showing the line of the Utah and Northern Railroad from
Black Foot River, the north boundary of FFort Hall Indian Reservation,
to the south boundary thereof, including the station grounds and water
reservations above named.

Upon reference to this office of said maps and examination thereof,
it was found that they were wholly unauthenticated, and with oftice
letter of the 30th July last they were returned to the Department with
the recommendation that the necessary affidavits by the proper officers
of the railroad company in verification be supplied, in order to entitle
them to consideration by the Department.

I also took occasion in said letter to call the atteution of the Depart-
ment to the fact that there appeared to be nothing of record in the
Department to show that the Indians had ever been compensated by
the said railroad company for the lands taken for right of way and
station purposes, although the road through the reservation had long
since been constructed and operated.

Judging from the map filed, and approximately speaking, the road-
bed and right-of-way of the railroad in question from north to south
through the Fort Hall Reservation, calculated on the secale indicated
on the map, and an average width of two hundred feet, would yield an
area of about 1,670 acres.
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For eight stations, according to the maps filed, the company has ap-
propriated no less than 456.77 acres, viz:

Acres.

1o Inkom .. oo e e e e et e teaeeaneaa. 29.97
2. McCammon ... ... .. .....c e e s et e eeeeaaaan 29. 76
IS P ) oY - S 23.39
4, Calvin ooeen i e e e e e e et aan. 19.91
5. RO88 ForkK . oot i e et te e e eeaeeetne 20. 00
L 1T 19. 28
. Port Nenf oo e e e e 15.16
B, Pocatello .o e e ieaei tae i eaemne aeaas 299.31
Total coeeet i e e e e e e e e e 456. 77

making, with the right of way, an aggregate of 2,126.77 acres taken on
the reservation.

In this connection especial attention is invited to the unusual and ex-
traordinary quantity, nearly 300 acres, of land taken by the company
for Pocatello station alone.

Under the agreement negotiated with these same Indians by Mr. J. K.
McCammon oun behalf of the United States, July 18, 1881, for the re-
linquishment of their title to lands required for the purposes of the said
Utah and Northern Railroad Company in the construction of a line of
road running east and west thrcugh the Fort Hall Reservation, the
United States agreed to pay to said Indians the sum of $6,000, being at
therate of $7.77 per acre, for 670 acres, right of way,and 102 acres station
grounds, making in all 772 acres or thereabouts of reservation lands
relinquished.

Section 2 of the act of Congress of July 3, 1882 (22 Stat., 148), ratify-
ing and confirming said agreement, appropriated the sum of $6,000 to
carry the same into effect, and section 3 of the same act made it a con-
dition precedent to the use of the lands relinquished that the Utah and
Northern Railroad Company, its successors or assigns, should, within
ninety days from the passage of the act, pay into the United States
Treasury the said sum of $6,000, thereby appropriated, which condition
was duly fulfilled by the company.

Other instances may be cited in which Congress has recognized the
right of the Indians to compensatio® for lands relinquished for railroad
purposes, notably the cases of the Crow Indians and the Northern Pacific
Railroad, act of Congress July 10,1882 (23 Stat., 157) ; the Choctaw and
Chickasaw Indians and the Saint Louis and San Francisco Railroad,
actof Congress August 2, 1882 (22 Stat., 181); the Papago Indians and
the Arizona Southern Railroad, act of Congress August 5, 1882 (22
Stat., 299); the Flathead Indians and the Northern Pacific Railroad,
act of Congress July 4, 1884 (Pamph. Laws U. 8., 48th Congress, 1st
sess., p.89); and in nearly every case, where the right of way has been
provided for by treaty and further action by Coungress has not been
deemed necessary, the Indians have been compensated for the loss of
their lands by the railway company interested.

There appears to be no reason why the Indians of the Fort Hall Reser-
vation should not be compensated tor the lands taken by the Utah and
Nothern Railroad Company in the construction of its road north and
south through the reservation, in the same manner as for the lands
taken for the east and west road.

The acts of Congress of 1873 and 1878 grant a right of way through
the public lands only, and it is clear that the term “public lands” can-
not apply to an Indian reservation. By decision of the Supreme Court
of the United States the principle has always been held and maintained
that lands once reserved for any purpose cannot be relieved from such
reservation until by competent authority it has been removed.

S EX. 6——2






