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To the Senate and House of Representati,ves of the United States of America : 
Your memorialist, Elias C. Boudinot, a Cherokee Indian, citizen of 

and resident in the Cherokee Nation, west of Arkansas, not a natural­
ized eitizen of the United States, respectfully represents: 

That on the 19th da.v of J ul,y, 1866, a treaty was concltide<l between 
the United States and the said Cherokee Nation, the tenth article of 
which is in these words: . 

Every Cherokee and freed person resident in ·tbe Cherokee N<:ttion shall have the 
right to sell any products of his farm, including his or her liYe stock, orany merehau­
dise or manufaeturecl products, and to ship and drive the same to 1i1arket witli.ont any 
restraint, paying any tax thereon which is now or may he levied by the United States 
on the quantity sold outside of the Indian Territory. 

That soon after the making of said treaty your memorialist,established 
in the Cherokee Nation a factory for the manufacture of touacco, ex­
pecting to reap large pecuniary benefit therefrom, and to encourage the 
cultivation of the same by his people. 

Your memorialist expressly avers that he has paid the tax imposed 
by tlte internal revenue laws on every ounee of tobacco manufacturetl 
b.v him and sold outside of said Indian Territory; and that in the course 
of a judicial investigation as to the rights of your memorialist in this 
behalf, extending for the period of about eig·hteen' months, there was no 
evidence that your memorialist, or any agent of his, had ever sold, or 
authorized to be sold, any ,tobacco outside of the Indian Territory with­
out the payment of the revenue tax required by law. 

That on the 20th of July, 1868, Congress enacted a law regulating the 
collection of taxes on liquors, tobacco, &c., the one hundred and seventh 
section of which is in .these words: 

That the internal revenue laws imposing taxes on distilled spirits, fermented liquors. 
tobacco, snuff, and cigars shall be held and construed to extend to such articles pro­
duced anywhere within the exterior boundaries of the United States, whether the same 
shall be within a collection clist.rict or not. 
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That after the said act of July 20th, 1868, became a law, your memor­
alist, not presnnling to trnst his ow11 ferb1e judgment as to the effect of 
the 011e lmndred and seYenth section thereof, referred the question of 
his liabilities and rigl1ts iu tbe premises to Ron. E. A.. Hollins, at 
that time Commissioner of Internal Revenue, and on the 23u of February, 
1869, your memoralist was officially informed by Commissioner Rollins 
that-

Notwithstanding the language of said section, the tax could not be collected 
upon tol.Jacco manufactured in the Indian country so long as it remained in said country, 
unt npon its ueing brought within any collection district oHhe United States it would 
be }iable to seizure and forfeiture unless it should l1e properl~' stamped, thus indicating 
that the tax imposed by law had l.Jeen paid. . 

That after the succession of the Hon. Columbus Delano to tbe office 
of Internal Revenue ~·our memorialist, being informed that the decisions 
of that Bnre.au were not always irrevocable, presented to Commissioner 
Delano a frank statement of his business as a manufacturer of tobacco 
in the Cherokee Nation, referring to thij said tenth article of the Chero­
kee treaty of 1866, as well as to the one hundred an.d seventh section 
of tbe act of ~July 20th, 1868, before mentioned, and requested an official 
opinion, as he had previously done of .Mr. Hollins, respecting his rights 
and liabilities; 

In reply to such request Commissioner Delano made the following 
answer: 

TREA:SUR.Y DEPARTMENT, 
OFFICE OF INTEHNAL REVRNUE, 

W ash'ington, Octobe1· 21, 1869. 
Messrs. Pum & JOHNSON, Counsellot·s-at-Law: 

GENTLEMEN: This office does not propose to apply within the territories of the 
Cherokee Nation the revenue laws relating to tobacco and spirits prorluced there; but 
holds that section one hundred and seven of the act of 20th July, 1S6tl, applies to the 
articles themselves, and wj]ll1e enforced when those articles are carried iuto the States 
or Territories of the United States for sale. The gronncls of this determination, and 
the instructions given to the revenue officers, are more fully explai11ed by the accom­
panying· memorandum of opinion by Judge James, to whom the question was 
originally referred. 

Very respectfully, 
C. DELANO, Commissioner. 

Tbe opinion of Judge James referred to in the letter of Commis­
sioner Delano is as follows : 

In the matter of taxes on tobacco pmduced .in the Te1Titm·y of the Cherokee Nat'ion. 

Hon. COLUMBUS DELANO, 
Commissim1e1· of Inter1wl Revenue : 

SIR : I have examined the argument of Colonel Elias C. Bondinot, a citizen of the 
Cherokee Nation, against the collection within its territory of taxes upon tobacco 
manufactured there, and have the honor to make the following reply: 

'rhe question, vYhether section one hundred a.nd seven of the act ·of 20th July, 1868, 
intended that the revenue laws relating to tobacco and spirits prodnced in "the Indian 
country" should be extended. into that country and there enforced, was submitted to 
me uy yourself al.Jout the twelfth day of August last. I bad the honor to advise you 
that, without a.ny reference to existing treaties, it was apparent on the face of the stat­
ute itself that Congress did not intend to apply the revenue laws to the Indian connt,ry 
itself, but to tlw art·icles produced there, and that the application could be made only to 
such paTt of these manufactures as migl.J.t. be carried thence into the States or Terri­
tories of the United States. The action of your office was afterwards taken in accord­
ance wit.h this advice, and instructions to that effect were sent, as I was informed, to 
the revenue officers of Kansas, Missouri, and Texas. 

Very respectfully, 
CHARLES P. JAMES, 

Counsellor-at-Law. 

Your memorialist received the officfa.lletter of Commissioner Delano, 
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with tlw accompanying opinion of Judge ,James, about the 1st of~ overn­
ber, 18H9. 

Your memorialist further reprrsrnts that within two months after re­
cei\'ing the foregoing letter of Commissioner Dt'lano and opinion of 
Jndge Jamrs, m1d before he had recei\ed any notice of a change in the 
opinion of Commissioner Delano, his said factory was seize'l by officers 
of the Internnl Hevenue, and himself arrested for violating the revenue 
laws, by maHufactnring tobacco in the Cherokee Nation and selling the 
~ame in the Indian Territory without paying· tax, as required by said 
revenue laws. 

That your memorialist was held to bail in the sum of $2,500 by the 
United States commissioner for the western judicial district of Arkansa , 
to anS\Ier an indictment whieh might be founcl against him by the grand 
jury of said district for a violation of the iutPrnal re,Tenue laws, which 
grand jnty afterward indicted him. That at the regular sessiou of the 
United States court for the western district of Arkausas which con­
vened ou the second .lVIouday in May, 1870, Ron. Heury C. Caldwell, 
judge of said court, decided that while the evidence in the case of your 
memorialist showed that he had acted in good faith, and with no inten­
tion to defraud the Government, and with an honest. conviction of his 
rig'l1t to manufacture tobacco in the Cherokee Na.tion and sell the same 
in the Indian couutry without the paymel1t of tax, a11d also that the 
said tenth artie1c of the Cherokee treaty of 1866 with the United States 
expressly gave him such right, still the one hundred a.nd seYenth sec­
tion of the act of J·uly ~0, 1868, l>eing sul>seqnent ancl repugnant to the 
stipnlatious of said article of the treaty of 1866, said treaty was, pro 
tanto, abrogated; the ren:~nue laws relating to the taxes on liquors alHl 
tobacco, by virtue of said section one hundred and seven, extended over 
the Indian TerritoQ~, and the property of your memorialist consequently 
subject to confiscation for a violation of the internal reTeime laws. 

That upon the trial of the libel of information your memorialist made 
the following statement in writi11g, admitting all that was expected to 
be proved or was proved, by the Government: 

VAN Bum~x, Arka11sas, Jarwary 1, 1870. 
I am a, Cherokee, residing in Cherokee Nation I admit tllftt I have bongbt many 

thousands of ponn<ls of leaf tobacco, mos~of which came from Missouri an<l Arkmtsas~ at 
my factory in the Cherokee Natio11, all of which, with tllc exception of the quantity 
seized l>y United States marshals in the Cl1erokee Nation, I Lave tnannfaetnred, a]l(l 
h::tYe sold thousands of ponnds of such manufuctnrec:l tobacco iu the Cherokee Nation 
aml the l1Hlinn country with.ontthe payment of any tax, except to the Cherokee Natioll, 
I acknowledge that, with the exception of two hundred ponuds ofmannfi'Ctnred tol>acco 
sellt to James E. Trott, of Fayetteville, Arkansas, I haYe nen~r atlixed any revenue 
stamps to tobacco at my factory; all(l ·with that exception I have not sold any tol>acco 
outside of t.he Indian conn try. I am the sole owuer of the tobacco factory at Bont1inot, 
Cherokee Nation, and I have not complied with the provi::;ions of auy of the sections of 
the revenue laws of July 20, 1868, in mauufacturing tobacco in the Chcroke(' Nntioll, 

E. {;, BOPDINOT. 
That upon this testimony, under the decision of Jnllge Caldwell, a 

decree of forfeiture was ren<.lererl, and aU tbe manufactured tobacco 
seized in the Inllian country belouging to your memorialist was sold at 
public auction. 

That your memorialist appealed his canse to the Supreme Conrt of 
the United States, and gave bond ~n the sum of ten thousand dollars 
for the retention of his manufaeturing machinery pending the considera­
tion of his case by the Supreme Court. 

That ou the 1st day of May last the Supreme Court affirmed the 
jndgmeut of the district court, Justices Bradley ~tnd Davis di:-;sentiug. 
The opinions of the majority and minority of the court are respectively 
sul>mitted as part of this memorial. 
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SUPREME COURT OF THE UNITED STATES. 

No. 253.-DECEMBER TERM, 1870. 

T\Yo hnndred and seven half-pound papers of smoking! In error to the distrk 
'tol1acco, etc., Elias C. Bondinot et al., claimants, plain- I court of the Unite91 

tift's in error, ? States for the western 
rs. )I district of Arkansas. 

The United States. 

:Mr. Jnsticc Swayue delivered the opiuion of the court. 

'rhis is a writ of error to the district conrt of tlw western district of Arkansas. 
The case, so f:ctr as it is necessary to state it, lies within a narrow compass. The pro­

ceeding 'vas instituted by the defendants in error to procure the condemnation and 
f()rfeitnre of the tobacco iu question and of the other property described in the libel of 
information, for alleged violations, which are fnlly set forth, of the rev~nue laws of 
the United. States. Elbs C. B(lmlinot, for himself and his copartner, Stand 'Vattie, 
interposed, and by his answer submitted, a.mong others, the following a,llegations: 

That the flrm were the sole owners of the property described in the libel. 
That the property was fonud ancl seized in t.he Cherokee Nation, outside of any reve­

nue collection district of the United States; that t.he mauufact,uring of the tobacco 
was carrietl on in the Cherokee Nation, an<l that the manufactured tobacco, raw ma­
terial, and other property ·were never within any collection district nor subject to the 
taxes mentioned in the lil>el, nor were the owners bound to comply with the require­
ments of the revenne laws.of Congress; that the revenue laws were complied ·with as 
to all tol>acco sold or offered for sale outside of saiu Indian country, if any such there 
were; that the claimants are Cherokee Inclians l>y blood, and residents of the Cherokee 
Nation, an1l they deny that the property had become forfeited as alleged in the libel. 

At the trial the claimants moved the court to instruct the jury t.bat the act of Con­
gress elltit.led "An act imposing taxes on distilled spirits. and for other purposes," ap­
proYed July 20, 1864, is not in force in any part of the Indian Territory embraced in 
the wPstern district of Arkansas; the tenth article of the treaty of 1866 between the 
Cherokee Nation and the United States was in full force with reference to the territory 
of the Cherokee Nation ; that the sixty-seventh section of the act of Ul68 requires 
stamps to be sold only to Illanufactnrers of tobacco in the respective co11ection districts, 
and that it gave the claimants uo legal rigllt to buy such stamps to place on their 
tobacco iu the Cherokee Nation, and that they are not. responsil>lefor not having done so. 

The court refused to give these instructious. 
The jnr_y found for the Uuitetl States, and jndgment was entered accordingly. The 

claimants excepted to the refusal of the court to give the instructions asked for, and 
l1ave brought the case here for review. 

The only question argned in this conrt and upon which our decision mnst depend, is 
the effect to be given respectively to the oue hnndred ancl seYeiY'",h section of the act of 
1868 and the tenth article of the treaty of 1866 between the United States and the 
Cherokee Nation of Indians. 

The;r are as follows : 
SEc. 107. "That the intern:tl revenue laws imposing taxes on distilled spirits, fer­

meuted liquors, tobacco, snuff, and cigars shall be construed to extend to such articles 
produced :111ywhere within the exterior boundaries of the United States, whether the 
1mme shalll>e within a collection clistrict or not/'-15th Stat., 167. Article 10. "Every 
Cherokee Indian and freed person resifling in the Cherokee Nation shall have t.he right 
to sell any products of his farm, including his or her live stock, or any merchandise or 
manufactnred prodncts, and to ship and drive the same to market withont restraint, 
pa.;ying any tax: thereon which is now or may be levied by the United States on the 
qnantit~' sold outside of the Indian Territor:~." 

On.behalf of the claimants it is contended that the one lnmdred and seventh section 
was not intended to apply and does not apply to the country of the Cherokees, and that 
the immunities secured by the treaty are in full force there. The United States insist 
that the section applies wit,h the same effect to the territory in question as to any State 
or other Territory of the United States, and tliat to the extent of the provisions of 
the section the treat.y is annulled. 

Considering the narrowness of the questions to he decided, a remarkable wealth of 
learuing and ability have been expended in their discussion. The views of counsel in 
this court have rarel.v been more elaborately presented. Nevertheless, the case seems 
to us not difficult to be determinerl, and to require no very extended litH\ of remarks to 
vindicate the soundness of the conclusions at which we have arrived. • 

In the Cherokee Nation vs. Georgia, 5 Peters, 17, Chief Justice Marshal, delivering 
the opinion of this conrt, said: "The Indian Territory is admitted to compose a part 
of the United States. In all our geographical treatises, histories, aud laws it is so 
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consiclerecl." In The United States 1'8. Rogers, 4 How., 372, Chief Justice Taney, also 
Rpeaking for the eourt, held this language: "It is our duty to expound and execute 
the law as we find it, and we think it too firmly and clf\arly established to admit 
of dispute that the Indian tribes residing within the territorial limits of the United 
States are subject to their authority, and where the country oecupied by them is not 
within the limits of one of the States, Congress may, by law, punish any offense com­
mitted th~re, no matter whether the offender be a white man or an Indiau." 

Both these propositions are so well settled in our jurisprudence that it woulU be a 
waste of time to dism1ss them or to refer to further authorities in their support. There 
is a long and tm broken current of legislation .and adjudications in accordance with them, 
and we are aware of nothing in conflict with either. The subject, in its historical 
aspect, was fully examined in Johnson tJB. Mcintosh, 8 ·wheat., 574. In the eleventh 
section of the act of the 24th of June, 1812, it was provided "that it shall he lawful 
for any person or persons to whom letters testamentary or of administration shall have 
been or may hereafter be granted by the proper autlwrityin any of the United States or the 
Territories thereof to maintain any suit," &c. In Mackeyvs. Cox, 18 Ho\v., 103, it was held 
that the Cherokee country was a Territory of the United States, within the meaning of 
this act. The one hundred and seventh section of the act of 1868 extends the revenue 
laws only as to liquors and tobaceo over the country in qnestion. Nowhere would frauds 
to an enormous extent as to these articles be more likely to be perpetrated if this 
provision were withdrawn. Crowds, it is believed, would be lured thither by the 
prospect of illicit gain. This eonsideration doubtless had great weight with those by 
whom the law was framed. The language of the section is as clear and explicit as 
could be employed. It embraces indisputably the Indian Territories. Congress not 
having thought proper to exclude them, it is not for this court to make the exception. 
If the exemption had been intended it would doubtless have been expressed. 

·There being no ambiguity, there is no room for construction. It would be out of 
place. (United States vs. Wiltberger, fi Wheat., 95.) The section must be held to mean 
what the language imports. When a statute is clear and imperative, reasoning ab 
inconvenienti is of no avail. It is the duty of courts to execute it. (Morehouse VS. 

Rennel, 1 Clark & Finn., 372. Wolff vs. Koppel, 2 Denio, 372.) Further <liscussion of 
the subject is unnecessary. We think it would be like trying to prove a self-evident 
truth. The effort may confuse and obscure but cannot enlighten. It never strengthens 
the pre-existing eonviction. 

But conceding these views to be correct, it is insisted that the section cannot apply 
to the Cherokee Nation, because it is in conflict with the treaty. Unclonbte<lly one or 
the other mnst yield. The repugnancy is clear, and they cannot stand together. 

The second section of the fonrth article of the Constitution of the United States 
declares that "this Constitution and the laws of the United States which shall be 
made in pursnance thereof, and all treaties which shall be made under the authority 
of the United States, shall be the supreme law of the land." 

It need hartlly be said that a treaty cannot change the Constitnt,ion, or be held valid 
if it be in violation of that instrument. This results from the nature and fundamen­
tal prineiples of our government. The effect of treaties and a,cts of Congress, when in 
conflict, 1s not settled by the Constitution~ But the question is not involveu in any 
doubt as to its proper solution. A trea,ty may supersede a prior act of Congress, 
(Foster & Elam vs. Neilson, 2 Pet., 314, and an act of Congress may supersede a prior 
treaty, Taylor vs. NoTton, 2 Curtis, 454; The Clinton Bridge, 1 Walworth's Reports, 
155.) In the cases referred to these priuciples were applietl to treaties witl1 foreigu 
nations. Treaties with Indian nations within the jurisdiction of the United St<Ltes, 
whatever considerations of humanity and good .faith may be iuvol ved and require 
their faithfnl observance, cannot be more obligatory. They have no higher sanctity; 
and no g1·ea.ter inviolability or immunity from legislative invasion can be claimed for 
them. The consequences in all such cases give rise to questions which must be met 
by the political department of the government. They are beyond the sphere of judi­
cial cognizance. In the case under consideration the act of Cougress must preva.il a.s 
if the treaty were not an element to be eonsiclerecl. 

If a wrong has been clone the power of redress is with Congress, not with the jui!.i­
ciary, and that body, upon being applied to, it is to be presumed, will promptly give 
the proper relief. 

Does the section thus construed deserve the severe strictures which have been applied 
to it~ 

As before remarked, it extends the revenue laws over the Indian territories only as 
to liquors and tobaeco. In all other respects the Indians in those territories are ex­
empt. As regards those articles only the same duties are exaeted as from our own 
citizens. The bnrden must rest somewhere. Revenue is indispensable to meet the 
public necessities; Is it unreasonable that this small portion of it shall rest upon these 
Indians~ The frauds that might otherwise be perpetrated there by others, under the 
guise of Indian names and simulated Indian ownership, is also a consideration not to 
be overlooked. 
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\Ye are glad to know that there is no ground for any imputation upon the integrity 
or good faith of the cl:1inumts who prosecuted this writ of error. In a case not free 
from donht and difficulty they acted under a misapprehension of their legal rio·hts. 

The judgment of the district court is affirmed. e 
. D. W. MIDDLETON, 

Clerk Supreme Court United States. 

SUPREME COURT OJ? THE UNITED STATES.-No. 253.-DECEMBER TERM, 1870. 

Two humlred and seven half-pound papers of smoking tobacco, etc., Elias C. Bondinot 
et al., claimants, plaintiffs in error, vs. The United States. In error to the district 
court of the United States for the western district of Arkansa~:~. 
Mr. Justice Bradley dissenting: , 
I dissent from the opinion of tbe court just read. In my judgment jt was not the 

intention of Congress to extend the internal revenue law to the IndiaD Territory. 
That territory is au exempt jnrislliction. While the United States bas not relinquished 
its power to make such regulations as it may deem necessary in relation to that terri­
tory, and 'vhile Congress bas occasionally passed laws affecting it, yet by repeated 
treaties tbe Government has in effect stipulated that in all ordinary cases the Indian 
populations shall he autonomies, invested with the po·wer to make and execute all laws 
for their domestic government. Such being the case, all bws of a general character 
passed by Congress will be considered as not applying to the Indian Territory, unless 
expressly mentioned. An express 'law creating certain special rights and privileges is 
held never to be repea1ec1 by implication by any subsequeut law couched in general 
terms, nor by any express repeal of all laws inconsistent with such generalla,v, unle~:~s 
the langunge be such as clearly to i11dicate tbe intention of the legislature to effect such 
repeal. Thns it '"as held by t.he Supreme Court of New .Jersey, in The State t,s. Bran­
nin, :3 Zabriskie, 484, that while the provisions of a city cbarter, it being a municipal 
corporation, may be repealed or altered by the legislature at will, yet a general statute 
repea1illg all acts contmry to its provisions will not he held to repeal a clause in the 

_ chnrtor of snch a municipal corporation upon the same subject-matter and inconsistent 
therewith. The same point is decided in numerous other cases. For example, 'vhen a 
railroad charter, subject to repeal, exempted the compan.v from all taxation exr~ept a 
certain percentage ou the cost of its works, it was held that this exemption was not 
repealed by a snbsequeut general tax: law, enacting tbat all corporations should !Je 
taxed for the full amount of their property as other persons are taxed, and repealing 
aU laws inconsistent therewith. But where the repealing clause in tbe general law 
repealed all laws inconsistent therewith, whether general or local and special, it was 
held that it didrepeal the special exemption." In every case t.be intent of the legisla­
ture is to be sought, and in the case of such special aml local exemptions the geneml 
rule fur aseertaining w bet her the legislature does or does not intend to repeal or affect 
tbem, is to inquire whether they are expressly named ; if Dot expressly named, then 
whether the language used is such, nevertheless, as cleaTly to indicate the legisla.ti ve 
intent to repeal or affect. them. • 

In the case before the court, I bold that there is nothing to indicate such a legislative 
intent. The language used is nothing hut general language, imposing a general sys­
tem of requirements and penalties on the whole country. Had it been tlJe intent of 
Congress to include the Indian Territory, it. would have been very easy to say so. Not 

, having said so, I hol<l that tbe presumption is that Congress did not intend to in­
clude it. 

Tho case before us is, besides, ape~uliar one. The exempt jurisdiction here depends 
on a solemn treaty entered into bet,veen the United Sta,tes Government an<l the Chero­
kee Nation, in which the good faith of the Government i~:~ involved, and not on a mere 
municipal law. It is concedeu that the law in question cannot !Je extended to the Indian 
Territory without an implied abrogation of the treaty p1·o tanto. And the opinion of 
the court goes UJ?On tbe princi pie that Congress has the power to supersede the provis­
ions of a treaty. In snch a case there are peculiar reasons for applying with great 
strictness the rule that the exempt jurisdiction must be expressly mentioned in order 
to be affected. 

This view is strengthened by the fact that ' there is territory within the exterior 
bounds of the Uuited States to which the language of the one hundred and seventh 
section of the recent act can apply1 without applying it to the Indian Territory, to wit, 
the Tenitory of Alaska. And it does not appear by the record that there are not other 
districts within the general territor;)' of the Unit,ed States which are in like predicament. 

The judgment, aceording to these views, ought to be reversed. 
I am authorized to state that Mr. Justice Davis concurs in this opinion. 
Mr. Justice .Field did not hear tbe arguwent. 

D. \V. MIDDLETON. 
(;. s. c .. u. s. 

* See the case of The State YS. Minton, 3 Zab. 
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Your memormlist further shows that four" white men," citizPns of 
the United States, encouraged by his success in manufacturing tobacco 
in the Cherokee Nation, also commenced the manufacture of tobacco 
in the Indian Territory-two in the Cherokee ~:md two in the Choctn,w 
Nation; that they were arrested for a violation of the revenue laws 
about the same time with your memorialist; but, knowing they were 
responsible as citizens of, the United States to the laws of their coun­
try, they took no appeal to the Supreme Court in their cases~ and 
in cousideration therefor the criminal prosecutions against them were 
disinissed, although in the case of two of said parties it was proved on 
the trial that they had intentionally defrauded the Government by sell­
ing tobacco in the State of Arkansas without the payment of any tax. 

Your memorialist refers to these facts not with the purpose of fiml­
ing· fault with the 'lenient aetion of the United States toward its own 
citizens, but to refer to the simple matter of reeord, which shows that 
out of five arrests an<l indictments for manufacturing tobacco in the 
Indian country in violation of- the internal revenue laws be is the only 
Indian, and that all but him have been released from prosecution, while 
over llim alone is still held the heavy hand of the law. · 

Your memorialist further states tll.at after t.be decision of the Su­
preme Court in his cacle was rendered, anxious to be relieved from the 
criminal prosecution still pending against him, he made applieatiou to 
the Attorney General to have said criminal prosecution dismissed, in 
answer to which the Attorney General addresseu the following letter to 
the district attorney for the district court in which the indictment 
against your memorialist was at that time, and now is, pending: 

DEPARTMENT OF JUSTICE, 
Washington, May 2~, 1871. 

Sm.: An application bas been made to me to direct a dismissal of the criminal pro­
ceedings, in the United States court for your district, against Elias C. Boudinot for a 
violat,ion of the internal revenue law, upon the ground that he acted in the matter 
bona fide, under a mistake of la,v, and is free from any moral cnlpabilit,y. 

The Supreme Court of th~ United States in its late clecii.-iion in the case of "207 Half 
Pound Papers of Smoking Tobacco, &c., Elias C. Bo.udinot et. al., claimants, plaintiffs 
in error, vs. The United States," though deciding against Mr. Boudinot, used this lan­
guage: 

"We are glad to know that there is no gronnd for any imputation upon the integrity 
or good faith of the claimants, \Vho prof'.ecnted this \trit of error. In a case not free 
from doubt and difficnlt.y they acted under a misapprehension of their legal rights." 

I do not feel at liberty to direct a dismissal of the criminal proceedings without fur­
ther information. I understand that the conrt at which the case, or cases, will be reg­
ularly triable, will sit in a few days. You a,re directed, therefore, to continue the case 
or cases until the next fall term of the court.; aml at yonr earliest leisnre you will re­
port to this office your opinion of the propriety of dismissing .these cases, together 
with the grounds of such opinion. · 

Thesfl directions relate to the criminal prosecutions alone. 
Very respectfully, 

J. H. HucKLEBERRY, Esq., 
United Sta,tes Attorney, Fayetteville, Arkansas. 

A. T. AKERMAN, 
Attorney General. 

Your memorialist avers that gince this Jetter of the Attorney General 
was sent to the district attorney the latter has been directed not to dis­
miss the indictment against your memorialist until further instructed. 

Your memorialist further represents that in June last a grand council 
of all the Indian nations and tribes was held by authority of the Gov­
ernment of the United States in the Indian Territory, by which a memo­
rial was unanimously adopted for presentation to this Congress eon-
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cerning the case of your memorialist~ the concluding paragraph of which 
is in these words: 

vVe also respectfully ask that all further proceedings in the case may be stayed, and 
penalties and forfeitures growing out of it be remitted, as the Supreme Court conclude 
1J1eir OJlinion, correctly as ;your memorialists fully believe, by saying, ''We are glad to 
know thatthel'e is no ground for any imputation upon the integrity or good faith of the 
claimants who prosecuted this writ of error. In a case not free from doubt and diffi­
culty they acted under a misapprehension of their legal rights," and as in duty bound 
your memorialists will ever pray, &c. 

Your memorialist further Tepresents that the Bureau of Internal Rev­
enue has as :yet declined to recommend a dismissal of the criminal pro­
ceedings against him, and that the Solicitor of the Treasury bas a1reacly 
given his opinion in writing against any compromise of the civil pro­
ceedings against him. 

Your memorialist further represents that the only points of difference 
between his case and the cases of eitizens of the United States indicted 
with him are, that the proof showed the latter bad intentionally 
defrauded the revenue by smuggling uustamped tobacco into a collec­
tion district, while it is admitted your memorialist bad nevPr done so; 
and tbat your memorialist appealed to the Supreme Court, while the 
said citize11s of the United States clid not do so. 

The only reason, then, your memorialist respectfully represents, why 
he is still held to answer criininally in his case, and why all propositions. 
of compromise in the civil branch of his case have .been peremptorily re­
fused, is, that your memorialist bad the presumption to contest his legal 
right in the eonrts of this country. 

Your memorialist solemnly avers that be did not know he was doing 
wrong when he appealed to the Supreme Court for a final decision in his 
case; that be di<l not do so for the purpo.se of vexing or annoying the 
United States Government, but only to obtain tlle highest judicial ad-
vice as to whether :vour memorialist and Commissioners Rollins and 
Delano were correct in their interpretation of the law. 

Your memorialist further represents that he is the only Indian on 
record who bas ever been known to em bark in the business of man ufactur­
ing; that be flattered himself he would demonstrate to the world that 
Indian civilization was not a failure; but that, under the benign and 
fostering care of this great country, he would present to his red brethren 
a nohl,ble example of the benefits of industry, enterprise, and energy. 

That your· ·memorialist was ambitious not alone to amass wealth, but 
to rank first of his race who had ever rivaled the enterprise and success 
of the wbite man . 
. Your memorialist, however, with indescribable mortification represents, 

that instead of receiving the plaudits, eon~Tatulations, and commenda­
tions of the country for having established the ability of an Indian to 
manufacture products for his own people, the doors of the penite11tiary 
in a neighboring State are thrown wide· open to receive him; that beads 
of bureaus and departments frown upon him as a willful violator of the 
laws, and decline to extend to him that leniency which has been shown 
citizens of the United States charged with more aggravated offenses. 

Your memorialist, as a Cherokee Indian, feels grateful to tbe Presi­
dent of the United States and to the Secretary of the Interior for the 
recommendation to Congress to establish a territorial government over 
the Indian country, feeling confident that by such a wise and just course 
he and all his Indian bret:hren will be invested with all the rights and 
privileges of citizens of this great republic, they being aJready subjected 
to the responsibilities of such. 
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Yout ruemotialist, however, respectfull;y insh;ts that it would be un- · 
iust to punish him further for following the advice of Commissioners 
Rollins and Delano, when every fact and word of record in his case 
demonstrates that he has acted throughout in good faith, with no inten­
tion whatever of defrauding the revenue of the United States, but 
rather with an honest and reasonable con-viction that he was pursuing 
a legitimate business. 

Your memorialist therefore requests that Congress will afford him 
such relief as the justice of his case may seem to require. 

E. C. BOUDINOT. 
H. :Mis. 9.-.=.· ·-~ 
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