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DECEMBER 27, 1888.-Referred to the Committee on Indian Affairs and ordered to be 
printed. 

DEPARTMENT OF TJIE INTERIOR, 
Washington, Decembir 14, 1888. 

SIR: I have the honor to acknowledge the receipt of a resolution of 
the Senate, dated December 5, 1888, in words as follows: 

Resolved, That the Secretary of the Interior be directed to inform the Senate what, 
if any, leases for lands, mineral or otherwise, in the Indian Territory are now exist
ing; whether the sa.me, or any of them, were made under legal authority, and whether 
.any of them, and, if so, which ones, have been approved by the Secretary of the In
terior or other authority in his Department. 

In response thereto I have the honor to transmit herewith copy of a 
·Communication of the 13th instant from the Commissioner of Indian 
Affairs, with its accompanying papers, which furnishes all the informa
tion required by the resolution that is found upon the records of his 
·office. 

Regarding certain of the proposed leases mentioned on the schedule 
.accompanying the Commissioner's letter as having been submitted to 
this Department, I have the honor to transmit a copy of letter written 
to the Attorney-General, and also copy of an opinion rendered by the 
Attorney-General in reply thereto, on October 14,1886, wherein he holds 
that" the mining leases therein referred to are not such as may prop
erly receive the approval of the Department of the Interior under ex
isting laws." 

In view of this opinion, the alleged leases submitted to the Depart
rnent were placed on :file without further action, except in the case of 
the lease by the Choctaw and Chickasaw Nations with G. A. Witte et 
al~ (No. 12 on the schedule), which was on June 1, 1888, returned 
to Hon. J. S. Sherman, House of Representatives, by whom · it was in
formally presented to the Department. 

Very respectfully, 
WM. F. VILAS, 

Secretary. 
The PRESIDENT PRO TEMPORE OF THE SENATE. 
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DEPARTMENT OF THE INTERIOR, 
OFFICE OF INDIAN .AFFAIRS, 

lil7 ashington, December 13, 1888. 
SIR: I have the honor to acknowledge the recflipt by Department 

reference, ''for proper attention and early report," of the following 
resolution of the Senate, adopted December 5, 1888 : 

Resolved, That the Secretary of the Interior be directt>d to inform the Senate what, 
if any, leases for lands, mineral or otherwise, in the Indian Territory are now exist
ing; whether the same, or any of them, were made under legal authorit.y, and 
whether any of them, and, if so, which ones, have been approved by the SecretaTy of 
the InteTior or other authority in his Department. 

In compliance with your directions, I have the honor to transmit 
herewith-

(1) Schedule of contracts between the Choctaw and Chickasaw Na
tions by their duly appointed agents~ and foreign corporations and non
citizens, and also between citizens aml corporatious of said nations aud 
foreign corporations or non-citizens, for mining coal in the Choctaw Na
tion. 

Previous to July 21, 1885, it was the custom of this office and the De
partment to approve contracts for miniug purposes in the Choctaw 
Nation, when properly executed in conformity with the requirements of 
Section 2103 of the Hevised Statutes, such action bei11g- required by a 
law of the Choctaws in order to give such contract V<llidity. 

Since that date, in view of the opinion of tbe .Attorney-General in re
gard to leases or other alienation of Indian lands, no agreements of this 
character have been approved by this office, beiDg regarded as in the 
nature of leases. 

(2) Schedule of certain leases of lands in the Indian Territory for 
grazing purposes. 

This schedule embraces all grazing leases, not heretofore reported to 
the Senate, in Senate Ex. Doc. No. 54, Forty-righ th Congress, first ses
sion, Senate Ex. Doc. No. 17, Forty-eighth Cougress, second session, 
and Senate Report 1278, Forty-ninth Congress, first session, now in 
existence, which have been reported to this office by the agents in 
charge of the respective reservations in the Indian Territory. 

None of these leases have been approved b;v thi~:; office, and none are 
on file. 

Three licenses, issued J nne 2, 18~-!l'nd 19,1888, respectively, by Robert 
B. Hoss, treasurer of the Cherokee l'\j ation, undPr the act of the Cherokee 
council, approved February 8, 1888, to citizens of that nation, to use 
the three Salt Springs located on the lands of the natiou, west of the 
.Arkansas River and south of Kansas, for the term of ten years, were 
referred to this office, by the Department for report, July 1 2, 1888. 

These licenses were issued to B. W. Alberty, H. H. Trott and R.I. 
Blakeny, and Robert Knight, respectiYely, under the act of Congress 
approved.August 7, 18ij2 (2~ Stats., 349), but have not yet received the 
approval of the Department, for the reason that plats of the salines, 
properly connected with the public surveys, have not been furuished by 
the nation. 

Very respectfully, your obedient servant, 

The SECRETARY OF THE INTERIOR. 

JOHN H. OBERLY, 
Commissioner. 



Schedule of contracts/or rnining coal in the Choctaw Nation, Indian Ter1'it01·y, of 1·ecord in the lnd·ian Office. 

No. Date. Lessors. Lessees. Mine or locality. Term. 

1 I Apr. 23, 1883 [ Choctaw andChickasawna-j OsageCoalandMiningCom- [ Tobucksy County ......... I Six years .. . 
tions. pany. 

June26, 1883 1 .•.•. do W. 0. Hartshorne .......... ~ Poteau coal mines .......... I .... do ..... . 

3 I Nov. 27, 1883 [ ...... do .................... I Atoka Coal and Mining I Tobucksy County ...... ····1 Terminates 
Company. March 15, 

1890. 
410ct. 11,1884 ...... do ..................... Missouri Pacific Railway ...... do ...............•..... Sixyears .. . 

Company. 

51 Unknown ......... do .................... . L. W. Bryan ........... ---- ~ SugarloafCounty ....... ····1 Unknown . . 

6 Jan. 22, 1886 Mrs. Lizzie Sloan et ~l ...... . Osage Coal and Mining Com- Nor man coal claim . . . . . • . . . Six years .. . 
pany. 

. ... do ....... I Mrs. Margaret McKinney l ...... do ..................... [ Joshua Pusley coal claim ... I .... do ...... . 
etal. 

:::~~: :::::: l ~- Pf1~~~~:~h'~i'di :::::: ::::::~~: :: ~-- :::::: :::::::::· I sam Jefferson coal claim .. · j· ... do ...... . 
tiimpson coal claims Nos. 1, ... do ...... . 

10 l .... do ....... 1 J. J. McAlester and wife .. l ...... do ................... .. 
2, 3, 4, 5, and 6. 

J. J. McAlester or No. 9 . .. do ....•.. 
claim. 

Blue County .............. .. 11 I Nov. 1, 18861 Choctaw and Chickasaw na- ~ Red River Mining Company. 
tiona. 

12 Jan. 14,1888 ...... do ..................... G. A. Witte etal. ........... [ Kavanaugh mountains ..... 1 ... :do ...... . 

Unknown ... 

13 I Feb. 21, 1887 I Arbuckle Coal Company ... \ C. R. Smith & Co ........... [ Picken s and Tishomingo I Twen t yyr', 
Counties. \ 

14 I July 19, 1888 \ Anadarko Coal and Mining I •ruck~rman & Bodine ...•.. · \ .•.. . do .................... ·I· ... do ...... . 
Company. 

Remarks. 

Approved by Commissioner of Indian .Affairs 
Sept. 24, 1883. Approved by Secretary of Inte
rior Sept. 25, 1883. 

Approved by lJommissioner of Inrlian Affairs 
.Jnl.r 5, 1884. Approved by Secretary of Inte
rior July 9, 1884. 

Approved by Commissioner of Indian Affairs 
.J\ ov. :!6. 1884 <\ pproved. by Secretary of Inte
rior.N ov. 29, 1884. 

Approved by Commissioner of Indian Affairs 
.l!'eb. 20, 11lH5. Approved by Secretary of Inte
rior Ft·b. 24, 1885. 

Returued to Indian agent May 7, 1887, without 
approval. 

Su lJruitted to Serretary Interior May 25, I 886, with 
recommen<lation that opinion of A.ttornPy-Gen
eral be asked as to whether this contract is 
within the meaning of his opinion of July 21, 
1885 . 

Do. 

Do. 
Do. 

Do . 

SubmHted to Secretar.v of Interior Jan. 26, 1887, 
without recommendo1tion. 

ReturnPd to Secretary of Interior May 31, 1888, 
witl.out approval. 

Contracts :No 13 and 14 cover the same mines, 
and a controvers.v between the parties in interest 
bas be~n investigated by a special agent of the 
Indian Office. The contracts have not been pre
sented for approvn,l. 
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Schedule of leases purported to have been made by cm·tain Indian tribes of lands in the In-
dian Territory jor gmzing purposes, subsequent to February 7, 1885, and not heretofore· 
reported to th.e Senate Committee on Ind·ian Affai?·s. 

No. Date. 

- ----

1885. 
1* July 8 

1t .•. do ..• . 

2t .•. do ..•. 

I 

By what 
tribe made. To whom made. Description and lo-

cation of lands. Acres. Term. 

-------

Kickapoo .•. N. B. Childs and S. F. 
Scott. 

Kickapoo Reserve .. 190,000 5years .. 

Tonkawa ... The Cowley Co. Cat- Part of Oakland Re- 45,000 10 years. 
tle Company. serve. 

.••. do ....... H o l t o n, Hill & . ... do .............. . 35,000 ••. do .... 
Thomas. I 

*Reported to Indian Offi.ce by Sac and Fox a~ent, September 30, 1885. 
t Reported to Indian Office by Ponca, etc., agent, October 9, 1885. 

DEPARTMENT OF THE INTERIOR, 

Annual 
·rental. 

---

$5,000 

1,125 

875-

I 

OFFICE OF INDIAN AFFAIRS, 
Washington, May 25, 1886. 

Sm: I am in receipt by Department reference, for report, of a letter from Messrs. 
Britton & Gray, attorneys-at-law, dated the 19th ultimo, submitting for approval 
sundry executed agreements between the Osage Coal and Mining Company, a corpo
ration of the State of Mi~somi, and certain citizens of the Choctaw Nation, forth~ 
mining of coal therein, as follows: · 

(1) Agreement, dated January 22, 1886, with Mrs. Lizzie Sloan and N. B. Sloan,. 
her husband, et al., owners of the "Norman Coal Claim." (Five parts.) 

(2) Agreement, same date, with Mrs. Margaret McKinney and B. F. C. McKinney,. 
her husbanrl, et al., owners of the ''Joshua Pusley Coal Claim." (Five parts.) 

(3) Agreement, same date, with T. J. Phillips and wife et al., owners of the" !sam• 
Jefferson Coal Claim." (Five parts.) 

(4) Agreement, same date, with N. B. Ainsworth, T. J. Phillips, et al., owners of· 
the "Simpson Coal Claims Nos. 1, 2, 3, 4, 5, and 6." (Fonr parts.) 

(5) Agreement, same date, with J. J. McAlester and wife, owners of the" J. J. Mc
Alester," or "No. 9 Claim." (Two parts.) 

Upon examination of the agreements in question I :find that they severally provid~ 
that the Osage Coal and Mining Company, its successors and assigns, shall:have "the 
exclusive right and privilege, for and during the full term of six years from date, of" 
quarrying, mining, digging, and removing coal, boring or otherwise prospecting for· 
same" on certain tracts or parcels of land in the Choctaw Nation t.herein more par
ticularly described, and severally known by the designatiom~ above mentioned, with, 
"the right to use, occupy, and control all of said lands for erecting tenement build
ings upon same to be occupied by its employes, and for such other buildings and su
perstructures as may be necessary for properly opening up, developing and working 
said coal mine or mines, with the further right of surface use for all necessary tracks
and such shafts or other openings as may be required for the economical and efficient 
working of the same." 

Also that the Osage Coal and Mining Company, its successors, etc., shall have ''the
right to cut and use any of the timber on said lands for building houses, or other 
works in, above, and about said mines, and for use in said mines," with "the use oi 
all stone and such other materials as may be found thereon for the same purposes~ 
when necessary for the operation and development of said mines." 

In consideration whereof the Osage Coal and Mining Company agrees to pay to 
the several parties named in said contracts, respectively, alleged owners of said coal. 
claims, certain royalties on all coal mined therefrom at the rate, time, and in the pro
portions therein severally mentioned and set forth. 

The agreement contains a further stipulation that the Osage Coal and Mining Com
pany has thereunder "the right to control the surface occupancy of the lands here
inbefore described, and that no buildings sh::~.ll be erected or occupied thereon with
out the consent of said second party" (meaning the said Osage Coal and Mining 
Company). 

Under the N. B. Ainsworth agreement (No.4 supm) the Osage Coal and Mining 
Company is additionally gra.nted a right of way for, and the privilege of operating, a. 
branch railway from such point on the main line or branches of the Missouri, Kansas 
and Texas Railway as may hereafter be selected by said company, to the mines lo
cated on the claims thereinbefore described, in so far as the parties in interest hav~· 
the right to grant the right of way under the Choctaw laws and constitution. 
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Heretofore ii appears to have been the prautice of the Department (in accordance
with the views expressed by Mr. Secretary Delano July 23, 1875, and by Mr. Secre
tary Chandler December 10, 1875, and January 29, 1878, touching the rights of the 
Choctaws and Chickasaws in the matter of the mining of coal and the cutting of 
timber on their lands) to have affixed its approval to agreements of this character, 
when executed in conformity with the internal laws of those nations. 

I am very much inclined to doubt, however, whether, having a due regard to the· 
opinion recently expressed by the present honorable Attorner-General upon the sub
ject of Indian leases, the Department can consistently longer do so. 

In his opinion rendered July 21, 1885, Mr. Attorney-General Garland, after reciting 
the right of the United States Government, and its settled policy from a very early 
date, to regulate and control the alienat.iou or other disposition by Indians, and es
pecially by Indian nations or tribet~, of their lands, the earlier acts of Congress bear
ing upon the question, and the provisions of the act of 1834, as reproduced in section 
2116 of the Revised Statutes, declaring that "no purchase, grant, lease, or other con
veyance of lands, or of any title or claim thereto, from any Indian nation or tribe of· 
Indians, shall be of any validity in law or equity unless the same be made by treaty 
or convention entered into pursuant to the Constitution," held as follows: 

"This statutory provision is very general and comprehensive. Its operation does. 
not depend upon the nature or extent of the title to the land which the tribe or nation 
may hold. Whether such title be a fee-simple or a right of occupancy merely is not 
material; in either case the statute applies. * * ,.. Whatever the right or title· 
may be, each of these tribes or nations is precluded, by the force and effect of the stat
ute, from alienating or leasing any part of its reservation, or imparting any interest 
or claim in and to the same, without the consent of the Government of the Unitec1 
States. A lease of the land for grazing purposes is as clearly within the statute as a 
lease for any other, or for general purposes, and the duratwn of the term is immate
rial. One who enters with catt.le or other live stock upon an Indian reservation 
under a lease of that description, made in violation of the statute, is an intruder, and 
may be removed therefrom as such, notwithstanding his entry is with conRent of the 
tribe. Such consent may exempt him from the penalty imposed by section 2117, Re
vised Statutes, for taking his stock there, but it can not. validate the lease, or confer
upon him acy legal ri~ht whatever to remain on the land, and to this extent, and no· 
further, was the deciswn of Judge Brewer in United States v. Hunter, 21 Fed. Rep.,. 
615." 

* * 
"I submit that the power of the Department to authorize such leases to be made,. 

or that of the President or the Secretary to appro~e or to make the same, if it exists. 
at all, must rest upon some law and therefore be derived from either a treaty or stat
utory proviswn. " * * The Revised Statutes contain provisions regulating con-· 
tracts or agreements with Indians, and prescribing how they shall be executed and 
approved (see section 2l03), but those provisions do not include contracts of the· 
character described in section 2116, hereinbefore mentioned. No general power ap
pears to be conferred by statute upon either the President or Secretary, or any other 
officer of the Government, to make, authorize, or approve leases of lands by Indian 
tribes; and the absence of such power was doubtless one of the main considerations. 
which led to the adoption of the act. of February 19, 1R75, chapter 90, 'to authorize
the Seneca Nation of New York Indians to least\ lands within the Cattaraugus and 
Allegany Reservations, and to confirm existing leases.' 'l'be act just cited is moreover
significant, as showing that in the view of Congress, Indian tribes can not lease their 
reservations without the authority of some law of the United States.'' * * .. 

It would seem that that which, under the opinion of the honorable Attorney-General,. 
is prohibited to an Indian nation or tribe in respect of its lands is equally prohibited 
to the individual members deriving title from such nation. The nation or tribe is in
capable of conferring any title or delegating any authority which it does not itself. 
possess. 

If this be so, the question then arises, Do the agreements now under consideration 
constitute ''leases" or conveyances" of any title or claim" to Indian lands, within the· 
contemplation of the statute, and hence within the meaning of the said opinion of the 
honorable Attorney-General¥ 

A "lease" is defined by Bouvier to be "a species of contract for the possession and 
profits of lands and tenements, either for life or for a certain period of time, or during 
the pleasure of the parties." 

To this definition the agreements appear to answer, and to be as much leases as. 
if the technical phraseology made use of in the ordinary form of lease had been em
ployed. 

Acting, however, upon the suggession of Mr. Assistant Attorney-General Mont
gomery, to whom I informally referred the question, I have the honor to recommend 
that the opinion of the honorable Attorney-General be requested-whether the agree-
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ments properly fa,ll within t.he contemplation of the statute, and hence within the 
meaning of his opinion rendered July 21, 1885, in regard to leases or other alienation 
of Indian lands. 

I return Messrs. Britton & Gray's letter, with its inclosures. 
Very respectfully, your obedient servant, 

A. B. UPSHAW, 
A cting Commissione'r. 

The SECRETARY OF THE INTERIOR. 

DEPARTMENT OF THE INTERIOR, 
Washington, October 8, 1886. 

SIR: I have the honor to transmit herewith a report of 5th August, 1886, from the 
Commissioner of Indian Affairs, with accompanying papers, relating to agreements 
made between citizens of the Choctaw Nation of Indians in the Indian Territory aud 
the Osage Coal and Mining Company, a corporation of the State of Missouri, for the 
mining of coal, etc., in said nat.ion. 

Attention is respectfully invited to the briefs and arguments of counsel, which are 
herewith inclosed. 

I respectfully request that you will favor this Department with your opinion as to 
whether these agreements are such as may properly receive the approval of this 
Department under existing laws. 

As the agreements in question are identical in form and are numerous, but one of 
them, that of the Osage Coal and Mining Company with Mrs. Lizzie Sloan and her 
husband, owners of the Norwood Coal Claim, is inclosed. 

The return of the papers is respectfully requested. 
I have the honor to be, very respectfully, 

The ATTORNEY· GENERAL. 

L. Q. C. LAMAR, 
Secretary. 

DEPARTMENT OF JUSTICE, 
Washington, Octobe1· 14, 1886. 

SIR: Yours of the 8th instant is received. You transmit a report of the Commis
sioner of Indian Affairs relating to agreements made between citizens of the Choc
taw Nation of Indians, in the Indian Territory, and the Osage Coal and Mining 
Company, a corporation of the State of Missouri, for the mining of coal, etc., in said 
nation. One of the agreements is inclosed. An opinion is requested as to whether 
these agreements are such as may properly receive the approval of the Department 
,of the Interior under existing laws. 

A similar question arose heretofore as to the authority of the Interior Department 
to approve leases of land for grazing purposes entered into by the Indians of the 
Cherokee, Cheyenne, Ara.paho, Kiowa, and Comanche tribes, in their respective re
servations in the Indian Territory. The question of the power of the Department of 
the Interior to authorize leases to be made for grazing purposes was submitted to the 
Attorney-General, and in his opinion of July 21, 18~5, it is said: 

"I submit that the power of the Department to authorize such leases to be made, or 
that of the President or the Secretary to approve or to ma:ke the same, if it. exiets at all, 
must rest upon some la'W, and therefore be derived from either a treaty or statutory 
provision. I am not aware of any treaty provision, applicable to the particular res
~rvations in question, that confers such powers. The Revised Statutes contain pro
visions regulating contracts or agreements with Indians, and prescribing how they 
shall be executed and approved (see section 2103), but those provisions do not include 
contracts of the character described in section ~116 hereinbefore mentioned. No gen
eral power appears to be conferred by statute upon either the President or Secretary, 
.or any other officer of the Government, to make, authorize, or approve leases of lands 
held by Indian tribes; and the absence of such power was doubtless one of the main 
considerations which led to the adoption of the act of February 19, 1875, chapter 90, 
'to authorize the Seneca Nation of New York Indians to lease lands within the Cat
taraugus and Allegany Reservations, and to confirm existing leases.' The act just 
-cited is, moreover, significant, as showing that, in the view of Congress, Indian 
tribes can not lease their reservations without the authority of some law of the 
United States." 

No laws have been enacted by Congress upon the subject since the publication of 
ihe above opinion. The law has not, therefore, conferred any express power upon 
the President or Secretary to approve the mining leases referred to, and no such au
thority can be implied. 
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Upon an examination of the statutes and treaties, I feel justified in coming to the 
concluf!ion that it was the intention of Congress that the inhibition contained in 
section 2116, Revised Statutes, should have the same application to individual Indians 
that it has to the Indian nations and tribes. 

I am of the opinion, therefore, that the mining leases referred to are not such as. 
may properly receive the approval of the Department of the Interior, under existing 
laws. 

I am, sir, very respectfully, 

THE SECRETARY OF THE INTERIOR. 

0 

A. H. GARLAND, 
Attorney-G enm·al. 


