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PREFACE

Oklahoma distriet was the Tfirst public land opened to
white settlement in what is now Oklahoma. The transfer of
this land from public to privete ownership is the subjeet of
this study. The establishment of procedures and the formula~-
tion of policies for privste ownership of land was attended
by many difficulties and technicalities that tried the pa-
tience and endurance of both the public official and the
settler,

The study traces the history of public lands acquired
from the Iadian tribes embraced in what is known as the Okla-
homa district or Unassigned Lands on liarch 1, 1889, in their
transfer from public to private ownership or until such time
a8 a clear and rather definite policy for the transier could
through use be established. 1t 1s based primarily oa con-
temporary govermmental sources. Hpecisl attention is given
to tracinz the transfer of publie lands through legal pro-
cesses, a coatribution new in the history of Oklahonms
district.

Acknowledgments for aid in the preparation of this study
are due many persons. The courteous consideration and whole-
some advice from Dr. Berlin B, Chapman, Assocliate Professor
of History ian ths Cklahoma Agricultursl aad lechanical Col-
lege, 1is duly apprecilated. His untiriag efforts and unlimit-
ed patience were extended far beyond reasonable expectation.
The help given by Mrs. Veadell Ha@gh and Alte Kets, Assistaat

Docunent Librarians, Oklahoma Agricultural and [lechanical



College 1s here gratefully acknowledged. For the courtesy

shown and the assistance given me while working in the Okla-
homa Historical Society, an expression of my appreciatiocn is
extended to lirs, Rella Looney, Archivist in Indian Archives;

Wiss Hazel E. Beaty, Librarian, and irs. Mitchell in

Tt

to
cnarze of newspapers.

To my fellow teachers and to the studeants of the
Hitehita High School, I am indebted for their assistsnce in
typing, critical reading, znd proof reading of the
manuscript.

J. He L.
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CHAPTER I
CREATION OF THE DISTRICT

Oklahoma distriet was a tract of "a little less than
three thousand square miles"! within the Creek and Seminole
cessions of 1866. It was bounded on the south by the Ca-
nadian River, on the east by the Indian Meridian and the
Pawnee reservation, on the north by the Cherokee Outlet, and
on the west by the Cimarron River and the ninety-eighth me-
ridian. Early in 1889, it became clear that lands in this
districet which the "Freedmen's Oklahoma Association™ had
tried to secure in 1881, and which had been recommended by
Commissioner Atkins four years later as a homse for plains
Indians, were to be the heritage of the Boomers.

An act? of March 1, 1889, ratified and confirmed an
agreement with the Creek Indians for the complete cession to
the United States of the land conditionally ceded in 1866.
Section two of the act provided that lands acquired by the
United States under the agreement should be a part of the
public domain, but should only be disposed of in accordance
with the laws regulating homestead entries, and to the per-
sons qualified to make such homestead entries, not exceeding
one hundred and sixty acres to one qualified claimant. The

act stated that any person who might "enter upon any part

1 Roy Gittinger, The Formation of the State of
Oklahoma, p. 186.

2 25 Statutes, p. 759.



of said lands" in said agreement mentioned prior to the time
that the same were opened to settlement by act of Congress
should not be permitted to occupy or to make entry of such
lands or lay any claim thereto.

Section twelve of the Indian appropriation act3 of
Mareh 2 authorized the purchase of lands from the Seminoles,
conditionally ceded by them to the United States in 1860.
The area of lands acquired from the Creeks and Seminoles was
5,439,865.6 acres., All grants, or pretended grants, of said
lands or any interest, or right therein, then existing in,
or on behalf of, any railroad company to lands ceded by the
Seminoles, except rights of way and depot grounds, were by
section twelve declared to be forever forfeited for breach
of condition. Section thirteen of the act provided that
lands acquired by the United States from the Seminoles should
be a part of the public domain, to be disposed of only as
provided in the act. Sections sixteen and thirty-six of
each township, whether surveyed or unsurveyed, were by the
act reserved for the use and benefit of the public schools,
to be established within the limits of said lands under
such conditions and regulations as might be thereafter
enacted by Cbngreés. The section provided that lands ac-
quired by conveyance from the Seminole Indians thereunder,
except the sixteenth and thirty-sixth sections, should be

"disposed of to actual settlers under the homestead

3 Act of March 2, 1889, 25 Statutes, p. 1005.



lawsh only", except as otherwise provided in the act. It
was provided further that any person who having attempted
to, but for any cesuse, failed to secure a title in fee to a
homestead under existing law, or who made entry under what
wes known as the commuted provision of the homestead law,5
should be gqualified to make entry upon the lands.

Section thirteen of the act reserved to honorably dis-
charged Union soldiers and sailors certain rights which they
then possessed under sections 2304 and 2305 of the Hevised

Statutes of the United Statas.é In section 2304 the right

was given to such soldiers and sailors to file a declaratory
statement for land, which statement, when filed, should op~-
ercte to reserve the land from any other filing for a period
of six months. Other provisions of section 2304 changed the
law in force previous to its adoption, to the extent only

of permitting a soldier or sailor to file a declaratory
statement instead of a homestead entry, which declaratory
statement should operate to reserve the land for a period

of six months, at which time the soldier or sailor might
file a homestead entry therefor. To this extent it changed
the law previously in force. Section 2305 provided that in

no case should a patent be issued to a settler who had not

b The nomestead laws are in Revised Statutes, 1873,
PP ’+21"!+26 °

> The "commuted provision of the homestead law" re-
ferred to section 2301 of the Revised Statutes, 1873, p. 424.

6 Ibid., p. L2h4.



resided one year upon his homestead. It simply modified
the law previously in force to the extent of allowing a
veteran to have deducted from the five-year residence upon
the land, required under the homestead law, the time not to
exceed four years, which he had served in the Union army,
navy, or marine corps. Section 2305 was intended to have
no other application,

Section thirteen of the act of March 2 provided further
that each entry should be in a square form as nearly as
practicable;7 and that no person should be permitted to
enter more than one quarter section thereof; but, until said
lands were opened for settlement by proclamation of the
President, no person should be permitted to "enter upon and
occupy" the same, and no person violating this provision
should ever be permitted to enter any of said lands or
acquire any right thereto. The provision regarding entrance
and occupation wes not a penal statute, but simply pre-
seribed the qualifications of homestead settlers on publie
lands mentioned in the act.

The Secretary of the Interior might, after said procla-
mation and not before, permit entry of said lands for town

sites, under sections 2387 and 2388 of the Revised Statutes,8

but no entry should embrace more than one-half section of

7 Com. S. M. Stockslager to Register and Receiver,
Kingfisher, May 14, 1889, H. Ex. Docs., 51 Cong. 1 sess.,
11(2724), p. l02.

8 Ipbid., p. 99.
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land., Section 2387 provlided that whenever any portion of
the public lands was settled upon and occupled as a town
site, not subject to entry under the agricultural pre-emption
lews, it was lawful, in case such town be incorporated, for
the corporate suthorities thereof, and, if not incorporated,
for the Jjudge of the county court for the county in which
such town was situated, to enter at the proper laad office,
and at the minimum price, the land so settled and occupied
in trust for the several use and benefit of the occupants
thereof, according to their respective interests; the ex-
ecution of which trust, as to the disposal of the lots of
such town, and the proceeds of the sales thereof, to be
conducted under such regulations as might be prescribed by
the legislative authority of the State or Territory in
which the same might be situated.

Section 2388 provided that the entry of the land pro-
vided for in section 2387, or a declaratory statement of the
purpocse of the inhabitants to enter it as a town site should
be filed with the register of the proper land office, prior
to the commencement of the public sale of the body of land
in which it was included, and the entry or declaratory
statement should include only such land as was actually
occupied by the town, and the title to which wes in the
United Statss,

Section 2301 of the Bgziggg_Statutes,9 not generally

9 Revised Statutes, 1873, p. L24.
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applicable to Oklahoma openings, was made non-applicable

to lands ceded by the Creeks and Seminoles. The section
provided that nothing in the homestead laws should be so
construed as to prevent any person who had availed him-
self of the benefits of legal entry of unappropriated publiec
lands, from paying the minimum price for lands entered, at
any time before the expiration of the five-ysar residence
period, and obtaining & patent therefor from the government,
as in other cases directed by law, or meking proof of
settlement and cultivation as provided by law, granting
pre-emption rights.

Section fourteen of the act of March 2, 1889 provided
for a commission to negotlate with the Cherokee Indians end
8ll other Indians owning or claiming lands lying west of the
ninety-sixth degree of longitude in Indian Territory, and
for the opening of Cherokee lands tq settlement by proclama-
tion of the President, if a satisfactory egreement were
made with the Cherokees. OSection fifteen provided that the
President might, whenever he deemed it necessary, create not
to exceed two land districts embracing the lands which he
might open to settlement by proclemation as ebove provided,
and he was empowered to locate land offices for the same,
eppointing thereto, in coanformity tc existing lew, registers
and receivers, and for the purpose of carrying out this pro-
vision 5,000 was appropristed.

The provisions for the opening of lands ceded by the

Creeks and Seminoles were tied together by a sentence in



section thirteen of the zet of lMarch 2 stating that all the
above provisions with reference to lands to be aequired
from the Seminole Indians, including the provisions per-
taining to forfeiture should apply to and regulate the dis-
posal of lands acquired from the Creek Indians by the
agreement of January 19, 1889, This sentence so conjoined
the two acts that the Creek and Seminole lands within
Oklahoma district were regarded as one tract, The acts of
March 1 and 2, as they relate to lands ceded by the Creeks
and Seminoles, may well be considered as parts of the same
act and should be read and construed together. Thus the
provisions of twelve and thirteen of the act of liarch 2 re-
late to lands in the Creek cession as well as to lands in
the Seminole cession. The language regarding entrance

upon these lands is general and comprehensive. Its purpose
was to secure equality among all who desired to establish
settlements in the lands concerned.

Although the acts of March 1 and 2, as they relate to
lands ceded by the Creeks and Seminoles, must be construed
together, a brief analysis of each act may be proper.
According to the act of March 1, persons who might too early
"enter upon™ lands ceded by the Creeks came under the dis-
qualification provision. For lands in the Seminole cession,
any person who should "enter upon and occupy" the lands too
soon was disqualified. OSome observers of this laanguage con-
tended that the presence of the words, "and ocdupy", in the

latter act so distinguished it from the act of March 1,



that thous=snds of Boomers were relieved from the disability
they might have incurred by a mere entry. It appeared to
these observers that sc long as Boomers refreined from se-
lecting snd cecupying--~thet is, living upon any trsct of
land prior to the time when the lands should be opened to
legal settlement and entry, they might go wheresoever they
pleased through the body of lands without subjecting them-
selves to the disqualification of the statute. OSuch con-
struetion would emasculate the statute if it were stretched
a little further and held that adjoining neighbors who were
squatters on the lands, by changing their residences &at
noon on April 22, could each enter upon and occupy & par-
ticular tract of land for the first time and perfect a legal
homestead entry. How could one occupy Creek land without
having entered upon it? And how cculd one gater upon
Seminole land without ogcupying part of it for the time
being? .

The word ™upon™ deserves the consideratio; Ziven to it
by Secretary Noble who wrote: "The words 'enter and occupy'
are used in their ordinary acceptation. 'Enter' means to
come or go into; and 'occupy' to take in possession, or to
£ill up. The language carefully eavoids the technical expres-
sions of the homestead laws, under which titles are to be
obtained. 1In them, to ‘enter' lands, means to mske that par-
ticular declaration in writing at the land office that is
called an ‘entry'. It is a formal proceeding and somewhat

techanical. In such connection, the word 'upon' is not used
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or appropriate. It is one thing to 'enter' a piece of land,
end a wholly different act to 'enter upon' & great domain
like Oklahome., Evidently the latter expression wss used to
prevent the people from coming into the lands--the ter-
ritory--and cannot reasonably be restricted to a technical
'entry' of a specific tract.”" But the ects of Congress did
not forbid the communicetion of informetion relative to the
cheracter, the location and the best means of going from the
boundaries of Oklahoma district to any tract therein; nor
did the acts forbid any one from receiving such information;
nor was one disqualifled by receiving after Marech 2 infor-
mation from one who had acquired it before that date. The
acts did not disqualify one as & homesteader, regardless of
how much examination he hed made of lands in Oklahoma dis-
trict prior to Narch 2, with the intention of selecting a
future homestead there.

The words, "any part of said iands", were written into
the act of March 1 in reference to the Creek cession. The

10 was the

Atchison, Topeka and Santa Fe Railroad Compaay
successor ia interest to the right of way across lands in

Indian Territory graanted by Congress in 1884 to the Southern
Kansas Railway Company. The railroad company had simply an

easement, not a fee, in the lands of the right of way on

10 preston George and Sylvan R, Wood, The Railroads
of Oklahoma, Bulletin No. 60, (January, 1943), p. 37. Bought
by A. T. & 5. ¥, February 15, 1889,
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whilch its trains were operated., OSome officers and employ-
ees of the company legally reslded on the right of way
across lands ceded by the Creeks and Seminolss. Indian
agents, deputy marshals, mail carriers and many other white
persons were properly and rightfully on lands ceded by
these Indians Jjust prior to the time the same were opened
to settlement by act of Congress. But the words, "sany part
of said lands", applied to the lands of the Creek cession
collectively, end disqualified all prcospective settlers,
whether rightfully or wrongfully there, if such entrance
proved advantageous in the race on April 22. In reference
to the Seminole cession, the act of March 2 applied to the
lands collectively when 1t stated thet until the lands were
legally copened to settlemenp, no person should be permitted
to enter and vecupy the seme without subjecting himself to
the disqualification clause.

According to the terms of the acts of Merch 1 and 2,
1689, the lands purchased from the Creeks and Seminocles,
excepting the sixteenth and thirty-sixth sections, should be
opened for settlement by proclamation of the President, and
disposed of to actual settlers under the homestead laws

11 ®it was found

only. DBut, as Secretary Hoble reported,
upon careful examination" that of the 5,439,865.6 acres

purchased from the Creeks and Seminoles, all the lands

1 Rpt. Sec. Int., 1889, H. Ex. Does., 51 Cong.
1l sess., 11(2724), p. iv.



excepting Oklahoma district were in the possession aad
occupancy of various other Indiean tribes, under laws,
treaties or executive orders. Oklahoma district was sur-
rounded on all sides by lands in the oecupancy of Indian
tribes, and was inaccessible, necessarily, except by pass-
age over these reservations. Congress had provided no civil
government for settlers in Oklahoma district, except as a
new court established at Muskogee, or the United Ststes
courts in some adjoining states, had power to enforce the
general laws of the United States.

In this condition of things, President Harrison12 was
guite reluctant to cpen the lands to settlement; but in view
of the faet that thousands of persons, many of them with
their families, had gathered upon the borders of Indien
Territory with a view to securing homesteads on the ceded
lands, and that delay would involve them in much loss sand
suffering, he issued a proclamationl3 on March 23, 1889,
opening the lands of Oklahoma district to settlement at
noon on April 22. The proclamation carefully described the
boundaries of the district. By its terms an acre at Guthrie
and one at Kingfisher were reserved for government use and
control. The proclamation expressly declared and made known

that, under its provisions, no other parts or portions of the

\

1z Vessage to Congress, Dec. 3, 1889, Messages and
Papers of the Presidents, ix, p. 47.

13 1pia., pp. 15-18.
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CHAPTHR 1I

LAHD OFFICES OPEHLD

i pursuance of authority conferred upon hinm by section

e Tl

Titteesn ot the act of March 2, 1839, President Harrison on

fareh 27, 1ss

3

-

PSR . . N
ed a notice~ by which Uklalioms district w

fomet
m

o

(]
[~

de b

]
e
s
o
e

1V

©

two parts, designated as the "westera land dis-
trict” and the "eastern land distriet”. The range line be~
tween ranges three and four west of the Indian leridian was
the dividing line between the two districts. The notice
stated that the office for disposal of the lanés in the "wes=-
tern land distriet” should be located st Kiangfisher Stage
2tation, and that the office for the "eastersn land distriet”
should be located at Guitlirle., Sites for these offices were
reserved in the proclamation of March 23. Ia preparation
for the opeanlng of the offices, there were appoiﬂteé regis-
ters and receivers for the respective offices. Secretary
Hoble direct@dg that no oae be permitted to make an eatry
Tor asuy portion of the reservation lan the preseat vicinity
of Couneil, esbablished for military purposes by order of
the President on December 26, 1885. TWO‘iﬂSpechfS,
Cornelius iacBride and Joha A, Pickler, were commissioned

to have the land ofTice buildliangs erected and to supervise

néd direct overything that would tené to the effectual

The notice is in Land Office Report, 1889, pp.
113“111&0

instructions to registers and receivers, April 1,
1889, 8 Land Decisloas, p. 336,
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establishiwent and peaceful preservetion of general law and
order, The buildings for the land offices were prepared for
erection, couveyed into Indian Territory, aad were ready for
use on April 22. Oa that day the ofTices were opencd, the
lang officers and cleriks were iz their places, and the bhusi-
ness of the government was prompily commenced and steadily
éerformed.

In the spring of 1889 thousands of citizens gathered on
the borders of Oklahoma district, ssech prospeective settler

being eager to galin an early and profitable claim under the

Q

homestead laws, To better regulate matters for the openiag
of the laads, a military force was detailed to keep the
people on the northern boundary of the Cherokece Cutlet and
beyond the borders of Oklahoma distriet uatil noon oun April
22. 1n larch, President Harrison directed that officers of

the military force cause the people to be fully informed of

the provisioans of the act of Harch 2, relstive to persons

who might enter upon and occupy lande in Oklshoms district
during the prohiblitory period. The officers were directed

to take and preserve the nsmes of all persons who might

clation of the provisions so

[N
fete

ot in v

},,Jc

enter Oklahoms distr

thad the same might be enforced by the Interior Department
.

when the lands were lawfully opened to settlement. ihe

2 Asst, Adjutant~Gen. J. C. Zelton to Commanding
General, Division of the fiissouri, Kerch 21, 1889, g, L%,
Dogs., 51 Cong. 1 sess., ix(2686), no. 72, p. 2.
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taking of names simplified the management of the :-3@‘i:'i;le;:",sbr
by the troops on and before April 22.

The Cherckee Uutlet, some sixty miles wide, was be=-
ween Kanses and Oklanoma district. Harly ian April the com-

manding officer of troops in the Uutlst was holdiag on the

’i

Kansas line numbers of prospective seittlers who were walting

%

for the opening of the dlstrict

A petitlon5 sizned by 194 of these "lew &biding citi-
zens” wasg addressed to the 3Seereteary of the Interior ¢n
April L requesting permission to go to the northern border
of Oklshoma district prior to the hour of the opeaning. The
complaint was made that people oan the Kaansas line were at a

disadvantage as compared with those who were allowed Lo re-

n the Chickasew and rPottawatomie countries. On April

i..n

in

D}

&, the following que Lloné was offieially submitted to the
War Department: ™shaell intended settlers be permitted to

eross Cherokee Outlet to northern line of Oklahema before

{

22nd April%" After pronpt consultation? with Secretary

o

Woble, Redéfield Procter, Secretary of VWer, directed that
intendent settlers be allowed to nove Yby reguler marches

-

and in a qguist, peaceful, and orderly manner® upon and &loag

)

bk Official tel. of Brigadier Gen., Commending, Wesley
Merritt, April 26, 1889, Ibld., p. 12.
5 The petition of April k4, 1889 is in 0IA, 1928 Iad.
Div, 1889. B8ee also I. H. Bonsall to Sec, Iat., Harech 30,
1889, 1760 Ind. Div. 1889 (Chapman's Collection).

6 o
7 &

S. Ex. Does., loc. git., p. 2.

‘Xo DOCS., 1090 Cit-a pv! 30

jo
e
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the public highways, post or military roads, or established

..

and customary cattle trails through the Outlet in going to
sklabome dlstrict. He further directed that the m@vemeﬂt’
should aot be allowed to commence earlier then was necessary
o give the selibtlers recsonable time to resch Oklahoma dis-
trict at noon on April 22. The settlers were accordingly

permitted to crogs the Cutlet to the anorthern border of

Dklahoma dis Lr%ct Gommissioner Obsrly did not deem it an

to approach Oklehoma district in a similar manner from the
8
south,

It is for every student of Oklahoma history to con-
struct in his own mind as best he can the picture of that

conglomeration of humanity encamped oa the borders of Okla-

homa district on the morning of ionday, April 22, and %o

LE
3»!-

ties that took plazce within Oklahoma g~

Prie

plecture the activ

Q

trict -on the afternoon of thwt day. The mulititudes walting

0

on the borders of Oklahoma district came from various paris
of the United States, and were composed of individuals of as
diverse dispesition as had sver assembled. The firiang of
cannon at differeat points was agreed upon &2 a signal of
the hour of legal entrenece upon the lands, & gratuate stu-
dent used Lhis lanzuage:  YAtU exactly twelve the blast from
the bugle rent the air, an exultant shoutv came forvih from

.

the throots of the walbing 'boomers', bthe quiverinsg steeds

& Oberly to Sec. Int., April 6, 1889, OIA, L. Letter
Book 183, pp. 01-62 (Chepman's Collsetiloa).
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gprang over bthe line, and the raée for homes was on."? $aid
Professor Dale: "The race was to the swift and the battle to
the strong.” Multitudes of psople advanced rapldly, some by
train, some by private conveyances, some on horseback, and
many on foot, seized, and occupied their homesteads literally
ppoia the run. It is estimated that not less than 20,000
persons entered Oklehoma aistrictl? on the afternoon of

11 said:

April 22, The House Committee on Territories
*"The story of that occupatlon excseds anything in history or
in romance. When the sun weant down that alght almost every
quérter section of land in‘@kiahoma had an ogcupant and
claimant, aﬂ&acities}witn 8,000 inhabitants had spruag into
existence." He who first raaﬁhea a tract of land and staked
it was regarded as the prior settler. This kind of settle-
ment geaerally was respgcted by the honest people who rushed
into Oklahoma distriet, for as a matter of facy, to stake a
claim, dlg s hole, or put up a tent, was about all the great
majority of people could accomplish in the afternoon of
April 22, The opening of Oklahoma district was "the most

important event for several years ia the administration of

7 S. J. Buck, "The Settlement of Oklahoma™, in Vis,.
Academny of Seience, Arts, and lLetters, Transactions, xv, p.
346. BSes also H. €., Peterson, "The Opening of Oklahoma from
the Buropean Point of View", Chroniclss of Oklahoma (darch,
1939}, xvii, pp.. 22-25.

10 1pid., p. 345. Governor Frank Frantz believed the
number was 100,000 or more. Rept. Governor of Oklahoma,
1906. H. Documents, 59 Cong. 2 sess., xvi(5119), p. 300.

A\

11 H. Reports, 51 Cong. 1 sess., i(2807}), no. Ly, p. 1.
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the affairs”lz of the General Land 0ffice., Commissioner
Thomas H, Carter attributed the uaususl demend for land, aot
to eany special preference for the e¢limsie or soil, butb to

Y

the very limited area of publie land remaining, upon which

[

settlers could ralise crops withoubt zrtificial irrigation.
Jona I, Dille, register of the land office at Cuthrie,
arrived at that locatiocn by train at "aearly dark Saturday
evening™, April 20. He found "hundreds of people® there, 13
According to Inspeétors Hace3ride and Pickler, two car loads
of people arrived at Guthrie on Sunday evening; and about
three hundred persons were in and about Guihrie before noon
on April 22, "This body of men", the inspectors wrote, "was
compogsed of deputy marshals, land afficials, railroad em-
ployees, r&ilraa& stowaways brought here in freight trains,
deputy internsl-revenue collectors, and a host which cannot
be classified.™ % ot only at Guthris, but elsewhere in
Oklashoma district vere claiments and non~claimants of land

to be found, before the hour of noon on April 22,

}.i

General Vesley Merritt, in charge of troops to assist

t became necessary,

[

the United States mershald in cage

12 Land Office Report, 1889, p. &0.

13 pille to Noble, kay 9, 1889, 5. Ex. Docs., 51 Cong.
1 sess., v(2682), no., 33, pp. 16-18, _

lA,MacBride and Pickler to HWoble, April 27, 1889, Cong.
Record, 51 Cong. 1 sess., p. 1462, In regerd to so-celled
internmal-revenue deputies entering early and acquiring town
lots and other advantages, see same 1o same, lay 3, 1889,
S. Ex. Does., loc. eit., pp. 6-7.
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reportedl5 on April 22, that he anticipsted no trouble whieh
would require active interference of troops. And on the
following day he reported that there had been no serious
friction or disturbance of any kind, and that everything had
16

progressed in an orderly and quiet manner. MaceBride and
Pickler may have given vent to optimism and sxaggeration
when they wrote that "a more successful opening of a now
Territory could not be conjured up by the imagination of
man."l7 At any rate, President Harrison could properly say
to the credit of the settlers that they very generally ob-
served the limitation as to time when they might enter Okla-
homa distriet; and that the American genius for self-govern-
ment was well illustrated by settlers in the district.
Oklahoma district was not on the warm afternoon of
April 22 a haven of peace and good will among men. Captain
Daniel ¥, Stiles of the Tenth Infantry observed at Oklahoma

nl8

Station what he called a "perfect pandemonium where con-

15 pe1. of April 22, 1889, S. Ex. Does., 51 Cong. 1
sess., ix(2686), no. 72, p. 1ll.

16 Tel. of April 23, 1889, ibid. See also Pickler to
Noble, May 28, 1889, S.Ex. Does., 51 Cong, 1 sess.,
v(2682}, no. 33, p. 23. Gen. Merritt's ™no serious friec-
tion" report is humorously illustrated by an eye witness
story of an old pioneer relating how he watched oreman dig-
ging a hole on his claim and his rival filling it up. This
continued for three days. JIndian Pioneer History, Vol. 74,
p. 418, Foreman Collection in Oklahoma Historical Society.

17 Letter to Noble, May 3, 1889, ibid., pp. 6-7.

18 Stiles to the Post Ad jutant, Dee. 20, 1889, S. Ex.
Dogs., 51 Cong. lsess., ix(2686), no. 72, p. 51.




fusion and disorder prevailed. YEverywhere people were

staking out lots," he said, "and many were quarreling and

2

ag about the same." According to Inspector-General

Joseph P. Sangerlg a
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crowd of people, estimated at 12,000,
collected at Oklahoma Station at noon on April 22, and the
scramble for lots commenced. Among the honest settlers
secking homes he reported that there was a class of danger~
‘ous lot-jumpers, lend speculstors, gemblers, and sharpers
who pursued their ordinary vocation as w-brsakers,
MaeBride seid that the atmospheric condition of things on
and before April 22 seemed to impel men, previously honor-
able and honest, to grab, csteh, and hold everythiag in
sight.zo The Departwment of the Interiar congidered that an
entryman's absence from the land covered by his entry was
axcusable, after he had received such threats of perscaal
violence as to cause him to believe that he could not re-
main on the land except at the risk of his life.zl
In 1889 army officers in Oklahoma distriect gave advice

and assistance in settling contested land claims, and in

lgvSangar to Asst. Adjutant-Gen., Dept. of the Missouri,
Nov., 7, 1889, ibid., pp. 22-206. See also the statement by
Kerritt, Oct. 2, 1889, ibid., p. 15.

20 wecBride to Noble, May &, 1889, S. Ex. Does., 51
Cong. 1 sess., v{(2682), no. 33, p. 12. Relative to condi-
tion at Edmond, sese Plckler to Hoble, Mey 14, 1889, ibid.,
pp. 19~20.

2l yaughn et al. v. Gammon, 27 L. T. 438 (1898).
William Gammon, a timid c¢ld man, had removed from a guarter
section on Chisholm Creek when William R. Vaughn, a rival
claimant, made it clear to him that all he should have of
the land was "2 by 6",
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séma cases they aected as arbitrators in disputes, with the
uaderstanding that so legal rights of contestants were pre-
judiced thereby. This means of temporary settlement doubt-
lesse prevented some contestents from settling dizputes with
Winchesters, and caused them to keep the peace without in-
terfering with each other uatil the Genersal Land Office
gould decids to whom claims belonﬂed. Many of the people
were Loo poor to mmke judicial appeals and long journeys to
gourts, "In truth," said Sanger, "for either of two or more
claimants to go away would result in his being ousted by his
rivals ere he returned."<? Indicatioas in April were such
that Comaisslioner Strother I, Stoeckslager estimated tﬁa;
csﬂteste& land claims would ultimately involve nearly every
quarter section in Oklanoma district. Commissioner Carter
observed that on the average, there appeared in OKlanoma
district within twenty-four hours after the opening, at least
two gqualified entrymen Topr every desirable guarter section
of}lan&,EB Governor George W. Steele said that when he ar-
rived in Oklahoma district some thirteen months after the
opeilng, Tthere were many instances where two settlers claimed

the same quarter section, and in some lnstances as many as

22'$aﬁ”er Lo Asst. Adjutant—@eneral Dept. of the
Missouri, Jov. 7, 1889, 2. Ex. Does., 51 Ccnp 1 sess.,
ix{2686), no. 72, P 25.

=3 Land Office Report, 1891, p. 49. The Dailly Elmes,
Oklahoma Git City, May 18, 1889 expresses the opposite view
"lLast week the . Jfllcers of the land office reported that oub
of 10,000 quarter sections of land in Oklahomz available for
homesteads less than one~fifth had beea claimed.™
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five were upon a guarber seclion, 2]l claiming
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Tlicting cleims resulied ia long vexatious and sxpensive

-

conteste. In Hovember, 1889, Cklahoma distric
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lation of about 60,000 peopls.

Section 5392 of the Revised Stntutes provided that

svery person who, having btaken an cetn before a compelent
tribunael, of ficer, or person, in any case in which a law of
the United States authorized an oath to be administered,

that he would bestifly, declars, depose, or cerbify truly,

.

or that any writiten testimony, declaration, deposition, or

5
i

certificate by him subscribed any material matier whieh he
did not believe Lo be true, was guilty of perjury, for which

crime proper punlshment was provided. JSecretary iHoble d4i-

rected that any person applying to eanter or flle for a bome~

stead be required first to meke afifidavit in additloa to

other requiremeants that he had not viclated the law by
eatering and occupying any portion of the lands of -Uklahoma
Gdistrict prior to noon on April 22. The register and re-
face of papers in receiving apﬁilc;tlans for laad entries,
and they left all other guestions about land claims to be
raised and determined by appeals, contests, and other lezal

IR
mneans.

o

<y Report Governor of Oklahoma, 1891, . Ex. Docs.,
ng. 1 sess., xvi{2935), p. 450.
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> nille to toble, kay 9, 1889, 3. Lx. Docs., 51 Cong.
1 sess., v(2682), ano. 33, pp. 1lo-18,
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Thomas Bureh contested the homestead entry of Aaton

Caha on the grouand that he entered upon and occupied lands
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district during the period prohiblited by law.
anuary 3, 1890, in the laad office at Kinglisher, Caha
testified that he was on & ssnd bar in the Canedisn River atb
twelve o'cloek noon on April 22, 1869. 4a indictment charge-
ing him with the orime of perjury relative to this testimony
was returned against him on Septeamber 22, 1892. Ie was

found guilty by a Jjury, and on March 31, 1893, he was sen-
tenced to confinement in the Kansas State Penitentiary for
g term of two years and assessed a fine of ten dollars,

Caha made an unsucgessful effort to find relief in the

26

Supreme Court of the United States.“> The court observed
that a place, an occasion, and an opporfunity vere provided
by the regulations of the Department of the Interior, at
which CUaha committed the orime of perjury in violation of

section 5392 of the Revised Statutes. The court said: "We

have no doubt that falge swearing in a land contest before
the local land office in respect to a homestead enbry is

perjury within the scope of sald section.”

Caha v. United States, 152 UT. 8, 211 (1894).



CHAPTER 11X
TOWE SITES ESTABLISHED
It has heen explained thet the act of Warch 2, 1889,
provided that the Secrstary of the Interior mighd permit
entry of public launds, secured from the Crecls and Semlnoles,
for town sites under sections 23287 and 2388 of the Hevised

Statutes, but that no entry should embrace more than one-

helf section of land. There were in Uklahaoma district, hov-
aver, no corporate authorities, either cltj or county, who
could mak@ application for town-site entries. Secretary
ﬁoble on April 1 directed that if applications for town~site
entries or filings be presented by partiss in interest, the
registers and reaeiversl of the local land offices should
note the applications on their records, forwerd a rsportd
thereof to the Department of the Interior with any papsrs
presented, and await instructions before allowing any entry
of the land. On April 5, Commissioner Stockslager explainedz
that while there appeared Lo be no means by which town sites
in Oklshoma district mizht be effected until Congress should
provide for town and county orgasizations there, any lands
actually selected as a site of ciby or town, or aay lands
actually settled and occupied for purposes of trade and

business, and not for agriculture, by bona fide inhabitants,

1 See Instructions of April 1, 1889, & Land Decisions,
336, The cirenler of July 9, leo, relative to toun aites,
is in 5 Land Degisions, 265.

ckslager to Senator G. G. Vest, April 5, 1889,
GSA Y 51 CDQO rJv’ D Iy [1(27 i{a) * P_pu 100"101.
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were in a state of reservation from disposal under the home-

stead laws by sections 2258 and 2289 of the Revised Statutes,

whieh would opsrate to preserve the claims of the inhabit-
aats of towas from interposing adverse rights of setllers
until such time as they might be enabled to secure legal title
to thelr lots uader future lezislstion.

Provisional city zovernment was promptly established in
leahema district after the opening of the lands to settle~
ment. The city council at Guthrie appointed a board of five
arbitrators to settle the right of possession %o lots in
thhrie.B The board awarded certificates of ownership to
claimants whom they founl to be entitled thereto, legaLly or
ctherwise. After an investi?ationf+ln5pectcr Woodford D.
Harlan reported that all the valuable lcts in Guthrie and
the prinecipal towns ia Oklahomza district were located by men
who were in the district prior to noon on April 22, and that
such persons obtained control of the affeirs of the towns and

organized the bosrds of arbitration. Harlen steted that the

=4
}.! 9

boards in determining the rights of persong to hold lots did
not consider the entering of Oklahoma distrlet during the
prohibitory period as any bar against a person bolding lots,
and that certificates were given primarily to men who were

in Oklshomse districl in violsticn of low. 1t appears that

3 Piekler to Koble, May 18, 1889, S. #x. Docs., 51 Cong.
1 sess., v(20682), ao. 33, pp. 21-22. Sawe to same, May 19,
1889, ibld., p. 23. Same to same, June 21, 1889, ibid.,
p. 28!

A'Harlan to Hoble, June 13, 1890, H. Ex. Does., 51 Cong.
2 sess., x1{2840), pp. cxli-cxlii.



certificates were freely traded and sold, and that a firm of

>

gamblers at Guthrie ocquired a large nunber of certificates
for lots issued to such persons. Plekler explained that such
certificates were not provided for by the Federal goverament

and that in his opialon they would not be recogaized by the

%)

govermnent as any title. Thus, alb the openiug ol Oklahowma
district the homesteader could acquire & title to his houme
under existing law, but the town-siie occupant could nolt ac-
guire @ title to his home without further legisletion by
Congress.

At a conveantion of delegates from the various toun
sites in Oklahoms distriet, held iIn Oklahoma City oan Novem-
ber 19, a memorial’ to Congress was adopted, suggesting the
following remedies relstive to adjusting unfortunate'ceadi—
tions at the town sites: (1) That all contests pending as
to the right to eater town sites have precedence in the land
department; that commissioners be appoinied to enter the
town sites, and that they be empowered to make such eniries
and to make deeds at once, subjeet to the rights of the home-
stead dlaimants; and if such contests were decided in favor
of the contestants that the value of the tract as faram land
be ascertained and assessed to the variocus lots as per value,
and the sum so e¢ollected be pald to the successful conbes-
tant in lieu of his right to the land. (2} That such rules

be provided for the goverament of the commissioner or trustee

2 The memorial, >ted Nov. 39, is in 3. Hisc.
5 The memorial, adopted N 19, 1889, is in 3. Hisec
Loes., 51 Cong. 1 sess., 11(2098), ao. 7i.



aé should be provided under like circumstances by a Terri-
torial legislature, and that a court be established in the
Oklahoma country with power to hear and determine all con~
tests as to town lots with such other jurisdiction as Congress
night deem proper. {3} That 2 perlod of limitation of thirty
days from notice and a pllcmo¢on for deed be made, within
which contests must be broayht (@}v That provisions Limit-
ing towa-site entries to 320 azcres be re@eqled. John 7.
Taylor was chairman of the convention. The memorial was
presented to the Sensie on January 30, 1890.

By Juns 30, 1890, thirteen applications for town-site
entries had been made in the Guthrie district end seventeen
in the Xingfisher distriet. Since town-site entries were
restricted to 320 acres, separate and distinet town and city
organizations grew up about Guthrie and Okléhcma City. At
Guthrie there wers more than two full sections occupied and
possessed for town-site purposes. There was "Bast Guthrier,
"South Guthrie®, "West Guthriew,_“Camitol Hill”, and
"Guthrie" proper. &bt Guthrie and Oklahoma City, bulldings
costing from $15,000 to §30,000 were erected on grounds to

3 s .
whien the buillders had no title cxoept< that resting on the

.
2 Rept. of H. Committee on Territories, Jan. 6, 1890,
. Reports, 51 Cong. 1 sess. , 1{2807), no. I, p. 2. See
also layor, etc., of City of Guthrie v. ;errltory, 31 Pac.
190 (1892). See The Oklehoma Chief, Col. L, p. 1, May 25,
1889, "Boomlsts¥. “Tnu Overholser bloc’, coasisting of eight
peautiful two-gto bulldings, on Grand Avenuve, above Broad-
way, is rapidly deurll_ completion, plastering ha =ying pvegun
a week since, TFhis blooh is undoubtedly he finsst in
Oklahoma Territory." Clipping in Cklahoma Historical
Soclety, Indian Archivist Division.
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security and justice cunarascteristic of froantlersmen in the
absence of legelizsd governuwent.
An act? of liey 2, 1890, empowscred thg Tresideant to es~-

v i Oklehons 'lspritory and

C)
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bablisn en eddltional laad distric

1

to locaste & lepd office thereln. In sccordaince with the act,

2

ha President on June 6, designated the portion of Oklahoma
iistrict south of the lines between Wownchips thirtesa and
%

fourteen north as Oklahoma City land district.® The dis-

%

trict included the lands in Oklahoma district sdutl of
EBdmond ; the land office was opeaed Sepbember 1.

Section twenty-one of the act of fHay 2 provided that
any person eatitled by law to take & howmsstead in the Terri-
tory of Oklahoma, who had aslready located and Tiled upon, OF
should thereafter locate and file upon, a h stead within
the limits described in the President's proclamation of
Ifarch 23, 1889, and under and in pursuasnce of the laws ap-
plicable to the settlement of the lands opened Tor settle-
ment by such proclamation, and who had complied with &1l the
laws relating to such homestead settlement, might receive a
patent therefor at the expiration of twelve moanths from date
df locating upon sald homestead upon pavment to the United
States of one dollar and a guerter per acre for lands em-
braced ig sueh homestead,., ‘The periocd of twelve months was

not related to the date of entry. Section twenty-one 4id

L}

26 Statuteg, &1.
g . . .
“ Hotice of the establishment of the district is in
Lend Office Report, 1890, p. 158,
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act afford the right to locste military bounty warrants on
lands in Oklahoma distriet, but comrwstation could be made
under the section only by the peyment of one dollar and a
guarter per acre in eash.? fhe lsnGs had booen uL*PLcmCd
from the lndl e, and it was the policy of Cenzress, 48 ex~
presged in section cighteen 20 The act, Lo reimburse the
govermment for the gaid cutlay. 1o 1892, Commissioner
parties meking proof on homesteads
for lands in Oklahoma district would not be required to pay
for the land unless the prooi
one of the above nemed set. The comnlssione payable at Ti-

nal proof { in what were known as "filve year homestesds")

were £400.00, and in addition there was a fee of fiftecn cents

per one hundred words fTor testimony.
The act of liny 2, 1890 had the effect of repealing all

the provisions of Chapter Eight of the Hevised Statutes, so

far as the provisiong of the chapter related to those in
Qklshoma district. Hence, the actil of May 1k, 39” was the
law by which the rights cf claimants to léts GrrpafC&lS of
land embraced within the town sites should be determined.
The latter act provided that so muech of the public lande

situated in Oklahoms district as might be necesgsary to em-~

9 asst. Sec. Chandler to Com, Gen. Land Office, Feb.
17, 1893, 16 Iend Decisions, 160.

0 Gom. T, H. Certer to Ross Guild, Jan. 6, 1392,
GLO, Oklahoma Letter Book, i, p. 145 (Caapm&nfs Collection).

1l 26 Statutes, 109.
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brace all the legal subdivisicns, covered by actual occu-
pants for purposes of trade and business, not exceeding
1,280 acres in each case, might be entered as town sites for
tie several use and benefit of the occcupants thereof by
three trustees, 10 be appointed by the Secretary of the
Interior for that purpose, suech satry t0 be made uader pro-

visions of section 2387 of the Revised Stutubtes as pnear as

might be. It wasg provided that when such eatry should have
been made, the Secretary of the Iaterior should provide regu-
laticns for the proper exscution of the trust by such
trustees, including the survey of the land into streets,
alleys, blocks, and lots when neeessary, or the approval of
sueh survey as might already have been made by the inhabi-
tants thereof.

The act of May 1 provided that any certificate or

e authority

e

obther papesr evidence of claim duly issued by t©
recognized for such purpose by the people residing upon

any town site and subject to legal entry, should be teken as
evidence of cccupancy by the holder theresi of the lot or
lots therein described, except that where there was an
adverse claim to said property, such certificate should be
only prima facle evidence of the clalm of occupsaney of the
holder. The act provided that such certificates snould not
be taken as evidence in favor of any person who entered upon
and claimed said lots in vioclation of law or of the procla=-

mation of March 23, 1883,



CHAPTER IV
CONTESTED CLAIMS
We may now direct attentlon to those c¢laimants vho ea-
tered upon and ocecupied lands of Oklshoma district after
March 2, 1889 and before the hour of noon oa April 22.

The word "sooner®t

meant the man or woman claiming
land who had come inte Oklehoma distriet during this ianter~
im, While the great body of prospective sgetilers were obey-

ing the laws, waiting Tor the hour of noon on April 22 to

63

maxgs the run, and patiently submitting to a military patrol
foree they could have overpowercd, there had crept into

Oklahoma district a number of iandividuals who, before the

hour appointed, selected town sites and homestsad clainms

and by this illesmal opportunity, to the great disadvanbage
of others, attempted at the hour of aoon on April 22 to
esbablish these sites and claims la delicnce of the act o

March 2 and the proclamatlion of Harch 23. Obthsy persons
gained early entrance inbo Oklahoma district as officers of
the goverimwent or on obther pretease and atlespted to use
such entrance to advantage in appropristing to themselves
choice lands. Secrctary Hoble cpposed any legis ldLlOﬂ

ratifying acts such lawbreakers hnad done in disregard of

oF

1 Report Governor of Oklahoma, 1891, I. Zxz. Docs.,
52 Cong. 1 sess., xvi{2935), p. 450. See Indian Picneer
History, Vol. VIII, p. 31k. The old ploaee: sald a "sconer®
was one who had slipped in before the opening and picked
out the best land and then had gone back over the line Tor
the "rua®,




justice and fair trestment and to the injury of law-ablding
gitizens. "Care will be lteken," seid President Harrison,
"that those who entered in violstion of the law do not se-
cure the advantage they unlfairly sougbt.”z

Commisslioner Stockslager from the first was guilded
more by the aplrit of the act of March 2, 1889, thaa by the
letter thersof. Ten days before the openinyg of Oklshoma dis
trict he considered that when & person by proper zuthority
was already within? the district oa March 2, hils presence

zﬁ} <

vhere nld
sions of the act regerding eatrance and occupat

person left

Oklahoma district

within & few day

and remained outside during the rest of the pr
he wos not by such presence disqualified as an
where the facts 41d not ralse any guestion as
taze he had gained uﬂ@f@by.h Hovwever, il he
his former pressnce in Oklaboma district, ei
his own knowledze of the lands subject to sett
collugion with another, to sescure a tract in &
Oﬁhers,5 ha was thereby disgualified as a sett
homa district. The sxamination and selsetion
tract of land between ¥Yarch 2 and b
tessazes and Papers of the Presidents,

)
e
-

2
3 .
&

gt

. Bx, Docs., 51 Cong,

Darbro, 21 Land Leclisiong,

1l sess., 11{272L},

not be regarded as a violation of the provi-

ioa. If the

s after Liaerch 2,
ohibited 33?10ﬁ
entryman,

1
}-},e

to ¢ advan-

took advaantage

ither throuzgh

lement, or by
dvance of
lsr in Ckla-
of a dssired
¥ & prospective
ix, A?,

D. 101

147 (1895].

McPeek, 17 L. D. 402 (1893).



3ettlef disqualified himé from appropriating the same as a
hdmeatead. Information of a general character as to de~.
sirable lends, communicated by another prior to the open-
ing 4id not discquelify the @ntrymaa.7 Such information
was too indefinite and vague to have been of much service
to him. In a contest between spplicants for land iz Okla-
homa distriet involving priority of settlement, the ques=-
tion of "sa@ﬂerismﬂg was nec¢essarily raised as to each
party thereto, whether formally charged or noh.

Decisions of the Supreme Court of the Unlted States,
the Supreme Court of the Territory of Oklshoma, and of the
Department of the Interior constitute an indispensable part
of the history of the lands of Oklahoma district. The
cases aand controversise therewith outlined are typical of
those that grew out of the opening of the lands. The facts
in the cases, the laws lavolved, and ﬁhelegie of the Judi-
cial officers deserve careful examinatlon. Congress con-
ferred upon the Department of the Interior the express
power to hear and determine all Questions pertaining to the

sale or transfer of the public domain to private indivi-

9

duals., 7o avoid confusion and conflict Congress and the

© Paull y. Lexington Towasite, 15 L. D. 389 (1892).
7 Robb ot al. y. Howe, 18 L. D. 31 (1894).
. .

? Adams y. Couch, 20 Pace. 1009 (1891); Comanger v. Dicks,
28 Pac. 864 {(1892); chrley ¥. Countryman 90 Pac. 42? T(1907) ;
Shepley et al., ¥. Cowan et al., 90 U. S. 330 (1875).

Clark v. Renfro et al., 24 L. D. 61 (1897).
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courts were content to let the Department of the Interior
perform that duty in regard to obbtalining facts, and with a
reasonable appliecation of law. Great care was taken to
weed out the "sooners® where possible.

Calvin A, Calhoun, an honorably discharged soldier of
the Union army, claimed that 1n all general respsets he was

qualified to take a homestead under the sct of lzrech 2,

1889, and seetion 2304 of the Revised Statutes. Seeking to
avail himself of this risht, he entered, oan April 23, 1889,
at the land office at Guthrie lots six, seven, eight, nine,
and ten of section three, township eleven north, range three
west, situsted at Oklahoma City. On Nay 21; Theodore W,
Echelberger contested the entry on the ground that Calhoun
had come into Oklszshoma distriet before the time when by law
he bad a right to de so, 1f he were 1o gualify for a héme—
stead. On lay 27, 1890, James MeCornack filedya contest
against Calhoun and Echelberger, alloging that they were
both disqualified as homesteaders because they had entered
the district’during the prohibitory period. On June 29,
contest was also filed by Thomas J. Balley, averring that
he was the fipst l@éally qualified settler on the land and
wags entitled to 1t. On January 25, one Linthioum filed a
contest against lot number ten on the ground thet it was on
the scuth side of the Worth Fork of the Canadian River, by
the river was separated Trom the balaucé‘of tn@‘lﬁnd em-
bfaced in Calhoun's entry, and that the entry could not

lawfully cover land situated on both sides of the river.
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In Mareh, 1890, Oscar H. Violset filed a homsstead entry for
lbt number tean, and some three years later, he received the
receiver's Tinal certificate for the tract.

On October 30, 1890, all the contestants were duly
heard before the register and receiver of the local land of-
fice, and 1t was declded that both Calhoun and Echelverger
were digqualified from taking land because they had gone in-
to the district before the time fixed by law, and that
WieCornack was entitled to enter the land north of the river.
Other claims to the lénﬁ were rejected. |

10 Galhoun

In the ﬁupremﬁ Court of the United States
made an unsuccessful effort to secure a decree declaring
Violet to hold the legal title to lot number ten in trust
for him, and for his use and benefit. The court would not,
in the abssaes of fraud, re-examine a question of pure fact,
but considered itself bound by the facts as decided by the
Land De;artm@ﬁtll in the course of regular proceedings, had
in lawful administration of public lands., The court thus
held that the factl® that Calhoun had entered the district
prior to the legal time of entry had been "conclusively de-
termined”. The court fdrther held that with regard to hon-
orably discharged Union soldiers and sailors, the provisions

of the act of March 2, 1889, were intended to give them

10 galnoun v. Violet, 173 U. €. 60 (18%8).

11 1ee ¥. Johason, 116 U. S. 48 (i885).

12 Galhoun v. Violet, L7 Pac. 480 (1896).
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gqual right with others to acquire a homestead within the
territory deseribed by the act, but did nol operate to re-
lieve them from the generel restrietion, as to going into
the territory, imposed upon all persons by the provisions
of the law,

Alexander F, Smith had been for a long time prior to
January 30, 1889, in the employ of the Atchison, Topeka, and
Santa Pe Railroed Company as a trackman or section hand, and
on that day he came to Bdmond in that capacity, bringing his
family with him. Fe 414 nobt enter Olklahoma district with the
expectation or intention of taking ilznd there. It appears
that from March 2 to April 22, he remained continuously on
the right of way of the railroad compaay, lived at Edmond
with his family in his tent, and in the meaatime and for
many months thereafter remained 1in the employ of the rail-
road company. Prior to April 22, he indicated to his fellow-
worlmen hls intention of taking & homestead, but did no act
toward carrying out the intention. Hig attention was called
t0 a notice posted at the station at Zdmond by the railroad
company, waralng all employees that if they expected to take
land, they must leave Oklshowa @istrict. When the lands
were opened to settlement, Snith waes at Edmond, on the righit
of way. vﬁaon after the hour of noon on April 22, he removed
his tent about cne hundred and fifty yards from the right of
way and put it up on the portheast quarter of section
thirty-five, in township fourteen north, of>réﬁés three

»

west. He impreved his premises, made this guarter section
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his home and on April 23, duly made ap entry at the proper
land ofTice atiGuthrie. For several weeks, he continued
to reside on the lands he had choden., e valued the lands
at 56,000, or at the rate of $37.50 an acre.

On June 22, Bddie B. Townsend filed in the land office
at Guthrie a contest, asking that Smith's homestead eatry
be cancelled for the reason that Swmith had, aflter March 2
and before April 22, entere a unon and occupied lands in
Oklahoma distriet. 1In all other respects, Omith was a legally
qualified homesteader; aund the loecal land officers decided
that he was entitled to the land on which he had settled. But
Townsend found favor in the sight of the Commissionesr of the
General Land Office who reversed the decision of the local
land officers, The Secretary of the Interior sustained the
Commissioner, and cn February 28, 1891, ordered that Smith's
homestead entry be cancelled. The antry was cancelled March
g9, 1891. Townsend, who had resided on the guartser ssction
since the day of the land opening, made homestead eatry for
the land on March 12, 1891, Oa April 30, Snith filed & com-

K4

pleint in the District Court of Oklahoms County against
Townsend, for the p»urpose of having him declared a trustee
for Smith, and for a conveyance of the legal title to the
land accordingly. Annuvally, for three years, Smith nade an
unsuceesaful attempt to have his claim sustsined in the
courts. In 1892, Townsend paid $375 to have nis claim to

the northeast quarter of the land in guesticn trensmuted
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15 The northezst quarter was embraced in

inte a cash entry.
the Bdmond town site. Townsend's e¢laim to the remainder of
the land, or 120 acres, was comauted to cash in 1892 on the

payment of 2150,

P3

ide) stions presented in the Smith case were of great
importance, and thelr declision affected interests of claim=-
ants in some of the most valuable lands in Oklahoma Terri-
tory. Counsel conbtended that Smith did not eater and occupy
any part of the lande of Oklahoma dlstrict before noon of
April 22, 1889, ian violation of the meaning of the prohibi-
tory clause of the aet of Marchh 2 of that year. 'The Supreme
Court of the Yerritory of Oklahomal# held that the words
"enter upon and occupy" in reference to Seminocle lands were
equivalent to the words "eanter upon" as used in reference to
Creek lands, The interpretation was given that Congress in-
tended that all persons who expected to aveil themsslves of

the privileges and benefits of the scts of Congress opening

these lands to settlement should remsin thout the limits
of the lands until, by proclamation of the Fresident, they

should be permitted to go in and make homestead and town-
site settlement upon them. It was observed that thousands
of homestead settlers had remained cutside the limits of the

lands until it was lawful for them to enter. The court said

13 see GLO Oklahomae Trect Book, Ho. 2, p. 168. Pateat
for the 120 ae;es was issued on January 12, 1893 and is re~
corded in GLO, Oklshoma Patent Records, Vol. 5, p. 245
{Chapman's Collection}.

1k

Bmith ¥. Townsend, 29 Pac. 80 (1892).



of Smith: "He had been warned by the railroad company to

go out, but refused to do so, ané his duties were not such
ag to reguire him to remain in up to the time of the cpen~
ing; and he took advantage of his being at the land, and
secured a settlement on it before others, who oheyed the law,
and remained outslide, had an opportunity to reach it, evea by
reilrosd traasit.™ Although Snmith was lawlfully on the right
of way of the railroad compeny, his presence there disquali-

Tied him a5 2 homesteader on adjoining lands. Te éid not have

HJ

the qualifications »rescribed in the act of Karch 2, 1289,
The Supreme Court of the United S Statest? held that
Congress did not intend thet persons on the right of way in
the employ of the railroad company should have a special ad-
vantage of seleecting tracté, Just ou*“*ée the right of way,
and which would doubtless soon become the sites of towns and

cities. The court said thet the intent of Congress was to
put & wall around Uklshoma Cistrict snd discualify everyone
who was not outside the wall on April 22, from the right to
acguire, uader the homestead lauu, any tract witliﬁ its
limits. T"When the hour came," said the court, "the wall
wes thrown down, ond 1t was & roce botween all outside Tor
the various tracts they might desire to teaxe to themselves
as homestesds."”

The Séitn case must hav been_regarde@ by many "scongrs®

2as a test case. It determined conclusively that a person

1% Smitn y. Townsend, 148 U. S. 490 (1£93).
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who wes within the boundaries of Oklehome disbrict, subse-
guent to March 2, 1289, and prior to noop of April 22, and
who, ov reason of having been therelin, geined an advantage
over those who remained ocutside, was thereby discualified

freom acgqguiring any land therelia by homestead or town-site

G4

entry. If a prospective homesteader chanced to step within
the llmlts of Oklehoma district between the dates mentioned,

-

sguali-

}-Ja

he might, under the letter of the law, have been 4

2

fied from teking a homestead therein. Bubt the court gave

L% 4

strong implication that if at the hour of noon on April 22,
he wos 1ln fact outside of the limits of the district, his
case would be differeat from the Smith case, and it might
perhaps be sald that he was not disgualified from taking a_
honestead, since he ﬁéd acted within the spirit of the law.
Three moiths after the Supreme Court of the United

Stetes handed down the dAdcision in the ¢
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Suprepme Court of the Territory of Oklalioma followed that

16
decisicn 1n the case 01 Payne ¥y, Foster et al.,”  Both cases

rasted con the same pilvotal point. Ronsom Payne was a United

4

States deputy marshal, duly appointed prior to the passage

o

of the aot of Merch 2, 1889. Ia pursuance to orders of his
superior officer, he went, after kiarch 23, to the localitby

cf Guthrie for the purpose of preserving public order. He

|

was there at noon on April 22, n discharge of his official

duties. Immediately after twelve o'clock on that day, he

10 33 pac. nak (1893).
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eﬁﬁered upon and claimed as a homestead & ¢quarter section of
land, subsequently included in the e¢ity of CGuthrie. At once,
he commenced to dig 2 well on the land he claimed and on
April 23, he appeared at the local land office and made his
entry., ¥He wae a qualified homestead claimant, except for

his entrance upon the lands of Oklahome Eistrict éuring the
probhibitory period. In holdlng that such entrance disquali-

fied Payne as a homesteader, the Supreme Court of the United

]
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tates sa 17 "hianifestly, Congress d4id not intend that oge
authorlzed to enter the Territory in advouce ofrthe»general
public, solely to perform services therein as an employee
of the Govermment, should be at liberty, immedlately on the
arrival of the hour for opening the Territory to settlement,
to assume the status of a private individual and 'aotual‘
settler', and make selections of a homestead, thus clearly
securing an advantazge in selection over those who, obedient
to the command of the Precident, remeined without the
boundaries until the time had arrived when they might law~
fully enter."” ‘ |
Shortly before April 22, 1889, Thomes %, Fotler was
appointed by the‘Indian agent of the Cheyenne and Arapshoe
agency as assistant chief of police, with instructiocns to
proceed to the east line of the reservation, preserve order
and prevent any settlement on the same. The esstern boundary

line of the reservetion touched Cklshoma distriet. About

17,Payne ¥. Robertson, 169 U. 8. 323 (1898}.
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eight or nine o'clock on the morning of April 22, Potbter
went across the line into Oklshoma distriet for the distance.
of & guarter of a mile and ordered off some nersons who were
ecamping on or by the northwest guarter of section four,
township twelve north, of range seven west, near the present
site of EBL Bono. He then returned to the line. At noon,

he started in the race for a claim, and within a minute and
a half, made settlement upon the land from which he had
ordered off the campers. 7Potter was not unfamiliar with

the traet of land on which he settled. Since 1883, he had
heen emélayed at the Cheyenne and Arapahoe agencj, ahd had
lived in clcse proximity to this tract of land.

In October, 1889, Cilman €. Hall, wilth his wife, settled
upon part of the lands elaimed by Potter, and made a home-
stead entry therefor. Poitter filed z contest agalnst him,
allezing priority of his right, HNot loaz thereafter, Hall
died, but for more than a decade his widow continued the
cmntesﬁ and continued to reside on the land. The possession
of one hundred and forty acres of valuable land was the sub-
jeet of contention.

The opinion of the register and receliver of the United
States land office at Oklahoma City was that when Potter
entered upon the lands of Cklahoma district before the le-
gal hour, he became a trespasser, the same as any other
persecn not clothed with authority. The Secretary of the
Interior 1n sustaining the conclusion of the loeal officers,

sald of Potiter: ™le necessarily secured an opportunity t0
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observe ths various tracts lying aear the lin
of reaching them, and this taken ia connection wiith the
fact that at the s3id hour he went directly from the line
to the land in cuestion makes it plain in my mind that if
he did not previously selsct the tract of land in dispute,
he obtalined information that gave him an advantage over ri-
val claim seekers.” The Actlng Seeretary of the Interior
in reviewing the decision of the Secretary, rejected the
claim of Hall and sustained the right of Potter to the
lands, In hils opinion Potbter "had nothing to gain or to
learn™ by the short excursion lnto Oklahoma district oa Ehe
m@rning of Lpril 22, 1889. He sgld that Potier neither
g*v ned nor sought advantage by such excursion and that 1%
did not disgualify him as a hamestead@r. A patent was is~
sued to Potter in consegusnce of this decision.

The qnpreme Conrt of the Territory of Oklahoma gon-
strued the act of March -2, 1889, literslly, held that it
neant Jjust what it said, and concluded that Pott
entrance of April 22 had disqualified himself as a claimant
to the lends. The court sald: "ihen he crossed the east
line of the Indian reservation, and entered upon the lands
which were sbout to be opened for settlement uponvtha same
day, and entered upon the tract of land which he afterwards,
and on the same day, undertook to cecupy as a homestead, 1t

wes noct in pursuvance of the duty thus deputed to him by the

18 potter v. Hall, 65 Pac. 841 (1901).
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Indian agent. Te was actinzg in excess of it., The Indian
agent had no suthority to suthorize him to cross the line
of the Indian reservation, and did not authorize him to do
so. When he crossed that line, and entered upon the land
in dispute here, he placed himself oxpressly under the pro-
hibitio«.of the statute against 'entering upon any part of
said lands', and under the penelty which it provides that
such person 'shall not be permitted to occupy or make entry
of such lands or any part_thereof' or 'acguire any right
thereto®."

The Supreme Court of the United Ztates decided the
matter in favor of Potter.lg The court distinguished be-
tween his case and those invelving Smith, Payne, and Calboun,
all three of whom were within the inhibited territory at thei
time when the lands were opened for settlement. The Potter
ease introduced the question whether one who was outs] 3de of
the territory at the moment of time when the lands were
opened, logt his right to take part in the race into the
territory in question.

The court observed that & rigorous adherence to the mere
letter of the acts of Mareh 1 and 2, 1889, and the terms of
the proclamation would exelude every person from the right
to enter and occupy within the prohibited terrltory, even
though such person was outside of the territory, and there-~

fore on an eguality with all others if perchance such person

19 potter v. Hall, 189 U. . 292 (1903).
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had aceidentally or otherwise gone into the prohibited_terri~
tory between HMarch 2 and April 22. "But it is also true,¥
said the court, "that if the provisions of the statute and
proclamation be enforced, not accordiag to their mere letter,
but in‘harﬁﬂny with the intention which may be fairly de~-
ducted from them, a coatrary rule would result.®" The ecourt
4id not construe the words "enbter upon and occupy® to an-
brace the mere secidental or casual presence ia the prohibited
period between iarch 2 and April 22, as applied to one who
wags outside on April 22, and therefore in position of sub-
stantial equality with others seeking to make the race for
land., It was observed that the settled rule applied by the
Interior Department was that one who took part in the race

for land on the day of the openiag was not prohibited from
takiang land beesuse of a prior entry into the territory un-~
less 1% was shown that manifest advaantage resulied to the
entryman from his previous going into the territory. Said the
gourt: “The rule thus for a long pericd and consistently en-
forced must obviously have become the Toundation of many righis
Qf’property. And as we coansider that the rule thus applisd in
tﬁ@bpractical alministration of the stetute by the officlals

by law eharged with its exeeution conforme to its iatention,
we are unwilling to overthrow it by & resort Ho & narrow and
techniecal coastruction.” The final conelusion of the Interior
Department ag to the wltimate facts was that Potter by hi

entrance hed nelither gained nor sought advantage, and Lhis

(te]

conclusion was a findiang of fact not reviewable by the couris,
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Charles A. Patterson entered Oklehoma district aboub
Pebruary 25, 1889, e had no license from ény one in au-
thority to enter the district, or to remsia there. The
alleged purpose of his entrence wag to fiad his son, who waes
suppesed to be in the Cherokee Outlet, Tatterson had a teanm
and while 1n Oklahoma district he was engeged in moving other
campers. And while there he formed the intention of taxiag
and enteringz a tract of land as soon as the distriet was
opened to settlement. His mind was not fixed upoa aay par-
ticular tract of land but he intended to settle oa lands

with which he was famillarizing himself in the present
vicinity of Oklahoma City.

Pattersen left Oklahoma district on KMarch 28 and re-
meined outside its borders until April 22. At anoon on that
day, he entered the race and settled on a tract of lead with-
in section six, township elevea north, range two west, which
tract wes in the vicinity where he had intended to sstile,

It appesrs thet he established priority of settlement, aad
wegs in every respect qualified to hold the lend, except for

=

the fact that he had entered upon and cecupled lends of

Okiahoma district during the prohibitory period. Because of
that fact the Secretary of the Interior~’ reversed a decision
of the Commisgioner of the Generel Land Office and held that

FPatterson was disqualified to acquire title to lands as @

homestend clalimant.

Y Potter v. Hall et al., 18 Land Decisions, 591 (1894).
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The Supreme Court of the Territory of Oklehoma?l sus-

tained the decision of the Secretary of the interior. The

il

egourt, as in the case of Potter v. Hall decided on the same
day, teook the positicn that the act of March 2, 1889 msant
Just what it sald. The court set forth the rule in regard
to the interpretation of a statute, thalt where the words

T, R

and language used in the act are Tree from doubt and ambi-
gulty, and express c¢learly, pleinly, and distinctly the in-
tent of the lawmaking power, there is no occasion to resort
Lo other means of interpretation. *It is anever permissable,™
saild the court, "to interpret that which has no need of in-
terpretation.”

The eourt held that the manifest purpose ané scope of
the aet of liarch 2, 1889 was to prohibit avery person who
was within the limits of the entire country to be opened
to settlement alfter the passage of the act of MHarech 2, and
prior to the opeaning of the country cn April 22, {rom ever
entering or sequiring titls to any of saild laands uader the
homestead laws. HNoreover the court sald: ”But,.evea it
the doctrine of edvantage~-which we do not approve~-is ap-

plied in the interpretation of this statute, we think

o]

\

learly that Patterson gzained a declded advantage over

o

those persons who remained without the limits ¢f the coun-
try to be opened to sebttlement during the prohibitsd per-

iod. The fact that Patterson remained in iths prohiblted

Patterson v. Wilson et al., 65 Pac., 921 (1901]}.
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country after the passage of the act of larch 2, and several
days after the proclamation was issued, and that he was in
the immediate vicinity of the land in controversy, is per
se an adventage over all persons who remalined outside of
the territory during the prohibited period.™

John H. Wood had been in Oklshoma district some years
before 1889. He left his home near Oklahoma Station on April
16 iﬁacﬂarge of military transpemntion and went to King-
fisher, On the morning of April 22, he was hsuling wood and
working & mile east and somewhat north of the land offlice
vhhere. Within eight minﬁtes after the opening of Oklashoma
district, he was upon and claimed the noritheast quarter of
section fifteen at Kingfisher as his homestead. During the
afternoon of April 22, the quarber section was occupled by
town-site applicants for purposes of itrede and commerce and
was surveyed for a ﬁawﬁ site. The priority of settlement
made by Wood was undoubtedly due to his presence near the
desired tract, and he wes lawfully within Oklahoma district.

Seeretary Woble in an cpinioazd

~of Oetober 1, 1890, set
forth at leagth the "doectrine of advantage™ in which he held
that Wood had disqualified himself as a homesteader by using
his official position as a mere instrument &nd means to se-
cure, in an unjust way, a most valuable quarter section of

land before other settlers arrived. HWoble alsec said: 71

“ pownsite of Kingfisher v. Wood et al., 11 Laod
Decisions, 330 {1891).



dd not think it was the intention of Congress that a man who
happened to be legally in the territory, but did not use his
position to his own advantage, or Lo the disaavaatage of his
fellow-citizens, should be forever prohibited from acguiring
any righits in the territory. ELach case nust be determined
upon its owia merits and svidence: but it may be sald gensr-
ally, thet the presence in the territory befors the opening,
under the proclamation, aald the actual settlement and enbtry
at the land office must be so wldely anc obviocusly separated
in every Getail and circumstance &s to render it impossible
to reasonably conclude that the one was the resullt of the
other, or in auy wise dependeant upon it."

in Februery 1889, Warren Miller was within Oklsiioma

in

district without lawful authority, looklng for a guartier
gection of iaad to be taken as a homestead. ln karch, he
spent several days finding corners, ruining lines, aad as-
certalning the numbers and boundaries of many quarber
sgcti@ns, just east of the preseat site of Stiilwater.

One of these guarter sections hs visited fregquently during
0t

the prohibited period, and he took active steps to prev

¥
-
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its being taken by anyone else. Tne only excuse for nis
unlawful presence during tie pronibited pericd was that he
wes lgnorant of tiae law, and believed i1t was lawful for him,
an old soldier, to selsct a homestead before the hour of

noon on April 22, provided he did not take possession of ib



and ogocupy it before that hour,?3 "Ignorance of the law is
no excuse," sald Peecretary Hoke Smith in holding that Hiller
wag not a qualified eatryman. |

William A. Harvel nmade a homestead entry for a Quarter
section near the present sits of Jones. 1t developed how-~
ever that Just before the opening of Cklahoma district, his
son went to this guarter section. 9Oz the afterncon of April

22, the son held it agalnet all clalmants until his father

43]

arrived and ﬁook possegsion of it. It appeared that the
entrymsn followed a blazed trail to the tracht where his son
wes waiting for him. Cecretary Smith kml@f‘?[“'r that the ille=
gal assistance given Marvel by his son disgualified him as
an entryman and that the entry should be cancelled. Smith
subsequently held that a soldier's declaratory statenent,
filed for a tract of land in Cklahoma district by an agent
who had entered the district prior to the time fixed there-
for was illegal, and conferred no right on the claimant.zs
One who was lawfully or unlawfully within Oklahoma district
pricr to the time Tixed for the opening cf lands therein to
gettlement, and who took advanbtage of such presence Lo se-
lect land in advence of others, wes disgualified thereby to

nake entry of land in the distriet, even though he

th v. Miller, 19 L. D. 520 {(1894}). ©See zlso
cks, ibid., »n. 31,

2h wnite y. Marvel, 18 L. D. 360 (18914).
(1

25 pullen v. Porter, 20 L. D. 334 (1895).
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subseguently went outside of the boundaries thereofl and
there remaineac?{%3 until the time fixed for the cpenlag.

Veeder B, Paine produced satisfactory evidence that he
was the Llrst prospective settler leaving the border of
Oklahoma district in the race of April 22, and establishing
settlemﬂnﬁ on the southwest quarter of section nine, situ-
ated at the present site of Guthrie. He claimed the sectilon
as a homestead, although he knew that it would become part
of the town site of Guthrie. IL appears that he connived

with persons who, on certain pretenses, entered Cklahoma

distriet before the hour of the opening and that he estab-
lished priority of settlement by ald of their assistance.

. . oo R7 o o
Secretary Noble in holding that Paine €id not make a

setilement. in good faith gnﬁer the homestesd law used lan-
puage that merits quoting.

"Two of his friends left during the morning for Guthrie,
for the purpose of taking the train. 'The veblicle which
carried them to this point also transported the camping oubt-
fit, provisions, an ax, and the coat of Paline, Anocther
friend who desgired to go to Guthrie to take tkhe train sterted
& little later on horseback over the road which would be
traveled by Paine. It mey be true thot the departure of

these men at this time was merely incidental--an accident

26 , . .
- %7 Dean y. Simmons, 17 L. D. 526 (1893).
pA

Guthrie Townsite v. Paine et al., 12 L. D. 653 (1891).
See also Guthrie Townsite v. Paine et al., {on review), 13
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of their ordinary business life, but however this may be,
their acts of kindness rendered assistance to their friend
Paine.

"In the meantime Palne was oa the border of the Terri-~
tory waiting for the moment to starit; he was mounted on a
fieet horse, po=sessed of great powers of endurance. When
the signal wes given the waiting crowd, consisting of hun~
dreds of people, started, and Paine, thus unincumbered, by
his camping outlfit, provisions, ccat, etc., so necessary to
& person who was (o meake a settlemsnt on the uninhabitéd
plains, Tound that the confidence reposed in his horse had
not been miesplaced, er from the very start he took the
lea& and soon was out of sight of all others. 3Soon after
leaving the border one of the saddle girths was brokesn, but
ﬁhe rider continued his rapid journey. IHe took ac note of
the many uaappropriated tracts of agriculturai lands over
whieh he passed, btracts whereon he could have established
a home asg contenplated by the homestead law, he was oaly
eazer bt0 reach the land in dispute.

"After riding about eight miles he overtook the friend
who had preceded him on horseback, ne had dismounted, and
his horse was stoanding by the roadside eating grass. The
Triend saw the broken saddle girth snd suggested an exchange
of horses, which suggestion was instsutly accepted and Faine
p@rsue& nis journey to the desired tract, where one of his
ffiends who had preceded him on the wagon, containing his

effects, the ax, ete., was found, also a piesce of bozurd from



which he made stakes with the ax and drove them into the
ground, marking thereon his name and the fuct that he clsimed

the same as his homestead; he blaved ¢ tree situated on the

]

land, and made a similar notation, and thus he made settle-

!

ment on what he alleges waes & truct he intended for his home~
stead under the provisions of the homestead law.

"It can not be denied that the friends who entered the
Territory prior to the hour fixed in the proclametion of the
President, rendered Paine valuable and moterial assistance,
it is denied by both Pains and his friend that the exchange
of horses was nade in pursuance of any prior arrangement, but
that it was only ineclidental, resulting from the breaking of
the saddle girth, but no explanation is given why the frisnd
was waiting by the roadside with a horse that had become at
least_partially rested, nor, il Paine's horse was stlill fresh,

why horses were exchanged instead of saddles; whether pre-

[

viously intended or not there was in effect & relay of horses,
and this reley was made poszible by entering the territory
prior to the hour fixed by the proclematicn.

¥The assistance rendered by friends geve Paine an advan-
tage over others, and this advantage was gained by unlawful
means ilnssmuch as the alid was rendered by partiss who entered
the territory prior to twelve o'clock noon. Taking the whole
histery of this case, into consideration, I am uvnable to
arrive at the conclusion that Paine, eibher in the conception
or execution of his settlement oa this land, acted in good

feith, as a bona fide cleiment under the homestesd law, and
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in the absence of geod falth, no claim can be recognized.
ﬁil the facts indicate that the claim was taken for specula~
tive purposes only, Lo enable him to dispose of this land
for townsite purposes, and that it was not taken for agri-
cultural purposes, and Tor the purposes of & home, or at
least for a hoime as contemplated by the homestead law..,

I can not assent to the doctrine that one who, in the man-
ner here indicated, reached this tract a few minutes 1in ad-
‘yence of his fellows, s8hall be permitted Lo hold the advan-
tage he has thus gelined and speculate off, and enrich him-
sglf from, their misfortune, in being less fleet than he,
and especially so, when I am firmly convineéd that he had
been planning and arrenging, for days, how he might reach
this tcwnsite in advance of ths pecople coanbtemplating
locating thereon, and enter it as a homestead and then sell
it to them at his own price.” Secretary oble propérly held
that‘a town—site-éntry eould not be allowed where 1t wa
epparent bthat the application was in the lnterest of a
fraudulent speculation.

Vestal 5. Cook came to the eastern boundary of Oklahoma

A3

istrict on 4April 20, 1889. On the night of Sunday, Lipril
21, he and three friends gent two wmen with eight horses into
the district. Your of the horses were to be stationeda five
miles from the border on the road to Oklahowa Station, and

the other four were 1o be stationed Tive miles farther on.
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The relays were to aid Cook and hi

Oklahoma Btation in the quickest possible tiwe. Cook
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iﬂsisted that this was done, not to teke advantage of other
pérsens who were to make the trip on horseback and in wagons,
but to eneble him end his friend to beat a certain railroad
train which they bhesard wes to run from the northera boundsry
to Cklahoma Station. He said that he paid his share cof the
Tifty dollars pald by four of them to the two men who took
the horses into Oklahome district. They knew the law and
cautlioned the men that if they entered Cklahoma district be-~
Tore the opening, they thereby disgualified themselves from
taiking lend thepyein, Cook by use of the relay of horses
reached the southwest quarter of ssction twenty~-seven, near

the preseat site of Oklahoma City, and laid claim thereto
as his homestead. All legal authorities found that Cook by
arranging a relay of horses hed disgualified himsell as a

homegiteader in Oklahoma distriet because he "hired a man™ 40

r)"i
viclste the law for him,*°

Secretary Chandler gquoted a prian-
clple stated by Leord Coke to the effect that "he whe does
anything through ancther is considered as doing 1t himself.®
Long before 1889, John G. Chapin entered Oklahoma dis-
trict under lawful and proper authority. Te obtained from
the Commissioner of Indian Affsirs on Mey 11, 1888, for the
term of one yesar a license authorizing him to carry on the

business of tradiag with the Cheyennes and Arapahoes. He

ﬂ

lived on and ocecupied certain lands near Kingfisher in 1889

® Blanchard v. White et al., 13 L. D. 66 (1891, See
also Melilchael ¥. kurphy, 197 U. 5. 304 (1905); Hclillan et
al., v. Harris, 27 L. D. 696 (1898). :
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throughout the inhibitory period, and eoatinuved to reside
tﬁers many months. In holding that Chapin was not disquali-
fied29 as an entryman for laads he occupied, Secretary Hoble
said: M"He offered his homesitead application Tor the tract
on the lst day of June, 1889; from noon on the 22and day of
April, up to that time the land was open to settlement and
gntry by any qualified person, without let or hindrance on
the part of Chanin., To hold that under these clrcumstances
the statute prohibited him from making the entry, would be
to give it a construction not warranted by the language

used, nor in harmony with the intention of Coagress in

t
(&)
[

@

a

tinz it, and certalaly conbrary to reason as well as the

o

9

RV 4

settled rules of coastruction. United States v. Zirby (7

Wallace, L482).%

Edgar Turner went into Indian Territory in 1386 where
ne found employment on a ranch and as a teamnster., On April.
22, 1883, he wes south of the North Fork of the Canadian,
and from four to six miles east of Fort Keno, About five
o'elock he settled upon the northeast quarter of Section
seventeen, townshlp twelve north, range four west, and
attempted to secure the same as his homestesd, Assiztant
Secretery Sims coasidered that 1t was immaterisl whethsr

n Oklshoma district

e

Turner took adventage of his pressence
t0 establish priority of settlement, but guoted the language

used by the Bupreme Court of the United States in the case

Taft y. Chapin, 1k I. D. 593 {1892).



of Smith v. Townsend to the effect that one who was within

the territoriasl limits of Oklahoma distriet at the hour of
opening on April 22 was within both the letter and the
epirit of the law discualified to take a homestead therein.

"Therefore,”™ said Sims, "the case of Taft v. Chapin is hereby
30

overruled.” It may be proper to cbserve however that if

every case were to be deltermined upcn ite own merits and

oF

evidence as sbtated in the case of Townsite of Kingfisher v.

Wood et al., there was considerable difference between the
‘cases involviang Turner and Chapin, especislly as to the time
when they laild claim to the respective tracts of land.

; - o ‘ . 31 .
The case of Hershey v. Bickford §£.§;.3 casts light

upon the matter of the presence of a prospective setiler
within Oklahoma district during the prohibitory period.

Harvey L. Bickford hzd been within Oklahoma district for

£

long time prior to Marech 2, 1889 engaged in the business
of government contractor and flour inspector, and during
the prohibitory period he remained within Oklahoma district,
engaged in sald occupation. At noon oa April 22, he was on
the acre reserved for a land office at Kingfisher. Secre-
tary David R. Francis held that Biekford was disqualified
frop making the run on the day of the openiang, but was not
necessarily disqualified from thereafter makiag entry of

lands in Oklshoma district, 1if by his presence therein he

30 pupner v. Cartright, 17 L. D. L14 (1893).

3L 53 1. p. 522 (1896).
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secured no advantage over others., Francis considered it

opening of Oklahoma district. He also said: "Biekford 4id
a0t enter upon aad oceupy any part of the territory opened,
He was, on the day of openiang, rightfully on the *government
acre’, and remained there until after the hour of openiag
haé passed.”
George . Jones went into Oklehoma district on April

17 or 18, 1889, to assist in hauling from Gulhrie material
for the building of the land office at Kingfisher, and to
help put up the building. He was lawfully within Oklahoma
district. Oan the morning of April 21, he and other prospec-
tive settlers started from Kingfisher on a roundabout way
to go outside of Oklahoma district. One of the hLorses
belonging to Jonss got sick. It was decided to leave
"wagons aand extra horses” at a point within Oklshoma dis~
trict until the next day. An examination of the evidence
causes one to doubt whether Jones and those with him went
outside of the district Lo take part in the race on April

2. Jones subseguently made an entry for a quarter section
of land, and Assistant Seoretary Chandler in 1893 fouad that
he had taken no advantage of his former presence in Oklahoma
district. The next year Secretary Smith set aside the
decisiocn, stating that he was convinced that Jones violated

the letter and spirit of the law by his presence within



59

Oklahoma district during the prohibited periad.32 We may
néte in another case that M. M. Laughlin was thoroughly
fémiliar with the lands of Oklahoma distriect prior to 1889,
But he was within the district from March 2 to April 21 of
that year, and Secretary Smith concluded that a sojourn of
that duration disqualified him to secure title to landse
tnerein,BB unless it appeared that he was lawfully within
the district.

5. W. Sawyer wasbat Oklshoma Station and Guthrie in
March, 1889 trying’té sell lumber, aad he was also looking
at the couatry. Ze did not select or attempt to selesct
land for town-site or other purposes. In April, 1890, a
year after the opeuning, he bought certain lots at El Reao
from the Rock Island Railroad Company. 'The act of March 2,
1889, provided that no person who entered Oklahoma district
 during the prohibitory period should be permitted to
"acquire any right' to lands there. Secretary Smith how-
ever held that Sawyer's eatrance upon the lands did not
disqualify him to acquire titlesh to the lots at El Reno.
It appeared from the svidence that durinsg the prohibitory
period Sawyer was not within twenty~five miles of the land

to which he lster ecquired title, and that in Cklahowme

| 32 Standley ¥. Jones, 16 L. D. 253 (1893); oa review,
18 L. L. 495 (1894).
33 Laughlin v. hartin et al., 18 L. D, 112 {1894).

3 Young v. Severy, et al., 22 L. D, 121 (1896).
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Gistrict he acquired during that periocd no advantuage over

prospective homesteaders,

Oklahoma distriet and the Chickasaw couatry, aad was fani-

.
o

liar with all the lands in that vicinity Svwice during
he pericd of inhibition, he entered upon lands in ORlshoma

&

district for the purpose alone of removing his cattle there-
from, in obedisnce to en order of the military authorities.
At the land opening, Coplin secured a homestead in the south-
west corner of Oklehoma district, and Secretsry Smith con-

3L
sidered’’ that he was nob disqualified by previous entraunce
6

2 o

upen lands of the district familiar to him. A similar case’
involved Thomas LichDade who during the year prior to the open-~
ing of Oklahoma district resided at Darlington, about two
miles from the western line of the district. At least on
one day in April, Jjust prior to the opening, he was in Okla-
home district assisting iIn a "round up"” of cattle. On April

27, 1889, he made homestead entry for certalin lsnds in the

vicinity of the "round up". Assistant Secreltary Reynolds
held that for ¥ehade to sustain his claim to the laads, it

was incumbent upon him to show that the purpose of his

entraace into Oklshoma district during the iahibitory period

3% Roff v. Coplin, 18 L. D. 128 (1894).

v. licDade, 21 L. D. 153 (1895). £See also
etz v. Seely, 21 L. D. 148 (1895).
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was not to acquire ianformation about land, and that he 4id
not sesk or obtain sueh information.

For five moaths preceding the opening of Uklahoma dis-
trict, James B. Jeones resided in the Pottawatomie country

on a ranch wnich he aed leased from aa Iﬂdian.v nroughout.
the Tive months, he went back and Torth to Oklahoma Station
from his residence Tor his mail and Lo purchase provisions
and other goods and for rallrosd accomodations, there being
no cther point available to him. In January, 1888, he selected
the anorthwest quarter of seetlon thirty-five, township
thirteen aorth, range one west, a8 @ site for his Tuture
home and bullt the foundatlon of & house. there, iatending

to c¢laim bthe land as soon ss it should be opened for eotry.
The tract was located about three miles from his residence
and about one mile northwest of the usual route traveled

by him on trips to Oklahoma Station. The night before the
opening he spent &t the ranch and he remained without the
iimits of COklahoma district until the opening of the laads,
at which time he promptly settled upon the tract he had
chosen, and in due time made a homestead entry therefor.
Thus, he was, before the passage of the act of Mareh 2, 1889,
familisr with the tract in questien and with the vieinity
roundabout it, In regard to whether he had entered upon
and cceupled lands during the inhibitory period, Secretary
Smith sald of Jones: "His periodical visits to Oklahoma
City, which was at once iils post-office, his most convenient

and accessible railway station, and his market town, do not



appear to have brought him any advantage over obher persons
seeking lands 1a the Territory, a2ad his eatrance thersin
upon the misslions and for the purposes iandlcated by Lhe evi-
dence, 1t having been made affirmatively to appsar that he
reaped nc advantage therefrom, should not, in my opinion,
he held to disqualify him."k

4 physiciza who enftered Oklahoma district three times
during the inhibitory period for ithe purpose of wisiting a
sick patient, and who by such visits neither sought nor
obtained any advaniage of aay one, was not disgualified as

oy

Frederichk W. Hittrsll arrived near the west line of
Qklakoma district in the evening of April 20, 1889, He
weat to a creek acar-by to water his horses, whea he sawu

light at a distance of about two miles. He supposed
"hoomers™ were camping there and he weat to inguire of
then where the west line of Oklahoma district was. Ie
found the camp to be that of some surveyors who told him
that he wes within Oklahoma district and informed him as
to the locatlion of the western line. He refturned immedi-~
ately to his camp west of the line, where he remained until

1,

aoon o April 22, at which time he successfully made the
runn with other prospective setilers. It was necessary to

determine whether he had entered upon and cccupied lands in

37 Cornutt v. Jones, 21 L. D. 40 (1895),

1t
3% Yonroe et al. v. Taylor, 21 L. D. 28k (1895].



63
Oklahoma distriet during the inhibited period.’’ He had
nét intended to c¢ross the line into the distriet, had no
unlawful purpose in doing so, no one wes injured thereby,
and he gained no advaantage in doing so. Assistant Secre-
tary Chandler in holding that Kittrell was nol disqualified
by such entrance sald: "To hold that one who has inadvert-~
ently crossed the line prior to the time named in the aect
is deprived from ever acguiring any title to any of the
lands in said Territory, is placing s forced coastruction

upon the sct and proclamation, whieh does violence to their

=)

spirit.”

‘n

Charles Cole was like Kittrell, in that he ignorantly
and uaniantentionally entered upon lands of Oklahoma distriect
during the imhibited period. About April 17, 1889 he left
Arkansas City in compeany with five persons and traveled to
the Iowa reservation by way of Ponca and Otoe Springs. It
appsars that I. N, Terrill who was acting as guide for the
party confused the trails and led Cole and the others half
way across the panhandle at the northeast corner of Oklahoma
district before he realized that he had entered upon for-
bidden territory. It also appears that Terrill led the
party prosmptly to the south border of the panhandle, and
until that time Cole was not informed and did not know that
he had been within Oklahoma district, Cole made 2 suceess-

ful run on April 22. Chandler followed the decision in the

Y Gonnell v. Kittrell, 15 L. D. 580 (1892).



Littrsll éasa and held that Cole had not disgualified him
self as a homesteader by entraace iato Oklahoms district.
"1t was impossible,” said Chandler, "to deprive people who
had been over the Territory, of the knowledge they had thus
aequired, but it was the intention cof Congress that persons
should stay out of the Territory, atfter it had been secured
as parit of the public¢ domain, until a certalan hour,®
Chandler contrasted the innocent entrance of Cole with such
intentional violations and attempted svasions of law as "to
steal into the Territory, and look over the land for the
purpose of selecting a particular tract; to send horses in
advance, that one might have relays of horses in the rece;
to pretend to secure employment with a railroad company, to
gult work within the Territory at noon; to secure a deputby
marshealship, to be resigned at noon on the 224 of April;

to go into the Territory on any pretease, prior to ths time
fixed, whereby the person sought to obtain unfairly an
advantage over others.”

The Cole case should be conbtrasted with that iavolving

Samuel D. Martin@l who apparently for his owun advantage was

53
g3

conveniently ignorant of the loeation of the bouadary line
of Oklahoma dlstrgcc and crosseG the northeastern panhaadle

just before the opening on April 22. He inade o homestead

eantry for a quarter section of highly dewlruolu land nesy

50
gl

Golden v. Cole's Helrs, 16 L. D. 375 {1893).
sughlin v. Hartin et al., 18 L. D. 112 (1894).
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e present site of Langzeton. The crossing of the panhandle
placed Hartin in an advenbtageous position for the race, and
being unable to egtablish the innocence and inadvertence of

his presence within Cklshoma district, Secretary Smith

e
¥

fw?

ireasted

jol)
o

&

that his endry be caaceled,

Duriang the hour preceding the openilaz, Robert V. Higgins
drove his team across the eastera line of Clhlahoma district
a guarter of a mile, "where there was woter and a loit of
horses and men," watered his horses, and returned to the
boundary lins where he waited until noon. Aboubt two hours
later, he reached & quarter sectlon anear ithe present site
of Oklahoma City and immediately settled upon it. Secre~
tary Smith observed that settlement was made far from the
lake where Higgins had watered his horses, and he did not

believe“z that Higgins had disquelified hiwmself as & hone-

teader within the spirit of the prohibition in the act of

m

Ylarch 2, 1889.
Oliver ¥. Ratts and a number of prospective home-~

steaders began the race on April 22 from a sendéd bhar, or

isn River near the upper Barrow's

Crossingzg. It appears that the sand bar was not over {ifty

QA

anag

("3

sland, in the

g.u

yards from the south bhanlk of ths river nor over one huadre

and tweaty-~five steps from the north bank. Secretary Swmith

L3

held that the southern boundary of Oklahoma distriect was

‘;m

S
Lww;

»

i
Ve
o)
—
o
=
=

Higzins et al., v. Adaswms, 18

Hurd y. Rabts, 22 L. D. 47 {(1896),
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the middle of the bed of the Canadian River, that the sand
bar was not inside the district, and was a lawful point from
which to stert. On a cherge that an entryman eantered Okla-
homa district before the hour of noon on April 22, it was
incumbent upon the contestant to show such Taet by a clear
preponderance of testimony.

kire, Poisal, or "Snake Vomaa", a menber of the Arapahoe
tribe, wasg at her request in 1872 located upon certain lands
about ten miles east of El Reac aand near the present site
of Beaner. She was 8o locatved by the agent of the Arapahoes.
The goverameat bullt her a house, broke and fenced some
ground for her. The laands she occupled were within the
limite of the district cpened to white settlement on April
22, 1889. For thirteen months prior to the opening Yhomas
Fitzgerald worked on the laands for her son. Iirs. Poisal
could have had the lands recerved for herself prior to the
opening, but d4id not. On April 30, Fitzgerald fliled a
homestead eatry for the lands she occupied, and made an
unsueccessful attempt to sustain his entry.hb Assistant
Secretary Chandler sa2id in part: vFitzgerald kaew the
land not vacant; knew this Indian women, ignoraant of the

s,

Baglish lanpusge, seventy-six years old, deserepit and al-

blind, lived there with ner children, yet he drove

b
her off the land, appropristed her lumprovements and her

oisal v, Pitzgerald, 15 L. D. 19 (1892); on review,
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L

grbwing erop, and even attemplbed to defy the milituey
avthorities when a file of soldiers sought to place her
back in her home. FHis conduct wag wrongful from the begia-
ning and the departmsnt will not aid him therein," Iirs,
Poisal's rishts were not affected by the provisions of ths
i &
act of March 2, 1889, A prospective hcmésteader@) could
gouire no sebtitlement right to lands in Oklahoms district

2

by occupation of lands prior Lo President Harrison's pro-

clamnation of llarch 23, 1389, althoush the applicant had
entered upoit and surveyed the itract in controversy as early
as 188k,

Peter Shields went into Indian Territory in 1873, and

ag)

in 1878, he nmarried Josephine Helith, an Arspshoe. Shortly

thereafter, under the advice of Agoent Joan D, ¥iles, he

e

&
settled upon a traet of 320 dc:c'esLk near the present site

of Banner. Subseguently, it waes ascertalned that he had

g ")

been erroneously locabted on land outside of the Cheyenne
and Arapahoe reserva 3104, and within Oklahoma district.
He continuved to cultivate and improve the land without
having any lawful risnt thereto conferred upon him. In
the spring of 1889, he applied to the Department of the
Interior bo know whether he was entitled to remain in
Oklahome district and retain the land. Sccretary Hoble

on April 10, directed that Shields and othey white perscns
¥

b5 gouth Oklahoma Y. Couch et al., 16 L. D. 132 (1893).

=~
O A

Amy FHouser et al., on review, 20 L. D. 46 (1895).



similarly situated should be permitited to remsin in Okla-
home distriet during the prohibitory périod.h7 He also
directed that they should be permitted to make homestead
entries on 160 acres of the lands they had settled upon
apd improved; and that thelr Indisan wives should be per-
mitted to make sntry for the lands they occupled to the
extent of 160 acres each, under the provislons ef section
four of the General Allotment Act of 1887. Lends within
Oklashona distriect were not within ths pra?isioas of the
General Allotment Act, but an allotment of sueh land made
for the protection of the improvements of an Indian served
to except the land covered thereby from settlement and
eﬂtry‘hs

On April 22, Shields remained on the laand where he had
settled, He made homestead entry on April 27 for a gquerter
section of the land, and had his wife and children allotted
lends at the sawre time. On FNovember 11, 1890, Matthew L.
Brown fileé an affidavit of contest against the entry made
by Shields, contending that the act of March 2, 1889 relative
to_anteriag upon and occupying lands in Oklahoma district was
operative on all alike, and thalt Congress having made ao
exception in favor of any one, the Secretary of the Interior
had no right %o make an exeception of Peter Shields, and

other white men similarly situated, and to hold that they

“7 01, Record Letters Seat, No. 59, pp. 3h3-34b
(Chapman’s Collection].

48 wiels Tsperson, 1h L. D. 235 (1892).



had rights superior to other white male citizens of the
United States, and could rise above the squal action of the

49

Jaw. Acting Seecretary Zims, in sustaining the entry ’ made

by Shields, said: "The squew men were allowed %0 maks home-
stead entries in apparent violation of law, not alone be-~
cause they were such, but for the reason that the govern-
ment, through its agent aeting in pursuance of the laws of
the United States and of a treaty to which they were a
party, had placed them in a situation that rendered super-
visory and extraordinary action necessary in order to pro-
tect equities whiech grew logically and legitimately out of
that situation., Whille it is accepted as true that the Jec-
retary Qf the Interior may not wholly lgnore a mandatory
provigion of a law given him to execute, it is not ccnceived
that he is without the authority to mitigate its rigor in a
special case.”

Section two of the act’? of May 1k, 1880, provided that
in all cases where any person had contested, paid the lané
office fess, ané procured the cancellation of any preemption,
hopestead or timber culture entry, he should be notified
by the register of the lend office of the distriet in which
the land was situvated of suech cancellation, aand should be
allowed thirty days from date of such notice to enter said

lands. Une purpose of the act was to securs to0 the

49
50

Brown v. Shields, 21 L. b. 101 (1895;.
21 statutes, 140.



successful contestzat & reward for hils serviceg in alding
the goverament to expose fraud, by giving him g preferred

>

right of entry. A sccond purpose of the act was Lo permi

1 laceptive right to be obtained, other than by filing

42

an eatry for the lend. Uhen a homestead entry of gz dis-
gualified entryman wes caancelled, he who atiempted to enter
the land on the ground that the originsl sntry was void,
acquired no rights ageinst one who had initiated blhie coatest
in the land office and obtained a relino hment in his
favor from the original entryman.

A homestead entry, valid upon its feece, constituted

v.

such an appropriztion and withdrawal of lané as to segregate

$ete

it from the public Qomelin, and precluded it from subseguent
homestead eatry or settlement untll the original eatry was
cancelled or declared forfeited, in which cese the land
erted to the government ss & pDart of the publlice domein,
and became subliect to entry under the land laws of the
United States. The following case illustzates the prin-
ciple., On April 23, 1889, Bwers Vhite, who had entered
Cklahoma districet during the period prohibited by law, made
& homestesd entry for the southwest guarter of section
twenty—saven,Sl near the present site of Cklahoma City.
A few days later Charley J. Blanchard and Vestal 8. Cook

eagh Tiled in the local land office an affidavit of contest,

51 Cf. p. L9 above.
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charging that White was disqualified as a homesteader. On
July 16, the register and receiver of the land office recom-
mehded the cancellatlon of White's entry, and dismissed the
conteste of both Blanchard and Cook, All parties appealed
thelr cases, On June 3, William T. Ilichiichasl had entered
upon the land with & view of establishing his residence
thereon, and initiating = homestead right to s=id lsnd. On
August 2, he was ejected from the laad by the military at
the instance of White. On August 31, he filed a contest,
alleging that his rights were superior to those of White
and of other ciaimants, and that he was the oanly gualified -
sgttlér on the tract entitled to make entry therefor.

On November 29, 1890, while the case involving White,
Blanehard, and Cook was pending before the Seeretary of
the Interior, White relinguished his homestead eatry and
Samuel Murphy entered the tract of land., The two events
of that day may arouse suspicion that White, realizing the
weakﬂeés of his ecase, s0ld his "rights” tc the highest bidder
at the expense of liciiichael. The case henseforth was one
betwsen Mckiichael.and lwrphy. The Secretary of Interior
neld52 that White's entry ecould not be regarded as void,
but voidable only. Ie said that its invalidity had to be
established by extraneous evideance, and a judgment as to
its illegality proanounced by a competent tribunal. If that

hed never been done the tract covered by the entry would

( ?2 ¥ellichael v. Hurphy, 20 L. D. 147; on review, p. 535
11895} .
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have remeined forever segregated from the public domeia,
The Sunreme Court of the Territory of Cklshoma held thatb

ina facie valid, segregated the

[0}

White's entry, being

et
3
&

tract of lond from the mass of the publiic domain, sand pre-
gluded lelichael from acquiring aa laceptive right thereto
by virtue of his alleged settlement.53
| The court also gaid that Mellichael acquired "no right
whatever by his unwarranted intrusion or trespass upon the
possessory rights of White;" that Melichael wes ™o mere in-
truder, a naked, unlewful btrespasser", and that no right,
either in law or equity could be founded thereon. The
Bupreme Court of the Unlted States also agg,f:ceed&F that when
White, from the first disqualified as an entryman, relin-
quished the entry he had made, the tract again becams public

landés, subject to the entry by lurphy.

53

lickichael y. Xurphy 70 Pac. 189 {1902}.

% yewviehasl v. Wurphy 197 U. S. 304 (1905).
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CHAPTER V
TOWN S1ITE CASES

We now consider a few leading town-sibe cases, Jones
Has Cook reached Guthrie by trein at 1:30 P. M. on April 22,
1889, and he was the fifst legal settler upon lot forty,
block fifty-five in that city. He deposited his baggese
on the lot, dug a trench for cooking, put up sbakes bearing
hie pame and date o0 occupancy, and erected a crude tepnt
and slept thers a few nights, It appears that on or about
Agril 25, George H. Bennett forcibly entered upén the.lot
and atbtempted to improve and exercise ownership over it
and thanks to the asgsistancee of a pollceman sent by the
chairman of the board of arbitration, or some city offi-
c¢ial, he succeeded in doing so. The board of arbitration,
éoﬁstituted by the provisional governmént of the city, on
May 1h, issued to Bennett a certificate for the lot. 1t
appearslthat on Kay 20, the city council passed Ordinance
fdrtyufour, the second section of which made it a mis-
demeanor, in all contested cases, pdnishable by fine or
imprisonment, or both, for any person other than the one to
whom the award had been made by the board of arbiﬁration to
attempt to put aay kind of improvements upon a loﬁ.

¥ore than a year leter the town-site board for the city
of Guthrie awarded Cook a deed for the lot. In the mean-
time such interest or c¢laim as Bennett originally possessed
had passed through the hands of three or four other persons

in a somewhat shady manpner. The legal question was raised
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as to whether Cook had lost hie claim to the lot by reason
of abandonment. 2obth the Uspartment of the Interior and
the Supreme Court of the Territory of Oklahoma considered
that he had never abandoned the lot;l Phus a town=-lob
glaimant, who vacated a lot in obedience to an award made
by a citlizens' committee, could aoct be held by such action
to have voluntarily abandoned his claim to the lot,

The board of trustees for Guithrie on August 2, 1890
entered the east halfl of section eizht at that city in
accordance with the provisions of the act2 of May 1k,
1890, On September 1, a patent was duly executed by Presi-
dent Harrison, by whieh said tract was coaveyed to the
trustees in trust for the several use and benefit of the
occupants thereol according %o bheir respsctive interests,
Winfield 8. Saith and Stephen H. Bradley claimed lois four
and Tive in block fifty-six, as did also the heirs of John
¥, Galloway. ‘The board of trustees on April &, 1891 de-
cided in favor of Smith and Bradley, but the helrs of
Galloway were in possession of lots, were charged with be-~
ing insolvent, refused to vacate the lots, and appealed
the case to the Commissioner of the General Land Office.
In order to evict the heirs, Smith andé Bradley prayed
that a writ of mandamus losue commanding the trustees to

agecent the Tees tendered by them, and to execute a joint

1 Gook v. lieCord, 60 Pac. 497 (1899).

2
Cf. p. 26 above.



75

deed to them for the lots. The Supreme Court of the

3 examined the act of Hay 1L, 1890

Térritqry of Oklahonma
and found that the writ of mendamus wes & legal and proper
remedy Tor the eviction of tihe heirg. The court held that
after the issus of the patent to the trusitees, no appeal
eould be taken to the General Land Cffice or to the Jec-
retary of the Iaterior from a decision of the trustees
awarding the lands to Smith and bradley, since the title
hadéd then alresady passed from the government. And the court
heid that the Secretary of the Interior could not provide
bj rule for an appeal. It wag evident to the court that
Congress never intended to burden the General Land Office
or the Secretary of the lnterior with "several thousand
town~lot contests™, but intended that adjudication by the
board of trustees should be Tinal, except in so far as the
courts might properly review thelir acts and decisions. The
Suﬁreme Court of the Lnited States reversedh the judgment
of the Supreme Court of the Territory of Oklahoma, held that
it was epntirely competent for the Secretary of the Interior
to;providé for an appeal to Lhe Géneral Land O0ffice in case
of contest, and that it was the dubty of the trustess to
decline to issue a deed to Smith and Bradley uptil the
appeal was terminated. The court saidé that by the schene

of the act of May 1L, 1890, the title to lands was held in

fickaid y. Territory, 30 Pac. 438 (1892).

b povaia ¥. Oklahome, ex rel., smith, 150 U. 5. 209 (1893).
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trust for the occupying clalimants, and also in trust sub mode
for the goverament uatil the rightful cleimants and surplus
lands were ascertalned.

Henry H. BockTinger c¢lsimed to have becone entitled,
ugder ‘the homestead laws of the Uﬁited States, to the south-
west quarter of section eight at Guthrie, or to the south
half of what was known as "West Guthrie', He brought suitb
in the district court of Logan county against the town-site
trustees, seeking a degree that the trustees held the title
in truét for his use and benefit, and thatbthey be compelled
ﬁd convey it to him. The courtss uniformly held that no
such relief could be granted Bockfinger, because the trus-
tees held the title in trust for the purposes named in the
act of May 14, 1890, and because the real ownershlp of the
land still belonged to the United Stetes. The sct having
provided for the conveysnce of tibtle to the occupants of
the town through its agents, no one ¢govld intercept that
title until it was vested in the person or persons whom
Congress intended, any more than he could prevent a con-
va&ance by the United Stetes to the persons direct. The
trust held by the trustees was not in any sense of a
perm&nent character. The trustees were simply goverament
agents in the performence of an intermediary function, The
United States retained its hold on the laad until the title
bylproper conveyance passed absolutely freom it, or from its

¢
|

? Boekfinger v. Foster, 62 Pac. 799 (1900); 190 U. 5. 116
(1903).
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officers or age: tw, the town-site trustees, to the occupants,
However, & town-site occupant, after recelving title uader
the act of khay 1k, 1890 might be sued by any one claiming
b0 have acguired under the homestead laws & right to the
lané prioy and superior to that held by the trustees fef
the use snd benefit of the town-site occupants. But he was
obliged to waibt at his own discomlort until after the
government had parted with the absolute title and exhaust-
ed its supervisory power over the land embraced in the town-
site entry.

At Guthrie on April 22, 1889, F. 4. Morrison settled
upon a portion of land on the east half of section eiaht,

SELINE .
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and was ia the actusl nad uwadisputed possegsion of the
On the following day, Henry C. Beamer for the sum of one
hundred dollars purchased from Forrison all his right, title,
or claim to the portion of land, entered iato the peaceable
and undisputed possession thereof, and claimed the same for
the purpose of trade, business, and resideance, Besmer

fenced the land, bullt a hut on it, and remslned there until
llay 20, On ¥ay 13, the maycer and councllmen of Guthrie hed
adopted Tfor the eity a plat, showing the lots, bloecks,
strests, and alleys. The land occupied by Beemer, sccordiag
to the plat, waes within Yhird Street where the same oponsd
into Harrison Avenue. Beaner refused to abandon his locetion
and on May 20, he was "thrown off" the land by 4. A. Ackl
Bs ¥. Danlels, and W, W. Angel, acting pursuant to orders of

the city government. He protested against this action,



~J
e

entered uvpon the land three times more, and was as many
times eviected. The land was used as a street. On Augzust
20, 1890, Beamer entered for a fifth time upon the land,
and procured & temporary order of injunction restraining
acting of the ¢ity officers from removing hiwm,
On fusust 2, the three town-site trustess for Guthrie

Al

mode proof end acqulired tltle to the east hall of szectioan
eizht for the use znd benelit of the oeccupanbts thereof.
The trustess approved the survey and plat already made by
the inhsbitants of Guthrie. Beamer's gualifications to
teke lead viere uagquestioned, no other persoa claimed the

land he desired, but the trustess rejected his application

nz bhecause of the losstion and vse of Lhe laad.
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The question of law wag whether Beaemer had acguired such

vested rights or interests in the land he claimed as would

preveat 1t from beinz appropriated for the use of streets
accessary to the layliag ocut of the eity. The Supreme Court

& held thet he had not sccuired

of the Territory of Oklahioma
such rignts or intercosts., The court observed that the
policy of the government had been to consider possessory

rights aad improvements of meritorious actual settlers

who were pilonsers of emlgretion in the new territories. It
alsc observed thzt until Wey 14, 1890, no legal entry could
be made for towa-site lsnds, that uatil such enbry the

power of Congress over the disvosition of the lands wes

)

City of CGuthrie v. Beamer, 41 Pac. 647 (1895).

:
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sapreme, and that Coagress might malke such disposition of
tﬁe laands as the lawma king power might declare, although
the dispositipg worked injustice or hardship to claimants
for such lands,

S2id the court: "It is well settled that, as betwsen
adverse claimsnts to public lands, he who ig first in time--
the law having been otherwlse complied with--is Tirst in
right, but this rule has no application against the United
States. The rizht of c¢ongress to dispose of the public
lands is a power granted by the constitution, and every
person who initieates a claim to any portion of the publie
domaln takes such right subject to this power of Coangress;
and such power of disposal continues until the United States
has estopped herself to divest such right by accepting
something of value from the c¢laiment, and permitting an
entry of the land =t the proper land cffice. When the sese-
retary of the interlor, or the trustees appointed by him,
under his instructions, adopted and approved the plat of the
town site of Guthrie, which the inhabitants had made long
prﬁcr %o the entry of the lend by the trustees, the lands
designated as public streets oa such plats were dedicated
to the public use; and the act of congress, and the action
of the secretary under the power vested in him by said
act, had the effect to divest any individual interest that
miéﬁt have been ssserted to such poritiea of said land, and
Beémer nes no rights or intersst in the public streets

which ecan be conveyed to him by the trustees.®



The ecourt took notice of the fect that at Guthrie on
April 22, 1889, there wes no order or regularity in settle-

mant, and that everything was chaos and disorder. The court

&

seid:

"Every person who attempted to settle upon said lsads,
in such chaotic state, established their settlement rights
with full knowledze and anctices . of the fact that before the
same could be eanteored as a townsite, or sny title acqguired

from the governmeat, such lands must, of aecessity, be

into blocks, lots, streets, aand alleys,

!"3

platted and laid off

and took whetever of interest he ac guired su
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right, and whs tever should result from it. Zrior to such

s

platting and subdivision, no person could acuuire any in-
terest in any definitely described or particularly bouaded
portion of said tract., There was a0 way by which it could
he determined what the guantity of land would be that would
fall to the portion of any settler or ccecupant. The title
acguired by a town-site settler, and the interest actuired
by such settler by occupancy or limprovemenbt, are in and to
a lot or lots. Such lot or lots must be determined by a
plat, survey, and subdivision adopted in some manner, and
generally accepted. Recogaizing this uncertein, chaotic,
and disorderly condition of affsirs, the experience and
intellizence of the American people asserted itsell; and
they made a rule and law for fthemselves, and orgaenized com-
nittees, by and with the consent of the settlers, and empow-

ered them (o make surveys aad plets, and to bring order out
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of confusion. The people generally acguiessced ia thls
a@tian, and adopted the result of their woerk, and conformed
ﬁ&eirlsettlemants to the lines of the blocks, lots, streets,
and alleys, as designated by such committées and the pro-
visional government organized by the people for their ouwa
guidance and zovernment. This step wus necessary in order
that the settlers might acquire some definite location, and
become occupants of some Qefinite portion of said tract;
othe:wise, a town site aever could have been entered, or

titl

D

acguired, as every portion of the tract was occupied

and claimed by some person. When these surveys and plats

were made, those who were so uanfortuncte as to have made their
location in such portions of the tract as were required for
streets were bound to give way, as tﬁey had taken their chances
in the great lottery for a lot when they stuck their stake,
and had drawn & blank., 41l could aot be oa lots, and this
they all koew. Some were on lands thaet had to be used for
streets in laying off a town, and this they sll knew. With=
out streets and blocks and lots, there could be no btowa,

aﬁﬁ this they all knew. Hence, no specifiec iaterest could
be.aaqaired uatil there was a particular subdivision to
which sﬁch right could be attached.

"The people were several days in bringing order out of
Gogfusioa, and the provisional government, which had been
oréanized with the consent of the governed, were charged
wiph the duty of providing some means of communication be-
twéen the wvarious portioans of the city. The stipuletion

shows that every portion of the lands embracing several
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a different plat and arrangement of the streets, alleys,
1o§s, and blocks, according to which plat the land claimed
byjﬁcﬁaster wes "thrown into the street in Grand Avenue.
Ncliaster objeeted to the second plat, was forecibly removed
from the land he claimed, and was for somc years foreibly
kept from oceupying it.

Town-site trustees appointed under the act of May 14,
1890, approved on September 6 the second plat as to the loca-
tion of Grand Avenue. For more than a year Grasand Avenue,
iJGludlﬁ" the land claimed by ilellaster, had beea used ex-
cluSlvely as hizhway and street. Mcliaster brought suit
against Oklahoma City for damages, and successfully sustained
the suit in the Distriet Court in Oklahoma County and in
the Supreme Court of the Territory of Oklahoma, but not in
the Supreme Court of the United States. The Supreme Court

7

of the Territory of Oklshoma' held that lMcllaster was an
ocecupying claimant as was recognized by the land laws cf

the United States, and that the trustees held the land he
claimed in trust for him. "The goveranment, by the convey=-
ande by patent," said the court, "vested the title of this
land in the trustees, for the express purpose of having

the title conveyed to those who were entitled to claim as
occupying oclaimants." Tﬁ; court held that as licliaster on
Apfil 224 ;889 had legally entered upon the land he claimed,
an& was occupying it in accordance with the rules and

i
|

7 Gity of Oklahoma City. v. Hcllaster, 73 Pac. 1012 (1903).
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regulations of the Department of the Interior, his interest
&nﬁ rights in the land atiached at that time, Thé court said:
"iffhen he had complied with the rules and regulations of

the Land Bepartﬁent he was entitled to a deed; that he had
& vested interest in these lots, and that any other occupy-
ing elaimant, or any number of oeccupying claimsnts, who
nade up the town site, &t thet tine or subsequent, had no
right to change the plet as to take from him his interest
in sgid lots, and put them into a public street or highway,
without hie consent. Such a proceeding would be in viola-
tion of the Constitution of the United States, and would be
teking private property for public use, without compensation.
Thé town-site trustees would have no right to deprive him of
efly property that hé;might have by virtue of his prior settle-
meﬁt in these lote, and devote it to street purposes, without
hié consent and»withéut compensation.” The court did aot
inten& that this opinion should be at varisnce with the doe=-
trine laid down in thg Beomer case, and it observed that the
facts in the two cases were different.

| The Supreme Court of the United States held® that there
was no unconditional vesting of title to the land chosen by
lclaster on April 22, 1889, by tacit agreemeant of some of
the settlers, even though a map had been made showing him
imipassassioa of a lot not in any public street of the city.
Thé Court said: “The agreement upon the plat or map was

!

Oklahoma City v. mekaster, 196 U. 5, 529 (1905).
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liable to alteration; there wss no absolute right to any
particular lot, as it was subjeet te future survey. It was
all in the air, When thereafter, the trustees, under the
statute, made a survey of the lsnd into streets, ebtec., or
approved a survey already made by which the plaintiff's lot
wés plaeced in the publiec streei of the city, it was his nis-
fortune, when all had taken their oghances, thet he should
draw & blank. The approval of a survey by the trustees,
which placed this lot in a public street of the city, gives
te the city the right to the possession of it, and to keep
it open as such public street.™ The court alsc noted that
as Mclaster was not an occupant of the land at the time the
trustees made entry for the lands of the town site, nor when
the conveyance wes made to the trustees by the government,

o

he was not one of the parties lancluded in the act of may 1k,

i
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18@0, which directed the entry for the town sites to be
by the trustees "for the several use and benpefit of the occu-
pents thereof.™ The court was unable to ses any real differ-
ence in the principle governing the lellaster case and the
Beamer case, and said the court: "Je think the Besmer case
was rightly decided.”

The anacuval statements of busineas transacted at the
loeal land offiaeg in Oklehome district for the years 1289
to 1891 throw light on conditions during the first years of

the opening. At the close of the fiscal year on June 30,

7 See Table I, page 92.



1889, there were no final homestead eatries. During the next
year, there were six, and in 1891 there were 102 final home-
stead entries. In June, 1890, three homestead entries were
cormuted to cash under section twenty-one of the act of lay 2,
1890, and the next year the number was 376, During the three
years sading June 30, 1891, the number of orizinal honestead
enﬁries was 14,451, and the number of soldiers' and sailors?
declaratory statements was 1,165, When we consider the area
of Okleshoma distriet and the lands therein reserved for the
use and benefit of publie schools, the figures show thet
suécesﬁive eatries were made for some tracts of land. ‘he
nuamber of acres of landlo availlable for homestead entry on
June 10, 1891, was very small. During the fiscal year of
1892, the three land districts in Cklehoma district were en-

srged by including within their limits other lands opened

=
o

to settlement, Henceforth, the trend of the lands of Okla=-
boma dlstrict to become completely the property of iandivi-

duals is less esasy to trace.

10 . - .
See Table II, page 93.



CHAPTER VI

CORCLUSION

The Cklahoms district was a large traet of 1,887,000
acres within the Creek and Seminole cessions of 1866, It

o

was bounded on bthe south by the Canadian River, ci ths

et}

, Oi

s

agt by the Indiza Feridisn and the Tawnse reservab io:
the north by the Cherokee Outlet, and on tue west by the
Cimarron River and the ainety-elighth meridian. By 1889,
it beeanme clear that these lands which had been desired
by verious organizations Tor maay purposes were Lo become
the heritage of the Boomers.

By the aet of Hereh 1, 1889, laads conditionally ceded

by the Creeks in 1866 were ratified and confirmed. The ach

ol

of Marech 2, 1889 auvthorized the purchaose of lands condition=

511y ceded by the Seminoles in 18066, ALL of these lands

2

EW

in the district were to be opened to settlement except
ssetions gixteen and thirty-six which were reserved for thse
publie schools. The opening of this lsnd to sctual sebttlers

was o be admpinistersed under the homestead laws., Uaioa

soldlers and sailors were given the additional right of

s

filing a decleration of intention ilustead of a homestead

i

=

eatry, and the right to deduct time, not Lo execeed four

vears, served in the Union army, navy, or morine corps from

7

the flve-veaor recidence regulired under the homsstead laws.

fret
fad
3

The declaratory statement reserved the lend for a period of
s8ix months. Enitries were to be made in scuare form aobt ©O

exceed a quarter section. Town-site entries were not to
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exéeed one half seection, and were to be made by the corpor-
até authorities or by the county Judge if there were no
eofpcrate authorities.

“Yhe Oklshoma district was surrounded on all sides by
lends inhebited by other Indien tribes. The district could
be?reached only by crossing these reservotions. Vresident
Harrison was quite reluctant to open the lands to seitle-
ment under these conditions. MMany people had gathered on
the borders and were suffering many hardships because ofvthe
delay. iherefore, & proclamation was issued larch 2, 1889,
opénimg the lands to setilement. By the lLerms of the pro-
clamation, any person who entered the domain between lareh 2,
1889 and April 22, noon, would be f{orever barred from taking
land in bthe disirict.

Two land off'ices were established, one at Guihrie for
the "eastern land district™ and one at Kingfisher for the
Pwestern land distriet” Inspectors and receivers wers
apﬁointed, UUlluAﬂ’S ereected, and everything put in readi-
ness. At soon April Z2, business of the gzovernment was
begun and steadlly performed. One acre was reserved by
the goverument for sach of these oiilices. n Liay 2, 1890,

a third district was established with & land office at
Oklahoma Civy. |

j Intended seﬁtlars which were assembled on the Dborders
of?acempie& Indian lands surrounding the district were per-
m;tted o cross these Indiszn reservations upder military

asgor% to the borders of the district wiere an egual
\
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advantage was assured. Z¥rom these points, the race was
formally made at noon April 22, Twenty thousand persons
entered the distriect the first afternoon, cities of 8,000
sﬁrang up, and by sundown almost every cuarter section hed
an cccupant and claimant. Law and order was administered
bﬁ,the United States Marshels assisted by the military.
"Sconerism® was the chief cause of Aif ficulties.

“here being no corporate authorities who could make
towa~site entries, provisional city government was estab-
lished until such tinme as future legislation by Congress
would make it possible for settlers to obtaln titles to
lots in town sites. The aet of lay 1lbh, 18390, cleared up
this difficulty by providiang for egtries by trustees who
might also issue certificates of occupancy. The certificates
would not be taken as evidence favoring any person who en-
tered upoa lots during the prohibitory period.

A "sooncr® was one who entered upoan and occupied the
land dgring the periocd betweean lareh 2, 1889 and the hour
of noon on April 22. Every reasonable effort was mnade to
prevent "soonerism™ and the advantage thus unfairly sought.
Persons legally withian the distriet on larch 2 and who left
the digtrict withih a Tew days and remalned outside the dis-
trict during the prohibitory period wers not by such presence
fied as entrymen, provided no advantage was galned
by%such presence in the distriet.

| The Department of the Interior was authorized by Con-

gress to determine all guestions pertaining to the sale and
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transfer of the public domain to privete individuals and cor=~
po?ate authorities., Congress and the courts were content
wi%ﬁ_this aisposition of authority. Great care was teken to
el&minéte the "sooners"™ as is shown by the large number of
cases coming before the Deparbtment of the Interior and the
cogrﬁs for decision.

After examination of some of the cases that arose ia-~
velving t@@n-site and quarter section entries, it becomes
reasonably clear that some of the early town sites ant many
of the quarter sections were "soonered"; and that adjustment
through the regular chaninels was reasonably certain ia cases
where the fact could be clearly established.

Ho final homestead entries were made during the fiscal
year closing June 30, 1889, Six final eantriss were made the
next year. buring the three years ending June 30, 1891,
14,451 original homestead entries and 1,165 soldiers' and
sailofs’ declaratory statements had been made. This leads
to the conclusion that successive eabries were made for some
of the tracts of land. In the fiscal ysar 1892, the tihree
land distriets ia Gthe Oklahoma district were enlarged by in-
cluding withlo thelr limits cviher lends opened to seitlement.
From this time the trend of the lands in the Oklahom> dis~
trict to become the property of ilndividuals is less easy to
tr%ce.



TABLE I

The following table is complled from the angual reports of the Genersl Land Office

for the years 1889 1891:

Homegtead Ratries ‘ Soldierst® and Total Amount

Commuted to Cash Original OCailors' De-~ Final Raceived ¥ronm

Uader Jectvion 21 of  Homestead claratory fiomgstead All Clasces
Land OTTicse Year Act of lay 2, 1890 Entries  Statenenits Entries of Batrics
Guthrie 1889 nono 3,049 390 none Shly,096.19
Kingfisher i # 2,71k 204 i 39,223.94
Guthrie 1890 H 4,033 272 5 57,983.60
Fingfisher " 3 3,000 167 1 hR2,823 .47
Guthrie 1891 156 564, 5 52 41,985.31
Kingfisher " 477 495 1g 15 17,247.11
Ohlahoma " 171 595 9 35 L6,064 .80
Total 379 14,451 1,165 108 BR8G L2L .78

The 379 homesteads were aobt commubed to cash under secti 2301 of the Revised
Statutes. The annual rcyerts of the General Land 0ffTice, 1389~1891 sre not correct
on that point.

The three entries commuted to cash in 1890 were at or near Kingrisher Stage
Station, They wers made by James D, U@nb, Jonegu P, Erwian, and Williswm Grimes.
received 120 acres, while Erwin and Grimes received 160 acres each,
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Lands Availabls for Entry or Filins June, 18911

Oklahoma Distriel

Land District County Surveyed Unsurveyed Total Area
Lands
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See Guthrie district.

© Total in Guthrie and

Kingfisher distriets, 4067

Kingfisher and Oklahoma distriets, 1,030

J See Kiangfisher district.

1 Report of Com. GLO, June 30, 1891, based on eircular
of June 10, 1891, directing district cofficers to report
approximately quantities of public lands remsining un-
appropriated by Tfiling or entry.
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