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INTRODUCTION

In 1963, the  f i r s t  modern day c r im ina l  i n j u r i e s  compen­

s a t io n  program was c rea ted  in  New Zealand. Great B r i t a i n  

Inaugurated i t s  program i n  the following y ea r .  Subsequently ,  

a d d i t io n a l  j u r i s d i c t i o n s  have in troduced programs, inc lud ing  

C a l i fo rn ia ,  New York, Hawaii,  Maryland, Massachuset ts ,  and 

New Je rse y .  These programs have been c rea ted  to  provide 

compensation f o r  b od i ly  i n j u r y  or d ea th  su f fe red  by v ic t im s  

o f  crimes o f  v io lence .  They r e p re s e n t  an a l t e r n a t i v e  to 

t r a d i t i o n a l  c i v i l  remedies,  recogn iz ing  th a t  the  l a t t e r  

have been most i n e f f e c t i v e .  The t r a n s i t i o n  t h a t  has taken 

place  i n  those j u r i s d i c t i o n s  t h a t  have c rea ted  crime com­

pensation  programs, so f a r  as  the  vic t im i s  concerned, i s  

only one s tep  removed from the t r a n s i t i o n  th a t  has been 

e f f e c te d  concerning the  in ju r e d  workman. In most j u r i s d i c ­

t ions  today, however, the  v ic t im  of crime f in d s  h im self  in  

the same p o s i t i o n  as did the in ju r e d  workman of  y e s te rd ay .

These compensation schemes do not thus f a r  apply  to  

lo s s e s  of p ro p e r ty ,  f o r  reasons  t h a t  w i l l  be r e l a t e d  and 

d iscussed  h e re in .

There are  many p a r a l l e l s  between these  c r im in a l  i n j u r ­

ie s  compensation programs and o ther  s o c i a l  insurance  p ro ­
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grams. Compensation to  victims of crime i s  a new sugges t ion  

In the sense t h a t  i t  r e p re s e n t s  a r e c e n t  and s t i l l  c u r r e n t  

a t tem p t  to meet what i s  f e l t  to be a s o c i e t a l  need. There 

a r e  th e  goals of main ta in ing  and r e s t o r i n g  the v ic t im  and/or  

h i s  dependents and of achieving s o c i a l  s t a b i l i t y .  These 

have been r e c u r r in g  goa ls  in  co n s id e ra t io n s  o f  o the r  s o c i a l  

Insurance  programs. They a l l  r e p re s e n t  an a t tem pt  to  secure 

"mutual p ro te c t io n  a g a in s t  a r i s k  which i s  reasonab ly  c e r ­

t a i n  f o r  the l a rg e  group though un ce r ta in  f o r  the  i n d iv id u a l ,  

through the pooling of  f ix e d  c o n t r ib u t io n s  so t h a t  the  cos t  

o f  the  average r i s k  ap p l ie s  to each member o f  the  group.

Crime compensation programs have been f in an ced ,  fo r  th e  

most p a r t ,  by group payment through t a x a t i o n .  The i n c i ­

dence of  crime being  what i t  i s ,  t h i s  r e s u l t s  i n  some income
2

t r a n s f e r s  among the  socio-economic c l a s s e s  i n  s o c ie ty .  

F u r th e r ,  the adopt ion  o f  pub l ic  programs to  provide f o r  the 

compensation of  v ic t ims of  crime has i t s  r o o t s  i n  the  kinds 

o f  s o c i a l  w e lfa re  l e g i s l a t i o n  t h a t  have been g e n e ra l ly  

adop ted .^

^ I .  S. F a lk ,  S ecu r i ty  Against S ickness :  A Study of
H ea l th  Insurance (Garden City ,  N. Y . : Doubleday, Doran &
Co.,  1936), p. 38.

^Henry Aaron, "Benef i ts  Under the American S oc ia l  
S e c u r i ty  System," S tudies  in  the Economics of  Income Main­
tenance .  ed. by Otto E cks te in  (Washington: The Brookings
i n s t i t u t i o n ,  196?)» p.  61.

^Stephen Schafer  i l l u s t r a t e s  t h i s  by noting  t h a t  
" l e g i s l a t i o n  e s t a b l i s h i n g  c l a s s e s  of  in d iv id u a l s  to  whom a 
r e s p o n s i b i l i t y  i s  owed i s  a l re ad y  q u i t e  common: In ju red
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The es tab l i shm en t  of public  programs to  compensate 

v ic t im s  of crime can be seen as an ex tens ion  of those 

s o c i a l  insurance  programs adopted e a r l i e r  to enable people 

to b e t t e r  meet some of  the  hazards in h e re n t  in  l i f e , ^  

P ro v is io n  has not ye t  been made to  extend public  a s s i s t a n c e  

to  help  meet a l l  o f  these  hazards .  The programs here  under 

c o n s id e r a t io n  r e p re s e n t  another  s tep  in  t h a t  d i r e c t i o n .

In cons ide r ing  the development of  t h i s  s u b je c t ,  the 

l i t e r a t u r e  t h a t  has s t im u la ted  modern day a t t e n t i o n  toward 

the co n s id e ra t io n  o f  compensating innocen t  v ic t ims of crimes

workmen g e t  workmen's compensation, d i s a b led  ve terans  g e t  
v e t e r a n s '  compensation, the aged g e t  s u b s i s te n c e ,  and now 
h o s p i t a l  insurance  from the S o c ia l  S ecu r i ty  program,” in  
" R e s t i t u t i o n  to Victims o f  Crime--An Old C o r rec t io n a l  Aim 
Modernized," Minnesota Law Review, L (196^), p, 2^6,

^Cf,  B, J ,  Cameron, "Compensation f o r  Victims of  Crime: 
The New Zealand Experiment,"  Jou rna l  o f  Publ ic  Law. XII 
(1963) ,  p .  37Uî B, J ,  Cameron, "The New Zealand Criminal 
Compensation Act, 1963," U n iv e r s i ty  o f  Toronto Law Jo u rn a l ,  
XVI (1966) ,  p. 179; Robert  E, Scott/"^Compensation fo r  Vic­
tims of  V io len t  Crimes; An A na lys is ,"  William and Mary 
Law Review, VIII  (1967)1 p. 28^.; "Compensation f o r  the Vic­
tims o f  Criminal V iolence ."  S t .  John 's  Law Review, XL (1965)> 
p ,  73; LeRoy G, S chu l tz ,  The V io la ted :  A Proposal  to Com­
pensa te  Victims of  V io len t  Crime," S t ,  Louis U n iv e r s i ty  Law 
J o u r n a l . X (1965)» p. 2^2; "Compensation to Victims of  Vio­
l e n t  Crimes," Northwestern U n iv e rs i ty  Law Review. LXI 
(1966 ) ,  p .  81;; Robert D, C h i ld re s ,  "Compensation fo r  Crim­
i n a l l y  I n f l i c t e d  Personal  I n ju ry , "  New York U n iv e r s i ty  Law 
Review, XXXIX (1961;), p. Allen M. Linden, "Victims of
Crime and Tort Law," Canadian Bar Jo u rn a l .  XII (1969), p.
26 ; "The Need fo r  Compensating Victims of  V io lence ,"  The 
Guild P r a c t io n e r .  XXIV (F a l l  1965), p. 14^; Frank W,
M i l l e r ,  "Compensation f o r  Victims of Criminal V io lence ,"  
Jo u rn a l  o f  Publ ic  Law. V III  (1959), p« 205•



of  v io lence  begins w i th  the w r i t in g s  of  Margery P ry ,^  She 

q u i te  p e rc e p t ib ly  de f ined  the unenviable s t a t e  in  which the 

victim of crime might t y p i c a l l y  f in d  himself  without ade­

quate  recou rse  fo r  compensation from any source ,^  The "so­

lu t i o n "  as she f i r s t  saw i t  would be to  provide f o r  repay­

ment o r  r e s t i t u t i o n  by the o f fender  to  h i s  v ic t im. This 

r e f l e c t e d  h e r  concern,  not only w i th  the victim bu t  with  

the o f fe n d e r .  She hoped f o r  a fundamental change in  the 

e x i s t a n t  o f fe n d e r -v ic t im  r e l a t i o n s h i p .  R e s t i t u t io n  was to 

be th e  v e h ic le  f o r  ach iev ing  a more d e s i r a b le  s t a t e  of  

a f f a i r s ,  " I t  i s  c e r t a i n l y  only j u s t  t h a t  compensation 

should be made t o  the in ju re d  person; and repayment i s  the 

b e s t  f i r s t  s tep  towards re fo rm a t ion  t h a t  a d ishones t  person 

can tak e .  I t  i s  o f t e n  the  i d e a l  s o l u t i o n , " ?  Nothing f o l ­

lowed th e se  su g g es t io n s  in  terms of  implementation and Miss 

Pry subsequently  became d i s i l l u s i o n e d  w i th  r e s t i t u t i o n  as 

a means of  compensating crime v ic t im s .  She moved toward 

embracing a pub l ic  compensation program analogous to indus­

t r i a l  insurance  programs. Her new demands, fo r  s t a t e  com­

p ensa t ion ,  appeared in  1957 in  a news a r t i c l e  th a t  rece ived
O

favorab le  widespread p u b l i c i t y  and review. P resen t

^Margery F ry ,  Arms o f  the  Law (London: Victor
Gollanez,  1951).

6 I b i d . .  p. 125. ? I b i d , ,  p. 126.

^Margery F ry ,  " J u s t i c e  fo r  V ic t im s ,"  The Observer 
(London), Ju ly  1 , 1957, p. 8 ,  c o l ,  2,
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i n t e r e s t  and a t t e n t i o n  d i r e c te d  toward crime compensation 

programs is  g e n e ra l ly  acknowledged to  stem d i r e c t l y  from 

the appearance o f  t h i s  a r t i c l e .  The a t t e n t i o n  of  pub l ic  

o f f i c i a l s ,  p a r t i c u l a r l y  in  Great B r i t a in  and New Zealand, 

was drawn to Miss F r y ’s con ten t ions  and her  e f f o r t s  a re  

g iven c r e d i t  f o r  those  j u r i s d i c t i o n s  coming to  c r e a te  t h e i r  

crime compensation programs. "The l o g i c a l  way of providing 

f o r  c r im in a l ly  i n f l i c t e d  i n j u r i e s , "  sa id  Miss Fry a t  t h i s  

time, "would be t o  ta x  every a d u l t  c i t i z e n  . . .  to cover 

a r i s k  t o  which each i s  exposed ."9 She expected t h a t  both 

economic and psycho log ica l  advantages would p ro sp ec t iv e ly  

accompany such a program, "The value o f  the  proposed com­

pensa t ion  would no t  be economic a lone .  There i s  a n a t u r a l  

sense o f  ou trage  on the s u f f e r e r ' s  p a r t ,  which the milder  

a s p ec t  o f  our  modern penal methods only ex a ce rb a te s ." ^ ^  

Although Miss Fry died in  19$7, her  p roposa ls  a t t a i n e d  a 

momentum t h a t  led  to  t h e i r  being thoroughly cons idered .

They "produced an in ten se  and cont inu ing  r e a c t i o n  in  

B r i t a i n  , . , i n d ic a t in g  c l e a r l y  the  f e r t i l e  p o l i t i c a l  and 

s o c i a l  c l im a te  in to  which these  ideas  had been p laced ,

9 l b i d , lOl b i d ,

^ ^ G i lb e r t  Geis ,  "S ta te  Compensation to  Victims of  Vio­
l e n t  Crime," U, S . ,  Task Force on Assessment: The P r e s i ­
d e n t ’s Commission on Law Enforcement and A dm in is t ra t ion  o f  
J u s t i c e ,  Task Force Report:  Crime and I t s  Impact—An
Assessment. Appendix B (Washington» D, C,: Government
P r in t in g  O f f ic e ,  1967), p .  162.
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Members of  Par l iam en t  kept a t t e n t i o n  o f  the Government 

d i r e c te d  a t  t h i s  m a t te r  through ques t ions  addressed to the 

Home S ecre ta ry  i n  Par l iam en t .  These ques t ions  brought f o r t h  

the  repea ted  comment t h a t  the m a t te r  was indeed under s tudy 

by the Government.

Fu r the r  impetus fo r  focusing a t t e n t i o n  upon crime com­

pensation  programs was given by the p u b l ic a t io n  i n  Great
12B r i t a in  i n  1959 o f  a document d e a l in g  w i th  penal reform.

The idea of r e s t i t u t i o n  was emphasized i n  t h i s  r e p o r t  bu t  

Miss F r y ' s  sugges t ions  regarding  compensation as being p r e ­

f e ra b le  were noted and i t  was announced t h a t  the Government 

would form a "working par ty"  to examine her  proposals  in  

d e t a i l  to see whether they  might be made operab le .  This 

Working P a r t y ' s  r e p o r t  appeared in  June ,  1961.^^ The focus 

o f  a t t e n t i o n  i n  t h i s  r e p o r t  i s  upon the p r a c t i c a l  problems 

bel ieved  l i k e l y  to emerge in  the  a d m in i s t r a t io n  of  the 

scheme. P o t e n t i a l  d i f f i c u l t i e s  and problems were emphasized 

to the e x te n t  t h a t  i t  has been suggested th a t  " the r e p o r t  

gave the impression of  being more concerned with f ind ing  

d i f f i c u l t i e s  than  w i th  t ry ing  to  overcome them.

l^G rea t  B r i t a i n ,  Penal P ra c t i c e  in  A Changing S o c ie ty . 
Cmnd. 6l;5, 1959.

^^Great B r i t a i n ,  Compensation fo r  Victims o f  Crimes o f  
Violence, Cmnd. llj.06, I 961. '

l^B. J .  Cameron, "Compensation fo r  Victims of Crime: 
The New Zealand Experiment," Jou rna l  o f  Public Law. XII 
(1963), p. 369.
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N ev er th e les s ,  the Working P a r ty  did s e t  f o r t h  s ix  c r i t e r i a  

which i t  b e l iev ed  a crime compensation scheme must s a t i s f y :

(a) i t  must be p o ss ib le  to  j u s t i f y  i t  on grounds 
which do not p o s tu la te  S ta te  l i a b i l i t y  f o r  the 
consequences o f  a l l  cr imes, whether a g a in s t  the 
person or a g a in s t  proper ty ;

(b) i t  must provide an e f f e c t iv e  p r a c t i c a l  means, 
whether by d e f i n i t i o n  or o the rw ise ,  of d i s t i n ­
guish ing  the  types of  crime fo r  which compensation 
i s  to  be paid from those fo r  which i t  i s  not;

(c )  i t  must provide means of d i s t in g u i s h in g  the  d e s e r ­
ving claimant from the undeserving o r  f ra u d u len t  
which w i l l  both be e f f e c t iv e  in  o p e ra t io n  and 
appear m an ifes t ly  f a i r ;

(d) i t  must not p re ju d ice  the work of the c r im ina l  
co u r ts  or of the p o l ic e ;

(e)  i t  must no t  have undes irab le  rep e rcu ss io n s  on the 
Nationa l  Insurance or  I n d u s t r i a l  I n j u r i e s  schemes;

( f ) the co s t  of ad m in is t ra t io n  must no t  be d isp ro p o r ­
t i o n a t e ly  h ig h .15

The Working P a r ty  concluded th a t  th e  most d i f f i c u l t  of 

these  c r i t e r i a  to s a t i s f y  would be the  t h i r d :  "One of the

disadvantages  of a scheme of  any kind would be i t s  vulner­

a b i l i t y  to e x p l o i t a t i o n  by f ra u d u le n t  or undeserving c laim­

a n t s ,  w i th  the consequent p ro b a b i l i t y  o f  i t s  f a l l i n g  in to  

d i s r e p u t e . T h i s  cau t ious  and r a t h e r  u n e n th u s ia s t i c  

a p p r a i s a l  was followed in  tu rn  by two a d d i t i o n a l  B r i t i s h  

s tu d i e s  and r e p o r t s  which were "a good dea l  more soph is ­

t i c a t e d  and l e s s  f r e t f u l . T h e  views of  the  Advisory 

Committee on P o l icy  o f  the Conservative P a r ty  appeared in

^^Cmnd. 11|06, op. c i t . ,  p. 7<

^^I b i d . .  p. q.1.

l?G e is ,  op. c i t . ,  p. 163.
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T AJ u ly ,  1962. This Committee p resen ted  a r e p o r t  most f av o r ­

ab le  to  the  adopt ion  o f  a crime compensation scheme. In 

s t ro n g ,  compell ing language i t  unequivocal ly  endorsed the 

concept of a crime compensation program. I t  favored the 

p r i n c i p l e  o f  the I n d u s t r i a l  I n j u r i e s  Act as a base fo r  a 

crime compensation scheme and suggested t h a t  the  "quest ion  

o f  compensation ought to  be d e a l t  with on i t s  own m e r i t s ,

An a d d i t i o n a l  boost  was given to  crime compensation programs 

s h o r t l y  a f te rw ards  when the Council of J u s t i c e ,  the  B r i t i s h  

s e c t io n  o f  the I n t e r n a t i o n a l  Commission of  J u r i s t s ,  which

had s e t  up i t s  own working committee to  propose a p r a c t i c a l
20scheme, i s su ed  i t s  r e p o r t .  The sugges t ion  t h a t  a compen­

s a t i o n  scheme should be adopted was accepted by t h i s  com­

m i t t e e ,  I t s  concern was w i th  th e  s t r u c t u r i n g  of the scheme, 

w i th  the  emphasis being placed upon the  avoidance and over­

coming o f  p o t e n t i a l  d i f f i c u l t i e s  and upon p lanning  to  f a c i l ­

i t a t e  th e  a d m in i s t r a t io n  of  the scheme.

Subsequently ,  these  r e p o r t s  prepared in  B r i t a i n  led to
21P ar l iam en ta ry  debates and u l t im a te ly  to  adopt ions  of  crime

T AConservative P o l i t i c a l  Centre,  Victims of  Violence 
(London: Ju ly  1962),

l ^ i b i d . .  p, 17.

^ O ju s t lce  (S o c ie ty ) ,  Compensation fo r  Victims of Crimes 
o f  Violence (London: Stevens & Sons, I 962).

^^Great  B r i t a i n ,  "Crimes of  Violence:  Compensation f o r
V ic t im s ,"  Par l iam enta ry  Debates ,  House of  Lords ,  2I4.5 (Dec. 

1962, co l s ,  211-5-319.
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compensation programs in  Great B r i ta in  and New Zealand,

New Zealand c lo s e ly  followed the B r i t i s h  i n v e s t i g a t i o n s

and r e p o r t s  and based i t s  dec is ions  upon them. No o f f i c i a l

documents, papers ,  o r  a r t i c l e s  were published in  New Zealand

as a prelude to i t s  adopt ion  of a compensation scheme, "The

New Zealand b i l l  was prepared in  the Advisory S ec t ion  of  the

Department o f  J u s t i c e ,  d r a f t e d  by the P ar l iam en ta ry  Law
22Draftsman, and in t roduced  as a Government measure,"

Meanwhile, i n  the  United S ta te s ,  the B r i t i s h  a g i t a t i o n  

began to s t im u la te  some, but not  much, i n t e r e s t  i n  crime 

compensation programs. The f i r s t  se r ious  academic cons ide­

r a t i o n  here co n s is ted  o f  the  p u b l ic a t io n  o f  a symposium in 

which f iv e  American c r im in a l  law p ro fe sso rs  responded i n  

a r t i c l e s  to  Miss F r y ’s 19^7 " Ju s t ic e  fo r  V i c t i m s . O f  

these  a r t i c l e s ,  one i s  l im i te d  to  d iscu ss in g  the  d i f f i c u l ­

t i e s  t h a t  would l i k e l y  a r i s e  were th e  proposa l  adopted; one 

p resen ts  a comparative s tudy  of victim compensation. The 

o th e r  th ree  may be c h a ra c te r i z e d  as providing a r e l e a s e  f o r  

h o s t i l e ,  s u b j e c t i v e ,  " a la rm is t "  conc lus ions .^^

Cameron, l o c .  c i t ,

^^"Compensation f o r  Victims of  Criminal Violence: A
Round T ab le ,"  Jou rna l  of  Public Law, VIII (1959),  In a d d i­
t i o n  to Margery i ' r y ’s " J u s t i c e  f o r  V ic t im s,"  which i s  
r e p r in t e d  here ,  "Comment on the P ro p o s a l , " i s  made by Fred 
E, Inbau, Prank VT, M i l l e r ,  Henry Weihofen, Gerhard 0, W, 
Mueller ,  and Helen S i lv in g ,

^^Cf, the e v a lu a t io n  of  Robert D, C h i ld re s ,  "Compensa­
t i o n  fo r  Criminally  I n f l i c t e d  Personal I n j u r y , "  New York 
U n iv e r s i ty  Law Review. XXXIX (196^), pp. 4.52-l|55*
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Although random a r t i c l e s  began making t h e i r  appearance 

in the United S t a t e s  in  the e a r ly  1 9 6 0 's ,  i t  was no t  u n t i l  

crime compensation programs had been adopted in  Great  B r i t a i n  

and New Zealand t h a t  ex tensive  t r ea tm en t  was af fo rded  the 

s u b je c t  h e re .  The middle and l a t e  1960 's  produced a vas t  

l i t e r a t u r e  in  Ü. S, p u b l ic a t io n s  concerning the many f a c e t s  

of crime compensation programs; the i d e o lo g ic a l  a s p e c t s ,  

the s o c i a l  a s p e c t s ,  the l e g a l  a s p e c t s ,  the economic a s p e c t s ,  

the a d m in i s t r a t i v e  a s p e c t s ,  and v a r i e t i e s  and combinations 

of  th e s e .  The c h i e f  vehic le  fo r  the  p r e s e n ta t io n  o f  an a ly ­

ses of  th e  s u b j e c t  became law school jou rna ls  and le g a l  
25

reviews. A major c o n t r ib u t io n  was made to  the  l i t e r a t u r e  

on the  s u b je c t  by the  p u b l ic a t io n  of  a second symposium i n  

1965, Many of  the  gaps and omissions in  the  l i t e r a t u r e  

were being a f fo rd e d  a t t e n t i o n  and i n v e s t i g a t i o n .  Severa l  

in d iv id u a l s  began to make a s p e c i a l t y  of  the s u b je c t  and

^The r e a d e r  i s  r e f e r r e d  to  the  " Journa ls"  s e c t io n  of  
the Bib liography  of  t h i s  paper f o r  a comprehensive account 
of  these  a r t i c l e s ,

"Compensation to  Victims o f  Crimes of  Personal  Vio­
lence :  An Examination of the Scope of  the Problem,"
Minnesota Law Review. L (Dec, 1965), 211-310: Gerhard 0, W.
M uel le r . ' 'Compensation for Victims of  Crime; Thought Before 
Action, pp. 213-221; Marvin E, Wolfgang, "Victim Compensa­
t io n  in  Crimes of  Personal  V iolence,  pp. 232-2^1; Stephen 
Schafer ,  " R e s t i t u t i o n  to Victims of  Crime -  An Old Correc­
t i o n a l  Aim Modernized," pp. 23^-25^; Ralph W, Yarborough,
"S, 2155 of  the  89 th  Congress - The Criminal I n ju r i e s  Com­
pensa t ion  A c t ,"  pp. 255-270; Robert C h i ld re s ,  "Compensation 
f o r  Crim inally  I n f l i c t e d  Personal  I n ju r y , "  pp. 271-203;
James E, S t a r r s ,  "A Modest Proposal  to  Insure  J u s t i c e  f o r  
Victims o f  Crime," pp. 285-310.
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27authored m u l t ip le  a r t i c l e s .  While many of the a r t i c l e s  

which appeared in  t h i s  period added to  the sura of  knowledge 

regard ing  th e  s u b je c t ,  many simply reworked ground a l re ad y  

covered. In p a r t i c u l a r ,  r e p e t i t i o n  became apparen t  in  h i s ­

t o r i c a l ,  d e s c r i p t i v e ,  and id e o lo g ic a l  t rea tm en ts .  But 

the re  was a stopping s h o r t  i n  some areas  with  l i t t l e  or  no 

t rea tm en t  r e s u l t i n g .  This has been e s p e c ia l ly  so r e sp e c t in g  

a d m in i s t r a t iv e  a sp ec ts  of the programs. In sum, much of  the 

formal academic co n s id e ra t io n s  of  the s u b je c t  has been i n t r o ­

ductory  in  na tu re  and w ithou t  s t im u la t io n  toward comprehen­

s iv e n es s ,  There have been some noteworthy e f f o r t s  made t h a t  

have c o n t r ib u te d  to the  l i t e r a t u r e ,  but these  a re  excep t­

io n a l  t rea tm en ts  of  only s e le c te d  aspects  of  the  s u b j e c t .

2 7 c f ,  Robert C h i ld re s ,  "The Vict ims,"  Harpers* Maga­
z i n e . A p r i l ,  1961|, pp, 159-162; "Compensation for  Crim inally  
I n f l i c t e d  Personal  I n j u r y , "  New York U nivers i ty  Law Review 
XXXIX (1961;), pp, l;!^i;-I;71 ; "Compensation fo r  Criminally  
I n f l i c t e d  Personal  I n ju r y , "  Minnesota Law Review, L (1965), 
pp, 271- 283, Glenn E, Floyd, "Massachusetts '  Plan to  Aid 
Victims of  Crime," Boston U n iv e r s i ty  Law Review. XLVIII 
(1966) ,  pp, 360-371 ; ''Victim' Compensation F lans ,  " American 
Bar A ssoc ia t ion  J o u r n a l , LV (1969), pp, 159-161; "Compensa- 
t io n  to  Victims" of Violent Crime," Tulsa Law Jo u rn a l .  VI 
(1970) ,  pp, 100-ll;5, G i lb e r t  Geis, "Experimental De^sign 
and the Law: A Prospectus f o r  Research on Victim-Compensa-
t io n  in  C a l i f o rn i a , "  C a l i f o rn i a  Western Law Review. I I  
(1966),  pp. 85-91; and Dorothy Z ie tz ,  " C a l ï fo rn ïa ' s Program 
of  Compensation to Crime Vict ims,"  The Legal Aid B r ie f c a s e , 
XXV (1966),  pp, 66-69; "Who i s  Responsible fo r  the Victim 
of  V io len t  Crime?" Socia l  J u s t i c e  Review. 61 (Apr i l  1968), 
pp, 8-12; "Correc t ion  and Programs of Compensation to  Vic­
tims o f  V io len t  Crime," American Journa l  of C orrec t ion ,
J a n , -F e b . ,  1968. pp, 19-21; "Compensation f o r  Crime Victims 
and the P o l i c e , "  P o l ic e .  May-June, 1969, pp. 55-59,
Stephen Schafer ,  ^ R e s t i t u t i o n  to Victims o f  Crime -  An Old 
C o r rec t io n a l  Aim Modernized," Minnesota Law Review. L 
(1965), pp. 2i;3-265; "Victim Compensation and R e s p o n s ib i l i ty ,  
Southern C a l i fo rn ia  Law Review. XLIII (1970), pp, 55-67.
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O f f i c i a l  pub l ic  in q u i r i e s  i n  the  United S ta te s  i n to  

crime compensation programs have been undertaken in  a 

h e l t e r - s k e l t e r  manner in comparison to  o f f i c i a l  i n q u i r i e s  

launched in  Great B r i t a i n .  "Some S ta te s  have gone t h e i r  

way along s in g u l a r l y  unique p a th s ,  in  e f f o r t s  inaugurated 

and impelled p r im a r i ly  by one or two persons;  o th e r  S t a t e s ,  

usua l ly  th e  l a r g e r  and more m e tro p o l i ta n  ones, have under­

taken l e g i s l a t i v e  inqu i ry  in to  v ic tim compensation and o f ten

e l i c i t e d  views q u i t e  d i f f e r e n t  from any put  forward in
28e i t h e r  New Zealand or Great B r i t a i n , "  A t ten t ion  in  these  

public  i n v e s t i g a t i o n s  and hear ings  has focused f o r  the  most 

p a r t  upon the  "ph i lo so p h ica l"  j u s t i f i c a t i o n  f o r  a crime 

compensation program, the p o t e n t i a l  co s ts  of such a program, 

and the  c o n s id e ra t io n  of " p r a c t i c a l "  problems l i k e l y  to  be 

encountered in  the a d m in is t r a t io n  of the scheme. Conclusions 

following these  a p p ra i s a l s  have tended to be s im i l a r :  ( l )

there  i s  " j u s t i f i c a t i o n "  fo r  such programs, (2) cos ts  can 

be kept w i th in  "reasonable"  l i m i t s ,  and (3) a l though th e re

pO
G eis ,  " S ta t e  Compensation to  Victims of V iolent  

Crime," op. c i t . .  p. 16?. For o f f i c i a l  s t a t e  i n q u i r i e s  
in to  the s u b j e c t  see Wisconsin, Compensation f o r  Victims of 
Crime, L e g i s l a t i v e  Reference Bureau, Research B u l l e t in  66-1 
(Ju ly ,  1966), pp. 1-29; New Je r se y ,  Senate Committee on Law 
and Pub l ic  S a fe ty ,  Public  Hearing on Senate B i l l  No. 28lx - 
providing f o r  compensation fo r  the innocent victims of 
crimes. (Nov. 30. 1966j .  pp. 1-91: New York. Governor Rocke­
f e l l e r ’ s Conference on Crime, Astor H o te l ,  New York C i ty ,  
A pri l  21-22, 19&6, pp.^186-192 and Dec. 15, 196?, pp. 1-208; 
I l l i n o i s ,  Report o f  the  Commission on Compensation to Vic- 
tims o f  Crimes of Violence, 7ij- Gen. Assy, (Jan. 30 , 196?),  
pp, 2-25; M assachuset ts ,  The S pec ia l  Commission on the Com­
pensa t ion  of Victims of V io len t  Crimes, Report ( Ju ly ,  196?)» 
PP* 7"32.
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are  numerous " p r a c t i c a l "  d i f f i c u l t i e s  to  be overcome in  the  

a d m in is t r a t io n  of  t h e  scheme, these  d i f f i c u l t i e s  are  not 

in s o lu b le .  The s p e c i f i c s  do of course r e f l e c t  v a r i a t i o n s  

in  the suggested  ways to  proceed, "In the  in s tan ce  of v i c ­

tim compensation, the m er i t s  as w e l l  as the drawbacks of 

the f e d e r a l  n a tu re  of  American so c ie ty  in  regard  to  d e t e r ­

mination and e s tab l i sh m e n t  o f  the  ’b e s t '  p a t t e r n  of l e g i s l a -
29t iv e  procedure a re  c l e a r l y  d i s c e r n i b l e . "

At p r e s e n t ,  the neg lec ted  a reas  of  t h i s  s u b je c t  t h a t  

need a t t e n t i o n  a re  f o r  the  most p a r t  r e l a t e d  to  the  ope ra ­

t i o n  and a d m in i s t r a t i o n  of  e x i s t i n g  programs. The time i s  

r i p e  f o r  a d d i t i o n a l  i n v e s t i g a t i o n  i n  these  a r e a s .  Such 

i n v e s t i g a t i o n  i s  undertaken he re .  Also» no th ing  has been 

done in  o th e r  a r e a s  to  draw to g e th e r  what has been at tempted 

in  terras of r e s e a r c h  and r e p o r t in g  fo r  the purpose of p e r ­

m i t t in g  a broad overview. A major i n t e g r a t i v e  e f f o r t  i s  

needed and i s  a t tem pted  here .  There has now been s u f f i c i e n t  

experience w i th  o p e ra t in g  crime compensation programs and 

the l i t e r a t u r e  has advanced to the s t a t e  where ev a lu a t io n s  

and conc lus ions  rega rd ing  program performance a r e  w arran ted .  

But r e s e a r c h  i n  t h i s  area  needs to go beyond what has been 

accomplished to  d a te  in  terras of  i n t e g r a t i o n  and adminis­

t r a t i v e  a n a l y s i s .  These a r e  o b je c t iv e s  which t h i s  paper 

a t tem pts  to a c h ie v e .  A t te n t io n  i s  d i r e c t e d  here  to  a reas

29oe is ,  I b i d .
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such as the se  t h a t  have not been thus f a r  developed in  the 

emerging l i t e r a t u r e  of  the  f i e l d ,  A c o n t r ib u t io n  to t h i s  

l i t e r a t u r e  i s  a t tem pted  which w i l l  both in c re a s e  the under­

standing of t h a t  which has su rfaced  and add to i t  by con­

t r i b u t i n g  to the comprehensiveness w i th  which the s u b je c t  

i s  t r e a t e d .  A number o f  a reas  w ith in  the  a d m in i s t r a t iv e  

sphere o f  the s u b j e c t  r ece iv e  a t t e n t i o n  here  f o r  the f i r s t  

t ime. Other a rea s  a re  r e l a t e d  in  new ways. For example, 

in  s p i t e  of  i d e o lo g ic a l  cons ide ra t ions  having rece ived  so 

much a t t e n t i o n  in  the l i t e r a t u r e  and i n  l e g i s l a t i v e  d e l i b ­

e r a t i o n s ,  th e re  has been no a t tem pt  to  comprehensively 

cons ider  t h i s  a r e a  o f  the s u b je c t .  This i s  undertaken here .  

The r a t i o n a l i z a t i o n s  and j u s t i f i c a t i o n s  t h a t  have been 

o ffe red  in  favo r  of  and a g a in s t  the c r e a t i o n  o f  crime com­

pensa t ion  programs a re  f u l l y  t r e a t e d ,  f o r  the  f i r s t  t ime.

The r o l e  o f  the opinion leaders  who have supported crime 

compensation programs i s  analyzed a long w i th  t h e i r  s t r a t e g i e s ,  

inc lud ing  t h e i r  use o f  the in d iv id u a l  case o f  misfor tune to  

gene ra te  p u b l ic  sympathy and support  f o r  crime compensation 

p la n s .  Their  emphasis on doing something c o l l e c t i v e l y  to 

aid crime v ic t im s  i s  exp lo red .

The impact o f  crime s t a t i s t i c s  and the  manner i n  which 

they a re  p resen ted  to the  public  a re  s u b j e c t s  given a t t e n t i o n  

h e re .  Their  r o l e  i n  c o n t r ib u t in g  to p e rce p t io n s  o f  danger 

and conceptions of  need i s  ev a lu a ted .  The m a n ife s ta t io n s  of 

a genera l  d e t e r i o r a t i o n  o f  the f e e l i n g  o f  w el l -be ing  are
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descr ibed  and evaluated from the p erspec t ive  of one who i s  

i n t e r e s t e d  i n  the s t reng then ing  of  s o c ie ty  and the pe rp e tu ­

a t io n  o f  dem ocrat ic  va lues .

The r e a l i t i e s  of crime a re  a l s o  app ra ised .  The r e l a ­

t io n s h ip  between one 's  chances o f  becoming a crime vic tim 

having in c rease d  g r e a t l y  in  r e c e n t  years  and the inc reased  

f e a r  of crime i s  examined. The p o t e n t i a l  impact o f  a c cu ra te  

crime r e p o r t i n g ,  which would show t h a t  more crime occurs 

than i s  r e p o r t e d ,  i s  a l s o  given a t t e n t i o n .

D espi te  so much appa ren t  concern w ith  the  c o s t s  of 

op e ra t in g  crime compensation programs, l i t t l e  has been 

done to examine these  c o s t s .  Here,  f o r  the f i r s t  t ime, 

c o s t  d a ta  f o r  ope ra t ing  programs i s  comprehensively assem­

bled  and ana lyzed .

Emerging p o l i t i c a l  c o n s id e r a t i o n s ,  inc lud ing  proposa ls  

f o r  n a t io n a l  g r a n t - i n - a i d  l e g i s l a t i o n  which a re  c u r r e n t ly  

being cons idered  in  Congress, a re  reviewed and t h e i r  l i k e l y  

impact upon fu tu re  program adoptions i s  ev a lu a ted .

While t h i s  s tudy r e l a t e s  and analyzes  the development 

o f  crime compensation programs, i t  w i l l  co n cen t ra te  p r im ar ­

i l y  upon p o l ic y  i s su es  and d e c i s io n s  r e l a t e d  to  the op e ra ­

t io n  and a d m in is t r a t io n  of the programs. By sp e c i fy in g  the 

o b je c t iv e s  o f  a crime compensation program and studying the 

f e a t u r e s  of  o p e ra t io n a l  programs, t h i s  study w i l l  seek to 

fo rm ula te  e x p l i c i t  c r i t e r i a  f o r  such programs. An adm inis­

t r a t i v e  a n a ly s i s  o f  t h i s  scope and na tu re  has no t  been
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undertaken befo re .  Of p a r t i c u l a r  i n t e r e s t  i s  the incorpo­

r a t i o n  here of opinions of  program a d m in i s t r a to r s  regarding 

s p e c i f i c  a sp ec t s  of  crime compensation programs. P a r t  of 

the r e s e a r c h  e f f o r t  has cons is ted  of  secur ing  in d ic a t io n s  

o f  p re fe rence  from these  a d m in i s t r a to r s .  Their  opinions 

and conclus ions  are  here comprehensively assembled and con­

s ide red  f o r  the  f i r s t  time.

The o b je c t s  o f  i n v e s t ig a t io n  here r e f l e c t  the  s p e c ia l  

i n t e r e s t s  o f  the  p o l i t i c a l  s c i e n t i s t  in the t h e o r e t i c a l  

p lace  and r o l e  o f  c r im ina l  in ju ry  compensation programs.

One a s p ec t  o f  th i s  concern i s  the r e l a t i o n s h i p  between the 

s t a t e  and the in d iv id u a l .  Considerable a t t e n t i o n  i s  th e r e ­

f o r e  devoted to  a co n s id e ra t io n  of the reasons  fo r  the 

emerging conception t h a t  a problem e x i s t s ,  so f a r  as the 

v ic t im  of  crime i s  concerned. Some of the ques t ions  fo r  

which answers a re  sought he re  a re ;  What has been the r e l a ­

t io n s h ip  between the s t a t e  and the vic tim o f  crime? How 

and why has t h i s  r e l a t i o n s h i p  come to be what i t  i s ?  Why 

has th i s  r e l a t i o n s h ip  been c r i t i c i z e d  fo r  f a i l i n g  to pro­

vide adequate ly  fo r  the  v ic t im  of  crime? Who have the 

c r i t i c s  been and what have t h e i r  con ten t ions  been? 'What 

a re  the  c h ie f  f a c t o r s  t h a t  have accounted fo r  the recep ­

t i v i t y  given these c r i t i c s  and t h e i r  pe rsuas ive  e f f o r t s ?  

Answers to  these  ques t ions lead here to  a f u r t h e r  cons idera­

t io n  which i s  the emergence of a p a r t i c u l a r  suggested way 

to meet a f e l t  problem: the c r e a t io n  of p u b l ic  c r im ina l
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In ju ry  compensation programs. There fo l lows a review o f  

the s t r u c t u r in g  and opera t ion  of these  programs as a means 

of eva lua t ing  t h e i r  e f f e c t iv e n e s s  in meeting or being able 

to  meet the f e l t  needs of both the s t a t e  and the in d iv id u a l  

in  t h i s  a r e a .  S p ec i f ic  recommendations fo r  improvement 

accompany these  eva lua t ions  where improvement i s  thought 

to be d e s i r a b l e .

The above are  th e  major areas  t h a t  have been d e l in e a te d  

for i n v e s t i g a t i o n  h e re .  In a l l  of these  a r e a s ,  i t  i s  f e l t  

t h a t  t rea tm ent h e r e to fo r e  afforded has been inadequate,  

incomplete,  or  n o n e x i s te n t .  I t  i s  the goa l  and purpose of 

t h i s  study to c o n t r ib u t e  to the development of  the  s u b je c t  

by concen t ra t ing  upon and in c re as in g  knowledge in  these  

a r e a s .



CRIMINAL INJURY COMPENSATION PROGRAMS; AN ANALYSIS 

OF THEIR DEVELOPFiENT AND ADMINISTRATION

CHAPTER I

JUSTIFICATIONS OFFERED TO CREATE COMPENSATION PROGRAMS TO 

AID VICTIMS OF VIOLENT CRIMES Sc SOME REBUTTALS 

A v a r i e t y  o f  r a t i o n a l i z a t i o n s  to  support  the c r e a t io n  

o f  c r im in a l  i n j u r y  compensation programs has appeared.

Some r a t i o n a l i z a t i o n s  have a l so  been o f fe red  in  o ppos i t ion  

to  such programs. Here, a t t e n t i o n  i s  d i r e c te d  to  these  

r a t i o n a l i z a t i o n s ,  pro and con. They are  ca tegor ized  and 

given a t t e n t i o n  in d iv id u a l ly .  There i s  i n e v i t a b ly  some 

overlapping  in  the s t r u c tu r in g  o f  such c a te g o r ie s  and in  

a t tem pts  to  d i f f e r e n t i a t e  com plete ly ,  var ious  a l l e g a t i o n s ,  

s ta tem ents  of  suppor t ,  r e b u t t a l s ,  and counter  co n ten t io n s .  

The s ta tem en ts  is sued ,  the a r t i c l e s  au thored ,  and the  

recorded v e r b a l i z a t io n s  a re  o f t e n  composites o f  su b s tan ­

t i a t i o n s ,  Within these l i m i t a t i o n s ,  the  themes and con­

t e n t io n s  o f f e re d  by suppor te rs  and opponents o f  these  

programs w i l l  be s c ru t in iz e d  and eva lua ted .

18
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T h e o re t i c a l  R a t io n a l iz a t io n s  — A ff irm ative

S oc ie ty  p r o h ib i t s  the  In d iv id u a l  from e f f e c t i v e l y  
p ro te c t in g  h im self  and then d e f a u l t s  on I t s  respon­
s i b i l i t y  to  p r o te c t  him. I t  t h e re fo r e  has the  du ty  
to compensate the  v ic t im .

Probably the  most common argument put forward to  j u s ­

t i f y  a compensation program of the scope of t h a t  cons idered  

here I s  t h a t  the s t a t e  den ies  c e r t a i n  in d iv id u a l  a c t io n s  

t h a t  might be thought to  be s e l f - p r o t e c t i v e  and then f a l l s  

to h a l t  crimes o f  v io lence .  According to  Margery Fry,  " the  

S ta te  which fo rb id s  our going armed In  s e l f -d e fen c e  cannot

disown a l l  r e s p o n s i b i l i t y  f o r  i t s  o cc a s io n a l  f a i l u r e  to pro- 
30t e c t . " Since Miss Fry i s  g e n e ra l ly  g iven  c r e d i t  f o r  

being the  o r i g i n a t o r  o f  modern day compensation p la n s ,  her  

p o p u la r iz a t io n  of t h i s  r a t i o n a l e  gave I t  a head s t a r t  In  

claiming the a t t e n t i o n  o f  o th e rs  sympathetic  to  her  goa ls  

and hopes.

One of  the  f i r s t  Americans, and c e r t a i n l y  the  most 

p re s t ig eo u s  of  the e a r l y  American su p p o r te r s  o f  compensa­

t io n  p la n s ,  to  adopt Miss F r y ' s  j u s t i f i c a t i o n  for  compensa­

t io n  p lans  was Arthur  J ,  Goldberg, He contends t h a t  " the  

v ic t im  of  a robbery or  an a s s a u l t  has been denied the  ' p r o ­

t e c t i o n '  o f  the laws In  a very r e a l  s e n se ,  and s o c ie ty
31should assume some r e s p o n s i b i l i t y  fo r  making him whole,"

3ÛMargery F ry ,  " J u s t i c e  fo r  V ic t im s ,"  In  "Compensation 
fo r  Victims of  Criminal V io lence ,"  Jo u rn a l  o f  Public  Law, 
VIII  (1959),  p. 193; p r in te d  o r i g i n a l l y  In  London Observer,  
Nov, 10, 1957.

3^Arthur J ,  Goldberg, "E qua l i ty  and Government," New 
York U n iv e r s i ty  Law Review. XXXIX (A p r i l ,  196^1, p, 221+7”"
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Probably the  second moat p res t igeous  American to 

espouse compensation p lans  has been former Ü, S, Senator 

Ralph Yarborough of Texas.  In ad d i t io n  to  being w e l l -  

known and widely r e s p e c te d ,  he has had the advantage of  

having had access  to  the  a t t e n t i o n  g e t t i n g  devices  a v a i l ­

ab le  to  a United S ta t e s  Senator .  He s t a t e s  t h a t :

We have t o l d  our people t h a t  they w i l l  be b es t  
p ro tec ted  i f  law enforcement i s  l e f t  to  the  Government, 
n o t  to the p r i v a t e  person.  Having encouraged our peo­
p le  to  go out  i n to  the  s t r e e t s  unpro tec ted ,  we cannot 
deny t h a t  t h i s  pu ts  a s p e c i a l  o b l ig a t io n  upon us to 
see  t h a t  th e se  people g.%e, in  f a c t ,  p ro tec ted  from the 
consequences o f  c r im e .32 .....r " — ]— —

This r a t i o n a l i z a t i o n  has been a r e c u r r in g  theme in  Senator

Yarborough’s e f f o r t s  to ga in  public  support  fo r  compensation 
33p la n s .  As time has passed .  Senator Yarborough has r e f in e d  

h i s  r a t i o n a l i z a t i o n  somewhat but has maintained h is  a t t a c h ­

ment to  the  same argument. More r e c e n t l y ,  he s t a te d  t h a t :

S o c ie ty ’s r e s p o n s i b i l i t y  to the v ic t im s of  crimes 
o f  v io lence  i s  d i r e c t l y  r e l a t e d  to  s o c i e t y ’s d e r e l i c ­
t io n  in  f u l f i l l i n g  i t s  r e s p o n s i b i l i t i e s  fo r  p reserv ing 
law and o rder  w i th in  the s o c i e t y .  Unlike an e a r l i e r  
time in  our h i s t o r y  when c i t i z e n s  bore arms and l a rg e ly  
were re sp o n s ib le  f o r  t h e i r  own p r o te c t io n ,  various laws, 
i n s t i t u t i o n s ,  and mores w i th in  to d a y ’s s o c ia l  s t r u c t u r e  
e x i s t  as a pledge t h a t  s o c ie ty  w i l l  provide p r o te c t io n .  
When so c ie ty  f a i l s  i n  i t s  assumed duty  to p ro te c t  i t s  
c i t i z e n s ,  s o c i e ty  ought to have the r e s p o n s i b i l i t y  o f  
compensating the innocent  v ic t im  fo r  h i s  personal  pain 
and I n j u r y . 3%

32u, S . ,  Congressional Record. 89th Cong., 1 s t  S e s s , ,  
1965, CXI, P a r t  10, li*.031.

33Ralph W. Yarborough, "We Should Compensate The Vic­
tims of  Crime," The Student Lawyer J o u rn a l .  A p r i l ,  1966, p. 7-

3^U, S . ,  Congressional Record, 91s t  Cong., 1 s t  S e s s . ,  
1969, CXV, P a r t  1 ,  793.
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Senator Yarborough has a l so  taken the  oppor tun i ty  a v a i l a b l e  

to  him to  have th e  comments o f  o th e rs  committed to  the pages 

o f  th e  Congressional Record to support  h i s  own views. One 

such i n s e r t i o n  inc ludes  the comments o f  Marshall  McNeil, 

o r i g i n a l l y  published in  the  Washington Dally News, May Ij.,

1967. R e f e r r i n g  t o  t h e  v i c t i m  o f  c r i m e ,  Mr, M c N i e l  w r i t e s  

t h a t :

Once he might have c a r r i e d  a gun to p r o t e c t  him­
s e l f  from violence in  the s t r e e t s .  He can do t h a t  no 
more. In s tea d ,  he i s  assured of p ro te c t io n  by " s o c i e t y , ” 
which uses h is  tax  money to  c r e a te  a po l ice  fo rce  to 
s h ie ld  him from the mugger.

HAS ALMOST NO RECOURSE
When th i s  p ro te c t io n  fo r  which be has paid and 

which he has been taugh t  to  expect f a i l s ,  the v ic t im  
has almost no r e c o u r s e .35

Others have embraced t h i s  r a t i o n a l i z a t i o n ,  in c lu d in g  

U. S. R ep resen ta t ive  Abner J .  Mikva o f  I l l i n o i s .  He 

r e c e n t ly  supported l e g i s l a t i o n  to c r e a te  a compensation 

program in  the  D i s t r i c t  of Columbia on the  b a s i s  t h a t :

• . . when a v ic t im  i s  in ju red  by a c r im in a l  a c t ,  
s o c ie ty  has f a i l e d  in  i t s  fundamental r e s p o n s i b i l i t y  
to  t h a t  c i t i z e n .  Socie ty  has f a i l e d  to  c a r ry  ou t  the 
b a s ic  purpose fo r  which governments are i n s t i t u t e d  
among men and fo r  which they are supported w i th  ta x e s ,  
p o l i t i c a l  p a r t i c i p a t i o n ,  and in  o ther  ways. I t  i s  t h i s  
f a i l u r e  of  the system to p r o t e c t  an in d iv id u a l  c i t i z e n  
f o r  which we seek to  compensate victims of  c r i m e . 3»

There i s  the  im p l ica t io n  in  t h i s  l in e  of  reason ing

t h a t ,  i f  l e f t  alone by the s t a t e ,  the in d iv id u a l  could

3^U. S . ,  Congressional Record. 90th Cong., 1 s t  S e s s . ,  
1967, CXIII, P a r t  9, 1190$.

3^U. s . .  Congress, Senate, Committee on the D is t r ic t  of
Columbia, Hearings. Compensation of Victims of Crime, 91st
Cong. ,  Is t  Ses s . , 19&9, pi 58.
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p r o t e c t  h im s e l f .  That the  in d iv id u a l  was ever ab le  to  do 

t h i s  seems to  be denied by th e  con ten t ions  above t h a t  gov­

ernments were e s t a b l i s h e d ,  fo r  one reason ,  to b e t t e r  pro­

t e c t  the  i n d iv i d u a l .  Whether any government could do t h i s  

ab s o lu te ly  seems d o u b tfu l .  Whether being a v ic t im  neces­

s a r i l y  depends upon government " d e fa u l t in g "  i t s  o b l ig a t io n s  

a l so  seems d o u b t fu l ,  a t  l e a s t  to  many. Those who e n t e r t a i n  

such doubts ,  but  who a l so  support  compensation programs, 

have u su a l ly  p re fe r re d  o th e r  r a t i o n a l i z a t i o n s .

By ap p ro p r ia t in g  the f i n e  to  i t s e l f  and in c a r c e r a t in g  
th e  convicted  c r im ina l  the s t a t e  e f f e c t i v e l y  denies  
any remedy to  the  victim o f  crime.

There a re  a m u l t i tude  of d i f f i c u l t i e s  he re ,  occasioned 

in  p a r t  by changes in  c r im in a l  and c i v i l  law never evolving 

to the  po in t  o f  adequate ly  m in i s te r in g  to  the  needs of  the 

vic t im  o f  c r im e .  The r e a l i t y ,  a lmost u n iv e r s a l ly ,  i s  t h a t  

"one r a r e l y  f in d s  an in s t a n c e  in  which th e  victim of  a crime 

can be c e r t a i n  to  expect f u l l  r e s t i t u t i o n .  . . • Where th e re  

i s  no system of  s t a t e  compensation, c i v i l  procedure and 

c i v i l  execut ion  g e n e ra l ly  o f f e r  the v ic tim i n s u f f i c i e n t  

com pensation ."37 "There are  crimes which a re  no t  t o r t s ,  

and vice v e r s a , but i t  i s  impossib le  to  imagine a crime of 

v io lence  which i s  no t  a l s o  a t o r t . "  Although the v ic t im

3?Stephen Schafer ,  The Victim and His Criminal:  A
Study i n  F unc t iona l  R e s p o n s ib i l i ty  (New York; Random 
House, Ï96Ü), p. 26.

3®K. T. Watson, "Law of  Tort :  Criminal I n j u r i e s
Compensation -  Mens Rea M isapp l ied ,"  The New Law Jo u rn a l .  
CXVI (A p r i l  14, 1966), p. 68g.
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of  t o r t  has recourse  to  a c i v i l  s u i t  from which can i s s u e  

an award fo r  damages, p r a c t i c a l l y  speaking,  t h i s  a f fo rd s  

no e f f e c t i v e  remedy. There are  s e v e r a l  reasons  f o r  t h i s .  

F i r s t  th e re  i s  the chance th a t  the  t o r t - f e a s o r  w i l l  n o t  be 

apprehended. The v ic t im  of  crime i s  dependant upon the 

s t a t e  to  apprehend the c r im in a l .  In many cases the re  i s  no 

apprehension .  I f  the re  i s  apprehension ,  the re  are o th e r  

problems t h a t  make recovery  almost as u n l ik e ly  as when 

th e re  i s  no apprehension of the c r im in a l .  One a sp ec t  of 

the g en e ra l  problem i s  t h a t ,  "unhappily ,  those who have a 

p ro p en s i ty  f o r  v io lence ,  a l l  too o f te n  tu rn  ou t  to  be men 

of  s t raw  [w ithou t  f u n d s ] , A n o t h e r  d i f f i c u l t y  i s  t h a t  

"not on ly  does the s t a t e  f a i l  to  help f i n a n c i a l l y  the  v ic ­

tims o f  crime, i t  a c t u a l l y  makes i t  harder  fo r  them to  

secure r e p a r a t i o n  by in c a r c e r a t i n g  the  o f fen d er ,  making i t  

v i r t u a l l y  impossible  f o r  him to  honour any c i v i l  judgment 

t h a t  might be rendered a g a in s t  h i m . B e f o r e  even t h i s  

c i v i l  judgment o f  q u es t io n ab le  value i s  rendered th e re  i s  

y e t  ano ther  problem f o r  the v ic t im  of  crime and perhaps fo r  

the  community as w e l l ;

, . , i t  has long been a shortcoming of  our system 
t h a t  the  victim of  t o r t  i n  h i s  ac t io n  a g a in s t  the  
t o r t f e a s o r  f r e q u e n t ly  i s  no t  even e n t i t l e d  to  r e l y

39l b i d .

^^Allen  M, Linden, The Report of  the Osgoods H a l l  
Study on Compensation f o r  Victims o f  Crime (Toronto: 
bsgoode H a l l  Law School,  1968), p,
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on the  p roba t ive  value of  the t o r t f e a s o r ' s  p r io r  
c r im in a l  conv ic t ion  fo r  the same conduct,  so t h a t  
the  v ic t im  incurs  the f u l l  expense of  a complete 
c i v i l  s u i t ,  un less  he can sue in  forma p a u p e r i s , 
o r  w i th  l e g a l  a id ,  in  which case the community a t  
l a rg e  bears  an unnecessary expense.41

In a d d i t io n  to  the above-mentioned expense, the  v ic t im  

"w i l l  have t o  go through a l l  the an x ie ty  of two p rocesses :  

the c r im in a l  ca se ,  where he must appear as a w i tn e s s ,  bu t  

whence the  f i n e  w i l l  go to  the S t a t e ,  and a c i v i l  c o u r t ,  to 

which he must take h i s  claim f o r  d a m a g e s . S i m i l a r  r e a ­

sons have prompted Page Keeton, Dean, U n iv e r s i ty  o f  Texas 

School o f  Law to support  compensation programs: "Even in

the  r a r e  case  where a person i s  in ju r e d  by a so lv e n t  crim­

i n a l ,  the government 's  d ea l in g  w ith  the o f fen d e r  o f te n  

f o r e c lo s e s  o r  i n t e r f e r e s  w i th  the  p o s s i b i l i t y  o f  c i v i l  

r ecove ry .  The government 's  i n t e r e s t  in  a r r e s t i n g  and im­

p r iso n in g  him prevents  him from earning money th a t  could 

compensate the  v i c t i m . A n o t h e r  reason f o r  the  convicted  

or  a c q u i te d  person not having funds to  pay a c i v i l  judgment 

i s  t h a t  i f  he has had funds the re  i s  a good chance of  t h e i r  

being exhausted in  h is  waging h i s  own defense i n  the  c r im i -

^^Gerhard 0, W. M ueller ,  "Compensation f o r  Victims of  
Criminal Violence: A Round T ab le ,"  Jo u rn a l  o f  Pub l ic  Law.
V I I I  (1959),  p. 234.

42Margery Fry ,  Arms of  the  Law (London: V ictor  
Gollancz ,  1951), p. 125".

S ., Congress, Senate, Committee on the  D is t r i c t
of Columbia, Hearings. Compensation of Victims of Crime.
91st Cong., 1st S ess ., 1969, p. 7^.
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n a l  case .  Thus I t  seems th a t  w i th  any combination of  r e a l ­

i t i e s  t h a t  might face  an i n d i v i d u a l  who has been a v ic t im  

o f  cr ime, h i s  chances fo r  r ecove ry  from the o ffender  make 

i t  p r a c t i c a l l y  impossible f o r  him to gain compensation from 

the o f fe n d e r ,

"The premise t h a t  e i t h e r  the government a s s i s t s  the  

v ic t im s o f  crime or  they s u f f e r  the  consequences a lone ,  

seems to be s u b s t a n t i a t e d  i f  r e l i a n c e  i s  placed upon e x i s t ­

ing c i v i l  remedies.

The s t a t e  has focused i t s  a t t e n t i o n  and r e l i e f  on the  
c r im ina l  to  the  e f f e c t i v e  exc lus ion  of  the  v ic t im  o f  
crime. Expenditures  have been d i r ec ted  toward the  
c r im in a l  and not the  v ic t im .

There a re  severa l  d i f f e r e n t  reasons advanced f o r  ty in g  

compensation programs to  t h i s  j u s t i f i c a t i o n .  Some a rgu ­

ments r e f l e c t  a g e n e ra l  awareness of modern day penal  t h e o r ­

i e s ;  a l l  r e f l e c t  a conception o f  public  monies being spen t  

f o r  var ious  a sp ec ts  of penal  programs. Those who advance 

t h i s  r a t i o n a l i z a t i o n  are  f o r  th e  most p a r t  seeking what 

they perce ive  to  be a ba lanc ing  of  concern shown by the 

s t a t e  to  t h e  c r im in a l  and to  the victim as w e l l ,  "A com­

m i t te e  appoin ted  by Governor R ockefe l le r  to he lp  d r a f t  

recommendations on t h i s  s u b je c t  contends t h a t  compensating 

the vic t ims of  crime i s  a c o r o l l a r y  to providing r e h a b i l i ­

t a t i o n  and o th e r  s o c i a l  s e r v i c e s  to  the p e r p e t r a to r s  o f

k^Wisconsin, L egisla tive  Reference Bureau, Compensation
for Victims of Crime. Research B ulle tin  66-1, July 1966,
p. 7.
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c r i m e , A  s im i la r  in d ic a t io n  of  t h i s  a t t i t u d e  i s  found in  

the remarks of  Aaron J ,  Broder, P re s id en t  of the  New York 

S ta te  A ssoc ia t ion  of T r i a l  Lawyers, d i r ec ted  to a New York 

study c o m m i t t e e , M o s t  o f  the pleas  founded upon t h i s  s o r t  

of  reason ing  a re  n e u t ra l  in  the sense th a t  an e f f o r t  i s  

being made to  g e t  what i s  perceived to be f a i r  t rea tm ent by 

the s t a t e  for  the  victim of  crime. Thus U, S, Senator Mike 

Mansfield o f  Montana, on in troducing  S, 750 to provide com­

pensation  f o r  persons in ju red  by c e r t a in  cr im inal  a c t s ,  

defended h i s  b i l l  by suggesting th a t  " th i s  i s  a time fo r  

Congress to  demonstrate to the people of  America th a t  i t  i s  

as i n t e r e s t e d  in  the problems and su f fe r in g  of victims of  

cr im ina l  a c t s  as i t  i s  in  p ro te c t in g  r i g h t s  of  accused crim­

i n a l s , " ^ ?  The same p o s i t io n  has been taken by Senator Ralph 

Yarborough,^® This s i m p l i s t i c  argument fo r  a f fo rd in g  what i s  

thought to be more equ i tab le  t rea tm ent by the  s t a t e  f o r  the 

vic tims of  crime appeals to  the i n s t i n c t  for  ju s tn e s s .  I t  

c e r t a i n ly  emphasizes the unevenness of  the  p r a c t i c e s  and 

procedures t h a t  have evolved in  terms of c r im in a l  and 

c i v i l  procedures  and which now a re  av a i l a b le  to the crim­

in a l  on th e  one hand and to the vic tim on the o ther  hand.

^^New York Times. Jan .  l 8 ,  1966, 36:1.

^ %ew York Times. Jan ,  15, 1966, 17:3.

^?U. S , , Daily Congressional Record. 92d Cong,, 1 s t  
S ess , ,  1971, CXViï, No,‘"“lb ,  81359.

S . ,  Congressional Record. 89th Cong,, 1 s t  S e s s , ,  
1965, CXI, P a r t  10, 14031,
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ïï. S, R e p re sen ta t iv e  E d i th  Green o f  Oregon a l l e g e s  t h a t :

. • . th e  vic t im  of a crime i s  in  a very r e a l  sense a 
double v ic t im .  He i s  a t t a c k e d  by the a s s a i l a n t ,  o f te n  
b r u t a l l y  bea ten ,  l e f t  s e n s e le s s  by the c r im in a l ,  
s t r ip p e d  of  h is  posse ss io n s ,  h is  body b a t t e r e d  and 
to rn .  At t im es ,  th e re  i s  only death  or permanent 
I n ju ry  to  one who suppor ts  a family or i s  r e sp o n s ib le  
f o r  the  care  of  c h i ld re n .

The a s s a u l t  vic tim a l s o  loses in  ano ther  way. 
S o c ie ty ,  which takes upon i t s e l f  the r e s p o n s i b i l i t y  
o f  r e p r e s s i n g  crime and p rosecu t ing  those who v i o l a t e  
i t s  laws, a t  p resen t  shows l i t t l e  concern f o r  the  v i c ­
tim o f  the  mugger, the r a p i s t ,  or  the murderer .  Where 
the  accused  i s  provided the  important c o n s t i t u t i o n a l  
gu a ran tees  of  a f a i r  t r i a l  and f re e  l e g a l  a s s i s t a n c e ,  
i f  n ecessa ry ,  the  only i n t e r e s t  in  the v ic t im  on many 
occasions  i s  th a t  he i s  in  good enough co n d i t io n  to  be 
a p o s s i b le  w itness  i n  a p ro secu t io n .  He i s  a f fo rded  
l i t t l e ,  even though i t  i s  he t h a t  has su f fe red  the  
m ost ,47

In some i n s t a n c e s ,  r e l a t i n g  o r  suppor t ing  compensation 

programs i n  t h i s  e q u a l i s a t io n  co n tex t  seems to  r e f l e c t  a 

b i t t e r n e s s  t h a t  what i s  cons idered  to  be so much, has been 

provided by the  s t a t e  to  the  c r im in a l .  I t  seems t h a t  except  

f o r  the  e x i s t a n c e  o f  s t a t e  a s s i s t a n c e  or programs f o r  the 

c r im ina l  t h e r e  would probably be l i t t l e  i n t e r e s t  in  the 

f a t e  o f  the  v ic t im , a t  l e a s t  so f a r  as sponsoring govern­

ment programs f o r  h i s  b e n e f i t  a r e  concerned. Consider ,  f o r  

example, the fo l lowing:

P i t y  the  poor v ic tim o f  a mugging. He could be
you.

I f  a su spec t  i s  caught ,  the  fe l low  i s  i n s t a n t l y  
enveloped in  new p r o t e c t io n s  f a b r i c a te d  out  o f  the 
C o n s t i tu t io n  by the  Supreme Court.

The po l ice  must t r e a t  him with c a r e .  They can­
no t  q u e s t io n  him unless h i s  lawyer i s  p r e s e n t .  I f

S . ,  Congressional Record, 89th  Cong., 1 s t  S e s s . ,  
1965, CXI, P a r t  21, 28754.
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he h a s n ' t  got a lawyer, t h e y ' l l  g e t  him one. He 
n e e d n ' t  say a word. But i f  he co n fe s se s ,  chances a re  
h i s  admissions cannot be used ag a in s t  him.

He i s  guaranteed a f a i r  t r i a l  in  which h i s  a t t o r ­
ney employs a l l  h i s  s k i l l s  to c a s t  r ea so n ab le  doubt on 
the  t a l e  o f  violence to ld  by the v ic t im .

I f  the defendant i s  convic ted ,  a reasonab le  e f f o r t  
most o f t e n  i s  made to  t r e a t  him humanely and to see 
t h a t  he i s  adequately housed, c lo thed  and fed  while  
he pays h i s  "debt to s o c i e t y , "  With the  help  o f  
ex p e r t s  h i red  with  tax  funds ,  an a t tem pt  i s  made to 
" r e h a b i l i t a t e "  him so t h a t  he may r e j o i n  t h i s  so c ie ty  
cured of  whatever a i l e d  him.

But h i s  victim? T h a t ' s  another  s to r y .

This seems to  con ta in  the underlying c r i t i c i s m  t h a t  too

much i s  being done fo r  the  suspec t  and th e  c r im in a l .  There

are  those  who contend o t h e r w i s e . T h a t  pub l ic  expend itu res

to  suppor t  penal  programs a c t u a l l y  b e n e f i t  c r im in a ls  i s  a lso
<2a c o n te n t io n  th a t  has been cha llenged .

I t  i s  i n t e r e s t i n g  t h a t  some support  f o r  v ic t im  com­

pensa t ion  programs i s  being generated by a d e s i r e  to 

improve the  s t a t e  of  penal reform. Lord Longford who 

cha ired  the  J u s t i c e  Socie ty  Committee, whose e a r ly  study 

and r e p o r t  on compensation to v ic tims o f  crime a t t r a c t e d  

much a t t e n t i o n ,  has taken t h i s  p o s i t io n .  "He b e l ie v e s  t h a t

^ n .  S . ,  Congressional Record. 90th Cong,,  1 s t  S e s s . ,  
1967, CXIII, P a r t  9» 11905, remarks of  M arsha ll  McNeil 
o r i g i n a l l y  published in  the  Washington D aily  News. May i|., 
1967.

^^Cf. Robert Osterraann, Crime in America (S i lv e r  
Spring ,  Md.: The N ationa l  Observer, 1966J.

5 2 c f .  "The Shame of th e  P r i s o n s ,"  Time. Jan .  18, 1971#
pp. 48-50; 53-52.

^^Justice  (Society), Compensation for Victims of
Crimes of Violence (Londonl Stevens & Sons, 1962), 31pp.
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the g en e ra l  pub l ic  w i l l  not be ready f o r  adequate t r e a t ­

ment f o r  c r im ina ls  u n t i l  they are s a t i s f i e d  t h a t  v ic t im s 

are  r e c e iv in g  proper c a r e .  *We must d e f e a t  the idea  t h a t  

penal re fo rm ers  are  p u t t in g  c r im ina ls  before  the v ic t im s .  

This i s  somewhat akin  to the  recommendations of  the  B r i t i s h  

a d m in is t r a t iv e  o u t l i n e  of  a compensation plan which became 

known as  the  White Paper;

These proposals  are  put forward as a p r a c t i c a l  
method of  meeting what i s  now an acknowledged need 
simply and q u ick ly ,  and of ensuring  t h a t ,  i n  a l l  the 
co n s id e ra t io n  which i s  being given to  new and more 
e f f e c t i v e  methods o f  t r e a t i n g  o f fe n d e rs ,  the s u f f e r ­
ings  of  innocent v ic tims of v io le n t  crime do not go 
unregarded ,55

I t  can be seen th a t  we have a s t r an g e  amalgam of  

suppor t  which focuses i t s  a t t e n t i o n  on the r e l a t i v e  

expend i tu res  d i r e c te d  toward the c r im in a l  and the  v ic t im .  

The emphases and u l t im a te  goals  o r  d e s i r e s  w i th in  t h i s  

group o r  among th e se  s u p p o r te r s  a re  d i f f e r e n t  bu t  a l l  are  

concerned w ith  r e a l i z i n g  through s t a t e  compensation pro­

grams what i s  f e l t  to  be more e q u i ta b le  pub l ic  co n s id e ra ­

t io n  f o r  th e  c r im in a l  and the  v ic t im.

The s t a t e  has a moral o b l ig a t io n  to aid the  innocent 
v ic t im  of v io le n t  c r im e.  I t  i s  " r ig h t"  t h a t  the  s t a t e  
a t tem pt  to  m in i s t e r  to the  needs of  the  v ic t im .

Does the s t a t e  have a moral o b l ig a t io n  to a id  the

innocen t  v ic t im  of  v io l e n t  crime? Many people seem to

51j-The Times (London), Jan .  6, 1970, p. 8e .

Great  B r i t a i n ,  Compensation fo r  Victims o f  Crimes of  
V io lence .  Cmnd, 2323» March, 196^, p. 81 "
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th in k  th a t  I t  does .  For some o f  these people ,  compensation

as a p r e s c r i p t i v e  n e c e s s i ty  stems from t h e i r  i n c l in in g

toward a c e r t a i n  p h i lo s o p h ica l  d i s p o s i t i o n .  They perceive

a "wrong.” Compensation by th e  s t a t e  i s  th e  c u r a t iv e

" r i g h t . " An e x e m p l i f ic a t io n  of  th i s  a t t i t u d e  i s  found in

the remarks o f  the E a r l  o f  Longford, speaking i n  support  of

a compensation program f o r  Great B r i t a in ;

Why a re  we so sure  by now t h a t  th e  S ta te  ought to 
accep t  s p e c i a l  r e s p o n s i b i l i t y  f o r  the v ic t im s  of 
v io lence?  One answer, i f  there  were t im e,  would be 
to  take a whole s t r i n g  of  in d iv id u a l  cases and c h a l ­
lenge anyone to  deny t h a t  i n  these  cases  the  community 
ought to  provide some compensation where i t  i s  not 
provided a t  a l l  o r ,  a t  any r a t e ,  to  p rov ide  much more 
generous compensation,5°

The u t t e r l y  gruesome case h i s t o r y  i s  o f  course  no t  the 

exc lus ive  ploy of the "moral o b l i g a t i o n i s t . "  But i t  can 

be used w i th  t e l l i n g  e f f e c t  by him and i t  i s  d i f f i c u l t  to 

co u n te r .  Urging s t a t e  concern f o r  the "Good Sam aritan ,"  

i t  has a l s o  been suggested t h a t  the  s t a t e  ought to  compen­

s a te  him due to  i t s  moral o b l ig a t io n  to  do so ,  "The moral 

concept involved , . . may be simply s t a t e d :  I f  a man i s

asked to be h i s  b r o t h e r ’s keeper ,  the community, to o ,  owes 

him some b r o t h e r l i n e s s .

There are  many people who support  compensation programs 

due to  t h i s  genuine,  s in c e re  f e e l i n g  or a t tachm ent  to  the

^^Great B r i t a i n ,  "Crimes of Violence: Compensation f o r
V ict im s,"  Par l iam enta ry  Debates (Lords),  21̂ .$ (Dec. 5» 1962), 
c o l .  247 .

^^E d ito r ia l ,  New York Times. Nov. 20, 1965, 34:2.
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conception o f  moral o b l ig a t io n .  There are o th e rs  who 

no doubt a l i g n  themselves with  t h i s  r a t i o n a l i z a t i o n  simply 

as a m a t te r  o f  convenience. They suppor t  s t a t e  compensation 

programs perhaps w i thou t  having a r t i c u l a t e d  t h e i r  reasons 

in  t h e i r  own minds. They are aware of what they f e e l  to be 

a need. They accep t  the p ropos i t ion  t h a t  th e  s t a t e  should 

somehow o f f e r  i t s  resources  to remedy these  needs. Speak­

ing of  these needs.  Governor Nelson R ockefe l le r  of  New York, 

has sa id!  "Crimes of  violence and the t e r r i b l e  t r a g e d ie s  

which these  crimes i n f l i c t  upon innocen t  persons and t h e i r  

f a m i l i e s  h i g h l i g h t  the need f o r  developing ap p ro p r ia te  

methods to  g ive a s s i s t a n c e  to  the  un fo r tuna te  victims and 

t h e i r  f a m i l i e s . For some i t  i s  a s h o r t  s tep  from hav­

ing t h i s  concern f o r  the victim to accep t ing  the t h e s i s  

t h a t  the s t a t e  has a moral o b l ig a t io n  to  compensate the  

innocent s u f f e r e r  of c r im in a l  a t t a c k .

There i s  ano the r  plane of  support  f o r  the moral o b l i ­

ga t ion  j u s t i f i c a t i o n .  For the most p a r t ,  t h i s  group appar­

en t ly  i s  seeking to  avoid making compensation from the 

s t a t e  to vic tims of  crime a le g a l  r i g h t  which the v ic t im s 

could then demand. So long as  compensation is  a moral 

r i g h t ,  i t  remains something th a t  the s t a t e  ought to  do but 

no t  something t h a t  the s t a t e  has to  do. Thus the  s t a t e  can 

c rea te  a compensation program because i t  should. The base

^^New York Times, Oct, 2i|., 196$, 1:$.
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upon which a compensation p lan  i s  founded a lso  has admin­

i s t r a t i v e  r a m i f i c a t i o n s .  I f  compensation payments a r e  

awarded as a m atte r  of  grace  as co n t ra s ted  to  the  v ic t im  

having a l e g a l  claim upon the s t a t e  for  compensation, 

a d m in i s t r a t iv e  procedures ,  e s p e c i a l l y  appeals  p rocedures ,  

can be q u i t e  d i f f e r e n t .

When co n s id e ra t io n  of  a compensation p lan  was i n t r o ­

duced f o r  d i s c u s s io n  and c o n s id e r a t io n  in  the  House of  

Commons and House of  Lords, Labor took the s tand t h a t  the  

v ic t im  should have a l e g a l  r i g h t  to  compensation from the 

s t a t e .  The Conservatives supported  the  p o s i t i o n  t h a t  the 

s t a t e  should not have a l e g a l  l i a b i l i t y  but  t h a t  the  s t a t e  

does have a moral o b l ig a t io n  to  compensate v ic tims o f  

crime. The r e s u l t  was t h a t  Great  B r i t a i n ' s  compensation 

program does not make payments on a l e g a l  bu t  on an ex 

g r a t i a  b a s i s .  Because o f  the  advantages t h a t  accrue  to 

the s t a t e  as a r e s u l t  o f  having more f l e x i b i l i t y  in  d e t e r ­

mining a d m in is t r a t iv e  handl ing  and d i s p o s i t i o n  of  c laims 

from crime v ic t im s under an ex g r a t i a  scheme. Great B r i t a i n ' s  

lead has been followed by some o th e r  j u r i s d i c t i o n s  i n  the 

c r e a t io n  o f  t h e i r  compensation p la n s .  A f te r  ho ld ing  h e a r ­

ings th roughout  the s t a t e  o f  New York, Attorney General 

Louis Lefkowitz s t a t e d :

We concluded a f t e r  a good dea l  of  r e s e a r c h ,  s tudy, 
and argument t h a t  the o v e r r id in g  c o n s id e ra t io n  i s  the

^^New York Times, Feb, 21, 1965, VI, p, 20,
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moral o b l ig a t io n  t h a t  i s  involved.  And on t h i s  bas is  
the  S ta te  i s  on i t s  most s o l id  ground in  seeking to 
enac t  l e g i s l a t i o n  to  compensate victims o f  crime and 
t h e i r  f a m i l i e s .  In o the r  words, we f e l t  t h a t  the  inno­
cen t  v ic t im  of  crime was the  fo rg o t te n  person of  s o c ie ty ,
and something should be done fo r  him,°0

This p o in t  o f  view came l a t e r  to be t r a n s l a t e d  in to  a s t a t u ­

to ry  d e c l a r a t i o n  of l e g i s l a t i v e  i n t e n t  when the s t a t e  of  

New York adopted i t s  compensation program, "The l e g i s l a t u r e  

f in d s  and determines t h a t  t h e r e  i s  a need f o r  government 

f i n a n c i a l  a s s i s t a n c e  fo r  such v ic t ims o f  crime. Accordingly, 

i t  i s  the  l e g i s l a t u r e ' s  i n t e n t  t h a t  a i d ,  care  and support  

be provided by the s t a t e ,  as a m a tte r  o f  g race ,  f o r  such 

v ic t ims o f  c r i m e . S i m i l a r l y ,  i n  Maryland, the  l e g i s l a ­

t i v e  f in d in g  and de te rm ina t ion  was " th a t  th e re  i s  a need 

f o r  government f i n a n c i a l  a s s i s t a n c e  f o r  such v ic t ims of  

crime. Accordingly ,  i t  i s  th e  l e g i s l a t u r e ' s  i n t e n t  t h a t  

a i d ,  c a re  and suppor t  be provided by the  S t a t e ,  as a m a tte r

of  moral r e s p o n s i b i l i t y ,  f o r  such vic t ims o f  c r im e."

There may be a moral r e s p o n s i b i l i t y  invo lved .  There 

most c e r t a i n l y  i s  a conception t h a t  th e re  i s  a moral o b l i ­

g a t io n  f o r  th e  s t a t e  to compensate v ic t im s o f  cr ime. Also, 

the re  may be decided  a d m in i s t r a t iv e  advantages ,  which w i l l

^^Governor R o c k e fe l l e r ' s  Conference on Crime. Astor 
H o te l ,  New York City -  A p r i l  21-22, 19é>6,' p. Ï88.

^^Hew York, McKinney's Consolidated Laws o f  New York 
Annotated. Book iB, Executive Law, a r t .  22, se c .  620.

^^Maryland, Annotated Code of Maryland (1968), a r t .
26a, ch. sec. 1.
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be eva lua ted  l a t e r ,  fo r  a l e g i s l a t u r e  to  conclude th a t  

"moral o b l ig a t io n "  i s  the a p p r o p r i a t e  base f o r  a s t a t e -  

f inanced compensation program.

In  a democracy, no t h e o r e t i c a l  j u s t i f i c a t i o n  of  abso­
l u t e  " r ig h tn e s s "  i s  necessary  to adopt a compensation 
program, A demand fo r  a s e rv ic e  from the s t a t e  needs 
no t h e o r e t i c a l  r a t i o n a l i z a t i o n  f o r  the s t a t e  to  assume 
a new r o l e .  This might be c a l l e d  the "no j u s t i f i c a t i o n "  
theory .

In t h i s  a r e a  o f  compensation to  victims of  crime th e re  

i s  a lso  a s t r i v i n g  to  achieve something of  b e n e f i t  to  the  

pub l ic  i n t e r e s t .  There I s  g en e ra l  agreement t h a t  a program 

to compensate v ic t ims of  crime would be in  the pub l ic  i n t e r ­

e s t ,  Is  i t  s u f f i c i e n t  j u s t i f i c a t i o n  then to  e s t a b l i s h  such 

a program because i t  i s  f e l t  to  be advantageous to the pub­

l i c  i n t e r e s t ?  Does not  such a program r e q u i r e  sound theo­

r e t i c a l  suppor t  to  j u s t i f y  i t  as  be ing  s u b s t a n t iv e ly  sound? 

No, say many people who w holehear ted ly  support  such compen­

s a t io n  programs. For them i t  i s  s u f f i c i e n t  t h a t  a need 

e x i s t s  and t h a t  the s t a t e  has the  c a p ac i ty  to meet i t .

This need w i l l  simply have to  compete w ith  o the r  needs in  

the p o l i t i c a l  p rocess  through which resources  a r e  a l l o c a t e d .  

Some needs w i l l  be met; o th e rs  w i l l  n o t .  Thus, the re  w i l l  

be many fo rces  moving the  s t a t e  to  a c t  i n  a p a r t i c u l a r  way 

a t  a p a r t i c u l a r  time and what the s t a t e  comes f i n a l l y  to do 

w i l l  depend upon the competi t ion  and success of  these  com­

pe t ing  f o r c e s .

Make what seems to  be a f a i r  assumption: nobody
has a p ip e l in e  to t r u t h ;  no s in g le  person or  agency has
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s p e c ia l  knowledge of what pub l ic  a c t io n  i s  in  the  pub­
l i c  i n t e r e s t .  . , . S im i l a r ly ,  the b e s t  approximation 
o f  the publ ic  i n t e r e s t  i s  the  outcome of the " f r e e  and 
open encounter" o f  the  c o l l id in g  ideas and p re s su re s  
as t r a n s l a t e d  i n t o  pub l ic  p o l i c i e s  and a c t io n s  by the 
c o n s t i t u t i o n a l  branches o f  American government. . , .
The pub l ic  i n t e r e s t  i s  what comes out of  the competi­
t io n  of the open market.  The t e s t  i s  p rocedu ra l ,  no t  
s u b s t a n t iv e . 63

This means t h a t  what i s  deemed to be in  the publ ic  i n t e r e s t  

w i l l  change as the fo r tu n e  o r  success of  competing demands 

change :

Always one o f  the  most accura te  p r e d ic t io n s  t h a t  
could be made about the  s t a t e  o f  f irearms r e g u l a t i o n - -  
or  any o the r  r e g u la to ry  o r  nonregula tory  b u r e a u c ra t i c  
a c t i o n —i s  t h a t  in  time th ings  w i l l  be d i f f e r e n t  as 
events happen (murders,  drought,  monopoly, expansion 
of the f r a n c h i s e ,  d e p re s s io n ) ,  as new in v en t io n s  and 
technology emerge, and as new p a t t e rn s  and groupings 
of  p o l i t i c a l  and o th e r  power and in f luence  a re  formed.
I t  i s  a process f u l l  of sound and fury  s ig n i fy in g  the 
c l o s e s t  approximation we have to  the public  i n t e r e s t .
I t  i s  a procedure whose b as ic  assumptions a re  t h a t  
nobody knows what d u t i e s  ought to  be assigned to  what 
pub l ic  agenc ie s ,  t h a t  the  b e s t  way of  making a d e t e r ­
mination i s  to  l a tc h  the  d ec is io n  onto the com pet i t ion  
o f  c lash ing  arguments and p r e s s u re s . " ^

There a re  those ,  in c lu d in g  some o f  the  most a r t i c u l a t e

suppor te rs  of compensation p la n s ,  who base t h e i r  su p p o r t

on th i s  t h e s i s .  Among them i s  Rupert  Cross, one o f  the

e a r ly  advocates  o f  compensation to v ic tims o f  crime:

Speaking fo r  m yse lf ,  I  am content  to do w i thou t  
t h e o r e t i c a l  j u s t i f i c a t i o n s  fo r  compensation of v ic t ims 
o f  v io lence .  A f te r  a l l ,  these  are  ques t ions  o f  pub l ic  
w elfa re  and they should  be determined by pub l ic  opin ion ,

^ ^ N o r m a n  J o h n  P o w e l l ,  R e s p o n s i b l e  P u b l i c  B u r e a u c r a c y  
in  t h e  U n i t e d  S t a t e s  ( B o s t o n :  A l l y n  a n d  B a c o n ,  1967)» P P »
152 - 153 .  ■

61̂ I b i d . .  pp. 158- 159 .
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Human needs account f o r  the  most o f  the  Welfare S t a t e ,  
and i t s  evo lu t ion  has no th ing to  do w ith  to r tuous  
l i n e s  o f  reasoning  such as those I  have mentioned. I f  
t h e re  i s  a widely recognized hardsh ip ,  and i f  t h a t  
h a rd sh ip  can be cheaply remedied by s t a t e  compensation, 
I  should have thought t h a t  the case fo r  such a remedy 
was made o u t ,  provided the  p r a c t i c a l  d i f f i c u l t i e s  a r e  
not too g r e a t ,

Complementary to  t h i s  conception o f  th e  democratic p rocess  

working ou t  s o lu t io n s  to problems as they  emerge or as  a 

pub l ic  f e e l i n g  t h a t  the re  i s  a need f o r  so lu t io n s  emerges, 

a r e  the remarks o f  Lord Shawcross:

I  do no t  th in k  th a t  i t  i s  necessary  o r  u se fu l  to  
a t tem p t  to-day  to j u s t i f y  the case fo r  a reform o f  t h i s  
kind by any e l a b o ra te  t h e o r e t i c a l  or  p h i lo so p h ica l  
sp e c u la t io n  as to why the S ta te  should in te rvene  i n  a 
m a t t e r  of  t h i s  kind. E x ac t ly  the same kind of sp e cu la ­
t i o n  might have been r a i s e d ,  and indeed many people 
d id  r a i s e  i t ,  a t  the time when many of the p ro v is io n s  
o f  the  Welfare S ta te  which a re  now taken f o r  gran ted  
were f i r s t  in troduced .  The noble E a r l  has r e f e r r e d  to 
p u b l ic  i n s t i n c t  in  t h i s  m a t te r ,  and I  would ven ture  to  
say t h a t  very o f ten  in  a matter  o f  t h i s  kind public  
i n s t i n c t  i s  sound, and should no t  be d is reg a rd ed .
There c e r t a i n l y  i s  now a public  i n s t i n c t  t h a t  the Wel­
f a r e  S ta te  ought to  make p ro v is io n  fo r  these  ca ses .
The p u b l ic  do f e e l ,  as the Conservative P a r t y ' s  Com­
m i t t e e  very w e l l  pointed o u t ,  t h a t  the S ta te  has a 
s p e c i a l  kind of r e s p o n s i b i l i t y ,  and t h a t  they, as mem­
bers o f  th e  pu b l ic ,  have a very s p e c i a l  kind of r e spon ­
s i b i l i t y ,  f o r  the vic tims o f  crimes o f  v i o l e n c e , 66

A g e n e ra l l y  shared pub l ic  p e rc e p t io n  o f  need, the

acceptance of  using the s t a t e  as the  means to  a l l e v i a t e

th i s  need, engaging in  the com pet i t ion  of th e  p o l i t i c a l

process  f o r  an a l l o c a t i o n  of  revenue,  being su cces s fu l  i n

^^"Compensating Victims of  V io lence ,"  The L i s t e n e r .
May 16, 1963, p, 816,

G^Creat B rita in , "Crimes of Violence: Compensation for
the Victim," Parliamentary Debates (Lords), (Dec,
1962), co l ,  2̂ 3%
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t h i s  s t r u g g l e - - t h e se a re  the  things t h a t  should m a t te r .  In 

the democratic co n tex t  of these  ac t io n s  and dec is ions  th e re  

w i l l  be s u f f i c i e n t  " r ig h tn e ss"  a t ta c h in g  to the outcome, 

whatever t h a t  might be.

On the o th e r  hand, without a p r e s c r i p t i v e  t h e o r e t i c a l  

foundation ,  o th e r  dec is ions  t h a t  w i l l  have to  be reached i f  

a compensation p lan  i s  adopted may be more worrisome. Will  

payments be made as  a matter  of  l e g a l  r i g h t  or on an ex 

g r a t i a  b as is?  This can become very meaningful because of  

the n e c e s s i ty  to accommodate the bureaucracy to a new func­

t io n .  I t  may make i t  more d i f f i c u l t  to r a t i o n a l i z e ,  except 

on grounds of  expediency, the allowance or d en ia l  of appea ls ,  

f o r  example. In o th e r  words, the lack  of  a t h e o r e t i c a l  j u s ­

t i f i c a t i o n  s t i l l  leaves  one with d i f f i c u l t  ques t ions  to 

answer whereas a t h e o r e t i c a l  j u s t i f i c a t i o n  p r e t t y  w el l  

c a r r i e s  with  i t  a mandate for handling subsequent co n s id e r ­

a t i o n s .

T h e o re t i c a l  R a t io n a l iza t io n 3 - -N eg a t lv e

I t  i s  im possib le  to  j u s t i f y  d i r e c t i n g  s t a t e  a t t e n t i o n  
to t h i s  narrow need. I t  i s  t h e o r e t i c a l l y  impossible 
to s in g le  out the victims of  v io le n t  crime to  the 
exclusion  of  o th e r  hap less  v ic t ims o f  misfortune in  
s o c ie ty .

This p o s i t io n  does not rep re se n t  oppos i t ion  to compen­

sa t in g  v ic t im s of crime because i t  i s  thought to be an unde­

s i r a b l e  or  unneeded undertaking. In f a c t ,  such a c t io n  i s  

h igh ly  d e s i r e d .  The opposi t ion  stems from the o b je c t io n  to 

s in g l in g  out compensation to  victims of  crime and n eg lec t in g
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o th e r  o b je c t s  o f  concern. There I s  a demand fo r  a compre­

hensive e f f o r t  to  r e l i e v e  m is for tune  i n  g en e ra l .  But, 

unless such g e n e ra l  t rea tm en t  i s  forthcoming, th e re  i s  

oppos i t ion  to  p a r t i a l  r e l i e f .  This a t t i t u d e  i s  t y p i f i e d  

by the fo l lowing remarks:

Why the  vic tims of crimes of  v io lence  should be con­
s id e re d  more deserv ing  of  compensation by the s t a t e  
than those who are  in ju r e d  in  some o th e r  misfor tune 
i s  not a t  a l l  c l e a r ,  a l though a g a l l a n t  a t tem pt has 
been made to  f in d  rea s o n s .

The adoption  of p a r t i c u l a r  compensation schemes 
has not proceeded very r a p i d l y ,  and fo r  t h i s  th e re  
are  s e v e r a l  e x p la n a t io n s .  One i s  t h a t  workmen's 
compensation was always p a r t i a l  compensation and the 
amounts paid were inadequate .  Hence any proposal  f o r  
a p a r t i c u l a r  compensation scheme which might be l ikened  
to workmen's compensation tends to be i d e n t i f i e d  w ith  
t h i s  inadequacy. Another d i f f i c u l t y  i s  the s t r a i n  of  
seeking to  j u s t i f y  the d i f f e r e n t  t rea tm en t  f o r  var ious  
ca te g o r ie s  o f  m is fo r tu n e .  P a r t i c u l a r l y  from the p o in t  
of view of th e  v ic t im ,  the n a tu re  and consequences of  
h i s  cond i t ion  a re  i n f i n i t e l y  more important than the 
c l a s s i f i c a t i o n  of  i t s  cause .  For example, i n  the case 
o f  an i n d u s t r i a l  worker,  what d i f f e r e n c e  would i t  make 
whether he i s  d i s a b le d  a t  work, on the  highway, or  i n  
the home? The needs o f  h i s  fam ily  a r e  the  s a m e . 8 7

These con ten t ions  seem to  be q u i te  t r u e .  There i s  no a rg u ­

ing with  the  c o r re c tn e ss  t h a t  the v ic t im  of  m isfor tune  has 

needs t h a t  a re  not dependent upon the  p a r t i c u l a r  cause of  

h i s  m is fo r tu n e .  The r e s o l u t i o n  of  th e  dilemma i s  bew i lde r ­

ing to  those  who a re  sympathet ic  to g e n e ra l  s u f f e r in g  and 

misfor tune and who d e s i r e  to have p ub l ic  programs to  encom­

pass and provide fo r  a l l  such cases .  Consider th e  following!

67Terence G, Ison, The Forensic Lottery; A Critique
on Tort L ia b i l i ty  As A System of Personal In.jury Compensa­
tion ( London : Staples P ress, 19&7), PP* 3i|--35»
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When one f i r s t  co n f ro n ts  a p roposal  to  a l l e v i a t e  

the  s u f f e r in g  of v ic t im s  o f  crimes of  v io le n ce ,  a l l  
h i s  humanitar ian  i n s t i n c t s  are  aroused. R e f l e c t io n ,  
however,  fo rces  him to  ask :  "Why a l l e v i a t e  th e  s u f f e r ­
ing  o f  v ic t ims of  crimes o f  v iolence and n o t ,  f o r  
i n s t a n c e ,  th a t  of  the  farmer who while working i n  h i s  
f i e l d ,  i s  s t ru c k  by l ig h t e n in g  and rendered  a h e lp le s s  
in v a l id ? "  The q u e s t io n  i s  not an easy one to  answer.
I t  i s  not enough to  say: " F i r s t  th ings  f i r s t , "  o r
"One th ing  a t  a t im e ."  By what c r i t e r i o n  may we ju s ­
t i f y  the p r i o r i t y  i m p l i c i t  in  such a r e s p o n s e ? * "

For the most p a r t ,  those who a t  f i r s t  f i n d  themselves 

f r u s t r a t e d  by such p ro p o s i t io n s  as t h i s  a r e  ab le  to  r a t i o n ­

a l i z e  themselves out  o f  t h e i r  p e r p l e x i ty .  Others  never con­

ceive o f  t h e i r  e f f o r t s  to  s e cu re  compensation programs only 

f o r  v ic t im s  o f  crimes o f  v io lence  as r e p r e s e n t in g  c o n t r a d ic ­

t i o n s .  I t  depends upon the d i s p o s i t i o n  of  the  in d iv i d u a l  

and h i s  conception  o f  the problems and a l t e r n a t i v e  so lu ­

t io n s  as  t o  whether or  no t  he w i l l  be d iscom f i ted  i n  urging 

what o t h e r s  view as being  inadequate .  I t  would seem th a t  

the  o b je c t i o n s  r a i s e d  above have been e f f e c t i v e l y  countered 

through r e b u t t a l s  based upon s e v e r a l  premises .  One i s  t h a t ,

. . .  to some co n s id e rab le  ex ten t  we as members of 
s o c i e ty  make p o s s ib le  the cond i t ions  under which 
crimes a re  committed. F a i l u r e  to  d ea l  p ro p e r ly  with  
n eg lec ted  c h i ld r e n ,  unw il l ingness  to  provide  adequate 
funds fo r  r e h a b i l i t a t i o n  p rocedures ,  a re  b u t  two of  
th e  r e l e v a n t  choices  we more or le ss  co n sc io u s ly  make 
as a s o c ie ty .  Perhaps then i t  is  f a i r e s t  t h a t  we 
should a l l  bear  the lo s s e s  i n e v i t a b ly  s u f f e re d  by 
some of us as a r e s u l t  of  o rder ing  a s o c i e ty  in  th i s  
way.*9

68ppank W. M i l l e r ,  "Compensation f o r  Victims of Grim* 
i n a l  V iolence:  A Round T a b le , "  Jou rna l  of  P u b l ic  Law.
VIII  (1959),  pp. 203-201^.

69l b i d . .  p. 208.
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While a conception of  p e r f e c t  cons is tency  i s  demanded 

by some in  t h i s  a r e a ,  o th e rs  contend t h a t  i t s  absence does 

no t  amount to a fundamental d e f e c t .  In f a c t ,  cons is tency  

in  t h i s  one a rea  would amount, i t  i s  suggested ,  to a depar­

tu re  from usual p r a c t i c e .  Speaking to t h i s  p o in t .  Lord 

Shawcross coun te rs ;

My Lords,  I  am always a l i t t l e  f r ig h te n e d  when I 
hear  i t  sa id  t h a t  t h i s  proposal or  t h a t  proposal w i l l  
produce d i f f i c u l t i e s  or anomalies.  That i s  almost 
always the  refuge  of the l i t t l e  man who i s  too timid 
or too lazy  to do something new. Of course a scheme 
of  t h i s  kind w i l l  produce anomalies.  What of  i t ?^  I t  
i s  an anomaly now t h a t  i f  I go home to - n i g h t  and ray 
house i s  des troyed  by r i o t e r s  I  s h a l l  be able to  o b ta in  
compensation f o r  i t .  But i f ,  a t  th e  same t im e,  they 
knock me on the head and in ju r e  me f o r  l i f e ,  I  s h a l l  
no t  be able  to secure  a penny. Nor do anomalies of 
t h i s  k ind ,  o r  p r a c t i c a l  d i f f i c u l t i e s  in  a d m in i s t r a t io n ,  
assume any g r e a t e r  importance because somebody e lev a te s  
them in to  the  ca tegory  of  m atte rs  o f  p r i n c i p l e .  This 
aga in  i s ,  of  cou rse ,  a f av o u r i te  dev ice ;  but when i t  
i s  sa id  t h a t  something i s  a matter  o f  p r i n c i p l e ,  n ine  
times ou t  o f  t en  i t  is  nothing of the  kind,»®

And speaking f u r t h e r ,  he expresses the b e l i e f  t h a t  i t  i s  

n o t  " u se fu l  to take time in  any over -n ice  r e c o n c i l i a t i o n  

o f  the  p rov is ions  o f  any p a r t i c u l a r  scheme in  t h i s  f i e l d  

w ith  e x i s t i n g  arrangements fo r  d i f f e r e n t  c l a s s e s  of ca se ,

, , , That i s ,  o f  cou rse ,  not the way t h a t  we normally p ro ­

ceed in  t h i s  co u n t ry ,"?^  I t  might be added t h a t  t h a t  i s  not 

the way we normally proceed in  the United S ta t e s  e i t h e r .

^®Great B rita in , "Crimes of Violence: Compensation
fo r  the Victim," Parliamentary Debates (Lords), 2ij.5
(Dec, 5» 1962), co l, 2èi|.,

71l b l d , .  c o l ,  263,
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On compensation to  v ic tims o f  crimes of  v io lence ,  th e re

are  those  who want to  keep the door shu t .  Some want to  keep

i t  shu t  u n t i l  i t  can be opened a l l  the way to  admit a l l

c l a s s e s  and cases of need. Others want to  keep i t  shu t

because i f  opened part-way to  admit a t  p resen t  only v ic tims

of  cr imes o f  v io len ce ,  i t  may be opened wider i n  the  f u t u r e .

Others want to open i t  part-way now so t h a t  i t  may be

opened wider i n  the f u t u r e .  Compensation to v ic t im s of

crimes o f  v io lence  has thus been r e f e r r e d  to  by some as the

th in  edge of  t h e  wedge. R e fe r r in g  to  t h i s  probable wider

opening of  th e  door, should a compensation program f o r

crime v ic tims win approva l .  Lord Airedale  remarked t h a t :

One cannot he lp  f e e l i n g  t h a t ,  as time goes on, in  the
case of a d isab led  person who has been In ju red  some
years  p rev io u s ly  he and h i s  f r i e n d s ,  and s o c i e ty  gen­
e r a l l y ,  a r e  going to come to  take the  view: "Does i t
m a t te r  so much how the i n ju r y  was sus ta ined?  I t  did 
n o t  happen from any f a u l t  of h i s .  Is i t  r i g h t  t h a t  
the amount or quesion [ s ic ]  of  h i s  compensation gen­
e r a l l y  should depend upon how he sus ta ined  h i s  In ju ry?  
The important  th ing  i s  t h a t  he sus ta ined  i t  through 
no f a u l t  o f  h i s  own," That being so ,  I  should have 
thought t h a t  where an i n t e r v a l  e lapses  and the  ques t ion  
o f  how the  o r i g i n a l  i n j u r y  was sus ta ined  ceases to 
m a t te r ,  the p o s i t io n  i s  reached when these  p a r t i c u l a r  
v ic t im s  a r e  going to  say :  " I f  a v ic t im  of c r im in a l
v io lence  i s  to  be compensated, why not  us?" As a 
r e s u l t ,  the door i s  going to be opened wider ( a t  any 
r a t e ,  i t  i s  going to  be pushed very hard to  be opened 
much w id e r ) ,  than  pure ly  on the ques t ion  of compensa­
t in g  v ic t im s of crimes o f  v i o l e n c e , 72

There i s ,  as w e l l ,  some s o c i o lo g ic a l  support  f o r  n o t  having

to choose between a l l  or  n o th in g .  I t  i s  suggested th a t  a

7 2 i b i d . .  c o l s .  2 9 9 -3 0 0 .
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middle ground can j u s t  as l o g i c a l l y  be chosen.

The concept of o b jec t iv e  j u s t i c e ,  no l e s s  than  the 
concept of  t r u t h ,  f inds  i t s  in te rm ed ia te  s t a t e ,  which 
le ad s  toward the o b je c t iv e  sense of  " j u s t i c e , " in  
s o c i a l  behav io r .  In the f i e l d  of c r im in a l  law, as 
w e l l  as i n  a l l  o th e r  r e g u la t io n s  of  l i f e ,  the  c o r r e l a ­
t i o n  between g u i l t  and e x p ia t io n ,  meri t  and reward, 
s e rv ic e  and c o u n te r - s e rv i c e ,  i s  f i r s t ,  ev id en t ly ,  a 
m a t te r  of s o c i a l  expediency or of  s o c i a l  im pu lses .73

By proceeding from t h i s  r a t i o n a l i z a t i o n ,  there  i s  no incon­

s i s t e n c y  i n  advancing along what might be c r i t i c i z e d  as a 

piecemeal approach.  Prom t h i s  reasoning ,  in  f a c t ,  i t  i s  

only going to  be through p a r t i a l  so lu t io n s  l a t e r  comple­

mented with  o th e r  p a r t i a l  s o lu t io n s  t h a t  a po in t  w i l l  be 

u l t im a te ly  reached when s o c ia l  needs w i l l  have been com­

prehens ive ly  met. According to  the  Lord Bishop of  Cheste r ,

the argument w i l l  no doubt be put forward t h a t  t h i s  
i s  not  the  only form of i n j u s t i c e  which has to be 
borne by c e r t a i n  c i t i z e n s ;  t h a t  the re  are  o th e r  
i n j u s t i c e s  equal ly  p ress ing ;  and th a t  we ought not 
to  do anything about the one without  remedying the 
o th e r .  I am not myself impressed by t h i s  form of 
argument. I  b e l i e v e  t h a t  s o c ie ty  must progress by 
d ea l in g  piecemeal w ith  each occasion as i t  p resen ts  
I t s e l f .  We have here a c l e a r  case of  i n j u s t i c e  and 
we ought to do our b e s t  to  remove i t . 74

There i s  a l so  th e  pragmatic view to  beginning w ith  a 

compensation p lan  l im i ted  to  v ic t im s of v io l e n t  crime. I f  

i t  i s  thought d e s i r a b le  t o  e n t e r  t h i s  a rea  by showing pub­

l i c  concern f o r  s u f f e r e r s  o f  m isfor tune  in  g e n e ra l ,  be

73Georg Simmel, The Sociology of  Georg Slmmel. t r a n s .  
and ed. by Kurt H. Wolff (New York: Free P re s s ,  19$0), p.
259.

^^Great B rita in , "Crimes of Violence: Compensation
fo r the Victim," Parliamentary Debates (Lords), 24$ (Dec.
5, 1962), col. 271.
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r e a l i s t i c ;  begin  where you can, and expand where you can,

as  i t  i s  exped ien t  to  do so .  Compensation only f o r  v ic t im s

o f  v io le n t  crime h as ,  according to  the  E a r l  o f  Longford,

no necessary  im p l ica t ions  fo r  v ic tims g e n e r a l ly ;  bu t  
we s h a l l  be making a s t a r t —i f  you l i k e ,  an experimen­
t a l  s t a r t —in  a sphere where the problem i s  l im i te d  in  
s i z e ,  where p r iv a te  insurance  i s  much l e s s  f e a s i b l e  
than e lsewhere ,  and where the p u b l ic ,  by a t r u e  
i n s t i n c t ,  i s  sure  t h a t  the  need and d i s t r e s s  a re
g r e a t e s t , 75

Another p o in t  of view, s im i la r  to  the above, y e t  d i f f e r e n t ,  

i s  t h a t  i f  one i s  i n t e r e s t e d  i n  r e a l i z i n g  comprehensive 

p u b l ic  c o n s id e ra t io n  of s o c i a l  needs i t  would be b e s t  to  

make a beginning w ith  a compensation program of  th e  scope 

being cons idered  h e re .  A l t e r n a t i v e l y ,  i f  one i s  i n t e r e s t e d  

immediately in  a t t a i n i n g  compensation fo r  vic tims of  v io ­

l e n t  cr imes,  u rg ing ,  i n i t i a l l y ,  too ambitious a program 

may lead  t o  the d e f e a t  o f  a modest program t h a t  might 

achieve passage on i t s  own. Arguing th u s l y ,  i t  i s  n o t  

compromising o n e 's  p r in c ip l e s  to  push f i r s t  f o r  what 

c r i t i c s  view as too r e s t r i c t e d  a program. One who urged 

i n i t i a l  passage o f  a crime compensation program and even­

t u a l  expansion in to  o th e r  a reas  holds  t h i s  view. Mr,

Alan F i t c h ,  speaking in  favor  of such a s t r a t e g y  has sa id :

I  hope t h a t  t h i s  w i l l  be only a p i l o t  scheme and 
t h a t  i t  w i l l  ev e n tu a l ly  give way to  a f a r  more funda­
mental  and comprehensive system o f  compensation. But 
T f e e l  t h a t  a t  t h i s  s t a g e —po ss ib ly  some o f  my hon. 
F r iends  w i l l  d i s a g r e e - - t o  have introduced a more com­
prehens ive and fundamental scheme would have been too

Ib id . ,  co l ,  251.
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r i s k y ,  because i f  i t  had f a i l e d  the  whole Idea of com­
p en s a t io n  f o r  th e  v ic t im s o f  v io le n t  crime would have 
been p re ju d ic ed  fo r  the  f u t u r e ,  I  do n o t  suggest  t h a t  
t h i s  i s  a simple scheme a f t e r  what we have heard today, 
bu t  I  th in k  th a t  i t  i s  f a r  b e t t e r  to s t a r t  w ith  a 
scheme which I  might desc r ibe  as elementary i n  the 
b e s t  sense and th a t  we can c e r t a i n l y  move on from 
t h e r e . 76

There i s  one o th e r  component to  be cons idered :  pub l ic

o p in io n .  Some do no t  f e e l  t h a t  public  o p in ion  would sup­

p o r t ,  i n i t i a l l y  a t  l e a s t ,  a compensation program th a t  would 

encompass more than pub l ic  a id  f o r  the  v ic t im  of  v io le n t  

crime. "While I  am convinced,"  sa id  Ian P e r c iv a l ,  " th a t  

p u b l ic  op in ion  suppor ts  t h i s  scheme in  r e l a t i o n  to  persona l  

i n j u r i e s ,  I  do not th in k  th a t  i t  would be prepared to  see 

the scheme extended to  c la im s in  r e s p e c t  of  damage to  prop­

e r t y ,  however l o g i c a l  a case  one might be a b le  to  make out  

f o r  such an e x t e n s i o n . I n  proceeding to  c r e a te  a com­

pen sa t io n  program f o r  v ic t im s of  v io le n t  cr im e,  "the r e a l  

b a s i s , "  according to  S i r  P. Soskice ,  " i s  t h a t  as s o c ie ty  

evolves new s i t u a t i o n s  a re  uncovered on which s trong  pub­

l i c  f e e l i n g  works. . . .  In view of  the  in c re a se  in  cr im es  

of  v io len ce  r e c e n t l y  and the  emergence o f  cases  in  which, 

obv ious ly ,  t h e r e  i s  a s t ro n g  claim to sympathy, . . • pub­

l i c  sympathy i s  w i th  the v ic tims o f  those  a s s a u l t s . "7®

This i s  the conc lus ion  a l s o  reached by the E a r l  of  Longford

7^Great B r i t a i n ,  "Crimes of  Violence (Compensation f o r  
V ic t im s ) , "  P a r l iam en ta ry  Debates (Commons), 69i|. (May 
1964), c o l s .  I I 73- I I 7I1.

7?Ib id . .  co ls . 1 2 2 9 - 1 2 3 0 . ^^ Ib ld .,  co l .  I I 4 1 .



who was Chairman of the J u s t i c e  Committee t h a t  e a r ly  con­

s ide red  compensation to  v ic t im s  of  crime. He suggests  t h a t  

crimes o f  v io le n ce ,  in  p a r t i c u l a r ,  have more impact upon 

pub l ic  op in ion  than o th e r  types  of  crimes o r  o the r  m is fo r ­

tunes t h a t  m ight  b e f a l l  one. " I  su g g e s t , "  he s a id ,  " th a t  

the s t rong  popular  f e e l i n g  which we in  our d i f f e r e n t  ways 

seem to  sh a re ,  the  emotion behind t h i s  reform, i s  a mixture 

o f  sympathy f o r  the v ic t im  and in d ig n a t io n  concerning the  

o u t ra g e .  . . .  crimes of  v io lence  • • • tend to  arouse more 

sympathy and in d ig n a t io n  than  o th e r  crimes do ."?^

Since one i s  dependent upon a favo rab le  public  opin ion  

when, a t tem p t ing  a new pub l ic  under tak ing ,  i t  would seem 

d i f f i c u l t  to  j u s t i f y  w i thho ld ing  support  due to  the o b je c t io n  

th a t  a l im i te d  i n i t i a l  e f f o r t  t h a t  encompasses only compen­

sa t io n  to v ic t im s of v i o l e n t  crime i s  p h i lo s o p h ic a l ly  w i th ­

out  m e r i t .  This  kind of o b je c t io n ,  while one can be sym­

p a t h e t i c  w i th  the p o s i t i o n ,  seems most l i k e l y  to delay 

eventual  programs of the type those who hold  t h i s  view pro­

claim to  d e s i r e .  They may ho ld  t h e i r  " p r in c ip le s "  i n t a c t ,  

but  i t  would seem le s s  l i k e l y  t h a t  they  w i l l  ever see the 

kinds o f  programs they  d e s i r e  m a t e r i a l i z e .

I t  i s  "wrong" to  f o s t e r  c reep ing  pa terna l ism  and 
t h e r e f o r e  weaken in d iv id u a l i sm  by having the s t a t e  
a id  v ic t im s  of  v io l e n t  crimes from public  funds.

T^Great B r i t a i n ,  "Compensation fo r  Victims of  Crimes 
of  V io lence ,"  Par l iam enta ry  Debates (Lords) ,  257 (May 7» 
1964), c o l .  1390.
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There i s  a t h e o r e t i c a l  o b je c t io n  by some people to 

c r e a t in g  a program to compensate vic tims of crimes of v io­

lence based upon a g en e ra l  o b je c t io n  to  what they might c a l l  

the expansion o f  the w elfare  s t a t e .  This does not r e p re se n t  

a s p e c i f i c  o b je c t io n  to a crime compensation program but 

cons iders  such a program as ano ther  ad junc t  of  undesirable  

expansion of  governmental a c t i v i t i e s .  This ob jec t ion  stems 

from a p a r t i c u l a r  conception of individual-government r e l a ­

t ions  and from what i t  i s  b e l iev ed  w i l l  f o s t e r  s e l f - h e l p ,  

rugged in d iv id u a l i sm ,  and s t r e n g th e n  one’s "moral f i b e r , "

A crime compensation program, i t  i s  h e ld ,  w i l l  not only 

no t  make any p o s i t iv e  c o n t r ib u t io n  to th e  development o f  

these  q u a l i t i e s  but w i l l  be an impediment to t h e i r  d eve l ­

opment and r e a l i z a t i o n .  At t h i s  d a t e ,  s ince numerous pub­

l i c  programs of  a w elfare  n a tu re  a l re a d y  e x i s t  and since 

i t  does not seem l i k e l y  t h a t  th e re  w i l l  be a wholesale 

r e p e a l  of them, t h i s  o b je c t io n  l a rg e ly  becomes a "hold the 

l i n e "  p l e a .

To say t h a t  s ince  we have cared f o r  or compensated 
the o the r  groups we should th e re fo r e  proceed to  compen­
s a t e  v ic tims of v io le n t  crimes i s  to  indulge in the 
kind of th ink ing  t h a t  could lead us in to  an abandonment 
o f  a l l  notions of in d iv i d u a l  r e s p o n s i b i l i t y  and a r e ­
s o r t  to complete dependence upon governmental p a te rn a ­
l ism ,  The s o c io lo g ic a l  decadence th a t  could.come from 
t h a t  kind of th inking  might be f a r  worse than the  eco­
nomic consequences, '

GOpred E. Inbau, "Compensation fo r  Victims o f  Criminal 
V io lence ,"  Journa l  of Public  Law. VIII (1959), p, 202,
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This seems to be a suggest ion  t h a t  i t  i s  b e t t e r  t h a t  the 

crime v ic t im  should s u f f e r  alone h i s  economic lo s s e s  than 

r i s k  genera l  s o c ia l  decadence r e s u l t i n g  from a compensation 

program. By su f fe r in g  such consequences he would appear-  

a n t l y  be making a c o n t r ib u t io n  to the  g en e ra l  w e lfa re  

d e s p i t e  those consequences poss ib ly  being p e r so n a l ly  d i s ­

a s t ro u s  to  him. That the gene ra l  welfare  would be served 

in  t h i s  way seems d o u b tfu l .  I t  i s  because the  economic 

consequences of being a vic tim of crime most always must 

be borne by the vic tim th a t  "programs g ran t in g  p u b l ic  com­

pensa t ion  to victims fo r  phys ica l  i n j u r i e s  from v io l e n t  

crimes have aroused inc reased  i n t e r e s t  in  r e c e n t  y e a r s .

, , . In  the absence o f  such programs vic tims g e n e ra l ly
On

s u f f e r  lo s s e s  t h a t  a re  no t  compensated in  any way,"

I t  i s  suggested t h a t  i t  i s  in  s o c i e t y ' s  i n t e r e s t  to 

s t r en g th en  the in d iv i d u a l .  Can t h i s  always be done by 

ignor ing  the in d iv id u a l  and l e t t i n g  him f a l l  back upon 

whatever persona l  re sou rces  he can muster? The P r e s i d e n t ' s  

Commission on Law Enforcement and Adm inis tra t ion  o f  J u s t i c e  

th in k s  not:  "The Commission be l iev e s  t h a t  the  genera l

p r i n c i p l e  of  victim compensation, e s p e c i a l ly  to persons who 

s u f f e r  in ju ry  in  v io l e n t  crime, i s  sound and th a t  the  exper­

iments now being conducted with  d i f f e r e n t  types o f  compensa-
82t i o n  programs are v a lu a b le ."

S . ,  P r e s i d e n t ' s  Commission on Law Enforcement and 
Adm inis tra t ion  of  J u s t i c e ,  The Challenge o f  Crime in A Free 
Socie ty  (Washington: Government P r in t in g  O ff ic e ,  1967) »
p. 4 1 .

®^Ibid.
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R e s t i t u t i o n  i s  a p re fe r re d  a c t io n .  By involv ing  the  
c r im in a l ,  he too can be r e s to r e d  and made an a s s e t  of 
s o c i e ty .

R e s t i t u t i o n  and compensation a re  a l i k e  in  t h a t  they 

both have as an o b je c t iv e  the r e -e s ta b l i sh m en t  of  the v i c ­

tim o f  crime to a s t a t e  he enjoyed p r io r  to  becoming a v i c ­

tim of  cr ime. They d i f f e r  p r im ar i ly  in  the a l l o c a t i o n  o f  

r e s p o n s i b i l i t y  f o r  ach iev ing  t h i s  r e - e s ta b l i s h m e n t  of the 

v ic t im .

R e s t i t u t i o n  d i f f e r s  in  t h a t  i t  a l l o c a t e s  the r e s p o n s i ­
b i l i t y  to the o f fe n d e r .  The r e s t o r a t i o n  or r e p a ra t io n  
o f  the v ic t im 's  p o s i t i o n  and r i g h t s  t h a t  were damaged 
o r  des t royed  by the  c r im ina l  a t t a c k  become, in  e f f e c t ,  
a p a r t  o f  the  o f f e n d e r ' s  sen tence .  I t  i s  a claim fo r  
r e s t i t u t i v e  a c t io n  to  be taken by the c r im ina l  and i s ,  
i n  e s sen ce ,  penal in  c h a ra c te r  and thus r e p r e s e n t s  a 
c o r r e c t i o n a l  g o a l  in  a cr im ina l  p ro cess .  F in a l ly ,  the 
procedure of compensation c a l l s  fo r  a p p l i c a t io n  by the 
v ic t im  f o r  payment by so c ie ty ;  r e s t i t u t i o n  c a l l s  f o r  
the  d e c i s io n  o f  a c r im in a l  co u r t  and payment or  ac t io n  
by th e  o f f e n d e r .83

The emphasis o f  r e s t i t u t i o n  i s  thus markedly d i f f e r e n t  from 

compensation in  t h a t  i t  s t r e s s e s  c o r r e c t i o n a l  goals  prob­

ably  more than making th e  vic tim whole ag a in .  Compensation 

i s  viewed by those  who favor  r e s t i t u t i o n  as o f fe r in g  fewer 

t o t a l  s o c i e t a l  b e n e f i t s  than r e s t i t u t i o n .  They a l so  r e a l i z e  

t h a t  s o c i e t y ' s  concern and sympathy l i e s  more w ith  the  v ic ­

t im. This concern and sympathy fo r  the v ic t im ,  i f  met 

through a compensation program, could w e l l  n e u t r a l i z e

®3stephen Schafer, Compensation and R estitu tion  to Vic­
tims of Crime (2nd ed ,, Montclair, U, J , : Fatterson Smith,
1970}, p, X, ___
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e f f e c t i v e  e f f o r t s  t o  r e s t o r e  the  o f fender .  R e s t i t u t i o n  i s  

thus viewed more as  a t o t a l  c u r a t iv e  package than compensa­

t i o n .  I t  seeks to  make the  v ic t im  whole again  through s t a t e -  

enforced e f f o r t s  on th e  p a r t  of the  o f fe n d e r .  As might be 

expected ,  those who favo r  r e s t i t u t i o n  and i t s  c o r r e c t i o n a l  

emphasis a r e  p r e t t y  much fo rced  to become opponents of  com­

pen sa t io n  s ince  compensation does n o t  focus i t s  i n t e r e s t  

upon the  o f fe n d e r .  In co n s id e r in g  the pros and cons of  r e s ­

t i t u t i o n  versus compensation, i t  has been noted t h a t :

A r a t h e r  more s u b t l e  argument a g a in s t  v ic t im -  
corapensation i s  t h a t  i t  in te rvenes  between the o f f e n ­
d e r  and the  v ic t im ,  and t h a t  a sound p o l icy  o f  c r im i ­
n a l  r e h a b i l i t a t i o n  would demand t h a t  th e  c r im i n a l  and 
no t  the  s t a t e  should bear  the  burden of r e s t o r i n g  the 
v ic t im  as b e s t  as p o s s ib le  to  the  cond i t ion  he was in  
p r i o r  to  the c r im in a l  event .  Persons ho ld ing  t h i s  
view usua l ly  demand v a s t l y  inc reased  p r ison  v o c a t io n a l  
programs, w i th  inmates r e c e iv in g  wages e q u iv a le n t  to 
th o se  p re v a i l in g  in  r e g u la r  s o c i e ty .  Prom these  wages 
they would pay f o r  t h e i r  own room and board,  and would 
pay fo r  a l l  o th e r  s e rv ic e s  a s so c ia ted  w ith  t h e i r  i n ­
c a r c e r a t i o n .  They could a l s o  fu rn is h  support  f o r  t h e i r  
dependents on the o u t s i d e .  In a d d i t io n ,  those  expenses 
reasonab ly  r e l a t e d  to  t h e i r  c r im in a l  behavior  would be 
deducted fr.om t h e i r  ea rn ings  and forwarded to  the v i c ­
tim f o r  h i s  use .  In t h i s  way, i t  i s  b e l i e v e d ,  th e  
o f fen d er  would come to  a b e t t e r  and deeper unders tand­
ing of  the consequences o f  h i s  behavior  as th e se  have 
been v i s i t e d  upon o th e r  human be ings .

The g o a ls  of  those  who f a v o r  r e s t i t u t i o n  a re  c e r t a i n l y

la u d a b le .  There seems t o  be some doubt,  however, whether

these  g o a ls  could or  would be r e a l i z e d  through a program of

r e s t i t u t i o n .  The d e t r a c t o r s  sugges t  t h a t  the co n te n t io n s

G^Oilbert  Geis ,  "Who Is  Responsible For the  Victim of
V io len t  Crime?" Soc ia l  J u s t i c e  Review, A p r i l ,  1968, p ,  11.
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made by those  who fa v o r  r e s t i t u t i o n  depend upon a l o t  o f  

th ings  happening t h a t  a r e  not l i k e l y  to happen and even 

i f  they should happen a re  not  l i k e l y  to  produce the s t a t e  

o f  a f f a i r s  t h a t  would y i e ld  the r e s u l t s  des i red*

The c r i t i c a l  flaw of r e s t i t u t i o n  proposals  l i e s  
i n  the assumption t h a t  c e r t a i n  p r e r e q u i s i t e s ,  which 
must occur to make r e s t i t u t i o n  an e f f e c t i v e  program, 
w i l l  in  f a c t  occur;  the o f fender  must be found, a r ­
r e s t e d ,  end co-uvidted before  he can be forced to pay. 
Even assuming accomplishment o f  the f i r s t  th r e e ,  
o f fen d e rs  u su a l ly  do no t  possess the a s s e t s  necessary  
to  make a s a t i s f a c t o r y  r e s t i t u t i o n .  Thus, while such 
p roposa ls  might be very e f f e c t i v e  in  a few ca ses ,  in  
most in s t a n c e s  they w i l l  amount to no th ing  more than 
paper t i g e r s . 85

The p o t e n t i a l  a b i l i t y  o f  a r e s t i t u t i o n  program to  meet the 

needs o f  the  o f fe n d e r  and the  v ic t im  i s  i n  a d d i t io n  a f f e c t e d  

by o th e r  f a c t o r s .  One of  these  f a c t o r s  i s  the a t t i t u d e  o f  

the  o f fen d er  toward r e s t i t u t i o n .  I t  has been suggested t h a t  

"paro lees  who have served a p a r t  of t h e i r  sen tence  in  con­

f inement a re  very r e s i s t a n t  to  paying r e s t i t u t i o n ;  they make 

the same mis take as t h e  r e s t  of  s o c ie ty  does by in f e r r i n g  

the  o f fe n se  was a g a i n s t  the c o l l e c t i v e  whole and not  a g a in s t  

the i n d iv id u a l  v ic t im .  Convicts  o f t e n  speak of  paying 

• t h e i r  deb t  to  s o c i e t y . W h e t h e r  t h i s  a t t i t u d e ,  which 

i s  a r e f l e c t i o n  o f  the  s o c i e ty  and i t s  a t t i t u d e s ,  can be

^Michael P. Smodish, "But What About the Victim? The 
Poresaken Man In American Criminal Law," U n iv e r s i ty  of  Flor« 
Ida Law Review. XXII (Summer 1969), p. 5*

B^LeRoy G. S ch u l tz ,  "The V io la ted :  A Proposal  to  Com­
pensa te  Victims of V io len t  Crime," S t .  Louis U n iv e r s i ty  Law 
Jo u rn a l .  X (1965), p. 2kk.,
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changed so th a t  r e s t i t u t i o n  might work or be changed 

through p a r t i c i p a t i n g  i n  a r e s t i t u t i o n  program, seems open 

to  q u e s t io n .  But th e re  a re  o the r  d i f f i c u l t i e s  t h a t  make the 

l ik e l ih o o d  of achieving a su c c e s s fu l  r e s t i t u t i o n  program 

d o u b t fu l .  These inc lude  th e  r e a l i t i e s  of  the work schemes 

a v a i l a b le  to p r iso n e rs  and the  o b s ta c le s  t h a t  l i e  in  the 

path  o f  being able  to make them such t h a t  r e s t i t u t i o n  would 

be p o s s ib le .

A l l  p r ison  in d u s t ry  has f a i l e d  as a p rofi t -m aking  
wage plan fo r  p r i s o n e r s  due to  com peti t ion  and r e s i s ­
tance by labor  and b u s in e ss ,  plus inadequate equipment 
and c a p i t a l .  Indeed, no country has been ab le  to 
r e s o lv e  the q u e s t io n  of p r ison  wages s a t i s f a c t o r i l y .  
Before p r ison  wages can be considered as a p r a c t i c a l  
source fo r  v ic tim r e s t i t u t i o n ,  the re  must be a v as t  
improvement and updating of  p r ison  i n d u s t r i e s  with 
"equal  pay fo r  equa l  w ork ." Even so ,  no p r ison  in  
the United S ta te s  has been able  to  employ more than 
h a l f  i t s  popu la t ion ,  and the time w i l l  probably never 
come in  th i s  coun try  when a p r iso n e r  w i l l  be ab le  to 
earn  a wage comparable to  t h a t  o f  f r e e  l a b o r .°7

These d i f f i c u l t i e s  and the  almost in supe rab le  problems in  

r e so lv in g  them have caused some of those who were a t  f i r s t  

a t tach ed  to  r e s t i t u t i o n  to  abandon i t  to suppor t  compensa­

t io n .^ ^

There are  those  who s t i l l  champion r e s t i t u t i o n  as  r e p ­

r e s e n t in g  a more d e s i r a b l e  a l t e r n a t i v e  than compensation, 

bu t  they do not  c o n s t i t u t e  the mainstream of those who now

87l b l d . .  p. 2hB.
QO

Cf. the e a r ly  suppo r t  of r e s t i t u t i o n  by Margery Pry 
in  Margery Fry ,  Arms o f  the Law (London: V ic to r  Gollancz, 
1951), p .  126, with  h e r  suppor t  of compensation in  London 
Observer.  Nov. 10, 1957, r e p r in te d  in  Journa l  o f  Public 
Law." V II I  (1959), p .  193.
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support  e f f o r t s  to  r e s t o r e  the  vic t im of  cr ime. They a l s o

recogn ize  the d r i f t  of  former support away from r e s t i t u t i o n

programs toward compensation p lans:

The p re se n t  g e n e ra l  view and the American t rend  i s  
toward compensation: no m a t te r  what the cause o f  the
lo s s  o r  the  i n ju r y  may be,  the claim ( fo r  compensation),  
even i f  i t  was caused by crime, i s  considered a c i v i l  
m a t te r  only and is  not  to  be connected w ith  the  d ispo­
s i t i o n  of  the c r im in a l  case and c o r r e c t io n a l  ac t ion  
a g a in s t  the c r i m i n a l . 89

The a t tachment to  r e s t i t u t i o n  has not a l t o g e t h e r  d ied .

R e s t i t u t i o n  r e t a i n s  many suppor te rs  and i s  occas iona l ly

embraced unexpectedly .  In  Great B r i t a i n ,  which has an

o p e ra t in g  compensation program, i t  was somewhat su rp r i s in g

to f i n d  t h a t  th e  Bar Council  sub-committee on the penal

system r e c e n t ly  recommended th a t :

The powers of c r im in a l  co u r t s  to o rder  compensa­
t i o n  fo r  the  v ic t im s o f  crime should be extended and 
used more f r e q u e n t l y .

The need fo r  r e p a r a t i o n  by the o ffender  should 
be recognized "as an i n t e g r a l  p a r t  o f  the sen tenc ing  
f u n c t io n , "

When awards o f  compensation were made, they 
should be enforced i n  the same way as f i n e s ,  and i f  
both  were ordered th e  award should be p a r t  o f  the f i n e .  
The counc i l  recommends th a t  th e  v ic t im  should ge t  
p r i o r i t y ,  so t h a t  the f i r s t  p a r t  o f  the f i n e  to  be 
recovered  would be a l lo c a te d  as compensation. In a 
few cases the whole f in e  might go to compensate the 
in ju r e d  p a r t y . 90

But most such c r im in a l s  have no funds and r e p a r a t i o n  or

r e s t i t u t i o n  by the  c r im in a l  i s  made v i r t u a l l y  impossible

®9stephen Schafer ,  The Victim and His Criminal:  A
Study in  F unc t iona l  R e s p o n s ib i l i ty ,  oo. c i t . , p . 113.

^^The Times (London), Nov. 30, 1968, p. 2e.
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by th e  type o f  work programs and wages a f forded  the  c r im i ­

n a l  i n  the usual p r ison  s e t t i n g .  Work-release programs t h a t  

would enable  the  p r i s o n e r  to  ea rn  an income eq u iv a le n t  to  

what he could earn i f  he were no t  a p r i so n e r  are  no t  y e t  a 

r e a l i t y  i n  many in s t a n c e s .  Accounts of the usual s i t u a t i o n  

have been repor ted  in  the news media r e c e n t ly ,  accompanying 

r e p o r t s  of  p r ison  d i s tu rb a n c e s .  In New J e r s e y ’s newest and 

most modern p r ison  "the budget a l lows only to  c en ts  

a day,  depending on the  j o b . S t r i k i n g  p r iso n e rs  a t  th e  

New Mexico S ta t e  P e n e te n t i a ry  r e c e n t l y  included in  t h e i r

l i s t  o f  demands the "payment of  the  minimum wage ($1.60 an
g o

hour) f o r  a l l  work done in  the  p r i s o n . "  This demand may 

seem low, but  the  r e a l i t y  t h a t  these  p r i so n e rs  face  i s  the  

"Inmates who work on the  grounds o r  in  the  p r iso n  Indus­

t r i e s  o f  d a t a  p rocess ing .  Key punch and f u r n i t u r e  r e f i n i s h -  

Ing a re  paid  IS cen ts  an h o u r ."^ ^  The inadequacy o f  r e s o u r ­

ces makes i t  h igh ly  improbable t h a t  the c r im in a l  can be 

made to compensate h is  v ic t im  through  e i t h e r  the  c i v i l  o r  

c r im in a l  p rocesses .  P r a c t i c a l l y ,  the  v ic t im  has small  

chance of  ever rece iv in g  compensation from h is  a t t a c k e r .

I t  may be t h a t  the p re s e n t  d i f f i c u l t i e s  t h a t  seem to

91jonathan Kwitny, "Prison Reform: A Missed Oppor­
t u n i t y , "  The Wall S t r e e t  J o u r n a l .  Nov. 17» 1971» p. li|..

^^Hobert Locke, "N. M, Warden Replies  to A t t i c a  
Demands," Albuquerque Jo u rn a l .  Oct.  9» 1971» p. B-9.

93lbid.
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preclude  r e s t i t u t i o n ' s  being s u c c e s s f u l  or even inaugura ted  

w i l l  someday be overcome. But, a t  p r e s e n t ,  i t  would seem 

th a t  one who I s  in t e r e s t e d  in  a l l e v i a t i n g  the o f ten t im es  

miserab le  c o n d i t io n  of the  vic t im o f  crime must tu rn  e l s e ­

where f o r  a s o lu t io n ,

" P r a c t i c a l "  R a t io n a l i z a t io n s  - -  Aff irm at ive

Compensation programs w i l l  r e s u l t  in  a g r e a t e r  p u b l ic  
awareness of  the c o s t s  o f  crime and w i l l  s t im u la te  
in c rease d  pub l ic  suppor t  f o r  law enforcement to  reduce  
th e se  c o s t s .

Some members of  the  pub l ic  who a re  no t  p a r t i c u l a r l y  

moved by t h e o r e t i c a l  c o n s id e ra t io n s  o f  the o b l ig a t io n  o f  

the s t a t e  to  the v ic t im s of crime n e v e r th e le s s  support  

compensation programs. This su p p o r t  a l l e g e d ly  r e s t s  upon 

" p r a c t i c a l "  r e s u l t s  t h a t  a r e  a n t i c i p a t e d  to  accrue from a 

compensation program. There i s  a l s o  a d i f f e r e n t  kind of  

" th in  edge of  the  wedge" c o n s id e ra t io n  to be taken in t o  

account h e r e .  I t  was mentioned above t h a t  a compensation 

program o f  th e  scope t h a t  would encompass o r  provide 

i n i t i a l l y  only fo r  v ic t im s of  v i o l e n t  crimes i s  supported 

by some who favo r  g e n e ra l  compensation fo r  a wider v a r i e t y  

of  s u f f e r e r s  of m is fo r tune .  They view a compensation p ro ­

gram t h a t  would apply only  to v ic t im s  o f  crimes of  v io lence  

as a p re lude  to  an expanded program. Here, compensation 

programs to  a id  vic tims of  crimes o f  violence a re  supported 

due to  th e  d e s i r e  to  open the  door to  b road -f ron ted  a t t a c k s  

on th e  r o o t  causes o f  crime. This group o f  suppo r te r s  i s



deeply  concerned w i th  c o r r e c t in g  and a b o l i s h in g  th e  " s o c ia l  

cesspools"  t h a t  a r e  be l ieved  to f o s t e r  c r im in a l  behav io r ,  

"Perhaps most im p o r ta n t , "  says R ep resen ta t ive  Abner J ,

Mikva, "emphasizing s o c i e t y ’s r e s p o n s i b i l i t y  to  compensate 

vic t ims of  crime pu ts  th e  problem of c r im in a l  conduct in  

proper p e r s p e c t iv e ;  i t  shows i t  as a s o c i a l  problem which 

a l l  c i t i z e n s  have a s ta k e  in  so lv ing  r a t h e r  th an  a problem 

o f  'bad guys '  or  ' c o n g e n i ta l  c r im i n a l s '  who a re  the  worry 

o f  the  p o l ic y  [sicQ and no one e l s e , " ^ ^

I t  i s  f e l t  t h a t  one way in which to  e n l i s t  gene ra l  

p u b l ic  suppor t  f o r  fundamental reforms des igned  to  remove 

the  b a s ic  causes o f  crime is  to make the p u b l ic  aware of  

the  c o s t s  o f  crime and to  have the pub l ic  share  these  cos ts ,  

"Perhaps i f  the crime load were d i s t r i b u t e d  g e n e ra l ly  

throughout s o c i e t y ,  i t s  cos t  would be more g e n e ra l ly  f e l t  

and the  a t t e n t i o n  th i s  problem deserves  would be f o r t h ­

coming."^^ This t h r u s t  a g a in s t  crime d e r iv e s  from the 

i n c o r r e c t  b e l i e f  t h a t  crime can be stemmed by emphasizing 

law enforcement,  co n v ic t io n ,  and punishment.  The more 

c o r r e c t  approach would be ,  i t  i s  s a id ,  to  emphasize the  

p reven t ion  o f  crime by a t ta c k in g  the s o c i a l  maladies t h a t  

gene ra te  cr im e.  The b e n e f i t s  produced by a crime compen-

S . ,  Congress,  Senate,  Committee on th e  D i s t r i c t  
o f  Columbia, H ear ings .  Compensation o f  Victims o f  Crime.
OP.  c i t . .  p. 6 8 .

9^Roy G, F ra n c is  and Arthur L, Johnson, "Some Theories 
of Penology,"  Sociology of Crime, ed. Joseph S. Roucek 
(New York: P h i lo so p h ic a l  L ib ra ry ,  1961), p. 268.
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s a t io n  program ’’inc lude  the f a c t  t h a t  they  make more 

obvious to  the p ub l ic  the f i n a n c i a l  cos t  of c r im ina l  

a c t i v i t y ,  and f o r  t h i s  reason may lead  to  g r e a t e r  support  

fo r  programs of p reven t ion  and enforcement."^^ I t  i s  f e l t  

t h a t  s h o r t - r u n  economies in  t h i s  problem a re a  can only lead  

to  long-run  diseconomies and perhaps to th e  d e s t ru c t io n  of 

so c ie ty  I t s e l f .  I t  i s  suggested t h a t  i t  i s  in  s o c i e t y ' s  

s e l f - i n t e r e s t  to g ive  i t s  a t t e n t i o n  and i t s  f i n a n c i a l  

support  to e f f a c in g  s o c ia l  b l i g h t s  t h a t  bear  c i v i l  noxious­

ness .

Compensation programs w i l l  b e n e f i t  the po l ice  by 
b r ing ing  to  t h e i r  a t t e n t i o n  the  commission of  more 
crimes.. Also,  the v ic t im s w i l l  be more coopera t ive  
in  a s s i s t i n g  the p o l ic e .

Regardless  o f  what one might th in k  about the  v a l i d i t y  

of  th e  law and o rd e r  emphasis heard today and the place  of  

the law enforcement e s tab l i shm en t  in  the  scheme of th ings  

in  g e n e ra l ,  th e re  i s  no denying the  f a c t  t h a t  the  job of  

the p o l ic e  i s  made more d i f f i c u l t  as a r e s u l t  of public  

uncoopera t iveness .  Those who a re  s e n s i t i v e  to  the needs 

of  the p o l ic e  f o r  more coopera t ion  from the  public  have 

given t h e i r  su p p o r t  to compensation programs p a r t l y  due 

to t h e i r  f a i t h  t h a t  such programs w i l l  tend to f o s t e r  

b e t t e r  p u b l i c - p o l i c e  working r e l a t i o n s h i p s .  "One p o s s ib le  

by-product o f  a compensation scheme i s  b e t t e r  co -opera t ion

9&Gilbert  Geis ,  "Compensation f o r  Crime Victims and 
the  P o l i c e , "  P o l i c e , May-June, 1969, p. 55.
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with  law enforcement o f f i c i a l s  i n  apprehending the  o ffend­

e r s .  They can be aided by an ea r ly  r e p o r t  o f  the  o f fen se ,  
97. . . "  Not only i s  an ea r ly  r e p o r t  h e l p f u l ,  i t  i s  essen­

t i a l  t h a t  th e r e  ^  a r e p o r t .  I t  appears t h a t  in  more i n ­

s tances  than one might imagine, th e re  i s  never a r e p o r t in g
9 6of major o r  minor crime today. This widespread f a i l u r e  

to  even r e p o r t  crimes to  the p o l ic e  becomes s e r io u s  when 

i t  becomes the r u l e  r a t h e r  than the  ex cep t io n .  The way 

th a t  a compensation program might remedy t h i s  problem i s  

th a t  "compensation of  a v ic t im  i s  in v a r i a b ly  t i e d  c lo s e ly  

by l e g i s l a t i o n  to the v i c t im 's  coopera t ion  in  r e p o r t in g  

the c r im in a l  o f fe n se  promptly and co n t r ib u t in g  to  the f u l l ­

e s t  p o s s ib le  e x te n t  in  a r r i v in g  a t  a s o l u t i o n , "99 In 

many i n s t a n c e s ,  the  v ic t im ,  even though he may have been 

s e r io u s ly  i n ju r e d  i n  a c r im ina l  a t t a c k ,  f e e l s  t h a t  he has 

more to  l o s e  than  he could poss ib ly  ga in  in  r e p o r t i n g  the  

crime to  the p o l i c e .  By g e t t i n g  involved by going to  the 

p o l i c e ,  no t  on ly  w i l l  the v ic t im  be faced w ith  the  near

^^Glenn E. F loyd, "Victim Compensation P la n s , "  
American Bar Assoc ia t ion  J o u r n a l . LV (Feb. ,  1969),  p. 160.

^^Cf. the  f in d in g s  o f  P h i l i p  H, Ennis t h a t  " a t  l e a s t  
twice as much major crime as i s  rep o r ted  occurs"  in Crimi­
na l  V ic t im iza t io n  in  the United S ta te s :  A Report of A
N ational  3 u r v e ^  A r e p o r t  of a r e s e a r c h  s tudy submitted 
to the P r e s i d e n t ' s  Commission on Law Enforcement and Admin­
i s t r a t i o n  of J u s t i c e ,  Prepared by the N at iona l  Opinion 
Research Center ,  U n iv e rs i ty  of Chicago. Washington: Gov­
ernment P r in t i n g  O ff ic e ,  1967, p. 13.

^^Geis, "Compensation for Crime Victims and the
P o lice ,"  loo, c i t .
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c e r t a i n t y  of  not g e t t i n g  any compensation r e g a r d l e s s  of  

whether or  no t  the offender  i s  ever  apprehended, he w i l l  

a l s o  face  th e  p r o b a b i l i t y  of lo s ing  whatever time the  s t a t e  

th inks  necessary  should i t  need him to t e s t i f y  i f  the 

o f fe n d e r  i s  apprehended and brought  to t r i a l .  As th ings  

now s tand ,  the re  i s  o f te n  i n s u f f i c i e n t  i n c e n t iv e  f o r  the 

vic t im to  come forward and make h i s  In ju ry  o f f i c i a l l y  

known. In f a c t ,  i f  some s o r t  of  p u b l i c - s p i r i t e d  f e e l i n g  

or  p e r so n a l  d e s i r e  to  see vengeance wrought prompts the 

victim to d e l i v e r  h im se lf  and h is  complaint  to  the  p o l ic e ,  

the chances are  good t h a t  he w i l l  r e g r e t  t h i s  d e c i s io n  

should he become entwined in  the in te rm in ab le  j u d i c i a l  

p rocess  t h a t  w i l l  most l i k e l y  leave  him where i t  found 

him, minus whatever time and anguish may have r e s u l t e d  

i n  the  s t a t e ' s  sea rch  f o r  " j u s t i c e . "  "Why b o th e r? "

Why, indeed? While such a response  might be t i e d  to 

d e r e l i c t i o n  of s o c i a l  or c i v i l  du ty ,  f o r  th e  i n d iv id u a l  

who may have a l re a d y  su f fe re d  lo s s  o f  income as  a r e s u l t  

o f  not being  a b le  to  work fo l low ing  a c r im in a l  a t t a c k ,  

i t  i s  simply more r e a l i s t i c  n o t  to r i s k  lo s in g  more time 

o f f  the job by p re s s in g  a g r ie v a n c e .  To c o r r e c t  t h i s  

problem, there  would have to  be b e t t e r  in c e n t iv e s  than now 

u su a l ly  e x i s t ,  to cause the  vic tim to want to  r e p o r t  h i s  

case to the p o l i c e .  " I f  the  v ic t im  of a crime had the 

o p p o r tu n i ty  o f  r e c e iv in g  f i n a n c i a l  aid from the s t a t e ,  he 

might r e p o r t  a crime t h a t  o the rw ise  he might no t  have.
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Consequently, the p r o f i t  motive might opera te  h e re ,  as i t  

does elsewhere i n  s o c i e ty ,  to  s t im u la te  b e t t e r  law en fo rc e ­

ment. The most r e ce n t  adoption in  the  United S ta t e s  of

a " c i t i z e n s h ip "  type  compensation program, in  which compen­

s a t io n  i s  awarded only  where in ju ry  or d ea th  r e s u l t s  while  

the v ic t im  i s  endeavoring to prevent  the commission o f  a 

crime o r  is  a s s i s t i n g  in  law enforcement,  was by a s t a t e  

t h a t  has d e c la re d  t h a t  i t s  policy i s  "to  encourage th e  coop* 

o r a t io n  and a s s i s t a n c e  of  the public  i n  law enforcement and 

to promote the  p u b l ic  w e l f a r e . P e r h a p s  i t  was on the 

b a s i s  o f  the  r a t i o n a l i z a t i o n  mentioned above t h a t  t h i s  

compensation program was adopted. At any r a t e ,  i t  would 

appear to  be advantageous to the s t a t e  to co n s id e r  the  

needs o f  the v ic t im  o f  crime as w e l l  as the needs o f  the 

s t a t e ,  p a r t i c u l a r l y  in  c r im ina l  p ro sec u t io n s ,  i f  th e  s t a t e  

d e s i r e s  the co o p e ra t io n  of  the v ic t im .  For the  reasons  

cons idered ,  programs to  compensate crime v ic t im s would 

seem to  favor  the development of t h i s  co o p e ra t io n .

Democracy w i l l  be s trengthened by r e s t o r i n g  v ic t im s  
o f  v io l e n t  crime to  t h e i r  former s t a t e .  This r e p r e ­
se n ts  a l o g i c a l  ex ten t ion  of th e  w e lfa re  s t a t e ' s  
i n t e r e s t  i n  the well-be ing  o f  i t s  people.

^^^Allen M. Linden, The Report of  the Osgoods H a l l  
Study on Compensation fo r  Victims o f  Crime, op. c i t . ,  p .  !(..

lOljjevada, Compensation for  Victims of Criminal Acts ,  
Nevada Revised S t a tu t e s  (1969), Chapt. 217, sec ,  217*010.
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There i s  cons ide rab le  concern about the p o ss ib le  con­

sequences f o r  s o c i e t y  i n  n eg lec t in g  i t s  members who a r e  

the innocent  v ic t im s  of  crimes of  v io le n ce .  Those who a re  

anxious about the  h e a l th  of  democracy f e a r  t h a t  a s o c i e t a l  

in d i f f e r e n c e  to  the i n d i v i d u a l ’ s pain and s u f fe r in g  can 

only be damaging. I t  cannot be known f o r  su re  but co n s id ­

e rab le  s p e c u la t i o n  i s  tak ing  p lace as to  j u s t  what kinds 

of  s o c i e t a l  d e f a u l t s  might c o l l e c t i v e l y  undermine pub l ic  

confidence i n  America’s public  i n s t i t u t i o n s .  In t h i s  

r e s p e c t ,  compensation programs to a id  v ic t im s  o f  crime 

are  seen as  a c o n s t ru c t iv e  e f f o r t  to  e x h i b i t  r e s p o n s i b i l i t y ,  

As such, these  programs a re  a complement to o the r  s i m i l a r l y  

motivated e f f o r t s .

S o c ia l  l e g i s l a t i o n  such as  v e te ran s  compensation, 
workmen’s compensation, and the whole range of  pub l ic  
w elfare  programs are  the cu lm ina t ion  of a democracy’ s 
co n v ic t io n  regard ing  r e s p o n s i b i l i t y  f o r  human w e l f a r e .  
C e r t a in ly  common sense c a l l s  f o r  grouping to g e th e r  
f o r  mutual p r o te c t io n  through a system of  shared r i s k  
in  the a r e a  of  v ic t ims o f  c r im in a l  v i o l e n c e . 102

Making the  v ic t im  whole again  as "an o b je c t  o f  pub l ic

good" was a l so  s t r e s s e d  e a r l y  by Jeremy Bentham,^^^ i t

has a lso  been suggested  t h a t  one of the c h i e f  advantages

o f  a crime compensation p lan  i s  "the psychologica l  e f f e c t

on the community produced by the very f a c t  t h a t  th e re  i s

lO^LeRoy G, Schu l tz ,  "The V io la ted :  A Proposal  to
Compensate Victims o f  V io len t  Crime," op. c i t . ,  p, 2lf2,

lOSTheory of  L e g i s l a t i o n ,  t r a n s .  from the French of 
E tienne Dumont by R. H i ld r e th  (London: Kegan Paul ,  Trench,
Trubner & Ca* , .190^) ,  p .  317.
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such a scheme in  e x i s t e n c e , T h e  c r e a t i o n  of  such a 

program s tands  as an express ion  of  g e n e ra l  i n t e r e s t  i n  the 

w e l l -b e in g  of  th e  in d iv id u a l :

Of the  two major components of  the ethos under­
ly in g  v ic t im  compensation, the f i r s t  i s  e s s e n t i a l l y  
compassionate: people have been h u r t  through no
f a u l t  o f  t h e i r  own; th e re fo re ,  i t  i s  a moral o b l ig a ­
t i o n  of  those  more fo r tu n a te  to  a s s i s t  such persons .
The second element i s  the product o f  an economic 
r a t i o n a l i t y  which suggests  t h a t  f a i l u r e  to make ade­
quate  p ro v i s io n  f o r  in c a p a c i t a te d  persons u l t im a te ly  
dep r iv es  a l l  members o f  the s o c ie ty  o f  common bene­
f i t s ,  "No man i s  an i s l a n d , "  viewed as a p r in c ip l e  of  
s o c i a l  p o l i c y ,  may be considered to  inc lude  elements 
both of  c h a r i t a b l e  impulses and of impulses o f  s e l f -  
i n t e r e s t . 10?

Both in  the  s h o r t  run where the s t a t e  has a need to be 

n o t i f i e d  o f  crime and in  the long run where the  s t a t e  

needs the suppor t  o f  the p u b l ic ,  i t  i s  contended t h a t  com­

pensa t ion  programs to  v ic t im s of  crime w i l l  make a c o n t r i ­

bu t ion  toward the r e a l i z a t i o n  of these  needs.  The g ive  

and take  r e l a t i o n s h i p ,  i t  i s  suggested ,  should be r e c i p r o ­

c a l  between the  in d iv i d u a l  and the  s t a t e ,  "The s t a t e  should 

assume a g e n e ra l  s o c i a l  r e s p o n s i b i l i t y  to a id  un fo r tuna tes  

when, as  h e r e ,  such a id  would serve compell ing s o c i a l  p o l i ­

c i e s ,  The approach favored by P ro fe s s o r  Norval Morris ,

lOliB, J ,  Cameron, "Compensation f o r  Victims of Crime:
The New Zealand Experiment,  Jo u rn a l  o f  Pub l ic  Law, XII 
(1963), p .  372.

^ ^ ^ G i lb e r t  G eis ,  "S ta te  Compensation to  Victims o f  Vio­
l e n t  Crime," U, S , ,  Task Force on Assessment: The P r e s i ­
d e n t ' s  Commission on Law Enforcement and A dm in is t ra t ion  of 
J u s t i c e ,  Task Force Report:  Crime and I t s  Impact--An Assess*
ment. Appendix B (Washington: Government P r in t in g  O ff ice ,
Ï W ) ,  p. 157.

^^^"Compensation fo r Victims of Crime," University of
Chicago Law Review. XXXIII (Spring, 1966), p, !533.'



62
Professo r  o f  Law and Criminology, D i r e c to r ,  Center f o r

Studies  in  Criminal J u s t i c e ,  U n ive rs i ty  of  Chicago,

I s  t o  recognize  t h a t  crime i s  endemic in  our so c ie ty  
and t h a t  i t  i s  only proper  f o r  a so c ie ty  so organized 
th a t  crime is  endemic to share the burden which i s  by 
chance imposed on p a r t i c u l a r ,  un fo r tuna te  in d iv id u a l s .
The ana log ie s  with workmen's compensation and with 
compulsory th i r d - p a r ty  motor vehicle  insurance  are of  
some re le v an ce ;  perhaps a c lo s e r  analogue i s  the exten­
s ive  medical and s o c i a l  w elfare  p rov is ions  of  the Vete­
rans  A dm in is tra t ion  l e g i s l a t i o n  by which the community 
shares  in  the  lo s s  to  the in d iv id u a l  who has suffered  
fo r  us from the e x te rn a l  aggress ion  of  war. We should 
l ikew ise  share the  l o s s  to  those who s u f f e r  fo r  us from 
the i n t e r n a l  aggress ion  of  crimes of  persona l  v io le n c e .10?

The d i s c r e p a n t  lack  o f  a program to  compensate v ic tims of

crime l o g i c a l l y  becomes the concern of  those who cons ider

i t s  enactment as a c o r r e l a t e  to  o ther  m a n i fe s ta t io n s  of

s t a t e  concern. This concern has been evidenced by the

E a r l  of Longford:

We a re  aware t h a t ,  a t  a time when o th e r  members of the 
community who are  i n  need o f  help  a re  In c rea s in g ly  
cared f o r ,  t h i s  p a r t i c u l a r  group of un fo r tuna tes  are 
not on ly  not being helped on a par w i th  o t h e r s ,  but 
a re  a c t u a l l y  having a worse time w i th  every year  the 
crime wave con t inues .  Their  r i s k s ,  i n  a sense ,  a re
becoming w o r s e . lOo

Regardless o f  th e  causes a t t r i b u t e d  to the  inc rease  in  

crime, i t  seems p la u s ib le  t h a t  the  in c re a se  a r i s e s  from 

some kind o f  s o c i a l  f a i l u r e ,  a t  l e a s t  in  the  con tex t  of  

American c u l t u r a l  values and e x p e c ta t io n s .

10?u. S . ,  Congress, Senate ,  Committee on the  D i s t r i c t  
o f  Columbia, Hearings.  Compensation of Victims of Crime.
00 . c i t . .  p .  FJI

lC8(jj,ggt B rita in , "Crimes of Violence: Compensation
for Victims," Parliamentary Debates (Lords), op. c i t . .  co l.
2 $ 0 .
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Although there  i s  no precedent  f o r  th e  concept o f  

s o c i a l  f a u l t ,  and a l though  s o c ie ty  cannot be held 
blameworthy f o r  the commission of every cr ime, the re  
i s  an element of s o c i a l  f a u l t  in  harm to the  v ic t im  of  
crime. Indeed, the motive behind compensation propo­
s a l s  i s  reco g n i t io n  o f  the f a i l u r e  o f  s o c ie ty  to  p re ­
vent a high inc idence  o f  crime by those unable to  pay 
f o r  the  damages they do. Technica l ly  the re  i s  no neg­
l i g e n t  a c t  upon which to  base l i a b i l i t y .  However, 
so c ie ty  has i t s e l f  f o s t e r e d  th e  phys ica l  cond i t ions  
which have brought about the  p resen t  high inc idence 
of  crime. I t  should th e re fo r e  accept  r e s p o n s i b i l i t y  
f o r  some of  the r e s u l t i n g  i l l  e f f e c t s , 109

I t  could be contended t h a t  s o c i e t y ' s  lack  of  i n t e r e s t  

i n  the  v ic t im  of crime r e p r e s e n t s  an un fo r tuna te  compound­

ing o f  s o c i e t y ' s  lack  of  i n t e r e s t  in  the cond i t ions  t h a t  

spawn crime.

Of , , , importance i s  the  argument f o r  r e s p o n s i b i l i t y  
which could be based upon the remarkable unresponsive­
ness of American i n s t i t u t i o n s  to  the causes of  crime, 
whether they be m in o r i ty  group g h e t to s ,  o the r  slums, 
dope-add ic t ion ,  organized crime, or an i r r a t i o n a l  
t r a d i t i o n  o f  v io lence .  I f  s o c ie ty  t o l e r a t e s  recog­
nized sources of  cr ime, s u r e ly  i t s  minimal r e s p o n s i ­
b i l i t y  extends to  r e p a i r i n g  the human damage th a t
r e s u l t s . 110

That th e re  i s  thought to be a r e c i p r o c a l  b e n e f i t  to  the 

in d iv id u a l  v ic t im  o f  crime and to  the s t a t e  i s  d isp layed  

by the fo l lowing s t a t u t o r y  j u s t i f i c a t i o n  of  a compensation 

plan: “The L e g is la tu re  hereby d ec la re s  t h a t  i t  se rves  a

pub lic  purpose, and i s  o f  b e n e f i t  to  the s t a t e ,  to indem­

n i f y  those , • • who a re  v ic t im s  of  crime,

109«(jotnpensation to  Victims of V iolent  Crimes," North­
western  U n iv e rs i ty  Law Review, LXI (1966), p ,  91.

l l^R o b er t  D. C h i ld re s ,  "Compensation f o r  Crim inal ly  
I n f l i c t e d  Personal  I n j u r y , "  New York U n iv e r s i ty  Law Review. 
XXXIX (1964), p. 436,

l l l c a l i f o r n i a .  Government Code (196?),  Chapt. 5 ,  a r t .  
1 , sec ,  13960,
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For some, the  s t a t e  would be d e f a u l t in g  i t s  f e l t  o b l i ­

g a t io n  to  e s t a b l i s h  and m a in ta in  a comprehensive system o f  

j u s t i c e  should i t  f a i l  to  inc lude  adequate p ro v is io n  f o r  

the v ic t im  of  cr ime. A f te r  having had exper ience  adminis­

t e r in g  a compensation p lan .  Walker C a r te r ,  Chairman of 

Great  B r i t a i n ' s  Criminal I n j u r i e s  Compensation Board, has 

concluded t h a t  "no-one who i s  c a l l e d  to  d e a l  w i th  those 

cases  i n  which a blameless v ic t im  has been s e r io u s ly  d i s ­

ab led ,  sometimes fo r  l i f e ,  or w i th  those cases i n  which the 

e l d e r l y  and in f i rm  have s u f f e re d  in ju r y  and shock, can f a i l  

to  f e e l  deeply  what a worthwhile  p a r t  i s  played i n  the  f u l l  

a d m in i s t r a t i o n  of j u s t i c e  by th e  power to  award compensa-.- . , 

t i o n .

" P ra c t i c a l "  f l a t i o n a l i z a t i o n s —Negative

The s t a t e  a l ready  provides  s u f f i c i e n t  remedies to 
v ic t im s of  v io le n t  c r im es.  Tort  a c t io n s  i n  c i v i l  
cases  can be brought.

There i s  a g en e ra l  f e e l i n g  approaching u n i v e r s a l i t y  

t h a t  t o r t  a c t io n s  in  c i v i l  cases  o f f e r  a lmost no hope f o r  

r e l i e f .  I t  i s  somewhat i r o n i c  t h a t  i t  i s  the  s t a t e  t h a t  

i s  r e s p o n s ib le  f o r  o b s t ru c t io n s  to prevent  recovery  in  a 

c i v i l  c a s e .  F i r s t ,  the o f fender  must be apprehended before  

a c i v i l  s u i t  can be b rough t .  Sometimes the o f fen d e r  i s  not  

i d e n t i f i a b l e .  Even i f  he i s  i d e n t i f i a b l e ,  he i s  not always

l l ^ G r e a t  B r i t a i n ,  Criminal I n ju r i e s  Compensation Board, 
F i r s t  Report and Accounts. Cmnd. 2782, O c t . ,  1965, p. 7.
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caught .  I f  he i s  caught and should have any funds ,  the 

chances a re  good t h a t  h i s  defense  i n  h i s  c r im i n a l  case 

w i l l  exhaust  them. I f  he i s  convicted and i s  in c a r c e r a t e d ,  

r e a l i t i e s  o f  penal p r a c t i c e  preclude h i s  be ing  a b le  to pay 

any judgment t h a t  might be won by h is  v ic t im  in  a c i v i l  

s u i t .  For these  reasons i t  i s  very d i f f i c u l t  to  imagine 

f in d in g  anyone who would contend th a t  p re s e n t  remedies fo r  

the v ic t im  a re  adequate .  T o r t  a c t io n s  have a t r a d i t i o n  

however and th e re  i s  some at tachm ent to  the  p rocess .  I t  i s  

suggested by some th a t  t h e r e  i s  nothing wrong w ith  the  t o r t  

a c t i o n  i t s e l f .  What i s  lack ing  i s  the  u su a l  d e f ic ie n c y  o f  

funds to  pay a judgment. Support of  c i v i l  a c t io n s  fo r  t o r t  

does occur  with  recommendations to modify the  p re se n t  r e l i ­

ance upon the  f i n a n c i a l  a s s e t s  o f  the o f f e n d e r .  In e f f e c t ,  

the s t a t e  would s tep  in  t o  make the payment when the o f fe n ­

d e r  i s  unable to  do so. " All t h a t  the S t a t e  can be asked to 

d o , ” according to Mr. R. Egerton,  w r i t in g  a no te  of  d i s s e n t  

i n  the J u s t i c e  Socie ty  r e p o r t ,  " . . .  i s  to  see t h a t  the  

judgment which has been ob ta ined  a g a in s t  a c r im i n a l ,  or  

which i t  i s  reasonab ly  s a t i s f i e d  would have been obta ined 

a g a in s t  a c r im in a l ,  i s  met,"^^^ This would leave the v i c ­

tim to  e i t h e r  go through a c i v i l  case ,  secure  a judgment, 

and have th e  s t a t e  pay i t ,  or to omit the  c i v i l  s u i t  and 

n e g o t i a t e  a s e t t l e m e n t  w i th  the s t a t e .  This recommendation

Report by Ju s t ic e  (Society), Compensation for
Victims of Crimes of Violence (London: Stevens & Sons,
1962), p. 3 0 .
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then does not leave one f a r  removed from a s t a t e  compensa­

t io n  program. B as ic a l ly ,  the s t a t e  would be doing th e  same 

th in g s ,  and i n  e i t h e r  manner, due to  the  f a c t  t h a t  a t  p re ­

sen t  remedies a v a i l a b l e  to  th e  vic t ims of  crime a re  g l a r ­

in g ly  inadequa te .

P r iv a te  insurance  is  a v a i la b le  to  anyone who d e s i r e s  
to p r o t e c t  h im self  from the f i n a n c i a l  consequences 
o f  c r im in a l  v io lence .

There a re  var ious  suggest ions  t h a t  have been made t h a t  

seek a remedy to the d i f f i c u l t i e s  under co n s id e ra t io n  here 

through p r i v a t e  insurance  coverage of  r i s k s ,  inc lud ing  t h a t  

of  c r im in a l  a s s a u l t .  Some o f  these sugges t ions  a re  a l i t t l e  

wide of  the mark or  f a i l  to  a p p re c ia t e  the d i s t r i b u t i o n  of

burdens i n c id e n t  to  cr ime. "Since anybody can purchase pro­

t e c t i o n  a g a in s t  any imaginable t o r t  in ju ry  from a lo c a l

insu rance  b roker  by simply co n su l t in g  the ‘yellow p a g e s , '

d i a l i n g  the  r i g h t  number and sending a check, the so le  

remaining q u es t io n  seems to  be whether we should have 

s o c i a l i z e d ,  i . e . ,  government o p e ra ted ,  insurance ,  o r  whe­

th e r  we should continue to r e l y  on f re e  e n t e r p r i s e .

The s o c i a l i s m - f r e e - e n t e r p r i s e  argument clouds a m ul t i tude  

of  r e l e v a n t  c o n s id e r a t io n s .  This con ten t io n  t h a t  p r iv a te  

in surance  i s  adequate to  meet p re se n t  needs r e p r e s e n t s  

p r im a r i ly  a hope t h a t  would seem to have l i t t l e  chance of

^^Gerhard 0. W. Mueller, "Compensation for Victims of
Criminal Violence -  A Round Table," Journal of Public Law.
VIII (1959), p. 219.
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r e a l i z a t i o n .  In some cases  s im i la r  express ions  a re  hard to 

defend even as w ish fu l  th in k in g .  Consider the fo llowing;

Perhaps t h i s  whole matter  of  c r im e-v ic t im  com­
pensa t ion  might b e s t  be l e f t  fo r  s o lu t io n  by the  i n s u r ­
ance i n t e r e s t s  o f  t h i s  country .  The c o s t  o f  such 
insurance  would probably be very low and w i th in  reach
of a l l  of us, p a r t i c u l a r l y  where such a r i s k  i s  added
to the conventional  forms of in su rance .  We would 
thereby avoid se r io u s  problems th a t  might a r i s e  from r
an e f f o r t  to provide compensation ou t  of pub l ic  fu n d s ." ^

I t  i s ,  o f  course ,  no t  because we have r e l i e d  upon p r iv a te  

in su rance  to take care of crime v ic t im s ,  but in  s p i t e  of 

such r e l i a n c e ,  th a t  we s t i l l  have the  u n s a t i s f a c to r y  p l ig h t  

o f  the  v ic t im .  There a r e  s e v e r a l  reasons  why p r iv a te  i n s u r ­

ance has not met the need. "Insurance . . .  assumes the 

w i l l i n g n e s s  and f i n a n c i a l  a b i l i t y  of the p o t e n t i a l  victim 

to purchase such a p o l i c y .  The victims o f  crime most o f te n  

come from the  lowest income groups, those l e a s t  ab le  or  

l i k e l y  to  purchase i n s u r a n c e . O n e  d i f f i c u l t y  then i s  

t h a t  those  most l i k e l y  to  become victims of  crime are  f in a n ­

c i a l l y  l e a s t  ab le  to purchase insurance p r o t e c t i o n .  So, 

w hile  insurance i s  a v a i l a b l e  in  the sense t h a t  i f  one has 

the p r ic e  demanded by the  i n s u re r  he can purchase a po l ic y ,  

i t  i s  n o t  a v a i la b le  in  the  sense t h a t  those most l i k e l y  to

l l^F red  E, Inbau, "Compensation f o r  Victims of  Criminal 
Violence -  A Round T ab le ,"  Jou rna l  of  Public  Law. VIII  (1959)# 
p.  203 .

l l^M ichael  P. Smodish, "But What About the Victim? The 
Foresaken Man In American Criminal Law," op. c i t . ,  p. 8 .
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become crime v ic t im s can a f fo rd  to  purchase a p o l icy .  That 

the c o s t  i s  p r o h ib i t i v e  to those who most need p r o te c t io n  

i s  i n d i r e c t l y  admitted by one who suppor ts  p r iv a te  i n s u r ­

ance as a p r e f e r a b l e  a l t e r n a t i v e  to  p u b l ic  compensation 

programs :

Perhaps the  remoter the  chance of  lo s s  through cr ime, 
the more l i k e l y  i t  i s  t h a t  a budget po l icy  can be 
w r i t t e n  which i s  av a i la b le  to  even the lowest economic 
popu la t ion  s t r a t a .  I t  w i l l  be a happy day when i n s u r ­
ance companies can s e l l  many cheap p o l i c i e s  in  l i e u  of  
a few expensive p o l i c i e s  o f  insurance  a g a in s t  lo s s  
through c r im e , 117

Another d i f f i c u l t y  i s  t h a t ,

u n fo r tu n a te ly ,  many e x i s t in g  l i f e  and acc iden t  p o l i c i e s  
are  w r i t t e n  so th a t  b e n e f i t s  a re  excluded where the 
dea th  or  I n ju r y  of the insured i s  the r e s u l t  of any 
v i o l a t i o n  o f  th e  law o r  the  i l l e g a l  o r  i n t e n t i o n a l  
a c t  o f  any person.  Even w ithou t  such a s p e c i f i c  d i s ­
c la im er ,  "acc iden t"  or " a c c id e n ta l  means" have been 
i n t e r p r e t e d  to  preclude double indemnity or any recov ­
ery  a t  a l l  fo r  i n j u r i e s  or  dea th  caused by a n o th e r ’s 
c r im in a l  a c t ,

Not only do those who are  most l i k e l y  to become crime v ic ­

tims no t  purchase p r iv a te  insurance  due to  the p r o h ib i t i v e  

co s t ,  they " q u i t e  f r eq u en t ly  belong to  a popula t ion  s t r a ­

tum which can l e a s t  a f fo rd  the  economic lo s s  from crime,

I t  would seem t h a t  adequate r e l i e f  f o r  the victim o f  crime 

must be sought elsewhere than v ia  p r iv a t e  Insurance p r o t e c ­

t i o n ,  th ings  being what they a re  a t  p r e s e n t .

117Mueller,  op, c i t , ,  p ,  236 .

Smodish, l o c .  c i t , 

^^^Mueller, op, c i t . .  p ,  23^ .
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There i s  some i n d i c a t i o n  t h a t  an e f f o r t  i s  being made 

to o f f e r  budget p o l i c i e s  to  see whether i t  might be f e a s i ­

b le  to meet a t  l e a s t  p a r t  o f  the needs being cons idered  

here  through p r iv a te  in su rance  coverage. The Old American 

Insurance Company o f  Kansas C i ty ,  M issouri ,  r e c e n t ly  began 

an a d v e r t i s in g  campaign f o r  violence indemnity p o l i c i e s .

"At a c o s t  o f  $12 a y e a r ,  a po l icyho lde r  in ju red  in  a crime 

o f  v io lence  can c o l l e c t  up to  $5 , 2$0 to cover medical expen­

s e s .  I f  the insured  i s  k i l l e d .  Old American w i l l  pay h i s
120b e n e f i c i a ry  $10,000."  This campaign i s  aimed p a r t i c u ­

l a r l y  a t  e ld e r ly  c i t y  d w e l l e r s .  At p r e s e n t  t h i s  v io lence 

indemnity po l icy  i s  being tes t-m arke ted  in  only  a few 

s t a t e s  west o f  Ohio but  i f  the p o l icy  proves to  be a

success  i n  these s t a t e s .  Old American w i l l  cons ider  o f f e r -
121ing the po l icy  to r e s i d e n t s  o f  o the r  s t a t e s .  I t  remains 

to be seen whether t h i s  e f f o r t  w i l l  be s u c c e s s fu l .  I t  i s  

encouraging t h a t  such a t r i a l  e f f o r t  i s  being made and 

ana lyses  of t h i s  experiment should prove most en l ig h te n in g .  

Should those  who a re  the  most l i k e l y  f u tu r e  vic t ims o f  

c r im in a l  a t t a c k  purchase such violence indemnity p o l i c i e s  

i t  w i l l  r e p re s e n t  a d e p a r tu re  from p a s t  p r a c t i c e s .

120i„The V io len t  S e l l , "  Time, Nov. 8 , 1971, p. 100.
I  0*1

L e t t e r  from K. R. Keele, D i r e c to r ,  Spec ia l  S e rv ice s ,  
Old American Insurance  Company, Kansas C i ty ,  M issouri ,  Nov. 
29, 1971.
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Compensation programs would simply f o s t e r  f ra u d .

One of the  reasons fo r  l im i t in g  the coverage of compen­

s a t io n  programs to  the e f f e c t s  o f  c r i m i n a l  i n j u r i e s  to  the  

person has been the concern about f ra u d u len t  claims and 

unwarrantable  payments. This i s  a l e g i t im a te  concern and 

in  framing and adm in is te r ing  a compensation program, con­

s i d e r a t i o n  should be given t h i s  m a t te r .  Some th in k  t h a t  

s ince  crime compensation programs a re  s t i l l  experimenta l  

i t  would be b e s t  t o  narrow the  scope of  coverage to  f i r s t  

meet needs t h a t  a re  most p r e s s in g .  I t  so happens t h a t  t h i s  

o b je c t iv e  co in c id e s  with the type o f  coverage t h a t  i s  

be l ieved  to  be l e a s t  s u b je c t  to f r a u d .  As compared to 

o th e r  types o f  lo s se s  f o r  which the  s t a t e  might seek to 

compensate, such as proper ty  l o s s e s ,  persona l  in ju ry  i s  

be l ieved  l e s s  s u b je c t  to  f a l s i f i c a t i o n .  N ever the less ,  the  

p o t e n t i a l  f o r  m isch ie f  c a p t iv a te s  the a t t e n t i o n  of  some 

and perhaps r e s u l t s  i n  t h e i r  overemphasizing the l ik e l ih o o d  

of  ch ican e ry .

While a victim compensation plan might he lp  
some in n o cen t  victims of  cr im e ,  i t  might give even 
more he lp  to  the undeserving.  Think of  the p r e te x t s  
some c i t i z e n s  might use to  e x t r a c t  "easy" compensa­
t i o n  money from the government. Many acc iden ts  t h a t  
occurred  in  p r iv a te ,  fo r  i n s t a n c e ,  could be passed 
o f f  as anonymous a s s a u l t .  A person who was w i l l i n g  
to l i e  could claim th a t  he had been p sycho log ica l ly  
maimed dur ing  a midnight holdup--which never took 
p la c e .  There i s  even the p o s s i b i l i t y —as suggested 
by o c c a s io n a l  wartime in s t a n c e s  of s o ld i e r s  i n f l i c t ­
ing minor wounds on themselves in  order  to evade 
b a t t l e - - t h a t  people would d e l i b e r a t e l y  i n ju r e  them- np? 
se lv es  i n  o rde r  to  c o l l e c t  a check from the  government.

XPP "Should the Government Compensate Crime Victims?"
Senior S c h o la s t ic . April 8, 1965, p. 11,
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But th e re  I s  no b a s is  f o r  anyone to expect to  r e c e iv e  a 

w in d fa l l  from any of  the  c rime compensation programs th a t  

have been put  in to  o p e ra t io n .  Their  aim is  to r e s t o r e  the 

v ic t im  of  crime, as near  as poss ib le  through a monetary 

compensation, to  the s t a t e  t h a t  he enjoyed p r io r  to  being 

v ic t im ized .  Since the  amount of the payment i s  an equiva­

lence  of lo s s  the re  i s  no in c e n t iv e ,  c e r t a i n l y ,  to  i n ju r e  

o n e s e l f  in  an e f f o r t  to achieve un jus t  enrichment.  Nothing 

of  the kind seems l i k e l y  to occur.  Not many people d e s i r e  

a s t a y  in  the h o s p i t a l  o r  the  experience of  recover ing  

from a wound enough to i n j u r e  themselves or  to  have o th e rs  

i n j u r e  them. As f o r  the  o th e r  suggest ions  of ways in  

which f ra u d u le n t  claims might o r i g i n a t e ,  i t  would seem to 

be poss ib le  to  coun te r  them through proper  a d m in is t ra t io n  

o f  the  program. "The mere f a c t  t h a t  crimes may be staged 

o r  s imulated i s  no t  a s u f f i c i e n t  ground f o r  b a r r in g  recov­

ery by victims o f  'honest* crime. The remedy l i e s  r a t h e r  

i n  e s t a b l i s h in g  an e f f i c i e n t  machinery of  i n v e s t i g a t i o n  and 

in  s t r i n g e n t  requirem ents  of  p r o o f . I t  i s  no t  as 

though governments have never undertaken programs which 

involved monetary payments upon a showing of  i n ju r y .

There are  m u l t i tudes  of  a c t i v i t i e s  where the p o t e n t i a l  

f o r  f raud e x i s t s .  I t  i s  roost d e s i r a b l e  to  prevent  fraud 

and to punish f raud  when i t  occurs ,  bu t  t h i s  has been the

123Helen S i lv in g ,  "Compensation fo r  Victims of Criminal 
Violence -  A Round T ab le ,"  Journa l  of  Pub l ic  Law. VIII 
(1959), p. 252.
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business  of  government f o r  c e n t u r i e s .  I t  i s  germane to 

no te  t h a t  problems of  fraud or attempted f raud  have occa­

sioned no mention of  d i f f i c u l t i e s  f o r  those j u r i s d i c t i o n s  

th a t  p r e s e n t ly  adm in is te r  crime compensation programs.

Criminals and c r im in a l  a c ts  would become more numerous 
due to  the n e u t r a l i z a t i o n  of any sympathy fo r  the 
p o t e n t i a l  v ic t im  tha t  o therwise  might e x i s t  without 
s t a t e  a id  f o r  the vic tim.

P ro fe s s o r  Gerhard 0. W. Mueller of  New York U n ivers i ty  

Law School, in  testimony before a New York s t a t e  committee 

hear ing  on compensation to v ic tims of cr im e ,  "warned of  a 

p o ss ib le  i n c r e a s e  in  crimes of  violence i f  a proposal to 

compensate the v ic t im s became law. He s a i d  the proposed 

l e g i s l a t i o n  might reduce a c r im i n a l ' s  ' i n n e r  h u rd le '  

a g a in s t  committing crimes on the theory t h a t  'nobody 

r e a l l y  go t  h u r t . '  He was the only one of  f i v e  w itnesses  

opposed to such l e g i s l a t i o n  before  the committee.

P ro fesso r  Mueller  has based h is  o ppos i t ion  to  compensation 

to  crime v ic t im s  because of h i s  b e l i e f  t h a t  these conse­

quences would follow such programs, l a r g e ly  upon h is  p ro ­

j e c t i o n  o f  f in d in g s  th a t  t h e f t s  of  p roper ty  occur to  some 

degree because of  the f e e l in g  t h a t  " insu rance  w i l l  take 

care  o f  i t . "  "We do know," says M ueller ,  " t h a t  by easing 

the l o t  o f  p o t e n t i a l  v ic t im s ,  we dec rease  the  p e r p e t r a t o r ' s  

moral qualms about h i s  proposed crime, the reby  increas ing

12^N8w York Times. Jan. 1$, 1966, 17:3.
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the l ike l ihood  t h a t  he w i l l  commit i t ,  and we in c re a se  the  

ex ten t  to which, consciously  or unconsciously ,  the  po ten­

t i a l  v ictim w i l l  expose himself  to  the  r i s k  of  becoming a 

v i c t i m . F o r  the reasons mentioned above, so f a r  as 

compensation to  v ic t ims of  crime i s  concerned, the re  i s  

l i t t l e  reason to  suppose t h a t  an in d iv id u a l  w i l l  cou r t  

personal  in ju ry  so t h a t  he might be mended a t  pub l ic  expense. 

The at tempted analogy of  the person who might be c a r e l e s s  

w ith  insured  p roper ty  and the encouragement of  c a re le s s n e s s  

in  the p r o t e c t i o n  of  on e 's  person by enacting a crime com­

pensat ion  program do not  appear to  be v a l id .  In f a c t ,  

the re  would l i k e l y  be no d isc e rn ab le  impact a t  a l l .  As 

f o r  the o the r  p o in t ,  t h a t  o f  weakening the o f f e n d e r ' s  

"moral qualms" about committing a crime o f  v io lence ,  

the re  i s  no evidence th a t  i n d i c a t e s  t h a t  a c a l c u l a t i o n  o f  

the fu tu re  s t a t e  o f  w el l -be ing  of  the  v ic t im  i s  made by 

the offender  to  cause him to  commit or not to  commit the  

crime.

125'»should Socie ty  Pay Crime's Victims?" "No--Says 
Gerhard 0, W, M u e l le r ,"  The R o ta r lan ,  S e p t . ,  1965, p. 25.



CHAPTER I I

INPUTS; THE CATALYSTS LEADING TO THE 

CREATION OF COMPENSATION PROGRAMS

Opinion Leaders 

I t  i s  i n t e r e s t i n g  and i n s t r u c t i v e  to  examine the 

p a r a l l e l s  i n  the  s t e p s  t h a t  led to the adop t ion  o f  the o ld ­

e s t  o f  the  s o c i a l  Insurance systems, workmen’s compensation, 

and those  t h a t  have led to the  r e ce n t  adopt ions o f  crime 

compensation programs. In bo th  ca ses ,  i n t e r e s t  in  the  

United S ta te s  followed a t t e n t i o n  and a c t io n s  in  European 

c o u n t r i e s .  In both  cases  yea rs  of  s tudy and a g i t a t i o n  

preceded . program adop t ions .  Also, in  bo th  cases  those 

who took the lead in  p o p u la r iz in g  and d is c u s s in g  the p ro­

posed programs were c e r t a i n  pub l ic  o f f i c i a l s  and s c h o la r s .  

F i r s t ,  th e re  was a problem being met u n s a t i s f a c t o r i l y ,  i f  

a t  a l l ,  by e x i s t i n g  arrangements .  Next came the i n v e s t ig a ­

t i o n s  and r e p o r t s  o f  the  p a th f in d e rs  of the  new programs. 

These e f f o r t s  in  t u r n  sparked more d i s c u s s io n ,  l e g i s l a t i v e  

i n v e s t i g a t i o n s ,  and culminated in  l e g i s l a t i v e  enactments 

to  b e t t e r  meet f e l t  needs .  In the United S ta t e s  the p a th ­

f in d e r s  o f  workmen's compensation programs included J ,  G, 

Brooks, W, P, Willoughby, J ,  McMackin, and Theodore

71).
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R oosevel t .  Their p rep a ra t io n  of r e p o r t s  and t h e i r  d i s ­

cuss ion  o f  the  meri ts  o f  European workmen’s compensation

programs prompted cons iderab le  s c h o la r ly  r e s e a r c h  and le g -
12é>i s l a t i v e  i n v e s t i g a t i o n .  These e f f o r t s  in  tu rn  led to 

the f i r s t  l e g i s l a t i v e  enactments to implement the  recommen­

d a t io n s  o f  the  r e se a rch e r s  and i n v e s t i g a t o r s .  Following 

s i m i l a r  developmental phases to t h a t  o f  workmen's compensa­

t i o n ,  crime compensation programs were f i r s t  supported 

o u t s id e  the  United S t a t e s .

The l a t e  Margery Fry, English  s o c i a l  reformer  and 

c r i t i c ,  i s  the  acknowledged s t im u lan t  t h a t  has led to 

modern day c o n s id e ra t io n  of public  compensation to  v ic ­

tims of  v io l e n t  crimes th a t  a f f e c t  th e  person .  Her sug­

g e s t io n  of a compensation plan was w ide ly  noted when i t
127

was pu t  in  the  form of  a newspaper a r t i c l e  i n  l a t e  1957»

Her advocacy of  a compensation plan became the s u b je c t  of  

s e v e ra l  s tudy groups and jo u rn a l  a r t i c l e s .  Support mounted 

and f i n a l l y  culminated w i th  the  adoption  of  compensation 

p lans  in  Hew Zealand in  1963 and in  G reat  B r i t a i n  in  196^, 

Since th a t  time th e re  have been s e v e ra l  o th e r  program 

adopt ions  inc lud ing  s ix  s t a t e s  in  the United  S t a t e s .  "The

126cf ,  Stefan A, R iesenfe ld  and Richard C, Maxwell, 
Modern S o c ia l  L e g is la t io n  (Brooklyn: The Foundation P re ss ,
1950), pp. 127- 136.

^^^London Observer, Nov. 10, 1957» r e p r i n t e d  as "Jus­
t i c e  f o r  V ic t im s."  Jou rna l  of Public  Law, V II I  (1959),
pp. 191- 194 .
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va lue  of  the proposed com pensa t ion ,” according to  Miss Fry,

"would not be economic a lo n e .  There i s  a n a t u r a l  sense of

o u t rag e  on the s u f f e r e r ' s  p a r t ,  which the milder  a s p e c t  o f
123our modern penal methods only  e x a ce rb a te s ,"  Miss F r y ' s  

recommendations have been warmly rece ived  and i t  has no t  

been on account of  d isagreement with  them based upon p r i n ­

c i p l e  t h a t  there  have no t  been more adop t ions .  Rather 

t h e r e  has been a h e s i t a n c y ,  which w i l l  perhaps be only 

temporary, to launch new programs by governments i n  g en e ra l  

du r in g  the p re sen t  economic d i f f i c u l t i e s  th a t  governments
12 Q

a r e  exper ienc ing .

Severa l  prominent I n d iv id u a l s  in  public a f f a i r s  in  the 

United S ta te s  have been e i t h e r  d i r e c t l y  or i n d i r e c t l y  moved 

to  a c t  on behalf  o f  compensation programs by the  s tand o f  

Miss F ry ,  One o f  the f i r s t  and c e r t a i n l y  one o f  the  most 

p re s t ig e o u s  was Arthur J .  Goldberg who, i n  h i s  James Madi­

son l e c tu r e  a t  the New York U n iv e r s i ty  School o f  Law, con-
130cu r red  w i th  Miss F ry 's  id eas  on v ic t im  compensation.

IZBibid.
^^^This opin ion  i s  shared  by S tanley  L. Van R ensse lae r ,  

Chairman o f  the Crime Victims Compensation Board of  New York 
and Co-Chairman o f  the I n t e r n a t i o n a l  A ssoc ia t ion  of  Criminal 
I n j u r i e s  Compensation Boards, l e t t e r  o f  Jan .  31, 1972; Jo s ­
eph P ickus ,  Chairman o f  the Criminal I n ju r i e s  Compensation 
Board o f  Maryland, l e t t e r  of  Feb, 29, 1972; and Wilfred S, 
Pang, Executive S ec re ta ry  o f  the Criminal I n j u r i e s  Compensa­
t i o n  Commission of Hawaii, l e t t e r  of  Feb. 3 ,  1972.

^^^Printed as "E qua l i ty  and Government," New York 
U n iv e r s i ty  Law Review. XXXIX (A pr i l ,  I 96I4,) ,  pp. 205-227.
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"Many c o u n t r ie s  throughout the w orld ,"  he s a id ,  " recogniz­

ing  t h a t  crime i s  a community problem, have designed systems

f o r  government compensation of  v ic t ims o f  crime. Serious
131c o n s id e r a t io n  of t h i s  approach i s  long overdue h e r e . "  

Although h i s  comments about a c t u a l  adoptions were somewhat 

p r e c i p i t o u s ,  h i s  added voice of  support  s trengthened the 

appeal  o f  compensation programs. Coming from a n a t io n a l ly  

prominent and respec ted  person,  the s u b je c t  no doubt 

rece iv ed  more a t t e n t i o n  and se r io u s  cons ide ra t ion  than i t  

o therw ise  would have.

Another n a t io n a l ly  renowned p o l i t i c a l  f ig u re ,  former 

United S ta te s  Senator Ralph W. Yarborough of  Texas, can be 

counted among the  e a r ly  su p p o r te r s  of compensation p la n s .

He in t roduced  and supported fo u r  d i f f e r e n t  compensation 

p lans  in  the United S ta te s  Senate ,  beginning .in 196^.^^^ 

These plans were to be l im i te d ,  v a r io u s ly ,  to j u r i s d i c ­

t io n s  under n a t io n a l  co n t ro l  inc lud ing  the D i s t r i c t  of  

Columbia, and so le ly  to the D i s t r i c t  of Columbia. " I  

would hope ,"  he sa id  in  1965, when he introduced S. 2155,

" t h a t  Federa l  a c t io n  of th i s  n a tu re  would encourage S ta t e s
131to  adopt s im i la r  plans in  the s e v e ra l  S ta t e s . "  When he

131l b i d . .  p. 22 k .

132ggth Cong., S,  2155; 90th Cong., S .  6Ij.6; 91st  
Cong., S. 9; 91s t  Cong., S .  2936. See U ,  S . ,  Dally  Con­
g r e s s i o n a l  Record. 91st  Cong., 2d S e s s . ,  1970, CJtvI, No. 
206, S21017.

133
Ü .  S . ,  Congressional Record. 89th  Cong., 1 s t  S e s s . ,  

1965, CXI, P a r t  10, li|.031.
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Introduced t h i s  b i l l  on June 17, 196^, no s t a t e  in  the  

United S ta te s  had a crime compensation p lan .  " I  was hope­

f u l , ” he s a id ,  " th a t  we, in  the  Congress, would a c t  and s e t  

a model to the S t a t e s ,  and t h a t  S ta te s  could be s t im u la ted  

to g ive  such p r o te c t io n  to t h e i r  c i t i z e n s . A c t u a l l y ,  

Senator  Yarborough's concern fo r  v ic t im s o f  crime was d eve l­

oped while he was a judge fo r  f iv e  years  in a Texas s t a t e  

d i s t r i c t  co u r t  in  Austin ,  Texas, immediately p r io r  to 

World War I I .  "The th ing  th a t  s t r u c k  me from looking a t  

t h i s  problem from the bench was t h a t  the v ic t im  in  the  

courtroom was o f ten  s u f fe r in g  more than the person accused 

o f  c r im e.  . . .  I  wondered a t  t h a t  time what on e a r t h  could 

be done to  help  these  people who were in ju red  by c r im in a l  

a c t s  and y e t  rece ived  so l i t t l e  p r o te c t io n  from the  law.

He was no t  a b l e ,  a t  t h a t  t ime, to inven t  a remedy f o r  t h i s  

f e l t  need. ”As I  wondered about t h i s  problem as a judge,"  

by h i s  own admission, he s a id ,  " I  d id  not  know the answer 

to i t .  The answer did not occur to  me u n t i l  about 1961,

when I  read  of the b i l l  being debated in  the B r i t i s h  Par -
116l lament to compensate the innocent  v ic t ims o f  c r im e ."

I t  was n o t ,  however, u n t i l  a f t e r  th e  B r i t i s h  scheme was in  

o p e ra t io n  t h a t  Senator Yarborough in troduced h is  f i r s t  b i l l

S . ,  Congress, Senate ,  Committee on the  D i s t r i c t  
o f  Columbia, Hearings.  Compensation of Victims of  Crime, 
op. c i t . .  p. 22 .

135i b i d . .  pp. 19-20.

U ^ Ib id . .  p. 20.
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to  compensate v ic tims of  crime. His own tenure  has been 

cut s h o r t  by a r e c e n t  f a i l u r e  to  win r e - e l e c t i o n  to the  

United S ta te  Senate ,  bu t  Senator Mike M ansfield ,  who has

developed "a very s t ro n g ,  independent and s in c e re  i n t e r e s t

138

137in  th e  m atte r  o f  compensating v ic t im s of  crime" r e c e n t ly

introduced S. 750, a crime compensation b i l l .

Among the governors of  the  s t a t e s .  Nelson A, Rocke­

f e l l e r  o f  New York has shown much i n t e r e s t  in  i n v e s t ig a t in g  

problems of  crime and in  seeking to  c o r r e c t  d e f i c i e n c i e s  in  

pub l ic  performances in  combatting these  problems. He 

organized se v e ra l  conferences on crime in  New York s t a t e  

beginning in  1966, and dozens of  meetings were held through­

out the  s t a t e  t o  a i r  the  problems and to  seek advice f o r  

t h e i r  s o l u t i o n .  One of  h i s  concerns was w ith  the  v ic t im  

of crime. T es t i fy in g  befo re  a committee whose members he 

had appo in ted ,  he noted t h a t  " the c u r r e n t  annual expendi­

tu re  of  $66$M by the s t a t e  and lo c a l  governments fo r  crime 

preven t ion  did no t  he lp  i t s  v i c t i m s . "^^9 One of  h i s  themes 

became the d e c l a r a t i o n  t h a t  " the innocent v ic t im  i s  the  

f o rg o t te n  man in  our s o c i e t y , N e w  York adopted i t s  

compensation plan not long a f t e r  the  Governor had made

l^ ^ L e t te r  from Senator  Mike Mansfie ld ,  Majori ty  
Leader, Washington, Ju ly  26, 1971.

S . ,  Daily  Congress ional  Record. 92d Cong., 
1 s t  S e s s . ,  1971, CXVII, No“, l 6 , S 13^9,

139New York Times. Jan .  I4., 1966, 56 :1 .  

l^O ib id .
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these  e f f o r t s  to c o n s t ru c t  a comprehensive c r im e -c o n t ro l

program. The program became e f f e c t i v e  August 1, 1966.^^^

Among th e  o the r  governors who have sought enactment o f

crime compensation programs i s  Governor Richard J ,  Hughes of

New J e r s e y ,  In h is  program f o r  law enforcement put  forward

in  h i s  campaign f o r  r e - e l e c t i o n  in  196^ ,  was a program to
lli2compensate v ic t ims o f  c r i m e . ^

In some i n s t a n c e s ,  programs g e t  suggested by a s in g le  

in d iv id u a l  who i s  i n t e r e s t e d  in  crime compensation. Oregon, 

the f i r s t  s t a t e  to co n s id e r  a crime compensation program in  

the  United S t a t e s ,  had i t s  b i l l  in troduced  by s t a t e  Repre­

s e n t a t i v e  B e t ty  Roberts  " la rg e ly  a t  th e  behes t  o f  an E as t  

County man who ta lked  w ith  Mrs. Roberts about th e  need,"^^^ 

Prime sponsor of  the l e g i s l a t i o n  then became Dean Seward 

Reese of the  Willamette  Law S c h o o l . O r e g o n  has no t  

adopted a compensation p lan  as y e t ,  but i t  i s  of  i n t e r e s t  

t h a t  i t s  c o n s id e ra t io n  was s t im u la ted  in  t h i s  f a s h io n .

In a d d i t io n  to  i n d iv id u a l  endorsements o f  crime com­

pensa t ion  programs, th e re  has been an o ccas iona l  o rgan iza ­

t io n  endorsement. For  example, the C o r rec t io n a l  Assoc ia­

t io n  of  New York which i s  descr ibed  as "the only p r iv a te

^^New York, McKinney’s Consolidated Laws of  New York 
Annotated. Book 10, Executive Law, a r t ,  22,

^ ^ New York Times. Jan .  2, 1966, 62 :1 ,

l ^ ^ E d i t o r i a l ,  Oregon Outlook. June 10, 1965, 2 :1 ,  2.

^ ^ E d i to r ia l ,  Oregon Outlook, June 3» 1965, 2:1, 2.
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agency i n  the s t a t e  au tho r ized  to  examine and r e p o r t  on 

p r i s o n s ,  re fo rm a to r ies  and lo c a l  j a i l s  and to  make recoraraen- 

da t ions  to the L e g i s l a t u r e , ” o f f i c i a l l y  took a stand 

urging l e g i s l a t i o n  to compensate victims o f  crimes o f  v io­

le n c e ,  I t  i s  to  be imagined t h a t  such pronouncements, by 

esteemed o rg an iza t io n s ,  add to  the acceptance o f ,  o r  i n ­

crease  the  support  o f ,  compensation p roposa ls .

Public ized  Cases of  Misfortune

The Ind iv idua l  case of  misfor tune  has been used with

t e l l i n g  e f f e c t  by those a t tem pting  to  c u l t i v a t e  suppor t

f o r  crime compensation programs. One o f  Margery P r y ' s

i l l u s t r a t i o n s  became widely pub l ic ized  p a r t l y  due to i t s

i r o n i c  conclus ion .  I t  r e l a t e d  the  t r a g ic  p l i g h t  o f  a man

who had been beaten by two c r im in a ls  so sev e re ly  t h a t  he

was blinded and a l so  permanently d isab led  by Other i n j u r i e s .

He sued the two c r im ina ls  in  c o u r t ,  and was awarded 
damages of L l l ,5 0 0 .  The two men concerned were unable 
to  pay. He took them to co u r t  fo r  a payment order  to 
be made, and they were ordered to  pay . a week each. 
Miss Margery Fry poin ted  out th a t  the  v ic t im  would have 
to  l i v e  fo r  L.L2 years  to c o l l e c t  the  l a s t  in s ta lm en t  o f  
the damages, 146

But a t  the t ime. Miss Fry did  not suspec t  t h a t  the  case

conta ined o ther  i r o n i e s .  A f te r  R. E, P r e n t i c e ,  a member of

the  House of  Commons, r e f e r r e d  to the same case i n  h i s  own

^ ^ New York Times, Dec, 28, 196$, 2^ l7 .

^^ G rea t  B rita in , "Crimes of Violence (Compensation
for Victims)." Parliamentary Debates (Commons), 69i|.
(May 5, 1961».), col. I I 8 2 .
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e f f o r t s  to  win support f o r  compensation to  vic tims of  

cr ime, he rece ived  a l e t t e r  from Mrs. Richardson, the 

wife  o f  the  v ic t im ,  "She sa id  t h a t  she was glad t h a t  the 

case had been r a ised  and went on, 'But may we po in t  out 

t h a t  we do no t  even ge t  th e  LI a month t h a t  you mentioned, 

as we have L2^0 cos ts  of the  c o u r t  to pay before we can 

have anyth ing?  *

In New York, the case o f  Arthur P. Co l l in s  probably 

d id  as much as anything to  c r y s t a l l i z e  suppor t  f o r  a com­

p en s a t io n  p la n .  In the presence  of  h i s  wife and young 

dau g h te r ,  he was stabbed to  dea th  by another  subway passenger 

when he sought to  a s s i s t  two women who were being menaced 

by t h a t  p e r s o n . H a v i n g  no f i n a n c i a l  resources  a f t e r  

h e r  husband’s dea th ,  Mrs. C h r i s t in e  C o l l ins  could no t  

suppor t  h e r  s ix teen-m onth-old  daughter  and found i t  

necessa ry  to  send her to  h e r  mother in  Lehrberg, West
H4.9Germany. This case no t  only spurred  the  s t a t e  compen­

s a t i o n  program along, i t  r e s u l t e d  i n  the passage of a Good

Samaritan law by New York C ity  and the  awarding of a pen-
150s ion  to  Mrs. C o l l in s ,  This p a r t i a l  compensation program

^ ^ I b i d . ,

^^^New York Times. Nov. 20, 1965, 34^2. 

^ ^ New York Times, Dec. 3 ,  1965, 3^^2. 

Ï^^New York Times, Jan .  2, 1966, 62:1.
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compensates only those i n j u r i e s  or  deaths incurred  while 

a s s i s t i n g  law enforcement o f f i c e r s  or  while a t tem pting  to  

prevent the commission of  a crime or in  t ry in g  to  apprehend 

a c r im in a l .

In C a l i f o r n i a ,  Judge F ranc is  McCarty bad a case 

before h i s  c o u r t  which so aroused him th a t  he was prompted 

to w r i te  a l e t t e r  to  s t a t e  Senator Eugene McAteer i n  an 

e f f o r t  to remedy s im i la r  s i t u a t i o n s .  The case was one in  

which "a middle-aged woman was knocked down and had her  

purse snatched by two teen -age rs  and as a r e s u l t  was in ju re d  

and had medical expenses o f  $1 ,^00,"^^^  I t  was only th ree  

months l a t e r  t h a t  C a l i f o rn ia  became the  f i r s t  s t a t e  in  the 

United S ta te s  to  adopt a compensation program fo r  v ic tims 

of crime.

In another  a r e a ,  an in d iv id u a l  tragedy has educed 

s im i la r  r e a c t i o n :  "The dramatic and unfor tuna te  d ea th  of

a c i t i z e n  in  M etropol i tan  Toronto who died while endeavour­

ing to  f o i l  a bank robbery has ,  in  th a t  c i t y  a t  l e a s t ,  

r a i s e d  again  the  ques t ion  of  compensation fo r  v ic t ims of  

c r i m e , T h e s e  and o ther  l i k e  cases of innocent v ic t im 's  

s u f f e r i n g s ,  because of the sympathy they arouse ,  and the  

accompanying d e s i r e  to  c o l l e c t i v e l y  do something to  a id  the

^^^Je n n ife r  Cross, "Recompense fo r  V io lence ,"  The 
N ation . Nov. 1, 1965, p. 301;.

^^^"Corapensation for Victims of Crime," The Criminal
Law Q uarterly . VII (August, 1961;), p. l l ; l .



84
v ic t im ,  have no doubt b en e f i ted  e f f o r t s  to  adopt compensa­

t i o n  programs.

Public  Opinion

Fear o f  Crime 

In r e c e n t  years  the f e a r  o f  crime has become more 

p e rv a s iv e .  To an o b je c t iv e  in v e s t ig a to r  o f  t h i s  phe­

nomenon, much of t h i s  f e a r  i s  i r r a t i o n a l .  But the f e a r  

e x i s t s .  Regardless of the reasons  f o r  being f e a r f u l ,  f e a r  

i t s e l f  i s  a r e a l i t y  which pub l ic  po l icy  makers must con­

s i d e r .  The d im in ish ing  of f e a r  can thus occupy a primary 

place  in  a comprehensive e f f o r t  to combat crime and the  

e f f e c t s  o f  crime.

There are  c e r t a i n  kinds o f  crime th a t  have the  e f f e c t  

of  producing more in tense  alarm than o th e r s .  "The crimes 

t h a t  concern Americans the most a re  those t h a t  a f f e c t  t h e i r  

pe rsona l  s a f e t y —a t  home, a t  work, or  in  the s t r e e t s .  The 

most f r e q u e n t  and se r io u s  of  these  crimes o f  v io lence  

a g a in s t  th e  person a re  w i l l f u l  homicide, f o r c i b l e  rap e ,  

aggrava ted  a s s a u l t ,  and r o b b e r y , T h e s e  a re  the "perso­

n a l"  crimes and i t  has been found th a t  "offenses  invo lv ing  

p h y s ica l  a s s a u l t s  a g a in s t  the person are  the  most f e a re d

^^8300 "Why S t r e e t s  Are Not Safe ,"  U. S. News & World 
Report ,  LXVII, (March I6 , 1970), p. 15.

S . ,  P r e s i d e n t ' s  Commission on Law Enforcement 
and A dm in is t ra t ion  of  J u s t i c e ,  The Challenge of Crime in  A 
Free S o c ie ty  (Washington: Government P r in t in g  O ff ic e ,
1967) ,  p, 18 ,
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crimes and th e  g r e a t e s t  concern i s  expressed about those

in  which a weapon i s  used ,"^^^  One must go f u r th e r  however

to gain some understanding of why th i s  p a r t i c u l a r  r e a c t io n

to  these  p a r t i c u l a r  crimes occu rs .  One conc lus ion  i s  t h a t

the  f e a r  o f  crimes of v io lence  i s  no t  a simple f e a r  
o f  in ju r y  or  dea th  or  even of  a l l  crimes o f  v io lence ,  
b u t ,  a t  bottom, a f e a r  o f  s t r a n g e r s .  The persona l  
i n ju r y  t h a t  Americans r i s k  d a i ly  from sources o the r  
than crime a re  enormously g r e a t e r .  The annual r a t e  
o f  a l l  Index o f fenses  invo lv ing  e i t h e r  v io lence or  
the t h r e a t  of  v io lence  i s  1.8 per 1,000 Americans.
This i s  minute r e l a t i v e  to  the t o t a l  a c c id e n ta l  i n j u r ­
i e s  c a l l i n g  fo r  medical a t t e n t i o n  or r e s t r i c t e d  a c t i v ­
i t y  of 1 day or more, as rep o r ted  by the Public  Health  
S e rv ice .  A r e c e n t  study of  emergency medical care  
found the q u a l i t y ,  numbers, and d i s t r i b u t i o n  of ambu­
lances  and o th e r  emergency s e rv ic e s  severe ly  d e f i c i e n t ,  
and es t im a ted  t h a t  as many as 20,000 Americans d ie  
u n n ec essa r i ly  each year  as a r e s u l t  of improper emer­
gency ca re .  The means necessary  fo r  c o r r e c t in g  t h i s  
s i t u a t i o n  a re  very c l e a r  and would probably y i e l d  
g r e a t e r  immediate r e t u r n  i n  reducing death  than would 
expenditu res  f o r  reducing the  incidence of crimes of 
v io len ce .  But a d i f f e r e n t  personal  s ig n i f i c a n c e  i s  
a t t a c h e d  to dea ths  due to the w i l l f u l  ac ts  o f  fe lo n s  
as compared to the incompetence or  poor equipment of  
emergency medical p e r s o n n e l . ^56

I t  would appear to  be more l o g i c a l  then fo r  Americans to

d i r e c t  t h e i r  worry and f e a r  toward inadequate or too few

ambulances. But th e se  inadequacies  do no t  seem to  be the

o b je c ts  o f  concern of the  g e n e ra l  pu b l ic .  The man in  the

s t r e e t  i s  a f r a id  of being v ic t im ized  by a s t r a n g e r .  This

S . ,  Task Force on Assessment: The P r e s i d e n t ’ s
Commission on Law Enforcement and Adm inis tra t ion  of J u s t i c e ,  
Task Force Report:  Crime and I t s  Impact--An Assessment
(Washington; Government P r in t i n g  O ff ice ,  1967), p. 67 .

^ ^ ^ Ib id . . p. 88.
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appears to r e p re s e n t  almost the  t o t a l i t y  o f  h i s  concern so 

f a r  as crime and h i s  becoming a p o t e n t i a l  crime v ic t im  i s  

concerned. The crime o f  v io lence  then occupies a d i s p ro ­

p o r t io n a t e  amount of the thought given to crime in  g en e ra l .  

Among the s t im u la n ts  t h a t  f u e l  t h i s  f e a r  i s  the l u r i d  por­

t r a y a l  via  the  mass media of the  vic tim o f  c r im e.  "The 

a v a i l a b l e  d a ta  in d ic a te  t h a t  f o r  most people,  a t t i t u d e s

about s e r io u s  crimes and crime t rends  come l a r g e l y  from
l57v ic a r io u s  so u rce s ."  So, while most people a r e  not them­

se lv es  v ic t im s of crime and do not know anyone who has been 

the v ic t im  of crime, they f e e l  th rea tened  because they have 

heard o r  read  or seen on TV case h i s t o r i e s  and d e p ic t i o n s  

o f  v io l e n t  crime. Their  emotions and a n x i e t i e s  become 

aroused and fed w i th  each d a y ' s  r e p o r t s  of  new vic t im s  of 

crime. Although s t a t i s t i c a l l y ,  the  chances of  t h e i r  

becoming vic t ims of  crime might make the l ik e l ih o o d  remote, 

the p re v a le n t  r e a c t i o n  seems to be ,  " I t  could have been me," 

o r  " I t  might be me, next  t i m e . " Since t h i s  a t t i t u d e  i s  not 

com plete ly  r a t i o n a l ,  i t  i s  not poss ib le  to  n e u t r a l i z e  i t  

complete ly  with r a t i o n a l  r e b u t t a l s .  I t  remains a fo rce  to 

contend w i th .

One I n t e r e s t i n g  obse rv a t io n  i s  t h a t ,  a s id e  from the 

r e a l i t i e s  of  crime being what they a r e ,  the  manner of  r e p o r t ­

ing these  r e a l i t i e s  a c t u a l l y  c o n t r ib u te s  to an u n ju s t i f i e d

1 5 7 Ib id . ,  p. 86,
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f e a r  of cr ime. The fash ion  in  America seems to  r e q u i r e

dramatic  f l a i r ,  even in  the p rep a ra t io n  and p re se n ta t io n

of crime s t a t i s t i c s .

Considering the c u r r e n t  public  s e n s i t i v i t y  about crime 
and v io le n ce ,  the fol lowing comparison to European 
co u n t r ie s  i s  s i g n i f i c a n t :

The p u b l i c a t io n  of c r im in a l  s t a t i s t i c s  [ in  England 
and Scandinavia] i s  not  regarded as a dramatic a c t  to 
mobil ize  pub l ic  awareness a g a in s t  the  danger of rape ,  
murder and o th e r  kinds o f  cr im es ,  but  i t  i s  regarded 
as a r e g u la r  kind of source of  in fo rm ation ,  b r ing ing  
to the knowledge of those who a re  i n t e r e s t e d - - u n f o r t u -  
n a t e ly  very few—what i s  going on i n  t h i s  vas t  amount 
of  crime.

Our [ E n g l a n d '^  c r im ina l  s t a t i s t i c s  in  comparison 
to your p u b l ic a t io n s  d i f f e r  as much a s - - i f  I may 
b lu n t l y  say so—an old English  cup of  te a  compares 
w ith  a dry M art in i  on the rocks .  They [ B r i t i s h  s t a ­
t i s t i c s ^  a re  very p ro sa ic ,  very q u i e t .  And t h i s  in  
some ways makes them le s s  a t t r a c t i v e  to  read .  But i t  
does produce them fo r  the p u b l i c .158

There are o th e r  d e f i c i e n c i e s  as w e l l  in  the  rep o r t in g  of

crime in  the United S ta te s  th a t  p o s s ib ly  c o n t r ib u te  t o  a

percep t ion  of th e re  being more crime than th e re  i s .  These

w i l l  be considered in  the fo llowing s e c t io n  of t h i s  paper.

These remarks a re  not  meant to suggest  t h a t  crime i s  not a

very s e r io u s  problem in  the United S ta t e s  but r a t h e r  the

in t e n t io n  i s  to  in d ic a t e  t h a t  g e n e ra l ly  he ld  percept ions

of  r e a l i t y  can be as  important or more so than r e a l i t y

i t s e l f  as an in f lu en ce  upon a person cons ide r ing  h i s  own

S . ,  N a t io n a l  Commission on the  Causes and Pre­
vent ion  o f  V iolence,  Crimes of  V io lence , v o l .  11, A S t a f f  
Report by Donald J .  M u lv ih i l l  and Melvin M. Tumin with  
Lynn A. C u r t i s  (Washington: Government P r in t i n g  O ff ice ,  
1969), p. 3S.
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w el l -b e in g .  This may be doubly so when i t  i s  impossible  to 

determine the r e a l i t i e s  of  cr ime. That i t  i s  impossib le  to  

do so i s  a m atte r  to  be considered l a t e r .

The consequences o f  f e a r  o f  c r im in a l  a t t a c k  seem to 

have only the p o t e n t i a l  f o r  de t r im ent  f o r  the in d iv id u a l  

and fo r  s o c i e t y .  The ways i n  which th i s  f e a r  i s  e x t e r n a l ­

ized  can only be viewed as being damaging. I t  does not 

seem to be an exaggera t ion  to suggest t h a t  the f e e l in g  of  

w e l l -be ing  among the c i t i z e n r y  i s  in  danger o f  being perhaps 

f a t a l l y  eroded by t h i s  f e a r .  Already, the re  a re  in d ic a t io n s  

t h a t  p re fe r re d  l i f e s t y l e s  a re  being modified to  preserve  

some f e e l in g  of sa fe n ess .

This f e a r  leads many people to g ive up a c t i v i t i e s  
they would normally undertake p a r t i c u l a r l y  when i t  
may involve going ou t  on the s t r e e t s  or in to  parks 
and o th e r  public p laces  a t  n ig h t .  The c o s t s  of t h i s  
f e a r  a r e  not only economic, though a burdensome p r ic e  
may be paid by many poor people in  high crime r a t e  
a rea s  who f e e l  compelled to  purchase p ro te c t iv e  lo c k s ,  
b a r s ,  and alarms, who r e j e c t  an a t t r a c t i v e  n igh t  job 
because of f e a r  of t r a v e r s in g  the s t r e e t s  or who pay 
the expense, of  t a x i  t r a n s p o r t a t io n  under the  same c i r ­
cumstances.  In the long run more damaging than co s ts  
are  the  loss  o f  o p p o r tu n i t i e s  fo r  p leasu re  and c u l t u ­
r a l  enrichment,  the reduc t ion  of the  l e v e l  of s o c ia ­
b i l i t y  and mutual t r u s t ,  and perhaps even more impor­
t a n t ,  the  p o s s i b i l i t y  th a t  people w i l l  come to lo se  
f a i t h  i n  the t ru s tw o r th in e s s  and s t a b i l i t y  of  the 
s o c i a l  and moral o rd e r  of  the s o c i e t y . ^59

This i s  as fundamental an impact as one could imagine.

The s ig n i f i c a n c e  of  the  impact of  the  f e a r  o f  crime should

n o t  be u n d ers ta ted .  A most unhealthy s t a t e  of a f f a i r s  i s

Force Report ;  Crime and I t s  Impact—An A ssess­
ment. op. c i t . .  p. 9 k ,
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a r i s i n g  due to  t h i s  f e a r  and promises to  worsen, "Watch 

the  p eo p le ,"  adv ises  a policeman in  Washington, D, C.,

"see how th ey  walk quickly  and w ith  a purpose.  There’s 

no c a s u a l  s t r o l l i n g .  People d o n ' t  come in to  t h i s  town a t  

n ig h t  un less  they  have a s p e c i f i c  d e s t i n a t i o n  in  mind. They 

go s t r a i g h t  to i t  and then go home as f a s t  as p o s s i b l e .

I t  i s  n o t  only the  n ig h t - t im e  v i s i t o r  who i s  d e te re d .  More 

and more the  day-time v i s i t o r  remains away from downtown 

too .  The M etropo l i tan  Washington Council  of Governments 

undertook a survey which showed t h a t  "65^ of the  c i t y ’s 

l a r g e l y  white  suburban r e s id e n t s  v i s i t  the  downtown area  

l e s s  than  once a month, and come downtown leas  than 

once a y e a r .  Asked t h e i r  c h ie f  worry, the  la rg e  m ajo r i ty  

o f  those surveyed responded: ’C r i m e . S u c h  i s  the

co n d i t io n  o f  s o c i e t y .  The m a n i fe s ta t io n s  of  f e a r  a re  

beginning to  permeate our e x i s t a n c e .  They take the form, 

observed by Milton S, Eisenhower, o f  "locked doors ,  the 

empty s t r e e t s ,  the growing number o f  guns bought f o r  s e l f -  

p r o t e c t i o n ,  the s igns  on pub l ic  buses t h a t  say: ’Driver
u , ,,162does n o t  ca r ry  c a s h . ’

With in c re a s in g  crime r a t e s  and the accompanying per -

l ^ ^ a l l  S t r e e t  J o u r n a l . Feb. 11, 1970, 1 :1 .

I 6 l l b l d .

S . ,  D ai ly  Congressional Record. 92d Cong., 
1 s t  SesB.,  1971, CXVÏI, No. 17, 81419.
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ce p t io n s  of  what t h i s  in c re a s e  means to  the i n d iv i d u a l  we 

a re  experienc ing  a l so  an in c r e a s e  in  s o c i e t a l  c o s t s  o th e r  

than those t h a t  a re  th e  d i r e c t  r e s u l t  of v i c t i m i z a t i o n .  

"What economists l a b e l  o p p o r tu n i ty  co s ts  f o r  f e e l i n g  sa fe  

probably  a r e  f a r  g r e a t e r  economic burdens o f  crime f o r  

these  c i t i z e n s  than the  d i r e c t  c o s ts  o f  v i c t i m i z a t i o n .

With these  p recau t ions  go . , , the psychic co s ts  o f  l i v ­

ing in  an atmosphere of a n x ie ty .

" In s o fa r  as crimes a g a i n s t  in d iv id u a l  c i t i z e n s  are  

concerned, then ,"  i t  i s  suspec ted  " th a t  the  immediate con­

sequences a re  of much le s s  moment than are  p e o p l e ' s  in t e n s e  

r e a c t io n s  to  the perceived crime s i t u a t i o n ,

R e a l i t i e s  o f  Crime 

Amounts of  Crime. There a r e  many d i f f i c u l t i e s  t h a t  

one encounters  in  any e f f o r t  to  a c cu ra te ly  q u a n t i fy  the  

occurence o f  c r im in a l  a c t s .  Numerical q u a n t i f i c a t i o n  in  

t h i s  a rea  i s  a numbers game f r a u g h t  w ith  what a re  perhaps 

in su p e ra b le  d i f f i c u l t i e s .  The "b ib le"  of  U. S. crime s t a ­

t i s t i c s  i s  the Uniform Crime Reports  ( h e r e a f t e r  r e f e r r e d  to
, i6S

as UCR) . This i s  an annua l  p u b l ic a t io n  which p re sen ts

^A lber t  D, Biderman, Louise A, Johnson, Jenn ie  McIn­
t y r e ,  and Adrianne W. Weir, Report  on A P i l o t  Study in  the 
D i s t r i c t  o f  Columbia on V ic t im iz a t io n  and A t t i t u d e s  Toward 
Law Enforcement. Bureau of  S o c ia l  Science Research ,  Inc .  
Washington: Government P r i n t i n g  O f f i c e , .1967) ,  p .  159.

^^^I b i d . .  p. 160.

^^^PBI, U. S, Dept,  of  J u s t i c e ,  Uniform Crime R e p o r t s . 
1969 (Washington: Government P r i n t i n g  O f f ic e ,  19?0), '  pp. 1-  
18 5 c
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volume, r a t e s ,  and t r en d s  of  crime in  the  United S t a t e s ,  

Although g e n e ra l ly ,  and p r o fe s s io n a l ly ,  acknowledged to be 

d e f i c i e n t  and i n a c c u r a t e , t h e  UCR. almost e x c lu s iv e ly ,  

forms the b as is  fo r  what passes f o r  learned co n s id e ra t io n  

o f  the crime problem in  the United S t a t e s .  Among the 

c r i t i c i s m s  of the UCR th a t  one encoun te rs ,  both inhe ren t  

c o l l e c t i o n  d i f f i c u l t i e s  and po l ice  inadequacies  are f a u l t e d .  

While the FBI g ives  cons ide rab le  a t t e n t i o n  to  the  problems 

of  c o l l e c t in g  d a t a ,  assembling i t ,  and r e p o r t i n g  i t ,  i t  i s  

working ex c lu s iv e ly  w i th  p o l ic e  d a ta ,  as c o n t ra s ted  w ith  

v ic t im - r e la t e d  d a t a ,  f o r  example. P a r t i c i p a t i o n  i s  volun­

ta ry  and a l though th a t  p a r t i c i p a t i o n  i s  now almost a l l -  

i n c lu s iv e ,  i t  has become so g rad u a l ly  and t h i s  tends to  

skew any conclus ions  reached about t rends  when comparing 

e a r l y  with  l a t e  d a ta .  Also, th e re  are  a l l  s o r t s  o f  v a r i ­

a t io n s  in  the emphasis given to t h i s  t a sk  by various j u r i s ­

d i c t i o n s .  Some a re  zea lous ;  some are  a p a t h e t i c ;  some con-
167ce a l  the  occurrence of  crime " to  make th ings  look good."

'           ■ ' ■

^^^Cf. the s ta tem ent  of Leon Radzinowicz, the D i re c to r  
of  the  I n s t i t u t e  of Criminology a t  the U n iv e r s i ty  of Cam­
b r id g e ,  England, where he i s  c r i t i c a l  of the q u a l i ty  of 
c r im ina l  s t a t i s t i c s  i n  the United S ta te s  as compared to 
western  Europe, in  U. S . ,  National  Commission on the Causes 
and Prevention  of  Violence,  Crimes of  V io lence , op. c i t . .  
pp. 16-17#

I67lb id . ,  p. 1 8 .
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Another th ing t h a t  makes comparisons d i f f i c u l t  i s  t h a t  

changes in  r e p o r t in g  p r a c t i c e s  and c l a s s i f i c a t i o n  have 

occurred  as th e  FBI has t r i e d  to  achieve more s o p h i s t i ­

c a t io n  in  i t s  crime r e p o r t in g .  Even assuming t h a t  the 

procedures followed by the e igh t- thousand-f ive-hundred  

j u r i s d i c t i o n s  t h a t  r e p o r t  crimes to  the FBI a re  v a l id  

(and "the FBI is  not  in  a p o s i t i o n  to vouch f o r  the  v a l id -  

i t y  of  the  r e p o r t s  rece ived"  ) the ab so lu te  most t h a t  

can be hoped fo r  i s  an accu ra te  re la y in g  o f  in fo rm ation  

about crimes t h a t  have been r e p o r t e d .

The UCR Index i s  composed of  o f fenses  rep o r ted  
by the  p o l i c e .  There i s  a cons iderab le  gap, however, 
between the amount of  crime repo r ted  by the po l ice  
and the  t ru e  l e v e l .  This gap has been c a l l e d  the 
"dark f ig u re "  of crime, and i t s  ex is ten ce  i s  w ithou t  
a doubt the g r e a t e s t  c o n s t r a i n t  on the v a l i d i t y  of  
crime s t a t i s t i c s  in  the  United S ta te s  or any o the r  
co u n t ry , lo 9

Three f i e l d  surveys ,  which co n s is te d  of in te rv iew in g  p e r ­

sons to determine whether they  had been vic t ims of  crime 

i n  1965, in d ic a ted  th a t  a v i c t im - r a te  almost double t h a t  

r ep o r ted  by UCR had occurred  in  196$ in  crimes of  v io ­

l e n c e ,

" S t i l l  o th e r  c o n s t r a i n t s  (such as th e  p ro p en s i ty  to 

r e p o r t  volume changes In s tead  of  r a t e  changes, or the poss-

^^^Uniform Crime R eoor ts --1969« op, c i t , ,  p. $2 

Crimes of  V io lence , op, c i t , .  pp. 17-18. 

170l b i d , ,  p, 19,
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i b i l l t y  t h a t  nonobject ive  s ta tem ents  may accompany em pir i ­

c a l  d a ta )  do not pose a problem to the  expert  seeking to

c o n s t ru c t  l e v e l s  and t r e n d s ,  but may tend to give the pub-
171l i e  a somewhat inaccura te  p ic tu r e  of v io le n t  c r im e .”

Keeping these  and o the r  l im i t a t i o n s  in  mind, v ic t im i -
172za t io n  p r o b a b i l i t i e s  w i l l  be reviewed.

V ic t im iza t ion  p r o b a b i l i t i e s  s p e c i fy  the l ike l ih o o d  of  
any c i t i z e n ' s  being an o b je c t  of in d iv id u a l  violence 
in  any one year  and give an idea of whether or not 
the c u r r e n t  widespread public  f e a r  o f  being v ic t im ­
ized  i s  j u s t i f i e d .

In f a c t ,  the 1968 v ic t im iz a t io n  p r o b a b i l i t i e s  
. • . show roughly one chance in  Iff.,706 of  a c i t i z e n  
being k i l l e d ,  one chance in  3,226 of  a woman being 
raped ,  one chance i n  763 of an in d iv id u a l  being robbed, 
and one chance in  709 of  a person being a s sau l ted  s e r ­
io u s ly .

Although the c u r r e n t  n a t io n a l  v ic t im iz a t io n  pro­
b a b i l i t i e s  may not  engender g r e a t  personal  f e a r  in  the  
average c i t i z e n ,  the  l ik e l ih o o d  of v ic t im iz a t io n  has 
r i s e n  a t  an alarming pace i n  r e c e n t  y e a r s .  Compare 
the  preceding p r o b a b i l i t i e s  with those  of 1958 (the 
chance of a c i t i z e n  being k i l l e d  was roughly 1 in  
21,739, the  chance of a woman being raped was 1 in  
5 i376, the  chance o f  an in d iv id u a l  being robbed was 
1 in  1 , 822 , and the chance of  a person being s e r io u s ly  
a s s a u l t e d  was 1 in  1 ,270) .  In a d d i t io n ,  the l ik e l ih o o d  
o f  being v ic t im ized  inc reased  g r e a t ly  when the e n t i r e  
l i f e s p a n  of  an in d iv id u a l  i s  cons idered .  F in a l l y ,  • • • 
the  p r o b a b i l i t i e s  a r e  much h ighe r  f o r  c e r t a i n  sub­
groups than fo r  o t h e r s , ^73

171l b i d . .  pp, 37- 38 .

l?2i!ip^g v ic t im iz a t io n  p r o b a b i l i t y  i s  found by simply 
d iv id ing  the incidence o f  an offense  per 100,000 in to  100,000, 
Thus, an offense  r a t e  o f ,  say, 200 per 100,000 means t h a t  
the p r o b a b i l i t y  of being v ic t im ized  i s  1 in  500." I b i d , , p.
130 ,

173l b i d , .  p, 56."
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As an i l l u s t r a t i o n  of  t h i s  l a s t  p o in t ,  "a r e c e n t  s u r ­

vey in  Chicago in d ic a ted  t h a t  the r i s k  of p h y s ic a l  a s s a u l t  

f o r  the  b lack  ghe t to  dw el le r  i s  1 i n  77? f o r  the  white  mid­

d l e - c l a s s  c i t i z e n ,  the odds are  1 i n  2,000; and fo r  the  upper
17km idd le -c lass  su b u rb an i te ,  the odds are 1 i n  10,000, " I f  

you l i v e  in  a m e tro p o l i ta n  a rea  today ,"  no tes  Milton S, E ise n ­

hower, "your mathematical  chances of  becoming a v ictim o f  a 

homicide, a ra p e ,  an a s s a u l t ,  o r  a robbery a re  one in  125 

each y e a r . I f  you l i v e  in  the c i t y  of  Balt imore ,  your math­

em atica l  chance of  becoming a v ic t im  of  one of  these  fo u r  

v io le n t  crimes i s  one in  49 each y ea r .  So, dur ing  h i s  l i f e ­

time, the odds are i n  favor  of a Balt imore r e s i d e n t ’s becom-
175ing a v ic t im  o f  a v i o l e n t  c r im e ,"  ^  In such chronic crime 

a r e a s ,  the  chances of  becoming a v ic t im  a lm ost  preclude the 

p o s s i b i l i t y  of escaping v io le n t  a t t a c k ,  A r e c e n t  crime 

index of the D i s t r i c t  of  Columbia M etropo l i tan  P o l ice  D epar t ­

ment, in  e f f e c t ,  pu t  " r e s id e n t s ,  t o u r i s t s ,  and suburban 

v i s i t o r s  to  th e  D i s t r i c t  . . .  on n o t ic e  t h a t  they have 

about one chance in  10 of  being the v ic t im  of  crime while
xy6

in  the D i s t r i c t . "

174l b l d , .  p, 130. 
175:U, s., Daily  Congressional Record. 92d Cong., 

1 s t  S e s s . ,  1971, CXVII, Wo. 17, S lk l9 .
176U, S ., Daily Congressional Record. 91st Cong.,

2d Sess., 1970, CXVI,' Wo. 13, E633.
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Chart 1 in d ic a te s  t h a t  between I960 and 1969, the re  was

a one-hundred and f o r t y - e i g h t  pe rcen t  in c re a s e  in  the volume

o f  crime and a one-hundred and twenty p e rcen t  in c rease  in

the crime r a t e .  This i s  a remarkably high in c re a se  w i th in

a te n -y e a r  period but i t  i s  even more alarming to  no te  the

sharp  a c c e le r a t i o n  of t h i s  in c rease  w i th in  the  l a s t  th r e e -

y ea r  p e r io d .  This i s  a l a rg e ,  worsening p ro g re ss io n .

For  crimes of  v io len ce .  Chart  2 shows an inc rease

between I960 and 1969, o f  one-hundred and t h i r t y  percen t  in

the  volume of crime and an in c re a se  of one-hundred and four

p e rc e n t  in  the  crime r a t e .

Table 1 provides a numerical  bas is  f o r  p l o t t i n g  the

graphs in  Charts 1 and 2,

A c lo s e r  look w i l l  now be taken a t  the p a r t i c u l a r

crimes of  v iolence t h a t  a r e  the  c h i e f  concern of  t h i s  paper.

Chart  3 p resen ts  the percentage changes in  the number of

o f fen ses  and the r a t e  o f  o f fenses  f o r  the  cr ime of murder.

"In 1969, the re  were an es t im ated  11;,590 murders committed

i n  the  United S t a t e s ,  This r e p re se n ts  a numerical  in c rease
177of  9kO over the  13,650 homicides recorded in  1968," The 

t rend  f o r  the crime of  murder shown in Chart  3 in d ic a t e s  

an in c re a se  of seven p e rce n t  in  1969 over 1968 "and t h i s  

r e p r e s e n t s  the sm a l le s t  percentage in c re a se  s ince  the 6 

p e rc e n t  r i s e  in  1965. The long-term trend  i n  th i s  s e r io u s

177uniform Crime Reports fo r  the  United S ta te s  -  1969. 
OP,  c i t . .  p .  6 .
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CHART 1

CRIME AND  POPULATION 
1 9 6 0  -  1 9 6 9
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/
/

/
/

/

!

/
1

t
1

t
t

t
!

/  k
! i 

!  /  
f  /

/
1

/
"  /

/
/

I
. y  2 

/  /

/  /

/
/

/  y

é
/

/

/ y  
/  ^

HCrime
148%

JCrime Rafe 
up 120%

I Population 
up 13%

1960 1961 1962 1963 1964 1965 1966 1967 1968 1969

CRIME • CRIME INDEX OFFENSES

CRIME RATE • NUMBER OF OFFENSES PER 100 .0 0 0  POPULATION
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1969. O P .  c i t . .  p .  2.
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CHART 2

CRIMES O F  VIOLENCE 
1960 - 1969 

PERCENT CHANGE OVER I960*
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*Ohlfonn Crime Reports fo r the United States -  
1969. op. c i t . ,  p . 3.

TABLE 1

National Crime, Rate, and Percent Change *

Crime Index Offenses

Estimated crime 1969 Percent change over 1968 Percent change over I960

Number
Rate per
100.000

Inhabitants
Number Rate Number Rate

Total.................................................................................................... 4,639,700 2,471.1 +11.7 +10.6 +147.7 +120.0

Violent................................................................................................. 655.100 • 374.4 +11.2 +10.1 +129.7 +104.0
Property.............................................................................................. 4,331,700 2,116.7 +11.8 +10.6 +150.6 +122.6

Murder........................................................................................................... 14,590 7.2 +6.9 +5.9 +62.1 +44.0
Forcible rape................................................................................................. 36.470 18.1 +17.4 +16.8 +116.3 +9Z6
Robbery........................................................................................................ 297,560 147.4 +13.7 +12.5 +177.1 +146.1
Aggravated assault....................................................................................... 306,43) 151.8 +8.5 +7.4 +101.6 +79.2
Burglary........................................................................................................ 1,619,800 965.6 +6.6 +5.5 +117.3 +92.9
Larceny $50 and over................................................................................. 1,519,900 749.3 +19.0 +17.8 +108.9 +165.4
Auto thcit..................................................................................................... 871,900 431.8 +1Z1 +11.0 +167.7 +137.8

^ U n ifo rm  C rim e R e p o r ts  f o r  t h e  U n ite d  S t a t e s  -  1969. op. c i t . ,  p. 5*
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CHART 3

MURDER
I9 6 0  - 1969

PERCENT CHANGE OVER 1960“
.NUMBER O f  OFFENSES UP 62 PERCENT 
.RATE PER 100,000 INHABITANTS UP 44 PERCENT
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a U n ifo rm  C rim e R e p o r t s  f o r  t h e  U n ite d  S t a t e s  -

crime during  the  per iod  1960-1969 rev ea ls  an in c re ase

from 9,000 to li).,590 murders.  This i s  a r i s e  o f  62 
1,178p e rc e n t . A look a t  the murder r a t e  shows t h a t :

There were 7 .2  v ic t im s per 100,000 i n h a b i t a n t s  
in  1969. This i s  a r i s e  from the 6 .8  murder r a t e  
recorded in  1968 and r e p re s e n t s  a 6 percen t  in c rease  
in  the murder r a t e ,  1969 over 1966. Nation-wide, 
c i t i e s  w i th  2^0,000 or  over in popula t ion  had a mur­
d e r  r a t e  o f  15.7 per 100,000 i n h a b i t a n t s ,  up 11 p e r ­
cen t  over 1968. In the suburbs the r a t e  was 3 .7  per
100,000, an in c rease  of 12 percent  over 1968. The 
r a t e  in  the r u r a l  a rea s  was 5*6 per 100,000 in h a b i ­
t a n t s ,  a decrease  o f  11 p e r c e n t . 179

178
179

I b i d .

Ib id . .  pp. 6-7.
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Chart 1; p resen ts  the percentage  changes in  volume and 

r a t e  f o r  the  crime of aggravated a s s a u l t  between 1960-1969,

CHART Ij.

AGGRAVATED ASSAULT
I 9 6 0  - 1969

PERCENT CHANGE OVER 1960 ®
NUMBER OF OFFENSES UP 102 PERCENT 

m m m m  RATE PER 100,000 INHABITANTS UP 79 PERCENT
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^Uniform Crime Reports fo r the United S tates -  
1969t op« c i t . ,  p . 10.

In ca lendar  year  1969, the re  was an es t im ated  
t o t a l  of  306,^20 aggravated a s s a u l t s .  This i s  an 
in c re a se  of 21^,020 o f fenses  over the previous year,  
This v io le n t  crime a g a in s t  the  person made up over 
6 percen t  of the Crime Index o ffenses  in  1969 and 
comprised 4? percent  o f  the crimes of  v io len ce .^

1 8 0 Ib id . « p. 9.
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The t rend  fo r  th e  crime o f  aggravated a s s a u l t  so f a r  

as volume I s  concerned In d ic a te s  an in c re a se  in  1969 o f  

n ine  p e rce n t  over 1968 and one-hundred and two percent  over 

1960.1G1

The r a t e  fo r  aggravated  a s s a u l t  inc reased  so t h a t :

For each 100,000 persons in  the United S ta te s  during 
1969; th e re  were IS2 vic t ims o f  aggravated a s s a u l t .  
Large core c i t i e s  2^0,000 and over in  popu la t ion  
recorded  a v ic t im  r a t e  of 319 per  100,000, suburban 
9S> and r u r a l  a reas  65. O vera l l ,  the vic t im r a t e  
f o r  aggravated a s s a u l t  inc reased  7 percen t  over 1968, 
and 79 percen t  over 1960.182

A c r i t i c i s m  o f  the F B I 's  r e p o r t in g  o f  v io le n t  crime i s  t h a t  

i t  inc ludes  both a t tem pts  to commit crime and completions 

o f  a c r im in a l  a c t .  The except ion  i s  c r im in a l  homicide. 

"Deaths caused by negl igence  a re  not included in  t h i s  c a t e ­

gory but a r e  counted as manslaughter by neg l igence .

Attempts to  k i l l  or  a s s a u l t s  to k i l l  a re  scored as aggrava­

ted  a s s a u l t s  and n o t  as murder. The crime count fo r  t h i s  

o f fen se  c l a s s i f i c a t i o n  a l s o  excluded s u i c id e s ,  a c c id e n ta l  

dea ths  and j u s t i f i a b l e  homicides.

This means t h a t  the  genera l  ca tegory  o f  "aggravated 
a s s a u l t "  inc ludes  at tempted homicides,  completed 
aggrava ted  a s s a u l t s ,  and a t tempted aggravated a s sa u l t s -  
and th e re  i s  no way of d i f f e r e n t i a t i n g  among them in  
the  UCR f i g u r e s .  S im i la r ly ,  a t tem pts  and completions 
a re  combined to g e th e r  in  the c a te g o r i e s  of f o r c i b l e  
rape and robbery.

I B l l b i d . iGZi b i d . iG^l b i d . .  pp. 5 -6 .  . 

^^^Crimes of  V io lence , op. c i t . ,  p. 27.
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There i s  an o b je c t io n  to combining c r im in a l  a c t io n s  of

widely varying s e r io u s n e s s .

This makes r e f in e d  a n a ly s i s  of the crimes extremely
d i f f i c u l t .  To the e x te n t  t h a t  the public  image of
these  crimes i s  couched in  terms of  the more s e r io u s  
(and g en e ra l ly  more p u b l ic iz ed )  v a r i a t i o n s  under the  
same crime ca tegory ,  the r e s u l t  may be a somewhat 
d i s t o r t e d  conception of what the r a t e  f o r  the p a r t i c ­
u l a r  crime m e a n s .

Another p r a c t i c e  t h a t  i s  c r i t i c i z e d  as p reven t ing  a 

t r u e r  a p p r a i s a l  o f  the r e a l i t i e s  o f  crime is  th e  use of

what i s  c a l l e d  a Crime Index by the FBI as the  b a s is  f o r

i t s  r e p o r t i n g  what i t  b e l iev e s  to  be the  most s i g n i f i c a n t  

o f f e n s e s .  These cr imes,  c a l l e d  Index cr imes,  a re  murder 

and n o n -n eg l ig en t  manslaughter ,  f o r c i b l e  r a p e ,  robbery ,  

aggravated a s s a u l t ,  b u rg la ry - -b rea k in g  or e n te r in g ,  l a r -  

ceny f i f t y  d o l l a r s  and over ,  and au to  t h e f t .  The Task 

Force on In d iv id u a l  Acts o f  Violence o f  the National  Com­

mission o f  the Causes and P reven t ion  of  Violence made the  

fo llowing c r i t i c i s m  of  the UCR p r a c t i c e  of  s e p a ra t in g  the  

Index o f fe n se s  from the  non-index o f f e n s e s ,

as i f  the former were uniformly more s e r io u s .  Y et ,  
a rson  and a s s a u l t  and b a t t e r y  (both non-index cr imes)  
may i n  f a c t  involve more ph y s ica l  in ju ry  than many 
Index o f fe n ses ,  such as f o r c i b l e  rape and even some 
aggravated  a s s a u l t s .  One s tudy ,  fo r  example, has 
r ev ea led  t h a t  n ea r ly  tw o - th i rd s  of the i n j u r i e s  su s ­
t a in e d  by the victims of c r im in a l  a c t i v i t i e s  occur 
in  connection  w ith  non-index o f fe n s e s .  Because p a r t  
o f  the  o f f i c i a l l y  s t a t e d  r a t i o n a l e  behind the seven 
Index crimes i s  to  choose those  of  " s u f f i c i e n t

iQ^i b i d . .  p. 2li.
m O /

Uniform Crime Reports f o r  the  United S ta te s  -  1969, 
op, c i t , ,  p, ^5,
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Importance" and because i t  i s  assumed th a t  t h e re  i s  a 
s t ro n g  r e l a t i o n  between "importance" and " s e r io u s n e s s , "  
the Task Force suggests  t h a t  e i t h e r  the j u s t i f i c a t i o n  
f o r  the Index be red e f in e d ,  o r ,  i t s  scope expanded to_ 
inc lude  more than the seven o ffenses  p r e s e n t ly  u s e d .187

Thus we would have added to  those  commissions of  c r im in a l  

a c t s  t h a t  go unrepo r ted ,  those t h a t  are  no t  rep o r ted  because 

they are  n o t  o f  " s u f f i c i e n t  importance" when in  f a c t  i n j u r ­

i e s  from c r im in a l  a c t s  r e s u l t .

Chart 5 p r e s e n t s  the percentage changes in  volume and 

r a t e  f o r  the crime of f o r c ib l e  rape between 1960-1969.

During 1969, th e re  was an es t im ated  t o t a l  of 
36,470 f o r c i b l e  rap e s .  Numerically,  the volume 
inc reased  by 5»4lO offenses  over 1968. F o rc ib le  
rape  made up l e s s  than 1 percen t  o f  the Crime Index 
t o t a l  and l e s s  than 6 percent  of  the crimes of  v io ­
lence  in  1969 . 1°°

The t rend  f o r  the  crime of f o r c i b l e  rape shown in  

Chart 5 shows an in c re a se  i n  volume of  seventeen percen t  

from 1968 to 1969 and an in c re a se  o f  one-hundred and s i x ­

teen  p e rc e n t  i n  1969 over 1960, F o r ty - s ix  pe rcen t  o f  f o r ­

c i b l e  rapes  i n  1-969 occurred i n  c i t i e s  w ith  two-hundred and
189f i f t y  thousand or  more I n h a b i t a n t s .

The r a t e  f o r  f o r c i b l e  rape between I960 and 1969 

inc reased  n i n e t y - t h r e e  p e rcen t  and 1969 inc reased  by 

seventeen p e rce n t  over 1968. "In 1969, 35 out of every 

100,000 females in  th i s  country were r ep o r ted  f o r c i b l e

l 8 7 Crimes o f  V io lence , op. c i t . .  p. 25.

iG&Oniform Crime Reports f o r  the United S ta te s  - 1969. 
op. c i t . ,  p. 11.

I89lbid.
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CHART 5

FORCIBLE RAPE
I9 6 0  - 1969

PERCENT CHANGE OVER 1960*
NUMBER OF OFFENSES UP 116PERCENT
rate per 100,000 INHABITANTS UP 93 PERCENT
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*O M form  C rim e R e p o r ts  f o r  t h e  I h i t e d  S t a t e s  -  
1969t bp. c i t . ,  P» 12.

rape v ic t im s .  . . .  The l a rg e  core c i t i e s  recorded a v ic t im

r i s k  r a t e  of 71̂  per 100,000 females ,  while the suburban
190area r a t e  was 27 and the r u r a l  a rea  21,"

I t  i s  of  i n t e r e s t  to  note t h a t  the survey of v i c t im i ­

za t io n  conducted by the National  Opinion Research Center a t  

the U n iv e r s i ty  o f  Chicago in  196^, showed a v ic t im  r a t e  f o r

190 Ib id . . p. 11.
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f o r c i b l e  rape th ree  and o n e - h a l f  times g r e a t e r  than the 

UCR r a t e . ^ ^ ^

Chart 6 p resen ts  the  percentage changes in  volume

and r a t e  f o r  the crime of  robbery  between 1960-1969.

During ca lendar  yea r  1969, the re  were an e s t im a ted  
297,580  ro b b er ie s  committed in  the United S t a t e s .
This r e p r e s e n t s  a s i g n i f i c a n t  in c rease  over  the 
261,730  robber ie s  which occurred in  ca len d a r  year  
i 9 6 0 .  This o f fense  makes up 6 percen t  of  the t o t a l  
Crime Index and comprises [j.5 percent o f  the crimes
o f  v io le n ce . 192

"In 1969 robbery o f fe n se s  inc reased  ll|. p e rcen t  in

volume when compared w ith  1968, Since I960, robbery  has

inc reased  177 p e rcen t ,

The 1969 robbery  r a t e  of li|.7 victims per  100,000 
i n h a b i t a n t s  was I 3 p e rcen t  above the 1968 r a t e  and II4.6 
percen t  above the I960 r a t e .  Robbery i s  a b ig  c i t y  
crime, American c i t i e s  w i th  over 250,000 popu la t ion  
accounted fo r  n e a r ly  th ree  out of every fo u r  robber ies  
which occurred in  the  United S ta te s  du r ing  1969.

C i t i e s  w ith  over 250,000 in h a b i ta n t s  had a ro b ­
bery r a t e  of 1|.88 v ic t im s per 100,000 i n h a b i t a n t s .
There were 50 robbery  v ic t ims per 100,000 i n  the 
suburban a r e a s ,  up 12 pe rcen t  over the preceding  y ea r ,  
and 13 victims in the  r u r a l  por t ions  o f  the coun try .  
Robbery r a t e s  in  the l a r g e r  c i t i e s  were about  10 
times g r e a t e r  than  they  were in  the suburban a re a s ,  
aga in  po in t ing  out th e  f a c t  t h a t  robbery r a t e s  tend. . 
to  in c re a se  in  p ro p o r t io n  to d en s i ty  of  p o p u la t io n ,

This l a s t  a sc r ib ed  r e l a t i o n s h i p  i s  very dubious.  Others

have c r e d i t e d  t h i s  d i f f e r e n c e  in  the inc idence of  crime

found in  the  c e n t r a l  c i t y ,  the suburbs, and r u r a l  a rea s

^91crimes of  V io lence , op, c i t . .  p ,  19.

^^^Uniform Crime Reports  f o r  the United S t a t e s  -  1969. 
OP,  c i t . .  p .  13 ,

193lbid, ISklbid.
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to d i f f e r e n c e s  in  the concen tra t ions  of what i s  c a l l e d  the

"subcu l tu re  o f  v iolence" which mostly in c lu d e s  those in  the
195lower socioeconomic c l a s s e s .  Those in  th e  su b cu l tu re  o f

v io lence do n o t  share the values of the m id d le -c la s s  and

th e re fo re  do n o t  share "the m idd le -c la ss  value-systera  which

views such a c t s  [ a t t a c k s  a g a in s t  the  p e r s o ^  as the most

heinous o f  c r i m e s . F o r  a fundamental change to  take

p la c e ,  i t  i s  suggested th a t :

D ispe rs ion  of  the group th a t  shares the s u b c u l tu r a l  
v io lence  value should weaken the v a lu e .  Through w ider  
economic o p p o r tu n i t i e s ,  freedom of r e s i d e n t i a l  mobil­
i t y ,  e t c . .  I n te g r a t i o n  of the group members in to  the  
l a r g e r  s o c i e ty  and i t s  predominant value system should 
f u n c t io n  to des t roy  or  a t  l e a s t  to  m i t ig a te  the sub­
c u l t u r e  o f  v io lence .  In the c o r r e c t i o n a l  environment,  
the t rea tm en t  program, e s p e c i a l ly  when using i n d iv i d ­
ua l  o r  group psychotherapy, should t r y  to  c o u n te rb a l ­
ance o r  to e l im ina te  the a l l e g ia n c e  of  the s u b je c t  to  
the  s u b c u l tu re  of v io lence and h i s  d i f f e r e n t i a l  p e r ­
s p e c t iv e  of the  w o r l d . 197

Socie ty  has as y e t  shown l i t t l e  w i l l i n g n e s s  to come to 

g r ip s  w i th  these  bas ic  problems t h a t  propagate crimes of 

v io lence .  Without a t ten d in g  to  these  deep ro o t -cau se s  of  

crime, such s u p e r f i c i a l  a t t a c k s  as the  c u r r e n t  "law and 

o rder"  emphasis would seem to have l i t t l e  chance of  being

19^Narvin E. Wolfgang, "A S o c io lo g ica l  Analysis of  
Criminal Homicide," in S tud ies  in  Homicide, ed. by Marvin 
Wolfgang (New York: Harper & How, 19é?) ,  p. 19.

^^^Marvin E. Wolfgang, P a t t e rn s  in  Criminal Homicide 
(P h i l a d e lp h ia :  U n iv e rs i ty  of  Pennsylvania ,  19^8), p. 329.

^^^Marvin E. Wolfgang and Franco Fer racu t t - .  "Subcul­
tu re  of  V io lence—A Socio-Psychologica l  Theory, in  
S tudies  in  Homicide, op. c i t . . p. 280.
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s u c c e s s fu l .  

The Index o f  Crime fo r  the  United S ta te s  in  1969 i s  

shown in  Table 2:

TABLE 2

Index of Crime, United S ta t e s ,  1969*

Are» Fopula.
tion*

Total
crime
index

Violent > 
crime

Property « 
crime

Murder 
and non* 
negligent

slaughter

Forcible
rape Robbery

Aggra­
vated

assault
Burglary

Larceny 
350 and 

over

Auto
theft

United SUIca Tolnl........................
Bste per 100,(X]0 iuhsbitants.

Standud Metropolitan Statistical 
Area...............................................

201,921,000 4.989.747
2,471.1

655,061 
324 4

4,334.686
2,146.7

14,587
7.2

36.470
18.1

297,584
147.4

306.420
1SL8

1,949,843
965.6

1.512,913
749.8

871.930
43L8

IST.TSS.OOO
97.7%

100.0%

26,260.000
88.0%

100.0%

27.076.000
74.7%

100.0%

Area actually reporting >.........
Estimated total................... .
Kate per 100,000 inhabitants .

4,212,466
4,265,595

3,095.8

569,110
573,964

416.6

3,643,356
3,691,631

2,679.3

11,179
11,318

8.2

30,257
30,616

22.2

283,210
284,578

20&5

244,464
247,452

179.6

1,615,300
1,637,148

1,188.2

1,235,785
1,254,059

910.2

792,271
800,424

580.9

Area actually reporting............
Estimated total........................
Rate per 100,000 inhabitants...

354,178
398,936
1,519.2

32,774
37,998

144.7

321,404
360,938
1,374.5

956
1,151

4.4

1,811
2,054

7.8

7,211
8,099
30.8

22,796
20,694

101.7

140,194 
158,023 

601.8

142,078
158,986

605.4

39,132 
43,929 
167.3

Area actually reporting...........
Estimated totai........................
Rate per 100,000 inhabitants

252,231
325,216

858.6

28,242
43,090

113.8

223,989
282,117

744.8

1,401
2,118

5.6

2,748
3,800
10.0

3,528
4,907

13.0

20,565
32,274

85.2

123,683
154,672

408.4

78,675
99,868
263.7

21.631
27,577

72.8

I Population is Bureau of the Census provisional estimates as of July 1,1969.
> Violent criine is offenses of murder, forcible rape, robbery and aggravated assault; property crime is offenses of burglary, larceny $S0 and over and auto 

theft.
* The percentage representing area actually reporting will not coincide with the ratio between reported and estimated crime totals since these data represent 

the sum of the calculations for individual states which have varying populations, portions reporting and crime rates.

^Uniform Crime Reports fo r  th e  United S ta te s  -  1969.
O P .  c i t . .  p .  5 6 .

Comparisons o f  Index crimes in  the United S ta te s  f o r  1960-69 

a re  p resen ted  in  Table 3* 

Analyses of crime in  the United S ta te s  are f o r  the 

most p a r t  based upon th e se  s t a t i s t i c a l  p r e s e n ta t io n s  o f  the 

UCR. Some of the inadequacies  of  these r e p o r t s  have been 

considered h e re .  Table 1| compares r a t e s  of crime f o r  Index 

o ffenses  a g a in s t  the person as repo r ted  by the UCR w ith  r a t e s  

fo r  the same o f fenses  in d ic a te d  by the survey done f o r  the 

N ationa l  Commission on the  Causes and P reven t ion  of  Violence
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TABLE 3

Index of  Crime, United S t a t e s ,  1960-69*

Pqiulstlon >
Total
Crime
Index

Violent * 
crime

Property « 
crime

Murder 
and non- 
negligent

slaughter

Forcible
rape Robbery

Aggra­
vated

assault
Burglary

Larceny 
$50 and 

over

Auto
theft

Namber ofofTenaea:
1960—179,323,175.................................... 2,014,600 285,200 1,729,400 9,000 IA860 107,390 152,000 897,400 506,200 325,700
1961—182,953,000.................................... 2,082,400 286,100 1,796,300 8,630 16.890 106 210 154,400 934,200 528,500 333,500
1962—185,822,000.................................... 2,213,600 298,200 1,915,400 8,430 17,210 110,390 162100 978,200 573,100 364,100
1963—188,531,000.................................... 2,435.900 313,400 2,122,500 8,530 17,310 115,980 171,600 1,068,800 648,500 405,200
1961—191,334.000.................................... 2,755,000 360,100 2,395,000 9,250 21,020 129,830 200,000 1,193,600 732,000 469,300
1965—193,818,000.................................... 2,930,200 383,100 2,547,200 9,850 22,970 138,100 212100 1,261,800 792 300 493,100
1966—195,857,000.................................... 3,201,200 425,400 2,838,800 10,920 25,330 157,320 231,800 1,387,200 894,600 557,000
1967—197,864,000.................................... 3,802,300 4M, 600 3,307,700 12,090 27,100 202,050 253,300 1,605,700 1,047,100 656900
1968—199,861,000.................................... 4,466,600 586,800 3,877,700 13,650 31,060 261,730 282400 1,828,900 1,271,100 777,800
1969—201,921,000.................................... 4,989,700 655,100 4,334,700 14,590 36,470 297,580 306,420 1,949.800 1,512900 871,900
Percent change 1960-1969 > ................... -*-147.7 -*•129.7 4-150.6 4-62.1 4-1163 4-177.1 4-101.6 4-117.3 4-1969 4-167.7

Rate per 100,000 inhabitants: ■
1960 ........................................................ 1,123.4 159.0 964.4 AO 9.4 59.9 84.7 500.5 2823 181.6
1961 ......................................................... 1,138.2 156.4 981.8 4.7 9.2 561 84.4 5166 2869 1823
1962 ......................................................... 1,191.2 160.5 1,030.8 4.5 9.3 59.4 87.3 5264 3064 196.0
1963 ...................................... .................. 1,292.0 166.2. 1,125.8 4.5 9.2 61.5 91.0 5669 3460 2169

1,439.9 188.2 1,251.7 4.8 11.0 67.9 104.5 6268 3826 2463
1,511.9 197.6 1,314.2 5.1 11.9 71.3 109.5 651.0 408.8 2564

1966 ........................................................ 1,666.6 217.2 1,449.4 5.6 129 863 1164 7063 4568 2864
1967 ....................................... ................ 1,921.7 250.0 1,671.7 6.1 117 1021 1260 811.5 529.2 331.0
1968 ................ ....................................... 2,234.8 294.6 1,940.2 A8 1A5 131.0 141.3 915.1 6360 389.1

2,4H .l 3214 2,146.7 7.2 161 147.4 151.8 9666 749.3 431.8
Percent change 1960-1969 > _________ +H& 0 -*-104.0 4-1226 444.0 4-926 4-1461 4-79.2 4-929 4-1664 4-137.8

> Population is Bureau of the Census provisional estimates as of July I, except Apr. 1,1960, Censni.
> Violent crime is offenses of murder, forcible rape, robtrery and aggravated assault. Property crime is offenses of burglary, larceny $50 and over and auto 

tbeft.
* Percent change and crime rates calculated prior to rounding nnmlrer of offenses. Revised estimates and rates based on changes in reporting practices.

^ U h t f o m i  Crime R e p o r t s  f o r  t h e  U n i t e d  S t a t e s  -  1969. o p ,  c i t . ,  p, 57»

by the N at iona l  Opinion Research Center (NORC) a t  the Univer­

s i t y  of  Chicago. As Ind ica ted  in  Table !|, the 1965 vic tim 

r a t e  f o r  the  four  v io le n t  Index crimes was a lmost  double the 

comparable UCR r a t e .

Some doubt e x i s t s  th e n ,  th a t  the  crime s t a t i s t i c s  

p resen ted  in  the UCR a c c u ra te ly  r e f l e c t  the t rue  incidence 

of  crime in  the United S t a t e s ,  Even though a l l  crime may 

not  be r e p o r te d  i t  does, seem t h a t  due to the g r e a t e r  e f f o r t s  

t h a t  have been made to  improve the r e p o r t in g  o f  crime th a t  

the crime rep o r ted  i s  coming c l o s e r  to  approximating the
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TABLE 4

C o m p a r i s o n  o f  NORC a n d  UCR R a t e s  
( p e r  1 0 0 , 0 0 0  p o p u l a t i o n )

I n d e x  c r i m e s
NORC s u r v e y  

1965-1966®
UCR r a t e ,  
f o r  1965

C r i m i n a l  h o m i c i d e 3.0 5 .1

F o r c i b l e  r a p e 42.5 11.6

R o b b e r y 94.0 61.4

A g g r a v a t e d  a s s a u l t 218.3 106.6

T o t a l  v i o l e n c e  . 357.8 184.7

P h i l i p  H. Ennis,  Criminal V ic t im iz a t io n  in  the United 
S ta te s :  A Beoort o f  a National  Survey. U n iv e r s i ty  of  Chica-
poT N ationa l  Opinion Research Center ,’ F ie ld  Surveys I I  
(Washington: Government P r in t in g  O f f i c e ) ,  1967), p. 8;
r e p r in te d  in  Crimes of V iolence, oo. c i t . .  p . 20.

^Uniform Crime Reports f o r  the United S ta te s  -  1965. 
op. c i t . .  p.  91.

occurence of  crime. This p resen ts  the i n t e r e s t i n g  phenom­

enon t h a t  much of the crime in c re a s e ,  brought  to the  a t t e n ­

t io n  of the public  through the UCR, may be a percep tua l  

in c re ase  r a t h e r  than  an abso lu te  in c r e a s e .  As more so p h is ­

t i c a t i o n  i s  r e a l i z e d  in  rep o r t in g  crime, more crime t h a t  

occurs g e t s  r ep o r ted .  This does not n e c e s s a r i l y  mean t h a t  

more crime occurs .  Added to t h i s  i s  the aforementioned 

dramaturgic s ty l e  of  p resen t ing  crime s t a t i s t i c s  to the pub­

l i c .  I t  i s  somewhat paradoxical  then t h a t  from the UCR
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there  may be g r e a t e r  concern fo r  s a fe ty  r e s u l t i n g  than i s  

warranted by what i s  rep o r ted  while  a t  the same time t h a t  

which i s  r e p o r te d  i s  sa id  not  to r e p r e s e n t  th in g s  n e a r ly  

as bad as they r e a l l y  a r e .  With the same r e p o r t in g  conven­

t ions  used by the  FBI, i t s  UCR might produce g en e ra l  panic 

i f  the crime re p o r ted  should equal t h a t  which i s  a l le g e d  

to r e a l l y  occur .

Costs of  Crime. I f  the amount of crime were known i t  

would a id  in  f ig u r in g  the  co s ts  of cr im e.  Without knowing 

how much crime occurs or  the degree o f  the impact o f  v a r i ­

ous crimes, i t  i s  not p o s s ib le  to a c cu ra te ly  measure crime 

l o s s .

Lack o f  adequate v i c t i m - s t a t i s t i c s  i s  one reason 
fo r  our lack  of knowledge about the co s t  of  cr ime.
For decades th e re  has been a deep concern about crime. 
The pu b l ic  i s  shocked by crime waves. People and 
p o l i t i c i a n s  t a lk  about a "war" a g a in s t  crime. Crime 
has become the f a v o r i t e  news top ic  a f t e r  economics. 
There i s  a boom in  public  i n t e r e s t  in  crime. However, 
we j u s t  d o n ' t  know how heavy a burden crime i s  upon 
American s o c i e ty .  The t o t a l  lo s s  caused by crime i s  
not  known.I?"

I t  i s  p o s s ib le  to sugges t  var ious  kinds o f  lo s s  t h a t  

r e s u l t  from crime, i f  not p o s s ib le  p re se n t ly  t o  measure 

th a t  l o s s .  There are  lo s s e s  t h a t  do not r e s u l t  from the 

in d iv id u a l  being a v ic t im  of crime bu t  t h a t  r e s u l t  from 

h i s  f e a r  o f  becoming such, as d iscussed  above. These 

lo sses  inc lude  l o s t  o p p o r tu n i t i e s  f o r  engaging in  s o c i a l .

iqfl
Stephen Schafer ,  The Victim and His Criminal;  A 

Study in  Funct iona l  R e sp o n s ib i l i ty  (New York: Random
House, 196^ ) ,  pp. 61- 62 .
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c u l t u r a l ,  economic, r e c r e a t i o n a l ,  and l e i s u r e  p u r s u i t s .

There has been no a t tem pt to a s s ig n  a monetary value to

these  l o s s e s .  How would one go about eva lua t ing  in  f i s c a l

terras the  c o s t  of an eroding sense of  w el l -be ing  among the

pub lic  o r  a d ec l in in g  sense  of  community? These a re  p e r ­

haps the  most fundamental lo s s e s  t h a t  we s u f f e r ,  both i n d i ­

v id u a l ly  and c o l l e c t i v e l y .  I t  may w e l l  be then  th a t  our  

g r e a t e s t  l o s s e s  a re  not s u b j e c t  to a monetary e v a lu a t io n .

There are  c e r t a in  c o s t s  and c e r t a i n  lo s s e s  fo r  which 

e s t im a te s  have been made. There a re  the i n s t i t u t i o n a l  

co s ts  which s o c ie ty  bears  to  c r e a t e  and maintain c o r r e c ­

t i o n a l  programs; there  a re  the cos ts  of  law enforcement 

and the a d m in i s t r a t io n  o f  c r im in a l  j u s t i c e ;  and th e re  a re  

the c o s t s  o f  r e p a i r in g  o r  a t te n d in g  to the vic tims of  crime 

and t h e i r  f a m i l i e s .

In 1965» lo s s e s  s u f f e re d  through w i l l f u l  homicide, 

based simply on the p o t e n t i a l  earnings of the deceased
199amounted to  about s e v e n -h u n d re d - f i f ty  m i l l io n  d o l l a r s .

Loss th rough  in ju ry  su s ta in e d  through c r im ina l  a s s a u l t  

a re  much h a rd e r  to e s t im a te ,  "At p re se n t  th e re  are  no 

r e l i a b l e  d a ta  a v a i la b le  e i t h e r  as to  the number of  cases
,,200

in  which i n j u r y  occurs o r  the  degree of  in ju ry  invo lved .  

These l o s s e s  would in c lu d e  l o s t  earning cap ac i ty ,  cos t  o f

^^*^Task Force Report:  Crime and I t s  Impact--An Assess­
ment. O P .  c l t .V p. L5,

ZOGibid,
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medical  t r ea tm en t ,  time l o s t  from work, and miscellaneous 

expenses t h a t  always seem to  accompany p e r so n a l  in ju r y .

" I f  a l o s s  of  one week's  wages of  $100 and medical b i l l s  

o f  $250 were assumed fo r  each v ic t im  h o s p i t a l i z e d  and a 

t o t a l  l o s s  o f  $50 f o r  each v ic t im  in ju re d  but not h o s p i t a -
201

l i z e d ,  the t o t a l  l o s s  in  1965 would be around $65 m i l l io n . "

Costs fo r  c o r r e c t io n s ,  inc lud ing  i n s t i t u t i o n a l  c o s t s ,

such as p a ro le ,  p ro b a t io n ,  and r e h a b i l i t a t i o n ,  came to a

grand t o t a l  f o r  l o c a l ,  s t a t e ,  and n a t i o n a l  j u r i s d i c t i o n s ,
P O Pin  1965» of o n e - b i l l i o n  and t h i r t y - f o u r  m i l l i o n  d o l l a r s .

The breakdown of  spending among governments was: " lo c a l :

$343%; S ta te ;  $632M; F ed e ra l :  $59M."203

I n s t i t u t i o n a l  co s ts  predominate—tak ing  about 80 
pe rcen t  of  a l l  S ta te  and lo c a l  expend i tu res .  While 
no f ig u re s  on c o r r e c t i o n a l  expend itu res  by fu n c t io n  
a re  a v a i l a b l e ,  s t a f f ,  guards ,  and cus tod ians  make up 
62.6 percen t  of  a l l  non-Pederal  o p e ra t io n  personnel ,  
bus iness  and support ing  se rv ic e s  27.8  p e rce n t ,  and 
personne l ,  business  and suppor t ing  s e rv ic e s  27.3 
p e rce n t ,  and personnel  involved in  t rea tm en t  aimed 
d i r e c t l y  a t  r e h a b i l i t a t i o n  only 9 .5  p e r c e n t , 204

This c l a s s i f i c a t i o n  o f  co s t s  p re sen ts  a r a t h e r  revea l ing ,  

r e f l e c t i o n  o f  pub l ic  a t t i t u d e s  about the handl ing  of p r i s ­

o n e r s .  Keeping the p r i s o n e r  locked up as punishment would 

seem to be the  c h i e f  o b je c t iv e  of  our " c o r r e c t io n s "  p o l icy .

Continuation of p re s e n t  trends would mean the 
doubling o f  public  expend itu res  fo r  law enforcement 
and the  c r im in a l  j u s t i c e  system from 1965 to 1975.
In ab s o lu te  amounts, exp e n d i tu re s ,  . . . would in c re a se  
from $4 .6  b i l l i o n  in  1965 to  $9 b i l l i o n  by 1975.
These f ig u re s  dea l  o n ly ^ p i th  the p o l i c e ,  co u r t  and 
c o r re c t io n s  fu n c t io n s . '

Z O l l b i d .  2 0 2 i b i d , .  p .  5 4 ,  2 0 3 i b i d . 

Z O ^ I b i d . .  p p .  5 5 - 5 6 .
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As the crime problem becomes more s e r io u s ,  i t  becomes 

in c re a s in g ly  d i f f i c u l t  to adequate ly  s t a f f  p o s i t io n s  r e l a t e d  

to p rese rv in g  pub l ic  s a f e t y .  This i s  p a r t l y  the r e s u l t  of  

not being ab le  to o f f e r  s u f f i c i e n t  f i n a n c i a l  in c en t iv e s  but 

i t  a l so  no soubt i s  p a r t l y  the r e s u l t  of law enforcement 

becoming more hazardous.

During the  10-year period I960 to 1969 th e re  were 
^61 law enforcement o f f i c e r s  f e lo n io u s ly  murdered 
while  p ro te c t in g  l i f e  and p r o p e r ty .206 in 1969, there  
were 35,202 a s s a u l t s  on p o l ic e  o f f i c e r s ,  11,9^9 r e s u l t ­
ing in  i n j u r y . 207 E ig h ty - s ix  po l ice  o f f i c e r s ,  a 34" 
p e rc e n t  in c rease  over  1968, were k i l led .2 0 o

The impact of  crime then has many r a m if ic a t io n s .  Some 

of  them a re  b e t t e r  understood than o th e rs ;  a l l  would appear 

to be d e s t r u c t i v e  not only to the in d iv id u a ls  d i r e c t l y  or 

i n d i r e c t l y  involved but to  the whole s o c ie ty .  These e s t i ­

mates and p r o je c t io n s  of some o f  the cos ts  of crime give 

some in d i c a t io n  of the s e v e r i t y  of the  burdens imposed upon 

s o c ie ty  by crime. They would seem to  only bear heav ie r  

upon s o c ie ty  as time passes  unless b a s i c ,  underlying prob­

lems are  faced with the  a p p l i c a t io n  of resources s u f f i c i e n t  

to solve them. I t  i s  f e l t  by some t h a t  one of  the ch ie f  

impediments to  making the resources  av a i la b le  to  t r y  to 

solve th e s e  problems is  a public  a t t i t u d e  made unfavorable 

p a r t l y  by the  s t a t e ’s n eg le c t in g  v ic tims of  crime. The

^^^Unlform Crime Reports for  the United S ta te s  -  1969. 
O P .  c i t . . p .  ii5.

207ib id . .  p. 150. ^Q^Ib id . .  p. i|3.
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adoption of  a program to  compensate victims o f  crime i s  

seen as a necessary  s te p  in  changing public  a t t i t u d e s  

regard ing  public  expenditures  to  overcome problems t h a t  

f o s t e r  cr im e.  U n t i l  the s t a t e  does something f o r  the 

victims o f  crime, i t  i s  contended, the re  w i l l  con t inue  

to be r e s i s t a n c e  to  spending programs th a t  a re  imagined by 

the pub l ic  to reward the c r im in a l .



CHAPTER I I I

AN ANALYTIC EXAMINATION AND EVALUATION OF THE ADOPTION AND 

A DM IN ISTRATION  OP CHIME COMPENSATION PROGRAMS I N  THE 

U N I T E D  S T A T E S ,  GREAT B R I T A I N ,  AND NEW ZEALAND

F a v o r l n p :  A d o p t i o n  

L i t t l e  o p p o s i t i o n  t o  t h e  a d o p t i o n  o f  c o m p e n s a t i o n  p l a n s  

h a s  d e v e l o p e d ,  e i t h e r  t o  t h e  p r i n c i p l e  o f  c o m p e n s a t i n g  v i c ­

t i m s  o f  c r i m e  o r  t h e  p r o p o s a l  t h a t  g o v e r n m e n t  s h o u l d  p r o v i d e  

s u c h  c o m p e n s a t i o n .  A n o t h e r  f a v o r a b l e  f a c t o r  h a s  b e e n  a  

r e c e p t i v e  l e g i s l a t i v e  m o o d .  I t  s e e m s  l i k e l y ,  e x c e p t  f o r  t h e  

c u r r e n t  e c o n o m i c  d i f f i c u l t i e s  t h a t  o u r  g o v e r n m e n t s  a r e  e x p e r ­

i e n c i n g ,  t h a t  t h i s  f a v o r a b l e  l e g i s l a t i v e  mood" w o u l d  h a v e  p r o ­

d u c e d  a d d i t i o n a l  a d o p t i o n s .  ” I  w o u l a  h a v e  t o  s a y  t h a t  p r o b ­

a b l y  t h e  e c o n o m i c s ,  n a m e l y ,  t h e  c o s t  i s  w h a t  i s  h o l d i n g  up
- 209

m a n y  s t a t e s  a n d  I  k n o w  t h a t  i n  m a n y  i n s t a n c e s  i t  i s  s o . "  

P r i o r  t o  t h e  a d o p t i o n  o f  a  c o m p e n s a t i o n  p l a n  b y  New Y o r k ,  

S t a t e  A t t o r n e y  G e n e r a l  L o u i s  J ,  L e f k o w i t z  e x p r e s s e d  o p t i m i s m  

a b o u t  c h a n c e s  f o r  s u c h  l e g i s l a t i o n ,  " T h e  L e g i s l a t u r e , "  h e  

s a i d ,  " i s  i n  a  m o o d  t o  d o  s o m e t h i n g .

ZO^Stanley L. Van R ensse lae r ,  Chairman o f  the  Crime 
Victims Compensation Board o f  New York and Co-Chairman of 
the  I n t e r n a t i o n a l  A ssoc ia t ion  of Criminal I n j u r i e s  Compen­
s a t io n  Boards. L e t t e r  of Jan .  31» 1972.

^^^New York Times. Jan. 15» 1966, 17:3.
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A f a c t o r  favorab le  to adoption of  compensation p la n s  

i s  th a t  p u b l ic  o f f i c i a l s  d e s i r e  to  do something t h a t  w i l l  

be f avo rab ly  rece ived  by the  p u b l ic .  I t  would seem n a t u ­

r a l  then t h a t  h a r r ie d  l e g i s l a t o r s  would warmly embrace a 

new program d e s i r e d  by the  pub l ic  and which has no s i g n i f ­

ic a n t  p u b l ic  o p p o s i t io n .  This was put  very w e l l  by Lord 

Mancroft when the  proposed B r i t i s h  plan  was being debated 

in  P ar l iam en t :

I  do no t  th in k  I  am g u i l t y  o f  wild or e x t r a v a ­
gan t  language o r  unnecessary hyperbole i f  I  say t h a t  
the  p o p u la r i t y  of  the  Government i s  not a t  the  moment 
a t  i t s  z e n i th .  Fervent  suppor te r s  of  the  Government 
such as myself  f r e q u e n t ly  pray t h a t  the Government 
should be given more chances to do something which 
i s  bo th  popular  and r i g h t .  My Lords,  here i s  t h e i r
chance ,211

That the  pub l ic  does favor  the adopt ion  o f  a pub l ic

compensation program to compensate v ic t ims of  crime was

shown in  a Gallup p o l l  survey conducted toward the  end of

1965. S ixty-two percen t  favored  compensation; twenty-nine
212percen t  d id  no t ;  and n ine percent  expressed no o p in ion .  

This i s  c e r t a i n l y  a very s t ro n g  i n d i c a t i o n  o f  su p p o r t .

^ Ï^G rea t  B r i t a i n ,  "Crimes of V iolence:  Compensation
f o r  V ic t im s ,"  P ar l iam en ta ry  Debates (Lords) ,  2i|.5 (Dec, 5, 
1962), c o l ,  260,

^^^Gallup P o l i t i c a l  Index, "Compensation fo r  Crime Vic­
t im s , "  Report No, 5 (P r ince ton ,  N. J , : American I n s t i t u t e
of  Public  Opinion, Oct. 1965), p. 21.
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The emergence and th e  ex t rao rd in a ry  r e c e n t  popu la r­
i t y  of schemes to  compensate victims of v io le n t  crimes 
can be most r e a d i ly  understood as a response  to the 
ever in c re a s in g  degrees of  anonymity, urban l iv i n g ,  
ju v e n i le  p r e c o c i ty ,  s o c ia l  change, and o th e r  crime- 
r e l a t e d  f a c t o r s  in  American soc ie ty  and throughout the
w o r l d . 2 1 3

Added to these f a v o ra b le  co n s id e ra t io n s  i s  the  r e a l i t y  t h a t

compensation programs are  not too d i f f i c u l t  to  i n s t i t u t e ,

r e l a t i v e  to o th e r  th in g s  th a t  governments do.

Programs c a l l i n g  f o r  compensation to vic t ims of v io le n t  
crime are  a r e l a t i v e l y  easy s o c i a l  and p o l i t i c a l  goal ,  
much e a s i e r  than plans to compensate v ic tims of circum­
stances  which might reasonably  be r e l a t e d  to  t h e i r  own 
lack  of i n t e l l i g e n c e  or ca re ,  or  even to  t h e i r  inad­
v e r t e n t  m isfor tune  a t  the hands of n a t u r a l  phenomena, 
such as l i g h t e n i n g . 2 I4

Forces Unfavorable to Adoption 

Although Senator  Ralph Yarborough's fou r  b i l l s  to 

c r e a te  a compensation program fo r  areas  w i th in  n a t io n a l  

j u r i s d i c t i o n  became the o b je c ts  of cons ide rab le  and f a v ­

o rab le  academic c o n s id e ra t io n ,  p o l i t i c a l l y ,  they never

got  o f f  the ground. "The major p o l i t i c a l  roadblock to such
-  21*5l e g i s l a t i o n  l i e s  in  the  geographica l  d i s t r i b u t i o n  of  cr im e ."

The p o in t  i s  w e l l  taken th a t  d i f f e r e n t i a l s  in  the  geographic 

d i s t r i b u t i o n  of  crime might a lso  lead to d i f f e r e n t i a l s  in  

the geographic spread of crime compensation suppor t .  Here

213Task Force Report;  Crime and I t s  Imoact--An Assess­
ment. O P .  c i t . . p .  157.

z i ^ i b i d . .  pp. 157- 1S8 .

23^"Help fo r the Victim," Newsweek. June 23, 1969, p. 59.
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again  one i s  dea l ing  w i th  percep t ions  and the re  would 

c e r t a i n l y  have to  be a d i s t i n c t i o n  drawn between the sup­

p o r t  o f  r u r a l  publics  or t h e i r  oppos i t ion  and the  support 

or  o p p o s i t io n  o f  r u r a l l y  e l e c te d  l e g i s l a t o r s  and t h e i r  

co u n te rp a r t s  in  m e tropo l i tan  a re a s .  The Gallup p o l l  survey 

showed t h a t ,  w ith  regard  to  v a r i a t i o n  in  community s i z e ,  

t h a t  r e s i d e n t s  of  r u r a l  a r e a s  approved compensation by 

s i x t y - s i x  percen t  whereas r e s i d e n t s  of m e tropo l i tan  areas  

approved compensation by f i f t y - n i n e  p e r c e n t . N o  reasons 

f o r  th e  h igh  l e v e l  o f  r u r a l  support and the  d i f f e r e n c e  in  

r u r a l -m e t r o p o l i t a n  support  a r e  in d ic a t e d .  I t  does seem 

p la u s ib l e  however t h a t  l e g i s l a t o r s  from r u r a l  a r e a s  might 

oppose crime compensation programs because o f  t h e i r  not 

wanting th e  burden of absorbing the co s ts  o f  crime s h i f t e d  

p a r t l y  to t h e i r  r u r a l  c o n s t i t u e n t s . S i n c e  each member 

o f  the body p o l i t i c  does not run the same r i s k  o f  becoming 

a v ic t im  o f  crime, more i s  involved than simply broadening 

the base o f  r i s k  shar ing  to  include a l l  members of  the com­

munity. "Compensation would in e v i t a b ly  r e d i s t r i b u t e  the  

co s ts  of  crime from some groups which a t  p re se n t  bea r  a 

heavy p o r t io n  of  those c o s t s  to o th e r s  on which they f a l l  

more l i g h t l y . "^18

Zl^Gallup P o l i t i c a l  Index, lo c .  c i t .
217This r e a c t io n  on the  p a r t  o f  r u r a l  l e g i s l a t o r s  has 

been observed by Joseph P ickus ,  Chairman, Criminal I n ju r i e s  
Compensation Board of Maryland. L e t t e r  o f  Feb, 29, 1972.

’’Compensation fo r Victims of Crime," U niversity  of
Chicago Law Review, loc. c i t .
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Table 5 i l l u s t r a t e s  th i s  po in t  t h a t  s i g n i f i c a n t  d i f f e r ­

ences do e x i s t  in the crime r a t e  throughout the United 

S ta te s ,  R e f lec t in g  an understanding th a t  crime compensation 

programs supported from gene ra l  tax revenues would r e s u l t  

in  s h i f t i n g  the  incidence of  the burden of  cr ime, the Gallup 

survey found t h a t  the higher a p e rso n ’s income, the le s s
Pig

l i k e l y  was he to  support a crime compensation program.

TABLE 5

Crime Rate by Area, 1969*
( r a t e  per 100,000 in h a b i t a n t s )

Crime Index OQcnscs

Area

Total
U.S.

Cities
over

250,000

Sub­
urban Rural

Total.................................... 2,471.1 4,824.7 1,940.8 858.6

Violent................................. 324.4 859.7 102.6 113.8
Property.............................. a  146.7 3,%5.0 1,778.2 744.8

Murder.......................................... 7.2 15.7 3.7 5.6
Forcible rape................................ 16.1 37.9 13.7 10.0
Bobbery........................................ 147.4 487.5 50.4 13.0
Aggravated assault....................... 161.8 318.6 91.7 85.2
Burglary........................................ 905.6 1,752.1 . 804.6 408.4
Larceny NO and over................... 749.3 1,165.3 702.5 203.7
Auto theft.................................. . 431.8 1,010.6 271.2 72.8

■

^Uniform Crime Reports fo r  the 
United S ta tes  - 1969. op. c i t . ,  o.  
p •

Opposition might fo r  the reasons  considered above, be 

expected to  come p r im ar i ly  from l e g i s l a t o r s  serving r u r a l  

c o n s t i tu e n t s  and from those who perce ive  t h a t  a compensa­

t io n  program might be f i n a n c i a l l y  d e t r im e n ta l  to them. 

Opposition might conceivably come a l s o  from those who.

219Gallup P o l i t i c a l  Index, lo c .  c i t .
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while  they have no p a r t i c u l a r  o p p o s i t io n  to crime compen­

s a t io n  programs them selves ,  do oppose new programs because 

of  t h e i r  g ene ra l  o p p o s i t io n  to the exoansion of the r o l e  of 

government.

Costs o f  Compensation Programs 

C e r ta in ly  one of the c h i e f  p o l i t i c a l  c o n s id e ra t io n s  

t h a t  w i l l  be weighed by po l icy  makers th ink ing  about the 

adoption o f  crime compensation programs i s  the c o s t  o f  such 

a program. R e f lec t in g  the concern of  t h i s  s tudy to provide 

in fo rm ation  to po l icy  makers w i th in  the United S ta t e s  t h a t  

w i l l  a s s i s t  them in  e v a lu a t in g  s p e c i f i c  a spec ts  o f  crime 

compensation programs, the  co s ts  of these  programs to  the 

s t a t e s  i n  the United S ta t e s  t h a t  have o p e ra t io n a l  programs 

w i l l  be examined h e r e .  These s t a t e s  are  C a l i f o r n i a ,  i êw 

York, Maryland, Hawaii,  M assachuse t ts ,  and Nevada. The 

co s ts  p resen ted  inc lude those  o f  the most r e c e n t  y ea r  f o r  

which complete d a ta  i s  a v a i l a b l e  fo r  each j u r i s d i c t i o n .

The C a l i fo rn ia  S t a t e  Board of  Contro l ,  which adm inis­

t e r s  C a l i f o r n i a ' s  v ic t im  compensation program, made I 30
220

awards in  f i s c a l  1969-70, The t o t a l  co s t  of th e se  

awards was $167,235.01. The average co s t  was #1 ,286 .^2 .

To help  pay fo r  these  awards C a l i f o rn i a  lev ie s  a s p e c i a l  

f i n e  upon those convic ted  o f  committing a crime of  v io lence

C a l i fo rn i a ,  S t a t e  Board of Contro l ,  Monthly A ct iv ­
i t y ;  Victims of V io len t  Grimes Claims. F i s c a l  Year 1969-70 
(Mimeographed),
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221t h a t  has caused personal in ju ry  o r  dea th .  The record of

r e c e i p t s  going to  the Indemnity Fund following the  enactment

o f  t h i s  s t a t u t e  are qu i te  i n t e r e s t i n g .  The small  amounts

of  these  r e c e i p t s  support  con ten t ions  noted e a r l i e r  t h a t

those who are  found g u i l t y  o f  committing crimes of  personal

v io lence a r e ,  as a c l a s s ,  w ithou t  means. The r e c e i p t s  and
222

expend i tu res  of  the Indemnity Fund have been as fo l lows:

1963-66 F.Y, 1966-67 F.Y, 1967-68 F.Y,
Receip ts  $551 #4,500 # 7 3 2 0
Expenditures  ----    6,997

1968-69 F.Y. 1969-70 F.Y, 1970-71 F.Y.
Receip ts  #3,316 ' # , 7 9 7  # 626
Expenditures  5,728 5,080 1,^1^

In 1970, the Wew York Crime Victims Compensation Board
223made I4.58 awards to v ic t ims of  crimes of  v io lence .

C a l i f o r n i a ,  Govt. Code. Chapt. 5 ,  a r t .  1, sec .
139614.: "Upon conv ic t ion  of a person of a crime of  v io lence
committed i n  the S ta te  o f  C a l i fo rn i a  r e s u l t i n g  in  the i n j u r y  
or  death o f  another  person who was a r e s id e n t  of  the S ta te  
of  C a l i fo rn ia  a t  the time the crime was committed, the cou r t  
s h a l l  take in to  co n s id e ra t io n  the d e fen d a n t ’s economic con­
d i t i o n ,  and unless I t  f in d s  such a c t io n  w i l l  cause the fam­
i l y  o f  the  defendant to be dependent on public  w e lfa re ,  may, 
in  a d d i t io n  to  any o the r  p ena l ty ,  o rder  the defendant to 
pay a f i n e  commensurate in  amount with the o ffense  committed, 
The f in e  s h a l l  be depos i ted  in  the  Indemnity Fund in  the 
S ta te  T reasury ,  which i s  hereby continued in  e x i s te n c e ,  and 
the proceeds in such fund s h a l l  be a v a i l a b l e  fo r  a p p ro p r ia ­
t io n  by the L eg is la tu re  to  indemnify persons f i l i n g  claims 
pursuant  to  th i s  c h a p te r . "

222L e t t e r  from Houston I .  Flournoy, C o n t ro l l e r ,  S ta te  
of  C a l i f o rn i a ,  Aug. 13, 1971.

223The data  f o r  Rew York i s  taken from and c a lc u la te d  
from New York, 1970 Fourth Annual Report of  the Crime Vic­
tims Compensation Board." Leg.' Doc 1 (197l) No. 9^ (Apri l  1,
Ï 9 7 Ï ) .
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These included 100 awards f o r  dea th  claims,  112 awards in  

which p e r io d ic  payments were made, and 214.6 lump-sum pay­

ments fo r  i n j u r i e s .  The average lump-sum award was fo r  

$ l , 930i 00 ; the average death  award was $2 , 0^0 . 00 ; and the 

average p ro t ra c te d  claim award was $3 ,^^0 ,00 .  Tota l  lump­

sum awards amounted to $^7^^780.00; t o t a l  death awards 

amounted to $20^^000.00; and t o t a l  p ro t rac ted  claim awards 

amounted to $386,000.00. The t o t a l  cos t  of the New York 

crime compensation program fo r  1970 was $1 ,06^,780.00 .

The Criminal I n ju r i e s  Compensation Commission of 

Hawaii made 121 awards in  1 9 7 0 .^ ^  The average award was 

fo r  $2 ,167 .58 .  ■ The t o t a l  awards amounted to $262,157.1^.

In Maryland, in  f i s c a l  year  1970-71, the Criminal
225

In ju r i e s  Compensation Board made 111 awards. The lump­

sum awards averaged $1,850.00; dea th  awards averaged 

$2,^00,00; and pe r iod ic  payments in  p ro t ra c te d  claims 

awards averaged $1,625.00.  The averages fo r  death awards 

and p ro t ra c te d  .awards r e p re s e n t  only the cos ts  f o r  the 

f i s c a l  year  and not the t o t a l  amount o f  the awards, which 

may or may not  continue in  subsequent f i s c a l  y e a r s .  T o ta l  

lump-sum awards amounted to $120,971.05; t o t a l  p ro t ra c te d  

awards, inc lud ing  dea th  awards and pe r iod ic  payments.

^^^Hawaii, Third Report of the Criminal I n ju r i e s  
Compensation Commission. Dec, 22, 1970.

^^^Maryland, Second Report of the Criminal I n j u r i e s  
Compensation Board, Ju ly  lb ,  1971.
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amounted to $5^B,2B3«36. The t o t a l  co s ts  fo r  f i s c a l  1970-71 

were $622 ,07^ .^1 .  In Maryland, as in  C a l i f o rn ia ,  an e f f o r t  

has been made t o  c o l l e c t  money from those convicted of com­

m i t t in g  crimes to  be used to  he lp  f inance  the cos ts  o f  making
226awards through the crime compensation program. The 

$5»00 c o s t  imposed upon those who have been convicted of  

committing cr imes in  Maryland, as noted in  the language o f  

the  s t a t u t e ,  i s  not  l im i ted  to  those  who have been found 

g u i l t y  of  committing crimes of  v io le n c e .  I t  i s  imposed 

g en e ra l ly  fo r  conv ic t ion  of  any crime by any judge in  Mary­

land ,  As might be expected, t h i s  p ro v is io n  has produced 

much more money than C a l i f o r n i a ' s  s im i l a r  p rov is ion .  The

amounts c o l l e c t e d  under the  Maryland s t a t u t e  have been as 
227fo l low s:  '

F i s c a l  Year 1969 $118,928.60
F i s c a l  Year 1970 132,438.75
F i s c a l  Year 1971 121,993,68

As in  C a l i f o r n i a ,  the e f f o r t  in  Maryland to f inance  i t s

crime compensation program awards from the proceeds of

s p e c ia l  c o s t s  o r  fees  imposed i n  the c r im ina l  process has

2 26 j^a ry land ,  Annota ted  Code o f  M ary lan d , a r t ,  26A, 
s e c .  17: "Where any person i s  convicted a f t e r  J u l y  1, 1968, 
o f  any c r im e  by  any ju d g e ,  o r  t r i a l  m a g i s t r a t e ,  w i t h  c r i m i ­
n a l  j u r i s d i c t i o n ,  t h e r e  s h a l l  be imposed as a d d i t i o n a l  c o s t ,  
i n  the  c a s e ,  i n  a d d i t i o n  t o  any o t h e r  cos ts  r e q u i r e d  to  be 
imposed by l a w ,  the  sum o f  f i v e  d o l l a r s  ($2),  A l l  su c h  sums 
s h a l l  be p a i d  o v e r  to  th e  C o m p t r o l l e r  o f  t h e  S t a t e  to  be 
d e p o s i t e d  i n  t h e  g e n e r a l  funds  o f  th e  S t a t e .  . . .  Crime as  
used i n  t h i s  s e c t i o n  does i n c l u d e  v i o l a t i o n s  o f  A r t i c l e s  
66g (Motor V e h i c l e s )  o r  66C ( N a t u r a l  R eso u rce s )  o f  t h i s  Code ."

227L e t t e r  from E. V, Schoonmaker, Accountant, Comptrol­
l e r  of the Treasury ,  S ta te  o f  Maryland, Aug, 17, 1971.
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been only p a r t i a l l y  successfu l»  For f i s c a l  year 1971, w ith  

the same number of conv ic t ions  in Maryland, the s p e c i a l  c o s t  

would have had to have been over $ 2 ^ ,0 0  per conv ic t ion  to 

have f u l l y  supported Maryland's  crime compensation program.

Massachusetts  i s  the only s t a t e  t h a t  has assigned 

the a d m in is t r a t io n  of i t s  crime compensation program to  I t s  

c o u r t s .  There, the d i s t r i c t  cour t  judges adm in is te r  the 

compensation program. Only summary accounts are kept o f  the 

handling of  claims under M assachuset ts '  crime compensation 

program. The o f f i c e  of  the Attorney General of Massachu­

s e t t s  supp l ied  the fo l lowing inform ation  for  p u b l ic a t io n  

in  the Fourteen th  Report of  the Supreme J u d ic i a l  Court f o r  

the Commonwealth of M assachusetts :

55 cases  were f i l e d  in  the  year  ending Ju ly  30, 1969; 
129, i n  the next twelve months; 88, in  the per iod  from 
Ju ly  1, 1^70, to A pri l  26, 1971. As of March 30,
1971, awards have t o t a l l e d  E80,^60. S ix ty - f iv e  cases 
have been c losed .  Of t h i s  number 62 awards were 
g ra n te d ,  or an average award of- #1 , 298.220

By August 16, 1971, the t o t a l  payments to vic tims o f  v io l e n t

crimes under M assachuset ts '  crime compensation program had
229reached #113,310.76. L e g i s l a t iv e  a p p ro p r ia t io n s  fo r  

M assachuset ts '  crime compensation program have been in  the 

following amounts: 1969, #1,000.00; 1970, #30 , 000. 00 ;

22^L et te r  from Richard D. Gerould, Executive Secre­
ta ry ,  Supreme J u d i c i a l  Court fo r  the  Commonwealth of  Mass­
a c h u s e t t s ,  Sept .  1, 1971.

229 ^L e t t e r  from Robert Q. Crane, T reasurer  and Receiver
General,  The Commonwealth o f  Massachusetts ,  Aug. 16, 1971.
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1971, #62,000.00;  1972, #25,000.00. To ta l  a p p ro p r ia t io n s

210have amounted to  #121,000.00.

In Nevada, the Board of Examiners adm in is te r s  t h a t

s t a t e ' s  l im i te d  " c i t i z e n s h i p ” compensation program. There,

compensation i s  awarded only fo r  i n j u r i e s  or  d ea th  su s ta in e d

while "a t tem pting  to  prevent the  commission of  a crime or

to  a r r e s t  a suspected c r im ina l  or while a id in g  o r  a t tem pting
231to a id  a p o l ic e  o f f i c e r  to do so ."  As of August 1971, 

only fou r  awards had been made under t h i s  program. Three
232awards of  #2 ,000.00  each and one o f  #59.00 had been made.

"Of the th ree  maximum awards, in ju ry  r e s u l t e d  from gunshot 

wounds while a t tem pting  to  p reven t  an armed robbery .  The 

c la imant awarded s p e c ia l  damages was th e  r e s u l t  o f  k n i fe
233wounds su s ta in e d  while a t tem pting  to  prevent  an a s s a u l t . "

There a re  many f a c t o r s  t h a t  w i l l  have an impact upon 

the co s ts  o f  a program to  compensate v ic t ims of cr ime. The 

n a tu re  o f  the program i t s e l f ,  inc luding  e x c lu s io n s ,  l i m i t a ­

t i o n s ,  and terms o f  e l i g i b i l i t y ,  w i l l  be a s i g n i f i c a n t  

f a c t o r .  The t o t a l  popu la t ion  and age d i s t r i b u t i o n  of  t h a t  

popu la t ion  w i th in  a p a r t i c u l a r  j u r i s d i c t i o n  w i l l  be i n f l u ­

e n t i a l .  The volume o f  crime and the kinds of  crimes com-

230ibid.
^^Ifievada, Revised S t a t u t e s . Chapt. 217, sec ,  217.070. 
232L e t t e r  from Howard E. B a r r e t t ,  C lerk ,  Board of 

Examiners, S ta te  of Nevada, Aue. !{., 1971.

"3hbld.
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TTiitted, in f lu en ced  by the degree of u rb a n iz a t io n ,  and the 

socio-economic c h a r a c t e r i s t i c s  of the popu la t ion  w i th in  a 

j u r i s d i c t i o n  w i l l  a f f e c t  the c o s t s .  Other f a c t o r s  inc lude  

the a d m in i s t r a t iv e  i n t e r p r e t a t i o n s  and a p p l i c a t i o n  of the 

o rov is ions  of the crime compensation orogram and the p u b l i c ’s 

awareness of  the  compensation program and the w i l l i n g n e s s  of  

crime v ic t im s to f i l e  claims fo r  awards. Those s t a t e s  t h a t  

have had experience w i th  crime compensation programs have 

found t h a t  the number of  claims f i l e d  in c re a se s  d ra m a t ic a l ly  

once the ex i s ten c e  of the  program becomes g e n e ra l ly  known.

By s c r u t i n i z i n g  the p rov is ions  of  the crime compensation 

programs of  the- s t a t e s  whose co s ts  a re  r e p o r t e d  here  and by 

making comparisons of the  f a c t o r s  mentioned above th a t  a r e  

most l i k e l y  to  in f lu en c e  program c o s t s ,  s t a t e s  t h a t  a re  con­

templa t ing  th e  adop t ion  o f  t h e i r  own crime compensation 

programs should  be ab le  to  ga in  some a p p r e c i a t i o n  of  t h e i r  

approximate program c o s t s .

N at iona l  P o l i t i c s ;  I t s  Impact uoon the  Future 
of  S ta te  Crime Comcensqtion Programs

Recent events  i n d ic a t e  t h a t  crime compensation p ro­

grams w i l l  become an i s s u e  between the major p o l i t i c a l  

p a r t i e s  be fo re  the  1972 p r e s i d e n t i a l  e l e c t i o n .  I t  now 

appears t h a t  the  Democrats w i l l  be sponsor ing  a d r iv e  to 

have such a program adopted a t  the n a t i o n a l  l e v e l  to  apply 

to those a rea s  w i t h i n  the n a t io n a l  j u r i s d i c t i o n  and, through 

a g r a n t - i n - a i d  program, to have a d d i t i o n a l  crime compensa-
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t i o n  programs adopted by s t a t e s .  Prominent Democrats who 

have r e c e n t ly  ind ica ted  suppor t  o f  programs to compensate 

v ic t ims of crimes of  violence inc lude  Senator Edward M, 

Kennedy; Senate majori ty  l e a d e r ,  Mike Mansfield; and Sena­

t o r  John L, M c C l e l l a n , T h e  Nixon a d m in i s t r a t io n ,  a l l e g ­

edly fo r  f i n a n c i a l  reasons ,  does not  now support crime com­

pen sa t io n  programs th a t  would go beyond making payments to 

f a m i l i e s  o f  policemen s l a i n  i n  the l i n e  of  duty .  This 

p a r t i s a n  d i f f e r e n c e  of  op in ion  could give the Democrats an 

i s s u e  which would be eq u a l ly  a t t r a c t i v e  to  the l i b e r a l s  and 

co n se rv a t iv e s  of the  p a r ty .  I t  may provide the Democrats 

w i th  a much needed r a l l y i n g  p o in t  in  t h e i r  e f f o r t s  to  counter  

the  Nixon a d m in i s t r a t i o n ’s law-and-order  emphasis. Senator 

McClellan, who i s  Chairman of  the Senate Subcommittee on 

Criminal Law and Procedures has sa id  t h a t  t h i s  subcommittee 

w i l l  give se r io u s  c o n s id e ra t io n  to crime compensation pro- 

grams e a r ly  i n  1972. I t  r e c e n t ly  began holding hear ings  

on t h i s  sub jec t .^  Senator McClellan r e c e n t ly  spoke_of the 

concept o f  compensating v ic t im s o f  crimes o f  v io lence as 

"an idea whose time has come."^^^ There i s  a l so  suppor t  

f o r  n a t i o n a l  l e g i s l a t i o n  in  t h i s  area from the s t a t e  

l e v e l .  Appearing before  the  Senate Subcommittee on Crimi-

^^^See New York Times. Dec. 1, 1971. 

^^’̂ Albuoueraue J o u r n a l , Dec. 12, 1971, G-8.
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n a l  Law and Procedures In November, 1971, S tan ley  L, Van 

R ensse lae r ,  Chairman o f  New York’s Crime Victims Compensa­

t io n  Board, and Governor Marvin Nandel o f  Maryland both 

urged the passage of  a n a t io n a l  g r a n t - i n - a i d  program to
238enable more s t a t e s  to  adopt crime compensation programs.

As noted above, the programs of the s t a t e s  rep re sen ted  by 

these  two spokesmen a re  the two b igges t  programs in  the 

United S t a t e s ,  in  terms of claims and awards.

Should the c o n s id e ra t io n  of  programs to  compensate 

v ic t im s o f  crimes of  v io lence  g e t  caught up in  the p o l i t i ­

ca l  whirlwind of  n a t i o n a l  p o l i t i c s ,  as i t  now appears 

l i k e l y  to ,  i t  may w e l l  blossom in to  an i s s u e  of  cons ide ra ­

b le  p o l i t i c a l  consequence. I t  would seem most advantageous, 

from the p o in t  o f  view of  one who i s  i n t e r e s t e d  in the re  

being more fu tu re  program adopt ions ,  fo r  t h i s  to happen.

Choosinp: an Agency to Administer the 
Crime Compensation Program

The Decis ion  to Assign A dm in is t ra t ion  to an 
E x is t in g  Body o r  to Create a New Body

There a re  no c l e a r - c u t  ind ices  of performance t h a t  

r e s u l t  i n  the autom atic  assignment of the a d m in i s t r a t io n  

o f  a v ic t im  compensation plan  e i t h e r  to newly c rea ted  

agencies  or  e x i s t in g  a g e n c ie s ,  a d m in i s t r a t iv e  or  j u d i c i a l ,

^^^New York Times. Dec. 1, 1971.
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The public  bureaucracy i s  an express ion  o f  Amer­

ican  needs as perce ived and t r a n s l a t e d  in to  a c t io n  by 
people whose concepts of  a d m in is t r a t iv e  ideas  and forms 
r e s t  on American values and assumptions. Modern Amer­
ic an s  who design and opera te  bu reaucrac ies  to  f i g h t  
crime or lower the d e a th  r a t e  or guard a g a in s t  exces­
s iv e  concen tra t ions  o f  economic power or  advance c i v i l  
r i g h t s  do not work from a primeval beginning. Rather 
they fu n c t io n  in  a network of p as t  experience ,  p resen t  
c ircum stances ,  and f u t u r e  p o s s i b i l i t i e s .239

In i t s  Model Act, the Council of  S ta te  Governments suggests

as A l te rn a te  I  the es tab l i shm en t  of a Criminal I n j u r i e s

Compensation Board and as  A l te rn a te  I I  the use of  a co u r t .

Here, as e lsewhere,  one i s  faced with choosing from among

d i f f e r e n t  combinations o f  advantages and d isadvan tages .

"Neither  co u r ts  nor a d m in is t r a t iv e  agencies a re  w ithout

d isad v an ta g es ,  y e t  each possesses  c e r t a in  advantages t h a t

the o th e r  does n o t . "2^1

The d e s i r e  to  ach ieve  c e r t a i n  advantages and to  avoid 

c e r t a i n  d isadvantages  has led the j u r i s d i c t i o n s  here being 

considered to v a r io u s ly  adopt one or  another  way o f  adminis­

t e r in g  t h e i r  crime compensation programs. These adoptions 

and r a t i o n a l i z a t i o n s  put forward to support  them, toge the r  

w ith  some c r i t i c a l  ev a lu a t io n s ,  w i l l  be considered below.

239jforman John P o w e l l ,  R e s p o n s ib l e  P u b l i c  B ureau c racy  
in  t h e  United S ta te s  (Boston!  Allyn and Bacon, 1967), p , 16$,

^^^"Corapensation fo r  Victims of  Crime," Suggested S ta te  
L e g i s l a t i o n .  XXVI (196?), A-l | l—A-ij.2.

2^1-Michael P. Sraodish, "But What About the Victim? The 
Poresaken Man in  American Criminal Law," U n iv e rs i ty  of  F lo r id a  
Law Review. XXII (Summer 1969),  p. 13,
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U s e  o f  t h e  C o u r t s .  M a n y  r e a s o n s  h a v e  b e e n  s u g g e s t e d  w h y  i t  w o u l d  

b e  p r e f e r e a b l e  o r  n o t  t o  a s s i g n  t h e  a d m i n i s t r a t i o n  o f  a  c r i m e  c o m p e n s a ­

t i o n  p r o g r a m  t o  c o u r t s .  O f  t h o s e  j u r i s d i c t i o n s  h e r e  c o n s i d e r e d ,  o n l y

t h e  s t a t e  o f  M a s s a c h u s e t t s  h a s  c h o s e n  t h e  c o u r t s  t o  a d m i n i s t e r  a  c o m p e n -  

2 4 2
s a t i o n  p r o g r a m .

F o r  s o m e ,  c o u r t s  a r e  t o  b e  p r e f e r r e d  d u e  t o  t h e  n a t u r e  o f  t h e  w o r k  

t o  b e  d o n e  a n d  t h e  f e e l i n g  t h a t  i t s  j u d i c i a l  a s p e c t s  s h o u l d  b e  e m p h a ­

s i z e d :

T h e  m o n e y  d a m a g e s  a w a r d  f o r  i n j u r i e s  s u f f e r e d  b y  t h e  

v i c t i m  o f  a  c r i m e  p r o p e r l y  b e l o n g s  w i t h i n  t h e  p r o v i n c e  o f  

c o u r t s ,  a n d  j u r i e s .  . . .  A  c o m m i s s i o n  t h a t  s i t s  i n  s e s s i o n  

a n d  h e a r s  a  l a r g e  n u m b e r  o f  c a s e s  w i l l  s o o n  l o s e  i t s  p e r ­

s p e c t i v e  a n d  f a l s e  a n d  i m p r o p e r  s t a n d a r d s  m a y  b e  e s t a ­

b l i s h e d .  A s  t h e  v o l u m e  o f  c a s e s  i n c r e a s e s ,  s o  w i l l  i n s t i ­

t u t i o n a l i z a t i o n .  .  .  .  T h e  f r e s h  v i e w  o f  e v e r - c h a n g i n g  

j u r i e s  c a n  p r e s e r v e  t h e  i n t e g r i t y  o f  a d e q u a t e  c o m p e n s a t i o n  

f o r  v i c t i m s  o f  c r i m e s ,  t h a t  i s ,  r e m e d y  i n  d i r e c t  p r o p o r t i o n

to the wrong.243

F o r  o t h e r s ,  t h e r e  i s  a n  o b j e c t i o n  t o  e x p a n d i n g  t h e  a d m i n i s t r a t i v e  

a g e n c i e s  i n  g o v e r n m e n t ,  i f  n o t  t o  e x p a n d i n g  t h e  r o l e  o r  t a s k s  o f  g o v e r n ­

m e n t .  " I  s h a r e  .  .  .  t h e  l e g a l  l a y m e n ' s  i n s t i n c t , "  n o t e d  T h e  L o r d  

B i s h o p  o f  C h e s t e r ,  " a g a i n s t  a  p r o l i f e r a t i o n  o f  s p e c i a l  t r i b u n a l s  t o  

d e a l  w i t h  p a r t i c u l a r  m a t t e r s  i n  j u d i c i a l  c a s e s .  I f  i t  i s  p o s s i b l e  f o r

^ ^ ^ M a s s a c h u s e t t s ,  C o m p e n s a t i o n  o f  V i c t i m s  o f  V i o l e n t  C r i m e s ,  

A n n o t a t e d  L a w s  ( 1 9 6 8 ) ,  c h .  2 5 8 A .  s e c .  2 .

243
L u i s  K u t n e r ,  C r i m e - T o r t s :  D u e  P r o c e s s  o f  C o m p e n s a t i o n  f o r

C r i m e  V i c t i m s , "  N o t r e  D a m e  L a w y e r .  X L I  ( 1 9 6 6 ) ,  p .  5 0 0 .
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t h e  e x i s t i n g  c o u r t s  o f  t h e  l a n d  t o  d e a l  w i t h  t h i s  m a t t e r  I  b e l i e v e  t h a t  

t h a t  w o u l d  b e  m o r e  d e s i r a b l e .

V e r y  e a r l y  i n  m o d e r n - d a y  c o n s i d e r a t i o n s  o f  e n a c t i n g  c o m p e n s a t i o n  

p r o g r a m s  w e r e  t h e  e f f o r t s  o f  a  c o m m i t t e e  c r e a t e d  b y  t h e  g o v e r n m e n t  i n  

G r e a t  B r i t a i n  t o  e x a m i n e  c o m p e n s a t i o n  a n d  t h e  p r a c t i c a l  p r o b l e m s  i n v o l v e d  

i n  a d m i n i s t e r i n g  s u c h  a  s c h e m e .  T h i s  c o m m i t t e e  b e c a m e  k n o w n  a s  t h e  

W o r k i n g  P a r t y  a n d  i t s  R e p o r t  b e c a m e  t h e  b a s i s  o f  m a n y  f u t u r e  i n q u i r i e s  

i n t o  c o m p e n s a t i o n  p r o g r a m s . T h e  W o r k i n g  P a r t y ' s  c o n c l u s i o n  r e g a r d i n g  

t h e  a d m i n i s t r a t i o n  o f  a  c o m p e n s a t i o n  p r o g r a m  w a s  t h a t  i t  i s  p r e t t y  m u c h  

o f  a  t o s s - u p  i n  c h o o s i n g  b e t w e e n  u s i n g  c o u r t s  a n d  a n  a d m i n i s t r a t i v e  

t r i b u n a l ;  " w h i c h  o f  t h o s e  w a s  c h o s e n  w o u l d  d e p e n d  o n  t h e  n a t u r e  o f  t h e

s c h e m e . I t  w a s  n o t e d  h o w e v e r  t h a t  t h e r e  a r e  c e r t a i n  n e e d s  t o  b e

r e a l i z e d  f r o m  t h e  a d m i n i s t r a t i o n  o f  a  c o m p e n s a t i o n  p r o g r a m  o t h e r  t h a n  

a d m i n i s t r a t i v e  e f f i c i e n c y  a n d  t h a t  c o u r t s  c o u l d  m e e t  t h e s e  n e e d s .

F o r  t h e  s c h e m e  t o  b e  a c c e p t a b l e  t o  p u b l i c  o p i n i o n ,

c l a i m s  w o u l d  n e e d  t o  b e  d e t e r m i n e d  b y  s o m e  b o d y  w h o s e  

d e c i s i o n s  w o u l d  c o m m a n d  c o n f i d e n c e  a n d  b e  i m m u n e  f r o m  

p r e s s u r e s .  .  .  .  D e c i s i o n s  b y  j u d g e s  c a r r y  m o r e  w e i g h t  w i t h  '

t h e  p u b l i c ,  a n d  f r o m  t h a t  p o i n t  o f  v i e w  t h e  c o u r t s  w o u l d  b e

preferable.2^7

244
G r e a t  B r i t a i n ,  " C r i m e s  o f  V i o l e n c e :  C o m p e n s a t i o n  f o r  t h e

V i c t i m , "  P a r l i a m e n t a r y  D e b a t e s  ( L o r d s ) ,  245 ( D e c .  5, 1962), c o l .  271.
245

G r e a t  B r i t a i n ,  C o m p e n s a t i o n  f o r  V i c t i m s  o f  C r i m e s  o f  V i o l e n c e ,  

C m n d .  1406, J u n e ,  1961.

24*Ibid.. p. 19.
24?Ibid.
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T h i s  s a m e  v i e w p o i n t  w a s  s h a r e d  b y  a  s p e c i a l  c o m m i s s i o n  c r e a t e d  b y  t h e

M a s s a c h u s e t t s  l e g i s l a t u r e  t o  s t u d y  c o m p e n s a t i o n  f o r  v i c t i m s  o f  v i o l e n t  
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c r i m e s .  T h i s  c o m m i s s i o n  o f f e r e d  m a n y  p l a u s i b l e  r e a s o n s  f o r  a s s i g n i n g

t h e  a d m i n i s t r a t i o n  o f  t h e  c o m p e n s a t i o n  p r o g r a m  t o  t h e  c o u r t s  r a t h e r  t h a n

t o  a d m i n i s t r a t i v e  t r i b u n a l s .  S e v e r a l  c o n t e n t i o n s  e m p h a s i z e d  t h e  j u d i c i a l

n a t u r e  o f  t h e  d e c i s i o n s  t h a t  m u s t  b e  m a d e  i n  a d m i n i s t e r i n g  a  c o m p e n s a t i o n

249
p r o g r a m  a n d  t h e  s u i t a b i l i t y  o f  u s i n g  t h e  c o u r t s  t o  m a k e  t h e s e  d e c i s i o n s .

O t h e r  c o n t e n t i o n s  t h a t  t h e  c o u r t s  w o u l d  b e  p r e f e r a b l e  i n  a d m i n i s t e r i n g

a  c o m p e n s a t i o n  p r o g r a m  w e r e  b a s e d  u p o n  s u g g e s t i o n s  t h a t  c o u r t s  p o s s e s s

u n i q u e  a d v a n t a g e s  t o  e f f e c t i v e l y  a d m i n i s t e r  s u c h  p r o g r a m s .  A m o n g  t h e s e

a l l e g e d  a d v a n t a g e s  i n  u s i n g  c o u r t s  i s  t h a t  " t h e y  c a n  i n s u r e  a  g r e a t e r

u n i f o r m i t y  i n  t h e i r  i n t e r p r e t a t i o n s  a n d  d e c i s i o n s  b e c a u s e  t h e y  a r e

b o u n d  b y  c u s t o m  t o  f o l l o w  t h e  p r i n c i p l e  o f  s t a r e  d e c i s i s  a n d  t h e  r u l e  

2 5 0
o f  p r e c e d e n c e . "  A l s o ,  t h e  p o i n t  i s  m a d e  t h a t  c o u r t s  a r e  a l r e a d y

s t a f f e d  w i t h  " e x p e r i e n c e d  j u d g e s  w h o  a r e  d i s i n t e r e s t e d ,  f u l l - t i m e ,  l e g -

2 5 1
a l l y  t r a i n e d  p r o f e s s i o n a l s , "  w h o  w o u l d  p r o v i d e  c o m p e t e n c e  t h a t  w o u l d  

b e  d i f f i c u l t  t o  d u p l i c a t e  s h o u l d  s e p a r a t e  a d m i n i s t r a t i v e  a g e n c i e s  b e  

e s t a b l i s h e d .  I t  w a s  a l s o  f e l t  t h a t  d e s i r a b l e  c i t i z e n - g o v e r n m e n t  r e l a ­

t i o n s h i p s  w o u l d  m o r e  l i k e l y  b e  f o s t e r e d  t h r o u g h  c o u r t  a d m i n i s t r a t i o n .

2 4 8
M a s s a c h u s e t t s ,  T h e  S p e c i a l  C o m m i s s i o n  o n  t h e  C o m p e n s a t i o n  o f  

V i c t i m s  o f  V i o l e n t  C r i m e s ,  R e p o r t .  ( J u l y ,  1 9 6 7 ) ,  p .  1 8 .

^ ^ ^ I b i d . .  p p .  1 6 - 1 8 .

2 ^ ° I b i d . ,  p .  1 8 .

251Ibid., p. 19.
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e s p e c i a l l y  w h e r e  t h e s e  c a s e s  w o u l d  b e  h a n d l e d  i n  t h e  D i s t r i c t  

C o u r t s ,  t h e  c i t i z e n  w o u l d  b e  d e a l i n g  w i t h  a  b o d y  i n  h i s  o w n  

n e i g h b o r h o o d .  .  .  .  T h e  d e c e n t r a l i z a t i o n  o f  o u r  D i s t r i c t  

C o u r t  s y s t e m  w o u l d  g i v e  t h e  h a n d l i n g  o f  t h e s e  c a s e s  a  l o c a l ­

i z e d  c h a r a c t e r  a n d  m a k e  t h e  a d j u d i c a t i n g  b o d y  m o r e  a c c e s s i b l e  

t o  o u r  c i t i z e n r y .  O n  t h e  o t h e r  h a n d  i f  t h e s e  c a s e s  w e r e  

h a n d l e d  b y  a n  a d m i n i s t r a t i v e  a g e n c y ,  t w o  a l t e r n a t i v e s  w o u l d  

e x i s t :  ( 1 )  e i t h e r  c o m p l a i n a n t s  w o u l d  b e  f o r c e d  t o  g o  t o  a

c e n t r a l  a g e n c y  l o c a t e d  i n  B o s t o n  w h i c h  w o u l d  r e s u l t  i n  g r e a t  

i n c o n v e n i e n c e s  f o r  m a n y ;  o r  ( 2 )  a  s y s t e m  o f  b r a n c h  o f f i c e s  

w o u l d  h a v e  t o  b e  s e t  u p  a l l  o v e r  t h e  s t a t e  w h i c h  w o u l d  

g r e a t l y  i n c r e a s e  t h e  e x p e n s e  o f  p u t t i n g  t h e  l e g i s l a t i o n  

i n t o  o p e r a t i o n .

A  l o n g - r a n g e  c o n c e r n  w i t h  t h e  p r e s e r v a t i o n  o f  t h e  j u d i c i a l  t r i a l

w a s  a l s o  e v i d e n c e d  b y  t h i s  c o m m i s s i o n .  I t  w a s  n o t e d  t h a t  t h e r e  i s  a

t e n d e n c y  t o  m o v e  a w a y  f r o m  t h e  c o u r t s  a n d  t o  e s t a b l i s h  a d m i n i s t r a t i v e

a g e n c i e s  t h a t  e m p l o y  l e s s  r i g i d  r u l e s  o f  e v i d e n c e .

T h e  d a n g e r  i s  t h a t  t h e  t r e n d  w i l l  i n e v i t a b l y  e r o d e  t h e  i n t e ­

g r i t y  o f  t h e  t r i a l  p r o c e s s  a s  w e  k n o w  i t  t o d a y .  W h a t  i s  

i n v o l v e d  i s  n o t  o n l y  t h e  f u t u r e  m i g r a t i o n  o f  s t i l l  m o r e  

c a s e s  f r o m  t h e  c o u r t ' s  j u r i s d i c t i o n ,  b u t  t h e  c o n t a g i o n  o f  

i n d i f f e r e n c e ,  a t  t i m e s  a p p r o a c h i n g  d i s d a i n  f o r  t h e  f o r m s  o f  

t h e  j u d i c i a l  t r i a l .  H o w  l o n g  w i l l  t h e  g u a r a n t e e s  o f  t h e  

t r i a l  p r o c e s s  r e m a i n  v i t a l  i f  o t h e r  p r o c e s s e s ,  d e a l i n g  w i t h  

c o m p a r a b l e  p r o b l e m s ,  d e m o n s t r a t e  t h e  d i s p e n s a b i l i t y  o f  

t h o s e  g u a r a n t e e s .  F o r  e x a m p l e ,  i f  a d m i n i s t r a t i v e  a d j u d i ­

c a t i o n  c a n  f u n c t i o n  w h i l e  r e c e i v i n g  h e a r s a y ,  h o w  l o n g  c a n  

t h e  j u d i c i a l  t r i a l  c o n t i n u e  t o  b e  u n a f f e c t e d  b y  s u c h  

e x p e r i e n c e ?

W h i l e  t h e s e  s e e m  t o  b e  s o u n d  b a s e s  f o r  c h o o s i n g  c o u r t s  t o  a d m i n ­

i s t e r  a  c r i m e  c o m p e n s a t i o n  p r o g r a m ,  t h e r e  a r e  a l s o  m a n y  c r i t i c i s m s  t h a t  

h a v e  b e e n  d i r e c t e d  a g a i n s t  u s i n g  t h e  c o u r t s  f o r  t h i s  p u r p o s e .  A g a i n ,  

t h i s  s e e m s  d u e  t o  d i f f e r e n c e s  i n  p e r c e p t i o n  a n d  i n  t h e  p r i o r i t i e s  

s o u g h t  t h r o u g h  t h e  a d m i n i s t r a t i o n  o f  t h e  s c h e m e .  T h i s  d o e s  n o t  m e a n

Z S Z j b i d . .  p p .  1 8 - 1 9 .  

Z S ^ i b i d . .  p .  1 9 .
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t h a t  t h e  a b o v e  c o n t e n t i o n s  a r e  n e c e s s a r i l y  i n v a l i d  b u t  t h a t  o t h e r s  h a v e  

d i f f e r e n t  c o n c e p t i o n s  a n d  a t t a c h m e n t s  t o  a l t e r n a t i v e  w o r k i n g  a r r a n g e ­

m e n t s .  T h e y  t o o  m a y  n o t  n e c e s s a r i l y  b e  v a l i d  o r  i n v a l i d .  V e r y  o f t e n ,  

a d v a n t a g e s  b e c o m e  d i s a d v a n t a g e s  a n d  d i s a d v a n t a g e s  b e c o m e  a d v a n t a g e s ,  

d e p e n d i n g  u p o n  o n e ' s  p e r s o n a l  s l a n t .

A m o n g  t h e  o b j e c t i o n s  t o  u s i n g  c o u r t s  t o  a d m i n i s t e r  c o m p e n s a t i o n  

p r o g r a m s ,  t h e  o n e s  m o s t  t y p i c a l l y  e n c o u n t e r e d  a r e :

( 1 )  t h e  s u b s t a n t i a l  a d d i t i o n a l  w o r k l o a d  p l a c e d  u p o n  t h e  c o u r t s ;

( 2 )  t h e  p o t e n t i a l  d e l a y  i n  a d j u d i c a t i o n  t h a t  s e e m s  i n h e r e n t  

i n  t h e  j u d i c i a l  p r o c e s s ;  a n d

( 3 )  t h e  m o r e  r i g i d  s e t t i n g  w h i c h  u s u a l l y  a c c o m p a n i e s  j u d i c i a l  

p r o c e e d i n g s  a s .  c o m p a r e d  t o  t h e  m o r e  f r e e - w h e e l i n g  a d m i n ­

i s t r a t i v e  p r o c e e d i n g s . 2 5 4

T h a t  t h e s e  a l l e g e d  d i f f i c u l t i e s  m a y  b e  m o r e  i m a g i n e d  t h a n  r e a l  i s  e v i ­

d e n c e d  b y  t h e  c a l c u l a t i o n  o f  t h e  M a s s a c h u s e t t s  s p e c i a l  c o m m i s s i o n  t h a t

c o m p e n s a t i o n  c a s e s  w o u l d  i n c r e a s e  t h e  c a s e  l o a d  o f  i t s  D i s t r i c t  C o u r t s

2 5 5
b y  l e s s  t h a n  o n e - h a l f  o f  o n e  p e r c e n t ,  a n  i n s i g n i f i c a n t  i n c r e a s e .

U s e  o f  a n  A d m i n i s t r a t i v e  B o d y  A l r e a d y  i n  E x i s t e n c e .  A  j u r i s d i c t i o n  

c r e a t i n g  a  c r i m e  c o m p e n s a t i o n  p r o g r a m  m a y  d e c i d e  t o  a s s i g n  i t s  a d m i n i s -  

t r a t i o n  t o  a n  e x i s t i n g  a d m i n i s t r a t i v e  a g e n c y .  S e v e r a l  c o n s i d e r a t i o n s  

m i g h t  f a v o r  t h i s  d e c i s i o n .  T h e  a n t i c i p a t e d  c a s e  l o a d  m i g h t  b e  l i g h t  s o  

t h a t  t h e  p e r f o r m a n c e  o f  a d d i t i o n a l  a d m i n i s t r a t i v e  d u t i e s  i n  c o n j u n c t i o n

G l e n n  E l d o n  F l o y d ,  " M a s s a c h u s e t t s '  P l a n  t o  A i d  V i c t i m s  o f  

C r i m e , "  B o s t o n  U n i v e r s i t y  L a w  R e v i e w ,  X L V I I I  ( S u m m e r ,  1 9 6 8 ) ,  p .  3 6 3 .  

C f .  R o b e r t  C h i l d r e s ,  " T h e  V i c t i m s , "  H a r p e r ' s  M a g a z i n e ,  A p r i l ,  1 9 6 4 ,  

p .  1 6 1 ;  G l e n n  E .  F l o y d ,  " V i c t i m  C o m p e n s a t i o n  P l a n s ,  " A m e r i c a n  B a r  

A s s o c i a t i o n  J o u r n a l ,  L V  ( 1 9 6 9 ) ,  p .  1 6 1 .

2 5 5
T h e  S p e c i a l  C o m m i s s i o n  o n  t h e  C o m p e n s a t i o n  o f  V i c t i m s  o f  

V i o l e n t  C r i m e s ,  o p .  c i t . .  p .  1 7 .
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w i t h  a  c o m p e n s a t i o n  p r o g r a m  w o u l d  n o t  b e  b u r d e n s o m e .  A l s o ,  t h e r e  m a y  

b e  o n e  o r  m o r e  a d m i n i s t r a t i v e  a g e n c i e s  a l r e a d y  c r e a t e d  t h a t  p e r f o r m  

r e l a t e d  t a s k s  s o  t h a t  s o m e  d e s i r a b l e  d e g r e e  o f  e x p e r i e n c e  a n d  p e r f o r m a n c e  

h a s  b e e n  r e a l i z e d .  I t  m i g h t  b e  t h o u g h t  d e s i r a b l e  t o  c a p i t a l i z e  o n  t h e s e  

r e s o u r c e s  r a t h e r  t h a n  t o  t r y  t o  d u p l i c a t e  t h e m  t h r o u g h  c r e a t i n g  a  

s p e c i a l ,  s i n g l e - f u n c t i o n  a d m i n i s t r a t i v e  a g e n c y  t o  a d m i n i s t e r  t h e  c r i m e  

c o m p e n s a t i o n  p r o g r a m .  T h e  e l e m e n t  o f  c o s t  i s  c e r t a i n  t o  b e  a  s i g n i f i ­

c a n t  c o n s i d e r a t i o n  a n d  i t  m i g h t  b e  t h o u g h t  b e s t  o n  t h i s  a c c o u n t  t o  h a v e  

a n  o p e r a t i n g  a d m i n i s t r a t i v e  a g e n c y  a s s u m e  t h e  a d m i n i s t r a t i o n  o f  t h e  

p r o g r a m .

T h e r e  a r e  h o w e v e r  c e r t a i n  c i r c u m s p e c t i o n s  p r e s e n t  i n  d e c i d i n g  t o  

u t i l i z e  e x i s t i n g  a d m i n i s t r a t i v e  a g e n c i e s  t o  h a n d l e  t h e  a d m i n i s t r a t i o n  

o f  t h e  c r i m e  c o m p e n s a t i o n  p r o g r a m .  F o r  o n e  t h i n g ,  s u c h  a n  a g e n c y  w i l l  

a l r e a d y  h a v e  a  r e p u t a t i o n  w i t h  t h e  p u b l i c ,  f a v o r a b l e  o r  u n f a v o r a b l e .

A l s o ,  t h e  c h i e f  w o r k  o f  t h e  a g e n c y  m a y  t e n d  t o  c o l o r  i t s  h a n d l i n g  o f  

t h e  d e t a i l s  o f  t h e  c r i m e  c o m p e n s a t i o n  p r o g r a m .  C a l i f o r n i a  h a s  h a d  e x ­

p e r i e n c e  w i t h  h a v i n g  i t s  c r i m e  c o m p e n s a t i o n  p r o g r a m  a d m i n i s t e r e d  b y  t w o  

d i f f e r e n t ,  e s t a b l i s h e d  a d m i n i s t r a t i v e  a g e n c i e s :  t h e  D e p a r t m e n t  o f  '

S o c i a l  W e l f a r e  a n d  t h e  S t a t e  B o a r d  o f  C o n t r o l .  T h e  D e p a r t m e n t  o f  S o c i a l  

W e l f a r e  w a s  f i r s t  t o  a d m i n i s t e r  C a l i f o r n i a ’ s  c r i m e  c o m p e n s a t i o n  p r o g r a m .  

I t s  d i r e c t i o n  o f  t h e  p r o g r a m  q u i c k l y  b e c a m e  a n  o b j e c t  o f  c r i t i c i s m .

T h i s  w a s  p a r t l y  b e c a u s e  t h e  p u b l i c  t e n d e d  t o  v i e w  t h e  c r i m e  c o m p e n s a t i o n  

p r o g r a m  a s  a  w e l f a r e  m e a s u r e  b e c a u s e  o f  i t s  b e i n g  a d m i n i s t e r e d  b y  t h e  

D e p a r t m e n t  o f  S o c i a l  W e l f a r e .

^ ^ ^ C a l .  W e l f a r e  &  I n s t * u s .  C o d e ,  s e c .  1 1 2 1 1 ,  1 9 6 5  R e g u l a r

Session, ch. 1549.
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T h e r e  h a s  a l r e a d y  b e e n  s o m e  i n d i c a t i o n  t h a t  t h e  p l a c i n g  

o f  t h e  c o m p e n s a t i o n  p r o g r a m  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  

D e p a r t m e n t  o f  S o c i a l  W e l f a r e  m i g h t  h a v e  b e e n  i n  i l l -  

c o n s i d e r e d  m o v e ,  p a r t i c u l a r l y  i n  t e r m s  o f  i d e n t i f y i n g  t h e  

n e w  l a w  i n  t h e  p u b l i c  m i n d  w i t h  c h a r i t y  r a t h e r  t h a n  w i t h  

l e g i t i m a t e  p a y m e n t  o f  o n e ' s  d u e . ^ 5 7

C r i t i c i s m  a l s o  d e v e l o p e d  w h e n  t h e  D e p a r t m e n t  o f  S o c i a l  W e l f a r e ,  g i v e n

t h e  p o w e r  t o  e s t a b l i s h  c r i t e r i a  f o r  e l i g i b i l i t y ,  f o l l o w e d  t h e  r u l e s  i t

h a d  p r e v i o u s l y  p r o m u l g a t e d  f o r  p r o v i d i n g  w e l f a r e  t o  f a m i l i e s  w i t h  d e -  

2 5 8
p e n d e n t  c h i l d r e n .  T h i s  a n d  o t h e r  r u l e s  o f  t h e  D e p a r t m e n t  o f  S o c i a l

W e l f a r e ,  r e s u l t e d  i n  a  r e s t r i c t e d  p r o g r a m ,  v i e w e d  s k e p t i c a l l y  b y  t h e

p u b l i c .  N o t i n g  n e g a t i v e  a t t i t u d e s  o f  i n i t i a l  r e c i p i e n t s  o f  f i n a n c i a l

a w a r d s  g r a n t e d  a s  p a r t  o f  C a l i f o r n i a ' s  c r i m e  c o m p e n s a t i o n  p r o g r a m ,

r e s e a r c h e r s  s u g g e s t e d  t h a t  i f  s u c h  a t t i t u d e s  c o n t i n u e d  t o  m a n i f e s t

t h e m s e l v e s  i n  l a t e r  r e c i p i e n t s ,

i t  i s  l i k e l y  t h a t  s t a t e  a u t h o r i t i e s  w i l l  r e - e x a m i n e  t h e  

i n g r e d i e n t s  o f  t h e  e x i s t i n g  p r o g r a m  a n d  r e o r g a n i z e  t h e m  i n  

o r d e r  t h a t  t h e y  m a y  c o m e  c l o s e r  t o  p r o d u c i n g  r e s u l t s  m o r e  

i n  k e e p i n g  w i t h  t h e i r  a i m s  a n d  a m b i t i o n s  f o r  v i c t i m  

c o m p e n s a t i o n . ^

2 5 7
G i l b e r t  G e i s ,  " E x p e r i m e n t a l  D e s i g n  a n d  t h e  L a w :  A  P r o s p e c t u s  

f o r  R e s e a r c h  o n  V i c t i m - C o m p e n s a t i o n  i n  C a l i f o r n i a , "  C a l i f o r n i a  W e s t e r n  

L a w  R e v i e w ,  I I  ( 1 9 6 6 ) ,  p .  8 9 .

G i l b e r t  G e i s  a n d  D o r o t h y  Z i e t z ,  " C a l i f o r n i a ' s  P r o g r a m  o f  

C o m p e n s a t i o n  t o  C r i m e  V i c t i m s , "  T h e  L e g a l  A i d  B r i e f c a s e ,  X X V  ( 1 9 6 6 ) ,  

p p .  6 6 - 6 9 .

2 5 9

I b i d - ,  p .  6 9 .
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T h i s  r e - e x a m i n a t i o n  d i d  o c c u r  a n d  i t  r e s u l t e d  i n  t r a n s f e r r i n g  t h e

a d m i n i s t r a t i o n  o f  t h e  c r i m e  c o m p e n s a t i o n  p r o g r a m  t o  t h e  S t a t e  B o a r d  o f  

2 6 0
C o n t r o l .  T h e  i n i t i a l  C a l i f o r n i a  c r i m e  c o m p e n s a t i o n  p r o g r a m  w a s

p a s s e d  i n  t h e  f o r m  o f  t w o  i n d e p e n d e n t  l e g i s l a t i v e  a c t s .  O n e  o f  t h e s e

a c t s  c r e a t e d  t h e  u s u a l  c o m p e n s a t i o n  p r o g r a m .  T h e  o t h e r  c r e a t e d  a

p r o g r a m  t o  c o m p e n s a t e  " g o o d  S a m a r i t a n s "  w h o  i n c u r r e d  p e r s o n a l  i n j u r y  o r

p r o p e r t y  d a m a g e  w h i l e  b e i n g  o f  a s s i s t a n c e  i n  p r e v e n t i n g  c r i m e  o r  a p p r e -  

2 6 1
h e n d i n g  c r i m i n a l s .  T h e  c o m p e n s a t i o n  o f  " g o o d  S a m a r i t a n s "  w a s  i n i ­

t i a l l y  m a d e  t h e  r e s p o n s i b i l i t y  o f  t h e  S t a t e  B o a r d  o f  C o n t r o l  s o  i t  w a s  

n a t u r a l  t h a t  t h e  r e g u l a r  c r i m e  c o m p e n s a t i o n  p r o g r a m ,  w h e n  t a k e n  a w a y  

f r o m  t h e  D e p a r t m e n t  o f  S o c i a l  W e l f a r e ,  w a s  a l s o  p u t  u n d e r  t h e  j u r i s ­

d i c t i o n  o f  t h e  S t a t e  B o a r d  o f  C o n t r o l .  W h e n  p a r t  o f  t h e  f i r s t

C a l .  G o v t .  C o d e  ( 1 9 6 7 ) ,  c h .  5 ,  a r t .  1 ,  s e c .  1 3 9 6 2 ,  1 3 9 6 3 .

T h e  S t a t e  B o a r d  o f  C o n t r o l  i s  a n  a d m i n i s t r a t i v e  b o a r d  e x e r c i s i n g  q u a s i ­

j u d i c i a l  p o w e r s .  C h a r l e s  L .  H a r n e y .  I n c .  v .  S t a t e  o f  C a l i f o r n i a  ( 1 9 6 3 )  

3 2  C a l .  R p t r .  5 2 4 ,  2 1 7  C . A .  2 d  7 7 .  T h e  B o a r d  h a s  t h e  r e s p o n s i b i l i t y  

f o r  d i s c h a r g i n g  a  v a r i e t y  o f  d u t i e s ,  i n c l u d i n g  t h e  r e g u l a t i o n  a n d  a l l o w ­

a n c e  o f  e x p e n s e s  t o  b e  p a i d  t o  s t a t e  e m p l o y e e s  w h i l e  t r a v e l i n g  o n  o f f i ­

c i a l  s t a t e  b u s i n e s s ,  g o v e r n i n g  t h e  p r e s e n t a t i o n  a n d  a u d i t  o f  c l a i m s  

a g a i n s t  t h e  s t a t e  f o r  w h i c h  a n  a p p r o p r i a t i o n  h a s  b e e n  m a d e  o r  f o r  w h i c h  

a  s t a t e  f u n d  i s  a v a i l a b l e ,  m a k i n g  f i n a n c i a l  a w a r d s  t o  s t a t e -  e m p l o y e e s  

f o r  t h e i r  c o n t r i b u t i o n s  t o w a r d  t h e  i m p r o v e m e n t  o f  w o r k  p r o c e s s e s  o r  

t h e i r  s u p e r i o r  w o r k ,  r e g u l a t i n g  t h e  u s e  o f  s t a t e - o w n e d  m o t o r  v e h i c l e s ,  

r e g u l a t i n g  d e d u c t i o n s  f r o m  t h e  s a l a r y  o r  w a g e s  o f  s t a t e  e m p l o y e e s  f o r  

t h e  p u r c h a s e  o f  U n i t e d  S t a t e s  s a v i n g s  b o n d s  o r  f o r  c h a r i t a b l e  c o n t r i b u ­

t i o n s ,  d e t e r m i n i n g  t h e  v a l u e  o f  s e r v i c e s  f u r n i s h e d  b y  t h e  s t a t e  a s  a n  

e m p l o y e r  t o  i t s  e m p l o y e e s ,  s t o p p i n g  t h e  p a y m e n t  o f  w a r r a n t s  d r a w n  w i t h ­

o u t  a u t h o r i t y  o f  l a w  o r  f o r  a  l a r g e r  a m o u n t  t h a n  t h e  s t a t e  a c t u a l l y  

o w e s ,  e x e m p t i n g  s t a t e  a g e n c i e s  a n d  e m p l o y e e s  w h o  a r e  r e q u i r e d  t o  c o l l e c t  

m o n e y  o w i n g  t o  t h e  s t a t e  w h e n  t h e  a m o u n t  i s  s o  s m a l l  a s  n o t  t o  j u s t i f y  

t h e  c o s t  o f  c o l l e c t i o n ,  a n d  p r o v i d i n g  f o r  t h e  d i s p o s a l  o f  p r o p e r t y  w h i c h  

h a s  e s c h e a t e d  t o  t h e  s t a t e  f r o m  t h e  e s t a t e s  o f  d e c e a s e d  p e r s o n s .  C a l .  

G o v t .  C o d e  ( 1 9 6 7 )  c h .  2 ,  s e c s .  1 3 9 2 0 - 1 3 9 2 6 ;  c h .  3  s e c s .  1 3 9 4 0 - 1 3 9 4 4 ;  

c h .  4 ,  s e c s .  1 3 9 5 0 - 1 3 9 5 5 ;  1 9 7 1  S u p p . ,  p a r t  4 ,  c h .  1 - 4 .

C a l .  P e n .  C o d e ,  s e c s .  1 3 6 0 0 - 0 3 ,  1 9 6 5  R e g u l a r  S e s s i o n ,  c h .

1395.
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c o m p e n s a t i o n  p r o g r a m  w a s  a s s i g n e d  t o  t h e  S t a t e  B o a r d  o f  C o n t r o l ,  s e v e r a l

a d v a n t a g e s  w e r e  t h e n  c i t e d .  T h e s e  w o u l d  s e e m  t o  a p p l y  a l s o  t o  t h e

t r a n s f e r  o f  t h e  m a j o r  p a r t  o f  t h e  c r i m e  c o m p e n s a t i o n  p r o g r a m  t o  t h e

S t a t e  B o a r d  o f  C o n t r o l :

F i r s t ,  t h e  B o a r d  o f  C o n t r o l  h a s  e x p e r i e n c e  w i t h  f i n a n c i a l  

c l a i m s  a g a i n s t  t h e  s t a t e .  S e c o n d l y ,  b e c a u s e  i t  i s  a n  a d m i n ­

i s t r a t i v e  b o d y  t h e  B o a r d ' s  h e a r i n g s  c a n  p r o c e e d  i n  a  r e l a x e d ,  

n o n a d v e r s a r y  s e t t i n g ,  a l l o w i n g  f o r  q u i c k  a n d  i n e x p e n s i v e  

d e c i s i o n s  o n  w h a t  w i l l  o f t e n  b e  r o u t i n e  c l a i m s .

S i n c e  t h e  t o t a l  c r i m e  c o m p e n s a t i o n  p r o g r a m  i n  C a l i f o r n i a  h a s  b e e n  a d m i n ­

i s t e r e d  b y  t h e  S t a t e  B o a r d  o f  C o n t r o l  t h e  k i n d s  o f  c r i t i c i s m s  d i r e c t e d  

a t  t h e  a d m i n i s t r a t i o n  o f  t h e  p r o g r a m  b y  t h e  D e p a r t m e n t  o f  S o c i a l  W e l f a r e  

h a v e  n o t  c o n t i n u e d .  T h e  m o r e  s u c c e s s f u l  h a n d l i n g  o f  t h e  c o m p e n s a t i o n  

p r o g r a m  b y  t h e  S t a t e  B o a r d  o f  C o n t r o l  m a y  b e  d u e  i n  p a r t  t o  i t s  e x p e r ­

i e n c e  i n  h a n d l i n g  c l a i m s  a g a i n s t  t h e  s t a t e .  T h a t  t h e  B o a r d  h a s  b e e n  

a b l e  t o  a c c o m m o d a t e  i t s e l f  t o  t h e  a d m i n i s t r a t i o n  o f  t h e  c r i m e  c o m p e n s a ­

t i o n  p r o g r a m ,  i n  a d d i t i o n  t o  p e r f o r m i n g  i t s  u s u a l  f u n c t i o n s ,  w o u l d  s e e m  

t o  b e  p a r t l y  d u e  t o  t h e  s m a l l  n u m b e r  o f  c l a i m s  f o r  c o m p e n s a t i o n  w h i c h  

h a v e  b e e n  f i l e d  w i t h  t h e  B o a r d .  F r o m  t h e  i n c e p t i o n  o f  t h e  G o o d  S a m a r i ­

t a n  P r o g r a m  i n  1 9 6 5 ,  t h e  S t a t e  B o a r d  o f  C o n t r o l  r e c e i v e d  o n l y  f i f t y - o n e

2 6 3
c l a i m s  t h r o u g h  f i s c a l  y e a r  1 9 7 0 - 1 9 7 1 .  A f t e r  a s s u m i n g  r e s p o n s i b i l i t y  

f o r  t h e  a d m i n i s t r a t i o n  o f  t h a t  p a r t  o f  t h e  c r i m e  c o m p e n s a t i o n  p r o g r a m  

p r e v i o u s l y  h a n d l e d  b y  t h e  D e p a r t m e n t  o f  S o c i a l  W e l f a r e ,  t h e  c l a i m s  c o n ­

s i d e r e d  b y  t h e  S t a t e  B o a r d  o f  C o n t r o l  i n c r e a s e d  b u t  t h e  n u m b e r  o f  c l a i m s  

f i l e d  p e r  m o n t h  h a s  n e v e r  b e e n  v e r y  g r e a t .  T h i s  i s  i l l u s t r a t e d  i n  T a b l e  6 ,

2 6 2
J a m e s  E .  C u l h a n e ,  " C a l i f o r n i a  E n a c t s  L e g i s l a t i o n  T o  A i d  

V i c t i m s  o f  C r i m i n a l  V i o l e n c e , "  S t a n f o r d  L a w  R e v i e w ,  X V I I I  ( N o v .  1 9 6 5 ) ,  

p .  2 6 7 .

2 6 3
C a l i f o r n i a ,  S t a t e  B o a r d  o f  C o n t r o l ,  Y e a r l y  A c t i v i t y :  G o o d

S a m a r i t a n  P r o g r a m  C l a i m s  ( M i m e o g r a p h e d . )



1 3 9  

T A B L E  6

M o n t h l y  A c t i v i t y  V i c t i m s  o f  V i o l e n t  C r i m e s  C l a i m s  

N o v .  1 9 6 7  t h r o u g h  A u g .  1 9 7 0 ^

N u m b e r  o f  C l a i m s

f i l e d  p e r  m o n t h N u m b e r  o f  M o n t h s

1 - 1 0 2

1 1 - 2 0 2

2 1 - 3 0 1 5

3 1 - 4 0 1 2

4 1 - 5 0 3

5 0 + 0

3 4

^ C o m p i l e d  f r o m  C a l i f o r n i a ,  S t a t e B o a r d  o f  C o n t r o l ,

M o n t h l y  A c t i v i t y :  V i c t i m s  o f  V i o l e n t C r i m e s  C l a i m s ,  F i s c a l

Y e a r  1 9 6 7 - 6 8 ;  1 9 6 8 - 6 9 ;  1 9 6 9 - 7 0 ;  1 9 7 0 - 7 1 ,  ( M i m e o g r a p h e d . )

I n  n o  m o n t h  h a s  t h e  n u m b e r  o f  c l a i m s  f i l e d  r e a c h e d  f i f t y  a n d  i n  o n l y  

t h r e e  m o n t h s  h a v e  c l a i m s  f i l e d  e x c e e d e d  f o r t y - o n e .  A s  c a n  b e  s e e n  

a b o v e ,  i n  t h e  u s u a l  m o n t h ,  b e t w e e n  t w e n t y - o n e  a n d  f o r t y  c l a i m s  c a n  b e  

e x p e c t e d .  S h o u l d  t h e  n u m b e r  o f  c l a i m s  f i l e d  i n c r e a s e  s i g n i f i c a n t l y  i n  

t h e  f u t u r e ,  t h e r e  m i g h t  c o n c e i v a b l y  h a v e  t o  b e  r e c o n s i d e r a t i o n s  o f  t h e  

s e l e c t i o n  o f  a n  a d m i n i s t r a t i v e  a g e n c y  t o  a d m i n i s t e r  t h e  c r i m e  c o m p e n s a ­

t i o n  p r o g r a m .  U n t i l  t h a t  e v e n t  h a p p e n s ,  t h e  S t a t e  B o a r d  o f  C o n t r o l  

s e e m s  l i k e l y  t o  p e r f o r m  a d e q u a t e l y .  U n l e s s  s p e c i f i c  a d v a n t a g e s  o f  a  

s p e c i a l  c r i m e  c o m p e n s a t i o n  c o m m i s s i o n  w e r e  d e s i r e d ,  i t  w o u l d  p r o b a b l y  

b e  p o s s i b l e  t o  e v e n  h a n d l e  a  g r e a t l y  i n c r e a s e d  c a s e  l o a d  t h r o u g h  i n c r e a s ­

i n g  t h e  s t a f f  o f  t h e  S t a t e  B o a r d  o f  C o n t r o l .

As can be seen from California's experiences a certain amount of

caution should be exercised in assigning the administration of a crime



140
c o m p e n s a t i o n  p r o g r a m  t o  a n  e x i s t i n g  a d m i n i s t r a t i v e  a g e n c y .  I f  d o n e  w i t h  

c a r e  h o w e v e r ,  i t  m i g h t  b e  p o s s i b l e  f o r  a  j u r i s d i c t i o n  t o  s a t i s f y  i t s e l f  

b y  s e l e c t i n g  a n  e x i s t i n g  a g e n c y  t o  a d m i n i s t e r  i t s  c r i m e  c o m p e n s a t i o n  

p r o g r a m .

C r e a t i o n  o f  a  N e w  C r i m e  C o m p e n s a t i o n  B o a r d .  T h e  m o s t  p o p u l a r ,  i n  

t e r m s  o f  a d o p t i o n s ,  o f  t h e  a l t e r n a t i v e  w a y s  o f  a d m i n i s t e r i n g  c r i m e  c o m ­

p e n s a t i o n  p r o g r a m s  i s  t h e  c r e a t i o n  o f  a  n e w  a d m i n i s t r a t i v e  t r i b u n a l .

O f  t h e  j u r i s d i c t i o n s  h e r e  c o n s i d e r e d .  N e w  Y o r k , ^ ^ ^  M a r y l a n d , H a w a i i ,

2 6 7 ' * "  2 6 8  
G r e a t  B r i t a i n ,  a n d  N e w  Z e a l a n d  h a v e  c h o s e n  t o  a s s i g n  t h e  a d m i n i s ­

t r a t i o n  o f  t h e i r  p r o g r a m s  t o  n e w  a d m i n i s t r a t i v e  b o a r d s .  A m o n g  t h e  a d ­

v a n t a g e s  t h a t  l i e  w i t h  t h e  s e l e c t i o n  o f  a  n e w  a d m i n i s t r a t i v e  a g e n c y  t o

2 6 9  2 7 0
h a n d l e  t h e  c o m p e n s a t i o n  p r o g r a m  a r e  f l e x i b i l i t y ,  w i d e  d i s c r e t i o n ,

2 7 1
a n d  q u i c k  h a n d l i n g  o f  c l a i m s .

^ ^ ^ N e w  Y o r k ,  M c K i n n e y ' s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d ,  

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c .  6 2 2 .  -

2 6 5
M a r y l a n d ,  A n n o t a t e d  C o d e  o f  M a r y l a n d ,  A r t .  2 6 ,  s e c .  3 .

^ ^ ^ H a w a i i ,  H a w a i i  R e v i s e d  S t a t u t e s ,  V o l .  4 ,  c h .  3 5 1 ,  s e c .  3 5 1 - 1 1 .

^ ^ ^ G r e a t  B r i t a i n ,  C o m p e n s a t i o n  f o r  V i c t i m s  o f  C r i m e s  o f  V i o l e n c e ,  

C m n d .  2 3 2 3 ,  M a r c h  1 9 6 4 ,  s e c .  9 .

268
N e w  Z e a l a n d ,  S t a t u t e s  o f  N e w  Z e a l a n d ,  1 9 6 3 ,  N o .  1 3 4 ,  s e c .  4 .

2 6 9
" C o m p e n s a t i o n  t o  V i c t i m s  o f  V i o l e n t  C r i m e s , "  N o r t h w e s t e r n  

U n i v e r s i t y  L a w  R e v i e w ,  L X I  ( 1 9 6 6 ) ,  p .  1 0 3 .

2 7 0
G r e a t  B r i t a i n ,  " C r i m e s  o f  V i o l e n c e :  C o m p e n s a t i o n  f o r  V i c t i m s , "  

P a r l i a m e n t a r y  D e b a t e s  ( L o r d s ) ,  2 4 5  ( D e c .  5 ,  1 9 6 2 ) ,  c o l .  2 9 4  ( R e m a r k s  o f  

V i s c o u n t  C o l v i l l e  o f  C u l r o s s ) .

2 7 1
A  R e p o r t  b y  J u s t i c e  ( S o c i e t y ) ,  C o m p e n s a t i o n  f o r  V i c t i m s  o f  

C r i m e s  o f  V i o l e n c e ,  ( L o n d o n :  S t e v e n s  &  S o n s ,  1 9 6 2 ) ,  p .  2 3 .
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" I n  a d d i t i o n , "  i t  h a s  b e e n  s u g g e s t e d ,  " t h r o u g h  t h e  u s e  o f  a  c e n t r a l i z e d  

a n d  s p e c i a l i z e d  a d m i n i s t r a t i o n ,  i t  c a n  s e c u r e  r e l a t i v e l y  u n i f o r m  t r e a t ­

m e n t  o f  a p p l i c a n t s  a n d  c a n  k e e p  t h e  t o t a l  o f  a w a r d s  w i t h i n  t h e  l i m i t e d

f u n d s  a v a i l a b l e ,  w h i l e  s i m u l t a n e o u s l y  a s s u r i n g  a l l  a p p l i c a n t s  a t  l e a s t  

2 7 2
b a s i c  p r o t e c t i o n . "  A  " m o d e l  s t a t u t e "  h a s  a l s o  p r o p o s e d  t h e  c r e a t i o n  

o f  a  n e w  a d m i n i s t r a t i o n  a g e n c y  t o  h a n d l e  i t s  s u g g e s t e d  c r i m e  c o m p e n s a ­

t i o n  p r o g r a m ;  " A d m i n i s t r a t i o n  o f  t h e  M o d e l  A c t  i s  n o t  g i v e n  t o  t h e  

c o u r t s  f o r  t h e  s a m e  r e a s o n s  t h a t  a d m i n i s t r a t i o n  o f  m o s t  w o r k m a n ’ s  c o m ­

p e n s a t i o n  a c t s  i s  n o t ;  c o n g e s t e d  c o u r t  d o c k e t s  ( e s p e c i a l l y  p r e v a l e n t  i n  

l a r g e  c i t i e s  w h e r e  t h e  b u l k  o f  c l a i m s  w i l l  a r i s e )  w i l l  t h u s  b e  a v o i d e d ,

a n d  t h e  C o m m i s s i o n e r s  w i l l  b e  a l l o w e d  t o  a c q u i r e  a  f a m i l i a r i t y  a n d ,

2 7 3
h o p e f u l l y ,  a n  e x p e r t i s e  i n  t h e  e x a m i n a t i o n  o f  c l a i m s . "  S e n a t o r

R a l p h  W .  Y a r b o r o u g h  i n  d i s c u s s i n g  o n e  o f  h i s  b i l l s ,  S .  2 1 5 5 ,  w h i c h  w o u l d

h a v e  c r e a t e d  a  V i o l e n t  C r i m e s  C o m p e n s a t i o n  C o m m i s s i o n  t o  a d m i n i s t e r  a

c r i m e  c o m p e n s a t i o n  p r o g r a m  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  n a t i o n a l

g o v e r n m e n t ,  s a i d ;

L e t  u s  c r e a t e  a n  a d m i n i s t r a t i v e  t r i b u n a l ,  s e e k i n g  t o  .  

c o m b i n e  t h e  i n f o r m a l i t y  a n d  s p e e d  o f  t h e  j u s t i c e  c o u r t  w i t h  

t h e  f l e x i b i l i t y  o f  t h e  F C C  . . . .  T h i s  s h o u l d  b e  d o n e  b y  

a n  a d m i n i s t r a t i v e  p r o c e d u r e  a s  i n f o r m a l  a s  p o s s i b l e ,  s p e c i ­

f i c a l l y  f r e e d  f r o m  t h e  p r e c e d e n t s  o f  t h e  c r i m i n a l  l a w . ^ ^

2 7 2
" G r e a t  B r i t a i n  A p p r o v e s  C o m p e n s a t i o n  P r o g r a m  f o r  V i c t i m s  o f  

C r i m i n a l  V i o l e n c e , "  H a r v a r d  L a w  R e v i e w ,  L X X V I I I  ( M a r c h - J u n e  1 9 6 5 ) ,  p .  

1 6 8 4 .

2 7 3
" A  S t a t e  S t a t u t e  t o  P r o v i d e  C o m p e n s a t i o n  f o r  I n n o c e n t  V i c t i m s  

o f  V i o l e n t  C r i m e s , "  H a r v a r d  J o u r n a l  o n  L e g i s l a t i o n ,  I V  ( 1 9 6 6 - 6 7 ) ,  p .  1 3 3 .

^^^"We Should Compensate the Victims of Crime," Student Lawyer
Journal, XII (1966), p. 7.
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C o u n t e r i n g  s o m e  o f  t h e  c r i t i c i s m  d i r e c t e d  a g a i n s t  t h e  p r o l i f e r a t i o n  o f  

g o v e r n m e n t a l  a g e n c i e s  a n d  t h e  c o n t e n t i o n  t h a t  t h e y  t e n d  t o  g r o w  b e y o n d  

t h e  d e m a n d s  o f  s u b s t a n t i v e  n e e d ,  t h e  p o i n t  h a s  b e e n  m a d e  t h a t  " i f  s u f ­

f i c i e n t  c a r e  i s  t a k e n  i n  o r g a n i z i n g  i t  a n d  s e t t i n g  o u t  i t s  f u n c t i o n s ,

2 7 5
t h e  a g e n c y  s h o u l d  n e v e r  b e c o m e  a  b u r e a u c r a t i c  m o n s t e r . "

F o r  t h e s e  r e a s o n s ,  s o m e  a r i s i n g  f r o m  a  p o s i t i v e  a t t a c h m e n t  t o  t h e  

a d m i n i s t r a t i v e  t r i b u n a l  a s  a n  a d m i n i s t r a t i v e  d e v i c e ,  s o m e  a r i s i n g  f r o m  

d i s s a t i s f a c t i o n  w i t h  a l t e r n a t i v e s ,  t h e  n e w  a d m i n i s t r a t i v e  b o a r d  o r  c o m ­

m i s s i o n  h a s  c o m e  t o  b e  f a v o r e d  a s  t h e  p r e f e r r e d  m e a n s  o f  a d m i n i s t e r i n g  

c r i m e  c o m p e n s a t i o n  p r o g r a m s .  T h e  g r o u n d w o r k  w a s  p r e p a r e d  o f  c o u r s e  b y  

t h e  n u m e r o u s  s t u d i e s  a n d  i n q u i r i e s  t h a t  w e r e  u n d e r t a k e n  i n  G r e a t  B r i t a i n  

p r i o r  t o  i t s  a n d  N e w  Z e a l a n d ’ s  c r e a t i o n  o f  c r i m e  c o m p e n s a t i o n  p r o g r a m s  

a n d  t h e i r  s e l e c t i o n  o f  n e w  a d m i n i s t r a t i v e  b o d i e s  t o  a d m i n i s t e r  t h e  

p r o g r a m s .

T h e  C r i m e  C o m p e n s a t i o n  B o a r d  

T h e  c o n c e r n  h e r e  i s  w i t h  t h o s e  c o m p o n e n t s  o f  t h e  c o m p e n s a t i o n  

p r o g r a m  t h a t  h a v e  b e e n  c h o s e n  i n  t h e  c r e a t i o n  o f  n e w  a d m i n i s t r a t i v e  

b o d i e s  t h a t  c o n t r o l  m e m b e r s h i p  o n  t h o s e  b o d i e s .  T h o s e  j u r i s d i c t i o n s  

t h a t  h a v e  c h o s e n  t o  u t i l i z e  e x i s t i n g  b o d i e s  f o r  t h e  a d m i n i s t r a t i o n  o f  

t h e i r  c o m p e n s a t i o n  p r o g r a m s  w i l l  n o t  b e  c o n s i d e r e d  h e r e  s i n c e  t h e  m e m b e r s  

o f  t h o s e  b o d i e s  w e r e  n o t  s e l e c t e d ,  n o r  w e r e  s t a f f i n g  p r o c e d u r e s  d e v i s e d ,  

f o r  t h e i r  l a t e r  c o m i n g  t o  a d m i n i s t e r  c r i m e  c o m p e n s a t i o n  p r o g r a m s .

2 7 5
R o b e r t  D .  C h i l d r e s ,  " C o m p e n s a t i o n  f o r  C r i m i n a l l y  I n f l i c t e d  

P e r s o n a l  I n j u r y , "  N e w  Y o r k  U n i v e r s i t y  L a w  R e v i e w ,  X X X I X  ( 1 9 6 4 ) ,  p .  4 6 4 .
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M e m b e r s h i p

S p e c i f i c  p r a c t i c e s  a m o n g  t h o s e  j u r i s d i c t i o n s  u n d e r  c o n s i d e r a t i o n  

t h a t  a r e  r e l a t e d  t o  m e m b e r s h i p  o n  c r i m e  c o m p e n s a t i o n  b o a r d s ,  a r e  p r e ­

s e n t e d  i n  T a b l e  7 .  C o m p a r i s o n s  a n d  c r i t i c a l  e v a l u a t i o n s  o f  t h e s e  

p r a c t i c e s  w i l l  b e  c o n s i d e r e d  b e l o w .

H o w  m a n y ?  T h e  n u m b e r  o f  m e m b e r s  s p e c i f i e d  t o  c o n s t i t u t e  t h e  c r i m e  

c o m p e n s a t i o n  b o a r d  i s  t h r e e  i n  a l l  j u r i s d i c t i o n s  a n d  m o d e l  s t a t u t e  

r e c o m m e n d a t i o n s  p r e s e n t e d  i n  T a b l e  7 ,  e x c e p t  f o r  G r e a t  B r i t a i n  w h e r e  t h e  

m e m b e r s h i p  i s  n i n e .  I t  w o u l d  s e e m  t h a t  t r a d i t i o n  h a s  b e e n  a s  g r e a t  a n  

i n f l u e n c e  a s  a n y t h i n g  e l s e  i n  t h e  s e l e c t i o n  o f  t h e  t h r e e - m a n  t r i b u n a l .

N o  d o u b t ,  t h i s  h a s  p r o v e n  t o  b e  a n  a c c e p t a b l e  p r a c t i c e  a n d  t h e r e  i s  n o  

p a r t i c u l a r  r e a s o n  t o  o b j e c t  t o  t h e  p r a c t i c e  b e i n g  c o n t i n u e d  h e r e  o r  t o  

r e c o m m e n d  a l t e r n a t i v e s .  O b j e c t i v e l y ,  t h e  n u m b e r  c h o s e n  s h o u l d  f a c i l i ­

t a t e  t h e  w o r k i n g  o f  t h e  b o a r d .  D e p e n d i n g  u p o n  o t h e r  d e c i s i o n s  m a d e ,  

s u c h  a s  t h e  n a t u r e  o f  d i v i d i n g  t h e  w o r k  l o a d ,  t h e  n u m b e r  o f  c l a i m s  f i l e d ,  

a n d  w h e t h e r  t h e  t a s k  i s  v i e w e d  a s  o n e  t h a t  i s  f u l l - t i m e  o r  p a r t - t i m e  

f o r  e a c h  m e m b e r ,  a  m e m b e r s h i p  o f  a  d i f f e r e n t  s i z e  m i g h t  b e  t h o u g h t  

d e s i r a b l e  f o r  a  p a r t i c u l a r  j u r i s d i c t i o n .  T h r e e  w o u l d  s e e m  b e  a  m i n i m u m ,  

c o n s i d e r i n g  q u o r u m  r e q u i r e m e n t s ;  m o r e  t h a n  t h r e e  w o u l d  s e e m  t o  r e q u i r e  

j u s t i f i c a t i o n .

L e n g t h  o f  t e r m ?  S t a g g e r e d  t e r m s ?  E l i g i b l e  f o r  s u c c e s s i o n ?  T h e s e  

f a c t o r s  a s  t h e y  a r e  r e l a t e d  t o  o n e  a n o t h e r  a r e  s i g n i f i c a n t  t h r o u g h  t h e i r  

i m p a c t  u p o n  t h e  d e v e l o p m e n t  a n d  m a i n t e n a n c e  o f  t h o s e  a b i l i t i e s  a n d  

k n o w l e d g e  t h a t  a r e  d e s i r a b l e  i n  f a c i l i t a t i n g  t h e  a d m i n i s t r a t i o n  o f  a  

c r i m e  c o m p e n s a t i o n  p r o g r a m .  T h e  r a t i o n a l e  o f f e r e d  t o  s u p p o r t  t h e  M o d e l



TABLE 7

CRDfE COMPENSATION BOARD HZMBERSHIP

No. o f  Bd, 
Member# How Choaen

Length o f  S ta g g ered  
Term (y ea r # )  Terms

S u b je c t  t o  
R e-a p p t. L ega l O u a ll f ic a t io n a !  S a la r y

F u ll-T im e o r  
Fart-T im e O ther

New Zealand* 3 Appt. by Gov. Gen. on rcmdn. 
o f  M in. o f  d u e t ic e

f

5 no yea Cfmm. o n ly *  la w y er ,  
7 y r a .  p r a c t ic e

Expensea p a r t -t im e May be removed 
by Gov. Gen. 
o n ly  f o r  s ta t e d

G reat B r ita in ^ 9
( o r i g .  6 )

A ppt. by Home S e c . 4  S e c . o f  
S t .  fo r  S co t a f t e r  c o n a u lta -  
t io n  w/Lord C C h a n cello r

Net
S p e c if ie d

- - yea $ 6 0 / a i t t i n g
day

p a r t -t im e -

Hew Y ork' A ppt. by Gov. ' 7 yea y a A dm itted to  p r a c t ic e  
law  in  N .Y ./IO  Y ra.

Chmn.: 
$ 2 8 ,8 7 5 ,  
members1 
$ 2 7 ,5 3 6

f u l l - t im e O nly 2 o f  same 
p o l .  p a rty

A
Maryland 3 A ppt, by Gov. 5 y e s Hot

s p e c if ie d
One member on ly*  
ad m itted  t o  p r a c . 
lew  in  H d ./5  yra  
lam ed, p r io r  t o  appt.

Annual S a l­
a ry  a s  p ro­
v id ed  in  
annual bud­
g e t

f u l l - t im e Only 2 o f  same 
p o l .  p a r ty

b v . l l * 3 A ppt. by Gov. 4 yea yea  (o n ly  2
co n a v .
term s)

One member on ly*  
ad m itted  t o  p r a c .  
b e fo r e  a t .  S . C t. 
f o r  5 y r a .

E xpenses  
p lu s :  5 5 0 /  
day fo r  mem

5 6 .fcÔ o /y r ,:  
Chmn.* 5 5 5 /  
d a y , max. 
$ 7 ,2 0 0 /y r .

Not
S p e c if ie d No. o f f .  or  emp 

o f  a t .  o r  p o l .  
a u b d iv . la  e l i ­
g i b le  fo r  a p p t .

K e d .l  Act^ 3 A ppt. by Gov. 6 yea yea no i t o  be s e t  
|b y  L eg.

Not
S p e c if ie d

May be removed 
o n ly  fo r  c a u s e .

S u u e . e .d  Act* 3 A ppt. by ( k v . 5 y e s yea One member; am | to be s e t  
a t t y .  l ic e n s e d  |b y  L eg. 
t o  p r a c . in  a t .  1

!

Not
S p e c i f ie d

One member* a 
med. or  o s te o ­
p a th ic  p hy. 
l ic e n s e d  to  
p r a c . in  a t

*B«w Z ealand, S ta tu te »  o f  New Z ea land ,  1 9 6 3 , No. 1 3 4 , a e c a . 4 - 9 .

^Creat B r i ta in ,  C rim inal I n ju r le a  Compenaaclon Board, S ix th  R ep ort.  O n d . 4 4 9 4 , O ct. 1 9 7 0 , p a r a . 1 - 4 ,  p .  2 0 .
*Na« Y ork, McKinney*» C on aolid ated  Law# o f  Wev York A n n otated .  Book IB , C xacu tiva  Law, A r t . 2 2 ,  a a c . 6 2 2 .

^M aryland, A nnotated Code o f  M aryland.  A r t . 26A, a a c . 3 .

Hawaii K eviaed S t a tu te » .  V ol 4 ,  c h .  3 5 1 , a a c a . 3 5 1 -1 1 , 3 5 1 -1 2 .

'A S ta te  S ta tu te  t o  P rov id e  Com peoaatio# fo r  In nocen t V ictim #  o f  V io le n t  Crlstea,** Harvard Jou rn al on L e e la la t io n .  XV ( 1 9 6 6 -6 7 ) ,  p p . 1 3 9 -1 4 0 . 
^ C ou ncil o f  S ta te  G overnm ent», **Compen»atlon fo r  V ictim »  o f  Crime,** S u eeee ted  S t a te  L e a ia la t io n .  XXVI (1 9 6 7 ) ,  A -4 1 .

"Hawaii
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A c t ' s  s u g g e s t i o n s  i s  t h a t  " t h e  A c t  p r o v i d e s  f o r  s i x - y e a r  t e r m s  w h i c h  a r e

s t a g g e r e d  i n  o r d e r  t o  p r o v i d e  c o n t i n u i t y  a n d  t i m e  t o  d e v e l o p  s k i l l  i n

2 7 6
t h e  h a n d l i n g  o f  t h e  c a s e s . "  A l s o ,  " t h e  C o m m i s s i o n e r s  a r e  a l l o w e d  t o

s u c c e e d  t h e m s e l v e s  s i n c e  t h i s  w i l l  h e l p  t o  p r e s e r v e  t h e  e x p e r t i s e  o f  t h e  

2 7 7
C o m m i s s i o n . "  S e n a t o r  R a l p h  W .  Y a r b o r o u g h ,  i n  a n  e f f o r t  t o  p r o v i d e  a

c r i m e  c o m p e n s a t i o n  p r o g r a m  f o r  t h e  D i s t r i c t  o f  C o l u m b i a ,  i n c o r p o r a t e d

i n t o  h i s  b i l l  ( S .  2 9 3 6 )  s t a g g e r e d  t e r m s ,  e l i g i b i l i t y  f o r  r e a p p o i n t m e n t ,

2 7 8
a n d  a n  e i g h t  y e a r  t e r m  f o r  c o m m i s s i o n e r s .  T h e s e  p r o v i s i o n s  w e r e  d u p ­

l i c a t e d  i n  S e n a t o r  M i k e  M a n s f i e l d ' s  b i l l  ( S .  7 5 0 )  w h i c h  w o u l d  c r e a t e  a

c r i m e  c o m p e n s a t i o n  p r o g r a m  t o  c o m p e n s a t e  v i c t i m s  o f  c r i m e  c o m m i t t e d

2 7 9
w i t h i n  t h e  c r i m i n a l  j u r i s d i c t i o n  o f  t h e  n a t i o n a l  g o v e r n m e n t .

H o w  c h o s e n ?  T h e r e  i s  a  c o n s e n s u s  t h a t  t h e s e  p o s i t i o n s  s h o u l d  b e  

f i l l e d  v i a  a p p o i n t m e n t  b y  t h e  g o v e r n o r  o r  o t h e r  c h i e f  a d m i n i s t r a t i v e  

o f f i c i a l  b y  a n d  w i t h  t h e  c o n s e n t  o f  t h e  s e n a t e .

P r o f e s s i o n a l  o r  e d u c a t i o n a l  q u a l i f i c a t i o n s ?  P r o f e s s i o n a l  o r  

e d u c a t i o n a l  q u a l i f i c a t i o n s  p r e s c r i b e d  f o r  m e m b e r s  o f  c r i m e  c o m p e n s a t i o n  

b o a r d s  c o n s i s t  o f - " l e g a l  t r a i n i n g  a n d  e x p e r i e n c e . "  T h e  j u r i s d i c t i o n s  

f o r  w h i c h  m e m b e r s h i p  q u a l i f i c a t i o n s  a r e  p r e s c r i b e d  i n  T a b l e  7 ,  a l l  m a k e

^ ^ ^ " A  S t a t e  S t a t u t e  T o  P r o v i d e  C o m p e n s a t i o n  F o r  I n n o c e n t  V i c t i m s  

o f  V i o l e n t  C r i m e s , "  o p .  c i t . ,  p .  1 4 0 .

2 7 8
U . S . ,  D a i l y  C o n g r e s s i o n a l  R e c o r d ,  9 1 s t  C o n g . ,  2 d  S e s s . ,  1 9 7 0  

c m .  N o .  1 5 1 ,  S 1 4 5 2 7 .

2 7 9 U.S., Daily Congressional Record, 92d Cong., 1st Sess., 1971,
C m X ,  No. 16, S1360.
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t h e  p r a c t i c e  o f  l a w  a  r e q u i r e d  q u a l i f i c a t i o n  f o r  a t  l e a s t  o n e  m e m b e r  

a n d  t h e r e  a r e  n o  o t h e r  p r o f e s s i o n a l  o r  e d u c a t i o n a l  q u a l i f i c a t i o n s  p r e ­

s c r i b e d .  O n l y  i n  t h e  S u g g e s t e d  A c t  i s  i t  p r o p o s e d  t h a t  o n e  m e m b e r  b e  

a  m e d i c a l  o r  o s t e o p a t h i c  p h y s i c i a n  l i c e n s e d  t o  p r a c t i c e  i n  t h e  s t a t e ,  

a n d  t h a t  p l a n  p r e s c r i b e s  t h a t  o n e  m e m b e r  b e  a n  a t t o r n e y  l i c e n s e d  t o  

p r a c t i c e  i n  t h e  s t a t e .

T h e r e  m a y  b e  v e r y  g o o d  r e a s o n s  f o r  e m p h a s i z i n g  l e g a l  q u a l i f i c a t i o n s  

b u t  t h e r e  a r e  o b j e c t i o n s  t o  t h i s  e m p h a s i s  b y  s o m e ,  p a r t i c u l a r l y  w h e n  i t  

i s  c a r r i e d  t o  t h e  p o i n t  o f  e x c l u d i n g  o t h e r  f i e l d s  a n d  i n t e r e s t s .  P r i o r  

t o  t h e  a d o p t i o n  o f  a  c r i m e  c o m p e n s a t i o n  p r o g r a m  i n  G r e a t  B r i t a i n ,  a  

s t u d y  m a d e  b y  l a w y e r s  r e c o m m e n d e d

t h a t  t h e  C o m p e n s a t i o n  B o a r d  s h o u l d  c o n s i s t  o f  a  l e g a l l y  q u a l ­

i f i e d  c h a i r m a n ,  a  d o c t o r  o r  p e r s o n  a b l e  t o  a s s i s t  t h e  B o a r d  

o n  m e d i c a l  m a t t e r s ,  a n d  a  J u s t i c e  o f  t h e  P e a c e ,  a n d  t h a t  o n e  

o f  t h e s e  t h r e e  s h o u l d  b e  a  w o m a n .  T h e  c h a i r m a n  s h o u l d  b e  a  

l a w y e r  w i t h  p r a c t i c a l  e x p e r i e n c e  o f  p r o c e e d i n g s  b e f o r e  a d m i n -  

i n s t r a t i v e  t r i b u n a l s .  T h e  i n c l u s i o n  o f  a  f e m a l e  m e m b e r  

s h o u l d  m i n i m i s e  a n y  e m b a r r a s s m e n t  w h i c h  a  f e m a l e  c l a i m a n t  

m i g h t  f e e l  o n  a p p e a r i n g  b e f o r e  i n  a l l - m a l e  B o a r d .

W h e n  t h e  B r i t i s h  c o m p e n s a t i o n  p l a n  w a s  a d o p t e d  h o w e v e r ,  t h i s  r e c o m m e n d ­

a t i o n  w a s  n o t  f o l l o w e d .  A  b o a r d  o f  f i v e ,  i n  a d d i t i o n  t o  t h e  c h a i r m a n ,

w a s  c r e a t e d .  T h e  b o a r d  m e m b e r s  w e r e  t o  b e  " l e g a l l y  q u a l i f i e d "  a n d  t h e

2 8 1
c h a i r m a n  w a s  t o  b e  " a  p e r s o n  o f  w i d e  l e g a l  e x p e r i e n c e . "  O b j e c t i o n s

w e r e  r a i s e d  t o  t h e  c r e a t i o n  o f  a n  a l l - l a w y e r  b o a r d .

I  c o n s i d e r  t h a t  i t  i s  a  p r o f o u n d  m i s t a k e  t h a t  i n  a d d i t i o n  

t o  a  c h a i r m a n  o f  w i d e  l e g a l  e x p e r i e n c e ,  t h e  B o a r d  i s  t o  

i n c l u d e  f i v e  o t h e r  m e m b e r s ,  a l l  o f  w h o m  a r e  l a w y e r s .  .  .  .

2 8 0
A  R e p o r t  b y  J u s t i c e  ( S o c i e t y ) ,  o p .  c i t . ,  p .  2 3 .

2 8 1 Great Britain, Compensation for Victims of Crimes of Violence,
Cmnd. 2323, March 1964, p. 4.
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H o w e v e r  s k i l l f u l  l a w y e r s  m a y  b e  i n  d e a l i n g  w i t h  t h e  

f a c t s  o f  a n y  c a s e ,  i s  i t  n o t  i n e v i t a b l e  t h a t  m a n y  c a s e s  w i l l  

d e p e n d  o n  l o c a l  c i r c u m s t a n c e s ,  o n  m e d i c a l  k n o w l e d g e  a n d  o n  

k n o w l e d g e  o f  e v e r y d a y  l i f e  w h i c h  c o u l d  m o r e  s u i t a b l y  b e  

p r o v i d e d  b y  o t h e r s

N o t  l o n g  f o l l o w i n g  t h e s e  r e m a r k s ,  t h e  c h a i r m a n  o f  B r i t a i n ' s  b o a r d  w a s

n a m e d :  " H i s  H o n o u r  K e l l y  C a r t e r ,  Q .  C .  S e n i o r  O f f i c i a l  R e f e r e e ,  a g e d

6 5 ,  c h a i r m a n  o f  L i n c o l n  Q u a r t e r  S e s s i o n s ,  a n d  . . .  c h a i r m a n  o f  t h e  E a s t

M i d l a n d  A g r i c u l t u r e  L a n d  T r i b u n a l  f r o m  1 9 4 8  t o  1 9 5 4  w a s  n a m e d  c h a i r m a n

2 8 3
o f  t h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d . "  I n  l i t t l e  m o r e  t h a n  a  

m o n t h  t h e  m e m b e r s ^ o f  t h e  f i r s t  B r i t i s h  b o a r d  w e r e  a l s o  a p p o i n t e d .  T h e y  

w e r e :

1 .  S i r  R o n a l d  L o n g ,  s o l i c i t o r ,  o f  H a l s t e a d ,  E s s e x ,  a n d  

P r e s i d e n t  o f  t h e  L a w  S o c i e t y  1 9 6 3 - 6 4 .

2 .  M r .  R .  H .  M c D o n a l d  Q .  C . ,  o f  E d i n b u r g h ,  a  S c o t t i s h  

a d v o c a t e  w h o  w a s  a d m i t t e d  t o  t h e  F a c u l t y  o f  A d v o c a t e s  

i n  1 9 4 6  a n d  " t o o k  s i l k "  i n  1 9 5 7 .

3 .  S i r  R o n a l d  M o r i s o n ,  Q .  C . ,  a  m e m b e r  o f  b o t h  t h e  E n g l i s h  

a n d  S c o t t i s h  B a r ,  w h o  h a s  s e r v e d  a s  c h a i r m a n  o f  t h e  

e x e c u t i v e  c o m m i t t e e  o f  t h e  B r i t i s h  I r o n  a n d  S t e e l  F e d ­

e r a t i o n ,  t h e  P o l i c e  A r b i t r a t i o n  T r i b u n a l ,  t h e  d e p a r t ­

m e n t a l  c o m m i t t e e  o n  t h e  P r o b a t i o n  S e r v i c e  a n d  R a i l w a y  

S t a f f  N a t i o n a l  T r i b u n a l .

4 .  M r .  E .  D .  S u t c l i f f e ,  Q .  C . ,  a  b a r r i s t e r  o f  t h e  s o u t h ­

e a s t e r n  c i r c u i t .

2 8 4
5 .  M r .  G .  S .  W a l l e r ,  Q .  C . ,  R e c o r d e r  o f  L e e d s

A n  o p i n i o n  w a s  l a t e r  o f f e r e d  b y  S i r  W a l k e r  C a r t e r ,  Q .  C .  ( C h a i r m a n  

o f  t h e  B o a r d )  a s  t o  w h y  l e g a l  q u a l i f i c a t i o n s  w e r e  p r e s c r i b e d  f o r  a l l

2^?
' G r e a t  B r i t a i n ,  " C r i m e s  o f  V i o l e n c e  ( C o m p e n s a t i o n  f o r  V i c t i m s )  ,  

P a r l i a m e n t a r y  D e b a t e s  ( C o m m o n s ) ,  6 9 4  ( M a y  5 ,  1 9 6 4 ) ,  c o l .  1 1 9 5  ( r e m a r k s  

o f  M r .  J o h n s o n ) .

O Q O

T h e  T i m e s  ( L o n d o n ) ,  J u n e  2 5 ,  1 9 6 4 ,  1 0 b .

284The Times (London), August 8, 1964, 4f.
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m e m b e r s  o f  t h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d .  " T h e  s c a l e  o f

c o m p e n s a t i o n  t h a t  w e  a r e  t o l d  t o  a w a r d , "  h e  s a i d ,  " i s  t h a t  g i v e n  b y  t h e

c o u r t s .  T h a t  i s  p r o b a b l y  w h y  w e  a r e  a l l  l a ^ f y e r s ,  b e c a u s e  i t  i s  t h o u g h t

t h a t  w e  k n o w ,  o r  a r e  m o r e  l i k e l y  t h a n  a n y b o d y  e l s e  t o  k n o w ,  h o w  m u c h  t h e

2 8 5
c o u r t s  w o u l d  b e  l i k e l y  t o  g i v e  i f  t h e  c a s e  c a m e  b e f o r e  t h e m . "  O t h e r s

f o r e c a s t  c h a n g e s  i n  t h e  q u a l i f i c a t i o n s  f o r  m e m b e r s  o f  t h e  B r i t i s h  b o a r d .

" E x p e r i e n c e  w i l l  p r o b a b l y  i n d i c a t e  a  n e e d , "  s a i d  B e r n a r d  D o w n e y ,  " f o r

t h e  a p p o i n t m e n t  o f  l a y  m e m b e r s  h a v i n g  p r a c t i c a l  e x p e r i e n c e  o f  t h e  p r o b l e m s

2 8 6
w h i c h  a r e  b o u n d  t ü  p e r p l e x  t h e  l a w y e r s  b e f o r e  l o n g . "  T h e s e  c h a n g e s  

i n  q u a l i f i c a t i o n s  h a v e  n o t  y e t  m a t e r i a l i z e d .  T h i s  m a y  b e  i n  p a r t  d u e  t o  

t h e  r e s o u r c e f u l n e s s  o f  t h e  l a w y e r  m e m b e r s .  " W e  h a v e  a r m e d  o u r s e l v e s , "  

s a i d  S i r  W a l k e r  C a r t e r ,  " w i t h  c o p i e s  o f  F a b e r ’ s  ' A n a t o m i c a l  A t l a s , ’

P a r r ’ s  ’ C o n c i s e  M e d i c a l  E n c y c l o p a e d i a '  a n d  G r a y ' s  ' A n a t o m y . '  W e  h a v e  

d o n e  o u r  b e s t  w i t h  t h e  1 s t  o f  t h e s e  t h r e e ,  b u t  i t  i s  r e a l l y  t o o  d i f f i c u l t  

f o r  u s .  H o w e v e r ,  t h e  A t l a s  a n d  t h e  M e d i c a l  E n c y c l o p a e d i a  h a v e  e n a b l e d  

u s  t o  t r a n s l a t e — w e  k n o w  n o t  w h e t h e r  a c c u r a t e l y — t h e  m a g n i f i c e n t  r e p o r t s  

w h i c h  a r e  s e n t  i n  t o  u s .  W i t h  t h e  a i d  o f  t h o s e  t w o  b o o k s  w e  m a n a g e  t o  

u n d e r s t a n d — o r  w e - h o p e  t h a t  w e  d o — w h a t  i s  t h e  e x a c t  n a t u r e  o f  t h e  - 

i n j u r i e s .

2 8 5
R e m a r k s  i n  a n  a d d r e s s  t o  T h e  M e d i c o - L e g a l  S o c i e t y ,  J a n .  1 3 ,  

1 9 6 6 ,  p r i n t e d  a s  " T h e  W o r k  o f  t h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d , "  

M e d i c o - L e g a l  J o u r n a l ,  X X X I V  ( 1 9 6 6 ) ,  p .  4 9 .

2 8 6
C o m p e n s a t i n g  V i c t i m s  o f  V i o l e n t  C r i m e , "  T h e  B r i t i s h  J o u r n a l  

o f  C r i m i n o l o g y ,  V  ( 1 9 6 5 ) ,  p .  9 4 .

2 8 7 " T h e  { ^ q r k  o f  t h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d , "  

o p .  c i t . ,  p .  5 2 .
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W h i l e  i t  s o u n d s  a t t r a c t i v e  a n d  s e n s i b l e  t h a t  a  c r i m e  c o m p e n s a t i o n

b o a r d ' s  m e m b e r s h i p  o u g h t  t o  b e  r e p r e s e n t a t i v e  o f  a  b r o a d e r  s p e c t r u m  o f

t h e  c o m m u n i t y  t h a n  t h e  l e g a l  f i e l d ,  o n  c l o s e r  e x a m i n a t i o n  o f  t h e  w a y  i n

2 8 8
w h i c h  s u c h  b o a r d s  o p e r a t e ,  t h i s  c o n t e n t i o n  d o e s  n o t  s e e m  t o  b e  a s  

v i t a l  a s  i t  m i g h t  o t h e r w i s e  b e .  F o r  e x a m p l e ,  i n  G r e a t  B r i t a i n ,  t h e r e  

i s  n o  c o l l e c t i v e  m e e t i n g  o f  t h e  b o a r d  m e m b e r s .  S i n g l e  m e m b e r s  r e v i e w  

r e p o r t s  s u b m i t t e d  t o  s u p p o r t  c l a i m s  a n d  t h e m s e l v e s  d i s p o s e  o f  m o s t  o f  

t h e  c a s e s .  " A s  t h e  f i l e s  a r e  c o m p l e t e d ,  t h e y  a r e  m a i l e d  i n  g r o u p s  o f

2 8 9
e i g h t  t o  t h e  i n d i v i d u a l  B o a r d  m e m b e r s  f o r  d i s p o s i t i o n  ' o n  t h e  p a p e r s . ' "

S h o u l d  t h e r e  b e  a  r e q u e s t  f o r  a  h e a r i n g ,  e i t h e r  b y  t h e  a p p l i c a n t  o r  t h e

s i n g l e  m e m b e r  o f  t h e  b o a r d ,  o n l y  t h r e e  o t h e r  m e m b e r s  o f  t h e  b o a r d  w i l l  

2 9 0
c o n d u c t  i t .  T h u s  t h e r e  i s  n o t  t h e  o p p o r t u n i t y ,  t h a t  c r i t i c s  o f  a n  

a l l - l a w y e r  b o a r d  i m a g i n e ,  f o r  t h e r e  t o  b e  a  g i v e - a n d - t a k e  d i s c u s s i o n  

a m o n g  b o a r d  m e m b e r s  w i t h  d e f e r e n c e  b e i n g  g i v e n ,  a s  t h e  o c c a s i o n  d e m a n d s ,  

t o  d i v e r s e  l e a r n e d  o p i n i o n s .  I n  a  c a s e  s u c h  a s  t h i s ,  . t h e  n e e d  i s  f o r  

s i n g l e  m e m b e r s  w h o ,  h a v i n g  c e r t a i n  t r a i n i n g ,  w i l l  l i k e l y  b e  b e t t e r  a b l e  

t o  p e r f o r m  t h e  t a s k s  i n  q u e s t i o n  t h a n  s o m e o n e  w h o  h a s  a  d i f f e r e n t  k i n d  

o f  t r a i n i n g .  T h i s  w a s  p u t  r a t h e r  w e l l  b y  S i r  W a l k e r  C a r t e r .  H e  w a s  

r e s p o n d i n g  t o  t h e  f o l l o w i n g  q u e s t i o n :  " W o u l d  i t  n o t  b e  h e l p f u l  i f  a t

2 8 8
O f .  J o h n  D .  M i l l e t t ,  G o v e r n m e n t  a n d  P u b l i c  A d m i n i s t r a t i o n  

( N e w  Y o r k :  M c G r a w - H i l l ,  1 9 5 9 ) ,  p .  4 4 2 .

28Q
A l l e n  M .  L i n d e n ,  " V i c t i m s  o f  C r i m e  a n d  T o r t  L a w , "  C a n a d i a n  

B a r  J o u r n a l .  X I I  ( 1 9 6 9 ) ,  p .  2 9 .

2 9 0 Great Britain, Compensation for Victims of Crimes of Violence,
Cmnd. 2323, March 1964, p. 7.
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s o m e t i m e  i n  t h e  f u t u r e  a  m e m b e r  o f  t h e  B o a r d  w e r e  t o  h a v e  b o t h  t h e  l e g a l

2 9 1
a n d  t h e  m e d i c a l  q u a l i f i c a t i o n ? ”

S i r  W a l k e r  C a r t e r  r e p l i e d  t h a t  h e  w a s  s u r e  i t  w o u l d  b e  

a n  e n o r m o u s  h e l p  f o r  t h e  B o a r d  t o  h a v e  a  m e d i c a l  m e m b e r  

s i t t i n g  a t  h e a r i n g s .  T h e  r e a l  d i f f i c u l t y  w a s  t h a t  9 0 %  o f  

t h e  c a s e s  w e r e  d e a l t  w i t h  b y  a  s i n g l e  m e m b e r  a n d  n e v e r  w e n t  

f u r t h e r ,  a n d  i n  t h o s e  c a s e s  a  m e d i c a l  m e m b e r  m i g h t  n o t  k n o w  

q u i t e  s o  m u c h  a s  a  l a w y e r  a b o u t  t h e  s c a l e  o f  d a m a g e s  a w a r d e d  

b y  t h e  c o u r t s .  O n  t h e  o t h e r  h a n d ,  a  l e g a l  m e m b e r  h a d  t o  

r e f e r  t o  t h e  m e d i c a l  b o o k s .  W h i l s t  d o c t o r s  w e r e  n o t  q u i t e  

s o  g o o d  a t  k n o w i n g  t h e  s c a l e  o f  d a m a g e s ,  l a w y e r s  w e r e  c e r ­

t a i n l y  n o t h i n g  l i k e  a s  g o o d  a s  m e d i c a l  m e n  i n  u n d e r s t a n d i n g  

w h a t  t h e  I n j u r i e s  r e a l l y  w e r e . ^ ^ ^

2 9 3  2 9 4  2 9 5
S i m i l a r l y ,  i n  N e w  . Y o r k ,  M a r y l a n d ,  a n d  C a l i f o r n i a  c l a i m s  c a n  b e

h a n d l e d  b y  a  s i n g l e  m e m b e r  o f  t h e  c r i m e  c o m p e n s a t i o n  t r i b u n a l .  W h i l e  

i t  w o u l d  s e e m  t o  b e  d e s i r a b l e  f o r  t h e  s i n g l e  m e m b e r s  o f  c r i m e  c o m p e n s a ­

t i o n  a g e n c i e s  t o  b e  g e n e r a l i s t s ,  t h e  d i f f i c u l t i e s  t h a t  f a c e  t h e  m e m b e r s  

i n  r e v i e w i n g  c a s e s  c a n  p r o b a b l y  b e  m e t  a s  w e l l  b y  l a w y e r s  a s  b y  t h o s e  

w i t h  d i f f e r e n t  s p e c i a l i s t  t r a i n i n g .  O n  t h e  o t h e r  h a n d  t h e r e  w o u l d  s e e m  

t o  b e  n o  g o o d  a n s w e r  t o  w h e t h e r  i t  w o u l d  b e  p r e f e r a b l e  t o  h a v e  t h e  

d o c t o r  c h e c k  t h e  l a w  b o o k s  o r  t o  h a v e  t h e  l a w y e r  c h e c k  t h e  m e d i c a l  b o o k s .  

T h e s e  a r e ,  a f t e r  a l l ,  c r i m i n a l - i n j u r y  c a s e s .

2 9 1
" T h e  W o r k  o f  t h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d , ”  

o p .  c i t . ,  p .  5 4 .

292lbid.
2 9 3

N e w  Y o r k ,  M c K i n n e y ’ s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d ,  

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c .  6 2 7 .

2 9 4
M a r y l a n d ,  A n n o t a t e d  C o d e  o f  M a r y l a n d ,  A r t .  2 6 A ,  s e c .  8 .

2 9 5 California, West’s Annotated California Codes, v. 33, Pt. 3,
ch. 1, secs. 13907, 13908.
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P o w e r s  o f  t h e  C r i m e  C o m p e n s a t i o n  B o a r d  

C r i m e  c o m p e n s a t i o n  b o a r d s  h a v e  i n  g e n e r a l  b e e n  g i v e n  t h e  s a m e  p o w e r s  

a s  o t h e r  a d m i n i s t r a t i v e  t r i b u n a l s .  T h e s e  i n c l u d e  t h e  p o w e r  t o  m a k e  r u l e s ,  

t o  p r o v i d e  f o r  a  p a i d  s t a f f ,  t o  a d m i n i s t e r  o a t h s  a n d  s u b p o e n a  w i t n e s s e s  

a n d  d o c u m e n t s ,  a n d  t o  r e a c h  d e c i s i o n s  o n  t h e  b a s i s  o f  e v i d e n c e  t h a t  m i g h t  

n o t  b e  a d m i s s i b l e  i n  a  c o u r t  o f  l a w .  P r o v i s i o n s  f o r  t h e s e  p o w e r s  a r e  

l i s t e d  i n  T a b l e  8 .

_  T A B L E  8

P O W E R S  O F

H o l d

H e a r i n g s

T H E  C R I M E  C O M P E N S A T I O N

A d m i n i s t e r  O a t h s  a n d  

S u b p o e n a  W i t n e s s e s  

a n d  D o c u m e n t s

B O A R D

B o u n d  b y  

R u l e s  o f  

E v i d e n c e

P r o v i s i o n s  

f o r  a  

P a i d  S t a f f

N e w  Z e a l a n d ^ Y e s Y e s N o  N o t  s p e c i f i e d

G r e a t  B r i t a i n ^ Y e s N o N o Y e s

N e w  Y o r k ^ Y e s Y e s N o Y e s

M a r y l a n d ^ Y e s Y e s N o Y e s

H a w a i i ® Y e s Y e s N o Y e s

C a l i f o r n i a ^ Y e s  . Y e s N o Y e s

--

^ e w  Z e a l a n d ,  S t a t u t e s  o f  N e w  Z e a l a n d ,  1 9 6 3 ,  N o .  1 3 4 ,  s e c s .  1 0 = 1 3 .

^ G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  S i x t h  

R e p o r t ,  C m n d .  4 4 9 4 ,  O c t . ,  1 9 7 0 ,  s e c s .  1 ,  4 .

^ e w  Y o r k ,  M c K i n n e y ' s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d ,  

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c .  6 2 3 .

^ M a r y l a n d ,  A n n o t a t e d  C o d e  o f  M a r y l a n d ,  A r t .  2 6 A ,  s e c .  4 .

351-14.
' H a w a i i ,  H a w a i i  R e v i s e d  S t a t u t e s ,  V o l .  4 ,  c h .  3 5 1 ,  s e c s .  3 5 1 - 1 3 ,

C a l i f o r n i a ,  G o v t .  C o d e ,  c h .  5 ,  a r t .  1 ,  s e c .  1 3 9 6 3 .



TABLE 9

GENERAL PROCEDURES OF TUE CRIME COMPENSATION BOARD

Hearings Bases for Decisions Standard of Proof Review of Decisions

Pub. Private Pub. Ree Med. Exam
Action deferred if 
crim. case pending

Crim. conviction suf­
ficient proof of crime

Beyond a 
Heasonable Doubt

.Balance of 
Probabilities Internal External

New Zealand* yes yes^
Not
Specified yea" yea yes no no

Great Britain^ yes yea yes oyes yes** yea yea yes

New York^ yes yes yes yes no qyes^ yes no"

Maryland^ yes^ yes yes yea no yes^ yes no"

Hawaii*̂ yes yea yes yea yes yes^ yes* yes"

California^ yes yes yes’” no”* mno yes no mno

Massachusetts^ ycs^ yes yes no^ no*̂ yes* no yes

Model Act^ not B K'cl fled yra yos not specified not specified yes yes yes

Suggested Act^ not 5 luclf led yes yes yes yea not spec fied not specified no

MVJ!
r u

New Zealand, Statutes of New Zealand, 1963, No. 134.
Great Britain, Criminal Injuries Compensation Board, Sixth Report, Cmnd. 4494, Oct. 1970 
^New York, .XcKinnoy's Consolidated Laws of New York Annotated, Book 18, Executive Law, Art. 22.
^ ^ A r y l a n d ,  Aimo t n r f d  n T r y  1 n n d , A r t .  26A.
piawall, ï-awaii RevlsfTtT S t a t u t e s , Vol. 4, ch. 351 
California, Govt. Code, ch. 5, Art. 1, 

fîîassachusctcs. Annotated T.aws of Hi.ss., ch. 238A. , . , •„ _
'•A State Statute to l'rovïüe Go;:.pciiâarion for Innocent Victims of Violent Crimes," Harvard Journal on Legislation, IV (19bO*o7), pp. 13Z-147. 
^Cuuncil of State G o v e rn m e n t* ,  "C o m p e n s a t io n  for Victims of Crime," SuRsestcd State Legislation, XXVI (1967', A-41.

^ L e t t e r  from :V \ r t I n  I. Moylnn, Executive D i r e c t o r ,  M a r y lan d  Criminal Injuries Compensation Board, June 14, 1972.
Telephone Conversation with lirlou T. O'Neill, Massachusetts

1 ta Assistant Attorney General, July 14, 1972,
Letter from R. 0. Jamieson S. M., Chairman, New Zealand Crimes Compensation Tribunal, September 6, 1971.

^Letter from Richard A. Godegast, Asst, to the Sec., California State Board of Control, June 21, 1972.
^Tho Attorney General may apply to the tribunal for an adjournment of any proceedings when prosecution has, or la about to commence,
*Great Britain, Criminal Injuries Compensation Board, First Report and Accounts. Cmnd. 2782, Oct., 1965, p. 4.
Pcreat Britain, Criminal Injuries Compensation Board, Second Report, Onnd. 3117, Oct., 1966, p. 5.
^Letter from Stanley L. Van Rensselaer, Chairman, Now York Crime Victims Compensation Board, June 19, 1972.
^Letter from Wilfred S, Pang, Executive Secretary, Hawaii Criminal Injuries Compensation Commission, June 21, 1972
^Massachusetts District Court Rules (Civil', Rule 80,
^Thc Attorney General may request review if an award is thought improper or excessive.
^Hawaii, S. B. No. 1061, Sec. I b (b;, enacted May 19, 1972. Judicial review extends only to the question of whether an order or decision IM S  beyond t h e
commission's authority or jurisdiction.
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I n  c h o o s i n g  f r o m  a m o n g  a l t e r n a t i v e  p r o c e d u r e s  t h a t  m i g h t  b e  a d o p t e d  

o n e  o f  t h e  d i f f i c u l t i e s  i s  t h a t  a l l  o f  t h e  a d v a n t a g e s  d o  n o t  a c c r u e  t o  

o n e  p r o c e d u r e  a n d  a l l  o f  t h e  d i s a d v a n t a g e s  t o  a n o t h e r  p r o c e d u r e .  I t  

b e c o m e s  n e c e s s a r y  t o  w e i g h  t h e  a d v a n t a g e s  a n d  d i s a d v a n t a g e s  o f  o n e  p r o ­

c e d u r e  w i t h  t h o s e  o f  a n o t h e r  p r o c e d u r e .  N o t  a l l  s u c h  e v a l u a t i o n s  r e s u l t  

i n  u n a n i m o u s  c o n c l u s i o n s  t h a t  o n e  p r o c e d u r e  i s  t o  b e  u n i v e r s a l l y  a d o p t e d .  

I t  i s  a l s o  p o s s i b l e  t h a t  d i f f e r e n t  c o m b i n a t i o n s  o f  a d m i n i s t r a t i v e  p r o ­

c e d u r e s  w i l l  s a t i s f a c t o r i l y  m e e t  t h e  f e l t  n e e d s  o f  d i f f e r e n t  j u r i s d i c ­

t i o n s .

W i t h  r e s p e c t  t o  t h e  m e e t i n g s  o f  t h e  c r i m e  c o m p e n s a t i o n  b o a r d  b e i n g  

o p e n  t o  t h e  p u b l i c  o r  h e l d  i n  p r i v a t e ,  t h e r e  i s  s o m e  d i f f e r e n c e  o f  

o p i n i o n  a s  t o  w h i c h  i s  p r e f e r a b l e .  T h e r e  i s  n o  d o u b t  v a l u e  i n  t h e  r e a l  

o r  p o t e n t i a l  s c r u t i n y  b y  t h e  p u b l i c  a f f o r d e d  b y  p u b l i c  m e e t i n g s .  A l t e r ­

n a t i v e l y ,  i n  s o m e  a r e a s  a t  l e a s t ,  e . g . ,  r a p e  c a s e s ,  p u b l i c  m e e t i n g s  

w o u l d  s e e m  t o  i n v i t e  u n w a n t e d  a n d  p e r h a p s  u n d e s i r a b l e  s i d e - e f f e c t s .

T h e r e  m a y  b e  a  d e s i r e ,  f o r  e x a m p l e ,  t o  s h i e l d  t h e  v i c t i m  o f  c r i m e  f r o m  

e m b a r r a s s m e n t  o r  p o s s i b l y  d e t r i m e n t a l  i n t r u s i o n s  i n t o  h i s  p r i v a t e  a f f a i r s .  

T h e r e  w o u l d  c e r t a i n l y  b e  a  p r e f e r e n c e  t o  a v o i d  a  s i t u a t i o n  i n  w h i c h  t h e  

c a s e  w o u l d  a t t r a c t  t h e  c u r i o u s  t o  t h e  e x t e n t  o f  d i s r u p t i n g  t h e  o r d e r l y  

d i s p o s i t i o n  o f  t h e  c a s e ,  w h i c h  i s  n o t  i n  f a c t  b e i n g  t r i e d  b e f o r e  t h e  

c o m p e n s a t i o n  b o a r d .  H e r e ,  a s  w i t h  o t h e r  p r o c e d u r e s  a d o p t e d  a s  p a r t  o f  

t h e  a d m i n i s t r a t i v e  s c h e m e ,  t h e r e  w i l l  h a v e  t o  b e  a  b a l a n c i n g  e f f e c t e d  

a n d  a  g i v e n  p r o c e d u r e  t h a t  i s  t h o u g h t  t o  b e  m o s t  d e s i r a b l e  w i l l  h a v e  

t o  b e  c h o s e n .  I f  i t  p r o v e s  n o t  t o  b e  d e s i r a b l e  i n  p r a c t i c e ,  a l t e r n a ­

t i v e s  c a n  b e  a d o p t e d  u n t i l  t h e  d e s i r e d  r e s u l t s  a r e  a t t a i n e d .
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O n e  c o m m o n  o b j e c t i v e  i n  t h e  a d m i n i s t r a t i o n  o f  t h e  c o m p e n s a t i o n  

p r o g r a m s  i s  t h e  e x p e d i t i o u s  h a n d l i n g  a n d  d i s p o s i t i o n  o f  c l a i m s .  T h e  

e x a m i n a t i o n  o f  r e c o r d s  f a c i l i t a t e s  t h i s  o b j e c t i v e .  V a l i d ,  f a c t u a l  d a t a  

w o u l d  s e e m  t o  b e  i n d i s p e n s a b l e  h e r e .  T h e  p r o c e d u r e s  o f  t h e  c r i m e  c o m ­

p e n s a t i o n  b o a r d s  r e f l e c t  t h i s  c o n c l u s i o n .  A l t h o u g h ,  a s  n o t e d  a b o v e ,  a l l  

o f  t h e  c r i m e  c o m p e n s a t i o n  b o a r d s  c o n s i d e r e d  h e r e  e x c e p t  f o r  G r e a t  B r i t a i n  

h a v e  t h e  p o w e r  t o  s u b p o e n a  w i t n e s s e s  a n d  d o c u m e n t s ,  t h e  b o a r d s  h a v e  p r o ­

c e e d e d  t o  g a t h e r  i n f o r m a t i o n  t h r o u g h  v o l u n t a r y  c o o p e r a t i v e  e f f o r t s  i n  

p r e f e r e n c e  t o  u s i n g  t h e i r  p o w e r  t o  f o r c e  d i v u l g e n c e  o f  i n f o r m a t i o n .  

R e q u e s t s  f o r  i n f o r m a t i o n  a n d  t h e  e x a m i n a t i o n  o f  p u b l i c  r e c o r d s  h a v e  b e e n  

h o n o r e d  b e y o n d  t h e  e x p e c t a t i o n s  o f  t h e  c o m p e n s a t i o n  b o a r d s .  T h i s  i s  

r e f l e c t e d  i n  t h e  e x p e r i e n c e  o f  t h e  N e w  Y o r k  C r i m e  V i c t i m s  C o m p e n s a t i o n  

B o a r d :

W e  a l s o  a c k n o w l e d g e  t h e  c o o p e r a t i o n  o f  e a c h  a n d  e v e r y  l a w  

e n f o r c e m e n t  a g e n c y  a n d  p a r t i c u l a r l y  t h e  S t a t e  P o l i c e  w h o  h a v e  

c o o p e r a t e d  e x c e e d i n g l y .

E v e r y  s t a t e  a g e n c y  w e  h a v e  a s k e d  f o r  i n f o r m a t i o n ,  o r  

h e l p ,  i n  a n y  c l a i m . t o  c a r r y  o u t  t h e  p r o v i s i o n s  o f  t h i s  s t a t u t e  

h a s  a l s o  b e e n  o f  g r e a t  a i d  a n d  w i l l i n g l y  h a v e  m a d e  t h e  i n f o r ­

m a t i o n  a v a i l a b l e . 9 6

C o o p e r a t i o n  h a s  a l s o  b e e n  a p p a r e n t  i n  m o r e  e x t e n s i v e  i n v e s t i g a t i o n s  i n

N e w  Y o r k :

T h e r e  a r e  m a n y  t i m e s  w h e n  t h e  i n v e s t i g a t o r  i n  t h e  f i e l d  i s  

u n a b l e  t o  f i n d  a n y  w i t n e s s e s  a n d  t h e  p o l i c e  a n d  t h e  d i s t r i c t  

a t t o r n e y s  h a v e  a l l o w e d  t h i s  B o a r d  t o  e x a m i n e  t h e i r  f i l e s  

a n d  e v e n  f u r n i s h  c o p i e s  o f  s t a t e m e n t s  a n d / o r  d e p o s i t i o n s  

t a k e n  f r o m  w i t n e s s e s  t h a t  w e r e  i n t e r v i e w e d  i m m e d i a t e l y

f o l l o w i n g  t h e  i n c i d e n t . ^ 9 7

2 9 6
N e w  Y o r k ,  1 9 6 8  S e c o n d  A n n u a l  R e p o r t  o f  t h e  C r i m e  V i c t i m s  

C o m p e n s a t i o n  B o a r d .  L e g .  D o c .  ( 1 9 6 8 ) ,  N o .  1 0 0 ,  A p r i l  1 ,  1 9 6 9 ,  p .  1 2 .

2 9 7 New York, 1970 Fourth Annual Report of the Crime Victims
Compensation Board, Leg. Doc. (1971), No. 95, April 1, 1971, p. 9.
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T h e  s a m e  k i n d  o f  h a r m o n i o u s  w o r k i n g  r e l a t i o n s h i p s  b e t w e e n  t h e  c o m p e n s a ­

t i o n  b o a r d  a n d  o t h e r  p u b l i c  o f f i c i a l s  h a v e  b e e n  f o s t e r e d  a n d  e x i s t  i n  

o t h e r  j u r i s d i c t i o n s  a s  w e l l .  T h i s  i s  i l l u s t r a t e d  b y  t h e  c o m m e n t s  o f  t h e  

M a r y l a n d  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d :  " W e  .  .  .  a c k n o w l e d g e

t h e  c o o p e r a t i o n  o f  e a c h  a n d  e v e r y  l a w  e n f o r c e m e n t  a g e n c y  a n d  p a r t i c u ­

l a r l y  t o  t h e  S t a t e  P o l i c e  w h o  h a v e  b e e n  o f  g r e a t  a s s i s t a n c e  a n d  w i l l i n g l y

2 9 8
h a v e  m a d e  t h e  i n f o r m a t i o n  a v a i l a b l e . "  T h e  e x a m i n a t i o n  o f  p o l i c e  a n d

c o u r t  r e c o r d s  c o n s t i t u t e s  t h e  f o u n d a t i o n  o f  t h e  i n v e s t i g a t i v e  e f f o r t s

o f  t h e  c o m p e n s a t i o n  b o a r d s .  " I t  h a s  b e e n  o u r  e x p e r i e n c e , "  n o t e s  t h e

M a r y l a n d  B o a r d ,  " t h a t  a  t h o r o u g h  r e v i e w  o f  t h e  c r i m e ,  b e y o n d  t h a t  o f

t h e  p o l i c e  a n d  c o u r t  r e c o r d s ,  i s  n e c e s s a r y  i n  a p p r o x i m a t e l y  2 0 %  o f  o u r  

2 9 9
c l a i m s . "  T h e  H a w a i i  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  C o m m i s s i o n ,  w h i c h  

a t  t h i s  t i m e  s t i l l  d o e s  n o t  h a v e  a n  i n v e s t i g a t i v e  s t a f f ,  h a s  e f f e c t e d  

c o o p e r a t i o n  w i t h  o t h e r  p u b l i c  o f f i c i a l s  i n  o r d e r  t o  s e c u r e  p u b l i c  r e c o r d s  

a n d  d o c u m e n t s  t h r o u g h  t h e  u s e  o f  i t s  r u l e  m a k i n g  p o w e r .  " W e  i s s u e d  a n  

o r d e r  o n  M a r c h  1 4 ,  1 9 6 9 , "  i t  n o t e d ,  " w h e r e u n d e r  a l l  i n f o r m a t i o n  c o n t a i n e d  

i n  p o l i c e  r e p o r t s  r e c e i v e d  b y  u s  a r e  g i v e n  c o n f i d e n t i a l  s t a t u s  a n d  i s  

p e r m i t t e d  t o  b e  d i s c l o s e d  t o  p e r s o n s ,  o t h e r  t h a n  t h e  C o m m i s s i o n  a n d  i t s  

s t a f f ,  o n l y  u p o n  s p e c i f i c  o r d e r  o f  t h e  C o m m i s s i o n .  T h i s  a r r a n g e m e n t  

h a s  l e d  t o  t h e  p r o m p t  p r o c u r e m e n t  o f  p o l i c e  r e p o r t s ,  e v e n  w h e r e  c r i m i n a l  

i n v e s t i g a t i o n s  o f  t h o s e  c a s e s  w e r e  s t i l l  p e n d i n g .  I n  a l m o s t  e v e r y

2 9 8
M a r y l a n d ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  F i r s t  A n n u a l  

R e p o r t .  1 9 6 9 .  J a n .  1 5 ,  1 9 7 1 ,  p .  9 .

2 9 9
M a r y l a n d ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  S e c o n d  

A n n u a l  R e p o r t  ( p r e - p r i n t e r s  c o p y )  J u l y  1 5 ,  1 9 7 1 ,  p .  5 .
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i n s t a n c e ,  t h i s  p r o c e d u r e  h a s  r e s u l t e d  i n  a  s p e e d i e r  p r o c e s s i n g  o f  a p p l i ­

c a t i o n s .  A n t i c i p a t i n g  t h e  a d d i t i o n  o f  a  f u l l - t i m e  i n v e s t i g a t o r  t o

i t s  s t a f f ,  t h e  H a w a i i  B o a r d  n o t e s  t h a t ,  " c u r r e n t l y ,  w e  m a n y  t i m e s  h e a r  

o n l y  o n e  s i d e  o f  a  c a s e  a n d  w h i l e  t h e  p o l i c e  r e p o r t s  a r e  i n v a l u a b l e ,  

t h e r e  i s  s t i l l  m u c h  n e e d  f o r  a d d i t i o n a l  i n v e s t i g a t o r y  w o r k . " ^ ^ ^  T h i s  

w o u l d  i n d i c a t e  t h e  d e s i r a b i l i t y  o f  t h e  c r i m e  c o m p e n s a t i o n  b o a r d  b e i n g  

a d e q u a t e l y  s t a f f e d  s o  t h a t  i n f o r m a t i o n  r e l a t e d  v i a  p u b l i c  r e c o r d s  a n d  

d o c u m e n t s  m i g h t  b e  s u p p l e m e n t e d ,  w h e r e  t h o u g h t  n e c e s s a r y ,  b y  o t h e r  m e a n s .  

P r o b l e m s  w i t h  w i t n e s s e s  h a v e  b e e n  n o t e d  h o w e v e r ;

W e  h a v e  n o  p o w e r  t o  c o m p e l  w i t n e s s e s  t o  a t t e n d  h e a r i n g s  

t o  g i v e  e v i d e n c e  a p d  t h e y  f r e q u e n t l y  r e f u s e  t o  d o  s o ,  o r  f a i l  

t o  a p p e a r .  T h u s ,  i n  c a s e s  w h e r e  a n  a p p l i c a n t ' s  s h a r e  o f  

r e s p o n s i b i l i t y  h a s  t o  b e  c o n s i d e r e d ,  h i s  e v i d e n c e  m a y  s t a n d  

u n c o n t r a d i c t e d .  W e  c a n n o t  s a y  i n  h o w  m a n y  c a s e s  w e  w o u l d  

h a v e  r e a c h e d  a  d i f f e r e n t  c o n c l u s i o n  i f  f u r t h e r  e v i d e n c e  o f  

t h o s e  w h o  w e r e  c o m p e l l e d  t o  c o m e  a g a i n s t  t h e i r  w i l l  w o u l d  

b e  o f  l i t t l e  v a l u e .  F u r t h e r m o r e ,  i f  t h e  a s s a i l a n t  h a d  b e e n  

a c q u i t t e d  i t  w o u l d  b e  h a r d  t o  c o m p e l  h i m  t o  g i v e  e v i d e n c e  a  

s e c o n d  t i m e  t o  s u p p o r t  h i s  a c q u i t t a l . 3 ^ 2

B o t h  t h e  N e w  Y o r k  a n d  M a r y l a n d  B o a r d s  h a v e  e x p e r i e n c e d  d e l a y s  i n  " a t t e m p t -

3 0 3
i n g  t o  l o c a t e  a n d  i n t e r v i e w  r e t i c e n t  w i t n e s s e s . "  W h e r e  p o s s i b l e ,  

d e c i s i o n s  a r e  r e a c h e d  o n  c l a i m s  b y  r e v i e w i n g  i n f o r m a t i o n  c o n t a i n e d  i n  

p u b l i c  r e c o r d s  a n d  d o c u m e n t s  a n d  m e d i c a l  r e p o r t s .  T e s t i m o n y  o r

^ ^ ^ H a w a i i ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  C o m m i s s i o n ,  S e c o n d  

R e p o r t ,  J a n .  6 ,  1 9 7 0 ,  p .  5 .

3 0 1
H a w a i i ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  C o m m i s s i o n ,  T h i r d  

R e p o r t ,  D e c .  2 2 ,  1 9 7 0 ,  p .  8 .

3 0 2
G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  S e c o n d  

R e p o r t ,  A c c o u n t s  f o r  t h e  y e a r  e n d e d  3 1 s t  M a r c h ,  1 9 6 6 ,  C m n d .  3 1 1 7 ,  

p p .  1 2 - 1 3 .

3 0 3
N e w  Y o r k ,  1 9 6 8  S e c o n d  A n n u a l  R e p o r t ,  o p .  c i t . ,  p .  1 0 ;  

M a r y l a n d ,  F i r s t  A n n u a l  R e p o r t ,  1 9 6 9 ,  o p .  c i t . ,  p .  7 .
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i n f o r m a t i o n  f r o m  w i t n e s s e s  h a s  b e e n  s o u g h t  c h i e f l y  i n  c a s e s  w h e r e  t h e r e

304
i s  s o m e  q u e s t i o n  o f  p r o v o c a t i o n  w h i c h  r e q u i r e s  i n t e n s i v e  i n v e s t i g a t i o n .

A s  r e l a t e d  t o  t h e  c r i m i n a l  c a s e  t h a t  i n v o l v e s  t h e  o f f e n d e r  a n d  t h e  

s t a t e ,  i n  p o i n t  o f  t i m e  o r  t h e  i m p a c t  o f  c o n c l u s i o n s  r e a c h e d  w i t h i n  t h e  

c o u r t  a n d  b y  t h e  c r i m e  c o m p e n s a t i o n  b o a r d ,  t h e  c o n s i d e r a t i o n  o f  t h e  c l a i m  

b y  t h e  c o m p e n s a t i o n  b o a r d  c a n  p o s e  d i f f i c u l t i e s .  T h e  o b j e c t i v e  i s  t o  

h a n d l e  p r o p e r l y  b o t h  t h e  c r i m i n a l  c a s e  a n d  t h e  c l a i m  f o r  c o m p e n s a t i o n  

b y  t h e  v i c t i m  o f  c r i m e  a n d  t o  h a v e  t h e  l e a s t  p o s s i b l e  i n f l u e n c e  b y  o n e  

p r o c e d u r e  u p o n  t h e _  o t h e r  .  S o  a s  n o t  t o  p r e j u d i c e  t h e  c a s e  o f  t h e  a l l e g e d

c r i m i n a l ,  i t  m i g h t  b e  t h o u g h t  d e s i r a b l e  n o t  t o  h a v e  a n  a w a r d  m a d e  t o  h i s

a l l e g e d  v i c t i m  p r i o r  t o  t h e  d e c i s i o n  i n  t h e  c r i m i n a l  c a s e .

I t  i s  o b v i o u s l y  p r e j u d i c i a l  t o  t h e  d e f e n d a n t  i f  t h e  

f a c t  o f  a n  a w a r d  t o  t h e  v i c t i m  i s  p u b l i c i z e d  i m m e d i a t e l y

b e f o r e  t h e  c r i m i n a l  t r i a l .  A l s o ,  i t  s e e m s  d e s i r a b l e  t o  c o n ­

s i d e r  a n  e x c l u s i o n a r y  r u l e  b a r r i n g  r e f e r e n c e  t o  p r o c e e d i n g s  

b e f o r e  t h e  c o m m i s s i o n  i n  t h e  c r i m i n a l  t r i a l .  A n y  h i n t  o f  a  

c o m m i s s i o n  a w a r d  c o u l d  b e  e x t r e m e l y  p r e j u d i c i a l  t o  t h e  

a c c u s e d  a n d  s h o u l d  t h u s  b e  e x c l u d e d .

A t  t h e  s a m e  t i m e ,  t h e  v i c t i m  m i g h t  s u f f e r  u n d u e  h a r d s h i p  i f  m a d e  t o  w a i t

t o o  l o n g  f o r  t h e  s e t t l e m e n t  o f  h i s  c l a i m .  A  p o t e n t i a l l y  u n d e s i r a b l e

r e s u l t  m i g h t  o c c u r  a l s o  w h e r e  t h e  a l l e g e d  o f f e n d e r  i s  f o u n d  g u i l t y  o f

h a v i n g  c r i m i n a l l y  i n j u r e d  t h e  c l a i m a n t  a n d  s u c h  c o n v i c t i o n  i s  a c c e p t e d

a s  s u f f i c i e n t  p r o o f  b y  t h e  c o m p e n s a t i o n  b o a r d  t h a t  a  c r i m e  h a s  o c c u r r e d .

T h e  c l a i m a n t  m i g h t  c o n c e i v a b l y  b e c o m e  t o o  c o n c e r n e d  a s  a  w i t n e s s  i n  t h e

c r i m i n a l  c a s e  t h a t  t h e  a c c u s e d  b e  f o u n d  g u i l t y .  I t  i s  h o p e d  t h a t  a

0Q5
R a l p h  W .  Y a r b o r o u g h ,  " S .  2 1 5 5  o f  t h e  E i g h t y - N i n t h  C o n g r e s s —  

T h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  A c t , "  M i n n e s o t a  L a w  R e v i e w ,  L  ( 1 9 6 5 ) ,

p .  2 6 2 .
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s i t u a t i o n  s u c h  a s  t h i s  w o u l d  n o t  r e s u l t ,  b u t  i t  m u s t  b e  g u a r d e d  a g a i n s t ,  

a n d  i t  c e r t a i n l y  m u s t  n o t  b e  f o s t e r e d  b y  t h e  p r o c e d u r e s  o f  t h e  c o m p e n ­

s a t i o n  b o a r d .  T o  b e s t  p r o t e c t  t h e  i n t e r e s t s  o f  t h e  v i c t i m  a n d  t h e  

a c c u s e d  a t t a c k e r ,  i t  w o u l d  s e e m  p r e f e r a b l e  t o  n e i t h e r  d e f e r  b o a r d  a c t i o n  

o n  a  c l a i m  i f  a  c r i m i n a l  c a s e  i s  p e n d i n g  o r  t o  a c c e p t  a  c r i m i n a l  c o n ­

v i c t i o n  a s  s u f f i c i e n t  p r o o f  t h a t  a  c r i m e  h a s  o c c u r r e d .  O n  t h e  o n e  h a n d  

t h e  p r o c e e d i n g s  a n d  a c t i o n  o f  t h e  b o a r d  i n  s u c h  a  c a s e  c o u l d  b e  k e p t  

u n d e r  w r a p s  u n t i l  t h e  c r i m i n a l  c a s e  h a s  e n d e d .  T h i s  w o u l d  p r o t e c t  t h e  

i n t e r e s t s  o f  t h e  v i c t i m  b y  n o t  f o r c i n g  h i m  t o  w a i t  s o  l o n g  f o r  t h e  

s e t t l e m e n t  o f  h i s  c l a i m  a n d  a t  t h e  s a m e  t i m e  w o u l d  n o t  i n t e r f e r e  w i t h  

t h e  i n t e r e s t s  o f  t h e  a c c u s e d  a t t a c k e r .  O n  t h e  o t h e r  h a n d ,  b y  n o t  t a k i n g  

a  c r i m i n a l  c o n v i c t i o n  a s  s u f f i c i e n t  p r o o f  t h a t  a  c r i m e  h a s  o c c u r r e d  a n d  

b y  n o t  d e f e r i n g  a c t i o n  o n  t h e  c l a i m  f o r  c o m p e n s a t i o n  f o r  t h e  v i c t i m  

u n t i l  t h e  c r i m i n a l  c a s e  h a s  e n d e d ,  t h e  v i c t i m  i s  n o t  l i k e l y  t o  h a v e  t h e  

s a m e  c o n c e r n  t h a t  t h e  a c c u s e d  b e  f o u n d  g u i l t y .  T h i s  w o u l d  b e s t  p r o t e c t  

t h e  i n t e r e s t s  o f  t h e  a c c u s e d .  S u c h  a  r e l a t i o n s h i p  b e t w e e n  t h e  b o a r d ' s  

a n d  t h e  c o u r t ' s  a c t i o n s  w o u l d  k e e p  t h e i r  p r o c e e d i n g s  a s  s e p a r a t e  a s  

p o s s i b l e  a n d  m i n i m i z e  t h e  i n f l u e n c e  t h a t  o n e ' s  a c t i o n s  w o u l d  h a v e  u p o n  

t h e  o t h e r ' s .

T h e  i n f o r m a l  p r o c e e d i n g s  o f  t h e  c r i m e  c o m p e n s a t i o n  b o a r d s ,  t h e  

a c c e p t a n c e  o f  a l l  e v i d e n c e  t h o u g h t  r e l e v a n t , a n d  t h e  f a c t  t h a t  t h e  

p r o c e e d i n g s  d o  n o t  a m o u n t  t o  a  t r i a l  w o u l d  s e e m  t o  f a v o r  a s  a  s t a n d a r d

^ ^ ^ C f .  M i l l e t t ,  G o v e r n m e n t  a n d  P u b l i c  A d m i n i s t r a t i o n ,  o p .  c i t . .

pp. 440-441.
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o f  p r o o f  t h e  " b a l a n c e  o f  p r o b a b i l i t i e s ”  r a t h e r  t h a n  " b e y o n d  a  r e a -  

3 0 7
s o n a b l e  d o u b t . "  T h e  p u r p o s e s  o r  o b j e c t i v e s  o f  t h e  c o m p e n s a t i o n  p r o ­

g r a m s  w o u l d  s e e m  t o  m a k e  t h e  " b e y o n d  a  r e a s o n a b l e  d o u b t "  t e s t  i n a p p r o -  

3 0 8
p r i a t e  h e r e .  T h e  B r i t i s h  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  b e i n g  

e x p l i c i t  o n  t h i s  p o i n t  h a s  s a i d ;

O u r  h e a r i n g s  a r e  h e l d  i n  p r i v a t e  a n d  h a v e  b e e n  c o n ­

d u c t e d  i n f o r m a l l y .  W e  h a v e  n o t  c o n s i d e r e d  o u r s e l v e s  b o u n d  

b y  t h e  r u l e s  o f  e v i d e n c e .  T h e  a p p l i c a n t  i s  c a l l e d  u p o n  t o  

p r o v e  h i s  c a s e  o n  t h e  b a l a n c e  o f  p r o b a b i l i t i e s . ^ 0 9

W h i l e  t h e s e  a c t i o n s  a r e  n o t  u n i q u e  t o  t h e  B r i t i s h  B o a r d ,  a  p r a c t i c e  i s

f o l l o w e d ■ t h e r e  t h a t  i s  q u i t e  e x c e p t i o n a l ;

A  l e g a l l y  q u a l i f i e d  m e m b e r  o f  t h e  B o a r d ' s  s t a f f  a p p e a r s  

a s  a d v o c a t e  a t  e a c h  h e a r i n g .  H e  a c t s  a s  a  f r i e n d  o f  t h e  

B o a r d  r a t h e r  t h a n  a s  a  p a r t y  t o  t h e  d i s p u t e .  H e  p r e s e n t s  

a l l  t h e  f a c t s  a n d  a r g u m e n t s  w h i c h  a r e  r e l e v a n t  w h e t h e r  t h e y  

a r e  f a v o u r a b l e  o r  u n f a v o u r a b l e  t o  t h e  a p p l i c a n t ' s  c a s e .  H e  

a l s o  d r a w s  a t t e n t i o n  o f  t h e  B o a r d  t o  i t s  p r e v i o u s  d e c i s i o n s  

a n d  t o  t h e  d e c i s i o n s  o f  t h e  c o u r t s .  I n  s o m e  c a s e s  h e  c h a l ­

l e n g e s  t h e  c a s e  p u t  f o r w a r d  b y  c r o s s - e x a m i n a t i o n ,  b y  t h e  

e v i d e n c e  h e  c a l l s  a n d  b y  h i s  s u b m i s s i o n s  o f  l a w .  I n  o t h e r s ,  

t h e  e v i d e n c e  h e  c a l l s  a n d  t h e  a r g u m e n t s  h e  p u t s  f o r w a r d  m a y  

t e n d  t o  e s t a b l i s h  t h e  a p p l i c a n t ' s  c a s e . ^ ^ ®

3 0 7
B l a c k ' s  L a w  D i c t i o n a r y ,  4 t h  e d .  ( 1 9 5 1 ) ,  p .  1 3 6 4 ,  d e f i n e s  

" p r o b a b i l i t y "  a s  ^ l i k e l i h o o d ;  a p p e a r a n c e  o f  r e a l i t y  o r  t r u t h ;  r e a s o n a b l e  

g r o u n d  o f  p r e s u m p t i o n ;  v e r i s i m i l i t u d e ;  c o n s o n a n c e  t o  r e a s o n .  T h e  l i k e ­

l i h o o d  o f  a  p r o p o s i t i o n  o r  h y p o t h e s i s  b e i n g  t r u e ,  f r o m  i t s  c o n f o r m i t y  t o  

r e a s o n  o r  e x p e r i e n c e ,  o r  f r o m  s u p e r i o r  e v i d e n c e  o r  a r g u m e n t s  a d d u c e d  i n  

i t s  f a v o r .  .  .  . I n f e r e n c e ;  a s s u m p t i o n ;  p r e s u m p t i o n .  . . .  A  c o n d i t i o n  

o r  s t a t e  c r e a t e d  w h e n  t h e r e  i s  m o r e  e v i d e n c e  i n  f a v o r  o f  t h e  e x i s t e n c e  

o f  a  g i v e n  p r o p o s i t i o n  t h a n  t h e r e  i s  a g a i n s t  i t . "  " B e y o n d  a  R e a s o n a b l e  

D o u b t "  i s  d e f i n e d ,  p .  2 0 4 ;  " I n  e v i d e n c e  m e a n s  f u l l y  s a t i s f i e d ,  e n t i r e l y  

c o n v i n c e d ,  s a t i s f i e d  t o  a  m o r a l  c e r t a i n t y . "  F o r  t h e  u s e  o f  t h e s e  " m e a ­

s u r e s  o f  p e r s u a s i o n "  c f .  J o h n  H e n r y  W i g m o r e ,  W i g m o r e ' s  C o d e  o f  t h e  R u l e s  

o f  E v i d e n c e ,  3 r d  e d .  ( B o s t o n ;  L i t t l e ,  B r o w n ,  a n d  C o . ,  1 9 4 2 ) ,  p p .  5 0 2 -  

5 0 4 ,  w h e r e  i t  i s  n o t e d  t h a t  " b e y o n d  r e a s o n a b l e  d o u b t "  i s  a p p r o p r i a t e  i n  

c r i m i n a l  c a s e s .  " B a l a n c e  o f  p r o b a b i l i t i e s "  i s  a p p r o p r i a t e  i n  c i v i l  c a s e s .

3 0 8
S e e  J a m e s  H a r t ,  A n  I n t r o d u c t i o n  t o  A d m i n i s t r a t i v e  L a w ,  o p .  

c i t . ,  p p .  6 0 6 - 6 1 0 .

3 0 9
S e c o n d  R e p o r t ,  o p .  c i t . ,  p .  1 2 .
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A l t h o u g h  t h i s  m a n n e r  o f  g e t t i n g  a t  t h e  f a c t s  i s  n o t  t h e  p a t t e r n  f o l l o w e d

i n  o t h e r  j u r i s d i c t i o n s ,  t h e r e  i s  t h e  s a m e  i n t e r e s t  s h o w n  e l s e w h e r e  i n

d e v e l o p i n g  t h e  t r u t h  i n  e a c h  c a s e  t h a t  c o m e s  b e f o r e  t h e  c o m p e n s a t i o n

b o a r d .  I n  N e w  Y o r k ,  f o r  e x a m p l e ,

T h e  c l a i m a n t  i s  a d v i s e d  t h a t  t h i s  B o a r d  i s  n o t  h i s  a d v e r s a r y ,  

b u t  t h a t  t h e  B o a r d  m u s t  o f  n e c e s s i t y  h a v e  a l l  o f  t h e  f a c t s  

c o n c e r n i n g  n o t  o n l y  t h e  c r i m e ,  b u t  h i s  p a r t i c i p a t i o n ,  i f  a n y ,  

a n d  h i s  f i n a n c i a l  r e s o u r c e s  m u s t  b e  f u l l y  r e v e a l e d  t o  t h e  

s t a f f .  T h e  c l a i m a n t  o r  t h e  s u r v i v o r  i s  f u l l y  a d v i s e d  t h a t  

t h e  B o a r d  w i l l  d e v e l o p  a n y  a n d  a l l  i n f o r m a t i o n  r e l e v a n t  t o  

t h e  c l a i m  w h e t h e r  i t  b e  t o  h i s  a d v a n t a g e  o r  a g a i n s t  h i m . ^ ^

I t  i s  s u g g e s t e d  t h a t  p r o v i s i o n s  f o r  i n t e r n a l  r e v i e w  o f  s i n g l e ­

m e m b e r  d e c i s i o n s  a r e  d e s i r a b l e .  A s  t h e  w o r k  l o a d  i n c r e a s e s  a s  m o r e  

e l i g i b l e  v i c t i m s  b e c o m e  a w a r e  t h a t  t h e y  c a n  a p p l y  f o r  c o m p e n s a t i o n ,  

t h o s e  j u r i s d i c t i o n s  t h a t  h a v e  i n i t i a l  f u l l - b o a r d  r e v i e w  m a y  f i n d  i t  

a d v i s a b l e  t o  p r o v i d e  f o r  i n i t i a l  s i n g l e - m e m b e r  r e v i e w  a n d  d e c i s i o n  

m a k i n g ,  r e s e r v i n g  f u l l - b o a r d  r e v i e w  f o r  a p p e a l s  f r o m  t h e s e  d e c i s i o n s .  

I n t e r n a l  r e v i e w  i s  d e s i r a b l e  f o r  s e v e r a l  r e a s o n s .  F r o m  t h e  p o i n t  o f  

v i e w  o f  t h e  c l a i m a n t ,  i t  i s  m o r e  e q u i t a b l e .  H e  m a y  h a v e  h a d  h i s  c l a i m  

r e j e c t e d  o n  i t s  m e r i t s  o r  b e c a u s e  o f  i t s  n o t  c o m i n g  w i t h i n  t h e  s p e c i ­

f i c a t i o n s  o f  t h e  c o m p e n s a t i o n  s c h e m e .  H e  m i g h t  f e e l ,  i f  h e  h a s  b e e n  

g i v e n  a n  a w a r d ,  t h a t  i t  i s  t o o  l o w .  F u l l - b o a r d  r e v i e w  p e r m i t s  a  r e a p ­

p r a i s a l  o f  t h e  c l a i m ,  i n  t h e  i n t e r e s t  o f  a f f o r d i n g  e q u i t a b l e  t r e a t m e n t  

o f  c l a i m a n t s .  F u l l - b o a r d  r e v i e w  a l s o  p o s s e s s e s  a d v a n t a g e s  f o r  t h e  c o m ­

p e n s a t i o n  b o a r d .  I t  p r o v i d e d  a n  o p p o r t u n i t y  t o  a c h i e v e  m o r e  u n i f o r m i t y  

a m o n g  t h e  s i n g l e  m e m b e r s  d e t e r m i n a t i o n s  a n d  a l s o  p e r m i t s  t h e  s i n g l e

1New York, 1969 Annual Report of the Crime Victims Compensa­
tion Board. Leg. Doc. (1970), No. 97, April 1, 1970, p. 9.
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m e m b e r  t o  r e q u e s t  f u l l - b o a r d  r e v i e w  o f  d i f f i c u l t  o r  u n u s u a l  c a s e s .

R e p o r t s  o f  c u r r e n t  p r a c t i c e s  i n d i c a t e  t h a t  w h e r e  i n s t i t u t e d ,  f u l l - b o a r d  

r e v i e w  i s  n o t  o f t e n  r e q u e s t e d .  S i n g l e - m e m b e r  d e c i s i o n s  a n d  t h e  a c c e p t ­

a n c e  o f  t h e s e  d e c i s i o n s  b y  c l a i m a n t s  d i s p o s e  o f  m o s t  c a s e s .  F o r  e x a m p l e ,  

i n  N e w  Y o r k  i n  1 9 6 8 ,  t h e  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d  m a d e  " 4 2 2  d e c i ­

s i o n s  w h i c h  w e r e  r e n d e r e d  b y  t h e  s i n g l e  B o a r d  M e m b e r . "  O f  t h e s e ,  t h e r e

w e r e  " 1 4  f u l l  B o a r d  r e v i e w  m e e t i n g s  t o  r e v i e w  t h e  d e c i s i o n  o f  t h e  s i n g l e

3 1 2
B o a r d  M e m b e r  i n  5 1  c l a i m s  w h e r e  t h e  c l a i m a n t  a s k e d  f o r  t h e  s a m e . "

T h i s  m e a n s  t h a t  f e w e r  t h a n  t w e l v e  p e r c e n t  o f  t h e s e  d e c i s i o n s  w e r e  m a d e

v i a  f u l l - b o a r d  r e v i e w .  I n  1 9 6 9 ,  a l s o  i n  N e w  Y o r k ,  o f  e i g h t - h u n d r e d  a n d

t w e n t y - s i x  d e c i s i o n s  r e n d e r e d ,  a  t o t a l  o f  n i n e t y - n i n e  c l a i m s  w e r e

3 1 3
r e v i e w e d  b y  t h e  f u l l  b o a r d .

T h e s e  c l a i m s  r e v i e w e d  w o u l d  a m o u n t  t o  s l i g h t l y  m o r e  t h a n  t w e l v e  

p e r c e n t  o f  t h e  t o t a l  d e c i s i o n s  m a d e  i n  1 9 6 9 .  I t  i s  i n t e r e s t i n g  t o  n o t e  

t h a t  w h i l e  t h e  t o t a l  n u m b e r  o f  c a s e s  d e c i d e d  i n  1 9 6 9  w a s  a l m o s t  d o u b l e  

t h e  n u m b e r  d e c i d e d  i n  1 9 6 8  t h a t  t h e  p e r c e n t  o f  c a s e s  r e v i e w e d  b y  t h e  

f u l l  b o a r d  r e m a i n e d  a l m o s t  t h e  s a m e .  C o n s t a n c y  i n  t h e  p r o p o r t i o n  o f  

c a s e s  d e c i d e d  b y  f u l l - b o a r d  r e v i e w  i s  a l s o  a p p a r e n t  i n  B r i t i s h  e x p e r i ­

e n c e .  W h i l e  t h e  w o r k  l o a d  o f  i t s  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d  

h a s  i n c r e a s e d  y e a r l y ,  t h e  p e r c e n t  o f  c a s e s  a p p e a l e d  t o  t h e  f u l l  b o a r d  

f o r  r e v i e w  h a s  r e m a i n e d  n e a r l y  t h e  s a m e  f r o m  y e a r  t o  y e a r .  I n  t h e  

w o r k i n g  y e a r  o f  t h e  b o a r d  i n  1 9 6 8 - 6 9  s e v e n  p e r c e n t  o f  a l l  c a s e s  w e r e

3 1 2
N e w  Y o r k ,  1 9 6 8  S e c o n d  A n n u a l  R e p o r t  o f  t h e  C r i m e  V i c t i m s  

C o m p e n s a t i o n  B o a r d ,  L e g .  D o c .  ( 1 9 6 8 )  N o .  1 0 0  ( A p r i l  1 ,  1 9 6 9 ) ,  p .  8 .

3 1 3 New York, 1969 Annual Report of the Crime Victims Compensa­
tion Board, Leg. Doc. (1970) No. 97 (April 1, 1970), pp. 10, 15.
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d e c i d e d  a t  r e v i e w  h e a r i n g s ,  c o m p a r e d  w i t h  s i x  p e r c e n t  i n  1 9 6 7 - 6 8  a n d

3 1 4
f i v e  p e r c e n t  i n  1 9 6 6 - 6 7 .

E x t e r n a l  r e v i e w  o f  c o m p e n s a t i o n  b o a r d  d e c i s i o n s  a n d  a c t i o n s  w o u l d

s e e m  t o  b e  d e s i r a b l e ,  i f  s t r i c t l y  l i m i t e d  t o  a  d e t e r m i n a t i o n  a s  t o

w h e t h e r  t h e  b o a r d  h a d  a c t e d  w i t h i n  p r e s c r i b e d  b o u n d a r i e s  o r  l i m i t a t i o n s

l e g a l l y  i m p o s e d  u p o n  i t s  o p e r a t i o n s  o r  w h e r e  t h e  d e c i s i o n  i s  a r b i t r a r y ,

e . g . ,  n o t  b a s e d  o n  t h e  r e c o r d .  T h e  p r a c t i c e  o f  H a w a i i  i n  t h i s  r e s p e c t ,

a s  n o t e d  i n  T a b l e  9 ,  w o u l d  s e e m  t o  b e  a p p r o p r i a t e .  T h e r e ,  j u d i c i a l

r e v i e w  o f  t h e  a c t i o n s  o f  i t s  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  C o m m i s s i o n

e x t e n d s  o n l y  t o  t h e  q u e s t i o n  o f  w h e t h e r  a n  o r d e r  o r  d e c i s i o n  w a s  b e y o n d

t h e  C o m m i s s i o n ' s  a u t h o r i t y  o r  j u r i s d i c t i o n .  T h e  B r i t i s h  c o m p e n s a t i o n

p r o g r a m  i n c o r p o r a t e d  t h e  v i e w  t h a t  e x t e r n a l  r e v i e w  o f  c o m p e n s a t i o n  b o a r d

d e c i s i o n s  i s  u n d e s i r a b l e  a n d  e x c l u d e d  s u c h  r e v i e w  a l t o g e t h e r .  " T h i s  i s

i n c o n s i s t e n t  w i t h  A m e r i c a n  a d m i n i s t r a t i v e  l a w  p r a c t i c e , "  s a i d  P r o f e s s o r

R o b e r t  D .  C h i l d r e s  o f  t h e  N e w  Y o r k  U n i v e r s i t y  S c h o o l  o f  L a w ,  " a n d  s h o u l d  

3 1 5
n o t  b e  f o l l o w e d . "  " T h e  p r i n c i p a l  c o n t r o l s  o f  p u b l i c  a d m i n i s t r a t i o n

t h a t  d e s e r v e  t h e  n a m e  o f  r e m e d i e s  a r e , "  a c c o r d i n g  t o  J a m e s  H a r t ,  " t h o s e

3 1 6
t h a t  o p e r a t e  t h r o u g h  t h e  c o u r t s . "  J u d i c i a l  r e v i e w  o f  t h e  B r i t i s h  

C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d  c a m e  a b o u t  i n  1 9 6 7  w h e n  t h r e e  

j u d g e s  o f  t h e  D i v i s i o n a l  C o u r t  u n a n i m o u s l y  r u l e d  t h a t  t h e  c o u r t  h a s

3 1 4
G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  F i f t h  

R e p o r t ;  A c c o u n t s  f o r  t h e  y e a r  e n d e d  3 1 s t  M a r c h ,  1 9 6 9 ,  C m n d .  4 1 7 9 ,

O c t .  1 9 6 9 ,  p .  8 .

3 1 5
" C o m p e n s a t i o n  f o r  C r i m i n a l l y  I n f l i c t e d  P e r s o n a l  I n j u r y , "

N e w  Y o r k  U n i v e r s i t y  L a w  R e v i e w ,  X X X I X  ( 1 9 6 4 ) ,  p .  4 6 5 .

3 1 6 An Introduction to Administrative Law (New York: Appleton-
Century-Crofts, 1950), p. 38.
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p o w e r  t o  q u a s h  d e c i s i o n s  o f  t h e  b o a r d .  T h e  D i v i s i o n a l  C o u r t  a l s o  r u l e d

t h a t  " t h e  3 - m e m b e r  h e a r i n g  w a s  i n  n o  s e n s e  a n  a p p e a l ,  i t  w a s  m e r e l y  a

r e n e w a l  o f  t h e  a p p l i c a t i o n ,  a n d  t h e r e  w a s  n o t h i n g  w r o n g  w i t h  ^  n o v o  

, , 3 1 7
p r o c e e d i n g s .

L o r d  P a r k e r ,  L . C . J . ,  h e l d  t h a t  t h e  D i v i s i o n a l  C o u r t  h a d  

j u r i s d i c t i o n  t o  i n q u i r e  i n t o  t h e  d e c i s i o n s  o f  t h e  B o a r d  i n  

o r d e r  t o  s e e  w h e t h e r  t h e r e  w a s  o n  t h e  f a c e  o f  t h e  r e c o r d  a n y  

e r r o r  o f  l a w .  D i p l o c k ,  L . J . ,  s a i d  t h a t  t h e  B o a r d  w h e n  d e t e r ­

m i n i n g  a p p l i c a t i o n s  i n  a c c o r d a n c e  w i t h  t h e  p r o c e d u r e  l a i d  

d o w n  b y  t h e  S c h e m e  w a s  c l e a r l y  p e r f o r m i n g  d e  f a c t o  q u a s i ­

j u d i c i a l  f u n c t i o n s ;  t h a t  i s ,  a c t i n g  a s  a n  i n f e r i o r  t r i b u n a l .  

A s h w o r t h  J . ,  s a i d  t h a t ,  t h o u g h  s e t  u p  b y  t h e  e x e c u t i v e ,  t h e  

B o a r d ' s  e x i s t e n c e  a n d  f u n c t i o n s  h a d  b e e n  r e c o g n i s e d  b y  P a r ­

l i a m e n t ,  w h i c h  n e g a t i v e d  t h e  n o t i o n  t h a t  t h e  B o a r d  w a s  a  

p r i v a t e  t r i b u n a l ,  a n d  c o n f e r r e d  o n  t h e  B o a r d  a  p u b l i c  o r  

o f f i c i a l  c h a r a c t e r - »

I n  t h i s  c a s e ,  n o  e r r o r  w a s  f o u n d  i n  t h e  B o a r d ' s  d e c i s i o n  a n d  i t  w a s  

u p h e l d ,  b u t  t h e  C o u r t ' s  p o w e r  t o  r e v i e w  s u c h  d e c i s i o n s  w a s  c l e a r l y  

s t a t e d .  A l t h o u g h  t h e r e  h a s  b e e n  n o  c h a l l e n g e  o f  p r o v i s i o n s  t h a t  b a r  

e x t e r n a l  r e v i e w  i n  o t h e r  j u r i s d i c t i o n s ,  i t  m a y  w e l l  b e  t h a t  w h e n  s u c h  

c h a l l e n g e s  c o m e  t h a t  t h e  p r o s c r i p t i o n s  o f  s u c h  r e v i e w  w i l l  n o t  i n  f a c t  

p r e v e n t  c o u r t s  f r o m  e x e r c i s i n g  j u d i c i a l  r e v i e w  t h e r e  a l s o .  T h e  s t a t u ­

t o r y  l a n g u a g e  b a r r i n g  j u d i c i a l  r e v i e w  o f  d e c i s i o n s  o f  t h e  c r i m e  c o m p e n -  
-- -

s a t i o n  b o a r d  a t  l e a s t  r e p r e s e n t s  a  l e g i s l a t i v e  b l u f f  w h i c h  m a y  o r  m a y  

n o t  b e  c a l l e d  b y  c o u r t s  i n  s u c h  j u r i s d i c t i o n s  w h e n  a n d  i f  r e q u e s t s  f o r  

r e v i e w  a r e  m a d e .

3 1 7
T h e  T i m e s  ( L o n d o n ) ,  A p r i l  2 1 ,  1 9 6 7 ,  5 A ,  c a s e  o f  R e g i n a  v .  

C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d  e x  p a r t e  L a i n  ( 1 9 6 7 ) ,  2  A L L .  E .  R .  

7 7 0 .

3 1 8 Great Britain, Criminal Injuries Compensation Board, Third
Report, op. cit., pp. 4-5.
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T h e  C r i m e  C o m p e n s a t i o n  B o a r d  a n d  t h e  A p p l i c a n t  

T w o  t i m e  d e a d l i n e s  w h i c h  t h e  a p p l i c a n t  m u s t  m e e t  h a v e  b e e n  i n c o r ­

p o r a t e d  i n  t h e  c o m p e n s a t i o n  p r o g r a m s  a n d  t h e  m o d e l  r e c o m m e n d a t i o n s  p r e ­

s e n t e d  i n  T a b l e  1 0 .  " T h e y  s e r v e  t h e  d u a l  p u r p o s e  o f  p r o t e c t i n g  a g a i n s t

f r a u d u l e n t  c l a i m s  a n d  o f  i n s u r i n g  a  p r o m p t  i n v e s t i g a t i o n  o f  t h e  c r i m e

3 1 9
b y  t h e  p o l i c e  a u t h o r i t i e s . "  A  r e p o r t  o f  t h e  c r i m e  b y  t h e  p o t e n t i a l

a p p l i c a n t  t o  t h e  a p p r o p r i a t e  p o l i c e  a u t h o r i t i e s

r e f l e c t s  t h e  d e t e r m i n a t i o n  t h a t  f r a u d u l e n t  c l a i m s  w i l l  b e  

d e t e r r e d  a n d  t h e  a p p r e h e n s i o n  o f  t h e  o f f e n d e r  w i l l  b e  f a c i l ­

i t a t e d  i f  t h e  c o m m i s s i o n  o f  t h e  c r i m e  i s  p r o m p t l y  r e p o r t e d  

t o  t h e  p o l i c e .  T h e  a p p l i c a n t  s h o u l d  n o t  e x p e c t  t h e  s t a t e  t o  

a w a r d  c o m p e n s a t i o n  i f  h e  h a s  n o t  m a d e  a  r e a s o n a b l e  e f f o r t  t o  

a i d  t h e  s t a t e  i n  t h e  a p p r e h e n s i o n  o f  t h e  c r i m i n a l . " 3 ^ 0

M o s t  p l a n s  p e r m i t  d e l a y s  i n  r e p o r t i n g  i f  t h e r e  a r e  e x c u s a b l e  c a u s e s  f o r

t h e  d e l a y .  " A n  e x a m p l e  o f  t h i s  m i g h t  b e  w h e r e  i t  i s  n o t  c l e a r  t h a t  a

c r i m e  h a s  b e e n  c o m m i t t e d — a s  i n  t h e  c a s e  o f  a  f i r e  w h i c h  i s  l a t e r  f o u n d

3 2 1
t o  h a v e  b e e n  c a u s e d  b y  a r s o n . "  T h e  d e a d l i n e  o n  f i l i n g  t h e  a p p l i c a ­

t i o n  f o r  c o m p e n s a t i o n  a m o u n t s  t o  a  s t a t u t e  o f  l i m i t a t i o n s .  H e r e  a l s o ,  

m o s t  j u r i s d i c t i o n s  p e r m i t  d e l a y s  w h e r e  c i r c u m s t a n c e s  w a r r a n t .  " T h e s e  

m i g h t  i n c l u d e  l a t e n t  i n j u r i e s  n o t  d i s c o v e r e d  o r  d i s c o v e r a b l e  f o r  o n e

y e a r ,  a m n e s i a  o r  d i s c o v e r y  t h a t  a  c r i m e  h a s  o c c u r r e d  o n l y  a f t e r  a

3 2 2
l e n g t h y  i n v e s t i g a t i o n  o f  m o r e  t h a n  a  y e a r . "  T h e  i m p o s i t i o n  o f  a  s e t  

d e a d l i n e  f o r  r e p o r t i n g  t h e  c r i m e  a n d  f o r  f i l i n g  t h e  a p p l i c a t i o n ,  w i t h

3 1 9
" A  S t a t e  S t a t u t e  t o  P r o v i d e  C o m p e n s a t i o n  f o r  I n n o c e n t  V i c t i m s  

o f  V i o l e n t  C r i m e s , "  o p .  c i t . ,  p .  1 3 7 .

^^^Ibid.

^^^Ibid.

322ibid.



TABLE 10

THE CLAIMANT AND THE CRIME COMPENSATION BOARD

Must Submit Legal Aid
Must Report 
to Police

to a Medical 
Examination

Deadline on filing 
Application

Applicant given Rules 
gov. Bd's. Proceedings

False Statements 
Punishable Permitted Paid by Board

Assistance 
of Friend

New Zealand* not spe :lfled one year^ not specified yes yes 1 yes

Great Britain*’ without delay yes as soon as possible not specified" not specified yes no yes

New York*’ 48 hrs.3 yes 90 days'* not specified not specified yes not specified not specified

Maryland** 48 hrs. yes 90 days'* not specified yes yes yea not specified

Hawaii* without delay yes 18 mos.
V
not specified not specified yes 1 yes

California^ must "cooperate" not. spec. one year yes not specified yes yes not specified

Massachusetts^ 48 hrs.^ yes one year^ not specified not specified yes 1 not specified

Model Act*’ 24 hrs.j yea one year^ not specified not specified yes not specified yes

Suggested Act* 5 days^ yes two years not specified not specified yes 1 yea

- J

-n.

“ New Zealand, Statutes of New Zealand, 1963, No. 134.__________________
** Great Britain, Criminal Injuries Compensation Board, Sixth Report, ^ d .  4494, Oct. 1970.
' New York, McKinney's Consolidated Laws of New York Annotated. Book 18, Executive Law. Art. 22.
Maryland, Annotated Code of Maryland, Art. 26A.

* Hawaii, Hawaii Reylscd Statutes. Vol. 4, ch. 351.
California, Govt. Code, ch. 5, Art. 1.

) Good cause must be shown for failure to comply within this period

1 Ccmpens^tlon“Larn;srapSroye ^ n r p a y ^ e n f l d f b y ' c U « f ^  h ls ^ a w ^ e "  su b jec t to  «axi-u» «nount 
™ police stations hold copies of the scheme and "Guide to Procedure
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t h e  a d d e d  p r o v i s o  t h a t  d e l a y s  t h a t  t h e  c o m p e n s a t i o n  b o a r d  d e e m s  j u s t i ­

f i a b l e  b e  a l l o w e d ,  w o u l d  s e e m  t o  b e  p r e f e r a b l e  t o  a l t e r n a t i v e s .  G r e a t  

B r i t a i n ,  f o r  e x a m p l e ,  w h i c h  s p e c i f i e s  t h a t  t h e  c r i m e  b e  r e p o r t e d  " w i t h ­

o u t  d e l a y "  f o u n d  i t  n e c e s s a r y  t o  c l a r i f y  w h a t  i s  r e q u i r e d  b y  t h i s .  I s  

a  r e p o r t i n g  o f  t h e  c r i m e  t h r e e  w e e k s  a f t e r  i t s  c o m m i s s i o n ,  n o t i f i c a t i o n  

" w i t h o u t  d e l a y " ?  S u c h  a  l a t e  r e p o r t i n g  w a s  a c c e p t e d  b y  t h e  B r i t i s h  

C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d  a n d  l e d  t o  a  c l a r i f i c a t i o n  o f  w h a t  

i s  n e c e s s a r y  u n d e r  t h e  " w i t h o u t  d e l a y "  r e q u i r e m e n t .  " A  u n i v e r s i t y  

s t u d e n t  w a s  w a l k i n g  w i t h  f r i e n d s  w h e n  t h e y  w e r e  a t t a c k e d  b y  a  g a n g  o f

y o u t h s .  H e  w a s  s t r u c k  o n  t h e  h e a d  w i t h  a  b r i c k  a n d  w a s  u n c o n s c i o u s  f o r  

3 2 3  ~
t h r e e  w e e k s . "  T h e  v i c t i m  o f  c o u r s e  w a s  n o t  a b l e  t o  r e p o r t  t h e  c r i m e  

u n t i l  h e  r e g a i n e d  c o n s c i o u s n e s s  a n d  a p p a r e n t l y  n o n e  o f  h i s  f r i e n d s  h a d  

d o n e  s o  e i t h e r .  T h e r e  w o u l d  s e e m  t o  b e  n o t h i n g  g a i n e d  b y  s u c h  a  s t i p ­

u l a t i o n  a s  " w i t h o u t  d e l a y "  o r  " a s  s o o n  a s  p o s s i b l e . "  I t  i s  a l s o  d e s i r ­

a b l e  f r o m  t h e  i n t e r e s t s  o f  t h e  p o l i c e  t h a t  t h e  c r i m e  b e  r e p o r t e d  q u i c k l y  

a f t e r  i t s  h a v i n g  o c c u r r e d  a n d  a  d e f i n i t e ,  s h o r t  t i m e  p e r i o d  w o u l d  s e e m  

t o  h a s t e n  s u c h  r e p o r t i n g .

F o r  t h e  d u a l ^ p u r p o s e s  o f  a i d i n g  i n  t h e  a p p r a i s a l  o f  d a m a g e s  t o  t h e  

v i c t i m  a n d  a s  a n o t h e r  p r o t e c t i o n  a g a i n s t  f r a u d ,  r e q u i r i n g  t h e  a p p l i c a n t  

t o  s u b m i t  t o  a  m e d i c a l  e x a m i n a t i o n  w o u l d  s e e m  n e c e s s a r y .  E v e n  t h o u g h  

t h e  c o m p e n s a t i o n  b o a r d  m i g h t  u s u a l l y  a c c e p t  r e c o r d s  o f  m e d i c a l  e x a m i n a ­

t i o n s  o b t a i n e d  a n d  s u b m i t t e d  b y  t h e  a p p l i c a n t ,  i t  w o u l d  s e e m  t o  b e  

d e s i r a b l e  t o  h a v e  t h e  c h e c k  o f  r e q u i r i n g  a n  o c c a s i o n a l  a p p l i c a n t  t o  b e

393The Times (London), May 20, 1966, 16c.
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e x a m i n e d  b y  a  d o c t o r  o f  t h e  b o a r d ' s  c h o i c e .  T h i s  s h o u l d  n o t  b e  t h o u g h t  

t o  w o r k  c o u n t e r  t o  t h e  i n t e r e s t s  o f  t h e  a p p l i c a n t .  T h e  B r i t i s h  b o a r d  

h a s  t h i s  p o w e r  a n d  e x e r c i s e s  i t  o c c a s i o n a l l y .  " I t  i s  a  g r e a t  t r i b u t e  

t o  t h e  w a y  t h e  s y s t e m  w o r k s , "  s a i d  S i r  W a l k e r  C a r t e r ,  C h a i r m a n ,  " t h a t  

t h e  r e p o r t  t h a t  w e  o b t a i n  f r o m  o u r  o w n  d o c t o r  i s  p r o b a b l y  r a t h e r  m o r e  

f a v o u r a b l e  t o  t h e  a p p l i c a n t  t h a n  t h e  o n e  p u t  i n  b y  h i s  o w n  d o c t o r .  T h e  

r e p o r t s  a r e  e x t r e m e l y  o b j e c t i v e  a n d  o u r  m a n ,  b e i n g  p e r h a p s  s l i g h t l y  m o r e  

s k i l l f u l ,  i s  a b l e  t o  s e e  s o m e  o f  t h e  d i f f i c u l t i e s  w h i c h  e s c a p e d  t h e  o t h e r  

d o c t o r .

D i f f i c u l t i e s  s t i l l  r e m a i n  i n  g e t t i n g  e l i g i b l e  v i c t i m s  o f  c r i m e  t o

a p p l y  f o r  c o m p e n s a t i o n .  M a n y  e f f o r t s  h a v e  b e e n  p u t  f o r t h  i n  a n  a t t e m p t

t o  f a m i l i a r i z e  t h e  p u b l i c  w i t h  t h e  n e w  c o m p e n s a t i o n  p r o g r a m s ,  w h e r e  t h e y

h a v e  b e e n  c r e a t e d .  C o m m e n t i n g  o n  t h e  f i r s t  a n n u a l  r e p o r t  o f  t h e  H a w a i i

C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  C o m m i s s i o n ,  W i l f r e d  S .  P a n g ,  e x e c u t i v e

s e c r e t a r y  o f  t h e  c o m m i s s i o n ,  s a i d ;  " ' T h e  b i g g e s t  p r o b l e m  i s  t h a t  p e o p l e

a r e  j u s t  n o t  c o m i n g  f o r w a r d — p r i m a r i l y  b e c a u s e  o f  i g n o r a n c e ,  n o t  k n o w i n g

t h a t  w e  h a v e  t h i s  l e g i s l a t i o n . '  H e  s a i d  t h a t  o n l y  a  s m a l l  p e r c e n t a g e  o f

v i c t i m s  o f  w h a t  a p p e a r  t o  b e  e l i g i b l e  c r i m e s  u n d e r  t h e  c o m p e n s a t i o n  l a w

3 2 5
a r e  f i l i n g  a p p l i c a t i o n s . "  I n  N e w  Y o r k  t h i s  p r o b l e m  i s  r e p o r t e d  t o  

b e  m u c h  t h e  s a m e .  " I t  i s  a p p a r e n t , "  s a i d  M r .  S t a n l e y  L .  V a n  R e n s s e l a e r ,  

C h a i r m a n  o f  t h e  N e w  Y o r k  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d ,  " f r o m  t h e

" T h e  W o r k  o f  t h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d , "  o p .  

c i t . ,  p .  5 2 .

^ ^ ^ H e l e n  A l t o n n ,  " V i c t i m s  o f  C r i m e s  R e m i n d e d  o f  C o m p e n s a t i o n  L a w , "  

H o n o l u l u  S t a r - B u l l e t i n ,  J a n .  2 2 ,  1 9 7 0 ,  r e p r i n t e d  i n  U . S . ,  D a i l y  C o n g r e s ­

s i o n a l  R e c o r d ,  9 1 s t  C o n g . ,  2 d  S e s s . ,  1 9 7 0 ,  C X V I ,  N o .  1 8 ,  E 8 9 0 .
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n u m b e r  o f  c r i m e s  r e p o r t e d  r e s u l t i n g  i n  p e r s o n a l  i n j u r i e s ,  w h i c h  c o n t i n u e

t o  i n c r e a s e ,  t h a t  t h e  n u m b e r  o f  c l a i m s  f i l e d  w i t h  t h e  B o a r d  i s  a  s m a l l

3 2 6
p e r c e n t a g e  o f  t h i s  t o t a l . "  I n  G r e a t  B r i t a i n ,  r e s e a r c h  w a s  c o n d u c t e d

r e c e n t l y  t o  d e t e r m i n e  j u s t  w h a t  t h e  s i z e  o f  t h e  g a p  b e t w e e n  t h o s e  w h o

a r e  e l i g i b l e  f o r  c o m p e n s a t i o n  a n d  t h o s e  w h o  a p p l y  f o r  c o m p e n s a t i o n  m i g h t

b e .  T h e  m e t h o d  o f  r e s e a r c h  w a s  f o r  t h e  b o a r d ' s

C h i e f  E x e c u t i v e  O f f i c e r  t o  e x a m i n e  t h e  r e p o r t s  o f  r e c o r d e d  

c r i m e s  f o r  1 9 6 6  i n  t h e  m a i n  c a t e g o r i e s  o f  c r i m e s  l i k e l y  t o  

r e s u l t  i n  i n j u r y  b e i n g  s u s t a i n e d  a n d  t o  a s s e s s  t h e  n u m b e r s  

w h i c h  c o u l d  r e a s o n a b l y  b e  e x p e c t e d  t o  s a t i s f y  a l l  t h e  t e r m s  

a n d  c o n d i t i o n s  o f  t h e  S c h e m e .  T h e  r e s u l t s  o f  t h i s  s a m p l e  

s u r v e y  o f  n e a r l y  o n e  t h o u s a n d  c a s e s  w e r e  t h e n  a p p l i e d  t o  t h e  

n a t i o n a l  f i g u r e s  a n d ,  a f t e r  m a k i n g  s u c h  a l l o w a n c e s  a s  a p p e a r e d  

t o  b e  p r o p e r ,  i t  w a s  c o n c l u d e d  t h a t  t h e  m a x i m u m  n u m b e r  o f  

a p p l i c a t i o n s  w e  c o u l d  e v e r  e x p e c t  t o  r e c e i v e  ( s u b j e c t ,  o f  

c o u r s e ,  t o  a n y  s t a r t l i n g  i n c r e a s e  i n  c r i m e )  i s  b e t w e e n  

1 6 , 0 0 0  a n d  1 8 , 5 0 0 .

T h e  g a p  b e t w e e n  a c t u a l  a p p l i c a t i o n s  a n d  t h e  p o t e n t i a l  

n u m b e r  i s ,  t h e r e f o r e ,  n o t  a s  w i d e  a s  w e  f i r s t  t h o u g h t .

N e v e r t h e l e s s ,  t h e  p r e s e n t  r a t e  o f  a b o u t  7 , 0 0 0  n e w  a p p l i c a ­

t i o n s  p e r  y e a r  i s  s t i l l  f a r  s h o r t  o f  w h a t  w e  c o n s i d e r  t o  b e  

t h e  u p p e r  c e i l i n g . ^ 2 7

S u n d r y  m e a n s  h a v e  b e e n  t a k e n  t o  i n f o r m  t h e  p u b l i c  o f  t h e  b e n e f i t s  

a v a i l a b l e  t o  v i c t i m s  o f  v i o l e n t  c r i m e s  a g a i n s t  t h e  p e r s o n  b y  t h e  a d m i n ­

i s t r a t i v e  b o d i e s  c h a r g e d  w i t h  h a n d l i n g  c o m p e n s a t i o n  p r o g r a m s .  T h e s e  

i n c l u d e  t h e  u s e  o f  t h e  m a s s  m e d i a ,  n o t i f i c a t i o n  o f  o r g a n i z a t i o n s ,  a n d  

t h e  d i s t r i b u t i o n  o f  p a m p h l e t s  a n d  b r o c h u r e s  d e s c r i b i n g  t h e  c o m p e n s a t i o n  

p r o g r a m s .  I n  1 9 6 8 ,  t h e  N e w  Y o r k  b o a r d  d i s t r i b u t e d  o v e r  2 0 0 , 0 0 0  b r o c h u r e s .
3 2 8

^ ^ ^ 1 9 6 9  A n n u a l  R e p o r t  o f  t h e  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d ,  

o p .  c i t . ,  p . 1 7 .

3 2 7
C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  F o u r t h  R e p o r t ,  o p . c i t . ,

p .  1 4 .

3 2 8 1968 Second Annual Report of the Crime Victims Compensation
Board, op. cit., p. 7.
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T h i s  w a s  i n  a d d i t i o n  t o  e x p o s u r e  t h r o u g h  r a d i o ,  t e l e v i s i o n ,  n e w s  a r t i c l e s ,

a n d  a c a d e m i c  j o u r n a l s .  O n e  o f  t h e  d e f i c i e n c i e s  o f  s u c h  a  b r o a d c a s t

e f f o r t  m a y  b e  t h a t  i t  i s  n o t  s o  m u c h  t h e  g e n e r a l  p u b l i c  t h a t  n e e d s  t h e

i n f o r m a t i o n  a s  i t  i s  t h e  v i c t i m  o f  c r i m e  w h o  n e e d s  t h e  i n f o r m a t i o n .

T h e r e  a r e  s e v e r a l  i n d i c a t i o n s  t h a t  f o r  t h e  g r e a t e s t  s u c c e s s ,  i n  t e r m s

o f  g e t t i n g  e l i g i b l e  a p p l i c a n t s  t o  a p p l y  f o r  c o m p e n s a t i o n ,  i n f o r m a t i o n

s h o u l d  b e  p u t  s p e c i f i c a l l y  i n  t h e  h a n d s  o f  t h e  v i c t i m .  T h e  N e w  Y o r k

b o a r d  r e p o r t s  t h a t  i t  i s  h a v i n g  s u c c e s s  i n  g e t t i n g  r e f e r r a l s  f r o m

m e m b e r s  o f  t h e  m e d i c a l  p r o f e s s i o n  a n d  t h a t  h o s p i t a l s  a r e  c o o p e r a t i n g  b y

3 2 9
d i s t r i b u t i n g  b r o c h u r e s  t o  c r i m e  v i c t i m s .  I t  i s  a l s o  i n t e r e s t i n g  t o

n o t e  t h a t  i n  G r e a t  B r i t a i n ,  " o f  t h e  f i r s t  8 8 0  c a s e s ,  1 1 5  c a m e  f r o m  

3 3 0
p o l i c e m e n . "  O n  r e f l e c t i o n ,  t h e  c h a i r m a n  o f  t h e  B r i t i s h  b o a r d  c o n ­

c l u d e d  t h a t  s u c h  a  l a r g e  s e c t i o n  o f  c l a i m a n t s  w e r e  p o l i c e  o f f i c e r s  d u e  

t o  t h e  h i g h  i n c i d e n c e  o f  c r i m i n a l  i n j u r i e s  s u f f e r e d  b y  p o l i c e m e n  a n d  

a l s o  d u e  t o  t h e  f a c t  t h a t  t h e  " p o l i c e  o f f i c e r s  k n e w  t h e  l a w  a n d  t h e y  

k n e w  t h e i r  r i g h t s ;  a n d  t h e y  h a d  t h e  p a m p h l e t s  e x p l a i n i n g  t h e  S c h e m e  t o  

i s s u e  a t  p o l i c e  s t a t i o n s ,  a n d  w h o  b e t t e r  t o  i s s u e  t h e m  t o  t h a n  t h e m s e l v e s ? " ^ ^ ^  

W h i l e  a p p l i c a t i o n  f o r m s  a r e  a v a i l a b l e  o n l y  f r o m  t h e  C r i m i n a l  I n j u r i e s  

C o m p e n s a t i o n  B o a r d  i n  B r i t a i n ,  t h e r e  t h e  p o l i c e  s t a t i o n s  h o l d ,  i n  a d d i ­

t i o n  t o  t h e  p r o v i s i o n s  o f  t h e  c o m p e n s a t i o n  p l a n  i t s e l f ,  a  " G u i d e  t o  

3 3 2
P r o c e d u r e "  w h i c h  c o n t a i n s  i n s t r u c t i o n s  f o r  t h e  f i l i n g  o f  c l a i m s .

3 2 9
1 9 6 9  A n n u a l  R e p o r t  o f  t h e  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d ,  

o p .  c i t . ,  p .  1 7 .

" T h e  W o r k  o f  t h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d , "  o p .  

c i t . ,  p .  5 0 .

3 3 1
I b i d . ,  p .  5 3 .

3 3 2 J. F. Garner, "The Criminal Injuries Compensation Board,"
Public Law. (1967), p. 324.
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I t  s e e m s  l i k e l y  t h e r e f o r e  t h a t  t h e  p o l i c e  a r e  a m o n g  t h e  b e s t  i n f o r m e d  

o f  t h e  B r i t i s h  p u b l i c  a b o u t  i t s  c o m p e n s a t i o n  s c h e m e .

I t  w o u l d  a p p e a r  m o s t  a d v i s a b l e  t o  w o r k  t h e  d i s p e n s i n g  o f  i n f o r m a ­

t i o n  a b o u t  t h e  c o m p e n s a t i o n  s c h e m e  a n d  t h e  r u l e s  g o v e r n i n g  t h e  c o m p e n ­

s a t i o n  b o a r d ' s  p r o c e e d i n g s  i n t o  t h e  a d m i n i s t r a t i o n  o f  t h e  s c h e m e  i t s e l f .  

A t  t h e  t i m e  o f  r e p o r t i n g  t o  t h e  a p p r o p r i a t e  p o l i c e  o f f i c i a l s  a  c r i m e  

w h i c h  h a s  c a u s e d  a  c o m p e n s a b l e  i n j u r y ,  i t  w o u l d  s e e m  a d v a n t a g e o u s  t o  

u t i l i z e  t h i s  c o n t a c t  t o  b r i n g  t o  t h e  a t t e n t i o n  o f  t h e  v i c t i m  h i s  e l i g i ­

b i l i t y  f o r  c o m p e n s a t i o n  a n d  t o  p u t  i n  h i s  h a n d s  i n s t r u c t i o n s  r e g a r d i n g  

t h e  f i l i n g  o f  a  c l a i m  f o r  c o m p e n s a t i o n .  T h e  l a c k  o f  s u c h  a  p r a c t i c e  

w a s  t h e  o b j e c t  o f  a  r e c e n t  c r i t i c i s m  b y  H e r b e r t  A .  R o s e n t h a l  w h o  h a s  

b e e n  i n v e s t i g a t i n g  t h e  p r o b l e m  o f  p r o v i d i n g  c o m p e n s a t i o n  t o  v i c t i m s  o f  

c r i m e ,  f o r  t h e  D i s t r i c t  o f  C o l u m b i a  B a r  A s s o c i a t i o n .  H e  n o t e d  t h a t

" e x c e p t  i n  C a l i f o r n i a ,  t h e r e  i s  n o  r e q u i r e m e n t  t h a t  c r i m e  v i c t i m s  b e

3 3 3
t o l d  o f  t h e  a v a i l a b i l i t y  o f  c r i m e  c o m p e n s a t i o n . "  C a l i f o r n i a  a s s u r e s

s u c h  n o t i f i c a t i o n  b y  r e q u i r i n g  t h a t :

T h e  d i s t r i c t  a t t o r n e y  o f  e a c h  c o u n t y  s h a l l  i n f o r m  e a c h  

p e r s o n  i n  t h e  c o u n t y  w h o  m a y  b e  e l i g i b l e  t o  f i l e  a  c l a i m  

p u r s u a n t  t o - t h i s  c h a p t e r  o f  s u c h  e l i g i b i l i t y .  T h e  d i s t r i c t  

a t t o r n e y  o f  e a c h  c o u n t y  s h a l l  o b t a i n  f r o m  t h e  b o a r d  a n y  f o r m s  

w h i c h  m a y  b e  n e c e s s a r y  i n  t h e  p r e p a r a t i o n  a n d  p r e s e n t a t i o n

o f  s u c h  c l a i m s . 3 3 4

ooo
W i l l i a m  R a s p b e r r y ,  " V i c t i m s  o f  C r i m e :  V e x i n g  P r o b l e m , "

W a s h i n g t o n  P o s t ,  D e c .  1 9 ,  1 9 7 0 ,  A - 1 9 ,  r e p r i n t e d  i n  U . S . ,  D a i l y  C o n g r e s ­

s i o n a l  R e c o r d ,  9 1 s t  C o n g . ,  2 d  S e s s . ,  1 9 7 0  C X V I ,  N o .  2 1 1 ,  S 2 1 6 3 9 .

^ ^ ^ C a l i f o r n i a ,  V i c t i m s  o f  C r i m e .  G o v e r n m e n t  C o d e  ( 1 9 6 7 ) ,  c h .  5 ,  

a r t .  1 ,  s e c .  1 3 9 6 5 .
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S o m e  s u c h  f o r m a l  r e q u i r e m e n t  t o  a s s u r e  t h a t  t h e  v i c t i m  o f  c r i m e  w h o  i s  

e l i g i b l e  t o  a p p l y  f o r  c o m p e n s a t i o n  l e a r n s  o f  s u c h  e l i g i b i l i t y  w o u l d  

s e e m  t o  b e  n e e d e d .  T h e  v e h i c l e  f o r  r e l a t i n g  t h i s  i n f o r m a t i o n  a b o u t  t h e  

c r i m e  c o m p e n s a t i o n  p r o g r a m  m i g h t  b e  t h e  p u b l i c  a t t o r n e y ,  a s  a b o v e ,  o r  

t h e  p o l i c e ,  t o  w h o m  t h e  o r i g i n a l  r e p o r t  o f  t h e  c r i m e  i s  g i v e n .

I t  w o u l d  s e e m  d e s i r a b l e  t o  i m p o s e  a  p e n a l t y  f o r  f a l s e  s t a t e m e n t s  

m a d e  i n  a n  e f f o r t  t o  r e c e i v e  a w a r d s .  H o p e f u l l y ,  t h e  p r o s p e c t  o f  p o s s i ­

b l y  h a v i n g  t h e  p e n a l t y  a s s e s s e d  w i l l  d e t e r  t h e  f i l i n g  o f  f r a d u l e n t  c l a i m s  

a n d  a l s o  r e d u c e  c j ^ a i m s  e v i d e n t l y  f i l e d  a s  a c t s  o f  f l i p p a n c y .  M a r y l a n d  

h a s  i n c l u d e d  t h e  f o l l o w i n g  p r o v i s i o n  i n  i t s  c o m p e n s a t i o n  a c t :

A n y  p e r s o n  w h o  a s s e r t s  a  f a l s e  c l a i m  u n d e r  t h e  p r o v i ­

s i o n s  o f  t h i s  a r t i c l e  s h a l l  b e  g u i l t y  o f  a  m i s d e m e a n o r ,  a n d  

u p o n  c o n v i c t i o n  t h e r e o f ,  s h a l l  b e  s u b j e c t  t o  a  f i n e  o f  n o t  

l e s s  t h a n  $ 5 0 0  o r  o n e  y e a r  i m p r i s o n m e n t  o r  b o t h ,  a n d  s h a l l  

f u r t h e r  f o r f e i t  a n y  b e n e f i t  r e c e i v e d  a n d  s h a l l  r e i m b u r s e  

a n d  r e p a y  t h e  S t a t e  f o r  p a y m e n t s  r e c e i v e d  o r  p a i d  o n  h i s  

b e h a l f  p u r s u a n t  t o  a n y  o f  t h e  p r o v i s i o n s  h e r e u n d e r . 3 ^ 5

A  p r o v i s i o n  o f  M a s s a c h u s e t t s '  c o m p e n s a t i o n  p r o g r a m ,  w h i l e  i t  m i g h t  h a v e  

s o m e  e f f e c t  t o w a r d  r e d u c i n g  t h e  f i l i n g  o f  f r i v o l o u s  c l a i m s ,  w o u l d  s e e m  

t o  b e  o f  q u e s t i o n a b l e  u t i l i t y .  T h e r e ,  e a c h  c l a i m  m u s t  " b e  a c c o m p a n i e d  

b y  a n  e n t r y  f e e  a f  f i v e  d o l l a r s . S i n c e  t h e r e  h a s  b e e n  n o  e x p e r i ­

e n c e  o r  p r o b l e m s  i n  o t h e r  j u r i s d i c t i o n s  w i t h  t h e  f i l i n g  o f  f r i v o l o u s  

c l a i m s ,  i t  w o u l d  s e e m  i n a p p r o p r i a t e  t o  t a k e  i n i t i a l  a c t i o n  s u c h  a s  t h i s .  

T h e  r e a l  p r o b l e m ,  a s  e v i d e n c e d  b y  t h e  e x p e r i e n c e  o f  o t h e r  j u r i s d i c t i o n s ,  

i n  i n a u g u r a t i n g  a  c r i m e  c o m p e n s a t i o n  p r o g r a m  i s  t o  m a k e  t h e  e x i s t e n c e

3 3 4
C a l i f o r n i a ,  V i c t i m s  o f  C r i m e ,  G o v e r n m e n t  C o d e  ( 1 9 6 7 ) ,  c h .  5 ,  

a r t .  1 ,  s e c .  1 3 9 6 3 .

3 3 5
M a r y l a n d ,  A n n o t a t e d  C o d e  o f  M a r y l a n d ,  A r t .  2 6 A ,  s e c .  1 6 .

3 3 6
M a s s a c h u s e t t s ,  A n n o t a t e d  L a w s  o f  M a s s a c h u s e t t s ,  c h .  2 5 8 A

s e c .  4 .
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o f  t h e  p r o g r a m  k n o w n  t o  t h e  p u b l i c  a n d  m o r e  s p e c i f i c a l l y  t h e  c r i m e  v i c t i m s  

w h o  a r e  e l i g i b l e  f o r  c o m p e n s a t i o n .  O t h e r  j u r i s d i c t i o n s  h a v e  f o u n d  n o  

n e e d  t o  t a k e  s u c h  a c t i o n  a s  t h i s  t o  d i s c o u r a g e  t h e  f i l i n g  o f  c l a i m s ,  

f r i v o l o u s  o r  o t h e r w i s e .  S h o u l d  a  j u r i s d i c t i o n  f i n d  a  n e e d  f o r  s u c h  

a c t i o n ,  b a s e d  u p o n  i t s  a d m i n i s t r a t i o n  o f  a  c r i m e  c o m p e n s a t i o n  p r o g r a m ,  

t h a t  a c t i o n  c a n  t h e n  b e  t a k e n .  C e r t a i n  p r o b l e m s  m u s t  o f  c o u r s e  b e  a n t i ­

c i p a t e d  a n d  g u a r d e d  a g a i n s t  i n i t i a l l y  b u t  t h e r e  i s  n o  e x p e r i e n c e  t o  

i n d i c a t e  t h a t  M a s s a c h u s e t t s '  a c t i o n  w o u l d  b e  n e e d e d  o r  d e s i r a b l e .  C o n ­

s i d e r i n g  t h e  d i f f i c u l t i e s  t h a t  h a v e  b e e n  e x p e r i e n c e d  i n  a t t r a c t i n g  

e l i g i b l e  c l a i m a n t s  t o  f i l e  t h u s  f a r ,  s u c h  a  b a r r i e r  a s  t h a t  o f  a  f i l i n g  

f e e  w o u l d  s e e m  i n a d v i s a b l e  a t  t h i s  s t a g e  o f  t h e  o p e r a t i o n  o f  c r i m e  c o m ­

p e n s a t i o n  p r o g r a m s .

A l l  o f  t h e  c o m p e n s a t i o n  p r o g r a m s  c o n s i d e r e d  h e r e  p e r m i t  l e g a l  a s s i s ­

t a n c e  f o r  t h e  c l a i m a n t .  S o m e  s p e c i f i c a l l y  a u t h o r i z e  t h e  a s s i s t a n c e  o f  

a  f r i e n d  o f  t h e  c l a i m a n t .  M o s t  a l l  o f  t h e  p r o g r a m s  d o  n o t  h o w e v e r  p a y  

f o r  l e g a l  a s s i s t a n c e  f o r  t h e  c l a i m a n t .  T a b l e  1 0  i n d i c a t e s  t h o s e  j u r i s ­

d i c t i o n s  t h a t  i m p o s e  r e s t r i c t i o n s  u p o n  t h e  a m o u n t s  t h a t  t h e  c l a i m a n t  

c a n  p a y  h i s  l a w y e r  f o r  h a n d l i n g  h i s  c o m p e n s a t i o n  c l a i m .  T h i s  r e p r e s e n t s  

a  c o n c e r n  t h a t  t h e  a w a r d  m a d e  w i l l  b e n e f i t  t h e  c l a i m a n t  a n d  n o t  h i s  

l a w y e r .  M a s s a c h u s e t t s  p r o v i d e s  t h a t ;

T h e  c o u r t  m a y ,  a s  p a r t  o f  a n y  o r d e r  e n t e r e d  u n d e r  t h i s  

c h a p t e r ,  d e t e r m i n e  a n d  a l l o w  r e a s o n a b l e  a t t o r n e y ' s  f e e s ,  

w h i c h  s h a l l  n o t  e x c e e d  f i f t e e n  p e r  c e n t  o f  t h e  a m o u n t  

a w a r d e d  a s  c o m p e n s a t i o n  u n d e r  t h i s  c h a p t e r ,  w h i c h  f e e  s h a l l  

b e  p a i d  o u t  o f ,  b u t  n o t  i n  a d d i t i o n  t o ,  t h e  a m o u n t  o f  c o m ­

p e n s a t i o n ,  t o  t h e  a t t o r n e y  r e p r e s e n t i n g  t h e  c l a i m a n t .  N o  

a t t o r n e y  f o r  t h e  c l a i m a n t  s h a l l  a s k  f o r ,  c o n t r a c t  f o r  o r  

r e c e i v e  a n y  l a r g e r  s u m  t h a n  t h e  a m o u n t  s o  a l l o w e d . ^ 3 7

337ibid.
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H a w a i i  h a s  a l m o s t  i d e n t i c a l  l i m i t a t i o n s  i m p o s e d  u p o n  t h e  p a y m e n t  o f

l e g a l  f e e s  a n d  i n  a d d i t i o n  p r o v i d e s  t h a t  " a n y  a t t o r n e y  w h o  c h a r g e s ,

d e m a n d s ,  r e c e i v e s ,  o r  c o l l e c t s  f o r  s e r v i c e s  r e n d e r e d  i n  c o n n e c t i o n  w i t h

a n y  p r o c e e d i n g s  u n d e r  t h i s  c h a p t e r  a n y  a m o u n t  i n  e x c e s s  o f  t h a t  a l l o w e d

u n d e r  t h i s  s e c t i o n ,  i f  a n y  c o m p e n s a t i o n  i s  p a i d ,  s h a l l  b e  f i n e d  n o t  m o r e  

3 3 8
t h a n  $ 2 , 0 0 0 .  I n  G r e a t  B r i t a i n ,  w h e r e  n o  p a y m e n t  i s  m a d e  f o r  l e g a l  

a s s i s t a n c e  f o r  t h e  c l a i m a n t  a s  p a r t  o f  t h e  a d m i n i s t r a t i v e  e x p e n s e  o f  

o p e r a t i n g  t h e  c o m p e n s a t i o n  p r o g r a m  a n d  n o  p a r t  i s  t a k e n  b y  t h e  c o m p e n ­

s a t i o n  b o a r d  i n  p ^ i n g  f o r  s u c h  a s s i s t a n c e  f r o m  t h e  a w a r d  t h a t  t h e  

c l a i m a n t  r e c e i v e s ,  o b j e c t i o n  h a s  b e e n  r a i s e d .  F r o m  t h e  l a w y e r ' s  p o i n t  

o f  v i e w ,  t h i s  m a y  n o t  b e  a s  h e  t h i n k s  i t  s h o u l d  b e .  M r .  J e f f r e y  W .

C o h e n ,  a n  a t t o r n e y  w h o  h a d  r e p r e s e n t e d  a  v i c t i m  a n d  t o o k  t h e  c a s e  b e f o r e  

t h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  m a d e  t h e  f o l l o w i n g  c r i t i c i s m s  

i n  a  l e t t e r  t o  t h e  e d i t o r :

.  .  .  w h e n  I  w r o t e  t o  t h e  b o a r d  n o t i f y i n g  t h e m  t h a t  m y  c l i e n t  

a c c e p t e d  t h e i r  a w a r d  I  a s k e d  w h e t h e r  t h e  m a t t e r  o f  m y  p r o f e s ­

s i o n a l  c o s t s  a n d  t h e  c o s t  o f  t h e  m e d i c a l  r e p o r t  ( 6  g u i n e a s )  

w o u l d  b e  m e t  b y  t h ' e  b o a r d ,  w h o  h a v e  n o w  r e p l i e d  t o  m e :  " L e g a l

e x p e n s e s  i n c u r r e d  b y  a n  a p p l i c a n t  a r e  n o t  m e t  b y  t h e  b o a r d  

w h o  r e g a r d  t h e m  a s  t h e  a p p l i c a n t ' s  p e r s o n a l  r e s p o n s i b i l i t y . "

I s  t h f s  f a i r ?  A r e  t h e  b o a r d  i n  a n y  d i f f e r e n t  p o s i t i o n  

f r o m  t h a t  o f  a n  i n s u r a n c e  c o m p a n y  w h o  w o u l d  i n e v i t a b l y  a c c e p t  

t h e  l i a b i l i t y  f o r  p r o f e s s i o n a l  f e e s  a n d  d i s b u r s e m e n t s ?  W h y  

s h o u l d  I  h a v e  t o  g o  t o  m y  c l i e n t  a n d  e x p l a i n  t h a t  f r o m  h i s  

a w a r d  I  h a v e  t o  d e d u c t  m y  c o s t s ?  O r  i s  t h i s  j u s t  a n o t h e r  

c a s e  w h e r e  a s  i n  t h e  c o u n t y  c o u r t ,  t h e  l a w y e r  i s  e x p e c t e d  t o  

w o r k  f o r  v i r t u a l l y  n o t h i n g ?

W h i l e  t h e  c o m p e n s a t i o n  p r o g r a m s  p e r m i t  l e g a l  a s s i s t a n c e  f o r  t h e  c l a i m a n t ,

s u c h  a s s i s t a n c e  h a s  n o t  b e e n  i n d i s p e n s a b l e  t o  t h e  c l a i m a n t ' s  s u c c e s s  i n

338
H a w a i i ,  H a w a i i  R e v i s e d  S t a t u t e s ,  v o l .  4 ,  c h .  3 5 1 ,  s e c .  3 5 1 - 1 6 .  

T h e  T i m e s  ( L o n d o n ) ,  A p r i l  8 ,  1 9 6 8 ,  9 c .
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b e i n g  a w a r d e d  c o m p e n s a t i o n .  A n  a n a l y s i s  o f  h e a r i n g s  h e l d  i n  t h e  y e a r  

1 9 6 6 - 6 7 ,  b e f o r e  t h e  B r i t i s h  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  

r e v e a l e d  t h a t  " t h e  ’ s u c c e s s  r a t e ’  f o r  t h o s e  w h o  a p p e a r e d  i n  p e r s o n  

( 6 3 % )  w a s  a l m o s t  e x a c t l y  t h e  s a m e  a s  t h o s e  w h o  w e r e  r e p r e s e n t e d  ( 6 1 % ) . ’ ’ ^ ^ ^  

T h a t  t h e  i n d i v i d u a l ,  r e p r e s e n t i n g  h i m s e l f  o r  h a n d l i n g  h i s  c l a i m  b y  h i m ­

s e l f ,  i s  a s  l i k e l y  t o  b e  s u c c e s s f u l  i n  r e c e i v i n g  a n  a w a r d  a s  i f  h e  h a d  

l e g a l  a s s i s t a n c e  w o u l d  s e e m  t o  b e  d u e  t o  t h e  w a y  i n  w h i c h  c o m p e n s a t i o n  

b o a r d s  p r o c e e d  i n  r e v i e w i n g  a p p l i c a t i o n s  a n d  i n  r e a c h i n g  t h e i r  d e c i s i o n s .  

F o r  e x a m p l e ,  i n  N e w  Y o r k ,

t h e  b o a r d  h a s  c o n t i n u e d  t o  t r e a t  e a c h  c l a i m a n t  n o t  a s  a n  

a d v e r s a r y ,  b u t  r a t h e r  t o  d e t e r m i n e  t h e  f u l l  a n d  t r u e  f a c t s  

c o n c e r n i n g  e a c h  c l a i m .  W e  a r e  d e d i c a t e d  t o  s e e i n g  t h a t  

t h o s e  p e r s o n s  w h o  a r e  e n t i t l e d  t o  a n  a w a r d  s h a l l  r e c e i v e  

t h e  s a m e ,  .  .  . ^ 4 1

I n  N e w  Y o r k ,  i n  1 9 6 9 - 7 0 ,  " o f  t h e  9 2 9  c l a i m s  f i l e d ,  1 9 8  w e r e  r e p r e s e n t e d

3 4 2
b y  a t t o r n e y s  a n d  t h e  b a l a n c e  w e r e  f i l e d  b y  t h e  i n d i v i d u a l s . "

W h i l e  i t  s e e m s  r e a s o n a b l e  t h a t  t h e  m a n n e r  i n  w h i c h  t h e  p r o c e e d i n g s  

o f  t h e  c o m p e n s a t i o n  b o a r d  a r e  c o n d u c t e d  s h o u l d  n o t  n e c e s s i t a t e  t h e  

r e t e n t i o n  o f  l e g a l  a s s i s t a n c e ,  i t  a l s o  s e e m s  r e a s o n a b l e  t h a t  i f  s u c h  

a s s i s t a n c e  i s  d e s i r e d  b y  t h e  c l a i m a n t ,  t h e  p r o c e e d i n g s  o f  t h e  b o a r d  

w i l l  n o t  t h w a r t  e i t h e r  t h i s  d e s i r e  o r  u n d e r m i n e  t h e  e f f e c t i v e n e s s  o f  

s u c h  c o u n s e l .  R e g a r d i n g  t h e  l a t t e r  p o i n t ,  s o m e  c r i t i c i s m  h a s  b e e n

F .  G a r n e r ,  " T h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d , "  

o p .  c i t . ,  p .  3 2 5 .

3 4 1
1 9 6 8  S e c o n d  A n n u a l  R e p o r t  o f  t h e  C r i m e  V i c t i m s  C o m p e n s a t i o n  

B o a r d .  o p .  c i t . ,  p .  1 0 .

3 4 2
1 9 6 9  A n n u a l  R e p o r t  o f  t h e  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d ,  

o p .  c i t . ,  p .  6 .
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d i r e c t e d  a t  t h e  B r i t i s h  b o a r d  b y  M r .  G e r a l d  J o n e s .  A  f e a t u r e  o f  t h e  

b o a r d ' s  p r o c e d u r e  w h i c h  h e  f a u l t e d  w o u l d  a p p e a r  t o  w e a k e n  t h e  c o u n s e l i n g  

r o l e  o f  t h e  l a w y e r .

I t  a p p e a r s  t o  b e  s t a n d a r d  p r a c t i c e  f o r  t h e  b o a r d  t o  m a k e  

i t s  o w n  a r r a n g e m e n t s  f o r  o b t a i n i n g  m e d i c a l  r e p o r t s  p r e p a r a t o r y  

t o  m a k i n g  a n  a w a r d .  I f  a  c l i e n t  a s k s  h i s  s o l i c i t o r  w h e t h e r  a  

c e r t a i n  a w a r d  s h o u l d  b e  a c c e p t e d ,  t h e  s o l i c i t o r  c a n n o t  r e f e r  

t o  t h e  m e d i c a l  r e p o r t s  h e l d  b y  t h e  b o a r d ,  b e c a u s e  t h e y  a r e  

" s u p p l i e d  t o  t h e  b o a r d  o n  s t r i c t  c o n f i d e n c e . "  I f ,  h o w e v e r ,  

t h e  c l a i m a n t  a p p e a l s  a g a i n s t  t h e  a w a r d ,  a n d  t h e  d o c t o r s  w h o  

m a d e  t h e  r e p o r t s  c o n s e n t ,  t h e  r e p o r t s  a r e  o p e n  t o  i n s p e c t i o n  

b y  t h e  c l a i m a n t .

S u r e l y  i t  i s  i l l o g i c a l  t h a t  o n e  s h o u l d  e i t h e r  h a v e  t o  

o b t a i n  o n e ' s " o w n  m e d i c a l  r e p o r t ,  o r  g o  t o  t h e  t r o u b l e  a n d  

e x p e n s e  o f  a p p e a l i n g  a g a i n s t  t h e  a w a r d ,  b e f o r e  t h e  f a i r n e s s  

o f  a n  a w a r d  c a n  p r o p e r l y  b e  a s s e s s e d ?

I t  h a s  a l s o  b e e n  s u g g e s t e d  t h a t  w i t h o u t  l e g a l  a s s i s t a n c e ,  t o o  m a n y  

c l a i m a n t s  a c c e p t  t h e  i n i t i a l  a s s e s s m e n t  o f  d a m a g e s  w h i c h  i s  o f t e n  t o o  

l o w .  " T o  b e g i n  w i t h ,  t h e  v a s t  m a j o r i t y  o f  c l a i m a n t s  a c t  o n  t h e i r  o w n  

w i t h o u t  a n y  p r o f e s s i o n a l  a d v i c e ,  a n d  n o n e  o f  t h e m  w i l l  h a v e  a n y  i d e a  

a t  a l l  o f  t h e  t r u e  v a l u e  o f  t h e i r  c l a i m . A f t e r  r e v i e w i n g  a  n u m b e r  

o f  B r i t i s h  c a s e s ,  w h e r e  t h e  s t a n d a r d  f o r  c o m p e n s a t i o n  p a y m e n t s  i s  c o m m o n -  

l a w  d a m a g e s ,  M r .  J .  C .  W a l k e r  w a s  l e d  " t o  t h e  s o m e w h a t  d i s t u r b i n g  c o n ­

c l u s i o n  t h a t  s o m e * ^ o f  t h e  a w a r d s  f a l l  f a r  s h o r t  o f  t h o s e  w h i c h  w o u l d  

h a v e  b e e n  m a d e  f o r  s i m i l a r  i n j u r i e s  i n  t h e  c i v i l  c o u r t s . I n  a d d i ­

t i o n  t o  t h e  c l a i m a n t ’ s  i g n o r a n c e  o f  w h a t  t h e  e q u i v a l e n t  c o m m o n - l a w  

d a m a g e s  m i g h t  b e  i n  h i s  c a s e ,  i t  s e e m s  t h a t  p e r h a p s  d u e  t o  t h e  n e w n e s s

T h e  T i m e s  ( L o n d o n ) ,  A p r i l  1 6 ,  1 9 6 8 ,  7 c .

C .  W a l k e r ,  " V a l u a t i o n s  o f  t h e  C r i m i n a l  I n j u r i e s  C o m p e n ­

s a t i o n  B o a r d , "  T h e  S o l i c i t o r s '  J o u r n a l ,  C X  ( D e c .  3 0 ,  1 9 6 6 ) ,  p .  9 7 0 .

3̂ Îbid.
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o f  t h e  c o m p e n s a t i o n  p r o g r a m ,  " t h a t  a  g r e a t  p r o p o r t i o n  o f  t h e  c l a i m a n t s  

a r e  e x t r e m e l y  g r a t e f u l ,  i n  t h e  c i r c u m s t a n c e s ,  t o  r e c e i v e  a n y t h i n g  a t  

a l l . " ^ ^ ^  E v e n  i f  t h e  C l a i m a n t  i s  s a t i s f i e d  w i t h  t h e  a w a r d  t h a t  h e  

r e c e i v e s ,  h e  h a s  h o w e v e r  b e e n  c h e a t e d  i f  t h a t  a w a r d  i s  l e s s  t h a n  t h e  

s c a l e  t h a t  h a s  b e e n  s e t ,  i n '  t h e  B r i t i s h  s c h e m e ,  a t  c o m m o n - l a w  d a m a g e s .  

" A n y t h i n g  l e s s  t h a n  t h i s  s c a l e  i s  t h e r e f o r e  i n e q u i t a b l e .

T h e  f a c t  t h a t  a  s m a l l  n u m b e r  o f  a p p e a l s  a r e  m a d e  f r o m  i n i t i a l  a w a r d s

m a y  b e  d u e  t o  f a c t o r s  o t h e r  t h a n  t h e  f a i r n e s s  o f  t h a t  a w a r d .

I s . i t  t h e r e f o r e  r e a l l y  s u r p r i s i n g  t h a t  a  c l a i m a n t  i s  r e l u c t a n t  

t o  a p p e a l  w h e n  h e  ( a )  d o e s  n o t  k n o w  t h e  v a l u e  o f  h i s  c l a i m ,

( b )  d o e s  n o t  k n o w  t h e  m e d i c a l  e v i d e n c e ,  ( c )  i s  t o l d  t h a t  i f  

h e  a p p e a l s  h e  m a y  - h a v e  h i s  o r i g i n a l  a w a r d  r e d u c e d  o r  c a n c e l l e d  

o u t  c o m p l e t e l y ,  ( d )  i s  t o l d  t h a t  t h e  b o a r d ' s  o w n  s o l i c i t o r  

w i l l  a t t e n d  t h e  h e a r i n g  a n d  m a y  a r g u e  a g a i n s t  h i s  a p p e a l ,  

a n d  ( e )  k n o w s  t h a t  i f  h e  d o e s  n o t  w a n t  t o  c o n d u c t  t h e  a p p e a l  

h i m s e l f ,  h e  w i l l  h a v e  t o  p a y  h i s  o w n  c o s t s  o f  r e p r e s e n t a t i o n ?

W h i l e  t h e  d i l i g e n c e  o f  t h e  b o a r d  m a y  b e  s u c h  a s  t o  p r o t e c t  t h e  b e s t

i n t e r e s t s  o f  t h e  c l a i m a n t  i t  m a y  b e  m o r e  s a t i s f a c t o r y  t o  p r o v i d e  a s  a n

a d m i n i s t r a t i v e  e x p e n s e  o f  t h e  c o m p e n s a t i o n  b o a r d  f o r  r e a s o n a b l e  f e e s

f o r  l e g a l  a s s i s t a n c e  i o t  c l a i m a n t s .

P a y m e n t s

W h a t  i s  t o  b e  c o m p e n s a t e d ?  W h o  i s  t o  b e  c o m p e n s a t e d ?

T h e  t h i n g  t h a t  i s  c o m p e n s a t e d  i s  p e r s o n a l  i n j u r y  o r  d e a t h  s u f f e r e d  

b y  a n  i n n o c e n t  v i c t i m  o f  a  c r i m e  i n v o l v i n g  f o r c e  o r  v i o l e n c e .  T h e

^^^Ibid.. p. 971.

34Gibid.
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m e a s u r e  o f  t h i s  c o m p e n s a t i o n  i s  v a r i o u s l y  o u t - o f - p o c k e t  l o s s e s  n e c e s s i ­

t a t e d  b y  b e i n g  a  c r i m e  v i c t i m ,  l o s t  e a r n i n g s  o r  s u p p o r t ,  o r ,  w h e r e  

d e s c r i b e d  b e l o w ,  p a i n  a n d  s u f f e r i n g ,  o r  l o s s  o f  e a r n i n g  p o w e r .  A s  n o t e d ,  

t h e  d a m a g e  s t e m s  f r o m  c r i m i n a l  a c t i o n .  S h o u l d  t h e  p r o v i s i o n s ,  o r  t h e  

i n t e r p r e t a t i o n s  o f  t h e  p r o v i s i o n s ,  t h a t  p r e s c r i b e  e l i g i b i l i t y  f o r  t h e  

c r i m e  c o m p e n s a t i o n  p r o g r a m  p r o v i d e  f o r  n o  e x c e p t i o n s ,  s u c h  a s  w h e n  t h e  

d a m a g e  i s  i n f l i c t e d  b y  o n e  w h o  i s  v e r y  y o u n g ,  i n s a n e ,  o r  d r u n k ,  t h e r e  

w i l l  b e  t h e  s a m e  o p p o r t u n i t y  f o r  e v e n t s  t h a t  t r a n s p i r e d  i n  g r e a t  B r i t a i n .  

T h e r e ,  a . m e m b e r  o f _ t h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d  d e n i e d  a  

c l a i m  " w h e r e  a  b o y  o f  6  w a s  p a r t i a l l y  b l i n d e d  b y  a  s t o n e  t h r o w n  b y  a

b o y  o f  8  ( s i n c e  t h e  a g e  o f  1 0  i s  p r e s c r i b e d  a s  t h e  a g e  o f  c r i m i n a l  r e s p o n s -

3 4 9
i b i l i t y ,  n o  c r i m i n a l  a c t i o n  w a s  d e e m e d  t o  h a v e  o c c u r r e d . )  T h e r e  w a s

c r i t i c i s m  t h a t  t h i s  d e c i s i o n  w a s  t o o  l e g a l i s t i c  a n d  c o n f l i c t e d  w i t h  t h e

s p i r i t  o f  t h e  c o m p e n s a t i o n  p r o g r a m .  T h e r e  m a y  h a v e  b e e n  a  f e e l i n g  t h a t

t h e  d e c i s i o n  w a s  i n e q u i t a b l e  b u t  i t  d i d  c e r t a i n l y  f o l l o w  t h e  l e t t e r  o f

t h e  p l a n ’ s  p r o v i s i o n s  b e c a u s e  t h e r e  w a s  n o  ^ e x c e p t i o n  t o  t h e  r e q u i r e m e n t

f o r  a  c r i m i n a l  a c t i o n  i n  d e t e r m i n i n g  c o m p e n s a t i o n  e l i g i b i l i t y .  A s

m a t t e r s  t h e n  s t o o d ,  t h e  " v i c t i m  w h o  m a y  s u f f e r  i n j u r i e s  i n f l i c t e d  b y  a

c h i l d  r e c e i v e s  n o t h i n g  ( l a w  s t a t e s  t h a t  a  c r i m i n a l  o f f e n s e  i s  n e c e s s a r y

3 5 0
a n d  o n e  l e s s  t h a n  1 0  c a n n o t  c o m m i t  a  ' c r i m e . ' ) "  T h i s  s i t u a t i o n  w a s  

l a t e r  c h a n g e d  :

I n  a  r e p l y  b y  M r .  R o y  J e n k i n s  t o  a  r e q u e s t  f o r  a  s t a t e m e n t  b y  

A r t h u r  D a v i d s o n ,  t h e  c o m p e n s a t i o n  s c h e m e  w a s  m o d i f i e d  b y  t h e

The Times (London), July 5, 1965, 6c.

The Times (London), Oct. 7, 1965, 13c.
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o f f i c e  o f  t h e  H o m e  S e c r e t a r y  t o  i n c l u d e  v i c t i m s  o f  t h o s e  

w h o  c o u l d  n o t  b e  t h e  s u b j e c t  o f  c r i m i n a l  p r o s e c u t i o n  d u e  

t o  a g e  o r  i n s a n i t y .

3 5 2  3 5 3  3 5 4
T h e  j u r i s d i c t i o n s  o f  C a l i f o r n i a ,  N e w  Y o r k ,  M a s s a c h u s e t t s ,

H a w a i i , a n d  N e w  Z e a l a n d ^ ^ ^  h a v e  i n c o r p o r a t e d  p r o v i s o s  i n t o  t h e i r  c o m ­

p e n s a t i o n  s t a t u t e s  t h a t  w i l l  p r e v e n t  o c c u r r e n c e s  s i m i l a r  t o  t h a t  d e s ­

c r i b e d  a b o v e .  N e w  Z e a l a n d ,  f o r  e x a m p l e ,  h a s  s p e c i f i e d  t h a t  " a  p e r s o n  

s h a l l  b e  d e e m e d  t o  h a v e  i n t e n d e d  a n  a c t  o r  o m i s s i o n  n o t w i t h s t a n d i n g

t h a t  b y  r e a s o n  o f  a g e ,  i n s a n i t y ,  d r u n k e n n e s s ,  o r  o t h e r w i s e  h e  w a s

3 5 7
l e g a l l y  i n c a p a b l e o f  f o r m i n g  o f  c r i m i n a l  i n t e n t . "  S u c h  a  p r o v i s i o n

w o u l d  b e  a d v i s a b l e  i f  t h e  p l a n  m a k e s  c o m p e n s a t i o n  s p e c i f i c a l l y  a v a i l a b l e

o n l y  t o  c r i m i n a l l y  i n f l i c t e d  d e a t h  o r  i n j u r y .  A n  a l t e r n a t i v e  s u g g e s t i o n

i s  t h a t  " t h i s  s i t u a t i o n  w o u l d  b e  c l a r i f i e d  i f  t h e  p l a n  w e r e  r e f e r r e d  t o

3 5 8
a s  c o m p e n s a t i o n  f o r  a c t s  o f  v i o l e n c e  r a t h e r  t h a n  c r i m e s .

T h o s e  w h o  a r e  e l i g i b l e  f o r  a w a r d s  u n d e r  t h e  c o m p e n s a t i o n  p r o g r a m s  

h e r e  c o n s i d e r e d  a r e  i d e n t i f i e d  i n  T a b l e  1 1 .

T h e  T i m e s  ( L o n d o n ) ,  A u g u s t  5 ,  1 9 6 6 ,  1 4 g .

3 5 2  ' 
C a l i f o r n i a ,  G o v t .  C o d e ,  c h .  5 ,  A r t .  1 ,  s e c .  1 3 9 6 1 .

3 5 3
N e w  Y o r k ,  M c K i n n e y ' s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d ,  

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c .  6 2 1 ,  p a r .  3 .

3 5 4
M a s s a c h u s e t t s ,  A n n o t a t e d  L a w s  o f  M a s s . ,  c h .  2 5 8 A ,  s e c .  1 .

3 5 5
H a w a i i ,  H a w a i i  R e v i s e d  S t a t u t e s ,  V o l .  4 ,  c h .  3 5 1 ,  s e c .  3 5 1 - 3 1 .  

^ ^ ^ N e w  Z e a l a n d ,  S t a t u t e s  o f  N e w  Z e a l a n d ,  1 9 6 3 ,  N o .  1 3 4 ,  s e c .  1 7 .  

^^^Ibid.

^ ^ ^ M i c h a e l  P .  S m o d i s h ,  " B u t  W h a t  A b o u t  t h e  V i c t i m s ?  T h e  F o r e -  

s a k e n  M a n  i n  A m e r i c a n  C r i m i n a l  L a w , ' '  U n i v e r s i t y  o f  F l o r i d a  L a w  R e v i e w ,  

X X I I  ( S u m m e r  1 9 6 9 ) ,  p .  1 4 .
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T A B L E  1 1

T H O S E  E L I G I B L E  F O R  C O M P E N S A T I O N

E l i g i b l e  f o r  

C o m p e n s a t i o n

G r e a t

B r i t a i n ^ C a l i f . ^  M a s s f  H a w a i i ^  N . Y . ®

M a r y ?  N e w  

l a n d  Z e a l a n d ®

V i c t i m X X  X  X  X X  X

D e p e n d e n t s  o f  

V i c t i m X X  X  X  X X  X

P e r s o n  r e s p o n s i b l e  f o r  

m a i n t e n a n c e  o f  v i c t i m ,  

w h e r e  s u c h  p e r s o n  _  

i n c u r r s  p e c u n i a r y  l o s s  

o r  e x p e n s e s X X

P a r e n t  o f  V i c t i m X

^ G r e a t  B r i t a i n , C o m p e n s a t i o n  f o r  V i c t i m s  o f  C r i m e s  o f  V i o l e n c e ,

C m n d .  2 3 2 3 ,  M a r c h  1 9 6 4 , p a r .  3 .

C a l i f o r n i a ,  G o v t .  C o d e ,  c h .  5 ,  A r t .  1 ,  s e c .  1 3 9 6 2 .

^ M a s s a c h u s e t t s ,  A n n o t a t e d  L a w s  o f  M a s s . ,  c h .  2 5 8 A ,  s e c .  3 .

^ H a w a i i ,  H a w a i i  R e v i s e d  S t a t u t e s ,  V o l .  4 ,  c h .  3 5 1 ,  s e c .  3 5 1 - 3 1 .

^ N e w  Y o r k ,  M c K i n n e y ’ s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d ,  

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c .  6 2 4 .

^ M a r y l a n d ,  A n n o t a t e d  C o d e  o f  M a r y l a n d ,  A r t .  2 6 A ,  s e c .  5 .

® N e w  Z e a l a n d ,  S t a t u t e s  o f  N e w  Z e a l a n d ,  1 9 6 3 ,  N o .  1 3 4 ,  s e c .  1 7 .

S h o u l d  " C r i m i n a l  O f f e n s e "  b e  D e f i n e d ?  T h e  A d v a n t a g e s  a n d  

D i s a d v a n t a g e s  o f  H a v i n g  a  L i s t  o f  C o m p e n s a b l e  C r i m e s

I n  r e f e r r i n g  t o  t h e  " v i c t i m  o f  c r i m e "  t h e r e  i s  s o m e  d i f f i c u l t y  i n

d e l i n e a t i n g  w h a t  i s  m e a n t  b y  " v i c t i m "  a n d  a l s o  w h a t  i s  t o  b e  m e a n t  b y
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" c r i m e . "  " T h e  m e a n i n g  o f  ’ t h e  v i c t i m  o f  c r i m e , '  . . .  i s  d e p e n d e n t  t o

3 5 9
a  g r e a t  d e g r e e  u p o n  t h e  m e a n i n g  g i v e n  t o  ' c r i m e . ' "  S i n c e  t h e s e  

p r o g r a m s  h a v e  b e e n  c r e a t e d  t o  c o m p e n s a t e  t h e  v i c t i m  o f  c r i m e ,  i t  i s  

n e c e s s a r y  t o  g i v e  s o m e  a t t e n t i o n  t o  t h e  e f f o r t s  t o  d i f f e r e n t i a t e  t h e  

v i c t i m  o f  c r i m e  i n  c r i m i n a l  c a s e s  f r o m  t h e  v i c t i m  o f  c r i m e  i n  c o m p e n s a ­

t i o n  c o n s i d e r a t i o n s .  I n  t h e  f i r s t  e m p h a s i s ,  b e f o r e  t h e r e  c a n  b e  a  

v i c t i m  o f  c r i m e  t h e r e  m u s t  b e  a  c r i m i n a l .  I f  t h e r e  i s  n o  c r i m i n a l ,  

t h e r e  i s  n o  v i c t i m  o f  c r i m e .  T h i s  b e c o m e s  i m p o r t a n t  i n  c a s e s  o f  t h e  

n a t u r e  o f  t h a t  r e f e r r e d  t o  a b o v e  w h e n  c o n d u c t  t h a t  w o u l d  o t h e r w i s e  b e  

c r i m i n a l  i s  n o t  c r i m i n a l  i n  a  g i v e n  i n s t a n c e  d u e  t o  t h e  a g e ,  s t a t e ,  o r  

c o n d i t i o n  o f  t h e  a c t o r .  " W h e n ,  h o w e v e r ,  a t t e n t i o n  i s  d i r e c t e d  t o  t h e  

v i c t i m  a n d  t o  w h e t h e r  h e  s h o u l d  b e  d e e m e d  t h e  v i c t i m  o f  c r i m e  f o r  p u r ­

p o s e s  o f  c o m p e n s a t i o n ,  i t  i s  n e c e s s a r y  t o  a s k  w h e t h e r  t h e  t r a d i t i o n a l  

c o n c l u s i o n  t h a t  t h e r e  i s  n o  c r i m e  w h e n  t h e r e  i s  n o  c r i m i n a l  i s  s a t i s -

360
f a c t o r y . "  S i n c e  t h e s e  j u r i s d i c t i o n s  w h o s e  p r a c t i c e s  a r e  e x a m i n e d

h e r e  h a v e  e x h i b i t e d  a  p r e f e r e n c e  f o r  m a k i n g  a  " c r i m i n a l  o f f e n s e "  a  

n e c e s s a r y  p r e r e q u i s i t e  f o r  c o m p e n s a t i o n ,  i t  i s  i n t e r e s t i n g  t o  n o t e  h o w  

t h e y  h a v e  g o n e  a b o u t  d e f i n i n g  t h e  t e r m .  T h e  o p t i o n s  a r e  t o  s t a t e  a  ' 

g e n e r i c  d e f i n i t i o n  o r  t o  p r o c e e d  t o  f o r m u l a t e  a  l i s t  o f  s p e c i f i c  a c t i o n s  

t h a t  a r e  t o  b e  c o n s i d e r e d  a s  c o m p e n s a b l e .  H e r e ,  a s  i n  o t h e r  a r e a s ,  a l l  

o f  t h e  a d v a n t a g e s  o r  d i s a d v a n t a g e s  d o  n o t  a c c r u e  t o  e i t h e r  p r a c t i c e .

B o t h  p r a c t i c e s  h a v e  t h e i r  s u p p o r t e r s ,  b u t  t h e  m o s t  s u p p o r t  s e e m s  t o  b e

3 5 9
L e R o y  L .  L a m b o r n ,  " T o w a r d  A  V i c t i m  O r i e n t a t i o n  i n  C r i m i n a l  

T h e o r y , "  R u t g e r s  L a w  R e v i e w ,  X X I I  ( 1 9 6 8 ) ,  p .  7 3 3 .

3^°Ibid.. p. 740.
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b e h i n d  t h e  u s e  o f  a  g e n e r i c  c l a s s i f i c a t i o n  o f  c r i m e  f o r  c o m p e n s a t i o n  

p u r p o s e s .  " C o v e r e d  c r i m e s , "  i t  h a s  b e e n  s u g g e s t e d ,  " s h o u l d  n o t  b e  

l i m i t e d  t o  e n u m e r a t e d  o f f e n s e s  o r  t o  c r i m e s  o f  v i o l e n c e ,  b e c a u s e  o f  t h e

3 6 } .
d i f f i c u l t y  o f  p r e d i c t i n g  w h a t  c r i m e s  m a y  g i v e  r i s e  t o  p e r s o n a l  i n j u r y . "  

" F u r t h e r m o r e ,  l i s t i n g  w o u l d  l e a d  t o  p e r s i s t e n t  a r g u m e n t  o v e r  t h e  p r e c i s e

3 6 2
c a t e g o r y  f o r  v a r i o u s  c r i m e s ,  a  r e s u l t  a l i e n  t o  t h e  s p i r i t  o f  t h e  p r o g r a m . "

F o r  e x a m p l e ,  i t  i s  t h e  p e r s o n a l  i n j u r y  t h a t  r e s u l t s  f r o m  t h e  c r i m e  t h a t  

i s  s i g n i f i c a n t  h e r e ,  b u t  n o t  a l l  p e r s o n a l  i n j u r i e s  a r e  s u s t a i n e d  a s  a  

r e s u l t  o f  c r i m e s  a g a i n s t  t h e  p e r s o n  b u t  m a y  r e s u l t  f r o m  a  c r i m e  a g a i n s t  

p r o p e r t y  s u c h  a s  a r s o n .  T h e  r e s u l t  m i g h t  b e  t h a t  i n  t h e  e v e n t  t h a t  a  

l i s t  o f  c o m p e n s a b l e  c r i m e s  e x c l u d e d  c r i m e s  a g a i n s t  p r o p e r t y ,  w h e r e  t h e  

i n t e n t i o n  w a s  t o  c o m p e n s a t e  f o r  p e r s o n a l  i n j u r i e s  r e s u l t i n g  f r o m  c r i m ­

i n a l  a c t i o n ,  t h e  p e r s o n  i n j u r e d  w h i l e  e s c a p i n g  f r o m  a  s t r u c t u r e  f i r e d  

b y  a n  a r s o n i s t  w o u l d  b e  m a d e  i n e l i g i b l e  f o r  c o m p e n s a t i o n .  T o  c o v e r  s u c h  

a  s i t u a t i o n  a s  t h i s  a n d  t o  s t i l l ,  f o r  t h e  m o s t  p a r t ,  c o n f i n e  c o m p e n s a ­

t i o n  t o  p e r s o n a l  i n j u r i e s  r e s u l t i n g  f r o m  s p e c i f i c a l l y  l i s t e d  c r i m e s  

a g a i n s t  t h e  p e r s o n ,  a  p r e s u m p t i o n  s i m i l a r  t o  t h a t  m a d e  b y  S e n a t o r  R a l p h  

W .  Y a r b o r o u g h  m i g h t  b e  i n c o r p o r a t e d  i n t o  t h e  c o m p e n s a t i o n  p l a n .  W h i l e  

c a u t i o n i n g  a g a i n s t  t h e  d a n g e r s  t h a t  c a n  s t e m  f r o m  t h e  u s e  o f  a  l i s t  o f  

c r i m e s ,  h e  n e v e r t h e l e s s  t h o u g h t  a  l i s t  t o  b e  w o r k a b l e  i f  t h e  p r e s u m p t i o n  

i s  m a d e  " t h a t  a n y  t y p e  o f  c r i m e  p r o d u c i n g  a  p e r s o n a l  i n j u r y  i s  i n c l u d e d

^ ^ ^ P a u l  F r e d e r i c k  R o t h s t e i n ,  " S t a t e  C o m p e n s a t i o n  f o r  C r i m i n a l l y  

I n f l i c t e d  I n j u r i e s , "  T e x a s  L a w  R e v i e w ,  X L I V  ( N o v .  1 9 6 5 ) ,  p .  4 3 .

3 6 2
" G r e a t  B r i t a i n  A p p r o v e s  C o m p e n s a t i o n  P r o g r a m  f o r  V i c t i m s  o f  

C r i m i n a l  V i o l e n c e , "  H a r v a r d  L a w  R e v i e w ,  L X X V I I I  ( M a r c h - J u n e  1 9 6 5 ) ,  

p .  1 6 8 5 .
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a s  a n  a s s a u l t ,  a n d  t h a t  c l a s s i f i c a t i o n  w o u l d  e n t i t l e  t h e  v i c t i m  t o  a n  

3 6 3
a w a r d . "  I t  w o u l d  s e e m  t h a t  s o m e  s u c h  s a v i n g  c l a u s e  a s  t h i s  w o u l d  b e  

d e s i r a b l e  i f  t h e  c h o i c e  t o  a d o p t  o r  u t i l i z e  a n  a l r e a d y  e x i s t i n g  l i s t  o f  

c r i m e s ,  s u c h  a s  m i g h t  b e  f o u n d  i n  t h e  j u r i s d i c t i o n ' s  p e n a l  c o d e ,  i s  

m a d e .  O t h e r w i s e ,  t h e r e  i s  t h e  p o s s i b i l i t y  f o r  i r r a t i o n a l  i n e q u i t i e s  t o  

r e s u l t  i n  t h e  a w a r d s  m a d e  b y  t h e  c o m p e n s a t i n g  a u t h o r i t y .  A l s o ,  s u c h  

e f f o r t s

" h a v e  f a l l e n  c o n s t a n t  p r e y  t o  w r i t e r s  w h o  r e a d i l y  c a n  d e m o n ­

s t r a t e  t h a t  t h e  o m i s s i o n  o f  o n e  o r  a n o t h e r  s p e c i f i c  o f f e n s e  

i s  v e r y  l i k e l y  t o  d e p r i v e  a  p e r s o n  r e q u i r i n g  a s s i s t a n c e  f r o m  

s u c h  h e l p  e v e n  t h o u g h  h i s  c a s e  i s  p a t e n t l y  o n e  m o r e  d e s e r v i n g  

t h a n  m a n y  e v e n t u a t i n g  f r o m  t h e  o f f e n s e s  w h i c h  a r e  i n c l u d e d  

o n  t h e  l i s t  o f  c o m p e n s a b l e  c r i m e s .

A l t e r n a t i v e l y ,  t h e r e  a r e  s o m e  p o t e n t i a l  a d v a n t a g e s  t h a t  l i e  w i t h

a d o p t i n g  a  s p e c i f i c  l i s t  o f  c o m p e n s a b l e  c r i m e s .  B y  k e e p i n g  t h e  l i s t

s h o r t ,  t o t a l  c o s t  c a n  b e  k e p t  d o w n .  T h i s  m i g h t  b e  t h o u g h t  d e s i r a b l e ,

p r a t i c u l a r l y  b y  a  j u r i s d i c t i o n  t h a t  i s  c o n c e r n e d  w i t h  m i n i m a l  f i n a n c i a l

o u t l a y s  o r  t h a t  w i s h e s  t o  h e d g e  a g a i n s t  t h e  u n c e r t a i n t y  o f  c o s t s ,  h a v i n g

l i t t l e  o r  n o  e x p e r i e n c e  t o  u s e  a s  a  g u i d e  o r  u p o n  w h i c h  t o  b a s e  f i r m

e x p e c t a t i o n s .  I t  h a s  a l s o  b e e n  s u g g e s t e d  t h a t  t h e r e  a r e  o t h e r  a d v a n t a g e s :

D i s h o n e s t  c l a i m a n t s  w o u l d  h a v e  g r e a t e r  f r e e d o m  f r o m  d e t e c t i o n  

i f  t h e y  c o u l d  e m p l o y  t h e  s h e l t e r  p r o v i d e d  b y  t h e  v a g u e  w o r d s  

o f  a  g e n e r a l  d e f i n i t i o n  . . . .  T h e  a p p a r e n t  a d v a n t a g e s  o f  

u s i n g  a  s c h e d u l e  t o  d e l i n e a t e  t h e  s c o p e  o f  t h e  s c h e m e  a r e

^ ^ ^ R a l p h  W .  Y a r b o r o u g h ,  " S .  2 1 5 5  o f  t h e  E i g h t y - N i n t h  C o n g r e s s —  

T h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  A c t , "  M i n n e s o t a  L a w  R e v i e w ,  L  ( 1 9 6 5 ) ,  

p .  2 6 3 .

^ ^ ^ G i l b e r t  G e i s ,  " S t a t e  C o m p e n s a t i o n  t o  V i c t i m s  o f  V i o l e n t  

C r i m e , "  A p p e n d i x  B ,  U . S . ,  T a s k  F o r c e  o n  A s s e s s m e n t :  T h e  P r e s i d e n t ' s

C o m m i s s i o n  o n  L a w  E n f o r c e m e n t  a n d  A d m i n i s t r a t i o n  o f  J u s t i c e ,  T a s k  F o r c e  

R e p o r t :  C r i m e  a n d  I t s  I m p a c t — A n  A s s e s s m e n t  ( W a s h i n g t o n ,  D .  C . :

G o v e r n m e n t  P r i n t i n g  O f f i c e ,  1 9 6 7 ,  p .  1 7 4 .
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t h a t  t h e  t i m e  e x p e n d e d  i n  a r g u i n g  l e g i s l a t i v e  p u r p o s e  a n d  

p o i n t s  o f  l a w  w o u l d  b e  r e d u c e d  s u b s t a n t i a l l y ,  a n d  t h e  p l a n  

w o u l d  b e  m o r e  i n t e l l i g i b l e  t o  t h o s e  w h o  m i g h t  n o t  b e  f a m i l i a r ^ ^ ^  

w i t h  t h e  m o r e  c o m p l e x  p r i n c i p l e s  o f  s t a t u t o r y  i n t e r p r e t a t i o n .

T h e  p r a c t i c e s  o f  t h e  j u r i s d i c t i o n s  b e i n g  e x a m i n e d  a r e  n o t e d  i n  T a b l e  1 2 .

T A B L E  1 2

P r a c t i c e s  i n  D e f i n i n g  " C r i m i n a l  O f f e n s e s "  f o r  C o m p e n s a t i o n

-
t o  V i c t i m s o f  C r i m e

G r e a t  

B r i t a i n  C a l i f , M a s s . ^  H a w a i i ^  N . Y . ®

M a r y ?  N e w  

l a n d  Z e a l a n d ®

G e n e r i c  d e f i n i t i o n  

o f  c r i m e X X  X

L i s t  o f  c r i m e s  p u t  

i n  c o m p e n s a t i o n  p l a n X X

U s e  o f  e x i s t i n g  l i s t  

o f  c r i m e s  i n  p e n a l  

c o d e X - X

^ G r e a t  B r i t a i n ,  C o m p e n s a t i o n  f o r  V i c t i m s  o f  C r i m e s  o f  V i o l e n c e ,

c m n d .  2 3 2 3 ,  p a r .  1 3 .

^ C a l i f o r n i a , G o v t .  C o d e ,  c h . 5 ,  A r t .  1 ,  s e c .  1 3 9 6 1

^ M a s s a c h u s e t t s ,  A n n o t a t e d  L a w s  o f  M a s s . ,  c h .  2 5 8 A ,  s e c .  1 .

^ H a w a i i ,  H a w a i i  R e v i s e d  S t a t u t e s ,  V o l .  4 ,  c h .  3 5 1 ,  s e c .  3 5 1 - 3 2 .

^ N e w  Y o r k ,  M c K i n n e y ' s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d ,  

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c .  6 2 1  ( 3 ) .

^ M a r y l a n d ,  A n n o t a t e d  C o d e  o f  M a r y l a n d ,  A r t .  2 6 A ,  s e c .  2  ( c ) .

% e w  Zealand, Statutes of New Zealand, 1963, No. 134, Schedule.
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G r e a t  B r i t a i n ,  w h i c h  u s e s  a  g e n e r i c  d e f i n i t i o n  o f  c r i m e  i n  i t s  

c r i m e  c o m p e n s a t i o n  p r o g r a m ,  f o u n d  i t  n e c e s s a r y  t o  m o d i f y  i t s  d e f i n i t i o n  

i n  t h e  f o l l o w i n g  r e s p e c t :

A n o t h e r  c h a n g e  i n  t h e  S c h e m e  w a s  t o  r e q u i r e  t h e  a p p l i ­

c a n t  t o  s h o w  t h a t  h i s  i n j u r i e s  w e r e  d i r e c t l y  a t t r i b u t a b l e  t o  

a  c r i m e  o f  v i o l e n c e  ( i n c l u d i n g  a r s o n  a n d  p o i s o n i n g )  w h e r e a s  

u n d e r  t h e  f o r m e r  S c h e m e  h e  w a s  o n l y  r e q u i r e d  t o  s h o w  t h a t  h i s  

i n j u r i e s  w e r e  d i r e c t l y  a t t r i b u t a b l e  t o  a  c r i m i n a l  o f f e n c e .

O n e  o f  t h e  r e a s o n s  f o r  t h i s  c h a n g e  i s  t h a t  a  b r e a c h  o f  t h e  

F a c t o r y  A c t s  i s  a  c r i m i n a l  o f f e n c e  a n d  t h e  S c h e m e  w a s  p l a i n l y  

n e v e r  i n t e n d e d  t o  p e r m i t  a n  a p p l i c a t i o n  t o  t h e  B o a r d  i n s t e a d  

o f  a n  a c t i o n  f o r  b r e a c h  o f  t h e  s t a t u t o r y  d u t y  i m p o s e d  b y  t h e  

F a c t o r y  A c t s . 3 6 6

T h e  B r i t i s h  B o a r d  h a s  a s s e m b l e d  a n d  p r e s e n t e d  t h e  f o l l o w i n g  d i v i s i o n  o f  

c a s e s  w h i c h  g i v e s  s o m e  b a s i s  f o r  a p p r a i s i n g  t h e  n a t u r e  o f  h a r m  t h a t  

p r o d u c e s  t h e  f i l i n g  o f  c l a i m s  f o r  c o m p e n s a t i o n  t h e r e .

R e f l e c t i n g  u p o n  t h e  r e l a t i v e l y  h i g h  p e r c e n t a g e  o f  a s s a u l t s  b y

s t r a n g e r s  i n  t h e  s t r e e t s ,  t h e  B o a r d  c o n c l u d e d  t h a t :

M a n y  s e e m e d  t o  u s  t o  b e  s i m p l y  c a s u a l  a n d  u n p r e m e d i a t e d  a c t s  

o f  b r u t a l i t y .  S o m e  w e r e  c a s e s  w h e r e  t h e  o f f e n d e r  m i s t o o k  

t h e  i d e n t i t y  o f  h i s  v i c t i m .  I n  s o m e  c a s e s  t h e r e  m a y  w e l l  

h a v e  b e e n  a  h i d d e n  r e a s o n  f o r  t h e  a s s a u l t  w h i c h  c o u l d  n o t  

b e  d e t e c t e d .  I n  o t h e r s  t h e  p u r p o s e  m a y  h a v e  b e e n  t h e f t  o r  

s e x u a l  a s s a u l t  w h i c h  w a s  n o t  c a r r i e d  o u t .  T h e  g r e a t  

m a j o r i t y  c o u l d  n o t  b e  e x p l a i n e d . 6 /

H a w a i i ,  w h i c h  u s e s  a  l i s t  o f  c r i m e s  p u t  i n  t h e  c o m p e n s a t i o n  p l a n ,  

r e c e i v e d  8 4  a p p l i c a t i o n s  i n  1 9 5 9 .  T h e s e  a p p l i c a t i o n s  c o v e r e d  t h e

^ ^ ^ G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  S i x t h  

R e p o r t .  o p .  c i t . ,  p .  8 .

367Great Britain, Criminal Injuries Compensation Board, Second
Report, op. cit., p. 15.



1 8 5  

T A B L E  1 3

C l a s s i f i c a t i o n  o f  A p p l i c a n t s ®  

i n  G r e a t  B r i t a i n

1 9 6 6 - 6 7

P e r c e n t a g e

1 9 6 5 - 6 6

P e r c e n t a g e

1 .  L a w  E n f o r c e m e n t  

( a )  P o l i c e  O f f i c e r s 1 2 1 5

( b )  C i v i l i a n s  i n j u r e d  w h e n  p r e v e n t i n g  o r

a t t e m p t i n g  t o  p r e v e n t  t h e  c o m m i s s i o n  

o f  a  c r i m i n a l  o f f e n c e ,  o r  a r r e s t i n g  

o r  a t t e m p t i n g  t o  a r r e s t  s u s p e c t e d  

o f f e n d e r 4 3

( c )  C i v i l i a n  i n j u r e d  i n  v o l u n t a r y  a c t  o f  

a i d i n g  t h e  p o l i c e l e s s  t h a n l e s s  t h a n

1 I

2 .  M u r d e r  a n d  M a n s l a u g h t e r 2 1

3 .  S e x u a l  o f f e n c e s 2 2

4 .  I n j u r i e s  i n f l i c t e d  b y -  c h i l d r e n  a n d  y o u n g  

p e r s o n s 4 3

5 .  A s s a u l t s  i n  f u r t h e r a n c e  o f  t h e f t 1 9 1 7

6 .  A s s a u l t s  b y  s t r a n g e r s  i n  s t r e e t 1 8 1 9

7 .  A s s a u l t s  i n  o r  i n  v i c i n i t y  o f  l i c e n s e d  

p r e m i s e s  i n c l u d i n g  d a n c e  h a l l s  a n d  

c l u b s 1 1 1 1

8 .  A s s a u l t s  i n f l i c t e d  i n  o r  c o n n e c t e d  w i t h

p u b l i c  t r a n s p o r t 4 5

9 .  A s s a u l t s  a r i s i n g  f r o m  t h e  d r i v i n g  o f  -  -  -

m o t o r  v e h i c l e s 3 2

1 0 .  A s s a u l t s  i n  o r  c o n n e c t e d  w i t h  

r e s t a u r a n t s r "  c a f e s ,  e t c . 1 1

1 1 .  A s s a u l t s  i n  o r  c o n n e c t e d  w i t h  p l a c e s  

o f  e n t e r t a i n m e n t 7 2

1 2 .  A s s a u l t s  b y  r e l a t i v e ,  f r i e n d s  o r  

a c q u a i n t a n c e s 1 0 1 3

1 3 .  A s s a u l t s  b y  s t r a n g e r s  i n  p r i v a t e  

p r e m i s e s 3 6

1 0 0 1 0 0

^Great Britain, Criminal Injuries Compensation Board, Third
Report, op. cit., p. 16.
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f o l l o w i n g  t y p e s  o f  c r i m e s ,  a s  c a t e g o r i z e d  b y  t h e  H a w a i i  C r i m i n a l  I n j u r i e s

3 6 8
C o m p e n s a t i o n  C o m m i s s i o n .

I n t e r m e d i a t e  a s s a u l t  a n d  b a t t e r y  3 4

A g g r a v a t e d  a s s a u l t  a n d  b a t t e r y  2 1

M u r d e r  1 0

R a p e  6

M a n s l a u g h t e r  5

A s s a u l t  w i t h  i n t e n t  t o  r a p e  3

M i s c e l l a n e o u s  ( t y p i c a l l y  i n v o l v i n g

t h e  u s e  o f  a n  a u t o m o b i l e )  3

C a r n a l  a b u s e  o f  f e m a l e  u n d e r  1 2  1

U n l a w f u l  u s e  o f  e x p l o s i v e s  _ 1

T O T A L  8 4

A s s a u l t  a n d  b a t t e r y  o f f e n s e s  a c c o u n t e d  f o r  6 5  p e r c e n t  o f  a l l  a p p l i c a t i o n s .

H o m i c i d e s  ( m u r d e r  a n d  m a n s l a u g h t e r )  a c c o u n t e d  f o r  a b o u t  1 8  p e r c e n t  o f

a p p l i c a t i o n s .  I n  1 9 7 0 ,  t h e  H a w a i i  C o m m i s s i o n  h a n d l e d  a n d  d i s p o s e d  o f

3 6 9
1 4 7  a p p l i c a t i o n s .  T h e y  c o v e r e d  t h e  f o l l o w i n g  t y p e s  o f  c r i m e s :

I n t e r m e d i a t e  a s s a u l t  a n d  b a t t e r y  7 1

A g g r a v a t e d  a s s a u l t  a n d  b a t t e r y  4 1

M u r d e r  2 4

R a p e  6

M a n s l a u g h t e r  2

M i s c e l l a n c e o u s  ( t y p i c a l l y  i n v o l v i n g

t h e  u s e  o f  a n  a u t o m b i l e )  . . . .   3

T O T A L  1 4 7

A s s a u l t  a n d  b a t t e r y  o f f e n s e s  a c c o u n t e d  f o r  a b o u t  7 6  p e r c e n t  o f  t h e  c a s e s .  

H o m i c i d e s  ( m u r d e r  a n d  m a n s l a u g h t e r )  a c c o u n t e d  f o r  a b o u t  1 8  p e r c e n t  o f  

t h e  c a s e s .  P e r c e n t a g e w i s e ,  t h e r e  i s  n o t i c e a b l e  c o n s i s t e n c y  b e t w e e n  

t h e  1 9 6 9  a n d  1 9 7 0  t y p e s  o f  c r i m e s  t h a t  l e d  t o  t h e  f i l i n g  o f  c l a i m s  w i t h  

t h e  H a w a i i  C o m m i s s i o n .

3 6 8
S e c o n d  R e p o r t ,  o p .  c i t . ,  p .  2 .

3 6 9 Hawaii, Criminal Injuries Compensation Commission, Third
Report, op. cit.. p. 2.
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N e w  Y o r k ,  w h o s e  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d  a d m i n i s t e r s  a  

p r o g r a m  t h a t  c o n t a i n s  a  g e n e r i c  d e f i n i t i o n  o f  c r i m e ,  h a d  t h e  f o l l o w i n g

b r e a k d o w n  o f  t y p e s  o f  c r i m e  i n  1 9 6 8  i n  t h e  5 1 9  c l a i m s  a c c e p t e d  f o r

,  ^  ^  3 7 0
d e c i s i o n .

A s s a u l t  3 1 1

S t a b b e d  4 2

M u r d e r  9 2

S h o t  6 1

M u g g e d  1 1

R o b b e d _____________________________________________________ _____2

T O T A L  5 1 9

3 7 1
I n  1 9 6 9 ,  i n  N e w  Y o r k ,  t h e r e  w e r e  9 2 9  c l a i m s  f i l e d .  T h i s  r e p r e ­

s e n t s  n e a r l y  a  t w o - f o l d  i n c r e a s e  o v e r  t h e  5 1 9  c l a i m s  f i l e d  i n  1 9 6 8 .

3 7 2
T h e  b r e a k d o w n  b y  t y p e s  o f  c r i m e  f o r  t h e s e  9 2 9  c l a i m s  w a s  a s  f o l l o w s :

A s s a u l t  ( i n c l .  m u g g i n g )  5 3 7

M u r d e r  1 4 0

S t a b b e d  1 2 1

S h o t  1 2 0

O t h e r :

R a p e  8

M o t o r  v e h i c l e  _____3

T O T A L  9 2 9

A n o t h e r  s h a r p  i n c r e a s e  i n  c l a i m s  w a s  e x p e r i e n c e d  b y  t h e  N e w  Y o r k  C r i m e

3 7 3
V i c t i m s  C o m p e n s a t i o n  B o a r d  i n  1 9 7 0 .  T o t a l  c l a i m s  i n c r e a s e d  t o  1 , 5 9 4 .  

" A p p r o x i m a t e l y  6 0 %  o f  t h e  p e r s o n a l  i n j u r i e s  c l a i m s  a r e  a s s a u l t s .

3 7 0
N e w  Y o r k ,  S e c o n d  R e p o r t  o f  t h e  C r i m e  V i c t i m s  C o m p e n s a t i o n

B o a r d ,  o p .  c i t . ,  p .  8 .

3 7 1
N e w  Y o r k ,  1 9 6 9  A n n u a l  R e p o r t  o f  t h e  C r i m e  V i c t i m s  C o m p e n s a t i o n  

B o a r d ,  o p .  c i t . ,  p .  6 .

3 7 2
I b i d . .  p .  7 .

3 7 3 New York, 1970 Fourth Annual Report of the Crime Victims
Compensation Board, op. cit., p. 6.
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e x c l u d i n g  s t a b b i n g ,  a n d / o r  r o b b e r i e s ;  1 2 %  a r e  d e a t h  c l a i m s ;  a n o t h e r  1 2 %  

w e r e  k n i f e  w o u n d s ;  a n o t h e r  1 2 %  b u l l e t  w o u n d s  a n d  t h e  r e s t  m i s c e l l a n e o u s ,  

s u c h  a s ,  r a p e  a n d  m o t o r  v e h i c l e  v i o l a t i o n s  o f  l a w . " ^ ^ ^  C o m p a r a b l e  d i s ­

t r i b u t i o n s  f o r  1 9 6 8  i n d i c a t e  t h a t  a p p r o x i m a t e l y  6 0  p e r c e n t  o f  t h e  c l a i m s  

f i l e d  r e s u l t e d  f r o m  a s s a u l t ;  1 8  p e r c e n t  w e r e  d e a t h  c l a i m s  ;  8  p e r c e n t  

w e r e  k n i f e  w o u n d s ;  1 2  p e r c e n t  w e r e  b u l l e t  w o u n d s .  I n  1 9 6 9 ,  a p p r o x i m a t e l y  

5 8  p e r c e n t  o f  t h e  c l a i m s  r e s u l t e d  f r o m  a s s a u l t s ;  1 5  w e r e  d e a t h  c l a i m s  ;

1 3  p e r c e n t  w e r e  k n i f e  w o u n d s ;  1 3  p e r c e n t  w e r e  b u l l e t  w o u n d s .  I t  i s  

q u i t e  i n t e r e s t i n g  t h a t  t h e  d i s t r i b u t i o n  o f  c l a i m s  f i l e d  w i t h  t h e  N e w  

Y o r k  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d  b y  t y p e s  o f  c r i m e  w a s  n e a r l y  t h e  

s a m e  i n  e a c h  o f  t h e s e  t h r e e  y e a r s  d e s p i t e  l a r g e  i n c r e a s e s  i n  t h e  n u m b e r  

o f  c l a i m s  f i l e d  f r o m  y e a r  t o  y e a r .  T h e  5 1 9  c l a i m s  f i l e d  i n  1 9 6 8  w e r e  

f o l l o w e d  b y  9 2 9  c l a i m s  f i l e d  i n  1 9 6 9 ,  a  1 7 9  p e r c e n t  i n c r e a s e .  T h i s  w a s  

f o l l o w e d  b y  1 , 5 9 4  c l a i m s  f i l e d  i n  1 9 7 0 ,  a  1 7 1  p e r c e n t  i n c r e a s e  o v e r  1 9 6 9 .

I n  M a r y l a n d ,  " c r i m i n a l  o f f e n s e "  i s  g i v e n  i t s  d e f i n i t i o n  t h r o u g h  t h e  

u s e  o f  a n  e x i s t i n g  l i s t  o f  c r i m e s  i n  t h e  s t a t e ' s  p e n a l  c o d e .  I n  1 9 6 9 ,

t h e  M a r y l a n d  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d  h a n d l e d  1 8 0  p e r s o n a l

3 7 5
i n j u r y  c l a i m s  a n d  6 0  d e a t h  c l a i m s .  T h e  t y p e s  o f  c r i m e  t h a t  p r o d u c e d

3 7 6
t h e s e  c l a i m s  w e r e  a s  f o l l o w s :

3 7 4 i b i d . ,  p .  8 .

3 7 5 Maryland, Criminal Injuries Compensation Board, First Annual
Report, op. cit., p. 5.

^^^Ibid., pp. 5-6.



A s s a u l t

1 8 9

7 3

S t a b b e d 1 7

M u r d e r s 6 0

S h o t 4 8

M u g g e d 1 8

M a n s l a u g h t e r  b y  a u t o 4

B u r g l a r y 1

A s s i s t i n g  i n  a r r e s t 1

R a p e 5

M i s c e l l a n e o u s 1 3

T O T A L 2 4 0

A p p r o x i m a t e l y  4 0  p e r c e n t  o f  t h e  c l a i m s  w e r e  p r o d u c e d  b y  a s s a u l t s  ( i n c l u d ­

i n g  m u g g i n g ) ;  2 5  p e r c e n t  w e r e  d e a t h  c l a i m s ;  7  p e r c e n t  w e r e  k n i f e  w o u n d s ;

2 0  p e r c e n t  w e r e  b u l l e t  w o u n d s .  I n  1 9 7 0 ,  t h e  M a r y l a n d  B o a r d  h a n d l e d  3 0 8

3 7 7
c l a i m s ,  a p p r o x i m a t e l y  a n  8 0  p e r c e n t  i n c r e a s e  i n  c l a i m s  o v e r  1 9 6 9 .

3 7 8
T h e  t y p e s  o f  c r i m e  t h a t  p r o d u c e d  t h e s e  c l a i m s  w e r e  a s  f o l l o w s :

A s s a u l t  7 8

S t a b b e d  3 4

M u r d e r e d  7 1

S h o t  8 5

M u g g e d  2 5

B u r g l a r y  1

R a p e  1

M i s c e l l a n e o u s  1 3

T O T A L  3 0 8

I n  1 9 7 0 ,  a p p r o x i m a t e l y  3 3  p e r c e n t  o f  t h e  c l a i m s  r e s u l t e d  f r o m  a s s a u l t s  

( i n c l u d i n g  m u g g i n g ) ;  2 3  p e r c e n t  w e r e  d e a t h  c l a i m s ;  1 1  p e r c e n t  w e r e  k n i f e  

w o u n d s ;  2 8  p e r c e n t  w e r e  b u l l e t  w o u n d s .  H e r e  a g a i n ,  w i t h i n  t h i s  j u r i s d i c ­

t i o n  t h e r e  i s  s o m e  c o n s i s t e n c y  b e t w e e n  t h e s e  t w o  y e a r s  i n  t h e  d i s t r i ­

b u t i o n  o f  t y p e s  o f  c r i m e  t h a t  l e d  t o  t h e  f i l i n g  o f  c l a i m s  w i t h  t h e  c o m ­

p e n s a t i o n  b o a r d .  I n  p r a c t i c e ,  i t  w o u l d  s e e m  t h a t  t h e  u s e  o f  a n y  o n e  o f

3 7 7 Maryland, Criminal Injuries Compensation Board, Second Annual
Report, (pre-printers copy) July 15, 1971, p. 3.

37Gibid.
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t h e  t h r e e  a l t e r n a t i v e  w a y s  o f  d e f i n i n g  c r i m i n a l  o f f e n s e  ( g e n e r i c  d e f i ­

n i t i o n  o f  c r i m e ,  l i s t  o f  c r i m e s  p u t  i n  t h e  c o m p e n s a t i o n  p l a n ,  o r  t h e  

u s e  o f  a n  e x i s t i n g  l i s t  o f  c r i m e s  i n  t h e  j u r i s d i c t i o n ' s  p e n a l  c o d e )  

w o u l d  c o v e r  t h e  t y p e s  o f  c r i m e  t h a t  h a v e  p r o d u c e d  t h e  c l a i m s  f i l e d  i n  

t h e  j u r i s d i c t i o n s  c o n s i d e r e d  a b o v e .  I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  

d e a t h  c l a i m s ,  s t a b b i n g  c l a i m s ,  s h o o t i n g  c l a i m s ,  a n d  a s s a u l t  w i t h o u t  

w e a p o n  c l a i m s  a c c o u n t  f o r  p r a c t i c a l l y  a l l  o f  t h e  c l a i m s  f i l e d .  T h e  

e s o t e r i c  c a s e ,  m u c h  d i s c u s s e d  a n d  a n t i c i p a t e d ,  h a s  b e e n  i n s i g n i f i c a n t  

i n  p r o d u c i n g  c l a i m s .

L u m p - s u m  P a y m e n t s  o r  P a y m e n t s  O v e r  T i m e ?

D u e  t o  t h e  g r e a t  v a r i e t y  o f  c o m p e n s a t i o n  c a s e s  t h a t  c o m e  u p  f o r  

d e c i s i o n s  b y  c o m p e n s a t i o n  a u t h o r i t i e s ,  i t  w o u l d  s e e m  t h a t  t h e  m o r e  

f l e x i b i l i t y  t h a t  m i g h t  b e  e x e r c i s e d  i n  a w a r d i n g  p a y m e n t s  t h e  b e t t e r .

F o r  s o m e  t y p e s  o f  c a s e s ,  t h e  l u m p - s u m  p a y m e n t  w o u l d  s e e m  t o  b e  p r e f e r ­

a b l e .  F o r  o t h e r  t y p e s  o f  c a s e s  i t  w o u l d  b e  i n a p p r o p r i a t e .  " A l t h o u g h  

a  l u m p  s u m  p a y m e n t  m a y  b e  a p p r o p r i a t e  f o r  a  m i n o r  o r  t e m p o r a r y  i n j u r y ,

i t  c a n n o t  b e  r e l i e d  o n  t o  p r o v i d e  a d e q u a t e  c o v e r  f o r  t h e  v i c t i m  o f  a

3 7 9
s e r i o u s ,  l o n g - t e r m  d i s a b i l i t y . "  I n  a d d i t i o n  t o  m e e t i n g  t h e  n e e d s  o f  

c a s e s  w h i c h  d o  n o t  r e q u i r e  f u r t h e r  c o n s i d e r a t i o n  a n d  w h i c h  c a n  b e  t e r m ­

i n a t e d  w i t h  t h e  p a y m e n t  o f  a  l u m p - s u m  a w a r d ,  a t t a c h m e n t  t o  t h e  l u m p - s u m  

p a y m e n t  s e e m s  t o  r e f l e c t  a  d e s i r e  t o  d i s p o s e  o f  c a s e s  c o m p l e t e l y  a n d  

t h u s  e s c a p e  t h e  a d m i n i s t r a t i v e  b o t h e r  o f  s u p e r v i s i o n ,  m a k i n g  p e r i o d i c  

p a y m e n t s ,  a n d  p e r h a p s  r e c o n s i d e r i n g  t h e  c a s e s  a s  c i r c u m s t a n c e s  b e c o m e

D .  R .  H a r r i s ,  " C o m p e n s a t i o n  f o r  V i c t i m s  o f  C r i m e s  o f  V i o l e n c e , "  

T h e  A .  G .  D a v i s  E s s a y s  i n  L a w ,  e d .  J .  F .  N o r t h e y  ( L o n d o n :  B u t t e r w o r t h s ,  

1 9 6 5 ) ,  p .  6 5 .
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a l t e r e d  b y  f u t u r e  e v e n t s .  F o r  t h e  m o s t  p a r t  h o w e v e r ,  t h e  a d v a n t a g e s  i n  

b e i n g  a b l e  t o  m a k e  p e r i o d i c  p a y m e n t s  a r e  g r e a t e r  t h a n  t h e  a l l e g e d  d i s ­

a d v a n t a g e s  o f  n o t  b e i n g  a b l e  t o  c l o s e  a  c a s e .

A l t h o u g h  p e r i o d i c a l  p a y m e n t s  l e a d  t o  i n c r e a s e d  a d m i n i s t r a t i v e  

e x p e n s e s ,  i t  d o e s  n o t  f o l l o w  t h a t  t h e  t o t a l  c o s t  o f  t h e  

s c h e m e  w i l l  b e  g r e a t e r ,  s i n c e  t h e  r e v i e w  o f  a n  a w a r d  m a y  l e a d  

t o  i t s  r e d u c t i o n .  I f  t h e r e  i s  a n  u n e x p e c t e d  i m p r o v e m e n t  i n  

t h e  v i c t i m ' s  c o n d i t i o n ,  i f  a  w i d o w  r e m a r r i e s ,  o r  i f  a  c l a i m a n t

d i e s ,  t h e  p a y m e n t s  w i l l  c e a s e  o r  b e  r e d u c e d .  T h e  p o w e r  o f

r e v i e w  i s  a l s o  a  s a f e g u a r d  a g a i n s t  f r a u d u l e n t  o r  e x a g g e r a t e d

c l a i m s ;  .  .  . 3 8 0

T h e r e  h a v e  b e e n  m a n y  s u g g e s t i o n s  b y  t h o s e  w h o  h a v e  e v a l u a t e d  t h e  p r o s  

a n d  c o n s  o f  l u m p - s u m  a n d  p e r i o d i c  p a y m e n t s  t h a t  a d v a n t a g e  s h o u l d  b e  

t a k e n  o f  t h e  a d m i n i s t r a t i v e  o p p o r t u n i t i e s  w h i c h  t h e  c o m p e n s a t i o n  a u t h o r ­

i t y  o f f e r s  t o  r e d u c e  w h a t  o t h e r w i s e  m u s t  i n  m a n y  c a s e s  b e  g u e s s w o r k  w h e n

3 8 1
l u m p - s u m  p a y m e n t s  a r e  m a d e .  " B y  p r e d e t e r m i n i n g  d a m a g e s ,  o n e  v i r t u a l l y  

I n s u r e s  t h a t  t h e r e  w i l l  b e  n o  c l o s e  r e l a t i o n  b e t w e e n  t h e  a m o u n t  d e t e r ­

m i n e d  a n d  l o s s e s  t h e r e a f t e r  s u f f e r e d .  C o m p e n s a t i o n  m u s t  b e  i n  t h e  f o r m

o f  p a y m e n t s  p e r i o d i c a l l y  d i s b u r s e d  a n d  u n d e r  c o n s t a n t  r e v i e w  i f  i t  i s

3 8 2
t o  b e a r  a n y  c l o s e  r e l a t i o n  t o  d a m a g e s  s u f f e r e d . "  A  f u r t h e r  c r i t i c i s m  

o f  t h e  l u m p - s u m  p a y m e n t ,  w h e r e  p a y m e n t  i s  d e l a y e d  i n  a n  e f f o r t  t o  r e d u c e  

g u e s s w o r k ,  i s  t h a t  t h e  c o m p e n s a t i o n  m a y  n o t  b e  f o r t h c o m i n g  w h e n  m o s t

""“ib id .
3 8 1

C f .  P a u l  F r e d e r i c k  R o t h s t e i n ,  " S t a t e  C o m p e n s a t i o n  f o r  C r i m ­

i n a l l y  I n f l i c t e d  I n j u r i e s , "  o p .  c i t . ,  p .  4 9 .  R o b e r t  D .  C h i l d r e s ,  

" C o m p e n s a t i o n  f o r  C r i m i n a l l y  I n f l i c t e d  P e r s o n a l  I n j u r y , "  N e w  Y o r k  U n i ­

v e r s i t y  L a w  R e v i e w ,  X X X I X  ( 1 9 6 4 ) ,  p .  4 6 3 .  " G r e a t  B r i t a i n  A p p r o v e s  C o m ­

p e n s a t i o n  P r o g r a m  f o r  V i c t i m s  o f  C r i m i n a l  V i o l e n c e , "  H a r v a r d  L a w  R e v i e w ,  

o p .  c i t . .  p .  1 6 8 6 .

3 8 2
R o b e r t  C h i l d r e s ,  " C o m p e n s a t i o n  f o r  C r i m i n a l l y  I n f l i c t e d  

P e r s o n a l  I n j u r y . "  M i n n e s o t a  L a w  R e v i e w ,  L  ( 1 9 6 5 ) ,  p .  2 7 8 .
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n e e d e d .  " T h e  d e l a y  o f  t w o  o r  t h r e e  y e a r s  i n  r e c e i v i n g  p a y m e n t  o f  d a m a g e s

i s  e q u a l l y  u n s a t i s f a c t o r y ,  f o r  c o m p e n s a t i o n  i s  o f t e n  m o s t  n e e d e d  i m m e d -

3 8 3
i a t e l y  f o l l o w i n g  t h e  c r i m i n a l  a c t . "  T h e  u s e  o f  a n  e m e r g e n c y  o r  

i n t e r i m  p a y m e n t  m i g h t  h o w e v e r  b e  u s e d  t o  a v o i d  s o m e  o f  t h e  d i f f i c u l t i e s  

i n h e r e n t  i n  w a i t i n g  f o r  a  l o n g  p e r i o d  t o  d e c i d e  u p o n  t h e  m a k i n g  o r  t h e  

a m o u n t  o f  a n  a w a r d .  E v e n  t h o u g h  s u c h  p a y m e n t  m i g h t  e a s e  t h e  f i n a n c i a l  

d i f f i c u l t i e s  o f  t h e  c r i m e  v i c t i m  o r  h i s  d e p e n d e n t s ,  t h e r e  r e m a i n s  t h e  

c r i t i c i s m  t h a t  t h e  l u m p - s u m  p a y m e n t  i s  i n  m o s t  c a s e s  d e f e c t i v e  b e c a u s e  

i t  i s  f i n a l  a n d  n o t  s u b j e c t  t o  r e v i e w .  " F r e s h  e v i d e n c e  o r  c h a n g e d  c i r ­

c u m s t a n c e s  a f t e r  a n  a w a r d  m i g h t  r e v e a l  c o n s i d e r a t i o n s  w h i c h  s h o u l d  h a v e  

a f f e c t e d  t h e  b o a r d ' s  d i s p o s i t i o n .  S o m e  p r o v i s i o n  s h o u l d  b e  m a d e  t o

e n a b l e  a d j u s t m e n t  s u b s e q u e n t  t o  t h e  r e n d e r i n g  o f  t h e  a w a r d  s o  a s  t o  p r e -

3 8 4
v e n t  u n j u s t  e n r i c h m e n t  o r  i n a d e q u a t e  c o m p e n s a t i o n . "  O t h e r w i s e ,  i t  

h a s  b e e n  n o t e d ,  " i n f l a t i o n ,  r e - m a r r i a g e ,  u n e x p e c t e d  r e c o v e r y  o r  d e t e r ­

i o r a t i o n ,  o r  a n y  o f  t h e  t u r n s  o f  t h e  w h e e l  o f  f o r t u n e ' m a y  i n  t h e  e v e n t

3 8 5 *
r e n d e r  a n  a w a r d  t o o  l a r g e  o r  t o o  s m a l l . "  T h e s e  a r e  s o m e  o f  t h e  c o n ­

s i d e r a t i o n s  t h a t  w o u l d  f a v o r  t h e  m a k i n g  o f  p e r i o d i c  p a y m e n t s .  " R e v i e w -  

a b l e  p e r i o d i c a l  p a y m e n t s  a r e  t h e  o b v i o u s  s o l u t i o n ,  i n  t h e  i n t e r e s t s  o f  

b o t h  t h e  v i c t i m  a n d  p u b l i c  f u n d s ,  w i t h  t h e  p o w e r  t o  a w a r d  l u m p  s u m s  i n

^ ^ ^ R o b e r t  C h i l d r e s ,  " T h e  V i c t i m s , "  H a r p e r ' s  M a g a z i n e .  A p r i l ,

1 9 6 4 ,  p p .  1 6 1 - 1 6 2 .

3 8 4
" C o m p e n s a t i o n  t o  V i c t i m s  o f  V i o l e n t  C r i m e s , "  N o r t h w e s t e r n  

U n i v e r s i t y  L a w  R e v i e w ,  L X I  ( 1 9 6 6 ) ,  p .  9 9 .

383
A l e c  S a m u e l s ,  " C o m p e n s a t i o n  f o r  C r i m i n a l  I n j u r i e s  i n  B r i t a i n , "  

U n i v e r s i t y  o f  T o r o n t o  L a w  J o u r n a l ,  X V I I  ( 1 9 6 7 ) ,  p .  4 0 .
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a d d i t i o n  w h e r e  d e e m e d  b y  t h e  B o a r d  t o  b e  a p p r o p r i a t e ,  f o r  e x a m p l e ,  f o r

3 8 6
p a i n  a n d  s u f f e r i n g  w h i c h  h a s  c e a s e d . "  T h e r e  i s  c o n s i d e r a b l e  f l e x i ­

b i l i t y ,  i n  t h i s  r e s p e c t ,  i n  t h e  p l a n  o f  N e w  Z e a l a n d .  " I t s  s t a t u t e  i s  

u n i q u e  i n  e x p r e s s l y  p r o v i d i n g  t h a t  t h e  t r i b u n a l  m a y  v a r y  i t s  o r d e r  o n  

t h e  a p p l i c a t i o n  o f  t h e  a t t o r n e y  g e n e r a l ,  t h e  v i c t i m ,  a  d e p e n d e n t ,  o r

t h e  o f f e n d e r ,  h a v i n g  r e g a r d  t o  f r e s h  e v i d e n c e ,  c h a n g e  o f  c i r c u m s t a n c e s ,

3 8 7
o r  p a y m e n t  o f  o t h e r  c o m p e n s a t i o n . "  T h e  p r a c t i c e s  o f  N e w  Y o r k  a r e

a l s o  t o  b e  r e c o m m e n d e d ,  i n  t h i s  r e s p e c t :

S i n c e  p e r i o d i c  p a y m e n t s  a r e  m a d e  m o n t h l y ,  i n  b o t h  p r o ­

t r a c t e d  a n d  d e a t h  c a s e s ,  p e r i o d i c  c h e c k s  a r e  m a d e  e v e r y  f o u r  

m o n t h s  t o  d e t e r m i n e  i f  t h e  p a y m e n t s  s h o u l d  b e  c o n t i n u e d .  I n  

p r o t r a c t e d  c a s e s ,  i f  t h e  d o c t o r  a d v i s e s  t h a t  t h e  v i c t i m  i s  

a b l e  t o  r e t u r n  t o  w o r k ,  p a y m e n t s  a r e  s t o p p e d .

I n  d e a t h  c a s e s ,  i f  t h e r e  i s  a  c h a n g e  o f  d e p e n d e n c y  p a y ­

m e n t s  a r e  t h e n  s t o p p e d . 3 ^ 8

T h e  p r a c t i c e s  o f  t h e  j u r i s d i c t i o n s  h e r e  c o n s i d e r e d  r e g a r d i n g  t h e  t y p e s

o f  p a y m e n t s  m a d e  a r e  n o t e d  i n  T a b l e  1 4 .  I t  w o u l d  s e e m  t o  b e  b e s t  i f

t h e  c o m p e n s a t i o n  a u t h o r i t y  w e r e  g i v e n  t h e  p o w e r  t o  m a k e  a w a r d s  i n  t h e

f o r m  o f  l u m p - s u m ,  p e r i o d i c ,  a n d / o r  p a r t i a l  o r  e m e r g e n c y  p a y m e n t s  a s  t h e

3 8 9
c i r c u m s t a n c e s  o f  e a c h  c a s e  d i c t a t e .

386lbid.
3 8 7

" C o m p e n s a t i o n  t o  V i c t i m s  o f  V i o l e n t  C r i m e s , "  N o r t h w e s t e r n  

U n i v e r s i t y  L a w  R e v i e w ,  l o c .  c i t .  S e e  N e w  Z e a l a n d ,  S t a t u t e s  o f  N e w  

Z e a l a n d .  1 9 6 3 ,  N o .  1 3 4 ,  s e c .  2 1 .

3 8 8
N e w  Y o r k ,  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d ,  1 9 6 8  S e c o n d  

A n n u a l  R e p o r t .  L e g .  D o c .  ( 1 9 6 8 ) ,  N o .  1 0 0 ,  p .  9 .

3 8 9
C f .  G l e n n  E .  F l o y d ,  " V i c t i m  C o m p e n s a t i o n  P l a n s , "  A m e r i c a n  B a r  

A s s o c i a t i o n  J o u r n a l ,  L V  ( 1 9 6 9 ) ,  p .  1 6 0 .  M i c h a e l  P .  S m o d i s h ,  " B u t  W h a t  

A b o u t  t h e  V i c t i m ?  T h e  F o r e s a k e n  M a n  i n  A m e r i c a n  C r i m i n a l  L a w . "  o p .  c i t . ,  

p .  1 8 .  R o b e r t  C h i l d r e s ,  " C o m p e n s a t i o n  f o r  C r i m i n a l l y  I n f l i c t e d  P e r s o n a l  

I n j u r y . "  M i n n e s o t a  L a w  R e v i e w ,  o p .  c i t . ,  p .  2 7 9 .
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TABLE 14

T y p e s  o f  P a y m e n t s  M a d e  t o  V i c t i m s  o f  C r i m e

G r e a t  ,  

B r i t a i n ^  C a l i f . M a s s . ^ H a w a i i * *  N . Y . ®

M a r y ?  N e w  

l a n d  Z e a l a n d ®

l u m p  s u m X  X X X  X X  X

p e r i o d i c X  X X

i n t e r i m ,  e m e r g e n c y ,  

o r  p a r t i a l X  X X h X * '  X

^ G r e a t  B r i t a i n ,  C o m p e n s a t i o n  f o r  V i c t i m s  o f  C r i m e s  o f  V i o l e n c e .  

C m n d .  2 3 2 3 ,  p a r .  1 9 .

^ C a l i f o r n i a ,  G o v t .  C o d e ,  c h .  5 ,  A r t .  1 ,  s e c .  1 3 9 6 3 .

^ M a s s a c h u s e t t s ,  A n n o t a t e d  L a w s  o f  M a s s . ,  c h .  2 5 8 A ,  s e c . 6 .

* ^ H a w a i i ,  H a w a i i  R e v i s e d  S t a t u t e s .  V o l .  4 ,  c h .  3 5 1 ,  s e c .  3 5 1 - 6 1 .

® N e w  Y o r k  ,  M c K i n n e y ' s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d ,  

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c s .  6 3 2 ,  6 3 0 .

^ M a r y l a n d ,  A n n o t a t e d  C o d e  o f  M a r y l a n d ,  A r t .  2 6 A ,  s e c s .  1 3 ,  1 1 .

® N e w  Z e a l a n d ,  S t a t u t e s  o f  N e w  Z e a l a n d ,  1 9 6 3 ,  N o .  1 3 4 ,  s e c .  2 0 .

M a x i m u m  o f  $ 5 0 0 ,  t o  b e  d e d u c t e d  f r o m  f i n a l  a w a r d ,  e x c e s s  o v e r  

f i n a l  a w a r d  t o  b e  r e p a i d .

I s  T h e r e  a  M i n i m u m  L o s s  R e q u i r e d  f o r  C l a i m s ?

T h e r e  a r e  m o r e  c o n s i d e r a t i o n s  t o  b e  t a k e n  i n t o  a c c o u n t  w h e n  d e c i d i n g  

w h e t h e r  o r  n o t  t o  i m p o s e  a  m i n i m u m  l o s s  a m o u n t  f o r  t h e  d e t e r m i n a t i o n  o f  

v i c t i m  e l i g i b i l i t y  t h a n  m i g h t  f i r s t  b e  a p p a r e n t .  M o s t  o f  t h e s e  c o n s i d e r ­

a t i o n s  a r e  r e l a t e d  t o  c o n c e p a t i o n s  o f  d e s i r a b l e  b a l a n c e .  O n  t h e  o n e  

h a n d  t h e r e  i s  t h e  f e e l i n g  t h a t  n o  m i n i m u m  r e q u i r e m e n t  w o u l d  r e s u l t  i n  

t h e  b r i n g i n g  o f  m a n y  b u r d e n s o m e ,  t r i v i a l  c l a i m s ,  p e r h a p s  t o  t h e  e x t e n t
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t h a t  t h e  c o m p e n s a t i n g  a u t h o r i t y  w o u l d  b e  i m p e d e d  i n  i t s  e f f o r t s  t o  t a k e  

c a r e  o f  w h a t  w o u l d  g e n e r a l l y  b e  c o n s i d e r e d  m o r e  d e s e r v i n g ,  m o r e  s u b ­

s t a n t i a l  c l a i m s .  " A t  s o m e  u n d e t e r m i n a b l e  p o i n t ,  a l t h o u g h  t e c h n i c a l l y  a

p e r s o n  i s  a  v i c t i m  o f  c r i m e , "  i t  h a s  b e e n  s u g g e s t e d ,  " h i s  i n j u r y  i s  s o

3 9 0
m i n i m a l  t h a t  i t  m a y  w e l l  b e  i g n o r e d . "  T h i s  s o u n d s  r e a s o n a b l e  e x c e p t  

t h a t  w h a t  m i g h t  b e  c o n s i d e r e d  " t r i v i a l "  l o s s  t o  o n e  p e r s o n  m a y  r e a l l y

b e  c o n s i d e r a b l e  t o  a n o t h e r  p e r s o n .  T h e  c o m p e n s a t i o n  p r o g r a m ,  i t  i s

f e l t ,  s h o u l d  n o t  s e t  t h e  m i n i m u m  l o s s ,  i f  o n e  i s  a d o p t e d ,  s o  h i g h  t h a t  

t h o s e  w h o  i n c u r  w h a t  i s  f o r  t h e m  a  s u b s t a n t i a l  l o s s  a r e  a r b i t r a r i l y  

e x c l u d e d  f r o m  b e i n g  c o m p e n s a t e d .  A n o t h e r  f a c t o r  t o  b e  c o n s i d e r e d  i s  

t h a t :

s t u d i e s  h a v e  s h o w n  t h a t  m o s t  v i o l e n t  c r i m e s  o c c u r  i n  p o v e r t y -  

s t r i c k e n  u r b a n  a r e a s .  A s s u m i n g  t h i s  i s  t r u e ,  t h e  v i c t i m s  

w i l l  m o s t  l i k e l y  b e  p e r s o n s  o f  l i t t l e  o r  n o  i n c o m e ,  t o  w h o m  

a  l o s s  o f  e v e n  a  s m a l l  a m o u n t  m a y  b e  m u c h  m o r e  i n j u r i o u s  t h a n

a  l a r g e  l o s s  w o u l d  b e  t o  a  p e r s o n  o f  s u b s t a n t i a l  m e a n s .  T h e

p o s s i b l e  e v i l s  a n d  i n e q u i t i e s  t h a t  w o u l d  r e s u l t  f r o m  t h e  $ 1 0 0  

m i n i m u m  d e d u c t i o n  m a y  b e  e n o u g h  t o  l e a d  t o  i t s  a b a n d o n m e n t ,  o r

a t  l e a s t  a n  e q u i t a b l e  a p p l i c a t i o n  o n  a  c a s e  t o  c a s e  b a s i s .

I t  h a s  b e e n  s u g g e s t e d  t h a t  r e q u i r i n g  t h a t  m i n i m u m  l o s s e s  b e  s u s t a i n e d

b e f o r e  o n e  m i g h t  b e  e l i g i b l e  f o r  c o m p e n s a t i o n  " i s  p r o b a b l y  t h e  o n l y  w a y

3 9 2
t o  b e  s u r e  t h a t  a d m i n i s t r a t i v e  e x p e n s e s  d o  n o t  d w a r f  t h e  a c t u a l  b e n e f i t s . ”

A l t e r n a t i v e l y ,  h o w e v e r ,  t h e  p o i n t  h a s  b e e n  m a d e  t h a t  " t h e  a d m i n i s t r a ­

t i v e  c o s t s  t e n d  t o  b e  i n c u r r e d  a n y w a y  i n  i n v e s t i g a t i n g  a  c l a i m  t o  s e e

3 9 0
L e R o y  L .  L a m b o r n ,  " T o w a r d  A  V i c t i m  O r i e n t a t i o n  i n  C r i m i n a l  

T h e o r y , "  o p .  c i t . ,  p .  7 6 7 .

qgi
G l e n n  E l d o n  F l o y d ,  " M a s s a c h u s e t t s '  P l a n  t o  A i d  V i c t i m s  o f  

C r i m e , "  B o s t o n  U n i v e r s i t y  L a w  R e v i e w ,  X L V I I I  ( 1 9 6 8 ) ,  p .  3 6 7 .

3 9 2
" G r e a t  B r i t a i n  A p p r o v e s  C o m p e n s a t i o n  P r o g r a m  f o r  V i c t i m s  o f  

C r i m i n a l  V i o l e n c e , "  H a r v a r d  L a w  R e v i e w ,  o p .  c i t . ,  p .  1 6 8 6 .
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i f  i t  i s  e l i g i b l e  o r  n o t ,  a n d  t h e r e  i s  i n  f a c t  v e r y  l i t t l e  s a v i n g  e x c e p t

p e r h a p s  t h a t  s o m e  p o t e n t i a l  c l a i m a n t s  a r e  d e t e r r e d  f r o m  m a k i n g  a n y  c l a i m  

3 9 3
a t  a l l . "  T h e r e  a r e  a l s o  a d m i n i s t r a t i v e  p r a c t i c e s ,  s u c h  a s  t h o s e

d e v e l o p e d  b y  t h e  N e w  Y o r k  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d ,  w h i c h  c o u l d

b e  e m u l a t e d  b y  o t h e r  j u r i s d i c t i o n s  t o  m i n i m i z e  t h e  c o s t  o f  d e t e r m i n i n g

w h e t h e r  a  c l a i m  w a r r a n t s  i n v e s t i g a t i o n .  T h e r e ,  i n  1 9 6 8 - 6 9 ,

" t h e  n u m b e r  o f  c l a i m s  t h a t  w e r e  a c c e p t e d  a n d  i n v e s t i g a t e d  

w e r e  [ s i c ]  5 1 9  a n d  i n  a d d i t i o n  t o  t h a t  t h e r e  w e r e  w h a t  s h a l l  

b e  t e r m e d  i n q u i r i e s ,  1 3 0 7 .  T h e s e  i n q u i r i e s  w e r e  n o t  p r o ­

c e s s e d  b y  o p e n i n g  a  f i l e  a n d  s t a r t i n g  a n  i n v e s t i g a t i o n  i n  

v i e w  o f  t h e  l a c k  o f  i n f o r m a t i o n .  A c c o r d i n g l y ,  a  p r e l i m i n a r y  

i n v e s t i g a t i o n  w a s  c o n d u c t e d  t o  d e t e r m i n e  i f  t h e  c l a i m  w a s  o n e  

t h a t  s h o u l d  b e  a c c e p t e d  f o r  i n v e s t i g a t i o n .  T h i s  w a s  d o n e  t o  

s a v e  t h e  t i m e  o f  t h e  i n v e s t i g a t i v e  s t a f f .  T h i s  p r e l i m i n a r y  

i n v e s t i g a t i o n  w a s  d o n e  b y  t e l e p h o n e  a n d  l e t t e r  a n d  a  g r e a t  

s a v i n g  w a s  a c c o m p l i s h e d . " 3 9 4

E n l i g h t e n e d  a d m i n i s t r a t i v e  p r a c t i c e s  s u c h  a s  t h e s e  g o  f a r  i n  d i s c o u n t ­

i n g  t h e  c o n t e n t i o n s  t h a t  a d m i n i s t r a t i v e  c o s t s ,  e x c e p t  f o r  a  r a t h e r  h i g h  

minimum l o s s  r e q u i r e m e n t ,  w o u l d  b e  t o o  b u r d e n s o m e  t o  m a i n t a i n .  A n o t h e r

p o i n t  m a d e  a g a i n s t  t h e  m i n i m u m  l o s s  r e q u i r e m e n t  i s  t h a t  " a  j u r i s d i c t i o n a l

3 9 5
m i n i m u m  w o u l d  a l s o  t e m p t  v i c t i m s  t o  e x a g g e r a t e  t h e i r  l o s s . "  T h e  

p r a c t i c e s  o f  t h e  j u r i s d i c t i o n s  h e r e  e x a m i n e d ,  r e s p e c t i n g  m i n i m u m  l o s s  

r e q u i r e m e n t s  a r e  d e s c r i b e d  i n  T a b l e  1 5 .

^ ^ ^ A l e c  S a m u e l s ,  " C o m p e n s a t i o n  f o r  C r i m i n a l  I n j u r i e s  i n  B r i t a i n , "  

o p .  c i t . .  p .  3 8 .

3 9 4
N e w  Y o r k ,  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d ,  1 9 6 8  S e c o n d  A n n u a l  

R e p o r t ,  o p .  c i t . ,  p .  7 .

3 Q 5
R a l p h  W .  Y a r b o r o u g h ,  ' S .  2 1 5 5  o f  t h e  E i g h t y - N i n t h  C o n g r e s s —  

T h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  A c t , "  o p .  c i t . ,  p .  2 6 5 .
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TABLE 15

M i n i m u m  L o s s  R e q u i r e d  f o r  C o m p e n s a t i o n

G r e a t  B r i t a i n ^ L 5 0 ^

C a l i f o r n i a n o  m i n i m u m

M a s s a c h u s e t t s l o s s  o f  e a r n i n g s  o r  s u p p o r t  f o r  t w o  

c o n t i n u o u s  w e e k s  o r  o u t - o t - p o c k e t  

l o s s  o f  $ 1 0 0 .  A n y  a w a r d  g r a n t e d  i s  

s u b j e c t  t o  a  $ 1 0 0  d e d u c t i o n .

H a w a i i n o  m i n i m u m

N e w  Y o r k ^ l o s s  o f  e a r n i n g s  o r  s u p p o r t  f o r  t w o  

c o n t i n u o u s  w e e k s  o r  o u t - o f - p o c k e t  

l o s s  o f  $ 1 0 0 .

M a r y l a n d ® l o s s  o f  e a r n i n g s  o r  s u p p o r t  f o r  t w o  

c o n t i n u o u s  w e e k s  o r  o u t - o f - p o c k e t  

l o s s  o f  $ 1 0 0 .

N e w  Z e a l a n d n o  m i n i m u m

* G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  S i x t h  

R e p o r t ,  A c c o u n t s  f o r  t h e  y e a r  e n d e d  3 1 s t  M a r c h ,  1 9 7 0 ,  C m n d .  4 4 9 4 ,

O c t .  1 9 7 0 ,  p a r .  6  ( a ) ,  p .  2 0 .

^ " P a r a g r a p h  6  m a k e s  t h e  m i n i m u m  a m o u n t  o f  c o m p e n s a t i o n  L 5 0  i n  

a l l  c a s e s ;  t h e  p r o v i s i o n  i n  o r i g i n a l  p a r a g r a p h  5  ( c )  o f  a n  a l t e r n a t i v e  

m i n i m u m  o f  t h r e e  w e e k s '  l o s s  o f  e a r n i n g s ,  w h i c h  h a s  b e e n  f o u n d  t o  b e  

u n s a t i s i f a c t o r y  i n  o p e r a t i o n  a n d  t o  b r i n g  i n  r e l a t i v e l y  t r i v i a l  c a s e s ,  

i s  d i s c a r d e d . "  G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  

F i f t h  R e p o r t ,  A c c o u n t s  f o r  t h e  y e a r  e n d e d  3 1  M a r c h ,  1 9 6 9 ,  C m n d .  4 1 7 9 ,  

O c t .  1 9 6 9 ,  p .  2 7 .

^ M a s s a c h u s e t t s ,  A n n o t a t e d  L a w s  o f  M a s s . ,  c h .  2 5 8 A ,  s e c .  5 .

^ N e w  Y o r k ,  M c K i n n e y ' s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d ,  

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c .  6 2 6 .

^ M a r y l a n d ,  A n n o t a t e d  C o d e  o f  M a r y l a n d .  A r t .  2 6 A ,  s e c .  7 .

I s  T h e r e  a  M a x i m u m  P a y m e n t  T h a t  W i l l  B e  A w a r d e d ?

T h e  s e t t i n g  o f  a  s p e c i f i c  m a x i m u m  a w a r d  p e r  c a s e  i s  p r i m a r i l y  a  

r e f l e c t i o n  o f  t h e  c o n c e r n  t h a t  t h e  t o t a l  c o s t  o f  t h e  c o m p e n s a t i o n
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p r o g r a m  b e  k e p t  a s  l o w  a s  p o s s i b l e .  T o  s o m e  e x t e n t ,  t h i s  c o n c e r n  i s

j u s t i f i e d  b e c a u s e  o f  t h e  i n i t i a l  l a c k  o f  i n f o r m a t i o n  u p o n  w h i c h  t o  b a s e

c o s t  e x p e c t a t i o n s .  T h e r e  h a s  a l s o  b e e n  a  d e s i r e  o n  t h e  p a r t  o f  p o l i c y

m a k e r s  t o  k e e p  t h e  p r o g r a m  c o s t s  w i t h i n  l o w  p r o g r a m  a p p r o p r i a t i o n s .

" T h e  b i g g e s t  d e f e c t , "  a c c o r d i n g  t o  o n e  o b s e r v e r ,  " i n  A m e r i c a n  c r i m e

v i c t i m  c o m p e n s a t i o n  p l a n s  t o  d a t e  h a s  b e e n  t h e  l a c k  o f  a d e q u a t e  f i n a n c -  

3 9 6
i n g . "  T h e  o b j e c t s  o f  t h i s  c r i t i c i s m  a r e  a p p r o p r i a t i o n s  a m o u n t i n g  t o

f i v e - h u n d r e d - t h o u s a n d  d o l l a r s  i n  N e w  Y o r k  f o r  t h e  1 9 6 6 - 6 7  f i s c a l  y e a r ,

o n e - h u n d r e d - t h o u s a n d  d o l l a r s  i n  C a l i f o r n i a  f o r  t h e  1 9 6 5 - 6 6  f i s c a l  y e a r ,

3 9 7
a n d  e i g h t y - f o u r - t h o u s a n d  d o l l a r s  i n  N e w  Z e a l a n d  f o r  1 9 6 4 .

O b j e c t i v e l y ,  c o n s i d e r i n g  t h e  s t a t e d  p u r p o s e s  o f  c r i m e  c o m p e n s a t i o n  

l e g i s l a t i o n ,  c r i t i c i s m s  d i r e c t e d  a g a i n s t  t h e  i m p o s i t i o n  o f  r a t h e r  l o w  

m a x i m u m  p a y m e n t s  s e e m  v a l i d .  C o n s i d e r ,  f o r  e x a m p l e ,  t h e  f o l l o w i n g  c o n ­

c l u s i o n s  r e a c h e d  a f t e r  a n  a n a l y s i s  o f  M a s s a c h u s e t t s ’  t e n - t h o u s a n d - d o l l a r  

m a x i m u m  p a y m e n t :

T h e r e  a r e  t w o  o b v i o u s  s h o r t c o m i n g s  i n  t h i s  p r o v i s i o n .  F i r s t ,  

t h e  h o s p i t a l  a n d  m e d i c a l  e x p e n s e s  c o u l d  c o n s u m e  t h e  $ 1 0 , 0 0 0  

i n  w h i c h  e v e n t  t h e  v i c t i m  o r  h i s  d e p e n d e n t s  w o u l d  b e  l e f t  w i t h  

n o  f i n a n c i a l  a i d .  I f  f i n a n c i a l  a i d  i s  o n e  o f  t h e  m o t i v a t i n g  

f a c t o r s  o f  t h e  p l a n ,  a  m a x i m u m  f i g u r e  s h o u l d  b e  s e t  w i t h o u t  

t a k i n g  m e d i c a l  e x p e n s e s  i n t o  a c c o u n t .  S e c o n d ,  a  f a m i l y  w i t h  

s e v e r a l  s u r v i v i n g  d e p e n d e n t s  w i l l  r e c e i v e  t h e  s a m e  m a x i m u m  

a w a r d  a s  a  f a m i l y  w i t h  o n e  s u r v i v i n g  d e p e n d e n t .  O b v i o u s l y ,  

t h e  a c t  s h o u l d  a l l o w  s o m e  l e e w a y  i n  d e t e r m i n g  t h e  a m o u n t  o f  

t h e  a w a r d  c o n d i t i o n e d  o n  t h e  n u m b e r  o f  s u r v i v i n g  d e p e n d e n t s .

3 9 6
M i c h a e l  P .  S m o d i s h ,  " B u t  W h a t  A b o u t  t h e  V i c t i m ?  T h e  F o r e ­

s a k e n  M a n  i n  A m e r i c a n  C r i m i n a l  L a w , "  o p .  c i t . ,  p .  1 8 .

^ ^ ^ I b i d . .  p p .  1 8 - 1 9 .

G l e n n  E l d o n  F l o y d ,  " M a s s a c h u s e t t s ’  P l a n  t o  A i d  V i c t i m s  o f  

C r i m e , "  o p .  c i t . ,  p p .  3 6 7 - 3 6 8 .
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A n  a l t e r n a t i v e  m a x i m u m  t o  a  f l a t - r a t e  f i g u r e  i s  t h a t  a d o p t e d  b y  N e w

Z e a l a n d  a n d  d e s c r i b e d  i n  T a b l e  1 6 .  T h a t  p l a n  d o e s  m a k e  a l l o w a n c e s  f o r

v a r i a t i o n  i n  t h e  n u m b e r  o f  d e p e n d e n t s  o f  t h e  v i c t i m .  A n o t h e r  p o s s i b i l i t y

f o r  c o n s i d e r a t i o n  i s  t h e  s u g g e s t i o n  t h a t  " t h e  a v e r a g e  f a m i l y  i n c o m e  o f

3 9 9
t h e  U n i t e d  S t a t e s  f o r  t h e  l a s t  y e a r  c o u l d  b e  u s e d . "  S o m e  c h o i c e  o f  

a  m a x i m u m ,  i f  o n e  i s  t o  b e  i m p o s e d ,  o t h e r  t h a n  a  f l a t - r a t e  s e t  a m o u n t  

w o u l d  s e e m  t o  b e  p r e f e r a b l e .  T h e  n a t u r e  o f  t h e  m a x i m u m  p a y m e n t s  f o r  t h e  

j u r i s d i c t i o n s  e x a m i n e d  h e r e  i s  p r e s e n t e d  i n  T a b l e  1 6 .

S o m e  i n t e r e s t i n g  w o r k  h a s  b e e n  d o n e  t o  l e a r n  s o m e t h i n g  o f  p o p u l a r

a t t i t u d e s  r e g a r d i n g  t h e  r e l a t i v e  s e r i o u s n e s s  o f  d i f f e r e n t  o f f e n s e s  a n d

i n  t r a n s l a t i n g  t h e  r e s u l t i n g  r a t i o s  i n t o  m o n e y - v a l u e  r a t i o s .  F i r s t ,

t h r o u g h  i n t e r v i e w s  o f  a b o u t  1 , 0 0 0  s u b j e c t s  w h o  w e r e  a s k e d  t o  

g i v e  n u m e r i c a l  s c o r e s  o f  r e l a t i v e  s e r i o u s n e s s  o n  1 4 1  o f f e n s e s  

m a n y  o f  w h i c h  i n v o l v e d  b o d i l y  h a r m  t o  t h e  v i c t i m s ,  r a t i o  

s c a l e s  o f  t h e  s e r i o u s n e s s  o f  p h y s i c a l  i n j u r y  w e r e  c o n s t r u c t e d .

N e x t ,  t h e r e  w a s  a n  a s s u m p t i o n  m a d e  t h a t  t h e s e  r a t i o  s c a l e s ,  r e p r e s e n t i n g

c o m m u n i t y  e v a l u a t i o n ,  s h o u l d  m e a n  t h a t  " c e r t a i n  r a t i o s  o f  c o m p e n s a t i o n

s h o u l d  b e  m a i n t a i n e d .

O n e  w a y  o f  v i e w i n g  t h e s e  r a t i o s  i s  t o  p l o t  m o n e y  v a l u e s  

o n  o n e  a x i s  a n d  s e r i o u s n e s s  s c o r e s  o n  t h e  o t h e r  a x i s .  T h e  

r e s u l t s  s h o w  a b s o l u t e  m o n e y  v a l u e s  f a r  i n  e x c e s s  o f  w h a t  w e  

b e l i e v e  a n y  s t a t e  c o u l d  o r  w o u l d  p a y .  H o w e v e r ,  t h e  r a t i o s  o f  

t h e s e  m o n e y  v a l u e s  m a y  b e  u s e f u l  g u i d e s .  .  .  .  c o m p a r i n g  t h e  

l o g a r i t h m i c  i n c r e a s e  i n  m o n e y  v a l u e s  w i t h  t h e  i n c r e a s e  i n  

s e r i o u s n e s s  s c o r e s ,  w e  n o t e  t h a t  t h e  m o n e y  v a l u e  a t t a c h e d

3 9 9
L e R o y  G .  S c h u l t z ,  " T h e  V i o l a t e d ;  A  P r o p o s a l  t o  C o m p e n s a t e  

V i c t i m s  o f  V i o l e n t  C r i m e , "  S t .  L o u i s  U n i v e r s i t y  L a w  J o u r n a l ,  X  ( 1 9 6 5 ) ,  

p .  2 4 9 .

^ ^ ^ M a r v i n  E .  W o l f g a n g ,  " V i c t i m  C o m p e n s a t i o n  i n  C r i m e s  o f  P e r ­

s o n a l  V i o l e n c e , "  M i n n e s o t a  L a w  R e v i e w ,  L  ( 1 9 6 5 ) ,  p .  2 3 5 .

4°llbid., p. 238.
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TABLE 16

M a x i m u m  P a y m e n t  T h a t  W i l l  B e  A w a r d e d

G r e a t  B r i t a i n ^

C a l i f o r n i a ^

M a s s a c h u s e t t s * '

H a w a i i * ^

N e w  Y d r k ^

M a r y l a n d  

N e w  Z e a l a n d ®

T h e  r a t e  o f  l o s s  o f  e a r n i n g s  o r  e a r n i n g  c a p a c i t y  

w i l l  n o t  e x c e e d  t w i c e  t h e  a v e r a g e  o f  i n d u s t r i a l  

e a r n i n g s  ( a v e r a g e  w e e k l y  e a r n i n g s  f o r  m e n  2 1  y e a r s  

a n d  o v e r )  a t  t h e  t i m e  t h e  i n j u r y  w a s  s u s t a i n e d .

$ 5 , 0 0 0

$10,000
$10,000

$ 1 0 0  a  w e e k  f o r  l o s t  e a r n i n g s  o r  s u p p o r t ;  

a g g r e g a t e  a w a r d ,  $ 1 5 , 0 0 0

$ 1 5 , 0 0 0  f o r  t o t a l  d i s a b i l i t y  

$ 3 0 , 0 0 0  f o r  d e a t h

1 .  i n c a p a c i t y  f o r  w o r k ,  t e n  p o u n d s  5  s h i l l i n g s  a  

w e e k  p l u s  o n e  p o u n d  a  w e e k  f o r  d e p e n d e n t  w i f e  

a n d  t e n  s h i l l i n g s  a  w e e k  f o r  e a c h  m i n o r  d e p e n d e n t  

c h i l d ;  a g g r e g a t e  p e r i o d ,  s i x  y e a r s .

Z.  d e a t h ,  n i n e  p o u n d s  a  w e e k  p l u s  t e n  s h i l l i n g s  a  

w e e k  f o r  e a c h  m i n o r  d e p e n d e n t  c h i l d ;  a g g r e g a t e  

p e r i o d ,  s i x  y e a r s .

3 l.  o t h e r  p e c u n i a r y  l o s s  o r  e x p e n s e ,  o n e  t h o u s a n d  

p o u n d s .

4 .  p a i n  a n d  s u f f e r i n g  o f  v i c t i m ,  f i v e  h u n d r e d  p o u n d s .

G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  F i f t h  R e p o r t ,  

A c c o u n t s  f o r  t h e  y e a r ,  e n d e d  3 1 s t  M a r c h ,  1 9 6 9 ,  C m n d .  4 1 7 9 ,  O c t .  1 9 6 9 ,  p a r .

1 1 ( a ) ,  p .  2 5 .

^ C a l i f o r n i a ,  G o v t .  C o d e ,  c h .  5 ,  A r t .  1 ,  s e c .  1 3 9 6 4 .

^ M a s s a c h u s e t t s ,  A n n o t a t e d  L a w s  o f  M a s s . ,  c h .  2 5 8 A ,  s e c .  5 .

^ H a w a i i ,  H a w a i i  R e v i s e d  S t a t u t e s ,  V o l .  4 ,  c h .  3 5 1 ,  s e c .  3 5 1 - 6 2 ( b ) .

® N e w  Y o r k ,  M c K i n n e y ' s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d ,

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c .  6 3 1 ( 3 ) .

^ M a r y l a n d ,  A n n o t a t e d  C o d e  o f  M a r y l a n d ,  A r t .  2 6 A ,  s e c .  1 2 ( b ) .  

M a r y l a n d  f o l l o w s  t h e  s c a l e  o f  b e n e f i t s  o f  t h e  W o r k m e n ' s  C o m p e n s a t i o n  A c t ,  

A r t .  1 0 1 ,  s e c .  3 6 ,  e x c l u d i n g  s e c .  6 6 .

®New Zealand, Statutes of New Zealand, 1963, No. 134, sec. 19(3).
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t o  a  " h o s p i t a l i z a t i o n ’ '  i s  2 0  t i m e s  h i g h e r  t h a n  " t r e a t e d  a n d  

d i s c h a r g e d " ;  t h a t  " f o r c i b l e  r a p e "  i s  2 0 0  t i m e s  h i g h e r ,  a n d  

" d e a t h "  i s  1 0 , 0 0 0  t i m e s  h i g h e r  t h a n  " t r e a t e d  a n d  d i s c h a r g e d . "  

D i v i d i n g  t h r o u g h  o u r  a b s o l u t e  m o n e y  v a l u e s  b y  a  c o n s t a n t ,  

i . e . ,  1 0 0 ,  w e  s e e  t h a t  i f  a n  i n j u r y  l a b e l e d  " t r e a t e d  a n d  d i s ­

c h a r g e d "  w e r e  c o m p e n s a t e d  w i t h  $ 5 0 ,  " h o s p i t a l i z a t i o n "  w o u l d  

b e  $ 1 0 0 ,  " r a p e "  w o u l d  b e  $ 1 0 , 0 0 0 ,  a n d  " d e a t h "  w o u l d  b e  

$ 1 , 0 0 0 , 0 0 0 .  I f  t h e s e  r a t i o s  s e e m  u n r e a s o n a b l e ,  o u r  o n l y  

r e s p o n s e  i s  t h a t  t h e s e  a r e  t h e  r a t i o s  p r o v i d e d  b y  l a r g e  

s a m p l e s  o f  k n o w l e d g e a b l e  p o p u l a t i o n s . 4 0 2

S u c h  c o m p e n s a t i o n  r a t i o s  a s  t h e s e  w o u l d  o f  c o u r s e  b e  b a s e d  u p o n  d i f f e r e n t

c o n s i d e r a t i o n s  t h a n  p r e s e n t  c o m p e n s a t i o n  p r o g r a m s  a r e ,  b u t  t h e  c o n t r a s t

w i t h  c u r r e n t  l o w - l e v e l  m a x i m u m  p a y m e n t s  i s  r a t h e r  s t a r t l i n g .

S h o u l d  V i c t i m  P a r t i c i p a t i o n  B e  C o n s i d e r e d  i n  S e t t i n g  T h e  A m o u n t

o f  T h e  A w a r d ?

O p i n i o n s  v a r y  a s  t o  w h e t h e r  t h e r e  s h o u l d  b e  c o m p e n s a t i o n  p r o v i d e d  

w h e n  I n j u r i e s  o r  d e a t h  r e s u l t  f r o m  v i c t i m  p r e c i p i t a t i o n  o f  t h e  c r i m e .

" I t  i s  s i g n i f i c a n t  t o  r e m e m b e r , "  n o t e s  o n e  c o m m e n t a t o r ,  " t h a t  a n  i n j u r y  

r e s u l t i n g  f r o m  v i o l e n t  c r i m e  i s  n o  l e s s  a n  i n j u r y  b e c a u s e  t h e  o f f e n s e  

w a s  v i c t i m  p r e c i p i t a t e d .  .  .  .  E m p h a s i s  s h o u l d  b e  o n  t h e  i n j u r y  a n d  n o t  

s o l e l y  o n  h o w  i t  o c c u r r e d . O n  t h e  o t h e r  h a n d  t h e r e  s e e m s  t o  b e  a  

p r e v a i l i n g  a t t i t u d e  t h a t  t h e  p e r s o n  w h o  p r o v o k e s  a t t a c k  u p o n  h i m s e l f  o r  

w h o  p a r t i c i p a t e s  w i l l i n g l y  i n  t h e  c o m m i s s i o n  o f  a  c r i m e  s h o u l d  n o t  

r e c e i v e  t h e  s a m e  c o n s i d e r a t i o n  a s  t h e  p e r s o n  w h o  i s  a n  i n n o c e n t  v i c t i m  

o f  p e r s o n a l  a t t a c k  t h a t  p r o d u c e s  h a r m .  T h i s  a t t i t u d e  h a s  p r e v a i l e d  i n  

t h e  e n a c t m e n t  o f  t h e  c o m p e n s a t i o n  p r o g r a m s  h e r e  c o n s i d e r e d .  A l l  b u t

^ ^ ^ L e R o y  G .  S c h u l t z ,  " T h e  V i o l a t e d :  A  P r o p o s a l  t o  C o m p e n s a t e

V i c t i m s  o f  V i o l e n t  C r i m e , "  o p .  c i t . .  p .  2 4 7 .
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C a l i f o r n i a ' s  p l a n  i n c l u d e  p r o v i s i o n s  t o  r e d u c e  a w a r d s  o r  d i s a l l o w  c l a i m s  

o n  t h e  b a s i s  o f  v i c t i m  p r o v o c a t i o n  o r  p a r t i c i p a t i o n . * ^ *  " S u c h  a  p r o v i ­

s i o n  i n c l u d e d  i n  a  v i c t i m  c o m p e n s a t i o n  s t a t u t e , "  i t  h a s  b e e n  s a i d ,  " i s  

a n a l o g o u s  t o  t h e  a d o p t i o n  o f  a  c o m p a r a t i v e  n e g l i g e n c e  s t a n d a r d  f o r  c o m ­

p e n s a t i o n .  I t  s h o u l d  b e  i n c o r p o r a t e d  i n  a n y  f u t u r e  v i c t i m  c o m p e n s a t i o n  

p r o p o s a l s  i n a s m u c h  a s  i t  w o u l d  a c t  a s  a  d e t e r r e n t  t o  p r o v o c a t i o n  o f  

v i o l e n t  a c t s . " * ^ ^  C o n s i d e r a b l e  i n v e s t i g a t i o n  m a y  b e  n e c e s s a r y  i n  s o m e  

c a s e s  t o  d e t e r m i n e  w h e t h e r  a n d  t o  w h a t  e x t e n t  a  c r i m e  o f  v i o l e n c e  m a y  

h a v e  b e e n  v i c t i m  p r e c i p i t a t e d .  T h e  M a r y l a n d  C r i m i n a l  I n j u r i e s  C o m p e n ­

s a t i o n  B o a r d  h a s  f o u n d  t h a t  s u c h  i n v e s t i g a t i o n  h a s  b e e n  n e c e s s a r y  i n  

a p p r o x i m a t e l y  2 0  p e r c e n t  o f :  i t s  c a s e s . * ^ ^

I n t e n s i v e  i n v e s t i g a t i o n  r e q u i r e d  i n  c a s e s  w h e r e  v i c t i m  p r o v o c a t i o n  

i s  s u s p e c t e d  c a u s e s  d e l a y  " d u e  t o  a t t e m p t i n g  t o  l o c a t e  a n d  i n t e r v i e w  

r e t i c e n t  w i t n e s s e s . " * ^ ^  T h e  N e w  Y o r k  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d  

h a s  n o t e d  t h a t  i t s  " m o s t  e x t e n s i v e  i n v e s t i g a t i o n s  a r e  t h o s e  w h e r e  t h e r e  

i s  a  q u e s t i o n  o f  p r o v o c a t i o n . " * ^ ^

G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  F i f t h  

R e p o r t ,  A c c o u n t s  f o r  t h e  y e a r  e n d e d  3 1 s t  M a r c h ,  1 9 6 9 ,  C m n d .  4 1 7 9 ,  O c t .  

1 9 6 9 ,  p a r .  1 7 ,  p .  2 6 ;  M a s s a c h u s e t t s ,  A n n o t a t e d  L a w s  o f  M a s s a c h u s e t t s ,  

c h .  2 5 8 A ,  s e c .  6 ;  H a w a i i ,  H a w a i i  R e v i s e d  S t a t u t e s ,  V o l .  4 ,  c h .  3 5 1 ,  s e c .  

3 5 1 - 3 1  ( c ) ;  N e w  Y o r k ,  M c K i n n e y ' s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d ,  

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c .  6 3 1 ( 5 ) ;  M a r y l a n d ,  A n n o t a t e d  C o d e  

o f  M a r y l a n d ,  A r t .  2 6 A ,  s e c .  1 2 ( e ) ;  N e w  Z e a l a n d ,  S t a t u t e s  o f  N e w  Z e a l a n d ,  

1 9 6 3 ,  N o .  1 3 4 ,  s e c .  1 7 ( 3 ) .

* ^ ^ M i c h a e l  P .  S m o d i s h ,  " B u t  W h a t  A b o u t  t h e  V i c t i m ?  T h e  F o r e ­

s a k e n  M a n  i n  A m e r i c a n  C r i m i n a l  L a w , "  o p .  c i t . ,  p .  1 5 .

* ^ ^ M a r y l a n d ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  S e c o n d  A n n u a l  

R e p o r t ,  ( p r e - p r i n t e r s  c o p y )  J u l y  1 5 ,  1 9 7 1 ,  p .  5 .

* ^ ^ I b i d . ,  p .  4 .

*^®New York, 1970 Fourth Annual Report of the Crime Victims
Compensation Board, op. cit., p. 9.



203
I t  w o u l d  s e e m ,  b a s e d  u p o n  t h e  r e c o r d  o f  c l a i m s  d i s a l l o w e d  o r  r e d u c e d  

b e c a u s e  o f  v i c t i m  p r o v o c a t i o n ,  t h a t  a  d i s p r o p o r t i o n a t e  a m o u n t  o f  t h e  

c o m p e n s a t i o n  b o a r d s '  a t t e n t i o n  a n d  t i m e  i s  f o c u s e d  u p o n  t h e  q u e s t i o n  o f  

v i c t i m  p r o v o c a t i o n  a n d  i t s  s i g n i f i c a n c e .  O f  t h e  c l a i m s  a c c e p t e d  f o r  

d e c i s i o n  b y  t h e  N e w  Y o r k  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d  i n  1 9 6 8 ,  2 0 2  

w e r e  d i s a l l o w e d . P r o v o c a t i o n  b y  t h e  v i c t i m  a c c o u n t e d  f o r  t h e  d i s ­

a l l o w a n c e  o f  o n l y  8  o f  t h e s e  2 0 2  c l a i m s . I n  1 9 6 9 ,  o f  4 9 0  d e c i s i o n s  

m a d e  b y  t h e  N e w  Y o r k  B o a r d  i n  w h i c h  t h e r e  w e r e  n o  a w a r d s  m a d e ,  p r o v o -

4 1 1
c a t i o n  b y  t h e  v i c t i m  a c c o u n t e d  f o r  t h e  d i s a l l o w a n c e  o f  o n l y  6  c l a i m s .

O f  6 3 2  d e n i a l s  o f  a w a r d s  b y  t h e  N e w  Y o r k  B o a r d  i n  1 9 7 0 ,  v i c t i m  p r o v o c a ­

t i o n  a c c o u n t e d  f o r  o n l y  4  c l a i m s  b e i n g  d i s a l l o w e d . S m a l l  n u m b e r s  o f  

c l a i m s  d i s a l l o w e d  o r  a w a r d s  r e d u c e d  b e c a u s e  o f  v i c t i m  p r o v o c a t i o n  h a s  

a l s o  b e e n  t h e  e x p e r i e n c e  o f  o t h e r  j u r i s d i c t i o n s .  T h e  M a r y l a n d  C r i m i n a l  

I n j u r i e s  C o m p e n s a t i o n  B o a r d  i n  1 9 7 0 ,  d i s a l l o w e d  o n l y  7  c l a i m s  f o r  

v i c t i m  p r o v o c a t i o n  o u t  o f  a  t o t a l  o f  1 2 3  c l a i m s  d i s a l l o w e d . I n  1 9 6 9 ,

^ ^ ^ N e w  Y o r k ,  1 9 6 8  S e c o n d  A n n u a l  R e p o r t  o f  t h e  C r i m e  V i c t i m s  

C o m p e n s a t i o n  B o a r d ,  o p .  c i t . ,  p .  7 .

^ l^Ibid.
4 1 1

N e w  Y o r k ,  1 9 6 9  A n n u a l  R e p o r t  o f  t h e  C r i m e  V i c t i m s  C o m p e n s a ­

t i o n  B o a r d ,  o p .  c i t . .  p .  1 1 .

^ ^ ^ N e w  Y o r k ,  1 9 7 0  F o u r t h  A n n u a l  R e p o r t  o f  t h e  C r i m e  V i c t i m s  

C o m p e n s a t i o n  B o a r d ,  o p .  c i t . ,  p .  1 1 .

^^^Maryland, Criminal Injuries Compensation Board, Second
Annual Report, op. cit., pp. 2-3.
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t h e  M a r y l a n d  B o a r d  h a d  d i s a l l o w e d  o n l y  2  c l a i m s  f o r  v i c t i m  p r o v o c a t i o n

4 1 4
o u t  o f  a  t o t a l  o f  6 3  d i s a l l o w e d  c l a i m s .  I n  1 9 7 0 ,  t h e  H a w a i i  C r i m i n a l  

I n j u r i e s  C o m p e n s a t i o n  C o m m i s s i o n  c o n c l u d e d  t h a t  t h e r e  w a s  v i c t i m  p r o v o ­

c a t i o n  i n  1 3  c a s e s ;  i n  7  o f  t h o s e  c a s e s ,  c o m p e n s a t i o n  w a s  d e n i e d ;  i n  6

4 1 5
t h e  a w a r d s  w e r e  r e d u c e d  b y  p e r c e n t a g e s  r a n g i n g  f r o m  1 0  t o  4 0  p e r c e n t .

I n  G r e a t  B r i t a i n ,  t h e  v i c t i m ' s  c h a r a c t e r  a n d  w a y  o f  l i f e  a r e  a d d e d  t o

t h e  v i c t i m ' s  c o n d u c t  a s  b a s e s  f o r  r e d u c i n g  o r  d e n y i n g  a n  a w a r d . O u t

o f  a  t o t a l  o f  2 , 7 2 0  c l a i m s  d i s a l l o w e d  b e t w e e n  A u g u s t  1 ,  1 9 6 4  a n d  M a r c h

3 1 ,  1 9 7 0 ,  b y  t h e  B r i t i s h  B o a r d ,  t h e  a p p l i c a n t ' s  c o n d u c t ,  c h a r a c t e r ,  o r

w a y  o f  l i f e  a c c o u n t e d  f o r  4 2 1  c l a i m s  b e i n g  d i s a l l o w e d ;  t h i s  a m o u n t e d  t o

4 1 7
1 6  p e r c e n t  o f  t h e  t o t a l .  T h e  n u m b e r  a n d  p e r c e n t  o f  c l a i m s  r e d u c e d  

i n  a m o u n t  b y  t h e  B r i t i s h  B o a r d  i n  r e c e n t  y e a r s  h a v e  b e e n  a s  f o l l o w s :  

1 9 6 7 - 6 8 ,  1 4 8 ,  4  p e r c e n t ;  1 9 6 8 - 6 9 ,  2 3 2 ,  4  p e r c e n t ;  1 9 6 9 - 7 0 ,  3 4 0 ,  5  p e r ­

c e n t . " T h e  u s u a l  c l o s e  r e l a t i o n s h i p  b e t w e e n  v i c t i m  a n d  o f f e n d e r  i n  

c r i m e s  o f  v i o l e n c e  s h o u l d  l e a d  u s  t o  t e s t  t h e  e x t e n t  t o  w h i c h  t h e  c r i m e

i s  a  p r o d u c t  o f  t h a t  r e l a t i o n s h i p  a n d ,  a s  s u c h ,  h o w  m u c h  b o t h  v i c t i m  a n d

4 1 9
o f f e n d e r  c o n t r i b u t e d  t o w a r d  i t s  d e n o u e m e n t . "

4 1 4
M a r y l a n d ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  F i r s t  A n n u a l  

R e p o r t ,  o p .  c i t . .  p .  5 .

^ ^ ^ H a w a i i ,  T h i r d  R e p o r t  o f  t h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  

C o m m i s s i o n ,  o p .  c i t . ,  p p .  4 - 5 .

^ ^ ^ G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  S i x t h  

R e p o r t ,  o p .  c i t . ,  p .  2 2 ,  p a r .  1 7 .

^ ^ ^ I b i d . ,  p .  1 8 .

^ ^ ^ I b i d . ,  p .  9 .

^ ^ ^ L e R o y  G .  S c h u l t z ,  " T h e  V i c t i m - O f f e n d e r  R e l a t i o n s h i p , "  C r i m e  

a n d  D e l i n q u e n c y ,  X I V  ( 1 9 6 8 ) ,  p .  1 3 9 .
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A s  a n  a i d  t o  t h i s  e n d ,  i t  h a s  b e e n  s u g g e s t e d  t h a t  t h e  v i c t i m  " s h o u l d  b e  

e x a m i n e d  p s y c h i a t r i c a l l y  a l o n g  w i t h  t h e  o f f e n d e r A l s o ,  " t h e  v i c t i m ’ s  

p o l i c e  r e c o r d  s h o u l d  b e  c h e c k e d  a n d  h i s  r e p u t a t i o n  s h o u l d  b e  d e t e r m i n e d  

a s  a  m a t t e r  o f  r o u t i n e . T h e s e  p r a c t i c e s  s h o u l d  a t  l e a s t  i n d i c a t e  

t o  t h e  c o m p e n s a t i n g  a u t h o r i t y  t h o s e  c a s e s  t h a t  d e s e r v e  p a r t i c u l a r  s c r u ­

t i n y  a n d  e v a l u a t i o n  p r i o r  t o  t h e  m a k i n g  o f  a n  a w a r d .

W h e r e  c o m p e n s a t i o n  i s  t o  b e  r e d u c e d  o r  d e n i e d  b e c a u s e  o f  t h e  v i c t i m ' s  

c o n t r i b u t i o n  t o  t h e  c r i m e ,  t h e  m a n n e r  o f  s u c h  r e d u c t i o n  o r  d e n i a l  b e c o m e s  

o f  s i g n i f i c a n c e .  O f  t h e  j u r i s d i c t i o n s  m e n t i o n e d  a b o v e  w h e r e  s u c h  a c t i o n  

i s  r e q u i r e d ,  o n l y  t h e  H a w a i i  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  A c t  p r e ­

s c r i b e s  t h e  m a n n e r  o f  r e d u c i n g  a w a r d s .  T h e r e ,  " . . .  t h e  c o m m i s s i o n

s h a l l  r e d u c e  t h e  a m o u n t  o f  c o m p e n s a t i o n  i n  a c c o r d a n c e  w i t h  i t s  a s s e s s m e n t

422
o f  t h e  d e g r e e  o f  s u c h  r e s p o n s i b i l i t y  a t t r i b u t a b l e  t o  t h e  v i c t i m .

T h i s  a m o u n t s  t o  a  p e r c e n t a g e  r e d u c t i o n  o f  t h e  a w a r d  t h a t  w o u l d  o t h e r w i s e  

h a v e  b e e n  m a d e .  I f  t h e  v i c t i m  i s  d e e m e d  t o  b e  f i f t y  p e r c e n t  r e s p o n s i b l e  

f o r  t h e  c o m m i s s i o n  o f  t h e  c r i m e ,  h i s  a w a r d ,  i f  a n y ,  w i l l  b e  r e d u c e d  b y  

f i f t y  p e r c e n t .  T h r o u g h  i t s  r u l e - m a k i n g  p o w e r ,  t h e  C r i m i n a l  I n j u r i e s  C o m ­

p e n s a t i o n  B o a r d  i n  G r e a t  B r i t a i n  h a s  a d o p t e d  t h e  p r a c t i c e  o f  r e d u c i n g  

a w a r d s  a l s o  b y  t h e  p r e c e n t  o f  f a u l t  t h e  v i c t i m  i s  d e e m e d  t o  h a v e  h a d  

i n  t h e  c o m m i s s i o n  o f  t h e  c r i m e .  T h e r e  i s  a n  a d j u s t m e n t  o f  " t h e  p e r c e n t a g e

4 2 0 i b i d . .  p .  1 3 8 .

421
I b i d . ,  p .  1 3 7 .

4 2 2
H a w a i i ,  H a w a i i - - R e v i s e d  S t a t u t e s .  V o l .  4 ,  c h .  3 5 1 ,  s e c .  3 5 1 -  

3 1 ( c ) .  "
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i n  a c c o r d a n c e  w i t h  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  o f  t h e  c a s e .  '  T h e r e ,  

n o  a w a r d  i s  m a d e  " w h e r e  t h e  a p p l i c a n t  i s  t h e  a g g r e s s o r  o r  i s  p r o v o c a t i v e  

o r  a g r e e s  t o  f i g h t  o r  i s  p a r t y  t o  a  q u a r r e l  w h i c h  d e v e l o p s  i n t o  a  f i g h t  

a n d  s u s t a i n s  i n j u r i e s  w h i c h  h e  c o u l d  r e a s o n a b l y  h a v e  f o r e s e e n  w e r e  l i k e l y  

t o  r e s u l t . T h e  p e r c e n t a g e  r e d u c t i o n  o f  a n y  a w a r d  t h a t  m i g h t  b e  m a d e ,  

b a s e d  u p o n  t h e  v i c t i m ' s  c o n t r i b u t i o n ,  i s  o n e  w a y  o f  h a n d l i n g  t h e  r e d u c ­

t i o n  b u t  i t  m a y  n o t  b e  t h e  b e s t  w a y .

I t  i s  s u b m i t t e d  t h a t  t h i s  m a y  l e a d  t o  i n j u s t i c e ,  b e c a u s e  t h e  

p e r c e n t a g e  w i l l  b e  f i x e d  i n  r e l a t i o n  t o  t h e  c l a i m a n t ' s  " s h a r e  

o f  r e s p o n s b i l i t y "  a n d  n o t  a l s o  i n  r e l a t i o n  t o  t h e  e x t e n t  o f  

h i s  i n j u r y  a n d  h i s  l o s s  o f  e a r n i n g  c a p a c i t y .  . . .  A  p e r c e n t ­

a g e  a p p r o a c h  r e s u l t s  i n  t h e  v i c t i m  b e i n g  p u n i s h e d  p a r t l y  

a c c o r d i n g  t o  t h e  d e g r e e  o f  h i s  f a u l t ,  b u t  m a i n l y  a c c o r d i n g  

t o  t h e  e x t e n t  o f  h i s  i n j u r y ;  y e t  t h e  e x t e n t  o f  h i s  i n j u r y  i s  

o f t e n  f o r t u i t o u s ,  a n d  b e a r s  n o  d i r e c t  r e l a t i o n  t o  t h e  d e g r e e  

o f  h i s  f a u l t .  A  b e t t e r  m e t h o d  o f  d e a l i n g  w i t h  t h e  v i c t i m ' s  

f a u l t ,  t h e r e f o r e ,  w o u l d  b e  f o r  t h e  a u t h o r i t y  t o  a s s e s s  t h e  

r e d u c t i o n  a s  a  s p e c i f i c  s u m  o f  m o n e y ,  l i k e  a  f i n e ,  i n s t e a d  

o f  a  p r o p o r t i o n  o f  t h e  a c t u a l  l o s s .  T h i s  " t o r t  f i n e " ,  c o u l d  

t h e n  b e  d e t e r m i n e d  b y  t h e  v a r i o u s  f a c t o r s  r e l e v a n t  t o  t h e  

a s s e s s m e n t  o f  a  f i n e ,  i n c l u d i n g  t h e  f i n a n c i a l  p o s i t i o n  o f  t h e

o f f e n d e r . 4 2 5

T h e  a b o v e  s u g g e s t e d  m e t h o d  o f  p e n a l i z i n g  t h e  p a r t i c i p a t i n g  v i c t i m  w o u l d  

s e e m  t o  o f f e r  c e r t a i n  a d v a n t a g e s  o v e r  t h e  p e r c e n t a g e  r e d u c t i o n  m e t h o d .

T h e  s a m e  g e n e r a l  o b j e c t i v e  c o u l d  b e  a t t a i n e d  w i t h o u t  t h e  a r b i t r a r i n e s s  

i m p l i c i t  i n  t h e  p e r c e n t a g e  r e d u c t i o n .  I t  i s  s u g g e s t e d  t h a t  w h e r e  d i s ­

c r e t i o n  i s  a l l o w e d  t h e  c o m p e n s a t i n g  a u t h o r i t y ,  i t  g i v e  s e r i o u s  c o n s i d e r -

4 2 3
G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  F o u r t h  

R e p o r t ,  A c c o u n t s  f o r  t h e  y e a r  e n d e d  3 1 s t  M a r c h .  1 9 6 8 ,  C m n d .  3 8 1 4 ,

N o v .  1 9 6 8 ,  p .  9 .

^ ^ ^ I b i d . ,  p p .  8 - 9 .

R. Harris, "Compensation for Victims of Crimes of Vio­
lence," op. cit., p. 62.
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a t l o n  t o  t h e  a b o v e  s u g g e s t i o n  b e f o r e  a d o p t i n g  t h e  p e r c e n t a g e  r e d u c t i o n  

m e t h o d  o f  r e d u c i n g  a w a r d s .

S e x u a l  O f f e n s e s .  I n  G r e a t  B r i t a i n ,  s o  m u c h  c o n c e r n  w a s  s h o w n  i n  

t h e  p a r l i a m e n t a r y  c o n s i d e r a t i o n  o f  t h e  g o v e r n m e n t ’ s  c o m p e n s a t i o n  s c h e m e ^ ^ ^  

p r i o r  t o  i t s  i n a u g u r a t i o n ,  t h a t  a l l e g e d  s e x u a l  o f f e n s e s  w o u l d  l e a d  t o  

t h e  b r i n g i n g  o f  n u m e r o u s  c l a i m s ,  t h a t  t h e  B r i t i s h  s c h e m e  h a d  i n c l u d e d  

i n  i t  s p e c i f i c  d i r e c t i o n s  r e g a r d i n g  t h e  h a n d l i n g  o f  s u c h  c a s e s .  T h e  

s c h e m e  p r o v i d e s  t h a t ;

T h e  B o a r d  w i l l  s c r u t i n i s e  w i t h  p a r t i c u l a r  c a r e  a l l  a p p l i ­

c a t i o n s  i n  r e s p e c t  o f  s e x u a l  o f f e n c e s  o r  o t h e r  o f f e n c e s  a r i s ­

i n g  o u t  o f  a  s e x u a l  r e l a t i o n s h i p ,  i n  o r d e r  t o  d e t e r m i n e  

w h e t h e r  t h e r e  w a s  a n y  r e s p o n s i b i l i t y ,  e i t h e r  b e c a u s e  o f  

p r o v o c a t i o n  o r  o t h e r w i s e ,  o n  t h e  p a r t  o f  t h e  v i c t i m  .  .  .  a n d  

t h e y  w i l l  e s p e c i a l l y  h a v e  r e g a r d  t o  a n y  d e l a y  t h a t  h a s  o c c u r r e d  

i n  s u b m i t t i n g  t h e  a p p l i c a t i o n . ^ 2 7

T h e  l a s t  r e q u i r e m e n t  a b o v e  w o u l d  b e  m e t  w i t h  a p p r o v a l  b y  M r .  J u s t i c e

S t a b l e ,  " w h o  o b s e r v e d  i n  a  c a s e  o f  r a p e  a t  t h e  A s s i z e s  t h a t  h e  w i s h e d

t h a t  y o u n g  l a d i e s  w h o  g o t  r a p e d  w o u l d  s t o p  g e t t i n g  r a p e d  e a r l i e r  i n  t h e

4 2 8
p r o c e e d i n g s  t h a n  t h e y  d o . "  S i n c e  t h e r e  w a s  n o  e x p e r i e n c e  u p o n  w h i c h  

p r o j e c t i o n s  o f  c l a s s e s  o f  c l a i m s  b r o u g h t  c o u l d  b e  m a d e  a n d  w h a t  l i t t l e  

r e s e a r c h  h a d  b e e n  d o n e  s u g g e s t e d  a p p r e c i a b l e  v i e t i m - o f f e n d e r  c o o p e r a t i o n

C f .  G r e a t  B r i t a i n ,  " C r i m e s  o f  V i o l e n c e  ( C o m p e n s a t i o n  f o r  

V i c t i m s ) , "  P a r l i a m e n t a r y  D e b a t e s  ( C o m m o n s ,  6 9 4  ( M a y  5 ,  1 9 6 4 ) ,  c o l s .  

1 1 6 6 - 1 1 6 7 ;  G r e a t  B r i t a i n ,  " C r i m e s  o f  V i o l e n c e :  C o m p e n s a t i o n  f o r  t h e

V i c t i m , "  P a r l i a m e n t a r y  D e b a t e s  ( L o r d s ) ,  2 4 5  ( D e c .  5 ,  1 9 6 4 ) ,  c o l s .  2 6 4 -  

2 6 5 .

4 2 7
G r e a t  B r i t a i n ,  C o m p e n s a t i o n  f o r  V i c t i m s  o f  C r i m e s  o f  V i o l e n c e ,  

C m n d .  2 3 2 3 ,  o p .  c i t . ,  p a r .  1 6 ,  p .  6 .

4 2 8
G r e a t  B r i t a i n ,  " C r i m e s  o f  V i o l e n c e :  C o m p e n s a t i o n  f o r  V i c t i m s , "

o p .  c i t . .  c o l .  2 5 8  ( r e m a r k s  o f  L o r d  M a n c r o f t ) .
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i n  s e x u a l  o f f e n s e s ,  t h e  c o n c e r n  e v i d e n c e d  a b o u t  t h e  p o t e n t i a l  b r i n g i n g

o f  f r a u d u l e n t  c l a i m s  i n v o l v i n g  s e x u a l  o f f e n s e s  i s  u n d e r s t a n d a b l e .  S i n c e

t h e r e  h a s  b e e n  s o m e  e x p e r i e n c e  i n  a d m i n i s t e r i n g  c o m p e n s a t i o n  p r o g r a m s  i t

i s  n o w  r e a l i z e d  t h a t  m o s t  o f  t h e s e  e a r l y  f e a r s  w e r e  w i t h o u t  j u s t i f i c a t i o n

s o  f a r  a s  t h e r e  b e i n g  a  p r o b l e m  w i t h  t h e  b r i n g i n g  o f  n u m e r o u s  f r a u d u l e n t

c l a i m s  i s  c o n c e r n e d .  S p e a k i n g  t o  t h i s  p o i n t ,  t h e  C h a i r m a n  o f  t h e  B r i t i s h

C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d  r e m a r k e d  t h a t :

I t  w a s  o b v i o u s l y  t h o u g h t  a t  t h e  t i m e  t h a t  t h e  S c h e m e  c a m e  

i n t o  o p e r a t i o n  t h a t  w e  s h o u l d  b e  s w a m p e d  w i t h  c l a i m s  o f  t h i s  

t y p e ,  b u t  t h i s  h a s  n o t  p r o v e d  t o  b e  t h e  c a s e .  W e  h a v e  

e x a m i n e d  t h e  f i r s t  8 8 0  c a s e s  w h i c h  w e  h a v e  d i s p o s e d  o f ,  a n d  

t h e r e  h a v e  b e e n  o n l y  s e v e n  c a s e s  o f  r a p e  a n d  f i f t e e n  o f  

i n d e c e n t  a s s a u l t .  O b v i o u s l y ,  t h e  s e x u a l  s i d e  o f  t h e  m a t t e r  

h a s  n o t  p r o d u c e d  t h e  n u m b e r  o f  a p p l i c a t i o n s  t h a t  w a s  

e x p e c t e d . 4 3 0

S o  f a r .  a s  v i c t i m  p r o v o c a t i o n  o r  c o o p e r a t i o n  i n  s e x u a l  o f f e n s e s  i s  c o n ­

c e r n e d ,  d o u b t  h a s  r e c e n t l y  b e e n  c a s t  u p o n  t h e  v a l i d i t y  o f  c o n t e n t i o n s

4 2 9
C f .  L .  R a d z i n o w i c z ,  S e x u a l  O f f e n c e s :  A  R e p o r t  o f  t h e  C a m b r i d g e

D e p a r t m e n t  o f  C r i m i n a l  S c i e n c e  ( L o n d o n :  M a c m i l l a n  a n d  C o . ,  1 9 5 7 ) ,  p p .  

8 4 - 8 5 ,  1 0 3 - 1 0 4 .  T h i s  s y s t e m a t i c  s c r u t i n y  o f  s e x u a l  c r i m e  i n  G r e a t  B r i t a i n  

i n  t h e  e a r l y  1 9 5 0 ' s  i n v o l v e d  1 , 9 9 4  v i c t i m s  o f  i n d i c t a b l e  s e x u a l  o f f e n c e s .  

8 2 %  o f  t h e  v i c t i m s  w e r e  c h i l d r e n  u n d e r  1 6  y e a r s  o f  a g e .  I n  4 0 %  o f  t h e  

c a s e s  t h e r e  w a s  n o  i n d i c a t i o n  o f  r e s e n t m e n t  o r  o b j e c t i o n  b y  t h e  v i c t i m s .

I n  6 0 %  t h e r e  w a s  " s o m e  o b j e c t i o n  o r  r e s e n t m e n t  b y  t h e  v i c t i m s ,  a t  t h e  

t i m e  o f  t h e  o f f e n s e  o r  l a t e r ,  b u t  i n  m a n y  o f  t h e s e  c a s e s  i t  c o u l d  n o t  

b e  r e g a r d e d  a s  p o s i t i v e  o r  a c t i v e  r e s i s t a n c e  t o  t h e  o f f e n d e r . " ;  J o s e p h  

W e i s s  e t  a l . ,  " A  S t u d y  o f  G i r l  S e x  V i c t i m s , "  T h e  P s y c h i a t r i c  Q u a r t e r l y .  

X X I X  ( J a n .  1 9 5 5 ) ,  p p .  2 - 3 .  T h i s  C a l i f o r n i a  s t u d y  i n v o l v e d  7 3  g i r l s  w h o  

w e r e  v i c t i m s  o f  a d u l t  s e x  o f f e n d e r s ;  4 4  w e r e  p a r t i c i p a n t  v i c t i m s  ( " t h o s e  

w h o  t o o k  p a r t  i n  i n i t i a t i n g  a n d  m a i n t a i n i n g  t h e  r e l a t i o n s h i p " ) ;  a n d  a  

l a t e r  s t u d y ,  J o h n  H .  G a g n o n ,  " F e m a l e  C h i l d  V i c t i m s  o f  S e x  O f f e n s e s , "

S o c i a l  P r o b l e m s ,  X I I  ( F a l l  1 9 6 5 ) ,  p p .  1 7 6 - 1 9 2 .  T h i s  s t u d y  o f  3 3 3  f e m a l e s  

r e p o r t i n g  a  s e x u a l  e x p e r i e n c e  w i t h  a n  a d u l t  b e f o r e  t h e  a g e  o f  1 3  s h o w e d  

t h a t  i n  8 %  o f  t h e  c a s e s  t h e r e  w a s  v i c t i m  c o l l a b o r a t i o n  a n d  t h a t  f o r  1 5 . 6 %  

o f  t h e  c o l l a b o r a t i v e  v i c t i m s ,  t h e  s e x u a l  e x p e r i e n c e  w a s  c o i t u s .

^^^Walker Carter, "The Work of the Criminal Injuries Compensation
Board," op. cit., p. 49.
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t h a t  i t  i s  p r e s e n t  i n  a s  m a n y  c a s e s  a s  e a r l i e r  s t u d i e s  w o u l d  i n d i c a t e .

I s r a e l i  C r i m i n o l o g i s t  M e n a c h e m  A m i r

b e l i e v e s  t h a t  f e w e r  t h a n  2 0 %  o f  r a p e s  a r e  p r e c i p i t a t e d  b y  

t h e  w o m a n ' s  b e i n g  " n e g l i g e n t  o r  r e c k l e s s  o r  s e d u c t i v e . "

P h i l a d e l p h i a  P s y c h i a t r i s t  J o s e p h  P e t e r s  a l s o  t h i n k s  t h a t  

t h e  v i c t i m  o f  s e x u a l  a s s a u l t  i s  l e s s  o f t e n  a t  f a u l t  t h a n  i s  

g e n e r a l l y  b e l i e v e d .  T o  r e s o l v e  t h e  c o n t r o v e r s y ,  h e  a n d  h i s  

c o l l e a g u e s  h a v e  j u s t  b e g u n  a  s t u d y  t h a t  c a l l s  f o r  e x h a u s t i v e  

i n t e r v i e w i n g  o f  e v e r y  P h i l a d e l p h i a  r a p e  v i c t i m  o v e r  t h e  n e x t  

f o u r  y e a r s . * 3 1

T h e  r e s u l t s  o f  t h i s  p r o l o n g e d  i n v e s t i g a t i o n  s h o u l d  r e s o l v e  s o m e  o f  t h e  

d o u b t  a n d  u n c e r t a i n t y  t h a t  e x i s t s  i n  t h i s  a r e a  o f  v i c t i m - o f f e n d e r  r e l a ­

t i o n s h i p s .  R e g a r d l e s s  o f  t h e  o u t c o m e  o f  t h i s  r e s e a r c h  e f f o r t ,  i t  w o u l d  

s e e m  t o  b e  d e s i r e a b l e  " t o  s p e c i f i c a l l y  r e q u i r e  c e r t a i n  t y p e s  o f  e v i d e n c e  

s u c h  a s  t h e  r e p o r t  o f  a n  a t t e n d i n g  p h y s i c i a n  o r  a  l a t e r  p s y c h i a t r i c

4 3 2
e x a m i n a t i o n  i n  o r d e r  t o  w a r r a n t  r e c o v e r y  i n  s e x  o f f e n s e  i n j u r y  c a s e s . "

M u s t  V i c t i m  " N e e d "  B e  P r e s e n t ?

" N e e d "  i s  a  p r e r e q u i s i t e  t o  t h e  a w a r d i n g  o f  c o m p e n s a t i o n  i n  t h r e e

4 3 3
o f  t h e  j u r i s d i c t i o n s  w h o s e  p r a c t i c e s  a r e  e x a m i n e d  h e r e .  C a l i f o r n i a ,

4 3 4  4 3 5
N e w  Y o r k ,  a n d  M a r y l a n d  h a v e  n e e d  r e q u i r e m e n t s .  I n  C a l i f o r n i a ,

p r i o r  t o  t h e  h e a r i n g  o f  a  c l a i m  b y  t h e  B o a r d  o f  C o n t r o l ,  t h e  A t t o r n e y

^ ^ ^ " I s  t h e  V i c t i m  G u i l t y ? "  T i m e ,  J u l y  5 ,  1 9 7 1 ,  p .  4 2 .

4 3 2
" C o m p e n s a t i o n  t o  V i c t i m s  o f  V i o l e n t  C r i m e s , "  N o r t h w e s t e r n  

U n i v e r s i t y  L a w  R e v i e w ,  o p .  c i t . ,  p .  9 6 .

^ ^ ^ C a l i f o r n i a ,  G o v t .  C o d e ,  c h .  5 ,  A r t .  1 ,  s e c s .  1 3 9 6 0 ,  1 3 9 6 3 .

^ ^ ^ N e w  Y o r k ,  M c K i n n e y ' s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d , 

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c .  6 3 1 ( 6 ) .

*^^Maryland, Annotated Code of Maryland, Art. 26A, sec 12(f).
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G e n e r a l  i s  r e q u i r e d  t o  e x a m i n e ,  a m o n g  o t h e r  t h i n g s ,  " t h e  c l a i m a n t ' s  

f i n a n c i a l  c o n d i t i o n . A t  t h e  h e a r i n g ,  t h e  n e e d  o f  t h e  c l a i m a n t  i s  

o n e  o f  t h e  i t e m s  e v a l u a t e d  a n d  u n l e s s  t h e  c l a i m a n t  i s  f o u n d  t o  b e  " n e e d y "  

n o  a w a r d  w i l l  b e  m a d e .  A  n e e d  r e q u i r e m e n t  m a k e s  a  v i c t i m  c o m p e n s a t i o n  

p r o g r a m  a  m i n i m a l  p r o g r a m  a n d  i f  s e v e r e l y  i n t e r p r e t e d  a n d  a p p l i e d  m a y  

m a k e  t h e  p r o g r a m  s o  r e s t r i c t e d  t h a t  f e w  w h o  a r e  v i c t i m s  o f  c r i m e  w i l l  

b e  e l i g i b l e  f o r  a w a r d s  f r o m  t h e  c r i m e  c o m p e n s a t i o n  p r o g r a m .  A  t e n t a t i v e  

c o n c l u s i o n  r e g a r d i n g  C a l i f o r n i a ' s  p r o g r a m  i s  " t h a t  t h e  p r o g r a m  w a s  s o  

t i g h t l y  d r a w n  t h a t  i t  d e f e a t e d  i t s  o w n  p u r p o s e s  a n d  m a n a g e d  o n l y  t o  

a b s o r b  w i t h i n  i t  a  f e w  i n d i v i d u a l s  w h o  f o r  s p e c i a l  r e a s o n s ,  s u c h  a s  

f a i l u r e  t o  m e e t  r e s i d e n c y  r e q u i r e m e n t s ,  h a d  n o t  o t h e r w i s e  q u a l i f i e d  f o r  

w e l f a r e  a s s i s t a n c e . T h e  l a n g u a g e  o f  t h e  n e e d  r e q u i r e m e n t s  o f  t h e  

N e w  Y o r k  a n d  M a r y l a n d  s t a t u t e s  i s  t h e  s a m e .  B o t h  r e q u i r e  " s e r i o u s  f i n ­

a n c i a l  h a r d s h i p "  a n d  a  c o n s i d e r a t i o n  o f  " a l l  o f  t h e  f i n a n c i a l  r e s o u r c e s  

4 3 8
o f  t h e  c l a i m a n t . "  T h e  s a m e  p r o v i s i o n  o f  t h e  N e w  Y o r k  s t a t u t e  p r o v i d e s  

t h a t  t h e  c o m p e n s a t i o n  b o a r d  " s h a l l  e s t a b l i s h  s p e c i f i c  s t a n d a r d s  b y  r u l e  

f o r  d e t e r m i n i n g  s u c h  s e r i o u s  f i n a n c i a l  h a r d s h i p . "  T h i s  p r o v i s i o n ,  t h e  

M a r y l a n d  l a w  o m i t s .  I n  c o m p l i a n c e  w i t h  t h i s  d i r e c t i v e ,  t h e  N e w  Y o r k  

C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d  h a s  a d o p t e d  r u l e s  w h i c h  m a k e  t h e  N e w  

Y o r k  p r o g r a m  l e s s  r e s t r i c t i v e  t h a n  t h e  l a n g u a g e  o f  t h e  s t a t u t e  w o u l d

^ ^ ^ C a l i f o r n i a ,  G o v t .  C o d e ,  c h .  5 ,  A r t .  1 ,  s e c .  1 3 9 6 3 .

^ ^ ^ G i l b e r t  G e i s ,  " S t a t e  C o m p e n s a t i o n  T o  V i c t i m s  o f  V i o l e n t  

C r i m e , "  o p .  c i t . ,  p .  1 7 4 .

4 3 8
N e w  Y o r k ,  M c K i n n e y ' s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d ,  

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c .  6 3 1 ( 6 ) ;  M a r y l a n d ,  A n n o t a t e d  C o d e  

o f  M a r y l a n d .  A r t .  2 6 A ,  s e c .  1 2 ( f ) .
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s e e m  t o  i n t e n d .  T h e s e  r u l e s  a l l o w  " t h e  B o a r d  M e m b e r ,  i n  h i s  d i s c r e t i o n ,  

t o  e x e m p t  f r o m  t h e  f i n a n c i a l  r e s o u r c e s  t h e  c l a i m a n t ' s  h o m e ,  h i s  a u t o m o ­

b i l e ,  t o o l s  a n d  a n  a m o u n t  o f  h i s  s a v i n g s  n o t  e x c e e d i n g  o n e  y e a r ' s  a n n u a l  

4 3 9
e a r n i n g s . "  O t h e r  f a c t o r s  g i v e n  s p e c i a l  c o n s i d e r a t i o n  a s  t h e  c a s e  i s  

t h o u g h t  t o  w a r r a n t  a r e  t h e  a g e  o f  t h e  c l a i m a n t  a n d  t h e  p h y s i c a l  a n d / o r  

m e n t a l  c o n d i t i o n  o f  t h e  c l a i m a n t  a n d / o r  h i s  d e p e n d e n t s . G i v e n  t h e  

n a t u r e  o f  t h e  N e w  Y o r k  s t a t u t e ,  t h e s e  r u l e s  w o u l d  s e e m  t o  m o d i f y  t h e  

" s e r i o u s  f i n a n c i a l  h a r d s h i p "  r e q u i r e m e n t  s o m e w h a t .  I t  i s  s u g g e s t e d  t h a t  

t h e s e  r u l e s  m a k e  N e w  Y o r k ' s  c o m p e n s a t i o n  p r o g r a m  b e t t e r  t h a n  i t  o t h e r ­

w i s e  w o u l d  b e .  I t  d o u l d  s e e m  t h a t  i f  n e e d  r e q u i r e m e n t s  a r e  s t r i c t l y  

i m p o s e d ,  t h e  n e t  r e s u l t  o f  a  c r i m e  c o m p e n s a t i o n  p r o g r a m  w o u l d  b e  t o  

s i m p l y  g i v e  p r e f e r e n c e  t o  t h e  v i c t i m  o f  c r i m e  f o r  w e l f a r e  a s s i s t a n c e .

T h e  a d m i n i s t r a t i o n  o f  a  n e e d  r e q u i r e m e n t  a d d s  c o n s i d e r a b l y  t o  t h e  w o r k  

l o a d  o f  t h e  b o a r d s  m e n t i o n e d  a b o v e .  " T h e  m o s t  d i f f i c u l t  p r o b l e m , "  

e x p e r i e n c e d  b y  t h e  N e w  Y o r k  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d ,  " i s  t h e  

q u e s t i o n  o f  s e r i o u s  f i n a n c i a l  h a r d s h i p . B o t h  t h e  N e w  Y o r k  a n d  

M a r y l a n d  c o m p e n s a t i o n  b o a r d s  h a v e  n o t e d  t h a t  i n v e s t i g a t i o n s  t o  v e r i f y

t h e  f i n a n c i a l  r e s o u r c e s  o f  t h e  c l a i m a n t  d e l a y  t h e  d i s p o s i t i o n  o f  c l a i m s

4 4 2
a n d  c o n t r i b u t e  t o  t h e  b a c k l o g  o f  c a s e s .  ' T h e  N e w  Y o r k  B o a r d  h a s  f o u n d

4 3 9
N e w  Y o r k ,  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d ,  1 9 6 9  A n n u a l  

R e p o r t .  o p .  c i t . ,  p .  1 1 .

440lbid.
4 4 1

1 9 6 9  A n n u a l  R e p o r t ,  o p .  c i t . .  p .  1 1 .

4 4 2 New York, 1968 Second Annual Report of the Crime Victims
Compensation Board, op. cit., p. 10; Maryland, Criminal Injuries Compen­
sation Board, First Annual Report, op. cit., p. 7.
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t h a t  m a n y  c l a i m a n t s  a r e  r e l u c t a n t  t o  d i s c u s s  o r  r e v e a l  t h e i r  f i n a n c i a l  

r e s o u r c e s  t o  t h e  B o a r d ’ s  i n v e s t i g a t o r s .  I f  t h e y  r e f u s e  t o  d i v u l g e  s u c h  

i n f o r m a t i o n ,  t h e  B o a r d  h a s  n o t e d  t h a t  i t  h a s  " n o  a l t e r n a t i v e  b u t  t o  d e n y  

a n  a w a r d . I n  1 9 6 9 ,  t h e  M a r y l a n d  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  

B o a r d  a c c e p t e d  a n d  i n v e s t i g a t e d  2 4 0  c l a i m s ;  i n  a d d i t i o n  i t  d i s p o s e d  o f  

a b o u t .  1 , 0 0 0  i n q u i r i e s  w i t h o u t  o p e n i n g  a  f i l e  o r  s t a r t i n g  a n  i n v e s t i g a ­

t i o n  b e c a u s e  t h e  S e c r e t a r y  o f  t h e  B o a r d  f o u n d  i n  a  p r e l i m i n a r y  e x a m i n a ­

t i o n  t h a t  t h e  e l i g i b i l i t y  r e q u i r e m e n t s  o f  t h e  M a r y l a n d  s t a t u t e  c o u l d  

n o t  b e  m e t . ^ ^ ^  " O f  t h e  2 4 0  c l a i m s  a c c e p t e d  a n d  f i l e d ,  t h e r e  w e r e  1 0 5  

d e c i s i o n s  r e n d e r e d ,  o f  w h i c h  4 2  a w a r d s  w e r e  m a d e  a n d  6 3  w e r e  d i s a l l o w e d .  

A m o n g  t h e  r e a s o n s  f o r  d i s a l l o w a n c e ,  " n o  s e r i o u s  f i n a n c i a l  h a r d s h i p "  

a c c o u n t e d  f o r  2 3  r e f u s a l s  t o  m a k e  a w a r d s ;  " f a i l u r e  t o  f u r n i s h  i n f o r m a ­

t i o n "  a c c o u n t e d  f o r  1  r e f u s a l . I n  1 9 7 0 ,  t h e  M a r y l a n d  B o a r d  a c c e p t e d  

a n d  i n v e s t i g a t e d  3 0 8  c l a i m s  a n d  r e j e c t e d  i n  a  p r e l i m i n a r y  f a s h i o n  

m e n t i o n e d  a b o v e  a n  a d d i t i o n a l  1 , 5 0 0  i n q u i r i e s . " O f  t h e  3 0 8  c l a i m s  

a c c e p t e d  a n d  f i l e d ,  t h e r e  w e r e  2 3 4  d e c i s i o n s  r e n d e r e d ,  o f  w h i c h  1 1 1  

a w a r d s  w e r e  m a d e  a n d  1 2 3  w e r e  d i s a l l o w e d . O f  t h e  1 2 3  d i s a l l o w a n c e s ,  

6 0  w e r e  d u e  t o  " n o  s e r i o u s  f i n a n c i a l  h a r d s h i p "  a n d  4  w e r e  d u e  t o  " f a i l u r e  

t o  f u r n i s h  i n f o r m a t i o n .

4 4 3
1 9 6 9  A n n u a l  R e p o r t ,  o p .  c i t . ,  p .  9 .

4 4 4
F i r s t  A n n u a l  R e p o r t ,  o p .  c i t . ,  p .  5 .

4 4 7
S e c o n d  A n n u a l  R e p o r t ,  o p .  c i t . ,  p .  2 ,

448lbld.
***Ibid.. p. 3.
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I n  1 9 6 8 ,  t h e  N e w  Y o r k  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d  a c c e p t e d  a n d  

i n v e s t i g a t e d  5 1 9  c l a i m s  a n d  r e f u s e d  a n  a d d i t i o n a l  1 , 3 0 7  i n q u i r i e s  a f t e r  

p r e l i m i n a r y  e x a m i n a t i o n s  s h o w e d  t h a t  t h e  r e q u i r e m e n t s  o f  t h e  N e w  Y o r k  

s t a t u t e  c o u l d  n o t  b e  m e t . ^ ^ ^  " O f  t h e  5 1 9  c l a i m s  a c c e p t e d  a n d  f i l e d  t h e r e  

w e r e  4 4 2  d e c i s i o n s  r e n d e r e d  i n  w h i c h  2 2 0  a w a r d s  w e r e  m a d e  a n d  2 0 2  w e r e  

d i s a l l o w e d . O f  t h e  2 0 2  d i s a l l o w a n c e s ,  5 4  w e r e  d u e  t o  " n o  s e r i o u s  

f i n a n c i a l  h a r d s h i p "  a n d  1 9  w e r e  d u e  t o  " f a i l u r e  t o  f u r n i s h  i n f o r m a t i o n .

I n  1 9 6 9 ,  t h e  N e w  Y o r k  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d  a c c e p t e d  9 2 9  

c l a i m s ;  i t  m a d e  " 8 2 6  d e c i s i o n s  i n  w h i c h  t h e r e  w e r e  3 3 6  a w a r d s  m a d e  a n d  

4 9 0  i n  w h i c h  t h e r e  w e r e  n o  a w a r d s  m a d e . " ^ ^ ^  O f  t h e  4 9 0  d i s a l l o w a n c e s ,

1 0 4  w e r e  d u e  t o  " n o  s e r i o u s  f i n a n c i a l  h a r d s h i p "  a n d  7 9  w e r e  d u e  t o  

" f a i l e d  t o  f u r n i s h  i n f o r m a t i o n .

I n  1 9 7 0 ,  t h e  N e w  Y o r k  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d  a c c e p t e d  

1 , 5 9 4  c l a i m s . " T h e r e  w e r e  1 0 9 0  d e c i s i o n s  o f  t h e  B o a r d  M e m b e r s  i n  

w h i c h  4 5 8  c l a i m a n t s  r e c e i v e d  a w a r d s  a n d  6 3 2  c l a i m a n t s  r e c e i v e d  n o  

a w a r d s . O f  t h e  6 3 2  d i s a l l o w a n c e s ,  9 3  w e r e  d u e  t o  " n o  s e r i o u s  f i n a n ­

c i a l  h a r d s h i p "  a n d  1 7 7  w e r e  d u e  t o  " f a i l e d  t o  f u r n i s h  i n f o r m a t i o n .

^ ^ ^ 1 9 6 8  S e c o n d  A n n u a l  R e p o r t ,  o p .  c i t . ,  p .  7 .

451ibid. 
452ibid.
^ ^ ^ 1 9 6 9  A n n u a l  R e p o r t ,  o p .  c i t . ,  p p .  5 ,  1 0 .

^ ^ ^ I b i d . ,  p .  1 1 .

4 5 5
1 9 7 0  F o u r t h  A n n u a l  R e p o r t ,  o p .  c i t . ,  p .  5 .

4 5 G i b i d . .  p .  1 0 .

^S^Ibld.. p. 11.
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A s  c a n  b e  s e e n  f r o m  t h e  a b o v e  i n f o r m a t i o n ,  a  r a t h e r  l a r g e  p r o p o r ­

t i o n  o f  d i s a l l o w a n c e s  a r e  d u e  t o  t h e s e  t w o  l e a s o n s ,  a m o u n t i n g  t o  o v e r  

4 2  p e r c e n t  f o r  N e w  Y o r k  i n  1 9 7 0 .

I n  C a l i f o r n i a ,  s u m m a r y  a c c o u n t s  o f  t h e  a c t i o n s  o f  t h e  S t a t e  B o a r d

o f  C o n t r o l  s h o w  t h a t  o f  1 , 0 1 2  c l a i m s  r e c e i v e d  b y  t h e  B o a r d  f r o m  N o v e m b e r ,

4 5 8
1 9 6 7 ,  t h r o u g h  A u g u s t ,  1 9 7 1 ,  t h e r e  w e r e  5 3 1  d i s a l l o w a n c e s .  R e a s o n s

f o r  d i s a l l o w a n c e s  a r e  n o t  g i v e n  b u t  t h e  r e l a t i v e  d i f f e r e n c e s  i n  p r o g r a m

m a g n i t u d e  b e t w e e n  C a l i f o r n i a  a n d  N e w  Y o r k  a r e  a p p a r e n t .  F o r  e x a m p l e ,

i n  f i s c a l  y e a r  1 9 6 9 - 7 0 ,  t h e  C a l i f o r n i a  S t a t e  B o a r d  o f  C o n t r o l  r e c e i v e d

4 5 9
3 6 9  c l a i m s ,  o f  w h i c h  2 8 5  w e r e  d e n i e d  a n d  1 3 0  w e r e  a l l o w e d .  I n  a p p r o x ­

i m a t e l y  t h e  s a m e  p e r i o d ,  a s  n o t e d  a b o v e ,  t h e  N e w  Y o r k  C r i m e  V i c t i m s  

C o m p e n s a t i o n  B o a r d  a c c e p t e d  1 , 5 9 4  c l a i m s ,  m a d e  1 , 0 9 0  d e c i s i o n s  i n  w h i c h  

4 5 8  a w a r d s  w e r e  m a d e  a n d . 6 3 2  w e r e  d e n i e d .  A l t h o u g h  b o t h  o f  t h e s e  j u r i s ­

d i c t i o n s  h a v e  s t a t u t o r y  " n e e d "  r e q u i r e m e n t s ,  t h e y  a r e  s o  d i f f e r e n t  i n  

a p p l i c a t i o n  t h a t  C a l i f o r n i a  m i g h t  b e  s a i d  t o  h a v e  a n d  a p p l y  a  s t r i c t  

" n e e d "  r e q u i r e m e n t  i n  t h e  u s u a l  s e n s e  o f  t h e  t e r m  w h i l e  N e w  Y o r k  d o e s  

n o t .  T h e  l a t t e r  h a s  n o t e d  t h a t  w h i l e  " i t  m i g h t  a p p e a r  o n  t h e  f a c e  t h a t  

t h e  s t a t u t e  w a s  b e i n g  r e a d  i n  m o r e  l i b e r a l  t e r m ,  .  .  .  t h e  B o a r d  f e e l s  

t h a t  r u l e s  c a n  n o t  b e  w r i t t e n  t o  c o v e r  e v e r y  s i t u a t i o n  a n d  t h a t  e a c h  

c l a i m  s h o u l d  b e  d e c i d e d  o n  t h e  f a c t s  o f  t h a t  p a r t i c u l a r  c l a i m ,  k e e p i n g  

i n  m i n d  t h e  l e g i s l a t i v e  i n t e n t  a s  s e t  f o r t h  i n  t h e  s t a t u t e . T h e s e

M o n t h l y  A c t i v i t y  V i c t i m s  o f  V i o l e n t  C r i m e s  C l a i m s ,  l o c .  c i t .

459ibid.
^ ^ ^ 1 9 6 9  A n n u a l  R e p o r t ,  o p .  c i t . ,  p p .  1 1 - 1 2 .
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t w o  s t a t e s  h a v e  p o p u l a t i o n s  o f  n e a r l y  t h e  s a m e  s i z e  a n d  t h e i r  c r i m e  c o m ­

p e n s a t i o n  p r o g r a m s  a r e  t h e  o l d e s t  i n  t h e  U n i t e d  S t a t e s ,  f a c t o r s  t h a t  

w o u l d  f a v o r  c o m p a r i s o n s  b e i n g  m a d e  b e t w e e n  t h e s e  j u r i s d i c t i o n s .

T h e  C a l i f o r n i a  S t a t e  B o a r d  o f  C o n t r o l  r e c o g n i z e s  t h a t  t h e r e  a r e  

p r o b l e m s  t h a t  h a v e  r e s u l t e d  f r o m  C a l i f o r n i a ' s  " n e e d "  r e q u i r e m e n t .  I t  

h a s  p r o p o s e d  a  b i l l  t o  d a r i f y  " n e e d , "  b u t  " i t  i s  c l e a r  t h e  b i l l  w i l l  g e t  

n o w h e r e  t h i s  s e s s i o n . U n d e r  t h i s  p r o p o s e d  c h a n g e ,  t h e  s t a t u t o r y  

h a n d l i n g  o f  " n e e d "  w o u l d  b e  a s  f o l l o w s :

" N e e d "  s h a l l  m e a n  t h a t  t h e  v i c t i m  s u f f e r e d  p e c u n i a r y  

l o s s  t o  a n  e x t e n t  t h a t  h e  c a n  n o  l o n g e r  m e e t  e s s e n t i a l  o b l i ­

g a t i o n s  o r  e x p e n s e s  f r o m  i n c o m e  o r  a s s e t s  a v a i l a b l e  f o r  s u c h  

p u r p o s e  o r  f r o m  i n d e m n i f i c a t i o n  o r  f i n a n c i a l  a s s i s t a n c e  t h a t  

m a y  r e a s o n a b l y  b e  e x p e c t e d  t o  b e  a v a i l a b l e  f r o m  a n y  o t h e r  

s o u r c e ,  w i t h o u t  s e r i o u s  f i n a n c i a l  h a r d s h i p .

I n  d e t e r m i n i n g  n e e d ,  t h e  B o a r d  o f  C o n t r o l  s h a l l  a l s o  

c o n s i d e r  t h e  V i c t i m ' s  f i n a n c i a l  c o n d i t i o n  p r i o r  t o  c o m m i s ­

s i o n  o f  t h e  c r i m e ,  a n d  s h a l l  n o t  g r a n t  i n d e m n i f i c a t i o n  t o  a n  

e l i g i b l e  v i c t i m  i n  a n  a m o u n t  t h a t  w o u l d  p l a c e  h i m  i n  a  b e t t e r  

f i n a n c i a l  c o n d i t i o n  t h a n  e x i s t e d  p r i o r  t o  t h e  c r i m e .  T h e  

b o a r d ' s  j u d g m e n t  i n  d e t e r m i n i n g  n e e d  h e r e u n d e r ,  a n d  t h e  

a m o u n t  o f  s u c h  i n d e m n i f i c a t i o n ,  s h a l l  b e  f i n a l . ^ 6 2

S h o u l d  t h i s  b i l l  b e  p a s s e d  a n d  t h e n  a p p l i e d  i n  a  m a n n e r  s i m i l a r  t o  t h e

a d m i n i s t r a t i o n  o f  t h e  N e w  Y o r k  s t a t u t e ,  t h e s e  t w o  j u r i s d i c t i o n s  w o u l d

b e  o n  t h e  s a m e  f o o t i n g  s o  f a r  a s  t h e  " n e e d "  r e q u i r e m e n t  i s  c o n c e r n e d .

R e p a y m e n t

N o n e  o f  t h e  j u r i s d i c t i o n s  h e r e  c o n s i d e r e d  l o o k  u p o n  c o m p e n s a t i o n  

t o  v i c t i m s  o f  c r i m e  a s  a  p r e m i u m  t o  b e  r e c e i v e d  b y  t h e  v i c t i m  o v e r  a n d

^ ^ ^ L e t t e r  f r o m  E .  F .  V e g l i a ,  S e c r e t a r y ,  S t a t e  B o a r d  o f  C o n t r o l ,  

S t a t e  o f  C a l i f o r n i a ,  A u g .  2 5 ,  1 9 7 1 .

^ ^ ^ C a l i f o r n i a  L e g i s l a t u r e ,  1 9 7 1  R e g u l a r  S e s s i o n ,  A s s e m b l y  B i l l  

N o .  6 2 1 ,  S e c .  2 .
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a b o v e  w h a t  h e  m i g h t  r e c e i v e  f r o m  o t h e r  s o u r c e s  i n  a  m e a s u r e  t h a t  i s  t h e  

m o n e t a r y  e q u i v a l e n t  o f  d a m a g e s  s u f f e r e d .  S i n c e  n o n e  o f  t h e s e  j u r i s ­

d i c t i o n s  b a r  t h e  c l a i m a n t  f r o m  p r o c e e d i n g  w i t h  c i v i l  a c t i o n s  a g a i n s t  t h e  

o f f e n d e r  i t  m i g h t  r e s u l t ,  e x c e p t  f o r  r e q u i r e m e n t s  t h a t  r e p a y m e n t  b e  m a d e  

s h o u l d  s u c h  e f f o r t s  b e  s u c c e s s f u l ,  t h a t  a  g i v e n  c l a i m a n t  w o u l d  r e c e i v e  

b o t h  a n  a w a r d  f r o m  t h e  c o m p e n s a t i n g  a u t h o r i t y  a n d  f r o m  t h e  o f f e n d e r  v i a  

t h e  c o u r t s .  T o  p r e v e n t  t h e  p o s s i b i l i t y  o f  a n y  s u c h  " u n j u s t  e n r i c h m e n t "  

a l l  o f  t h e s e  c o m p e n s a t i o n  p r o g r a m s  c o n t a i n  p r o v i s i o n s  t h a t  w o u l d  r e s u l t  

i n  a n y  c l a i m a n t  r e c e i v i n g  a  n e t  s u m  e q u a l  t o  t h e  a w a r d  m a d e  b y  t h e  c o m ­

p e n s a t i n g  a u t h o r i t y  o r  a n  a m o u n t  e q u a l  t o  t h e  d i f f e r e n c e  b e t w e e n  a  c o m -

4 6 3
p e n s a t i o n  a w a r d  a n d  a  c i v i l  j u d g m e n t  a w a r d  s h o u l d  t h e  l a t t e r  b e  l a r g e r .

T h e  I n s i g n i f i c a n c e  o f  r e p a y m e n t s  i s  i l l u s t r a t e d  b y  t h e  f a c t  t h a t  i n

t h e  f i n a n c i a l  y e a r  1 9 6 8 / 6 9 ,  1 1 , 6 7 2 , 9 5 8  w a s  p a i d  i n  c o m p e n s a t i o n  t h r o u g h

t h e  B r i t i s h  s c h e m e  w h i l e  d u r i n g  t h e  s a m e  p e r i o d  r e p a y m e n t  o f  L 1 6 4  w a s

4 6 4
m a d e  b y  c l a i m a n t s  s u b s e q u e n t l y  r e c o v e r i n g  d a m a g e s  i n  c i v i l  a c t i o n s .

T h e  c o n c l u s i o n  o f  t h e  B o a r d  w a s  t h a t  " l e s s  t h a n  1  p e r  c e n t  o f  o f f e n d e r s  

w o u l d  b e  w o r t h  s u i n g ,  e v e n  i f  w e  h a d  t h e  p o w e r  t o  d o  s o . " ^ ^ ^  R e c e n t l y ,

M r .  W i l f r e d  S .  P a n g ,  E x e c u t i v e  S e c r e t a r y  o f  t h e  H a w a i i  C r i m i n a l  I n j u r i e s

G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  F i f t h  

R e p o r t ,  o p .  c i t . ,  p a r .  2 4 ;  C a l i f o r n i a ,  G o v t .  C o d e ,  c h .  5 ,  A r t .  1 ,  s e c .  

1 3 9 6 3 ;  M a s s a c h u s e t t s ,  A n n o t a t e d  L a w s  o f  M a s s . ,  c h .  2 5 8 A ,  s e c .  7 ;  H a w a i i ,  

H a w a i i  R e v i s e d  S t a t u t e s ,  V o l .  4 ,  c h .  3 5 1 ,  s e c .  3 5 1 - 6 3 ;  N e w  Y o r k ,  M c K i n n e y ' s  

C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d ,  B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  

s e c .  6 3 4 ;  M a r y l a n d ,  A n n o t a t e d  C o d e  o f  M a r y l a n d ,  A r t .  2 6 A ,  s e c .  1 5 ;  N e w  

Z e a l a n d ,  S t a t u t e s  o f  N e w  Z e a l a n d ,  1 9 6 3 ,  N o .  1 3 4 ,  s e c s .  2 3 ,  2 5 .

^ ^ ^ G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  F i f t h  

R e p o r t .  o p .  c i t . ,  p p .  4 ,  1 1 .

4^^Ibid., p. 11.
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C o m p e n s a t i o n  C o m m i s s i o n ,  " p o i n t e d  o u t  t h a t  t h e  l a w  p r o v i d e s  f o r  r e c o v e r y  

o f  t h e  p a y m e n t  f r o m  t h e  o f f e n d e r  a n d  t h e  A t t o r n e y  G e n e r a l ’ s  o f f i c e  w a s  

a l e r t e d  t o  c a s e s  w h e r e  t h i s  m i g h t  b e  p o s s i b l e . H e  n o t e d  h o w e v e r ,  

t h a t  " t o  d a t e ,  . . .  n o  a c t i o n  h a s  b e e n  t a k e n  t o  c o l l e c t  a n y  m o n e y  f r o m  

o f f e n d e r s .

I n  G r e a t  B r i t a i n ,  t h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d  o b t a i n s

a n  i n d e m n i t y  " f r o m  p e o p l e  t o  w h o m  t h e  B o a r d  p a i d  m o n e y  t o  t h e  e f f e c t

t h a t  ' I n  t h e  e v e n t  o f  m y  r e c o v e r i n g  a n y t h i n g  f r o m  t h e  d e f e n d a n t ,  I  a g r e e

t o  p a y  o v e r  t o  y o u  t h e  a m o u n t  I  r e c o v e r  u p  t o  t h e  a m o u n t  o f  c o m p e n s a t i o n

4 6 8
y o u  h a v e  a w a r d e d  m e . ’ "  T h e  C h a i r m a n  o f  t h e  B o a r d  r e m a r k e d ,  h o w e v e r ,  

t h a t  t h e  c o l l e c t i o n  o f  r e p a y m e n t s  " w a s  n o t  l i k e l y  t o  r e p r e s e n t  a  s e r i o u s  

p r o b l e m ,  .  .  .  b e c a u s e  i n  9 9 9  o u t  o f  1 , 0 0 0  c a s e s  t h e  o f f e n d e r s  w e r e  

n o t  r e a l l y  w o r t h  p o w d e r  a n d  s h o t . " ^ ^ ^  T h e s e  c o n c l u s i o n s  w o u l d  s e e m  t o  

s u b s t a n t i a t e  c o n t e n t i o n s  e x a m i n e d  e a r l i e r  t h a t  o n e  j u s t i f i c a t i o n  f o r  

c r e a t i n g  c r i m e  c o m p e n s a t i o n  p r o g r a m s  i s  t h e  l a c k  o f  r e l i e f  l i k e l y  t o  b e  

a f f o r d e d  t h r o u g h  b r i n g i n g  c i v i l  a c t i o n s  a g a i n s t  t h e  o f f e n d e r .

^ ^ ^ H e l e n  A l t o n n ,  " V i c t i m s  o f  C r i m e s  R e m i n d e d  o f  C o m p e n s a t i o n  L a w , "

l o c .  c i t .

^ ^ ^ W a l k e r  C a r t e r ,  " T h e  W o r k  o f  t h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  

B o a r d , "  o p .  c i t . ,  p .  5 5 .

^^^Ibid.
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Exclusions

P r o p e r t y

O f  t h e  j u r i s d i c t i o n s  h e r e  c o n s i d e r e d ,  o n l y  t w o  h a v e  m a d e  p r o v i s i o n

f o r  c o m p e n s a t i n g  f o r  p r o p e r t y  l o s s e s  a n d  b o t h  o f  t h e s e  a r e  r e s t r i c t e d

i n  s c o p e .  I n  a d d i t i o n  t o  i t s  c r i m e  c o m p e n s a t i o n  p r o g r a m  c r e a t e d  t o  a i d

v i c t i m s  o f  c r i m e  w h o  s u f f e r  p e r s o n a l  i n j u r y  o r  d e a t h ,  H a w a i i  i n c l u d e d

w h a t  i s  k n o w n  a s  a  " c i t i z e n s h i p "  p r o v i s i o n  t o  i n d e m n i f y  t h o s e  w h o  s u f f e r

p e r s o n a l  i n j u r y  o r  p r o p e r t y  d a m a g e  w h i l e  p r e v e n t i n g  a  c r i m e  o f  a p p r e h e n d -

4 7 0
i n g  a  c r i m i n a l ,  o r  a s s i s t i n g  a  p o l i c e  o f f i c e r  i n  d o i n g  s u c h .  C a l i f o r ­

n i a  a l s o  h a s  a  " c i t i z e n s h i p "  p r o v i s i o n .  I t  a d d s ,  a s  a  c a u s e  f o r  c o m p e n ­

s a t i o n ,  " r e s c u i n g  a  p e r s o n  i n  i m m e d i a t e  d a n g e r  o f  i n j u r y  o r  d e a t h  a s  a  

r e s u l t  o f  f i r e ,  d r o w n i n g ,  o r  o t h e r  c a t a s t r o p h e . N e w  Z e a l a n d  a l s o

h a s  a  l i m i t e d  p r o p e r t y  c o m p e n s a t i o n  p r o v i s i o n ,  s u b j e c t  t o  a  m a x i m u m

it

, , 4 7 3

4 7 2
a w a r d  t o  a n y  a p p l i c a n t  o f  o n e  t h o u s a n d  p o u n d s .  T h e  a p p l i c a n t  m u s t

h a v e  t a k e n  " r e a s o n a b l e  s t e p s  t o  a v o i d  o r  m i t i g a t e  t h e  l o s s  o r  d a m a g e ,  

a n d  h i s  f a i l u r e  " t o  i n s u r e  a g a i n s t  t h e  l o s s  o r  d a m a g e  s h a l l ,  i f  t h e  

T r i b u n a l  c o n s i d e r s  t h a t  s u c h  f a i l u r e  w a s  i m p r u d e n t  h a v i n g  r e g a r d  t o  t h e  

c i r c u m s t a n c e s  o f  t h e  c a s e  a n d  t o  n o r m a l  p r a c t i c e ,  b e  t r e a t e d  a s  a  f a i l u r e  

t o  t a k e  r e a s o n a b l e  s t e p s  t o  a v o i d  t h e  l o s s  o r  d a m a g e .

(4).

^ ^ ^ H a w a i i ,  H a w a i i  R e v i s e d  S t a t u t e s ,  V o l .  4 ,  c h .  3 5 1 ,  s e c .  3 5 1 - 5 1 .  

^ ^ ^ C a l i f o r n i a ,  G o v t .  C o d e ,  c h .  5 ,  A r t .  1 ,  s e c .  1 3 9 7 2 .

^ ^ ^ N e w  Z e a l a n d ,  S t a t u t e s  o f  N e w  Z e a l a n d ,  1 9 6 3 ,  N o .  1 3 4 ,  s e c .  2 2 A

4 ^ 3 l b i d . .  s e c .  2 2 A ( 5 ) ( a ) .

474
' i b i d . ,  s e c .  2 2 A ( 6 ) .
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N o n e  o f  t h e  o t h e r  p r o g r a m s  b e i n g  e x a m i n e d  m a k e  p r o v i s i o n  f o r  c o m p e n s a ­

t i n g  f o r  p r o p e r t y  l o s s e s  o r  d a m a g e  t h a t  r e s u l t s  f r o m  c r i m i n a l  a c t i o n .  

S e v e r a l  b a s i c  r e a s o n s  h a v e  b e e n  p u t  f o r w a r d  t o  j u s t i f y  t h e  e x c l u s i o n  o f  

p r o p e r t y  f r o m  c r i m e  c o m p e n s a t i o n  p r o g r a m s .  O n e  r e a s o n  f o r  m a k i n g  a  

d i s t i n c t i o n  b e t w e e n  p e r s o n a l  a n d  p r o p e r t y  i n j u r y  o r  d a m a g e  i s  t h e  c o n ­

t e n t i o n  t h a t  p u b l i c  o p i n i o n ,  w h i l e  i t  s u p p o r t s  t h e  f o r m e r  a s  a n  o b j e c t  

o f  c o m p e n s a t i o n ,  w i l l  n o t  s u p p o r t  t h e  l a t t e r .  " W h i l e  I  a m  c o n v i n c e d , "  

s a i d  M r .  I a n  P e r c i v a l ,  " t h a t  p u b l i c  o p i n i o n  s u p p o r t s  t h i s  s c h e m e  i n  

r e l a t i o n  t o  p e r s o n a l  i n j u r i e s ,  I  d o  n o t  t h i n k  t h a t  i t  w o u l d  b e  p r e p a r e d  

t o  s e e  t h e  s c h e m e  e x t e n d e d  t o  c l a i m s  i n  r e s p e c t  o f  d a m a g e  t o  p r o p e r t y ,  

h o w e v e r  l o g i c a l  a  c a s e  o n e  m i g h t  b e  a b l e  t o  m a k e  o u t  f o r  s u c h  a n  e x ­

t e n s i o n .  A n o t h e r  s u g g e s t i o n  i s  t h a t :

t h e  l e g i s l a t u r e  i n  d r a f t i n g  q u a l i f i c a t i o n  s t a n d a r d s  s h o u l d  

s e e k  f i r s t  t o  c o m p e n s a t e  t h e  c a t e g o r i e s  o f  c r i m i n a l  l o s s  w h i c h  

c r e a t e  t h e  g r e a t e s t  i m p a c t  u p o n  t h e  s o c i a l  c o n s c i e n c e .

E x a c t l y  w h a t  c a t e g o r i e s  t h e s e  a r e  i s  a  m a t t e r  o f  l e g i s ­

l a t i v e  d e t e r m i n a t i o n .  I n  p u r s u a n c e  o f  t h i s ,  s e v e r a l  

s t a n d a r d s  h a v e  b e e n  e s t a b l i s h e d .

T h e  m o s t  p r o m i n e n t  s t a n d a r d  i n  c u r r e n t  p r o v i s i o n s  i s  

t h e  g e n e r a l  r e s t r i c t i o n  o f  a w a r d s  t o  c o v e r  l o s s  d u e  o n l y  t o  

b o d i l y  i n j u r i e s  o r  d e a t h . * 7 6

A s  a  p r a c t i c a l  c o n s i d e r a t i o n ,  r e f l e c t i n g  l i m i t a t i o n s  o f  f i n a n c i a l  

r e s o u r c e s ,  " t h e  l i m i t a t i o n  t o  p e r s o n a l  i n j u r i e s  a r o s e  p a r t l y  f r o m  a

G r e a t  B r i t a i n ,  " C r i m e s  o f  V i o l e n c e  ( C o m p e n s a t i o n  f o r  V i c t i m s ) , "  

o p .  c i t . .  c o l .  1 2 3 0 .

C f .  " G r e a t  B r i t a i n  A p p r o v e s  C o m p e n s a t i o n  P r o g r a m  f o r  V i c t i m s  o f  C r i m i n a l  

V i o l e n c e , "  H a r v a r d  L a w  R e v i e w ,  o p .  c i t . ,  p p .  1 6 8 4 - 1 6 8 5 .

^ ^ ^ C o m p e n s a t i o n  t o  V i c t i m s  o f  V i o l e n t  C r i m e s , "  N o r t h w e s t e r n  

U n i v e r s i t y  L a w  R e v i e w ,  o p .  c i t . ,  p .  9 2 .
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d e s i r e  t o  b e g i n  c a u t i o u s l y ,  a n d  p a r t l y  f r o m  c o n s i d e r a t i o n s  o f  t h e

e x p e n s e s  o f  t h e  s c h e m e .

F o r  o t h e r s ,  t h e  o p p o r t u n i t i e s  f o r  f r a u d  i f  c o m p e n s a t i o n  s h o u l d

e x t e n d  t o  p r o p e r t y  l o s s  o r  d a m a g e  w o u l d  p r e c l u d e  i t s  a d d i t i o n  t o  a

c o m p e n s a t i o n  s c h e m e .

Y e t  f o r  n o  o t h e r  r e a s o n  t h a n  t h e  h a z a r d  o f  f r a u d ,  t h e  

c a t e g o r y  o f  p r o p e r t y  i n d e m n i f i c a t i o n  m i g h t  b e  c o m p l e t e l y  

e x c l u d e d  f r o m  c o m p e n s a t i o n .  .  .  .  L i k e w i s e ,  t h e r e  s h o u l d  b e  

g r e a t e r  p r e s u m p t i o n  o f  p e r s o n a l  r e s p o n s i b i l i t y  w i t h  r e g a r d  

t o  o n e ' s  p o s s e s s i o n s ,  s i n c e  i n s u r a n c e  a n d  o t h e r  p r o t e c t i v e  

m e a n s  a r e  a v a i l a b l e .  F o r  p r o p e r t i e s  a r e  e a s i l y  s e c u r e d .

T h e y  c a n  b e  r e g i s t e r e d ;  t h e y  c a n  b e  e x c h a n g e d  f o r  s e c u r i t i e s  

o r  c a s h  u n d e r  t h e  p r o t e c t i o n  o f  f e d e r a l  d e p o s i t ,  a n d  s o  o n .

I n  o t h e r  w o r k s ,  p r o p e r t i e s  c a n  b e  " s h e l t e r e d "  w h e r e  t h e  

p e r s o n  c a n n o t  be.4 7 8

A n o t h e r  a s p e c t  o f  t h e  d i s t i n c t i o n  b e t w e e n  p r o p e r t y  a n d  p e r s o n ,  s o  f a r  a s

t h e  p r o b a b i l i t y  f o r  f r a u d  i s  c o n c e r n e d ,  i s  t h e  s u g g e s t i o n  t h a t  a  p e r s o n

i s  m o r e  l i k e l y  t o  p r o t e c t  h i s  p e r s o n  t h a n  h i s  p r o p e r t y .  " T h e  v i c t i m ' s

i n t e r e s t  i n  h i s  o w n  p h y s i c a l  w e l f a r e  s h o u l d  p r e v e n t  h i m  f r o m  t a k i n g  t o o

m a n y  c h a n c e s ;  f e w  m e n  w i l l  e n t e r  a  b r a w l  f o r  t h e  r e a s o n  t h a t  t h e y  k n o w

t h a t  a  b r o k e n  a r m  w i l l  e n s u r e  t h e m  o f  a  p a i d  h o l i d a y .  I n  t h e  c a s e  o f

i n j u r y  t o  p r o p e r t y ,  h o w e v e r ,  k n o w l e d g e  o f  c o m p e n s a t i o n  f o r  i t s  l o s s

4 7 9
m i g h t  w e l l  e n c o u r a g e  c a r e l e s s n e s s  a n d  f r a u d . "

T h e  c o n s e q u e n c e s  t o  t h e  v i c t i m  a n d  t o  s o c i e t y  a r e  a l s o  t h o u g h t  t o  

b e  l e s s  f r o m  p r o p e r t y  l o s s  o r  d a m a g e  t h a n  f r o m  p e r s o n a l  i n j u r y  o r  d e a t h .

J .  C a m e r o n ,  " C o m p e n s a t i o n  f o r  V i c t i m s  o f  C r i m e :  T h e  N e w

Z e a l a n d  E x p e r i m e n t , "  J o u r n a l  o f  P u b l i c  L a w .  X I I  ( 1 9 6 3 ) ,  p .  3 7 1 .

^ ^ ^ D a v i d  J .  B e n t e l ,  " S e l e c t e d  P r o b l e m s  o f  P u b l i c  C o m p e n s a t i o n  

t o  V i c t i m s  o f  C r i m e . "  I s s u e s  i n  C r i m i n o l o g y ,  I I I  ( 1 9 6 8 ) ,  p .  2 2 4 .

4 7 9
L e R o y  L .  L a m b o r n ,  " T o w a r d  A  V i c t i m  O r i e n t a t i o n  i n  C r i m i n a l  

T h e o r y , "  o p .  c i t . ,  p .  7 6 2 .
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I n  d r a w i n g  a  d i s t i n c t i o n  b e t w e e n  t h e s e  t w o  t y p e s  o f  l o s s ,  " t h e  a n s w e r  

m u s t  b e , "  i t  h a s  b e e n  s u g g e s t e d ,  " t h a t  s o c i e t y  h a s  a  g r e a t e r  i n t e r e s t  

i n  c o m p e n s a t i n g  v i c t i m s  o f  p e r s o n a l  i n j u r y  t h a n  t h o s e  w h o s e  l o s s  i s  

m e r e l y  i n  p r o p e r t y  o r  m o n e y .  T h e  s o c i a l  e f f e c t s  o f  p r o p e r t y  l o s s e s  a r e  

u s u a l l y  l e s s  t h a n  t h o s e  o f  b o d i l y  i n j u r y ,  e s p e c i a l l y  w h e n  a  b r e a d w i n n e r  

i s  k i l l e d  o r  i n j u r e d . T h i s  c o n t e n t i o n  f i n d s  s u p p o r t  i n  t h e  c o n c l u ­

s i o n  o f  a n o t h e r  i n v e s t i g a t o r  w h o  n o t e s  t h a t  " c r i m i n a l l y  c a u s e d  d a m a g e  

t o  p r o p e r t y  i s  n e v e r  a s  d i s a s t r o u s  a s  s e r i o u s  i n j u r y  t o  t h e  p e r s o n .  

P r o p e r t y  d a m a g e  d o e s  n o t  d e s t o r y  a  p e r s o n ’ s  o n l y  i n d i s p e n s a b l e  a s s e t ,

t h a t  i s ,  t h e  a b i l i t y  t o  e a r n  a  l i v i n g . W h i l e  t h e  c o n t e n t i o n  i s  m a d e

4 8 2
t h a t  " m o s t  p r o p e r t y  l o s t  o r  d a m a g e d  t h r o u g h  c r i m e  i s  r e c o v e r e d , "  t h i s

c a n  b e  d i s c o u n t e d  a s  a  r e a s o n  f o r  n o t  c o m p e n s a t i n g  f o r  p r o p e r t y  l o s s e s .

N o t  o n l y  i s  l e s s  t h a n  h a l f  o f  p r o p e r t y  s t o l e n  r e c o v e r e d ,  b u t  t h e  p e r c e n t

o f  a l l  c a t e g o r i e s  o f  s t o l e n  p r o p e r t y  t h a t  i s  r e c o v e r d  i s  e x t r e m e l y  l o w

e x c e p t  f o r  a u t o m o b i l e s .  A c c o r d i n g  t o  t h e  v a l u e  o f  p r o p e r t y  s t o l e n  a n d

r e c o v e r e d  i n  1 9 6 9 ,  t h e  p e r c e n t  r e c o v e r e d  w a s  f o r t y - s e v e n  p e r c e n t ,  a n d

4 8 3
f o r  a u t o m o b i l e s ,  e i g h t y  p e r c e n t .  I t  w o u l d  s e e m  t h a t  t h e r e  a r e  s u f f i ­

c i e n t  d i f f e r e n c e s  b e t w e e n  t h e  r e a l  a n d  f e l t  i n c i d e n c e s  o f  c r i m e  a g a i n s t

R .  H a r r i s ,  " C o m p e n s a t i o n  f o r  V i c t i m s  o f  C r i m e s  o f  V i o l e n c e , "  

o p .  c i t . ,  p .  5 6 .

^ ^ ^ R o b e r t  D .  C h i l d r e s ,  " C o m p e n s a t i o n  f o r  C r i m i n a l l y  I n f l i c t e d  

P e r s o n a l  I n j u r y , "  N e w  Y o r k  U n i v e r s i t y  L a w  R e v i e w ,  o p .  c i t . ,  p .  4 6 0 .

C f .  A  R e p o r t  b y  J u s t i c e  ( S o c i e t y ) ,  C o m p e n s a t i o n  f o r  V i c t i m s  o f  C r i m e s  

o f  V i o l e n c e ,  o p .  c i t . ,  p .  4 .

4 8 2
R o b e r t  C h i l d r e s ,  " C o m p e n s a t i o n  f o r  C r i m i n a l l y  I n f l i c t e d  

P e r s o n a l  I n j u r y , "  M i n n e s o t a  L a w  R e v i e w ,  o p .  c i t . ,  p .  2 7 2 .

Ago
F B I ,  U . S .  D e p t ,  o f  J u s t i c e ,  U n i f o r m  C r i m e  R e p o r t s .  1 9 6 9 .  

o p .  c i t . .  p .  1 0 5 .
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t h e  p e r s o n  a n d  c r i m e  a g a i n s t  p r o p e r t y  t h a t  t h e  t w o  s h o u l d  b e  c o n s i d e r e d

s e p a r a t e l y  a s  o b j e c t s  o f  c o m p e n s a t i o n .  R e a s o n a b l e  a l t e r n a t i v e s  a r e

p r e s e n t l y  a v a i l a b l e  t o  s e c u r e  a g a i n s t  p r o p e r t y  l o s s e s ;  t h e y  a r e  n o t

a v a i l a b l e  t o  s e c u r e  t h e  p e r s o n  a g a i n s t  p e r s o n a l  i n j u r y  o r  d e a t h  c a u s e d

b y  c r i m i n a l  a c t i o n .

T h e  n a t i o n a l  g o v e r n m e n t  i n  t h e  U n i t e d  S t a t e s  h a s  r e c e n t l y  m a d e  a n

e f f o r t ,  t o  p r o v i d e  c r i m e  i n s u r a n c e  p r o t e c t i o n  f o r  u r b a n  p r o p e r t y  i n

s e l e c t e d  a r e a s . A t  p r e s e n t ,  t h i s  c r i m e  i n s u r a n c e  i s  a v a i l a b l e  i n

C o n n e c t i c u t ,  t h e  D i s t r i c t  o f  C o l u m b i a ,  I l l i n o i s ,  M a r y l a n d ,  M a s s a c h u s e t t s ,

4 8 5
M i s s o u r i ,  N e w  Y o r k ,  O h i o ,  P e n n s y l v a n i a ,  a n d  R h o d e  I s l a n d .  T h e  o b j e c t ­

i v e  o f  t h i s  p r o g r a m  i s  t o  e n a b l e  b u s i n e s s m e n  a n d  r e s i d e n t s  " t o  p u r c h a s e  

i n s u r a n c e  a g a i n s t  l o s s e s  f r o m  b u r g l a r y  a n d  r o b b e r y  a t  a f f o r d a b l e  r a t e s ,  

e v e n  i n  h i g h  c r i m e  a r e a s . T h e  e n a c t m e n t  o f  t h i s  p r o g r a m  f o l l o w e d  

t h e  w i t h d r a w a l  o f  m a n y  p r i v a t e  i n s u r a n c e  c a r r i e r s  f r o m  h i g h - c r i m e  a r e a s  

a n d  t h e  c h a r g i n g  o f  p r o h i b i t i v e l y  h i g h  r a t e s  b y  t h o s e  t h a t  c o n t i n u e d  t o  

s e l l  p o l i c i e s  i n  s u c h  a r e a s .  U n d e r  t h i s  p r o g r a m  " b o t h  c o m m e r c i a l  a n d

r e s i d e n t i a l  b u r g l a r y  a n d  r o b b e r y  i n s u r a n c e  i s  a v a i l a b l e  w i t h  m a x i m u m

4 8 7
c o v e r a g e  o f  $ 1 5 , 0 0 0  f o r  c o m m e r c i a l  a n d  $ 5 , 0 0 0  f o r  r e s i d e n t i a l . "

T h i s  p r o g r a m  h a s  b e e n  o p e r a t i v e  s i n c e  A u g u s t  1 ,  1 9 7 1 .  R e a c t i o n s  t o  i t  

s o  f a r  h a v e  b e e n  n e g a t i v e .  " T h o s e  w h o  h a v e  h e a r d  o f  t h e  p r o g r a m ,  .  .  .

^ ^ S u b l i c  L a w s  9 0 - 4 4 8 ,  9 1 - 1 5 2 ,  9 1 - 6 0 9 .

^ ^ ^ H U D  N e w s ,  H U D - N o .  7 - 4 5 0 ,  U . S .  D e p a r t m e n t  o f  H o u s i n g  a n d  

U r b a n  D e v e l o p m e n t  ( W a s h .  D .  C . :  G o v t .  P r i n t i n g  O f f i c e ,  J u l y  2 9 ,  1 9 7 1 ) ,

p .  1 .

486lbid.

4*7lbld.
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g e n e r a l l y  c o n s i d e r  t h e  r a t e s  t o o  h i g h  a n d  t h e  r e g u l a t i o n s  t o o  r e s t r i c t i v e  

4 8 8
t o  b e  w o r t h w h i l e . "  R e v i s i o n s  o f  t h e  p r o g r a m ,  w h i c h  b e c o m e  e f f e c t i v e  

J a n u a r y  1 ,  1 9 7 2 ,  s e e k  t o  m a k e  t h e  i n s u r a n c e  p r o t e c t i o n  p r o v i d e d  t h r o u g h  

t h i s  p r o g r a m  m o r e  " a f f o r d a b l e . "  H o p e f u l l y ,  t h i s  w i l l  b e  a c c o m p l i s h e d  

b y  o f f e r i n g  p o l i c y  b u y e r s  m o r e  c h o i c e s  i n  t h e  c o v e r a g e  t h e y  w i s h  t o  h a v e ,  

r e d u c i n g  d e d u c t i b l e s ,  c h a n g i n g  p r o t e c t i v e  r e q u i r e m e n t s ,  r e d u c i n g  r a t e s  

w h e r e  c r i m e  r a t e s  h a v e  f a l l e n ,  a n d  b y  m a r k e t i n g  t h e  p o l i c i e s  m o r e  a g g r e s ­

s i v e l y  a n d  p r o v i d i n g  b e t t e r  s e r v i c e . G e o r g e  K .  B e r n s t e i n ,  F e d e r a l  

I n s u r a n c e  A d m i n i s t r a t o r ,  h a s  s h o w n  d e t e r m i n a t i o n  t o  m a k e  t h i s  p r o g r a m  

w o r k  b u t  r e s u l t s  s o  f a r  a r e  d i s a p p o i n t i n g .  A d d i t i o n a l  c a u s e s  f o r  c o n c e r n  

a r e  " d e e p  d i s t r u s t  o f  F e d e r a l  e f f o r t s  i n  c r i m e - r i d d e n  a r e a s "  a n d  l a c k  o f

i n t e r e s t  o n  t h e  p a r t  o f  t h e  i n s u r a n c e  i n d u s t r y ,  t h r o u g h  w h i c h  p o l i c i e s  

4 9 0
a r e  s o l d .  I f  t h e s e  d i f f i c u l t i e s  c a n  b e  o v e r c o m e  a n d  i f  p r o g r a m  c o v e r ­

a g e  i s  e x t e n d e d  t o  o t h e r  a r e a s ,  t h i s  e f f o r t  a n d  t h a t  t o  c o m p e n s a t e  

v i c t i m s  o f  c r i m e s  o f  p e r s o n a l  v i o l e n c e  h a v e  t h e  p o t e n t i a l  o f  p r o v i d i n g  

s o m e  m e a s u r e  o f  s e c u r i t y  f o r  v i c t i m s  o f  c r i m e  i n  g e n e r a l .  I f  t h i s  e f f o r t  

i s  n o t  s u c c e s s f u l  t h e r e  m a y  b e  m o r e  o f  a  d e m a n d  m a d e  i n  t h e  f u t u r e  t h a n  

h a s  b e e n  m a d e  i n  t h e  p a s t  t o  i n c l u d e  p r o p e r t y  l o s s  a n d  d a m a g e  c a u s e d  b y  

c r i m i n a l  a c t s  i n  c r i m e  c o m p e n s a t i o n  p r o g r a m s .  O n e  o f  t h e  p r o b l e m s ,  i t  

w o u l d  a p p e a r ,  i n  t h i s  p r o p e r t y  i n s u r a n c e  s c h e m e  i s  t h a t  t h e  b a s e  i s  n o t  

b r o a d  e n o u g h .  S i n c e  t h e  p r o g r a m  f o c u s e s  u p o n  t h o s e  w h o  c a n n o t  b u y

^ ^ ^ N e w  Y o r k  T i m e s ,  N o v .  1 3 ,  1 9 7 1 ,  p .  1 .

N e w s .  H U D - N o .  1  7 1 - 6 2 3 ,  U . S .  D e p a r t m e n t  o f  H o u s i n g  a n d  

U r b a n  D e v e l o p m e n t  ( W a s h .  D .  C . :  G o v t .  P r i n t i n g  O f f i c e ,  N o v .  2 9 ,  1 9 7 1 ) ,

p p .  1 - 2 .

^^^New York Times, Nov. 13, 1971, pp. 1, 17.
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p r i v a t e  i n s u r a n c e  o r  c a n  o n l y  b u y  i t  a t  h i g h  p r i c e s  b e c a u s e  t h e y  a r e

l o c a t e d  i n  h i g h - c r i m e  d i s t r i c t s  t h e i r  p o l i c y  c o s t s  t h r o u g h  t h i s  p r o g r a m

a r e  a l s o  l i k e l y  t o  b e  q u i t e  h i g h  u n l e s s  s u b s i d i e s  a r e  p r o v i d e d  t h r o u g h

g e n e r a l  a p p r o p r i a t i o n s .  A t  p r e s e n t ,  " t h e r e  a r e  n o  p l a n s  t o  a s k  f o r  a n

4 9 1
a p p r o p r i a t i o n  t o  c o v e r  l o s s e s . "  T h i s  w o u l d  s e e m  t o  b e  c o u n t e r p r o ­

d u c t i v e  t o  t h e  s a l e  o f  p o l i c i e s ,  s i n c e  t h e i r  c o s t s  m u s t  n e c e s s a r i l y  

r e m a i n  h i g h  i f  t h e  p r o g r a m  c o n t i n u e s  t o  b e  s e l f - f i n a n c e d .  T h r o u g h  

O c t o b e r ,  1 9 7 1 ,  f e w e r  t h a n  e i g h t e e n - t h o u s a n d  p o l i c i e s  h a d  b e e n  s o l d  u n d e r  

t h i s  p r o g r a m ,  " a  f i g u r e  f a r  b e l o w  t h a t  e x p e c t e d  a n d  h o p e d  f o r  b y  t h e

D e p a r t m e n t  o f  H o u s i n g  a n d  U r b a n  D e v e l o p m e n t ,  w h i c h  a d m i n i s t e r s  t h e  

, . 4 9 2 .program.

M e m b e r s  o f  T h e  O f f e n d e r ' s  F a m i l y  O r  " H o u s e h o l d "  W h o  A r e  T h e  V i c t i m s ?

A l l  o f  t h e  j u r i s d i c t i o n s  w h o s e  p r a c t i c e s  a r e  e x a m i n e d  h e r e ,  e x c e p t  

C a l i f o r n i a ,  l i m i t  o r  d e n y  c o m p e n s a t i o n  t o  v i c t i m s  o f  c r i m e  w h e r e  t h e  

o f f e n d e r  i s  a  m e m b e r  o f  t h e  f a m i l y  o r  h o u s e h o l d .  U n d e r  H a w a i i ' s  c o m ­

p e n s a t i o n  a c t ,  i f  t h e  v i c t i m  " i s  a  r e l a t i v e  o f  t h e  o f f e n d e r  o r  w a s  a t  

t h e  t i m e  o f  h i s  i n j u r y  o r  d e a t h  l i v i n g  w i t h  t h e  o f f e n d e r  a s  s p o u s e  o r  

a s  a  m e m b e r  o f  t h e  o f f e n d e r ' s  h o u s e h o l d , "  n o  c o m p e n s a t i o n  w i l l  b e

a w a r d e d ,  e x c e p t  f o r  " e x p e n s e s  a c t u a l l y  a n d  r e a s o n a b l y  i n c u r r e d  a s  a

4 9 3
r e s u l t  o f  t h e  i n j u r y  o r  d e a t h  o f  t h e  v i c t i m . "  N e w  Z e a l a n d ' s

p .  1 7 .

492lbid.
4 9 3

H a w a i i ,  H a w a i i  R e v i s e d  S t a t u t e s ,  V o l .  4 ,  c h .  3 5 1 ,  s e c s .  3 5 1 -  

3 4 ,  3 5 1 - 3 3 ( 1 ) .
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c o m p e n s a t i o n  s t a t u t e  s p e c i f i e s  t h a t  " n o  c o m p e n s a t i o n  s h a l l  b e  a w a r d e d  

i n  r e s p e c t  o f  p a i n  a n d  s u f f e r i n g  i f  t h e  v i c t i m  i s  a  r e l a t i v e  o f  t h e  

o f f e n d e r ;  o r  w a s  a t  t h e  t i m e  o f  t h e  i n j u r y  l i v i n g  w i t h  t h e  o f f e n d e r  a s  

w i f e  o r  h e r  h u s b a n d  o r  a s  a  m e m b e r  o f  t h e  o f f e n d e r ’ s  h o u s e h o l d . T h e  

l a n g u a g e  o f  t h e  N e w  Y o r k  a n d  M a r y l a n d  s t a t u t e s  i s  t h e  s a m e  r e s p e c t i n g  

t h e  t o t a l  e x c l u s i o n  o f  t h i s  c l a s s  o f  v i c t i m s .  T h e s e  s t a t u t e s  p r o v i d e  

t h a t :

A  p e r s o n  w h o  i s  c r i m i n a l l y  r e s p o n s i b l e  f o r  t h e  c r i m e  

u p o n  w h i c h  a  c l a i m  i s  b a s e d  o r  a n  a c c o m p l i c e  o f  s u c h  p e r s o n  

C T  a  m e m b e r  o f  t h e  f a m i l y  o f  s u c h  p e r s o n s  s h a l l  n o t  b e  

e l i g i b l e  t o  r e c e i v e  a n  a w a r d  w i t h  r e s p e c t  t o  s u c h  c l a i m .

B o t h  s t a t u e s  d e f i n e  " f a m i l y "  t o  m e a n :

( 1 )  a n y  p e r s o n  r e l a t e d  t o  s u c h  p e r s o n  w i t h i n  t h e  t h i r d  d e g r e e  

o f  c o n s a n g u i n i t y  o r  a f f i n i t y ,  ( 2 )  a n y  p e r s o n  m a i n t a i n i n g  a  

s e x u a l  r e l a t i o n s h i p  w i t h  s u c h  p e r s o n ,  o r  ( 3 )  a n y  p e r s o n  

r e s i d i n g  i n  t h e  s a m e  h o u s e h o l d  w i t h  s u c h  p e r s o n .

M a s s a c h u s e t t s  a l s o  t o t a l l y  e x c l u d e s  t h i s  c l a s s  o f  v i c t i m s .  I t s  c o m p e n ­

s a t i o n  a c t  p r o v i d e s  t h a t :

A n  o f f e n d e r  o r  a n  a c c o m p l i c e  o f  a n  o f f e n d e r ,  a  m e m b e r  o f  

t h e  f a m i l y  o f  t h e  o f f e n d e r ,  a  p e r s o n  l i v i n g  w i t h  t h e  o f f e n d e r  

o r  a  p e r s o n  m a i n t a i n i n g  s e x u a l  r e l a t i o n s  w i t h  t h e  o f f e n d e r  

s h a l l  i n  n o  c a s e  b e  e l i g i b l e  t o  r e c e i v e  c o m p e n s a t i o n  w i t h  

r e s p e c t  t o  a  c r i m e  c o m m i t t e d  b y  t h e  o f f e n d e r . 4 9 7

T h e  o r i g i n a l  p r o v i s i o n  o f  t h e  B r i t i s h  s c h e m e  c o n c e r n i n g  t h i s  c l a s s  o f  

v i c t i m s  s p e c i f i e d  t h a t :

^ ^ ^ N e w  Z e a l a n d ,  S t a t u e s  o f  N e w  Z e a l a n d ,  1 9 6 3 ,  N o .  1 3 4 ,  s e c .  1 8 ( 2 ) .  

4 9 5
N e w  Y o r k ,  M c K i n n e y  s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d .  

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c .  6 2 4 ( 2 ) ;  M a r y l a n d ,  A n n o t a t e d  C o d e  

o f  M a r y l a n d ,  A r t ,  2 6 A ,  s e c .  5 ( b ) .

^ ^ ^ N e w  Y o r k ,  I b i d . ,  s e c .  6 2 1 ( 4 ) ;  M a r y l a n d ,  I b i d . ,  s e c .  2 ( d ) .

497Massachusetts, Annotated Laws of Mass., ch. 258A, sec. 3.
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O f f e n c e s  c o m m i t t e d  a g a i n s t  a  m e m b e r  o f  t h e  o f f e n d e r ' s  

h o u s e h o l d  l i v i n g  w i t h  h i m  a t  t h e  t i m e  w i l l  b e  e x c l u d e d  a l t o ­

g e t h e r ,  i n  v i e w  o f  t h e  d i f f i c u l t y  i n  e s t a b l i s h i n g  t h e  f a c t s  

a n d  e n s u r i n g  t h a t  t h e  c o m p e n s a t i o n  d o e s  n o t  b e n e f i t  t h e

o f f e n d e r . 4 9 8

T h i s  h a s  s i n c e  b e e n  m o d i f i e d  t o  r e q u i r e  t h a t :

W h e r e  t h e  v i c t i m  w h o  s u f f e r e d  i n j u r i e s  a n d  t h e  o f f e n d e r  

w h o  i n f l i c t e d  t h e m  w e r e  l i v i n g  t o g e t h e r  a t  t h e  t i m e  a s  m e m b e r s  

o f  t h e  s a m e  f a m i l y  n o  c o m p e n s a t i o n  w i l l  b e  p a y a b l e .  F o r  t h e  

p u r p o s e s  o f  t h i s  p a r a g r a p h  w h e r e  a  m a n  a n d  w o m a n  w e r e  l i v i n g  

t o g e t h e r  a s  m a n  a n d  w i f e  t h e y  w i l l  b e  t r e a t e d  a s  i f  t h e y  w e r e  

m a r r i e d  t o  o n e  a n o t h e r . 4 ^ 9

P r i o r  t o  t h e  i n a u g u r a t i o n  o f  t h e  B r i t i s h  s c h e m e  t h e r e  w a s  n o  m e n t i o n  o f

t h e  m e m b e r  o f  t h e  o f f e n d e r ' s  h o u s e h o l d  b e i n g  e x c l u d e d  o n l y  i f  h e  w a s

l i v i n g  w i t h  t h e  o f f e n d e r  a t  t h e  t i m e  o f  t h e  o f f e n s e .  T h i s  s t i p u l a t i o n

c a m e  a b o u t ,  a f t e r  o b j e c t i o n s  w e r e  r a i s e d  i n  d e b a t e s  i n  T h e  H o u s e  o f

C o m m o n s  a n d  T h e  H o u s e  o f  L o r d s . R e g a r d i n g  t h e  e x c l u s i o n  o f  o f f e n s e s

c o m m i t t e d  a g a i n s t  a  m e m b e r  o f  t h e  o f f e n d e r ' s  h o u s e h o l d  l i v i n g  w i t h  h i m ,

M r .  H e n r y  B r o o k e ,  S e c r e t a r y  o f  S t a t e  f o r  t h e  H o m e  D e p a r t m e n t ,  e x p r e s s e d

t h e  f e e l i n g  t h a t  " t h e  d i f f i c u l t i e s  i n  c l e a r l y  e s t a b l i s h i n g  t h e  f a c t s

a n d  e n s u r i n g  t h a t  t h e  c o m p e n s a t i o n  d o e s  n o t ,  i n  t h e  e n d ,  b e n e f i t  t h e

o f f e n d e r  a r e  s o  g r e a t  t h a t  t h e s e  o f f e n c e s  s h o u l d  b e  e x c l u d e d ,  a t  l e a s t

f r o m  a n  e x p e r i m e n t a l  s c h e m e . E x c l u s i o n  i s  o n e  w a y  o f  d e a l i n g  w i t h

a  c l a s s  o f  v i c t i m s  w h e r e  s p e c i a l  a d m i n i s t r a t i v e  p r o b l e m s  a r e  a n t i c i p a t e d .

^ ^ ^ G r e a t  B r i t a i n ,  C o m p e n s a t i o n  f o r  V i c t i m s  o f  C r i m e s  o f  V i o l e n c e ,  

C m n d .  2 3 2 3 ,  o p .  c i t . ,  p a r .  1 7 ,  p .  6 .

499
G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  F i f t h  

R e p o r t ,  o p .  c i t . ,  p a r .  7 .  p .  2 5 .

^ ^ ^ T h e  T i m e s  ( L o n d o n ) ,  J u n e  2 5 ,  1 9 6 4 ,  1 0 b .

^^^Great Britain, "Crimes of Violence (Compensation for Victims),
Parliamentary Debates, op. cit., col. 1132.
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" I t  m u s t  b e  r e a l i z e d , "  h o w e v e r ,  " t h a t  s u c h  a n  a r b i t r a r y  e x c l u s i o n  i s

b o u n d  t o  d e n y  r e c o v e r y  t o  s o m e  b o n a  f i d e  v i c t i m s .  A n  a l t e r n a t i v e  w o u l d

b e  t o  r e q u i r e  a  m o r e  s t r i c t  b u r d e n  o f  p r o o f  i n  t h e s e  c a s e s  i n  o r d e r  t o

5 0 2
r e b u t  a  p r e s u m p t i o n  o f  i m p l i c a t i o n . "  T h e r e  a r e  o t h e r  r e a s o n s  w h y  i t  

i s  s u g g e s t e d  t h a t  t h e  e x c l u s i o n  o f  t h i s  c l a s s  o f  v i c t i m s  i s  n o t  w a r r a n t e d ,  

p a r t i c u l a r l y  w h e n  c o m p a r e d  t o  t h e  a c c e p t a n c e  _ p f ^ c l a i m s  b y  v i c t i m s  i n  

o t h e r  c l a s s e s  w h e r e  t h e  t h i n g s  o b j e c t e d  t o  h e r e  a p p e a r  j u s t  a s  l i k e l y  

o r  m o r e  l i k e l y  t o  h a p p e n .

C o l l u s i o n  i s  a  g e n e r a l  p r o b l e m  t o  b e  m e t  b y  d e n y i n g  c o m ­

p e n s a t i o n  t o  t h o s e  " r e s p o n s i b l e  f o r "  t h e i r  l o s s e s  a n d  b y  

s t r i c t  p r o c e d u r e s  a i m e d  a t  r e d u c i n g  t h e  n u m b e r  o f  s u c c e s s f u l  

f r a u d u l e n t  c l a i m s .  B u t  t h e  r i s k  o f  c o l l u s i o n  w i t h i n  t h e  

f a m i l y  s e e m s  n o  g r e a t e r  t h a n  i n  c a s e s  o f  c l a i m s  b a s e d  u p o n  

o f f e n s e s  c o m m i t t e d  b y  a  s t r a n g e r  w i t h  n o  w i t n e s s e s .  W h e n  w e  

c o n c e n t r a t e  o n  t h e  f a c t  t h a t  w e  a r e  t a l k i n g  a b o u t  p e r s o n a l  

i n j u r y ,  t h e  a r g u m e n t  r e d u c e s  i t s e l f  t o  t h e  q u e s t i o n — w i l l  

t h e  C o m m i s s i o n  b e  a b l e  t o  d i s t i n g u i s h  b e t w e e n  a c c i d e n t a l  o r  

s e l f  i n f l i c t e d  i n j u r y ,  a n d  i n j u r y  c a u s e d  b y  t h e  a s s a u l t  o f  

a n o t h e r ?  T o  t h i s  q u e s t i o n ,  t h e  f a m i l y  r e l a t i o n s h i p  s e e m s  

i r r e l e v a n t . ^ 0 3

A n o t h e r  c o n s i d e r a t i o n  i s  t h a t  " t h e  o f f e n c e  m a y  t a k e  p l a c e  o u t s i d e  t h e  

h o u s e  a n d  i n  c i r c u m s t a n c e s  r e n d e r i n g  t h e  f a m i l y  r e l a t i o n s h i p  q u i t e  

f o r t u i t o u s .

5 0 2
" C o m p e n s a t i o n  t o  V i c t i m s  o f  V i o l e n t  C r i m e s , "  N o r t h w e s t e r n  

U n i v e r s i t y  L a w  R e v i e w ,  o p .  c i t . ,  p .  9 6 ;  C f .  G l e n n  E l d o n  F l o y d ,  " M a s s a ­

c h u s e t t s '  P l a n  t o  A i d  V i c t i m s  o f  C r i m e , "  o p .  c i t . ,  p .  3 6 4 ;  L e R o y  L .  

L a m b o r n ,  " T o w a r d  A  V i c t i m  O r i e n t a t i o n  i n  C r i m i n a l  T h e o r y , "  o p .  c i t . ,  p .  

7 5 9 ;  M i c h a e l  P .  S m o d i s h ,  " B u t  I V h a t  A b o u t  t h e  V i c t i m ?  T h e  F o r e s a k e n  M a n  

i n  A m e r i c a n  C r i m i n a l  L a w , "  o p .  c i t . ,  p .  1 5 .

5 0 3
R o b e r t  C h i l d r e s ,  " C o m p e n s a t i o n  f o r  C r i m i n a l l y  I n f l i c t e d  

P e r s o n a l  I n j u r y , "  M i n n e s o t a  L a w  R e v i e w ,  o p .  c i t . ,  p .  2 7 6 ;  C f .  " G r e a t  

B r i t a i n  A p p r o v e s  C o m p e n s a t i o n  P r o g r a m  f o r  V i c t i m s  o f  C r i m i n a l  V i o l e n c e , "  

o p .  c i t . .  p .  1 6 8 5 .

R. Harris, "Compensation for Victims of Crimes of Violence,"
op. cit., p. 61.
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T o  e x c l u d e  s u c h  a n  o f f e n s e  a s  t h i s  a p p e a r s  q u i t e  i n c o n g r u o u s  w h e n  

" m a n y  o f f e n c e s  i n v o l v i n g  s t r a n g e r s  t a k e  p l a c e  w i t h i n  a  h o m e  a n d  a r e  n o t  

t h e r e b y  e x l u d e d . " ^ ^ ^  A l t h o u g h  i n t r a - f a m i l y  a s s a u l t s  m i g h t  b e  a d m i n i s t r a ­

t i v e l y  b o t h e r s o m e  t o  c o n t e n d  w i t h  t h e r e  a p p e a r s  t o  b e  n o  p a r t i c u l a r  

r e a s o n  t o  s u p p o s e  t h e y  w o u l d  p r e s e n t  i n s u p e r a b l e  p r o b l e m s .  " O t h e r  f i n ­

a n c i a l  o r  s p e c i a l  r e l a t i o n s h i p s  b e t w e e n  t h e  v i c t i m  a n d  o f f e n d e r  w i l l  b e  

d e a l t  w i t h  u n d e r  t h e  a u t h o r i t i e s ’  d i s c r e t i o n ,  a n d  t h e  d i f f i c u l t y  i n  

d i s c o v e r i n g  t h e  e x a c t  f a c t s  w i l l  n o t  b e  p e c u l i a r  t o  f a m i l y  o f f e n c e s .

S o  f a r  a s  t h e  d i s c o v e r y  a n d  d i s a l l o w a n c e  o f  f r a u d u l e n t  c l a i m s  i s  c o n c e r n e d  

t h e r e  w o u l d  s e e m  t o  b e  b e t t e r  g r o u n d s  f o r  e x c l u d i n g  o t h e r  c l a s s e s  o f  c a s e s  

t h a n  f a m i l y  o f f e n s e s .  A t t a c k  b y  a  s t r a n g e r ,  w h e r e  t h e r e  i s  n o  w i t n e s s ,  

d o e s  n o t  a u t o m a t i c a l l y  e x c l u d e  t h e  v i c t i m  f r o m  b e i n g  a w a r d e d  c o m p e n s a ­

t i o n .  Y e t ,  " i n  t h e  c a s e  w h e r e  t h e  o f f e n d e r  i s  a  r e l a t i v e  o r  m e m b e r  o f  

t h e  v i c t i m ' s  h o u s e h o l d ,  i t  i s  m o r e  l i k e l y  t h a t  h i s  t e s t i m o n y  w i l l  a l s o  

b e  a v a i l a b l e  t o  t h e  c o m m i s s i o n ,  a s  o p p o s e d  t o  t h e  c a s e  w h e r e  t h e  a s s a i l ­

a n t  i s  a  s t r a n g e r . I t  t h u s  a p p e a r s  t h a t  o n e  o f  t h e  c h i e f  f e a r s ,  

c o l l u s i o n  a n d  t h e  b r i n g i n g  o f  f r a u d u l e n t  c l a i m s ,  t h a t  h a s  l e d  t o  l i m i t a ­

t i o n s  o r  d i s a l l o w a n c e s  o f  v i c t i m  c o m p e n s a t i o n  i n  c a s e s  i n v o l v i n g  f a m i l y  

o f f e n s e s  i s  n o  m o r e  j u s t i f i e d  f o r  t h i s  c l a s s  o f  c a s e s  t h a n  f o r  m a n y  o f  

t h o s e  f o r  w h i c h  c o m p e n s a t i o n  i s  a w a r d e d .

^ ^ ^ A l e c  S a m u e l s ,  " C o m p e n s a t i o n  f o r  C r i m i n a l  I n j u r i e s  i n  B r i t a i n , "

o p .  c i t . .  p .  3 1 .  

l o c .  c i t

R .  H a r r i s ,  " C o m p e n s a t i o n  f o r  V i c t i m s  o f  C r i m e s  o f  V i o l e n c e , "

^^^Robert A. Sandler, "Compensation for Victims of Crime— Some
Practical Considerations," op. cit., p. 651.
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W e  a r e  l e f t  w i t h  o n e  a r g u m e n t  f o r  e x c l u d i n g  r e l a t i v e s  o f  

t h e  o f f e n d e r  f r o m  c o m p e n s a t i o n :  t h e  o f f e n d e r  m u s t  n o t  b e

b e n e f i t e d .  T h i s  a r g u m e n t  r a i s e s  a  t e c h n i c a l  q u e s t i o n :  c a n

w e  d e s i g n  a  p r o g r a m  w h i c h  a l l o w s  i n n o c e n t  r e l a t i v e s  t o  r e c e i v e  

c o m p e n s a t i o n  w h i l e  p r e v e n t i n g  o f f e n d i n g  o n e s  f r o m  r e c e i v i n g  

a n y  b e n e f i t ? ^ ® ®

S u g g e s t i o n s  h a v e  b e e n  m a d e  t o  s u p p o r t  t h e  p o s i t i o n  t h a t  s u c h  c a p a b i l i t i e s  

c a n  b e  r e a l i z e d  i n  a  c o m p e n s a t i o n  p r o g r a m .  " T h e  r i s k  o f  t h e  o f f e n d e r  

b e n e f i t i n g  c o u l d  b e  g u a r d e d  a g a i n s t ,  f o r  e x a m p l e ,  b y  p e r i o d i c a l  s u m s  

p a y a b l e  o n l y  t o  t h e  w i f e , "  a s s u m i n g  s h e  i s  t h e  v i c t i m ,  " b y  a n a l o g y  w i t h  

f a m i l y  a l l o w a n c e s ,  o r  b y  i n v e s t m e n t ,  s u b j e c t  t o  r e l e a s e ,  w h o l l y  o r  i n

5 0 9
p a r t ,  a t  t h e  d i s c r e t i o n  o f  t h e  B o a r d  o n  t h e  a p p l i c a t i o n  o f  t h e  w i f e . "  

T h e r e  i s  a l s o  t h e  p o s s i b i l i t y  t h a t  t h e  o f f e n d e r  m a y  b e  c o n v i c t e d  a n d  

i n c a r c e r a t e d .  " I n  o r d e r  t o  i n c r e a s e  t h e  p o s s i b i l i t y  o f  c o n v i c t i n g  s u c h  

a n  o f f e n d e r ,  a  p r o v i s i o n  r e q u i r i n g  t h e  c l a i m a n t  t o  t e s t i f y  i n  c r i m i n a l  

p r o c e e d i n g s  c o u l d  b e  m a d e  a  c o n d i t i o n  t o  e l i g i b i l i t y  u n d e r  t h e  c o m p e n ­

s a t i o n  a c t . " ^ ^ ^  S u c h  a  p r a c t i c e  w o u l d ,  h o w e v e r ,  b e  p o t e n t i a l l y  d a n g e r ­

o u s  f o r  t h e  r e a s o n s  m e n t i o n e d  e a r l i e r  w h e n  i t  w a s  c o n s i d e r e d  w h e t h e r  o r  

n o t  a  c r i m i n a l  c o n v i c t i o n  s h o u l d  b e  a  p r e r e q u i s i t e  t o  t h e  m a k i n g  o f  a n  

a w a r d .  A  m o r e  v a l i d  a p p r o a c h  t o  r e d u c e  o r  e l i m i n a t e  t h e  c h a n c e  t h a t  

t h e  o f f e n d e r  m i g h t  b e n e f i t  f r o m  a n  a w a r d  s t e m m i n g  f r o m  a  f a m i l y  o f f e n s e  

w o u l d  s e e m  t o  b e  t h e  l i m i t i n g  o f  t h e  a w a r d  t o  i n c l u d e  " n o  m o r e  t h a n  m e d ­

i c a l  e x p e n s e s ,  l o s s  o f  e a r n i n g  o r  o t h e r  p e c u n i a r y  l o s s e s .  A s  s u c h .

^ ^ ^ R o b e r t  C h i l d r e s ,  " C o m p e n s a t i o n  f o r  C r i m i n a l l y  I n f l i c t e d  P e r ­

s o n a l  I n j u r y , "  M i n n e s o t a  L a w  R e v i e w ,  o p .  c i t . ,  p .  2 7 6 .  

5

l o c .  c i t .

^ ^ ^ A l e c  S a m u e l s ,  " C o m p e n s a t i o n  f o r  C r i m i n a l  I n j u r i e s  i n  B r i t a i n , "

^^^Robert A. Sandler, "Compensation for Victims of Crime— Some
Practical Considerations," loc. cit.
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t h e  o f f e n d e r  c o u l d  o n l y  b e n e f i t  f r o m  t h e  a w a r d  i f  h e  r e c e i v e d  s t a t e  

c o m p e n s a t i o n  b u t  r e f u s e d  t o  p a y  h o s p i t a l  a n d  m e d i c a l  e x p e n s e s .  T h i s  

’ d o u b l e  r e c o v e r y ’  m i g h t  b e  a v o i d e d  b y  p r o v i d i n g  t h a t  h o s p i t a l s  b e  g i v e n  

s t a t u t o r y  l i e n s  u n d e r  t h e  a c t , " ^ ^ ^  T h e  N e w  Y o r k  C r i m e  V i c t i m s  C o m p e n ­

s a t i o n  B o a r d  h a s  b e e n  d o i n g  s o m e t h i n g  s i m i l a r  t o  t h i s .  I t  o b t a i n s  f r o m  

t h e  c l a i m a n t  " a  c o n s e n t  w h i c h  a l l o w s  t h e  u n p a i d  c r e d i t o r s  t o  b e  p a i d  

d i r e c t l y .  T h i s  w a s  d o n e  w h e n  t h e  B o a r d  i n  o n e  i n s t a n c e ,  f o u n d  t h a t  i f  

t h e  a w a r d  w a s  m a d e  d i r e c t l y  t o  t h e  c l a i m a n t ,  h e  u n d o u b t l y  [ s i c ]  w o u l d  

n e v e r  p a y  t h e  h o s p i t a l  b i l l  w h i c h  w a s  i n  e x c e s s  o f  $ 3 , 0 0 0 . 0 0  . . . .  I t  

w a s  f e l t  t h a t  t h i s  w a s  a  n e c e s s a r y  s t e p  t o  i n s u r e  t h a t  t h e  s t a t e  m o n e y

w a s  r e c e i v e d  b y  t h e  p e r s o n s  e n t i t l e d  t h e r e t o .  T h e  b a l a n c e ,  o f  c o u r s e ,

5 1 2
i f  a n y ,  i s  p a y a b l e  t o  t h e  c l a i m a n t  d i r e c t l y . "  T h u s  t h e r e  h a s  a l r e a d y  

b e e n  e x p e r i e n c e  w i t h  t h e  k i n d  o f  a r r a n g e m e n t  t h a t  h a s  b e e n  s u g g e s t e d  

a s  b e i n g  s u i t a b l e  f o r  p r e v e n t i n g  t h e  o f f e n d e r  f r o m  b e n e f i t i n g  f r o m  a n  

a w a r d  r e s u l t i n g  f r o m  a n  i n t r a - f a m i l y  o f f e n s e .

S h o u l d  t h e  S c h e m e  P r e v e n t  " D o u b l e  R e c o v e r y " ?

O f  t h e  s e v e n  j u r i s d i c t i o n s  h e r e  c o n s i d e r e d ,  f i v e  h a v e  e n a c t e d  p r o -

5 1 3
v i s i o n s  t o  b a r  d o u b l e  r e c o v e r y  o f  m o n i e s  b y  v i c t i m s  o f  c r i m e .  T h e s e  

p r o v i s i o n s  e x c l u d e  r e c o v e r y  f r o m  t h e  c o m p e n s a t i o n  p r o g r a m  t h a t  w o u l d

S llfb id .
5 1 2

N e w  Y o r k ,  1 9 6 8  S e c o n d  A n n u a l  R e p o r t ,  o p .  c i t . ,  p .  5 .

5 1 3
G r e a t  B r i t a i n ,  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  B o a r d ,  S i x t h  

R e p o r t ,  C m n d .  4 4 9 4 ,  o p .  c i t . ,  p a r s .  1 4 - 1 6 ;  C a l i f o r n i a ,  G o v t .  C o d e ,  c h .  5 ,  

A r t  1 ,  s e c .  1 3 9 6 3 ;  M a s s a c h u s e t t s ,  A n n o t a t e d  L a w s  o f  M a s s . ,  c h .  2 5 8 A ,  

s e c .  6 ;  N e w  Y o r k ,  M c K i n n e y ' s  C o n s o l i d a t e d  L a w s  o f  N e w  Y o r k  A n n o t a t e d ,  

B o o k  1 8 ,  E x e c u t i v e  L a w ,  A r t .  2 2 ,  s e c .  6 3 1 ( 4 ) ;  M a r y l a n d ,  A n n o t a t e d  C o d e  

o f  M a r y l a n d ,  A r t .  2 6 A ,  s e c .  1 2 ( d ) .
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d u p l i c a t e  a n y  f u n d s  r e c e i v e d  b y  t h e  c l a i m a n t  f r o m  a n y  o t h e r  s o u r c e .  • 

S h o u l d  t h e  c l a i m a n t  r e c e i v e  m o n e y  f r o m  a n y  o t h e r  s o u r c e  t o  c o m p e n s a t e  

h i m  f o r  p e r s o n a l  i n j u r y ,  o r  h i s  d e p e n d e n t s  f o r  h i s  d e a t h ,  t h e  a m o u n t  h e  

w o u l d  r e c e i v e  f r o m  t h e  c o m p e n s a t i o n  p r o g r a m  w o u l d  b e  r e d u c e d  b y  t h e  

a m o u n t  o f  s u c h  f u n d s  r e c e i v e d  f r o m  o t h e r  s o u r c e s .  I f  t h e s e  f u n d s  f r o m  

o t h e r  s o u r c e s  e q u a l  o r  e x c e e d  t h e  a m o u n t  t h a t  w o u l d  o t h e r w i s e  b e  p a i d  

t h r o u g h  t h e  c o m p e n s a t i o n  p r o g r a m ,  n o  a w a r d  f r o m  t h e  c o m p e n s a t i o n  p r o g r a m  

w i l l  b e  m a d e .

T h e  o t h e r  t w o  j u r i s d i c t i o n s ,  H a w a i i  a n d  N e w  Z e a l a n d ,  a l s o  b a r  

d o u b l e  r e c o v e r y  w i t h  t h e  e x c e p t i o n  t h a t  f u n d s  r e c e i v e d  f r o m  p r i v a t e  

i n s u r a n c e  a r e  n o t  d e d u c t e d  f r o m  t h e  a w a r d  m a d e  b y  t h e  c o m p e n s a t i n g  

a u t h o r i t y . F u n d s  r e c e i v e d  t o  c o m p e n s a t e  t h e  v i c t i m  t h a t  c o m e  f r o m  

a l l  o t h e r  s o u r c e s ,  i n c l u d i n g  p u b l i c  i n s u r a n c e  a n d  p e n s i o n  b e n e f i t s  a r e  

d e d u c t e d  f r o m  t h e  a w a r d .  T h i s  d i s t i n c t i o n  b e t w e e n  f u n d s  t h a t  c o m e  f r o m  

p u b l i c  a n d  p r i v a t e  s o u r c e s  h a s  b e e n  o f  s o m e  c o n s e q u e n c e  f o r  t h e  B r i t i s h  

s c h e m e .  I t  o r i g i n a l l y  r e q u i r e d  t h a t :  " W h e r e  a p p l i c a b l e ,  c o m p e n s a t i o n

w i l l  b e  r e d u c e d  b y  t h e  a m o u n t  o f  a n y  p a y m e n t s  f r o m  p u b l i c  f u n d s  p a y a b l e ,  

a s  a  r e s u l t  o f  t h e  i n j u r y  o r  d e a t h ,  t o  t h e  p e r s o n  t o  w h o m  t h e  a w a r d  i s  

m a d e . " ^ ^ ^  I t  w a s  a n t i c i p a t e d  i n  t h e  P a r l i a m e n t a r y  c o n s i d e r a t i o n  o f  t h e  

B r i t i s h  s c h e m e  b e f o r e  i t  b e c a m e  o p e r a t i v e  t h a t  t h i s  d i s t i n c t i o n  w o u l d  

c a u s e  d i f f i c u l t i e s :

^ ^ ^ H a w a i i ,  H a w a i i  R e v i s e d  S t a t u t e s ,  V o l .  4 ,  c h .  3 5 1 ,  s e c .  3 5 1 - 6 3 ;  

N e w  Z e a l a n d ,  S t a t u t e s  o f  N e w  Z e a l a n d ,  1 9 6 3 ,  N o .  1 3 4 ,  s e c .  1 9 ( 7 ) .

^^^Great Britain, Compensation for Victims of Crimes of Violence,
Cmnd. 2323, op. cit., par. 22.
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I  s u p p o s e  t h e  i m p l i c a t i o n s  o f  t h i s  h a v e  b e e n  c o n s i d e r e d .  P r e ­

s u m a b l y  w h a t  i t  m e a n s  i s  t h i s .  S u p p o s e ,  f o r  e x a m p l e ,  a  w i d o w  

r e c e i v e s  a  p e n s i o n  u n d e r  s o m e  S t a t e  s c h e m e ,  a l b e i t  a s  t h e  

r e s u l t  o f  s o m e  c o n t r i b u t o r y  s c h e m e ,  t h i s  b e n e f i t  w i l l  h a v e  t o  

b e  d e d u c t e d  f r o m  a n y  c o m p e n s a t i o n  s h e  g e t s ,  w h i l s t  a  p r e c i s e l y  

s i m i l a r  b e n e f i t  s h e  g e t s  u n d e r  a  p r i v a t e  s c h e m e — f o r  e x a m p l e ,  

a  g r o u p  l i f e  p e n s i o n  a s  p r o v i d e d  a n d  r u n  b y  m a n y  e m p l o y e r s —  

w o u l d  b e  o u t s i d e  t h i s  p r o v i s i o n  a n d  n o  d e d u c t i o n  w o u l d  h a v e  

t o  b e  m a d e  f o r  t h a t .  I t  s e e m s  t o  m e  t h a t  t o  t r y  t o  d r a w  a  

d i v i d i n g  l i n e  b e t w e e n  b e n e f i t s  s h e  r e c e i v e s ,  a s  a  r e s u l t  o f  

d e a t h ,  f r o m  p u b l i c  f u n d s  a n d  b e n e f i t s  w h i c h  s h e  r e c e i v e s  f r o m  

o t h e r  f u n d s  m a y  p r o d u c e  a n o m a l i e s  w h i c h  w i l l  c e r t a i n l y  s e e m  

u n j u s t  t o  m a n y  o f  t h e  c l a i m a n t s . 5 1 &

T h i s  h y p o t h e t i c a l  s i t u a t i o n  m a t e r i a l i z e d  l a t e r  a n d  f i n a l l y  l e d  t o  a  

r e v i s i o n  o f  t h e  B r i t i s h  s c h e m e  o f  c o m p e n s a t i o n  c o n c e r n i n g  t h e  d i s t i n c ­

t i o n  b e t w e e n  f u n d s  r e c e i v e d  b y  a  v i c t i m  o f  c r i m e  o r  d e p e n d e n t s  o f  s u c h  

f r o m  p u b l i c  o r  p r i v a t e  s o u r c e s .  T h e  C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  

B o a r d ,  o n  A u g u s t  9 ,  1 9 6 6 ,  r e v e r s e d  a  d e c i s i o n  m a d e  b y  a  s i n g l e  m e m b e r  

o f  t h e  b o a r d  t h a t  h a d  a w a r d e d  M r s .  M a r g a r e t  R o s e  L a i n ,  t h e  w i d o w  o f  a  

s l a i n  p o l i c e  o f f i c e r ,  L 3 0 0 .  M r s .  L a i n  c h a r g e d  t h a t  " n o  w i d o w  o f  a  

p o l i c e  o f f i c e r  k i l l e d  b y  v i o l e n c e  i n  c o u r s e  o f  d u t y  o r  o t h e r  c a t e g o r i e s  

o f  p u b l i c  e m p l o y e e s  c a n  e v e r  h o p e  t o  c o l l e c t  a n y t h i n g :  a n d  t h e  D i v i s i o n a l  

C o u r t  g r a n t e d  a n  e x  p a r t e  a p p l i c a t i o n  t o  r e v i e w  t h e  d e c i s i o n  o f  t h e  

b o a r d . T h e  D i v i s i o n a l  C o u r t  " h e l d  t h e  B o a r d  d i d  n o t  e r r  i n  r e f u s i n g  

t o  m a k e  a n  a w a r d  t o  t h e  w i d o w  a n d  3  c h i l d r e n  o f  a  p o l i c e m a n  b e c a u s e  s h e

r e c e i v e d  a  p o l i c e  p e n s i o n .  T h e s e  a r e  ’ p u b l i c  f u n d s ’  a n d  c a n  b e  d e d u c t e d

5 1 8
f r o m  t h e  a m o u n t  o f  t h e  a w a r d . "  F o l l o w i n g  t h i s  d e c i s i o n ,  i t  w a s

■ ^ ^ ^ G r e a t  B r i t a i n ,  " C r i m e s  o f  V i o l e n c e  ( C o m p e n s a t i o n  f o r  V i c t i m s ) , "  

P a r l i a m e n t a r y  D e b a t e s ,  o p .  c i t . .  c o l .  1 1 6 9 .

^ ^ ^ T h e  T i m e s  ( L o n d o n ) ,  N o v .  2 ,  1 9 6 6 ,  8 d .

^^^The Times (London), April 21, 1967, 5a.
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a n n o u n c e d  t h a t  " a  t h r e e  p a r t y  d e p u t a t i o n  i s  t o  m e e t  M r .  J e n k i n s ,  t h e

5 1 9
H o m e  S e c r e t a r y ,  n e x t  w e e k  t o  d i s c u s s  t h e  w o r k i n g  o f  t h e  C I C  B o a r d . "

T h e  c h a r g e  w a s  t h a t  t h e  b o a r d  w a s  " t r e a t i n g  w i d o w s  i n  a  s h a b b y  a n d  a u t o -  

5 2 0
a r a t i c  m a n n e r . "  A n o t h e r  w i d o w  h a d  h e r  f i n a l  a w a r d  r e d u c e d  f r o m  L 7 , 4 5 2

t o  L 4 0 1  " b e c a u s e  s h e  w a s  d r a w i n g  a  w i d o w ' s  p e n s i o n "  w h i l e  M r s .  I a i n ' s

5 2 1
c a s e  w a s  p e n d i n g  i n  t h e  D i v i s i o n a l  C o u r t ,  T h e  r e q u e s t  o f  t h e  d e p u t a ­

t i o n  m e e t i n g  w i t h  M r .  J e n k i n s  w a s  f o r  h i m  t o  " o r d e r  t h e  B o a r d  n o t  t o  

d i s c r i m i n a t e  a g a i n s t  t h e  w i d o w s  o f  p u b l i c  s e r v a n t s  s u c h  a s  p o l i c e  o f f i -

5 2 2
c e r s ,  b y  d e d u c t i n g  f r o m  c o m p e n s a t i o n  a n y  p e n s i o n s  p a i d  t o  s u c h  w i d o w s . "

T h e  L a i n  c a s e  a n d  t h e  i n d i g n a t i o n  i t  p r o m p t e d  l e d  t o  t h e  r e m o v a l  o f  d i s ­

t i n c t i o n s  m a d e  b e t w e e n  f u n d s  r e c e i v e d  f r o m  p u b l i c  a n d  p r i v a t e  s o u r c e s  

b y  v i c t i m s  o f  c r i m e  o r  t h e i r  d e p e n d e n t s .  " C h a n g e s  i n  t h e  C r i m i n a l  

I n j u r i e s  C o m p e n s a t i o n  S c h e m e  w e r e  a n n o u n c e d  b y  M r .  C a l l a g h a n ,  H o m e  S e c ­

r e t a r y ,  i n  a  w r i t t e n  a n s w e r  i n  t h e  C o m m o n s  y e s t e r d a y  . . .  I f  d e a t h

r e s u l t s  f r o m  a n  i n j u r y  o r  d u t y  o c c u p a t i o n a l  p e n s i o n s ,  w h e t h e r  p u b l i c  o r

5 2 3
p r i v a t e ,  w i l l  b e  d e d u c t e d  i n  p a r t  f r o m  a n y  a w a r d . "  T h e  B r i t i s h  s c h e m e

n o w  s p e c i f i e s  t h a t :

W h e r e  t h e  v i c t i m  i s  a l i v e  t h e  B o a r d  w i l l  d e t e r m i n e  o n  

t h e  b a s i s  o f  t h e  c o m m o n  l a w  w h e t h e r ,  a n d  t o  w h a t  e x t e n t ,  c o m ­

p e n s a t i o n  s h o u l d  b e  r e d u c e d  b y  a n y  p e n s i o n  a c c r u i n g  a s  a  

r e s u l t  o f  t h e  i n j u r y . 5 2 4

SI q
T h e  T i m e s  ( L o n d o n ) ,  A p r i l  2 9 ,  1 9 6 7 ,  I f .

52°Ibid.
SẐ Ibid.

SẐibid.
T h e  T i m e s  ( L o n d o n ) ,  M a r y  2 2 ,  1 9 6 8 ,  2 d .

^^^Great Britain, Criminal Injuries Compensation Board, Fifth
Report. op. cit., par. 17.
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I n  f a t a l  c a s e s  o c c u p a t i o n a l  p e n s i o n s ,  w h e t h e r  p u b l i c  o r  

p r i v a t e ,  s h o u l d  b e  d e d u c t e d  i n  p a r t  f r o m  a n y  a w a r d :  u n d e r

t h e  o r i g i n a l  s c h e m e  a  p u b l i c  s e c t o r  p e n s i o n  h a d  b e e n  o f f s e t  

i n  f u l l  a s  a  p a y m e n t  f r o m  p u b l i c  f u n d s .  .  .  b u t  t h e r e  w a s  

n o  o f f s e t  f o r  a  p r i v a t e  p e n s i o n . ^ 2 5

T h e  f e e l i n g s  o f  i n e q u i t y  t h a t  t h e s e  p r o v i s i o n s  o f  t h e  o r i g i n a l

B r i t i s h  s c h e m e  a r o u s e d  w o u l d  s e e m  t o  d i c t a t e  t h e  o m i s s i o n  o f  a n y  s u c h

d i s t i n c t i o n  i n  a  c o m p e n s a t i o n  p l a n .  T h e  p r a c t i c e s  o f  t h e  N e w  Y o r k  C r i m e

V i c t i m s  C o m p e n s a t i o n  B o a r d ,  i n  t h i s  r e s p e c t ,  w o u l d  s e e m  t o  b e  p r e f e r a b l e :

I n  d e t e r m i n i n g  t h e  a m o u n t  f o r  m e d i c a l  e x p e n s e s ,  t h e  

a w a r d  i s  o n l y  f o r  t h o s e  o u t - o f - p o c k e t  e x p e n s e s  w h i c h  t h e  

c l a i m a n t  i s  o b l i g e d  t o  p a y  o u t  o f  h i s  o w n  p o c k e t .  T h e r e  i s  

n o  d u p l i c a t i o n  o f  p a y m e n t  s i n c e  a n y  a n d  a l l  p a y m e n t s  r e c e i v e d  

b y  t h e  c l a i m a n t  f r o m  B l u e  C r o s s ,  B l u e  S h i e l d ,  p r i v a t e  i n s u r ­

a n c e  c o m p a n i e s .  W o r k m e n ' s  C o m p e n s a t i o n  a n d  d i s a b i l i t y  p a y ­

m e n t s  a r e  a l l  d e d u c t e d .

I n  d e t e r m i n i n g  t h e  l o s s  o f  s u p p o r t ,  t h e r e  i s  a l s o  

d e d u c t e d  f r o m  t h e  w a g e s  o f  t h e  d e c e a s e d  h i s  p e r s o n a l  e x p e n s e s  

a s  w e l l  a s  S o c i a l  S e c u r i t y  b e n e f i t s .  W o r k m e n ' s  C o m p e n s a t i o n  

a n d / o r  p e n s i o n s .  T h u s  w e  d e t e r m i n e  t h e  a c t u a l  l o s s  o f  s u p p o r t  

i n  a c c o r d a n c e  w i t h  t h e  s t a t u t e . ^ 2 6

" P a i n  a n d  S u f f e r i n g "

C o m p e n s a t i o n  f o r  p a i n  a n d  s u f f e r i n g  i s  e x c l u d e d  f r o m  a l l  b u t  t w o  o f

t h e  c o m p e n s a t i o n  p r o g r a m s  c o n s i d e r e d  h e r e .  H a w a i i  p r o v i d e s  f o r  s u c h

c o m p e n s a t i o n  a s  d o e s  N e w  Z e a l a n d  w h i c h  l i m i t s  a w a r d s  f o r  s u c h  t o  a  m a x -

5 2 7
i m u m  o f  f i v e  h u n d r e d  p o u n d s .  I t  h a s  b e e n  s u g g e s t e d  t h a t  i t  w o u l d  b e

5 2 5
I b i d * ,  p .  2 7 .

coc
N e w  Y o r k ,  C r i m e  V i c t i m s  C o m p e n s a t i o n  B o a r d ,  1 9 6 9  A n n u a l  R e p o r t .  

o p .  c i t . .  p p .  1 2 - 1 3 .

5 2 7
H a w a i i ,  H a w a i i  R e v i s e d  S t a t u t e s ,  V o l .  4 ,  c h .  3 5 1 ,  s e c .  3 5 1 -  

3 3 ( 4 ) ;  N e w  Z e a l a n d ,  S t a t u t e s  o f  N e w  Z e a l a n d ,  1 9 6 3 ,  N o .  1 3 4 ,  s e c .  1 9 ( 3 ) ( d ) .
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b e t t e r  f o r  N e w  Z e a l a n d  t o  e l i m i n a t e  t h i s  c a t e g o r y  o f  c o m p e n s a t i o n .

T h e r e  i s  l i t t l e  s u p p o r t  t o  b e  f o u n d  f o r  t h e  i n c l u s i o n  o f  p a i n  a n d  s u f f e r ­

i n g  a s  a n  o b j e c t  o f  c o m p e n s a t i o n  i n  t h e  t y p e  o f  p r o g r a m  u n d e r  c o n s i d e r ­

a t i o n .  " P a i n  a n d  s u f f e r i n g , "  a c c o r d i n g  t o  o n e  c o m m e n t a t o r ,  " c a n n o t  b e  

c o m p e n s a t e d :  i t  i s  n o t  a  d o l l a r  l o s s .  A d m i t t e d l y ,  i t  i s  a l l o w e d  a t

l e a s t  i n  t o r t s  a c t i o n s  i n  .  .  .  c o u r t s .  H o w e v e r ,  ( 1 )  i t  i s  t h e r e  p r i ­

m a r i l y  a l l o w e d  t o  e x p a n d  r e c o v e r i e s  s o  a s  t o  c o m p e n s a t e  f o r  s u c h  d i s ­

a l l o w e d  i t e m s  a s  a t t o r n e y s '  f e e s ;  a n d  ( 2 )  p u b l i c  m o n i e s  a r e  n o t  i n  t h o s e

5 2 9
c a s e s  u s u a l l y  i n v o l v e d . "  I t  h a s  b e e n  p o i n t e d  o u t  a l s o  t h a t  t h e

a w a r d i n g  o f  p a y m e n t  f o r  p a i n  a n d  s u f f e r i n g  i n  a  c i v i l  s u i t  " i s  u n d e r t a k e n

5 3 0
a a - m u c h  t o  p u n i s h  t h e  w r o n g d o e r  a s  i t  i s  t o  c o m p e n s a t e  t h e  v i c t i m . "

T h e r e  a r e  s o m e  c r i m e s  a g a i n s t  t h e  p e r s o n  d e e m e d  t o  b e  v e r y  s e r i o u s  w h e r e  

p h y s i c a l  i n j u r y  d o e s  n o t  u s u a l l y  r e s u l t  t h a t  m i g h t  b e  t h o u g h t  s u i t a b l e  

c a s e s  f o r  c o m p e n s a t i o n .  " I n  s o m e  c r i m e s  s u c h  a s  f o r c i b l e  r a p e ,  s e x  

o f f e n s e s  a g a i n s t  c h i l d r e n ,  k i d n a p p i n g ,  a n d  s o m e  r o b b e r i e s  p a i n  a n d  s u f f e r ­

i n g  m a y  b e  t h e  o n l y  c o g n i z a b l e  c l a i m  t h e  v i c t i m  h a s .  T o  e s t a b l i s h  a  

s y s t e m  f o r  c o m p e n s a t i o n  o f  c r i m e  v i c t i m s  a n d  t h e n  d e n y  r e c o v e r y  b e c a u s e  

t h e r e  h a s  b e e n  n o  p h y s i c a l  i n j u r y  s e e m s  p a r t i c u l a r l y  h a r s h ,  e s p e c i a l l y  

i n  v i e w  o f  t h e  g r e a t  e m o t i o n a l  d a m a g e  i n h e r e n t  i n  t h e  s e x u a l  o f f e n s e s

5 2 8
G i l b e r t  G e i s ,  " S t a t e  C o m p e n s a t i o n  t o  V i c t i m s  o f  V i o l e n t  C r i m e , "  

o p .  c i t . ,  p .  1 7 4 .

529
N e w  J e r s e y ,  S e n a t e  C o m m i t t e e  o n  L a w  a n d  P u b l i c  S a f e t y ,  P u b l i c  

H e a r i n g  o n  S e n a t e  B i l l  N o .  2 8 4 — p r o v i d i n g  f o r  c o m p e n s a t i o n  f o r  t h e  i n n o ­

c e n t  v i c t i m s  o f  c r i m e s  ( N o v .  3 0 ,  1 9 6 6 ) ,  p p .  3 9 - 4 0  ( l e t t e r  f r o m  R o b e r t  

C h i l d r e s ) .

530Robert A. Sandler, "Compensation for Victims of Crime— Some
Practical Considerations," op. cit.. p. 653.
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a n d  k i d n a p p i n g . "  T h e  b a s i s  o f  t h i s  a p p e a l  m i g h t  i t s e l f  b e  m o r e

e m o t i o n a l  t h a n  f a c t u a l  f o r  t h e r e  a r e  i n d i c a t i o n s  t h a t  l i t t l e  i s  a c t u a l l y

k n o w n  a b o u t  t h e  e m o t i o n a l  I m p a c t  o f  s u c h  c r i m e s .  " T h e r e  i s  v e r y  l i t t l e

i n f o r m a t i o n  a n d  c o n s i d e r a b l e  d i f f e r e n c e  o f  o p i n i o n  c o n c e r n i n g  t h e  m o r a l

a n d  e m o t i o n a l  e f f e c t s  o f  s e x u a l  m i s b e h a v i o u r  o n  y o u n g  c h i l d r e n .  A l t h o u g h

r e l i a b l e  i n f o r m a t i o n  i n  i n d i v i d u a l  c a s e s  w a s  a v a i l a b l e ,  i t  w a s  t o o

5 3 2
s l i g h t  t o  j u s t i f y  a n y  g e n e r a l  c o n c l u s i o n s . "  T h e  p o i n t  t h a t  c o m p e n ­

s a b l e  p h y s i c a l  c o n s e q u e n c e s  s e l d o m  r e s u l t  f r o m  s e x u a l  o f f e n s e s  w a s  s u b ­

s t a n t i a t e d  b y  t h i s  s t u d y .  " I n  r e s p e c t  o f  1 , 8 1 5 ,  o r  9 1  p e r  c e n t ,  o f  t h e

5 3 3
v i c t i m s  t h e  o f f e n c e s  h a d  n o  n o t a b l e  p h y s i c a l  c o n s e q u e n c e s . "  I f  

t h e r e  i s  t o  b e  c o m p e n s a t i o n  t o  v i c t i m s  o f  c r i m e s  s u c h  a s  t h o s e  m e n t i o n e d  

a b o v e ,  t h a t  c o m p e n s a t i o n  w o u l d  h a v e  t o  b e ,  i t  w o u l d  a p p e a r ,  f o r  s o m e t h i n g  

a k i n  t o  " m e n t a l  a n g u i s h "  o r  " p a i n  a n d  s u f f e r i n g . "  O t h e r w i s e ,  m o s t  s u c h  

v i c t i m s ,  s u f f e r i n g  n o  p h y s i c a l  i n j u r y ,  w i l l  r e c e i v e  n o  c o m p e n s a t i o n .

^ ^ ^ M i c h a e l  P .  S m o d i s h ,  " B u t  W h a t  A b o u t  t h e  V i c t i m ?  T h e  F o r e ­

s a k e n  M a n  i n  A m e r i c a n  C r i m i n a l  L a w , "  o p .  c i t . ,  p .  1 7 .

5 3 2
L .  R a d z i n o w i c z ,  S e x u a l  O f f e n c e s ;  A  R e p o r t  o f  t h e  C a m b r i d g e  

D e p a r t m e n t  o f  C r i m i n a l  S c i e n c e ,  o p .  c i t . ,  p .  1 0 4 .

SS^Ibid.



CHAPTER IV

AH O P I K I O N  SURVEY OP THOSE WHO ADMINISTER 

CRIME COMPENSATION PROGRAMS 

I n  a n  e f f o r t  t o  l e a r n  w h a t  t h e  o p i n i o n s  o f  t h o s e  w h o  

a d m i n i s t e r  c r i m e  c o m p e n s a t i o n  p r o g r a m s  a r e ,  a  m a i l  s u r v e y  

w a s  u n d e r t a k e n .  Q u e s t i o n n a i r e s  w e r e  s e n t  t o  p r o g r a m  a d m i n ­

i s t r a t o r s  i n  t h e  j u r i s d i c t i o n s , o f  New % o r k ,  C a l i f o r n i a ,  

M a r y l a n d ,  H a w a i i ,  New Z e a l a n d ,  a n d  G r e a t  B r i t a i n ,  M a s s a ­

c h u s e t t s  w a s  n o t  i n c l u d e d .  T h e r e ,  t h e  c o m p e n s a t i o n  p r o ­

g r a m  i s  a d m i n i s t e r e d  b y  d i s t r i c t  c o u r t  j u d g e s .  E f f o r t s  t o  

i d e n t i f y  t h e s e  j u d g e s  a n d  t o  l e a r n  w h i c h  o n e s  h a v e  

h a n d l e d  t h e  m o s t  c o m p e n s a t i o n  c l a i m s  w e r e  u n s u c e s s f

53^In Massachusetts ,  th e re  are  seventy-one d i s t r i c t  
cour t  judges,  A l e t t e r  from Richard D. Gerould, Executive 
S ec re ta ry ,  Supreme J u d i c i a l  Court fo r  the Commonwealth of 
M assachuset ts ,  September 1, 1971, in d ic a te s  t h a t  only summary 
accounts a re  kept of the handling of claims under Massachu­
s e t t s ’ crime compensation program. The o f f i c e  o f  the  Attorney 
General o f  Massachusetts  supplied the fo llowing inform ation  
fo r  p u b l ic a t io n  in  the Four teen th  Report of th e  Supreme Ju d i ­
c i a l  Court f o r  the Commonwealth of Massachusetts :  cases
were f i l e d  in  the year  ending July 30, 1969; 129, i n  the next 
twelve months; 08, in  the  period from Ju ly  1, 1970, to  Apri l  
26, 1971. As of  March 30, 1971, awards have to ta l e d  $00,^60. 
S ix ty - f iv e  cases have been c losed .  Of t h i s  number 62 awards 
were g ra n te d ,  o r  an average award of $1 ,290 ."

237
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Q uest ionna ires  were mailed to  tw en ty -four  program adminis­

t r a t o r s  in  August, 1971. The cover l e t t e r  and th e  q u e s t io n ­

n a i r e  are  inc luded here i n  the  Appendix, The j u r i s d i c t i o n s  

of  New York, C a l i f o rn i a ,  Maryland, Hawaii, and New Zealand 

have three-member boards.  Great B r i t a i n  has a nine-member 

board. Twenty responses were rec e iv ed ,  g iv ing  a r e t u r n  of 

over e i g h ty - t h r e e  p e rce n t .  Responses came from a l l  of the 

j u r i s d i c t i o n s  p o l le d .  Anonymity was assured  the  responden ts .  

Assurance was a l so  g iven  respondents  t h a t  responses  would 

not be i d e n t i f i e d  by j u r i s d i c t i o n .  I t  was hoped t h a t  t h i s  

would encourage i n d i c a t io n s  of  p reference  by the respondents  

t h a t  would be uninf luenced  by co n s id e ra t io n s  o th e r  than 

p e r s o n a l ly  and p r o f e s s io n a l ly  held  v iewpoin ts .  The respon­

ses  a re  p resen ted  in  the fo l low ing  t a b l e s .  In most i n s t a n ­

ces the  t a b u la t io n s  o f  responses  req u i re  no comment. Where 

emphasis is  thought d e s i r a b l e  o r  where responses  a re  deemed 

ex c ep t io n a l ,  a t t e n t i o n  i s  d i r e c te d  to  s p e c i f i c  responses .  

F i r s t ,  the re  was near  unanimous agreement among r e ­

spondents regard ing  t h e i r  p reference  for the c r e a t io n  of 

a s p e c i a l  a d m in is t r a t iv e  board to  ad m in is te r  the crime 

compensation program. Only one respondent in d ic a ted  a 

p re fe rence  f o r  an a l t e r n a t i v e  arrangement:  the  use of  an

e x i s t i n g  a d m in i s t r a t iv e  body. There was no p refe rence  

s t a t e d  fo r  the  use o f  c o u r t s .  Five of th e  seven j u r i s d i c ­

t io n s  whose crime compensation programs a re  being considered 

here have chosen to c r e a te  a new a d m in is t r a t iv e  body fo r  the
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a d m in i s t r a t io n  of t h e i r  programs.

The opinions recorded in  Table 17 in d ic a te  a p r e f e r ­

ence f o r  what might be cons idered  usual p r e s c r i p t i o n s  fo r  

an a d m in i s t r a t iv e  board. The only  notable  d e p a r tu re  t h a t  

these  op in ions  take from the  p rov is ions  o f  crime compensa­

t i o n  programs in  o p e ra t io n  i s  i n  the recommendation made 

by s ix  of th e  twenty responden ts  t h a t  medical t r a i n i n g  be 

made a q u a l i f i c a t i o n  fo r  one or  more members of the  compen­

s a t i o n  board .  None o f  the programs here cons idered  c u r r e n t ly  

r e q u i r e  medical t r a i n i n g  f o r  any board members. The only 

p r o f e s s io n a l  or educa t iona l  q u a l i f i c a t i o n s  th a t  have thus 

f a r  been app l ied  to  board members a re  l e g a l  t r a i n i n g  and 

expe r ience .  A ll  o f  the j u r i s d i c t i o n s  considered here  t h a t  

have crime compensation boards have p resc r ibed  th e s e  q u a l ­

i f i c a t i o n s  fo r  one o r  more members on t h e i r  r e s p e c t iv e  

boards .  In imposing s p e c i f i c  q u a l i f i c a t i o n s ,  the  d i f f i ­

c u l ty  i s  i n  p re sc r ib in g  a c e r t a i n  kind of  t r a i n i n g  or 

p re p a ra t io n  t h a t  w i l l ,  o th e r  th in g s  being equa l ,  equip 

the s in g l e  member b e t t e r  than  ano ther  kind of  t r a i n i n g .  

S ta f f in g  p r a c t i c e s  should be such th a t  they f a c i l i t a t e  

the  working of die crime compensation board .  In o rde r  to  

provide c o n t in u i ty  and time to  develop s k i l l  in  the  handling 

of  cases i t  i s  recommended t h a t  board members be appo in ted  

by the  governor to s u b s t a n t i a l  terras ( f iv e  to  t e n  y e a r s ) ,  

t h a t  terras be s taggered ,  and t h a t  members be made e l i g i b l e  

fo r  reappointment .  Whether p o s i t io n s  a re  f u l l - t i m e  or



TABLE 17

Opinion Survey: Crime Compensation Board Membership

Respondent
No. 0 É Bd. 
Members

Length o i Staggered 
How Chosen Term (years) Terms

Subject to 
Re-appt.

Legal Full-time or 
Qualifications Salary Part-time Other

#1 at least 3 Statute 
should state

5-7 yes yes yea; admitted to 
practice for at 
least 10 years.

annual lull-time medical training 
qualification for 
perhaps 1 member

4z 3 not spec. mln. of 
4 yrs.

yes yea yes; mln. of 5 
yrs. experience 
as lawyer

Annual or 
per working 
day plus 
expenses

Depends upon 
case load

medical training 
qualifications 
for members

---- « depends on 
work load

Appt. by Gov.o Not Spec. “ Not Spec. Not Spec. Chm. Qualified 
for judicial offc.

Annual or 
per working 
day

Depends upon 
case load

medical training 
qualifications for 
one member

3 Appt. by Gov# 3 ' yes yes yes, for one or 
two members only

per work­
ing day

part-time at 
first; full-time 
as work load in­
creases

none

#5 ~3-sr- ---- Appt. 5-8 yes yea yes annual part-time at first; 
full-time as work 
load increases

none

U 3 Appt. by Cov.^ 3 yes yes yes, for only 
one member

per work­
ing day

part-time medical training 
qualifications for 
one member

*7 3 Appt. by Gov.® 5 yes yea yes annual full-time medical training 
qualifications for 
members

«8 Depends upon 
work load

By Exec. 7 yes yea yea Per working 
day

Chm: Full-time; 
Members: Part- 
time

none

«9 Depends on 
work load

Govt, legal 
Officers

5 no yes yes Per working 
dav

Part-time none

t i o 8-12 Central Govt. Life no — yea Per working 
day

Part-time none

#11 Depends on 
work load

By Exec. No limit, 
save age

no yes Per working 
day plus 
expenses

Part-time none

#12 Depends on 
work load

Appt. by 
Dept. Head 
resp. for adm.o

Subject to 
determination 
k-og.

no yea yea Per working 
day

Part-time none

O



TA3LK 17—Continued
>a (pondent No. of Ed.

Member»
How Chosen length of 

Terra (years)
Staggered
Terras

Subject to 
3e-appt.

Usai
Ousllflcatlons Salary

Full-Time or 
Part-time

Other

#13 Depends on 
work load

Appt. by 
Esce.

No limit. 
Save age

yes Related to 
volume of 
work

Part-time none

tilt 9-12 Appt. by 
%^t. Head

Ho set 
Terra

yes Per working 
Day

Part-time Members should 
have experience 
with personal In- 
lury Ct criminal cases.

*15 Depends on 
work load

Not Spec. No set 
Terra

— — yes Per working 
day

Part-time none

41& Depends on 
work lead

Appt. by
K .itc .

No limit — " yes Salary, FT 
Dally fee. PT

As required fione

*17 3 Appt. by Gov 
with Senate 
advice & con
sent

7 yes yes yes Annual Full-time Bl-partlsan
Board

■■■"#16 3 Ex Officio 
or spot, by 
Gov. *

4 ' yes yes yes, one 
member only

Per working 
day

Part-time medical training 
qualifications for 
one member

#19 ' 3 or 5 -- -- — — -•
#26 3 Appt. by 

Gov. •
At pleasure 
of (kiv.

no yes no Per working 
day

Part-time Qualifications: 
Business Per­
sonnel Mgt & Lenal

No ConfimftCion Required
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pa r t - t im e  and whether remuneration i s  on an annual or 

working-day bas is  should be dependent upon the workload 

of the  board.  I n i t i a l l y ,  i f  a l i g h t  work load i s  a n t i c i ­

pa ted ,  o p e ra t io n s  of the board might begin with par t- t im e 

members compensated on a working-day b a s i s .  This a r range­

ment could continue u n t i l  such time as an inc rease  in  the 

workload might d i c t a t e  a change to  f u l l - t i m e  members com­

pensated on an annual s a l a ry  b a s i s .

The g en e ra l  procedures of the crime compensation board 

favored by the  respondents tend to conform to p r a c t i c e s  o f  

opera t ing  crime compensation boards.  These p references  are  

noted in  Table l 8 .  I t  i s  recommended t h a t  meetings of the 

board be p u b l ic  r a th e r  than p r iv a te  with the board having 

the d i s c r e t i o n  to  c lose  meetings to the public  when the re  

a re  ex tenuat ing  circumstances in  in d iv id u a l  ca ses .  The 

program a d m in is t r a to r s  po l led  in  th i s  study favor  public 

over p r iv a te  meetings by twelve to  e i g h t .

Program a d m in is t ra to rs  a re  in  favor o f  d e f e r r in g  board 

a c t io n  on a c laim i f  the re  i s  a criminal case pending. Such 

d e f e r r a l  i s  p re fe r red  by a margin of eleven to seven. They 

a l so  p r e f e r  to  accept  a c r im ina l  convict ion  as s u f f i c i e n t  

proof t h a t  a crime has occurred ,  in  th i s  case by a margin 

of  seventeen to th re e .

Regarding the review o f  dec is ions  made upon cla ims,  i t  

i s  suggested th a t  the re  be p rov is ion  for i n t e r n a l  and e x t e r ­

na l  review. In t e rn a l  review is  d e s i ra b le  as  a matter  of



Opinion Survey:

TABLE IB

General Procedure* of the Crime Compensation Board
Respondent Meetings Bases for Decisions Action deferred If Gris, conviction suffi» Standard of Proof Review of

Pub. Private Pub.Rec. Med. Exam criminal case pending cient proof of crime Beyond a Balance o f Decisions
Reasonable
Doubt

Probabilities Internal External

♦1 yes yes not spec. yes* yes yea yes yes
*2 ves“ yes yes yes yea yes® yea yea.
#3 yes yes not spec. Hot Specified no Hot s >eclfled yes yesB-
iit yes yes yes no . yes yes yes yea

~t5 yes yes yes no no VCS yea yea .
i6 vcs^ yes yes yes yes yes yea no
«1 yes yes yes no yes yes yea yea
i s yes yes yes _ . yts yes yea yea yes
i s yes yes yes yes yes yes no yes
ilO yes yes yes yes yes yes . yes yes
i l l yes yes yes yes yes yea yes r.a
i i2 yea yes yes yes yes yes yes^
?1J yes yes yes yes no yes yes no
?l'i yes yea yes yes yes yes yea yes*
#15 yes yes yea 00 yes yes yea yes^
#16 y ea yes yes no yes yea yea no
#17 yes y ea yes yes no yes yes yes yes
#18 yes yes yes no yes yes yea no
#19 yes yes yes — m yes -  » • • - - - -
#20 yea . yes yes YC8 yes yes yes —

* If district attorney requests It 

^ Except in rape cases
® Favors “preponderance of evidence"
B Favors review at least on questions of law if restricted to claims involving a 'great deal of money"

* But only on points of law
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eq u i ty  and a l so  i s  p a r t i c u l a r l y  s u i t a b l e  f o r  achieving 

un ifo rm ity  in  claims d i s p o s i t i o n  where t h e r e  i s  an i n i t i a l  

single-member d e c i s io n  on c la im s.  E x terna l  rev iew  should 

be l im i te d  to p o in ts  of law. Such review w i l l  help a ssu re  

t h a t  th e  board o pera tes  w i th in  l e g a l l y  imposed l i m i t a t i o n s  

upon i t s  o p e ra t io n s .  Those program a d m in i s t r a to r s  whose 

opin ions  a re  included in  t h i s  study favor i n t e r n a l  review 

seventeen  to  one and favo r  e x t e r n a l  review t h i r t e e n  to f i v e .  

There are t h r e e  i tems of  p a r t i c u l a r  i n t e r e s t  in  the 

p re fe ren ces  recorded in  Table 19. A ll  respondents  but one 

who expressed a p reference  regard ing  th e  submission by the 

a p p l i c a n t  to  a compulsory medical examination favored mak­

ing submission a requirement o f  the-compensation program. 

F u r th e r ,  a l l  of the se  responden ts  but one favored compul­

sory  submission by the a p p l i c a n t  to a p s y c h ia t r i c  examina­

t i o n ,  i f  thought necessary  by the board. The l a t t e r  p r e ­

fe ren ce  i s  not a r e f l e c t i o n  o f  cu r ren t  p r a c t i c e .  Sixteen 

o f  the twenty respondents  fav o r  giving a p p l i c a n t s  copies 

o f  th e  r u l e s  governing the compensation bo a rd ’ s proceed­

in g s .  Two o ther  respondents  would favor  g iv ing  a p p l ic a n t s  

copies o f  such r u l e s  i f  reques ted  by the  a p p l i c a n t .  This 

i s  a l s o  a recommendation th a t  i s  not a r e f l e c t i o n  of c u r ­

r e n t  p r a c t i c e .  As noted p rev io u s ly ,  one of  th e  c h ie f  d i f ­

f i c u l t i e s  th a t  compensation boards have thus f a r  exper ien ­

ced has been in  f a m i l i a r i z i n g  the  g en e ra l  pub l ic  and e l i g i b l e  

v ic t im s w i th  the  p ro v is io n s  o f  compensation p lans  and i n  raak-



TABLE 19
Opinion Survey: The Applicant and the Crime Coopensatlon Board

Respondent Must Report to Must Submit to a Deadline on Filing Applicant Clven Rules False Statement Ugal Aid Assistance
Police Medical Examination Application Gov. Bd's Proceedings Punishable Permitted Paid by Bd* of Friend

ë l l^ 8 Hours yes** Two Years _ . yes ves yea no'* yes® yes
«2 48 Hours yes** Six Months® ves yes yea no'̂ yes
«3 Within reasonable 

Time
Not specified Twelve Months" Not Spec. Not Specified yea yes no

fit Immediately yes^ One Year Ye. yes vea yea
#5 48-72 Hours yes One-two Years ye. yes yes yes no
ÿâ As soon as Foss. yes** Elp.htecn Months nr** yes ves no® yes
#7 Within Reasonable 

Time
No Two Years yes® yes yes no® yes

là One Year yes& no yes yes yes no yes
#9 As soon as Foss yes^ One Year yes yesS yes no ves
#10 At once yes** Two Years ves yes yes yes yea.
rfll Immediately yes“ Three Years yes yes yes yes* yes
#12 With no unrea­

sonable delay
yes no yes yes yes yes yes

#13 As soon as 
Practicable

yes** Three Years yes yes yes yes yes

#14 As soon as 
Practicable

yes'* no yes yes yet yes yes

#15 Within a reason­
able Time

yes* no yes yes yes h yes

#16 Without delay yes" no yes ves* no -- ., .y®“
#17 48 Hours yes" One Year yes ves yes ves
#18 24 Hours yea 90 Days'* yes no yes no® jyes
#19 yes _ _ --- •• yes
#20 Immediately yes** 100 Days yes yes yes yes

I

^ i n c l u d i n g  a p s y c h i a t r i c  e x a m in a t io n ,  I f  n e c e s s a r y  

*^only where c l a i m a n t  i s  i n d i g e n t

^The compensation program should prescribe maximum fees lawyers may receive from claimant, 

dboard should have discretionary power to extend the deadline for cause

® if  r e q u e s t e d ,  yes

fby refusal of compensation 
Spaid by the claimant if the claim is denied 

^should be on the same basis as in the courts
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ing the ex is ten ce  of compensation programs known. There i s  

a consensus here t h a t  i t  would be adv isab le  to  make p rov is ion  

fo r  th e  d i s t r i b u t i o n  of the  compensation b o a rd 's  r u le s  gov­

erning i t s  proceedings.  Only one of the program ad m in is t ra ­

to r s  po l led  ob jec ted  to p e rm i t t in g  l e g a l  aid  f o r  the victim 

in  board proceedings .  Opinion was j u s t  about evenly div ided 

however a s  to whether th e  c o s t s  o f  such counsel should be 

paid by the compensation board or  by the v ic t im .  Most of 

the program ad m in is t r a to r s  favor  c lose  board supe rv is ion  of 

fee s  paid by the vic t im to a lawyer.  Six of e ig h t  adminis­

t r a t o r s  who favor  the c la im ant paying h is  own lawyer fees  

a l s o  fav o r  the  b o a rd 's  p r e s c r ib i n g  maximum fees  t h a t  lawyers 

may r e c e iv e  from c la im ants .  This r e f l e c t s  an i n t e r e s t  t h a t  

the award w i l l  p r im ar i ly  b e n e f i t  th e  claimant and not  the 

law yer ,

For compensation purposes the  terms "victim" and "crime" 

must be g iven  d e f i n i t i o n s .  They have not been given the 

same meanings f o r  compensation purposes as they have been 

given in  c r im in a l  ca ses .  Compensation may fo l low cr im ina l  

co n v ic t io n  of  the a t t a c k e r .  I t  may a l so  follow an a c q u i t t a l  

of  the a t t a c k e r  or be made when th e re  i s  no apprehension or 

when the a t t a c k e r  has not  t e c h n i c a l l y  committed a crime fo r  

the reasons  mentioned e a r l i e r .  N eve r the les s ,  the j u r i s d i c ­

t io n s  cons idered  here make "c r im in a l  o f fense"  a necessary  

p r e r e q u i s i t e  fo r  compensation. There i s  some d i f f e r e n c e  of  

op in ion  however as to how t h i s  term or  a c t io n  should be
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de f in ed .  Three d i f f e r e n t  approaches have been taken .  One 

has been to s t a t e  a g en e r ic  d e f i n i t i o n  of crime. A second 

has been to d r a f t  a l i s t  of compensable crimes and include 

th i s  form ula t ion  in  the  compensation plan i t s e l f .  A th i rd  

has been to  use an e x i s t i n g  l i s t  of crimes found in  the 

j u r i s d i c t i o n ' s  penal code. Great B r i t a in ,  M assachuset ts ,  

and New York have adopted a gene r ic  d e f i n i t i o n  o f  crime fo r  

t h e i r  compensation programs. Hawaii and New Zealand have 

included a l i s t  of crimes in t h e i r  compensation p lan s ,  

C a l i fo rn ia  and Maryland use an e x i s t in g  l i s t  o f  crimes in  

t h e i r  penal codes. Of the  program ad m in is t ra to rs  po l led ,  

ten favor  a gener ic  d e f i n i t i o n  of crime. Four f avo r  a l i s t  

o f  crimes to  be put in  th e  compensation plan.  Two favor the 

use of an e x i s t i n g  l i s t  o f  crimes found in the penal code. 

Two be l iev e  t h a t  e i t r ie r  a l i s t  o f  crimes put i n  the compen­

sa t io n  plan or  the use of  an e x i s t in g  l i s t  of  crimes found 

in  the  penal code would be equa l ly  s u i t a b l e .  One be l ieves  

t h a t  e i t h e r  the 'use of a g en e r ic  d e f in i t i o n  o f  crime or  the 

use of an e x i s t i n g  l i s t  of  crimes found in  the penal  code 

would be s a t i s f a c t o r y .  Others who have eva luated  these  

a l t e r n a t i v e s  have fo r  the  most par t  a l so  supported a generic  

d e f i n i t i o n  of  crime. I t  has the advantage of  not t ry in g  to 

p r e d ic t  what crimes may produce personal i n ju r y  o r  dea th  as 

the l i s t s  of  crimes do. The l i s t s  permit more c o n t ro l  over 

the scope of the program and t h i s  may be thought an advan­

tage by those  j u r i s d i c t i o n s  concerned with keeping cos ts
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down. Other th in g s  being equal ,  the  use o f  a gene r ic  d e f i ­

n i t i o n  of  crime would seem p r e f e r a b l e .  The p re fe rences  o f  

program a d m in i s t r a to r s  regarding  the d e f i n i t i o n  of  "c r im ina l  

o ffense"  are  p resen ted  in  Table 20.

Payments t o  v ic t im s of crime can be made in  se v e ra l  

ways. The t o t a l  award can be paid in  one lump sum or  over 

time in  p e r io d ic  payments. In e i t h e r  case the re  can a l so  

be emergency, in te r im ,  or p a r t i a l  payments made before  the  

case i s  dec ided .  The admonition here i s  fo r  the g r e a t e s t  

f l e x i b i l i t y  p o ss ib le  in  the making of payments. The compen­

s a t io n  board should have the d i s c r e t i o n  to choose the manner 

of  payment t h a t  b e s t  f i t s  the in d iv id u a l  case .  For some 

cases a lump sum payment i s  most s u i t a b l e .  These cases  

would inc lude  those  where the I n ju ry  i s  minor or temporary. 

In o ther  c a se s ,  p e r iod ic  payment i s  most s u i t a b l e .  Where 

the in ju ry  i s  s e r io u s  or  th e re  i s  long-term d i s a b i l i t y  

the re  i s  a need fo r  a d m in is t r a t iv e  su p e rv is io n  of the ca se .  

Continued review of  such cases should c o n t r ib u te  to the  

p reven t ion  o f  u n ju s t  enrichment o r  inadequate compensation. 

Although such review would r e q u i r e  more involved adminis­

t r a t i v e  a c t io n s  i t  would not n e c e s s a r i l y  inc rease  the c o s t s  

of the compensation program, Review may r e s u l t  in the 

amount of the award being reduced where circumstances change 

and compensation i s  no longer j u s t i f i e d .  A l l  of the  j u r i s ­

d ic t io n s  considered here can make lump sum payments. In 

a d d i t io n ,  Hawaii, New York, and New Zealand can a l so  make



TABLE 20

Opinion Survey: The Definition of "Criminal Offenae"
In a Crime Compensation Program

Respondents #1 #2 #3 #4 #5 #6 #7 «8 «9 #10 «11 #12 #13 #14 #15 #16 #17 #18 #19 #20

Generic Definition of Crime yea yea* yea yea yea yea** yea yea* yes* yea — yen

List of Crimea Put In 
Compensation Plan yea* yes yet yea (

yea yea - -

Uae of Existing List of Crimes 
In Penal Code yea* yea* yes' yea yea --

^cither of these choices is suitable

^wich a list of crimes excluded from the compensation plan 

^limited to "crimes of violence"
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p e r io d ic  payments i f  they d e s i r e  to  do so .  Also, Great 

B r i t a i n ,  C a l i f o rn i a ,  New York, Maryland, and New Zealand 

make in te r im ,  emergency, or  p a r t i a l  payments before  the 

case i s  dec ided ,  i f  they th in k  i t  d e s i r a b l e .  F i f t e e n  of 

the  twenty program a d m in is t r a to r s  po lled  favor  g iv ing  the  

compensation board the power t o  make awards in  the form of 

lump-sum, p e r io d ic ,  and /or  emergency, in te r im ,  o r  p a r t i a l  

payments as the  board th inks  b e s t  in  each case .  Seventeen 

favor  g iv in g  the  compensation board the d i s c r e t i o n  to  make 

emergency, in te r im ,  o r  p a r t i a l  payments.

For s e v e r a l  reasons  i t  i s  suggested t h a t  th e re  be no 

minimum lo s s  r e q u i red  f o r  the f i l i n g  of  c la im s ,  C a l i fo rn ia ,  

Hawaii, and New Zealand a t  p re se n t  r e q u i r e  no minimum lo ss  

before  one i s  e l i g i b l e  f o r  compensation. Seventeen of the 

twenty program a d m in i s t r a to r s  polled  do favor  a minimum lo s s  

requ irem en t .  Only two a re  opposed to  such  a requirem ent .

The reasons  f o r  f a v o r in g  a minimum loss  requirement are  th a t  

i t  p reven ts  the f i l i n g  of  numerous claims fo r  small  amounts 

t h a t  a re  a l l e g e d  to  be too t r i v i a l  to b o the r  w ith  and t h a t  

consequent ly  i t  reduces the a d m in i s t r a t iv e  load of  the com­

pensa t ion  board. These con ten t ions  do not seem s u b s t a n t i a l .  

F i r s t ,  the  Incidence of  crime being what i t  i s ,  a minimum 

lo s s  requirem ent  would p reven t  compensation being paid to  

those who are  most in  need and fo r  whom no lo s s  i s  " t r i v i a l , " 

The burden o f  l o s s  i s  r e l a t i v e  and i t  i s  r e l a t i v e l y  l a rg e r  

f o r  those  who are  most l i k e l y  to become v ic t im s  o f  crime.
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As for the  a l l e g a t i o n  th a t  claims fo r  small  amounts would 

g r e a t ly  in c re a se  the  a d m in i s t r a t iv e  workload and c o s t s ,  i t  

appears to  have l i t t l e  to  s u b s t a n t i a t e  i t .  Rather,  s in c e  

there has to  be an in v e s t ig a t io n  of claims anyway to d e t e r ­

mine i f  the c la im ant  i s  e l i g i b l e  f o r  compensation or  not 

there  would seem to be l i t t l e  oppor tun i ty  f o r  e f f e c t in g  

savings he re .  New York has handled any d i f f i c u l t i e s  th a t  

might follow i t s  having no minimum lo s s  requirement by 

conducting p re l im inary  in v e s t ig a t io n s  by phone and l e t t e r  

p r io r  to  accep t ing  c laims.  Enlightened ad m in i s t r a t iv e  

p r a c t i c e ,  fo r  the  reasons mentioned, would seem to be f a r  

p re fe rab le  to  imposing a minimum lo ss  requirement.

All  of the j u r i s d i c t i o n s  considered here have p rov is ions  

p resc r ib ing  maximum payments in  t h e i r  crime compensation 

plans.  But th e re  are s i g n i f i c a n t  d i f f e r e n c e s  among the 

types of maximum payments p re sc r ib e d .  A l l  of  the s t a t e  

programs in  the United S ta te s  p re sc r ib e  a f l a t - r a t e  maximum. 

Great B r i t a i n ' s  program p resc r ib es  a maximum payment r a t e  

f o r  lo s s  of ea rn ings  or  earning ca p ac i ty .  This r a t e  i s  t i e d  

to average i n d u s t r i a l  earnings a t  the time the  in ju r y  was 

susta ined and cannot exceed twice t h i s  average .  New Zea­

l a n d 's  program p re sc r ib e s  a s p e c i f i c  maximum per iod ic  pay­

ment f o r  a s p e c i f i e d  maximum per io d .  Since the o b je c t iv e  

of  s o c ia l  insurance  i s  income maintenance, i t  is  suggested 

th a t  Great B r i t a i n ' s  p r a c t i c e s  a re  p r e f e r a b l e .  A maximum 

payment which takes  the form of a f l a t - r a t e  maximum o r  one
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th a t  p r e s c r ib e s  a s p e c i f i c  maximum p er iod ic  payment f o r  a 

maximum time per iod  r e f l e c t  primary concern with c o s t  con­

t r o l  r a t h e r  than income maintenance. I t  i s  suggested a l so  

th a t  the payment schedule make allowance fo r  v a r i a t io n  in  

the number of  dependents of  the v ic t im .  Ten of  the program 

a d m in is t r a to r s  po l led  favor  a maximum l i m i t  on ind iv idua l  

awards. E ight  do no t  favor  a maximum l i m i t .  Of those who 

favor  a miximum l i m i t ,  a l l  but one favor a f l a t - r a t e  

f i g u r e .  That a d m in i s t r a to r  who does not  f avo r  a f l a t - r a t e  

maximum favors  maximum per iod ic  payments coupled w ith  a 

maximum number of  payments. The lowest f l a t - r a t e  maximum 

favored by any of  the se  program a d m in i s t r a to r s  i s  f iv e  

thousand d o l l a r s .  The h ighes t  f l a t - r a t e  maximum favored 

i s  tw en ty - f ive  thousand d o l l a r s .

The same p u b l ic  r e a c t io n  does not follow in ju ry  or  

dea th  occasioned by vic t im p r e c i p i t a t i o n  as follows in ju ry  

or  d e a th  su s t a in e d  by the innocent vic t im o f  crime. I t  i s  

t ru e  t h a t  th e  s e v e r i t y  of  harm may be the same in  e i t h e r  

case bu t  p u b l ic  op in ion  a t taches  a d i f f e r e n t  s ig n i f ic a n c e  

to the  i n j u r y  depending upon whether th e re  i s  an innocent 

or a p a r t i c i p a t i n g  v ic t im .  This a t t i t u d e  i s  r e f l e c te d  in  

the p r a c t i c e s  of  a l l  but one of the programs considered 

here t h a t  cause claims to  be reduced or d isa l low ed where 

there  i s  v ic t im  provocat ion  or p a r t i c i p a t i o n .  A ll  twenty 

of the program a d m in i s t r a to r s  polled b e l iev e  th a t  vic t im 

p a r t i c i p a t i o n  should be considered in  s e t t i n g  the award.
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Sixteen program a d m in is t r a to r s  be l ieve  t h a t  th e  compensa­

t io n  board should have the  d i s c r e t io n  to reduce the  award 

in  p a r t  o r  to  d isa l lo w  th e  claim, depending upon th e  b o a rd 's  

dec is ion  regard ing  the nature  and degree o f  v ic t im  p r e c i p i ­

t a t i o n  of the c r im i n a l  a t t a c k .  One a d m in is t r a to r  favors  

reducing the  award in  p a r t  and two be l iev e  t h a t  vic tim p re ­

c i p i t a t i o n  should cause no award to  be made. The usual 

manner of  reducing awards is  to  e f f e c t  a percentage reduc­

t io n  equal to the  degree o f  provocation a t t r i b u t e d  to  the 

vic tim by the  board. A l l  of the program a d m in is t r a to r s  

who in d ica ted  a p refe rence  fo r  the manner of  award reduc­

t io n  favor  making a percentage r ed u c t io n .  One of  these 

ad m in is t ra to rs  b e l iev e s  th a t  the board should have the 

d i s c r e t i o n  to  make e i t h e r  a percentage reduc t ion  or to  

reduce the award by a s p e c i f i c  sum. I t  i s  suggested t h a t  

the l a t t e r  i s  p r e f e r a b l e .  I f  ttie r educ t ion  i s  made in  the 

form of a percentage reduc t ion  i t  i s  the  e x t e n t  o f  in ju ry  

which determines the  punishment as much as o r  more than the 

degree of f a u l t .  This i s  t rue  because the  degree of f a u l t  

has no r e l a t i o n s h i p  to the ex ten t  of in ju r y .  I t  i s  suggested 

th a t  i t  would be b e t t e r  p ra c t i c e ,  where v ic t im  p a r t i c i p a t i o n  

i s  found, to reduce the award by a s p e c i f i c  sum. This would 

allow the  board to  give cons idera t ion  to such matters  as the 

v ic t im 's  loss  of earn ing capacity  and f i n a n c i a l  co n d i t io n .  

Such a r ed u c t io n  would amount to a f in e  l e v ie d  where v ic t im  

p a r t i c i p a t i o n  i s  found.
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One b a s ic  d i f fe re n c e  between s o c i a l  insurance and 

public  a s s i s t a n c e  programs i s  t h a t  th e  l a t t e r  r e q u i r e s  

r e c i p i e n t s  o f  b e n e f i t s  to  demonstrate  t h a t  they a re  poor 

or  "needy ,” Although in t e rp r e t e d  and appl ied  o u i te  d i f f e r ­

e n t ly  by d i f f e r e n t  j u r i s d i c t i o n s ,  th re e  o f  the crime compen­

s a t io n  programs considered here have "need" requ irem en ts ,

A "need" requirement is  another  way of r e s t r i c t i n g  the  

crime compensation program. There i s  th e  danger t h a t  a 

severe i n t e r p r e t a t i o n  and a p p l i c a t io n  w i l l  make th e  crime 

compensation program so minimal t h a t  i t  may only give poor 

crime v ic t im s  p r i o r i t y  f o r  w e l fa re  a s s i s t a n c e .  The program 

ad m in i s t r a to r s  po l led ,  by a margin of  f i f t e e n  to  t h r e e ,  do 

not b e l i e v e  t h a t  vic tim "need" should be made a p r e r e q u i s i t e  

to the  awarding of  compensation. The p re ferences  of  the 

respondents  concerning payments to  crime vic t ims a re  noted 

in  Table 21,

The seven crime compensation programs th a t  have been 

cons idered  here  a re  more r e s t r i c t e d  than they  o therw ise  

would be due to  po l icy  d ec is io n s  t h a t  have excluded var ious  

kinds of  lo sses  or t h a t  have imposed o the r  l i m i t a t i o n s .  The 

p r i n c i p a l  exclusions are proper ty  lo s s e s ,  members of the 

o f f e n d e r ' s  family  or "household" who a re  the v ic t im s ,  double 

recovery ,  and pain  and s u f f e r i n g .  The ch ie f  motives f o r  

p r e s c r ib in g  th e se  exclus ions  inc lude the d e s i r e  to  hold 

down c o s t s ,  to reduce f ra u d ,  to  help assu re  th a t  the o f fen d er  

w i l l  n o t  share  or b e n e f i t  from awards, and to make the  com-



TABLE 21

Opinion Survey: Paymenta to Victims o f Crime

Type of Payment Favored: 
Lump Sum X X X X X X X X X X X X X X X X X

Periodic X X X X X X X X X X X X X X X X
1

Emergency, Interim, or Partial! 
Payments made before the case I 
is decided |X X X X X X X X X X X X X X X X X

Provisions for Reopening a | 
case if any party to case , 
deems it desirable? lyes yes yes yes yes yes yes no no no no ycs^ no yes” yes yes® yes no yes
Minimum loss required for 
claims? yes** yes«1 yes no yes no yes' yes^ ye* yes3 yes^ yes yes yes ves” yesi yes'* ,es ves**
Maximum limit on individ­
ual awards? yes yes

Not
Spec yes yes yes yes no no yes no no no no no no ves yes yes

Flat-rate fleure? ye 3^ yes yes'" yea* yes) yes* V o s ' - ves" Yes'!
Some other maximum; 1 yes*
Should victim participa­
tion be considered in 
setting the award? yes yes yes yes yes yes yes yes yes yes yes yes yes yes yes yes yes yes yes yes
If yes, should it reduce 
award in part? yes yes yes yes yes yes yes yes yes yes yes yes yes yes yes yes yes

Or cause no award to 
be made? yes yes yes yes no yes yes yes yes yes yes yes yes yes yes yes yes yes yes

If in part, should it 
reduce award by specific

yes ■ ■
Or result in a percentage 
reduction? yes yes _ ye*. yes y.e.». yes yes yes "  — yes 2?» yes yes . yes

1
ves ■ yes

v n



TABLE 21*-Continued

Respondents #1 «2 *3 *4 « #6 #7 #8 #9 #10 #11 #12 #13 #14 #15 #16 #17 #18 #19
t

#20

Should victim"heed" be a 
prerequisite to the awarding 
of compensation? yes

Not
Spec. no no no no no no no no no no no no no no no yes y . - ' j

Should compensation scheme 
provide for repayment of 
awards if claimant sub­
sequently is successful in 
a civil action against 
offender? yes yes yes yes yes yea yes yes yes yes. yes yes yes y«s Tes .I??. _Z«'

t
%
I

:
yes

Should cosq>ensatlon plan 
permit board to take 
action directly against 
offender to recover amount 
of award? no yes . yes'* yes _J£S_ .y®». yes jr®j yes _y«s yea yes no yes yes no yes yes

whoro protracted and/or death claims 

^$100.00 medical and/or two weeks lost wages 

Amount depends upon each state legislature

^board should have power to require applicant to bring a civil action 

*$15,000.00 - $20,000.00

^a maximum periodic payment and a maximum number of payments 

®$2 0 , 0 0 0 .0 0  

‘'$50.00

*$25,000.00

L̂50
‘‘L 20.000

‘'llmtced CO Internal review of a single member' s  decision 

"'a case should be reopened only in exceptional circumstances

"uoo

°$10 , 000.00

P$100.00

*’$3,000.00

rovno
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pensation program r e f l e c t  the p u b l i c ' s  primary concern 

with  a t t a c k s  a g a in s t  the person.

The major exc lu s ion  i s  proper ty  lo ss  or damage t h a t  

r e s u l t s  from c r im in a l  a c t s .  Hawaii and New Zealand o f f e r  

very l im i te d  compensation f o r  such lo ss  or damage in  n a r ­

rowly p resc r ibed  c a t e g o r i e s .  None o f  the o the r  j u r i s d i c ­

t io n s  considered here make awards f o r  property  lo s s  o r  

damage. The lo g ic  th a t  supports  crime compensation pro­

grams would extend coverage to inc lude  property  as w e l l  as 

person. But p r a c t i c a l  co n s id e ra t io n s ,  leading to  po l icy  

d e c i s io n s ,  have d i c t a t e d  o therw ise .  The matter  o f  inc reased  

expenses t h a t  would follow such In c lu s io n  has been i n f l u e n ­

t i a l ,  There has a l s o  been h e s i t a n c y  to launch more ambi­

t io u s  programs i n i t i a l l y .  Some f e e l  t h a t  such compensation 

programs should beg in  cau t io u s ly  and give i n i t i a l  a t t e n t i o n  

only to b od i ly  i n j u r i e s  or death  caused by cr im inal  a c t i o n .

The p rospec ts  of  p roper ty  in dem nif ica t ion  having more poten­

t i a l  f o r  fraud has a l s o  been a r e c u r r in g  co n s id e ra t io n  among 

po l icy  makers. I t  i s  a l so  emphasized by some t h a t  th e  s o c i a l  

consequences produced from proper ty  lo s s  or damage a re  l e s s  

s e r io u s ,  or a r e  viewed as being le s s  s e r io u s ,  than those 

produced from persona l  in ju ry  or d ea th .  The a d m in i s t r a to r s  

o f  crime compensation, programs favor  the exclusion o f  p roper ty  

lo s s  or damage from the programs by e igh teen  to two. P r e f e r ­

ences regard ing  exc lus ions  a re  r e l a t e d  in  Table 22.



TABLE 22 

Opinion Survey: Exclusions

.-lespondenta #1 #2 #3 «4 #3 #6 #7 «8 #9 #10 «11 #12 #13 #14 #15 #16 #17 #18 #19 #20

Property Loss or Homage: 1 
Included? 1 yea yea

Excluded? yes yea yea yea yea yea yea yea yea yea yea yes yea yes yes yea yes yes

Should compensation scheme 
prevent "double recovery"? yes yes yes yes yes no yea yes yes yea yes yes yes yes yea yes yes yes yes

Members of Offender's family 
or "household": Included? yea yea yes yes* yes^ yes

Excluded? yes yes yes yes yea* yea ye,f yes yes yes yes yss yes yes

Should all other money 
received reduce the amt. 
of the award? yes yes yes yea IK>C no^ no* no8 yea yes yea yes no* no® yes yes ves y « a ..

Should compensation scheme 
■sake awards for pain and 
suffering? no no yes yes no yes no yes yea yes yes yea yes yes yea yea no no no no

If yes, should there be a 
maximum award allowed? yes® no no no no no no no no no no

Ü
CO

51 , 000.00 

‘̂ 5 5 , 0 0 0 .0 0

^ c o v e ra g e  p r o v id e d  by p r i v a t e  I n s u r a n c e  p a i d  f o r  by t h e  i n j u r e d  p e r s o n  and  
s o c i a l  s e c u r i t y  b e n e f i t s  s h o u ld  n o t  r e d u c e  Che amount o f  t h e  award

‘̂ i n s u r a n c e  b e n e f i t s  and  w orkm en 's  c o m p e n s a t io n  b e n e f i t s  s h o u ld  n o t  r e d u c e  Che award

i n s u r a n c e  premiums shou ld  n o t  rcduc»  t i ie  award

^w lfe  e x c lu d e d ;  c h i l d r e n  in c lu d e d

^ p e n s io n s  and I n s u r a n c e  paym ents  sh o u ld  n o t  r e d u c e  t h e  amount o f  
t h e  award

^ e x c e p t  I n  f a t a l  c a s e s

^ g l f c s  o f  money s h o u ld  n o t  r e d u c e  th e  amount o f  th e  award

^ b u t  t h e  b o a rd  sho u ld  h a v t  a  d i s c r e t i o n  t o  w i th h o ld  com pensa t ion  
o r  make s p e c i a l  p r o v i s i o n  f o r  i t s  a d m i n i s t r a t i o n  I f  i t  c o n s i d e r s  
t h a t  t h e  money w i l l  o t h e r w i s e  f i n d  i t s  way to  t h e  wrongdoer,  
d i r e c t l y  o r  I n d i r e c t l y
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To some degree ,  a l l  o f  the J u r i s d i c t i o n s  considered  

he re  except fo r  C a l i f o rn i a ,  exclude from compensation the 

members of the  o f f e n d e r ’s family or "household" who are  the 

v i c t im s .  The r a t i o n a l i s a t i o n  behind t h i s  ex c lu s io n  i s  t h a t  

an a d m in is t r a t iv e  f in d in g  of  f a c t s  would be more d i f f i c u l t  

in  c a s e s  involving members of the same family  or  household 

and t h a t  awards, i f  made, might b e n e f i t  the o f f e n d e r .  I t  

i s  suggested t h a t  t h i s  ex c lu s io n  i s  unwarranted. Other 

cases a re  accepted where the  f a c t s  are Ju s t  as d i f f i c u l t  to 

de te rm ine .  For example, claims are accepted by those in ju red  

by s t r a n g e r s  where th e re  a r e  no w i tnesses  and the  a t t a c k e r  

i s  n o t  apprehended. Claims a re  a l s o  accepted  where the re  

a re  o f fe n ses  involv ing  s t r a n g e r s  t h a t  occur w i th in  homes. 

P reven t ing  the  o f fender  from sharing  the  award poses a 

t e c h n i c a l  problem but var ious  so lu t io n s  have been suggested. 

For one th ing the  award could be l im i te d  to  the  payment of 

expenses and unpaid c r e d i t o r s ,  such as  d oc to rs  and h o s p i t a l s ,  

could be paid d i r e c t l y .  I f  the re  i s  such an a r b i t r a r y  exclu­

s ion  as t h i s  i t  would unduly pena l ize  the  innocen t  members 

of  the  family or  household. An extreme example would be the 

d e n i a l  of  any compensation to the  c h i ld re n  where one spouse 

k i l l s  the o the r  or the spouses k i l l  one a n o th e r .  Program 

a d m in is t r a to r s  favor  exc lu s ion  of  some or  a l l  o f  the members 

of  the  o f f e n d e r ’s family  or "household" by a margin of  

f o u r te e n  to s i x ,  as shown in  Table 22.
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As cons idered  in  the  review of  t o r t  a c t i o n s ,  awards 

from the cr ime compensation program are  reduced or repa id  

in  p a r t  o r  whole depending upon the amount o f  the Judgment 

in  the  c i v i l  s u i t .  Other kinds of monies rece ived  by the  

crime v ic t im s  have caused some problems fo r  those t ry in g  

to  decide whether  such monies plus awards from the compen­

s a t io n  program would amount to double recovery  or  no t .

Five of the seven J u r i s d i c t i o n s  considered here bar  awards 

from t h e i r  compensation programs t h a t  would d u p l ic a te  

monies r e c e iv e d  by the  v ic t im  from a l l  o th e r  sou rces .  In 

Hawaii and Hew Zealand only monies r ece iv ed  from p r iv a te  

insurance  a r e  not deducted from awards. The p ra c t ic e  of  

New York i s  recommended. There th e  award i s  made only fo r  

o u t -o f -p o c k e t  expenses and net  lo s s  of  support o r  ea rn ings .  

Program a d m in i s t r a to r s  polled  be l ieve  t h a t  the compensation 

scheme should p reven t  double recovery  by e igh teen  to one. 

Twelve b e l i e v e  t h a t  a l l  o th e r  money rece iv ed  should reduce 

the  amount of th e  award. Five b e l iev e  th a t  p r iv a te  insurance 

b e n e f i t s  should no t  reduce the amount of th e  award. One 

b e l ie v e s  t h a t  g i f t s  should not reduce th e  amount of awards. 

These p re fe re n c e s  are  r e l a t e d  in  Table 22.

Only two of the  J u r i s d i c t i o n s  cons idered  here compensate 

"pain and s u f f e r i n g . "  Although allowed in  t o r t  a c t i o n s ,  i t  

i s  g e n e ra l ly  f e l t  t h a t  the reasons for  i t s  being allowed 

t h e r e ,  to  punish  the wrongdoer and to expand recovery to  

i n d i r e c t l y  compensate fo r  d isa l lowed expenses,  a re  not
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s u i t a b l e  reasons fo r  i t s  being allowed in crime compensa­

t io n  programs. Since l i t t l e  i s  known about th e  emotional 

impact of crimes causing no ph y s ica l  in ju ry ,  and even l e s s  

about the d o l l a r  l o s s ,  i t  i s  suggested th a t  "pain  and s u f f e r ­

ing" be excluded as a compensable lo ss  from crime compensa­

t i o n  programs. Twelve of  the  program a d m in is t r a to r s  polled 

fav o r  making awards fo r  "pa in  and s u f f e r i n g . "  E ight  do not 

f avo r  such awards. Of those  who favor  such awards, only 

two b e l i e v e  t h a t  a maximum award should be a l low ed .  These 

p re fe ren ce s  a re  r e l a t e d  in  Table 22.

A g e n e r a l i z a t i o n  about the  p re fe rences  and opin ions 

of  those  a d m in i s t r a to r s  of crime compensation programs 

cons idered  here  i s  t h a t  t h e i r  p references  and opinions 

tend to m i r ro r  the p ro v is io n s  of t h e i r  r e s p e c t iv e  pro­

grams. There would seem to b e  an i n c l i n a t i o n  on the  p a r t  

of  each a d m in i s t r a to r  to a c cep t ,  fo r  the  most p a r t ,  the 

p a r t i c u l a r  arrangements and p rov is ions  of  h i s  opera t ing  

program as being id e a l  and to equate them w ith  "model" 

recommendations, A review o f  major po l icy  d e c is io n s  

regard ing  these  compensation programs and the  expressed 

p re fe ren ces  of  program a d m in i s t r a to r s  suppor ts  t h i s  

co nc lus ion .  This i s  r ev ea led  by comparing p r a c t i c e s  and 

p re fe ren ces  regard ing  the d e f i n i t i o n  of  "c r im in a l  o f f e n s e , "  

minimum lo s s  requirem ents ,  maximum payment l i m i t a t i o n s ,  

v ic t im  p a r t i c i p a t i o n ,  v ic t im  need, and program ex c lu s io n s .

Program a d m in is t r a to r s  whose J u r i s d i c t i o n s  have adopted
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a g en e r ic  d e f i n i t i o n  of "criminal  o f fense"  f avo r  a generic  

d e f i n i t i o n  by n ine to  two. In the two j u r i s d i c t i o n s  where 

a l i s t  o f  crimes has been put In  the compensation program, 

ad m in i s t r a to r s  f avo r  th i s  arrangement th ree  t o  zero. In 

the two j u r i s d i c t i o n s  where the compensation program uses 

an e x i s t i n g  l i s t  o f  crimes in  the j u r i s d i c t i o n ' s  penal code, 

two a d m in i s t r a to r s  favor  t h i s  arrangement and two a d m in is t ra ­

to r s  do n o t .  Opinion follows p r a c t i c e  then in  two of  these 

th ree  p r a c t i c e s .  Support and oppos i t ion  i s  evenly div ided  

in  the t h i r d .  O vera l l ,  the p re fe rence  of  fo u r te en  adminis­

t r a t o r s  fo l lows the p r a c t i c e s  of t h e i r  j u r i s d i c t i o n s ;  the 

p re ferences  o f  only four  ad m in is t ra to rs  do no t  comply w ith  

the p r a c t i c e s  o f  t h e i r  j u r i s d i c t i o n s .

In the th r e e  j u r i s d i c t i o n s  where "need" i s  a requirement 

th ree  a d m in is t r a to r s  support i t  and two do n o t .  In the th ree  

j u r i s d i c t i o n s  where th e re  i s  no "need" requirem ent,  twelve 

a d m in is t r a to r s  b e l ie v e  t h a t  t h i s  i s  p r e f e r a b le ;  none support  

a "need" requ irem en t .  Opinion follows p r a c t i c e  then in  both 

in s t a n c e s .  The p re fe rence  of f i f t e e n  a d m in is t r a to r s  fo l low s 

p r a c t i c e ;  the  p re fe ren ce  of only two does no t .

A l l  twenty a d m in i s t r a to r s  sa id  th a t  v ic t im  p a r t i c i p a t i o n  

should be considered in  making awards. Only one j u r i s d i c t i o n  

has no p ro v is io n s  r e q u i r in g  such c o n s id e ra t i o n s .  In t h i s  

j u r i s d i c t i o n  op in ion  does no t  follow p r a c t i c e ;  in  a l l  o th e r  

j u r i s d i c t i o n s  op in ion  does. In d iv id u a l  a d m in i s t r a to r ' s  

p re fe rences  fo l low  p r a c t i c e  by seventeen to  th ree .



263

Three j u r i s d i c t i o n s  have no minimum loss  requ irem ent .  

Three ad m in is t ra to rs  from these j u r i s d i c t i o n s  be l ieve  th a t  

the re  should be a minimum lo s s  requirement and two do n o t .  

Opinion does not fo l low p r a c t i c e  h e r e .  In th r e e  j u r i s d i c ­

t io n s  th e re  i s  a minimum lo ss  requirem ent .  Th ir teen  admin­

i s t r a t o r s  from these  j u r i s d i c t i o n s  favor  a minimum lo s s  

requirement;  none favor  such a requirement.  Here, opinion 

follows p r a c t i c e .  A d m in is t ra to r ’s p references  follow 

p r a c t i c e s  by f i f t e e n  to th r e e .

There i s  some form of  maximum payment, f l a t  r a t e  or  

o th e r ,  p resc r ibed  in  the  compensation programs of  a l l  o f  

the  j u r i s d i c t i o n s  considered  here .  Ten ad m in is t ra to rs  

favor  a maximum payment requirement;  e igh t  do n o t .  Of 

those who favor  a maximum, nine favor  a f l a t  r a t e  maximum 

and one favors  a maximum p e r io d ic  payment and a maximum 

number of  payments. Of those  who favor  a maximum payment 

t h e i r  preference  f o r  a f l a t  r a t e  or  o th e r  maximum follows 

t h e i r  j u r i s d i c t i o n ' s  p r a c t i c e s  e igh t  to two.

For p r a c t i c a l  purposes a l l  j u r i s d i c t i o n s  considered here 

exclude p roper ty  from t h e i r  compensation programs. These 

a d m in is t r a to r s  favor  such exclusion  e ighteen to two. Opinion 

thus fo l lows p r a c t i c e  here  a l s o .

Only one j u r i s d i c t i o n  considered here does no t  exclude 

members of the o f f e n d e r ' s  family or "household,"  Adminis­

t r a t o r s  of  th a t  program favor exc lus ion  by two to one.

Opinion does not  fo l low  p r a c t i c e  here .  In a l l  of the o th e r
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j u r i s d i c t i o n s  th e re  are  l im i t a t io n s  imposed in  t h i s  a r e a .  

Exclusion of  a l l  o f  the members of  th e  o f f e n d e r ’s family 

or  "household” i s  favored by twelve a d m in i s t r a to r s ;  in c lu s io n  

i s  favored  by th ree  a d m in i s t r a to r s .  One ad m in is t ra to r  

favors  th e  exc lus ion  o f  spouses and the in c lu s io n  of c h i ld re n  

and one who fav o rs  exc lusion  favors  in c lu s io n  only in  f a t a l  

ca ses .  Opinion fo l lows p r a c t i c e  he re .

A dm in is t ra to rs  from the two j u r i s d i c t i o n s  th a t  compensate 

f o r  "pain and s u f fe r in g "  favo r  such compensation by th re e  to  

ze ro .  A dm in is t ra to rs  in  o the r  j u r i s d i c t i o n s  a lso  favor 

i n c lu s io n  by n ine to  seven. Opinion fo l low s p ra c t i c e  in  

the f i r s t  in s t a n c e  bu t  not in  the second. Overal l  however 

the  p re fe re n c e s  of  ten  a d m in i s t r a to r s  fo llow the p ra c t ic e s  

o f  t h e i r  j u r i s d i c t i o n s ;  n ine  do n o t .

In  th e  s i x t e e n  c a teg o r ie s  and subca tego r ies  considered 

above, a m a jo r i ty  o f  program a d m in i s t r a to r s  support t h e i r  

j u r i s d i c t i o n ’s p r a c t i c e s  in  eleven in s t a n c e s ,  do not support  

them in  fo u r  I n s t a n c e s ,  and d iv ide  evenly i n  one in s t a n c e .  

There i s  an individual-member p re fe rence  t h a t  supports 

h i s  j u r i s d i c t i o n ’s p r a c t i c e s  in  one -hundred - fo r ty - fou r  

ou t  o f  one-hundred -e igh ty - fou r  in d i c a t io n s  of p re fe rence .



CONCLUSIONS

I t  I s  a p p ro p r ia te  a t  t h i s  po in t  to d i r e c t  a t t e n t i o n  to 

the  most s i g n i f i c a n t  a sp ec ts  of  performance t h a t  might be 

thought i n d i c a t i v e  of  adequacy or inadequacy so f a r  as the 

a d m in i s t r a t io n  of  the c r im in a l  in ju ry  compensation programs 

i s  concerned. Two d iv i s io n s  are made here in  program p e r ­

formance to ev a lu a te  the  degree to which these  programs are  

meeting the  needs of  the v ic t im s and the needs of  the s t a t e .

Meeting Needs of  Victims

Types o f  Payments Made to Victims 

Payments to  v ic tims of  crime can be made in  s e v e ra l  

ways. The t o t a l  award can be paid in  one lump sum or  over 

time in p e r io d ic  payments. In e i t h e r  case t h e r e  can a l so  

be emergency, i n t e r im ,  or  p a r t i a l  payments made before  the 

case i s  d ec id e d .  The admonition here i s  f o r  the g r e a t e s t  

f l e x i b i l i t y  p o s s ib le  i n  the making of payments. The com­

pensa t ion  board should have the  d i s c r e t i o n  to choose the 

manner o f  payment t h a t  b e s t  f i t s  the  i n d iv id u a l  case .  For 

some cases  a lump sum payment i s  most s u i t a b l e .  These 

cases  would in c lu d e  th o se  where the in ju r y  i s  minor or  

temporary. In o th e r  c a s e s ,  pe r iod ic  payment i s  most s u i t ­

a b le .  Where the  i n ju r y  i s  se r io u s  or  th e re  i s  long-term

265
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d i s a b i l i t y  the re  i s  a need fo r  ad m in is t r a t iv e  su p e rv is io n  

o f  the  c a se .  Continued review of  such cases should c o n t r i ­

bute  to  the  p revent ion  of u n ju s t  enrichment or  inadequate  

compensation. Although such review would r e q u i r e  more i n ­

volved a d m in i s t r a t iv e  a c t io n s  i t  would not n e c e s s a r i l y  

in c re a s e  the  cos ts  of  the compensation program. Review may 

r e s u l t  in  the  amount o f  the award being reduced where c i r ­

cumstances change and compensation i s  no longer j u s t i f i e d .  

All  of  th e  j u r i s d i c t i o n s  considered here can make lump sum 

payments. In a d d i t io n ,  Hawaii, Hew York, and New Zealand 

can a l so  make pe r iod ic  payments i f  they d e s i r e  to to so. 

Also, G reat  B r i t a i n ,  C a l i f o r n i a ,  New York, Maryland, and 

New Zealand make in te r im ,  emergency, or p a r t i a l  payments 

be fo re  the  case i s  dec ided ,  i f  they th ink  i t  d e s i r a b l e .

When a re  Victims Paid?

To b e s t  meet the  needs of  the v ic t im s ,  i t  i s  d e s i r a b le  

t h a t  payments be made to  them as soon as p r a c t i c a b l e .

There should  be no long de lay  between the time when a 

claim i s  f i l e d  and a d e c i s io n  i s  reached on the claim.

I f  the  d e c i s io n  i s  to make an award to the c la im an t  the re  

should a l s o  be no long de lay  between the making o f  t h i s  

d e c i s io n  and making payment to the v ic t im ,  For var ious  

r ea s o n s ,  the i n v e s t ig a t io n  of claims may be de layed .  For 

example, the s t a t e ’s a t to rn e y  may r eq u es t  the board to d i s ­

cont inue  in v e s t ig a t io n  u n t i l  he advises  t h a t  the board can 

proceed.  I t  may a l so  be impossible  to determine the degree
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of  permanent d i s a b i l i t y  u n t i l  maximum physica l  improvement 

i s  reached .  In many i n s t a n c e s .  Blue Cross or  Blue Shield 

b e n e f i t s  a r e  slow in  being decided.  Some h o s p i t a l s  only 

f i l e  q u a r t e r ly  claims w ith  Blue Cross or  Blue Sh ie ld ,

Where i t  i s  necessary  to know what the amounts o f  payments 

from these  sources w i l l  be before a claim can be s e t t l e d ,  

payment to  the v ic t im  by the  compensation board w i l l  be 

de layed .  In o the r  i n s t a n c e s ,  delay r e s u l t s ,  p a r t i c u l a r l y  

in  dea th  c la im s,  w hile  S oc ia l  S ecu r i ty  b e n e f i t s  a re  being 

determined,  as w el l  as Workmen's Compensation claims being 

d ec ided .  Aside from th e se  de lays ,  the usual in v e s t ig a t io n  

of  claims n e c e s s a r i ly  takes  time. E f fo r t s  must be made to 

v e r i f y  the f a c t u a l  d a ta  supplied  by claimants and in  some 

in s tan ce s  w itnesses  must be located  and in te rv iew ed ,  p a r t i c ­

u l a r l y  in  provocation ca se s .  Factors  unique to a p a r t i c u ­

l a r  case w i l l  cause the amount of  time needed fo r  i n v e s t i ­

g a t io n  to  vary cons iderab ly  from case to  case but averages 

are  i n s t r u c t i v e  and in d i c a t iv e  of  performance. For example, 

in  Maryland the average time req u ired  fo r  the in v e s t ig a t io n  

o f  a claim and the  reach ing  of a dec is ion  on t h a t  claim i s  

s i x t y  days, a l though many dec is ions  a re  made in  le ss  than 

t h i r t y  days,^^^ In New York, a f t e r  a claim is  ass igned to 

an i n v e s t i g a t o r ,  a f i n a l  r e p o r t  i s  expected from him w i th in

^^^Maryland, Criminal I n ju r i e s  Compensation Board, 
Second Annual R eport , 1971, p, 9,
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^  o A

t h i r t y  days .  I f  a l l  of the in form ation  necessary fo r  

the r e p o r t  cannot be obta ined  w i th in  t h i s  period the con­

t r o l  s y s t e m  allows an a d d i t io n a l  f i f t e e n  days, or more,

depending upon what i s  known about the l ik e l ih o o d  of  being
537able to se cu re  the d e s i re d  in form ation .  S im i la r ly ,  

concern w i th  the des i re  to complete in v e s t ig a t io n s  as 

quickly  as po ss ib le  i s  evidenced by B r i t i s h  exper ience .

The fo l low ing  accounts o f  t h a t  experience in d ic a te  th a t

a  la rge  m a jo r i ty  of B r i t i s h  claims are in v e s t ig a te d w ith in

a  six-month period

1970-71 1969-70 1968-69
Time taken  to i n v e s t ig a t e  cases ; Percent Percent Percent

Not more than 3 months 27 39 31
More th an  3 months, not  more than 6  i|.2 39 U2
More than 6 months, no t  more than 9 20 15 17
More than 9 months, not more than 12 7 5 7
More than 12 months k 2 3

100 100 100

The p o s t a l  s t r i k e  and a l a rg e  s t a f f  tu rnover ,  n e c e s s i t a t i n g  

t r a i n i n g ,  a re  given as the  reasons  f o r  the  longer time being 

requ ired  fo r  the  i n v e s t i g a t i o n  of claims in  1970-71.^^^ 

appears t h a t  a consciencious e f f o r t  i s  being made by program 

ad m in i s t r a to r s  to expedite  the  handling of  claims and to

York, Crime Victims Compensation Board, 1969 
Annual H ec o r t , Leg. Doc. (1970), Mo, 97, p. 10.

g37 ibM .

^^^Great B r i t a in ,  Criminal I n ju r i e s  Compensation Board, 
Seventh Report .  Accounts fo r  the year  ended 31st  March,
1971. Cmnd. k8 l2 .  Mov. 1971. o. L.

239lbld.
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render  d e c is io n s  on them as qu ick ly  as p o s s ib le .

There a re  o th e r  time elements than th a t  o f  i n v e s t i g a ­

t io n s  p re se n t  in  these compensation programs. There are 

many v a r i a t io n s  in  the programs r e sp e c t in g  these  time e l e ­

ments t h a t  r e s u l t  in co n s id e rab le  d i f fe re n ce s  i n  the  time 

th a t  i t  takes f o r  payment to be made to the v ic t im s  of crime. 

In Massachuset ts ,  where the compensation program i s  adminis­

te red  by the  d i s t r i c t  c o u r t s ,  the  c le rk  of the d i s t r i c t  

c o u r t  forwards to the s t a t e  t r e a s u r e r  a c e r t i f i e d  copy of 

d ec is io n s  to make awards. "The s t a t e  t r e a s u r e r  w ithou t  

f u r t h e r  a u t h o r i z a t io n  s h a l l ,  s u b je c t  to the a p p ro p r ia t io n ,  

pay the c la im ant  the amount determined by the c o u r t .

On the  o th e r  hand, in-Hawaii ,  " the  victims and dependents 

do not  r e c e iv e  payment unless  and u n t i l  a l e g i s l a t i v e  b i l l  

i s  enacted s p e c i f i c a l l y  approving the awards. In many i n ­

s tan ces  t h i s  means a time la g  o f  a t  l e a s t  e i g h t  months, and 

in  many in s t a n c e s ,  as many as e igh teen  or  twenty months 

between in ju r y  and c o m p e n s a t i o n . T h i s  u n s a t i s f a c t o r y  

arrangement i s  compounded by th e re  being no p ro v i s io n  fo r  

emergency or in te r im  payments in  Hawaii 's  compensation pro­

gram, This combination of p r a c t i c e s  "has caused se r ious  

f i n a n c i a l  hardsh ip  to the vic t ims and dependent s . A

^^^Mass.,  Annotated Laws of  M assachuse t ts . Chapt. 2$8A, 
sec .  6 .

^^^Hawaii, Criminal I n j u r i e s  Compensation Commission, 
Fourth Annual Report . Dec. 20, 1971, Appendix D.

^^^Ibid.
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r e q u e s t  has been made of  the  Hawaii L e g is la tu re  t h a t  i t  

c r e a te  a revolv ing  emergency payment fund of $100,000.00 

" to  make emergency payments to v ic tims and dependents  who 

a re  in  immediate need of  funds to meet h o s p i t a l ,  medical,  

f u n e r a l  o r  b u r i a l  expenses a r i s i n g  out o f  the In ju ry  or 

dea th .

Other j u r i s d i c t i o n s  are  between these  two extremes of 

p r a c t i c e  in  making payments to  v ic t im s .  A fte r  the compen­

sa t io n  board reaches a d e c i s io n  to  make an award, seve ra l  

o th e r  th in g s  may delay  payment to the v ic t im ,  ^'or example, 

i n  New York, the v ic t im  has the r i g h t  w i th in  t h i r t y  days 

fo l lowing the b o a rd 's  d e c i s io n  to  s t a t e  h i s  d i s s a t i s f a c t i o n  

w ith  the d e c i s io n  and r e q u e s t  a f u l l  board review.

Assuming th a t  the c la im an t  responds w i th in  the 30 day 
per iod  advising  th a t  he i s  s a t i s f i e d  w ith  the  d e c is io n ,  
i t  must then be sen t  to  the  Attorney General  and the 
Comptroller who have 30 days from the r e c e i p t  of  the 
d e c i s io n  to advise  the  Board whether they approve the 
d e c i s i o n , >45

The New York Crime Victims Compensation Board has requested  

th a t  the  L eg is la tu re  reduce t h i s  per iod  i n  which the  A t to r ­

ney Genera l  and Comptroller approve or r e j e c t  the dec is ion

5^3l b l d . ,  Request made by Myron B, Thompson, D i re c to r ,  
Dept, of S oc ia l  Services & Housing.

^^New York, Crime Victims Compensation Board, 1969 
Annual R e p o r t , op. c i t . .  p. 8 ,

Ib id .



271

to f i f t e e n  days .^^^  Following review by the  Attorney 

General and Comptroller  a w arran t  must be prepared fo r  the 

Comptroller  and i t  takes  ano ther  two to th re e  weeks before  

a check i s  i s s u e d . S i m i l a r l y ,  in  Maryland, a f t e r  the 

compensation board dec ides  to make an award th a t  d e c i s io n  

i s  s u b j e c t  to review by o th e r  s t a t e  o f f i c i a l s  befo re  pay­

ment i s  made. There, the A ttorney General and S e c re ta ry  

of the  Department of  P u b l ic  Safe ty  and C o r re c t io n a l  Serv ices  

have t h i r t y  days to take an appeal to the a p p r o p r i a t e  cou r t  

i f  they th in k  the award i s  improper.

The reco rd  in d i c a t e s  t h a t  claimants  to  whom awards 

have been made do get  t h e i r  money. There may be c o n s id e r ­

ab le  d e la y s  in  doing so in  some in s tances  bu t  th e re  i s  no 

record of d e f a u l t i n g  on c laims payable through th e se  com­

p ensa t ion  programs. I t  was necessary  fo r  the  ^ew York 

Crime Victims Compensation Board to re q u e s t  an a d d i t i o n a l  

$100,000.00 to  meet i t s  needs in  1970, but t h i s  r e q u e s t  

was honored and a l l  of  the o r i g i n a l  a p p ro p r ia t io n  plus  t h i s
KUq

d e f i c i e n c y  a p p ro p r ia t io n  was used in the payment o f  awards. ^

^^^New York, Crime Victims Compensation Board* 1970 
Fourth Annual r teoor t . op. c i t . .  pp. 8 -9 .

24̂ ibld.
^^^Maryland, Criminal I n ju r i e s  Compensation Board, 

Second Annual Report ,  lo c .  c i t .

^^^New York, Crime Victims Compensation Board, 1970 
Fourth Annual Report ,  oo. c i t . , p. 12.
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I t  i s  most d e s i r a b l e  form the v i c t im ' s  p o in t  o f  view 

to r e c e iv e  compensation as soon as p o s s ib le .  This need 

must be balanced however w ith  the needs of  the  s t a t e .  

In v e s t i g a t i o n s  a re  necessary  and do take time. To b e s t  

meet the needs of  the v ic t im  and the s t a t e  the re  should 

be a s t ro n g  e f f o r t  made to  s t a f f  and equip the compensation 

boards to  make in v e s t ig a t io n s  in  the s h o r t e s t  time c o n s i s ­

t e n t  w i th  the le g i t im a te  purposes of  i n v e s t i g a t i o n .  The 

longer  th e  de lay  in making payment, the weaker w i l l  be the 

impact o f  the compensation program.

Minimum Loss Requirements

For s e v e ra l  reasons i t  i s  suggested t h a t  th e re  be no 

minimum lo s s  requ ired  f o r  the f i l i n g  o f  c la im s,  C a l i f o r ­

n ia ,  Hawaii,  and New Zealand a t  p resen t  r e q u i r e  no minimum 

lo ss  b e fo re  one i s  e l i g i b l e  f o r  compensation. The reasons 

f o r  f av o r in g  a minimum lo s s  requirement a re  t h a t  i t  p re ­

vents the f i l i n g  of numerous claims fo r  small  amounts tha t  

a re  a l l e g e d  to be too t r i v i a l  to  bo the r  with  and t h a t  con­

sequen t ly  i t  reduces the a d m in i s t r a t iv e  load of  the  compen­

sa t io n  board .  These con ten t ions  do not  seem s u b s t a n t i a l .  

F i r s t ,  the inc idence o f  crime being what i t  i s ,  a minimum 

lo ss  requirem ent would p revent  compensation being paid to 

those who a re  most in need and f o r  whom no loss  i s  " t r i v i a l . "  

The burden of lo s s  i s  r e l a t i v e  and i t  i s  r e l a t i v e l y  la rg e r  

f o r  th o se  who a re  most l i k e l y  to become victims of  crime.

As f o r  th e  a l l e g a t i o n  t h a t  claims fo r  small  amounts would
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g r e a t l y  Increase the a d m in i s t r a t iv e  workload and c o s t s ,  i t  

appears to have l i t t l e  to s u b s t a n t i a t e  i t .  Rather ,  s ince  

the re  has to be an i n v e s t i g a t i o n  of claims anyway to  d e t e r ­

mine i f  the c laimant i s  e l i g i b l e  fo r  compensation or  no t  

th e re  would seem to be l i t t l e  opportunity  f o r  e f f e c t in g  

savings here.  New %ork has handled any d i f f i c u l t i e s  t h a t  

might follow i t s  having no minimum loss  requirement by 

conducting pre l im inary  in v e s t ig a t io n s  by phone and l e t t e r  

p r i o r  to accepting c la im s.  Enlightened ad m in is t r a t iv e  

p r a c t i c e ,  fo r  the reasons  mentioned, would seem to be f a r  

p re fe rab le  to  imposing a minimum loss  requirement.

Maximum Payments 

All  of  the j u r i s d i c t i o n s  considered here have pro­

v is ions  p resc r ib ing  maximum payments in  t h e i r  crime com­

pensat ion  p lans .  Sut th e re  are s i g n i f i c a n t  d i f f e r e n c e s  

among the types o f  maximum payments p re sc r ib e d .  A l l  of 

the s t a t e  programs in  the  United S ta te s  p re sc r ib e  a f l a t -  

r a t e  maximum. Great B r i t a i n ’s program p re sc r ib e s  a maxi­

mum payment r a t e  f o r  lo s s  o f  earnings or  earn ing  cap ac i ty .  

This r a t e  is  t ied  to average i n d u s t r i a l  earnings a t  the 

time the in ju ry  was sus ta ined  and cannot exceed twice th i s  

average. New Zealand’s program p resc r ibes  a s p e c i f i c  max­

imum periodic payment f o r  a sp ec i f ied  maximum per iod .

Since the o b je c t iv e  of s o c i a l  insurance i s  income m ain te­

nance, i t  i s  suggested t h a t  Great B r i t a i n ’s p r a c t i c e s  are  

p re f e r a b le .  A maximum payment which takes the form of  a
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f l a t - r a t e  maximum or one t h a t  p r e s c r ib e s  a s p e c i f i c  maximum 

per iod ic  payment f o r  a maximum time per iod  r e f l e c t  primary 

concern w ith  co s t  co n t ro l  r a t h e r  than income maintenance.

I t  i s  suggested a lso  t h a t  the payment schedule make a l low ­

ance f o r  v a r i a t i o n  in the number of  dependents of the v ic t im .

Review of  Decis ions on Claims 

Review of  d ec is io n s  on claims helps to meet the  needs 

both of  the v ic tim and the s t a t e .  I t  i s  suggested th a t  

the re  be p rov is ion  f o r  i n t e r n a l  and e x t e r n a l  review. I n t e r ­

na l  review i s  d e s i r a b le  as a m atte r  of  equi ty  and a l so  i s  

p a r t i c u l a r l y  s u i t a b l e  f o r  achieving uniform ity  in  claims 

d i s p o s i t i o n  where the re  i s  an i n i t i a l  single-member d e c i ­

s ion  on c la im s.  E x te rna l  review should be l im i te d  to  

po in ts  of  law. Such review w i l l  he lp  assure  th a t  the  board 

o pera tes  w i th in  l e g a l ly  imposed l i m i t a t i o n s  upon i t s  o p e r ­

a t i o n s .

Victims Who are Members of  O ffender’s Household 

To some degree,  a l l  of the j u r i s d i c t i o n s  considered  

here except  fo r  C a l i f o rn ia ,  exclude from compensation the 

members of the o f fe n d e r 's  family or  "household" who are  

the v ic t im s .  The r a t i o n a l i z a t i o n  behind t h i s  exclusion  i s  

t h a t  an ad m in is t r a t iv e  f ind ing  of f a c t s  would be more d i f f i ­

c u l t  in  cases  involving members of  the same family or  house­

hold and th a t  awards, i f  made, might b e n e f i t  the o f fen d e r .

I t  i s  suggested th a t  t h i s  exc lus ion  i s  unwarranted. Other
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cases a re  accepted where the f a c t s  a re  j u s t  as d i f f i c u l t  

to de te rm ine .  For example, claims are accepted by those 

in ju red  by s t r a n g e r s  where there  are no w i tnesses  and the  

a t t a c k e r  i s  not apprehended. Claims are  a l s o  accepted 

where the re  are  o f fe n ses  involving s t r a n g e rs  t h a t  occur 

w i th in  homes. P reven t ing  the offender  from sha r ing  the 

award poses a t e c h n i c a l  problem but var ious  s o lu t io n s  have 

been suggested .  For one th ing the award could be l im i ted  

to  the  payment o f  expenses and unpaid c r e d i t o r s ,  such as 

do c to rs  and h o s p i t a l s ,  could be paid d i r e c t l y .  I f  th e re  i s  

such an a r b i t r a r y  exc lus ion  as t h i s  i t  would unduly pena l­

iz e  the innocent members of  the family or  household .  An 

extreme example would be the d e n ia l  of any compensation to 

the  ch i ld ren  where one spouse k i l l s  the o th e r  o r  the spouses 

k i l l  one ano ther .

Meeting Needs o f  the S ta te

R e la t io n s h ip  with Courts 

Should board a c t i o n  on a claim be d e fe r red  i f  th e re  i s  

a c r im in a l  case pending? Should the board a c c e p t  a c r im i ­

n a l  conv ic t ion  as s u f f i c i e n t  proof t h a t  a crime has occur­

red? These two p r a c t i c e s  are  r e l a t e d  to one an o th e r .

There a re  i n t e r e s t s  o f  the v ic t im ,  the  c r im i n a l ,  and the 

s t a t e  th a t  should be p ro te c te d .  To achieve t h i s  i t  is  

necessa ry  t h a t  the b o a rd ’ s ac t io n s  do not in f lu en c e  the 

c o u r t ’s ac t ions  and v ice  versa t h a t  the c o u r t ’ s ac t io n s  do
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n o t  in f lu en c e  the b o a rd ’s a c t io n s .  To b e s t  p r o t e c t  the 

i n t e r e s t s  o f  the  v ic t im  and the accused a t t a c k e r ,  i t  would 

seem p re fe rab le  to  n e i t h e r  d e f e r  board a c t io n  on a claim 

i f  a c r im in a l  case i s  pending or to  accept  a c r im in a l  con­

v i c t i o n  as s u f f i c i e n t  proof th a t  a crime has occurred .  On 

the one hand the proceedings and a c t io n  of  the board in 

such a case could be kept  under wraps u n t i l  the c r im ina l  

case  has ended. This would p r o te c t  the i n t e r e s t s  of  the 

v ic t im  by not fo rc in g  him to w ait  so long fo r  the  se t t lem en t  

o f  h i s  claim and a t  the same time would not  i n t e r f e r e  w ith  

the  i n t e r e s t s  o f  the accused a t t a c k e r .  On the o th e r  hand, 

by no t  tak ing  a c r im in a l  conv ic t ion  as s u f f i c i e n t  proof 

t h a t  a crime has occurred and by no t  d e f e r r in g  a c t io n  on 

the  claim f o r  compensation f o r  the v ic t im  u n t i l  the crim­

i n a l  case has ended, the vic t im i s  not l i k e l y  to  have the 

same concern th a t  th e  accused be found g u i l t y .  This would 

b e s t  p ro te c t  the i n t e r e s t s  o f  the accused .  Such a r e l a t i o n ­

sh ip  between the  b o a rd ’s and the  c o u r t ’ s a c t io n s  would keep 

t h e i r  proceedings as s e p a ra te  as p o ss ib le  and minimize the 

in f luence  th a t  one’ s a c t io n s  would have upon the  o t h e r ’s .

Preventing  Fraud 

Several  types of  safeguards have been inco rpo ra ted  

in to  the compensation programs cons idered  here to  p ro te c t  

the i n t e r e s t s  o f  the  s t a t e .  Two time d e a d l in e s ,  which 

must be met by the c la im ant  fo r  him to be e l i g i b l e  fo r
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compensation, have been w r i t t e n  in to  the programs cons idered  

h e re .  The f i r s t  r eq u i re s  t h a t  the crime v ic tim must r e p o r t  

the occurrence of  the  crime to the p o l i c e .  In th ree  o f  

these j u r i s d i c t i o n s  the p o l ic e  must be n o t i f i e d  w ith in  a 

sp e c i f i e d  t ime. In two o the rs  the p o l ic e  must be n o t i f i e d  

"without de lay"  and in  one the  v ic t im  must "cooperate"  with  

the p o l i c e .  The time dea d l in e  in r e p o r t in g  the crime to  

the p o l ic e  has the  dual  o b je c t iv e s  of c o n t ro l l in g  f ra u d u ­

l e n t  f i l i n g  o f  claims f o r  compensation and a id ing  the p o l ic e  

by b r ing ing  to  t h e i r  a t t e n t i o n  the commission of  cr imes.

To b e s t  meet these  o b j e c t i v e s ,  i t  i s  suggested th a t  a s h o r t ,  

d e f i n i t e  time per iod  be s p e c i f i e d ,  w i th  the compensation 

board given the d i s c r e t i o n  to waive i t  f o r  good cause.  The 

o the r  time d e a d l in e  app l ie s  to  the f i l i n g  of a claim w ith  

the compensation board. Here to o ,  a s p e c i f i c  time pe r iod  

i s  p r e f e r a b l e ,  w i th  board d i s c r e t i o n  to  waive i t  f o r  good 

cause,  A co n s id e rab ly  longer time period can be s p e c i f i e d  

f o r  f i l i n g  the claim than f o r  r e p o r t in g  the crime to  the  

p o l i c e .  Four o f  these  j u r i s d i c t i o n s  have a l i m i t a t i o n  of 

one yea r  o r  longe r .  Such a long time period i s  j u s t i f i e d  

due to  the f a c t  t h a t  l a t e n t  I n j u r i e s  may not become appar ­

ent f o r  q u i t e  a while  a f t e r  an a t t a c k .  In o ther  in s t a n c e s  

there  may be a lengthy i n v e s t ig a t io n  of  the a l l e g a t i o n s  of  

c r im ina l  a t t a c k .

I t  i s  in  the  public  i n t e r e s t  t h a t  the c la im ants  be 

requ ired  to  submit to  a medical examination,  inc lud ing  a
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p sy c h ia t r ie  examination, i f  the board th in k s  i t  d e s i r a b le .  

Reports of such examinations to g e th e r  w i th  po l ice  r ep o r ts  

w i l l  b e t t e r  equip the  compensation board to  make i t s  d e c i ­

sions and reduce the  p o t e n t i a l  f o r  f ra u d .

Addit iona l  p recau t ions  ag a in s t  fraud have taken the 

form of  a l lowing review of board d ec is io n s  making awards 

by o the r  public  o f f i c i a l s .  In Maryland, f o r  example, d e c i ­

sions t h a t  make awards on claims are se n t  to the Attorney 

General and S ec re ta ry  of the Department o f  Public Safety 

and C o rrec t io n a l  Serv ices  fo r  review before  payment i s  made 

to. the c la im an t .  Each o f  these o f f i c i a l s  has a period of 

t h i r t y  days to  take an appeal to the ap p ro p r ia te  court  i f  

he th in k s  the award i s  i m p r o p e r , S i m i l a r l y ,  in  New York, 

board dec is io n s  are s e n t  to the Attorney General and the 

Comptroller fo r  t h e i r  review. They have t h i r t y  days to
551advise the board whether they approve the d ec is io n .

These reviews have not y e t  r e s u l t e d  in  board dec is ions  riot 

being accepted .

Requir ing Repayment to S ta te  by 
Compensation Victims

Crime compensation programs have not emerged as r e p l a c e ­

ments fo r  t r a d i t i o n a l  remedies. Rather ,  they rep re se n t  an

^^^Maryland, Criminal I n ju r i e s  Compensation Board, 
Second Annual R ep o r t , op, c i t , , p , 9,

^^^New York, Crime Victims Compensation Board, 1969 
Annual R eport , op. c i t , ,  p, 10,
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a l t e r n a t i v e  remedy. I f  the v ic t im  d e s i r e s ,  he can s t i l l  

seek r e l i e f  through t r a d i t i o n a l  r o u te s .  He does no t  have 

to r e l y  upon the  crime compensation program in  any of  these  

j u r i s d i c t i o n s  considered h e re .  In f a c t ,  even i f  he does 

f i l e  a claim w i th  a compensation board and r e ce iv e s  an award, 

he may s t i l l  b r in g  a c i v i l  s u i t  a g a in s t  h i s  o f fen d er .

Although the experience of  these  compensation boards i n d i ­

ca te s  th a t  i t  i s  o f  l i t t l e  p r a c t i c a l  s i g n i f i c a n c e ,  i t  has 

been in d ic a te d  t h a t  public  o p in ion  demands th a t  the  compen­

s a t io n  p lans  inc lude p rov is ions  to  prevent  "u n jus t"  com­

pensa t ion .  The e f f e c t  i s  t h a t  repayment must be made by 

vic t ims who r e c e iv e  awards from the compensation program 

and from the offender  through t o r t  a c t io n s  in  the c o u r t s .

The amount o f  repayment would depend upon the r e l a t i v e  

amounts rece ived  from each source .  The vic t im would be 

l e f t  with  a n e t  amount, a f t e r  repayment,  equal to  the 

board ’s award. I f  the c i v i l  judgment i s  l a rg e r ,  the e n t i r e  

amount of  the award from the compensation board would be 

rep a id .

Problems

I f  th e r e  has been a major problem in ad m in is te r in g  

crime compensation programs thus f a r  i t  has been one of 

making known the ex is tence  o f  the  programs, the b e n e f i t s ,  

and terms of  e l i g i b i l i t y .  S tud ies  of  crime reco rds  in  

s e v e ra l  j u r i s d i c t i o n s  have rev ea led  t h a t  not n e a r ly  a l l  of 

those who would be e l i g i b l e  f o r  compensation have f i l e d
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c la im s .  I t  i s  f e l t  t h a t  t h i s  f a i l u r e  to f i l e  claims Is due 

to  the v ic tims not knowing t h a t  they can do so .  Two areas  

need a t t e n t i o n  he re .  E f f o r t s  need to be made to Inform the 

g en e ra l  public  so t h a t  I t  might become a m atte r  of  g ene ra l  

knowledge th a t  the compensation program e x i s t s  and e f f o r t s  

need to be made to s p e c i f i c a l l y  Inform the crime vic tim of 

h i s  e l i g i b i l i t y  to f i l e  a claim for  compensation. By mak­

ing the compensation program g e n e ra l ly  known and by r e q u i r ­

ing a re p o r t in g  to  the p o l ic e  of  the c r im in a l  a c t  as a con­

d i t i o n  of  e l i g i b i l i t y  fo r  compensation i t  seems l i k e l y  t h a t  

the gap between rep o r ted  and committed crime could be r e ­

duced. When th e re  Is  a r e p o r t in g  of the crime to the p o l ic e  

i t  i s  recommended th a t  i t  become a requirement fo r  the 

p o l i c e  to Inform the  v ic t im  o f  the ex i s te n c e  of  the crime 

compensation program, to f u r n i s h  him a form f o r  f i l i n g  a 

c la im ,  and to give him inform ation  regard ing  the proceed­

ings of  the crime compensation board. An e f f e c t i v e  means 

o f  d i r e c t i n g  the crime v ic t im  to the compensation board, 

t h a t  I s  being used In liew York, I s  to  secure  the coopera t ion  

o f  phys ic ians  and h o s p i t a l s  in  r e f e r r i n g  the victim to the 

b o a r d . M o s t  of  the programs lack  such p r a c t i c e s  as 

these  and t h i s  d e f ic ie n c y  has become the o b je c t  of cons id ­

e ra b le  c r i t i c i s m .

552lb id . p . , 17.
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Evalua t ions

In reviewing the  g en e ra l  themes and t h e o r e t i c a l  

foundat ions  of  c r im in a l  in ju r y  compensation programs, 

s e v e r a l  t e n t a t i v e  conclusions can be made a t  t h i s  time 

regard ing  ex p e c ta t io n s  and performance. F i r s t ,  these  

programs, where o p e r a t io n a l ,  have been r e a d i l y  accepted 

and supported by the pub l ic  and e s t a b l i s h e d  agencies  of  

government. The l a t t e r  have d isp layed  an a t t i t u d e  toward 

these  programs th a t  has been c h a ra c te r i z e d  by coopera t ion  

and a w i l l i n g n e s s  to lend a s s i s t a n c e .  Harmonious work­

ing r e l a t i o n s h i p s  stemming from t h i s  fav o rab le  i n t e r ­

agency a s s i s t a n c e  has no doubt enabled these  programs to  

be implemented more e f f e c t i v e ly  and more qu ick ly  than 

would o therwise  be the case should in te r -ag en cy  c o n f l i c t  

or  com peti t iveness  ch a ra c te r i z e  the r e l a t i o n s h i p .  This 

would seem to  suppor t  the conclusion  th a t  the re  has been 

an acceptance o f  the uniqueness of th e se  programs and the 

thought t h a t  they  should a d m in i s t r a t iv e ly  take t h e i r  

p lace  a longs ide  o th e r  sp ec ia l -pu rpose  agencies p rev ious ly  

c rea ted  to a d m in is te r  s o c ia l  insurance  programs.

While the  immediate o b jec ts  o f  concern fo r  these  

programs are  the vic tims and/or  t h e i r  dependents ,  t h e re  i s

^^3cf .  New York, Crime Victims Compensation Board, 1968 
Second Annual Report ,  op, c i t , ,  p, 12; Maryland, Criminal 
I n j u r i e s  Compensation Board, F i r s t  Annual R ep o r t , op, c i t , ,  
p. 9; Hawaii, Criminal I n ju r i e s  Compensation Commission, 
Fourth  Annual Report ,  op, c i t . .  p. l!p.
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a l so  i n t e r e s t  in  r e a l i z i n g  more g e n e ra l  s o c i e t a l  b e n e f i t s .  

Chief among these a r e  s o c i a l  s t a b i l i t y ,  v ic t im  coopera t ion  

w i th  th e  po l ice  and p u b l ic  prosecuting  a t t o r n e y s ,  and the 

encouragement to the  in d iv id u a l  to become p h y s ic a l ly  involved 

i n  he lp ing  to  prevent  crime or  c o r r a l  law breakers .  This 

l a s t  o b je c t iv e  i s  sought through the  Good Samaritan prévis­

s ions  o f  severa l  c r im in a l  in ju ry  compensation programs.

There have been varying degrees of  success  and f a i l u r e  

r e a l i z e d  in  the e f f o r t s  to  achieve th e s e  o b je c t iv e s  in  

p r a c t i c e .  F i r s t ,  r eg a rd in g  s o c ia l  s t a b i l i t y ,  i t  i s  be l ieved  

t h a t  th ese  programs have made a p o s i t iv e  c o n t r ib u t io n  toward 

I t s  maintenance. Since th e re  has been no r e s e a r c h  of v i c ­

tim opinion as y e t ,  conc lusions  th a t  have been reached have 

been based upon the  vo lu n ta ry  responses of  v ic t im s ,  mostly 

v ia  l e t t e r s  to governors and compensation boards .  These 

responses  have been q u i t e  p o s i t i v e .  Random comments from 

v ic t im s in d ic a t e  f e e l i n g s  condusive to  th e  maintenance of 

s o c i a l  s t a b i l i t y .  Comments such a s ,  "programs such as  t h i s  

help  to r e s t o r e  o ne ’s f a i t h  in  h i s  fe l low  man," or  " i t  i s  

indeed g r a t i f y i n g  to  f in d  th a t  someone does c a r e , "  seem to 

be t y p i c a l  c laimant r e s p o n s e s . T h e r e  has a l so  been 

experience  i n  observing  t h a t  the ex i s tan c e  o f  such programs 

"not only serves  as a g r e a t  boost to  the  v i c t i m ’s morale 

but a l so  t o  the members o f  h i s  f a m i l y . T h e r e  ar e

^^^New York, Crime Victims Compensation Board, 1970 
Fourth  Annual Report ,  op. c i t . .  p. 16.

^^^New York, Crime Victims Compensation Board, 1969 
Annual Report , op. c i t . , p. 18.
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in d ic a t io n s  t h a t  except  f o r  these  programs many vic t ims of  

crime would face  the  severe  p rospec ts  of having to  go in to  

debt  f o r  se v e ra l  years  to  pay the medical expenses a lone ,  

the  r e t i r em e n t  of  which would reduce fu tu re  spendable income 

and be  d e t r im en ta l  to the  v ic t im 's  family .  Other v ic t im s 

could be expected to  lo s e  t h e i r  homes, having no funds with 

which to meet mortgage payments. Others would have to  go 

on w e lfa re  to  con t inue  to e x i s t . C o m p a r e d  to  th e se  a l t e r ­

n a t i v e s ,  which would be very r e a l  f o r  many v ic t im s o f  crime, 

w i thou t  a c r im ina l  i n ju r y  compensation program, such programs 

do have a s t a b i l i z i n g  in f lu e n c e .  They thus b e n e f i t  the v ic ­

tim and/or  h i s  dependents d i r e c t l y  and, through t h e i r  main­

tenance ,  a lso  b e n e f i t  th e  l a rg e r  s o c ie ty .

The suggest ion  was encountered e a r l i e r  i n  t h i s  study 

th a t  economic in c e n t iv e s  should make the crime v ic t im  more 

w i l l i n g  to  cooperate  w ith  th e  po l ice  and pub l ic  a t to rn e y s  

and enable them to  be more e f f e c t iv e  in  apprehending, p rose­

cu t in g ,  and conv ic t ing  c r im ina l  o f fe n d e rs .  There are i n d i c a ­

t io n s  tha t  t h i s  o b je c t i v e  i s  being r e a l i z e d  by ty in g  compen­

s a t i o n  from these programs to such victim coope ra t ion .^^?

5^6cf. I b i d . .  pp. 18-19.

^^?Cf, New York, Crime Victims Compensation Board, 1968 
Second Annual R epor t , op. c i t . .  pp. 11-12; Maryland, Criminal 
I n j u r i e s  Compensation Board, F i r s t  Annual R eport , op. c i t . .  
p .  9 .
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"In t h i s  r e s p e c t  the vic tim who was an unwill ing  and uncoop­

e ra t iv e  w i tn e ss  now becomes a w i l l i n g  and coopera t ive  w i t -  

n ess .  Because of the  r e a l i t i e s  of  crime and the prob­

lems of  law enforcement r e l a t e d  above, th e re  i s  a g rea t  

s o c i e t a l  need f o r  improving th e  ad m in is t r a t io n  of  j u s t i c e .  

The a d m in is t r a t io n  of j u s t i c e  does appear to  be aided by 

these  compensation programs. The economic in cen t iv e  to 

r e p o r t  the occurrence of c r im in a l  ac ts  and to d ivulge  f a c ­

t u a l  knowledge regarding  th e  crime appears to be e f f e c t i v e  

in  producing such victim coopera t ion .

I f  the  expec ta t ion  in  c re a t in g  Good Samaritan programs 

or  in c lu d in g  provis ions  f o r  such in  more comprehensive com­

pensa t ion  programs was to  markedly inc rease  the  number o f  

Good Samari tans,  t h i s  expec ta t ion  i s  not being r e a l i z e d .  

Nevada, i t  has been noted,  which has only p rovis ions  f o r  

compensating the Good Samaritan, has made only fou r  awards. 

Likewise, "Hawaii's  experience does not support  the conclu­

s ion t h a t  the  p rovis ion  in c re a se s  the involvement of  i t s  

c i t i z e n s  in  the prevention of  crime or apprehension of  

c r i mi na l s . In Great B r i t a i n  in  1970-71, "21 awards 

were nade to persons in ju red  while a s s i s t i n g  the  po l ice

S^SMaryland, i b i d .

^^ % aw a i i .  Criminal I n j u r i e s  Compensation Commission, 
Fourth Annual R e p o r t ,  op.  c i t . .  Appendix C, p. 10 ( l e t t e r  
from John Jubinsky, Hawaii Criminal I n ju r i e s  Compensation 
Commission to  Bertram T. Kanbara, Hawaii Attorney G enera l) .
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compared w ith  15 in  the  previous y e a r ,  150 awards were 

made to  persons a t tem pting  to prevent  crime or to  a r r e s t  

an o f fe n d e r ,  compared w ith  132 in  1 9 6 9 - 7 0 , These 

awards amounted to only a small p o r t io n  of the 5,893 cases 

re so lv ed  i n  Great B r i t a in  in  1970-71.^^^ S im i la r ly ,  few 

awards have been made under C a l i f o r n i a ' s  Good Samaritan 

program. In f iv e  years  of  o p e ra t io n ,  between 1965-66 and 

1969-70, only 33 awards were made,^^^ I t  may be considered 

good "pub l ic  r e l a t i o n s "  to make s p e c i a l  p rov is ions  f o r  com­

pensa t ing  th e  Good Samaritan and t h e r e  i s  an element of 

eq u i ty  in  a f t e r - t h e - f a c t  compensation f o r  the Good Samaritan 

who i s  in ju re d  o r  k i l l e d  but the  record  so f a r  i n d ic a te s  

t h a t  such p rov is ions  cannot be expected to  m ult ip ly  the 

in s t a n c e s  where in d iv id u a l s  w i l l  i n i t i a t e  Good Samaritan 

a c t i o n s .

In reviewing the e f f o r t s  made in  t h i s  paper,  i t  may 

be asked ,  "What has been done here?"  In response ,  s e v e ra l  

th in g s  t h a t  have been done might be no ted .  One o b je c t iv e  

has  been,  through an in t e g r a t i v e  and sy n th e s iz in g  e f f o r t ,  

to  provide a b e t t e r  understanding of  the place and r o l e  o f

^^^Great B r i t a in ,  Criminal I n j u r i e s  Compensation Board, 
Seventh rtenort, Cmnd, 1+812, Nov. 1971, P*

561 l b l d . .  p. 3,

^ ^ ^ C a l i fo rn ia ,  S ta te  Board of Contro l ,  Yearly A c t i v i t y : 
Good Samaritan Program Claims (Mimeographed),
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c r im ina l  i n j u r y  compensation programs in  the l a r g e r  scheme 

of  th in g s .  They have been viewed as an ad d i t io n  to o ther  

s o c i a l  insu rance  programs designed to  achieve a g r e a t e r  

measure of  s t a b i l i t y  fo r  the in d iv i d u a l  b e n e f i c i a r i e s  and 

fo r  so c ie ty  as  w e l l .

Much o f  th e  a t t e n t i o n  of  t h i s  paper has been d i r e c te d  

toward making an a d m in is t r a t iv e  a n a ly s i s  of  opera t ing  pro­

grams, Recommendations fo r  changes in  these  programs have 

a l so  been made so t h a t  they might be improved and s t r e n g t h ­

ened, These recommendations have a l s o  been made f o r  the  

purpose o f  p rov id ing  g u id e l in e s  to  o th e r  j u r i s d i c t i o n s  t h a t  

w i l l  cons ider  the adoption  of  programs in the f u t u r e .  I t  

i s  f e l t  t h a t  something of value has been made a v a i l a b le  

both to j u r i s d i c t i o n s  t h a t  have crime compensation programs 

and to  those t h a t  w i l l  be cons ide r ing  the adoption of such 

programs in  the f u tu r e .

Program a d m in i s t r a to r s  have revea led  themselves to  be 

consciencious and pragmatic r eg a rd in g  t h e i r  programs. They 

have cont inued to  consider  th e se  programs as experimental  

and s u b je c t  to  improvement. They have th e re fo re  welcomed 

c r i t i c a l  ev a lu a t io n s  of t h e i r  programs. Several  have 

expressed a p p r e c i a t i o n  f o r  the  e f f o r t s  made in  conjunction  

w ith  t h i s  paper to  g a th e r  op in ions  and judgments o f  program 

a d m in i s t r a to r s  and to  make t h i s  in fo rm ation  a v a i l a b l e  to
them,

^ ^ ^ L e t te r  from Walker C a r t e r ,  Chairman, Criminal I n j u r i e s  
Compensation Board, Great B r i t a i n ,  Jan ,  31, 1972; l e t t e r  from
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• These a d d i t io n s  to the understanding and knowledge o f  

c r im ina l  in ju ry  compensation programs r e p r e s e n t  th e  con­

t r i b u t i o n  of t h i s  in v e s t ig a t io n *  I t  i s  hoped th a t  what 

has been undertaken here w i l l  be of  value and use i n  the 

advancement of th e  f u r th e r  study and a d m in i s t r a t io n  of  

these programs.

Joseph P ickus ,  Chairman, Criminal I n ju r i e s  Compensation 
Board, Maryland, Feb. 29, 1972; l e t t e r  from S tanley  L.
Van Rensse laer ,  Chairman, Crime Victims Compensation Board, 
New York, Jan .  31» 1972.
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N E W  M E X I C O  STATE UNIVERSITY
BOX 3BN, LAS CRUCES, NEW MEXICO 86001 
AREA 505 6464935

D e p a r t m e n t  of  G o v e r n m e n t  an d  Ph i lo so p hy

August 16, 1971

D ear S i r ;

The attached questionnaire i s  being sent to members of crime compensa­
tion boards in Great Britain, New Zealand, New York, California, Hawaii, 
and Maryland. This attitude survey seeks to learn the opinions that have 
been formed as a result of the member's work in this new area. This project 
i s  being conducted in conjunction with the preparation of a doctoral disser­
tation for the Department of Political Science a t  The University of Oklahoma, 
Norman, Oklahoma. The responses v/ill be consolidated and will not be identi­
fied by jurisdiction or respondent. From the responses, i t  i s  hoped that 
"model" recommendations can be suggested for those jurisdictions that may 
adopt crime compensation programs in the future.

Your assistance will be most highly appreciated.

Please indicate whether you desire a summation of the responses;
Yes ; No .

Sincerely,

James Brooks 
Asst. Prof.
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I .  To administer the crime compensation program, would i t  be preferable 
to create a special compensation board , use an existing adminis­
trative body , or use the courts ?

I I .  Where a special compensation board is  created to administer the compen­
sation program:

A. What number of board members i s  preferable? .

B. How should the members be . chosen?   <

C. What should the length of term of office be?

D. Should the terms be staggered? Yes ; No

E. Should the members be subject to reappointment? Yes ; No ___

F. Should legal qualifications be prescribed for members?
Yes ; No .

G. Should medical training qualifications be prescribed for members? 
Yes ; No _____. )

H. Should other qualifications or limitations be prescribed for 
members? Yes ____ ; No  .

1. I f  yes, what?

I ,  Should the positions of the members be full-tin ____ , or part-
time ?

J. Should members be paid only expenses , per working day _____
or a set annual sa la ry____ ?

I I I .  P r o c e d u re s  o f  t h e  C rim e C cm p en sa tio n  B o ard :

A. S h o u ld  m e e t in g s  o f  t h e  b o a rd  b e  p u b l i c  , o r  p r i v a t e  ?

B. S h o u ld  t h e  b a s e s  f o r  d e c i s i o n s  b y  t h e  b o a rd  in c lu d e  p u b l i c
r e c o r d s  ( Y e s _____ , No _____ ) ,  a n d / o r  m e d ic a l  r e p o r t s  (Y es ____ ,
No _____ )?

C. S h o u ld  a c t i o n  o f  t h e  b o a rd  b e  d e f e r r e d  i f  a  c r i m in a l  c a s e  i s  
p e n d in g ?  Yes . N o  .

D. S h o u ld  a  c r i m i n a l  c o n v i c t i o n  b e  ta k e n  on i t s  f a c e  a s  s u f f i c i e n t  
p r o o f  t h a t  a  c r im e  h a s  b e e n  co m m itted ?  Yes . No .

E. S h o u ld  t h e  s t a n d a r d  o f  p r o o f  u s e d  b y  t h e  c o m p e n s a tio n  b o a rd  b e  
"b eyond  a  r e a s o n a b le  d o u b t"  _____ , o r  " b a la n c e  o f  p r o b a b i l i t i e s "  __

F. % t h  r e s p e c t  t o  t h e  r e v ie w  o f  d e c i s i o n s ,  s h o u ld  t h e r e  b e  p r o v i s io n
f o r  i n t e r n a l  r e v ie w  (Y es ; No _____ ) ,  a n d / o r  e x t e r n a l  r e v ie w
(Y es _____ ; No______ )?
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IV. Ihe Claimant and the Crime Compensation Board:

A. Should the claimant be required to have reported the alleged 
criminal offense to the police? Yes ; No .

1. I f  yes, during what period of time?

B* Should the claimant be required to submit to a medical examination? 
Yes ____ ; No ____ .

C, Should the claimant be required to suhnit to a psychiatric examina­
tion? Yes ; No .

D. Should there be a deadline on filing a claim after the occurrence 
of the alleged criminal offense? Yes ; No .

1. I f  yes, what should the deadline be ?

E. Should the claimant be given a copy of the rules governing the
board's proceedings? Yes ; No .

F. Should false statements by the claimant to the board be punishable?
Yes ____ ; No ____ .

G. Should legal aid for the claimant be permitted? Yes ; No ____

1 . I f  y e s ,  s h o u ld  i t  b e  p a i d  f o r  by t h e  s t a t e ?  Y e s  ; N o  
By t h e  c la im a n t?  Yes _____ ; No .

2 .  I f  y e s ,  s h o u ld  maximum f e e s  o r  a  maximum p e r c e n ta g e  o f  t h e  
aw ard  b e  p r e s c r i b e d  by  t h e  co m p e n sa tio n  p ro g ram ? Yes ;
No .

H. S h o u ld  t h e  c l a im a n t  b e  a l lo w e d  t o  h av e  t h e  a s s i s t a n c e  o f  a  f r i e n d  
in t h e  p r o c e e d in g s  b e f o r e  t h e  b o a rd ?  Y es ; No .

V. The d e f i n i t i o n  o f  " c r im in a l  o f f e n s e " :

A. S h o u ld  t h e  c o m p e n sa tio n  p rogram  u s e :

1 . A  g e n e r i c  d e f i n i t i o n  o f  c rim e?  __________ .

2. A l i s t  of crimes put in the compensation plan?

3. An existing l i s t  of crimes in the s ta te 's  penal code?

VI. payments:

A. Should payments be made in the form of lump sum awards
periodic payments , or the board allowed to decide in each
case ?

B. Should the board be allowed to make emergency, interim, or partial 
payments before the case i s  decided? Yes _____; No___.
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c. Should there be provisions for reopening a case that has been 
decided should any party to the case deem i t  desirable to do so? 
Yes ; No ,

D. Should there be a minimum loss required for claims? Yes ;
No . I f  yes, what? ___________

E. Should there be a maximum limit on individual awards? Yes _
No , ,

1, I f  yes, should the maximum limit be; a f la t-rate  figure
(Yes ; No  ), or some other maximum (Yes ____ ;
No T

a. I f  yes, -vAiat?

F. Should victim participation be considered in setting the award? 
Yes ____ ; No ,

T. I f  yes, should i t  reduce the award in p a r t  , or cause
no award to be made ?

a. I f  in part, should i t  reduce the award by a specific 
sum ____ , or result  in a percentage reduction _______

G. Should victim "need” be a prerequisite to the awarding of 
compensation? Yes ____ ; No  .

H. Should the compensation scheme provide for repayment of awards
should the claimant subsequently be successful in a civil  action
against the offender? Yes ____ ; No_____ .

I .  Should the compensation plan permit the board to take action 
directly against the offender to recover the amount of an award?
Yes ; No .

VII. Exclusions;

A. Should property loss or damage resulting from a criminal offense
be included  , or excluded , in/from the compensation
program?

B. Should members of the offender’s family or "household" be 
included , or excluded . in/from the compensation program?

C. Should the compensation scheme prevent "double recovery"?
Yes ; No .

1. I f  yes, should a l l  other money received reduce the amount of 
the award? Yes ____ ; No ____ ,

a. I f  no, what monies should not reduce the amount of the
award?   .
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D. Should the compensation scheme make awards for pain and suffering? 
Yes ; No ____ .

1, I f  yes, should there be a specific maximum award allowed?
Yes ; No ____ .

a. I f  yes, what should the Maximum be?

The following space may be used for additional remarks;


