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INTRODUCTION

In 1963, the first modern day criminal injuries compen-
sation program was created in New Zealand. Great Britain
inavgurated its program in the following year. Subsequently,
additional jurisdictions have introduced programs, including
California, New York, Hawali, Maryland, Massachusetts, and
New Jersey. These programs have been created to provide
compensation for bodily injury or death suffered by victinms
of crimes of violence, They represent an alternative to
traditional civil remedies, recognizing that the latter
have been most ineffective. The transition that has taken
place in those jurisdictions that have created crime com-
pensation programs, so far as the victim is concerned, is
only one step removed from the transition that has been
effected concerning the injured workman. In most jurisdic-
tions today, however, the victim of crime finds himself 1in
the same position as did the injured workman of yesterday.

These compensation schemes do not thus far apply to
losses of property, for reasons that will be related and
discussed hereln,

There are many parallels between these criminal injur-

ies compensation programs and other social insurance pro-
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gram3s, Compensation to victims of crime is a new suggestion
in the sense that it represents a recent and still current
attempt to meet what is felt to be a societal need. There
are the goals pf maintaining and restoring the victim and/or
his dependents aﬁd of achieving social stability. These
have been recurring goals in considerations of other social
insurance programs., They all represent an attempt to secure
"mutual protection against a risk which is reasonably cer=-
tain for the large group though uncertain for the individual,
through the pooling of fixed contributions so that the cost
of the average risk applies to each member of the group."1
Crime compensation programs have been financed, for the
most part, by group payment through taxation. The inci-
dence of crime being what it is, this results in some income
transfers among the socio-economic classes in society.2
Further, the adoption of public programs to provide for the
compensation of victims of crime has its roots in the kinds
of socilal welfaré legislation that have been generally

adopted.3

11, S, Falk, Security Apainst Sickness: A Study of

Health Insurance (Garden City, N, Y.: Doubleday, Doran &
Co., 19356), p. 308.

ZHenry Aaron, "Benefits Under the American Socisal
Security System,g Studies in the %conomics of Income Main-
tenance, ed. by Otto Eckstein (Washington: The Brookings
Institution, 1967), p. 61.

3Stephen Schafer 1llustrates this by noting that
"legislation establishing classes of individuals to whom a
responsibility is owed is already quite common: injured
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The establishment of public programs to compensate
victims of crime can be seen as an extension of those
social insurance programs adopted earlier to enable people
to better meet some of the hazards inherent in life.h
Provision has not yet been made to extend publlic assistance
to help meet all of these hazards. The programs here under
consideration represent another step in that direction.

In considering the development of this subject, the

literature that has stimulated modern day attention toward

the consideration of compensating innocent victims of crimes

workmen get workmen's compensation, disabled veterans get
veterans' compensation, the aged get subsistence, and now
hospital insurance from the Social Security program." in
"Restitution to Vietims of Crime--An 0ld Correctional Alwm
Modernized," Minnesota Law Review, L (1965), p. 256.

bee, B, I, Cameron, "Compensation for Victims of Crime:
The New Zealand Experiment," Journal of Public Law, XII
(1963), p. 3743 B, J. Cameron, "The New Zealand Criminal
Compensation Act, 1963," University of Toronto Law Journal,
XVI (1966), p. 179; Robert E. Scott, "Compensation for Vic-
tims of Violent Crimes: An Analysis," William and Mary
Law Review, VIII (1967), p. 284; "Compensation for the Vic-
tims of Criminal Violencer" St. John's Law Review, XL (1965),
p. 73; LeRoy G. Schultz, "The Violated: A Proposal to Com=-
pensate Victims of Violent Crime," St, Louis University Law
Jovrnal, X (1965), p. 242; "Compensation to Victims of Vio-
lent Crimes," Northwestern University Law Review, LXI
(1966), p. éh; Robert D. Childres, '"'Compensation for Crim-
inally Inflicted Personal Injury," New York University Law
Review, XXXIX (196l), p. 4lt7; Allen ¥. Linden, "Victims of
Crime and Tort Law," Canadian 3ar Journal, XII (1969), p.
26; "The Need for Compensating Victims of Violence," The
Guild Practioner, XXIV (Fall 1965), p. 145; Frank W,
Miller, "Compensation for Victims of Criminal Violence,"
Journal of Public Law, VIII (1959), p. 205.
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of violence begins with the writings of Margery Fry.S She
quite paerceptibly defined the unenviable state in which the
victim of crime might typlcally find himself without ade-
quate recourse for compensation from any source.6 The "so-
lution" as she first saw it would be to provide for repay-
ment or restitution by the offender to his victim., This
reflected her concern, not only with the victim but with
the offender, She hoped for a fundamental change in the
existant offender~-victim relationship. Restitution was to
be the vehicle for achieving a more desirable state of
affairs, "It is certainly only just that coupensation
should be made to the injured person; and repayment is the
best first step towards reformation that a dishonest person
can take. It is often the ideal solution."7 Nothing fol-
lowed these suggestions in tefms of implementation and Miss
Fry subsequently became disillusioned with restitution as

a means of compensating crime victims., She moved toward
embracing a public compensation program analogous to indus-
trial insurance programs. Her new demands, for state com-
pensation, appeared in 1957 in a news article that received

favorable widespread publicity and review.8 Present

5Margery Fry, Arms of the Law (London: Victor
Gollanez, 1951).

6Ibid., p. 125. (Ibid., p. 126.

8Margery Fry, "Justice for Victims," The Observer
(London), July 7, 1957, p. 8, col. 2.
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interest and attention directed toward crime compensation
programs is generally acknowledged to stem directly from
the appearance of this article. The attentlion of public
officials, particularly in Great Britain and New Zealand,
was drawn to Miss Fry's contentions and her efforts are
given credit for those jurisdictions coming to create their
crime compensation programs. "The logical way of providing
for criminally inflicted injuries," said Miss Fry at this
time, "would be to tax every adult citizen . . . to cover
a risk to which each is exposed."? She expected that both
economic and psychological advantages would prospectively
accompany such a program. "The value of the proposed com-
pensation would not be economic alone., There 1s a natural
sense of outrage on the sufferer's part, which the milder
aspect of our modern penal methods only exacerbates."lo
Although Miss Fry died in 1957, her proposals attained a
momentum that led to their being thoroughly considered,
They "produced an intense and continuing reaction in
Britain . . . indicating clearly the fertile political and
social climate into which these ideas had been placed,"}!

91bid., 1OIbid.

11Gi1bert Geis, "State Compensation to Victims of Vio-
lent Crime," U. S., Task Force on Assessment: The Presi-
dent!s Commisgsion on Law Enforcement and Administration of
Justice, Task Force Report: Crime and Its Impact--An
Assessment, Appendix B (Washington, D. C.: Government
Printing Office, 1967), p. 162.
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Members of Parliament kept attention of the Government
directed at this matter through questions addressed to the
Home Secretary in Parliament. These questions brought forth
the repeated comment that the matter was indeed under study
by the Government.

Further impetﬁs for focusing attention upon crime com=-
pensation programs was given by the publication in Great
Britain in 1959 of a document dealing with penal reform.12
The idea of restitution was emphasized in this report but
Miss Fry's suggestions regarding compensatlon as being pre-
"ferable were noted and it was announced that the Government
would form a "working party" to examine her proposals in
detail to see whether they might be made operable. This
Working Party's report appeared in June, 1961.13 The focus
of attention in this report is upon the practical problems
believed likely to ewerge in the administration of the
scheme, Potential difficulties and problems were emphasized
to the extent tﬁat it has been suggested that "the report
gave the impression of being more concerned with finding

difficulties than with trying to overcome them."lh

126reat Britain, Penal Practice in A Changling Society,
Cnnd., 6’.].5 9 1959 °

13great Britain, Compeunsation for Victims of Crimes of
Violence, Cmnd, 1406, 1961.

1hB J. Cameron, "Compensation for Victims of Crime:
The New Zealand Experiment " Journal of Public Law, XII
(1963), p. 369.
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Nevertheless, the Working Party did set forth six criteria

which it believed a crime compensation scheme must satlisfy:

(a) it must be possible to justify it on grounds
which do not postulate State liablility for the
consequences of all crimes, whether against the
person or against property;

(b) 1t must provide an effective practical means,
whether by definition or otherwise, of distin-
gulshing the types of crime for which compensation
is to be paid from those for which it is not;

(¢) 41t must provide means of distinguishing the deser-
ving claimant frow the undeserving or fraudulent
which will both be effective in operation and
appear manifestly fair;

(d) it wust not prejudice the work of the criminal
courts or of the police;

(e) 1t must not have undesirable repercussions on the
National Insurance or Industrial Injuries schemes;

(f) the cost of administration must not be dispropor=-
tionately high.l

The Working Party concluded that the most difficult of
these criteria to satisfy would be the third: "One of the
disadvantages of a scheme of any kind would be its vulner-
ability to exploitation by fraudulent or undeserving clalm-
ants, with the consequent probability of its falling into

disrepute."16

This cautious and rather unenthusiastic
appralsal was followed in turn by two additional British
studies and reports which were "a good deal more sophis-
ticated and less fretful."t! The views of the Advisory

Committee on Policy of the Conservative Party appeared in

150mnd. 1406, op. cit., p. 7.
61p14., p. 41

17Geis, op. cit., p. 163,
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July, 1962.18 This Committee presented a report most favor-
able to the adoption of a crime compensation scheme. In
strong, compelling language it unequivocally endorsed the
concept of a crime compensation program, It favored the
principle of the Industrial Injuries Act as a base for a
crime compensation scheme and suggested that the "question
of compensation ought to be dealt with on its own merits. "7
An additional boost was glven to crime compensation programs
shortly afterwards when the Council of Justice, the British
section of the International Commission of Jurists, which
had set up its own working committee to propose a practical
scheme, lssuved its report.20 The suggestion that a compen=-
sation scheme should be adopted was accepted by this com=-
mittee, Its concern was with the structuring of the scheme,
with the emphasis being placed upon the avoldance and over=-
coming of potential difficulties and upon planning to facil-
itate the administration of the scheme,

Subsequently, these reports prepared in Britain led to

Parliamentary debat9321 and ultimately to adoptions of crime

18Conservative Politieal Centre, Victims of Violence
(London: July 1962),

191b1d., p. 17.

207ustice (Society), Compensation for Victims of Crimes
of Violence (London: Stevens & Sons, 1962).
2lgreat Britain, "Crimes of Violence: Compensation for

Victims," Parlismentary Debates, House of Lords, 245 (Dec.
5’ 1962’ 00184- 2 "‘319.
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compensation programs in Great Britain and New Zealand,
New Zealand closely followed the British investigations
and reports and based its decisions upon them. No official
documents, papers, or articles were published in New Zealand
as a prelude to its adoption of a compensation scheme. "The
New Zealand bill was prepared in the Advisory Section of the
Department of Justice, drafted by the Parliamentary Law
Draftsman, and introduced as a Government measure ., "2

Meanwhile, in the United States, the British agitation
began to stimulate some, but not much, interest in crime
compensation programs., The first serious academic conside-
ration here consisted of the publication of a symposium in
which five American criminal law professors responded in
articles to Miss Fry's 1957 "Justice for Victims."@3 of
these articles, one is limited to discussing the difficul-
ties that would 1likely arise were the proposal adopted; one
presents a comparative study of victim compensation. The

other three may be characterized as providing a release for

hostile, subjective, "alarmist" conclusions ., 2

22Cameron, loc. cit.

23"Compensation for Victims of Criminal Violence: A
Round Table," Journal of Public Law, VIII (1959). In addi-
tion to Margery Fry's 'Justice for victims," which is
reprinted here, "Comment on the Proposal," is made by Fred
E, Inbau, Frank W. Miller, Henry Welhofen, Gerhard O, W,
Mueller, and Helen Silving,

Zth. the evaluvation of Robert D, Childres, "Compensa-
tion for Criminally Inflicted Fersonal Injury," New York
University Law Review, XXXIX (1964), pp. L52-455.
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Although random articles began making their appearance
'in the United States in the early 1960's, it was not until
crime compensation programs had been adopted in Great Britain
and New Zealand that extensive treatment was afforded the
subject here. The middle and late 1960's produced‘a vast
literature in U, S, publications concerning the many facets
of crime compensation programs: the ideological aspects,
the social aspects, the legal aspects, the economic aspects,
the administrative aspects, and varieties and combinations
of these, The chief vehicle for the presentation of analy-
ses of the svbject became law school journals and legal
reviews.25 A major contribution was made to the literature
on the subject by the publication of a second symposiuvm in
1965.26 Many of the gaps and omissions in the literature
were being afforded attention and investigation., Several

individuals began to make & specialty of the subject and

25The reader is referred to the "Journals" section of
the Bibliography of this paper for a comprehensive account
of these articles,

26“Compensation to Victims of Crimes of Personal Vio-
lence: An Examination of the Scope of the Problem,"
Minnesota Law Review, L (Dec. 1965), 211-310: Gerhard O, W.
Muellerf "Compensaticn for Victims of Crime: Thought Before
Action," pp. 213-221; Marvin E. Wolfgang, "Victim Compensa-
tion in Crimes of Personal Violence, pp. 232-2hl; Stephen
Schafer, "Restitution to Victims of Crime - An 01d Correc-
tional Aim Modernized," pp. 234-254; Ralph W. Yarborough,
"3, 2155 of the 89th Congress - The Criminal Injuries Com~-
pensation Act," pp. 255-270; Robert Childres, "Compensation
for Criminally Inflicted Personal Injury," pp. 271-283;
James E, Starrs, "A Modest Proposal to %nsure Justice for
Victims of Crime," pp. 285-310,
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21 While many of the articles

authored multiple articles.
which appeared in this period added to the sum of knowledge
regarding the subject, many simply reworked ground already
covered, In particular, repetition became apparent in his-
torical, descriptive, and ideological treatments. But

there was a stopping short in some areas with 1little or no
treatment resulting. This has been especially so respecting
administrative aspects of the programs. In sum, much of the
formal academic considerations of the subject has been intro-
ductory in nature and without stimulation toward comprehen-
siveness. There have been some noteworthy efforts made that

have contributed to the literature, but these are except-

ional treatments of only selected aspects of the subject,

27cr, Robert Childres, "The Victims," Harpers! Maga-
zine, April, 196L, pp. 159-162; "Compensation for Criminally
Inflicted Personal Injury," New York University Law Review
XXXIX (196l), pp. LhL=471; "Compensation for Criminally
Inflicted Personal Injury," Minnesota Law Review, L (1965),
pp. 271-283. Glenn E, Floyd, "Massachusetts' Plan to Aid
Victims of Crime," Boston University Law Review, XLVIII
(1968), pp. 360-371; "Victim Compensation Plans,” American
Bar Association Journal, LV (1969), pp. 159-161; "Compensa-
tion to Victims of Violent Crime," Tulsa Law Journal, VI
(1970), pp. 100-145. Gilbert Geis, "Experimental Design
and the Law: A Prospectus for Research on Victim-Compensa~
tion in California,"” California Western Law Review, II
(1966), pp. 85-91; and Dorotny Zietz, 'California's Program
of Compensation to Crime Victims," The Legal Aid Briefcase,
XXV (1966), pp. 66-69; "Who 1s Responsible for the Victim
of Violent Crime?" Social Justice Review, 61 (April 1968),
pp. 8-12; "Correction and Programs of Compensation to Vic-
tims of Violent Crime," American Journal of Correction,
Jan,~-Feb.,, 1968f pp. 19-21; "Compensation for Crime Victims
and the Police,” Police, May-June, 1969, pp. 55-59.
Stephen Schafer, "Restitution to Victims of Crime - An 01d
Correctional Aim Modernized," Minnesota Law Review, L
(1965), pp. 243-265; "Victim Compensation and Hesponsibility,"
Southern Californis Law Review, XLIII (1970), pp. 55-67.
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Official public inquiries in the United States into
crime compensation programs have been undertaken in a
helter-skelter manner in comparison to official inquirles
launched in Great Britain. "Some States have gone their
way along singularly unique paths, in efforts 1naugura£ed
and impelled primarily by one or two persons; other States,
usually the larger and more wetropolitan ones, have under=-
taken legislative inquiry infto victim compensation and often
elicited views quite different from any put forward in
either New Zealand or Great Britain."28 Attention in these
public investigations and hearings has focused for the most
part upon the "philosophical" justification for a crime
compensation program, the potential costs of such a program,
and the consideration of "practical" problems likely to be
encountered in the administration of the scheme, Conclusions
following these appraisals have tended to be similar: (1)
there is "justification" for such programs, (2) costs can

be kept within "reasonable" 1limits, and (3) although there

28Geis, "State Compensation to Victims of Violent

Crime," op, cit., p. 167. For officlal state inquiries

into the subject see Wisconsin, Compensation for Victims of
Crime, Legislative Reference Bureau, research Sulletin 66-1
(July, 1966), pp. 1-29; Hew Jersey, Senate Committee on Law
and Public Safety, Public Hearinc on Senate Bill No, 284 =
roviding for compensation for the innocent victims of
crimes, (Nov, 30, 1966), PP 1-51; New York, Governor Rocke-
feller's Conference on Crime, Astor Hotel, New York City,
Rpril 21-22, 1966, pp. 186-192 and Dec. 15, 1967, pp. 1-208;
Illinois, Report of the Commission on Compensation to Vic=-
tims of Crimes of Violence, 7L Gen. Assy. (Jan. 30, 1967),
pp. 2-25; Massachusetts, The Special Commission on the Com=
pensatégn of Victims of Violent Crimes, Report (July, 1967),
pp. 7-32.
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are numerous "practical" difficulties to be overcome in the
administration of the scheme, these difficulties are not
insoluble., The specifics do of course reflect varlations
in the svggested ways to proceed., "In the instance of vic-
tim compensation, the merits as well as the drawbacks of
the federal nature of American soclety in regard to deter=-
mination and establishment of the 'best' pattern of legisla-
tive procedure are clearly discernible.“29

At present, the neglected areas of this subject that
need attention are for the most part related to the opera-
tion and administration of existing programs. Thevtime is
ripe for additional investigation in these areas., Such
investigation is undertaken here. Also, nothing has been
done in other areas to draw together what has been attempted
in terms of research and reporting for the purpose of per-
nitting a broad overview, A wajor integrative effort is
needed and is attempted here, There has now been sufficient
experience with operating crime compensation programs and
the literature has advanced to the state where evaluations
and conclusions regarding program performance are warranted,
But research in this area needs to go beyond what has been
accomplished to date in terms of integration and adminis-
trative analysis., These are objectives which this paper

attempts to achleve. Attention is directed here to areas

296913, Ibid,
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such as these that have not been thus far developed in the
emerging literature of the field. A contribution to this
literature is attempted which will both increase the under-
standing of that which has surfaced and add to it by con-
tributing to the comprehensiveness with which the éubject
is treated. A number of areas within the administrative
sphere of the subject receive attention here for the first
time, Other areas are related in new ways. For example,
in spite of ideocloglical considerations having received so
nuch attention in the literature and in legislative delib-
erations, there has been no attempt to comprehensively
consider this area of the subject, This is undertaken here.
The rationalizations and justifications that have been
offered in favor of and against the creation of crime com-
pensation programs are fully treated, for the first time.

The role of the opinion leaders who have supported crime
compensation programs is analyzed along with their strategles,
including their use of the individual case of misforﬁune to
generate public sympathy and support for crime compensation
plans, Their emphasis on doing something collectively to
ald crime victims is explored,

The impact of crime statistics and the manner in which
they are presented to the public are subjects given attention
here, Their role in contributing to perceptions of danger
and conceptions of need is evaluvated. The manifestations of

a general deterioration of the feeling of well-being are
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described and evaluated from the perspective of one who is
interested in the strengthening of society and the perpetu-
ation of democratic values,

The realities of crime are also appraised. The rela-
tionship between one's chances of becoming a crime victim
having increased greatly in recent years and the increased
fear of crime is examined. The potential lmpact of accurate
crime reporting, which would show that more crime occurs
than is reported, 1s also given attention.

Degpite so much apparent concern with the costs of
operating crime compensationlgrograms, littlélhas been
done to examine these costs., Here, for the first time,
cost data for coperating programs is cqmprehensively assem-
bled and analyzed.

Emerging political considerations, including proposals
for national grant-in-aid legislation which are currently
being considered in Congress, are reviewed and their likely
fmpact upon futufe program adoptions 1s evaluated.

While this study relates and analyzes the development
of crime compensation programs, it will concentrate primar-
i1y upon policy issues and declisions related to the opera-
tion and administration of the programs. By specifying the
objectives of a crime compensation program and studying the
features of operational programs, this study'will seek to
formulate explicit criteria for such programs. An adminis-

trative analysis of this scope and nature has not been
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undertaken before, Of particular interest is the incorpo=-
ration here of opinions of program administrators regarding
specific aspects of crime compensation programs, PFart of
the research effort has consisted of securing indications
of preference from these administrators, Thelr opinions
and conclusions are here comprehensively assembled and con-
sldered for the first time,

The objects of investigation here reflect the speclal
interests of the political scientlst in the theoretical
place and role of criminal injury compensation programs,.
One aspect of this concern is the relationship between the
state and the individual. Considerable attention is there=~
fore devoted to a consideration of the reasons for the
emerging conception that a problem exists, so far as the
vietim of crime 1is concerned. Some of the qu?stions for
which answers are sought here are: What has been the rela-
tionship between the state and the victim of crime? How
and why has this relationship come to be what it 1s? Why
has thls relationship been criticized for féiling to pro=-
vide adequately for the victim of crime? Who have the
critics been and what have their contentions been? What
are the chief factors that have accounted for the recep-
tivity given these critics and their persuasive efforts?
Answers to these questions lead here to a further considera-
tion which is the emergence of a particular suggested way
to meet a felt problem: the creation of public criminal

#
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injury compensation programs, There follows a review of
the structuring and operation of these programs as a means
of evaluating their effectiveness in meeting or being able
to meet the felt needs of both the state and the individual
in this area, Specific recommendations for improvement
accompany these evaluations where improvement is thought
to be desirable,

The above are the major areas that have been delineated
for investigation here. In all of these areas, it is felt
that treatment heretofore afforded has been inadequate,
incomplete, or nonexistent. It is the goal and purpose of
this study to contribute to the development of the subject
by concentrating upon and increasing kmowledge in these

areas,



CRIMINAL INJURY COMPENSATION PrROGRAM3: AN ANALYSIS
OF THEIR DEVELOPMENT AND ADMINISTRATION

CHAPTER I

JUSTIFICATIONS OFFEHED TO CREATE COMPENSATION PROGRAMS TO

AID VICTIMS OF VIOLENT CRIMES & SOME REBUTTALS

A variety of rationalizations to support the crsation
of criminal injury compensation programs has appearsd,
Some rationalizations have also besn offered in opposition
to such programs. Here, attention is directed to these
rationalizations, pro and con. They are categorized and
given attention individually, There 1is inev?tably some
overlapping in the structuring of such categories and in
attempts to differentiate completely, varlous allegations,
statements of support, rebuttals, and counter contentlons,
The statements isswed, the articles authored, and the
recorded verbalizations are often composites of substan-
tiations, Within these limitations, the themes and con-
tentions offered by supporters and opponents of these

programs will be scrutinized ahd evaluated,

18
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Theoretical Rationalizations -~ Affirmative

Society prohibits the individuval from effectively

protecting himself and then defaults on its respon-

sibility to protect him, It therefore has the duty

to compensate the victim,

Probably the most common argument put forward to jus-
tify a compensation program of the scope of that considered
here is that the state denies certain individual actions
that might be thought to be self-protective and then fails
to halt crimes of violence. According to Margery Fry, "the
State which forbids our going armed in self-defence cannot
disown all responsibility for its occasional failure to pro=-

tect."30

Since Miss Fry is generally given credit for
being the originator of modern day compensation plans, her
popularization of this rationale gave it a head start in
claiming the attention of others sympathetic to her goals
and hopes.

One of the first Americans, and certainly the most
prestigeous of the early American supporters of compensa-
tion plans, to adopt Miss Fry's justification for compensa-
tion plans was Arthur J. Goldberg., He contends that "the
victim of a robbery or an assault has been denied the ‘pro-
tection' of the laws in a very real sense, and society

should assume some responsibility for making him wh.ole."31

30Margery Fry, "Justice for Victims," in "Compensation
for Victims of Criminal Violence," Journal of Publie Law,
-~ VIII (1959), p. 193; printed originally in London Observer,
Nov. 10, 1957. :

3 prthur J, Goldberg, "Equality and Government," New
York University Law Review, XXXIX (April, 1964), p. 22,
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Probably the second most prestigeous American to
espouse compensation plans has been former U, S, Senator
Ralph Yarborough of Texas. In addition to being well-
known and widely respected, he has had the advantage of
having had access to the attention getting devices avail~
able to a United States Senator. He states that:

We have told our people that they will be best
protected if law enforcement is left to the Government,
not to the private person. Having eucouraged our peo-
ple to go out into the streets unorotected, we cannot
deny that this puts a speclal obligation upon us to
see that these people %56’ in fact, protected from the
consequences of crime. T

This rationalization has been a recurridg theme in Senator

Yarborough's efforts to gain public support for compensation

33

plans, As time has passed, Seumator Yarbarough has refined
his rationalization somewhat but has maintained his attach-
ment to the same argument. More recently, he stated that:

Soclety's responsibility to the victims of crimes
of violence is directly related to soclety's derelic-
tion in fulfilling its responsibilities for preserving
law and order within the society. Unlike an earlier
time in our history when citizens bore arms and largely
were responsible for their own protection, various laws,
institutions, and mores within today'!s social structure
exlst as a pledge that soclety will provide protection.
When society fails in its assumed duty to protect its
citizens, soclety ought to have the responsibility of
compensating the innocent victim for his personal pain
and injury.>

32y, S., Congressional Record, 89th Cong., lst Sess.,
1965, CXI, Part 10, i4031.

33Ralph W. Yarborough, "We Should Compensate The Vie=-
tims of Crime," The Student Lawyer Journal, April, 1966, p. 7.

3’-'-U. 8,, Congressional Record, 91lst Cong., lst Sess.,
1969, CXV, Part 1, 793.
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Senator Yarborough has also taken the opportunity avallable
to him to have the comments of others committed to the pages

of the Congressional Record to support his own views. One

such insertion includes the comments of Marshall McNeill,

originally published in the Washington Daily News, May b,

1967. Referring to the victim of crime, Mr, McNiel writes
that:

Once he might have carried a gun to protect him-
self from violence iIn the streets, He can do that no
more, Instead, he is assured of protection by "society,"
which uses hls tax money to create a police force to
shield him from the mugger.

HAS ALMOST NO RECOURSE

When this protection for which he has paid and
which he has been taught to expect fails, the victim
has almost no recourse,35

Others have embraced this rationalization, including
U. 8. Representative Abner J. Mikva of Illinois. He
recently supported legislation to create a compensation
program in the District of Columbia on the basis that:

e ¢« « When a victim is injured by a crim*nal act,
- soclety has falled in its fundamental responsibility

to that citizen. Soclety has falled to carry out the
basic purpose for which governments are instituted
among men and for which they are supported with taxes,
political participation, and in other ways. It is this
failure of the system to protect an individual ci%%zen
for which we seek to compensate victims of crime,-

There is the implication in this 1line of reasoning
that, if left alone by the state, the individual could

35U. S,, Conpgressional Record, 90th Cong., lst Sess.,
1967, CXIII, Part 9, 11905,

36U. S., Congress, Senate, Committee on the District of
Columbie, Hearings, Compensation of Victims of Crime, 9lst
Cong., lst Sess., 1969, p. 68.
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protect himself, That the individual was ever able to do
this seems to be denied by the contentions above that gov-
ernments were established, for one reason, to better pro-
tect the individuval., Whether any government could do this
absolutely seems doubtful. Whether being a victim neces-
sarily depends upon government "defaulting" its obligations
also seems doubtful, at least to many. Those who entertain
such doubts, but who also support compensation programs,
have usually preferred other rationalizations,

By appropriating the fine to itself and incarcerating

the convicted criminal the state effectively denies

any remedy to the victim of crime.

There are a multitude of difficulties here, occasioned
in part by changes in criminal and civil law never evolving
to the point of adequately ministering to the needs of the
victim of crime. The reality, almost universally, is that
"one rarely finds an instance in which the victim of a crime
can be certain to expect full restitution. . . . Where there
is no system of state compensation, civil procedure and
civil execution generally offer the victim insufficient
compensation."37 "There are crimes which are not torts,

and vice versa, but it 1s impossible to imagine a crime of
n38

violence which is not also a tort. Although the victim

37stephen Schafer, The Victim and His Criminal: A
Study in Functional Responsibility (New York: Random
House, 1968), p. 26,

38, o, Watson, "Law of Tort: Criminal Injuries
Compensation -~ Mens Rea Misapplied," The New Law Journal,
CXVI (April 14, 1968], p. 685.
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of tort has recourse to a civil suit from which can issue
an award for damages, practically speaking, this affords
no effective remedy. There are several reasons for this,
First there is the chance that the tort-feasor will not be
apprehended. The victim of crime is dependant upon the
state to apprehend the criminal. In many cases there is no
apprehension. If there is apprehension, there are other
problems that make recovery almost as unlikely as when
there 1s no apprehension of the criminal. One aspect of
the general problem is that, "unhappily, those who have a
propensity for violence, all too often turn out to be men
of straw [without funds.:]."39 Another difficulty is that
"nct only doegs the state fail to help financially the vic-
tims of crime, it actvally makes it harder fqr them to
secure reparation by incarcerating the offen@er, making 1t
virtually impossible for him to honour any civil judgment
that might be rendered against him."ho Before even this
civil judgment of questionable value is rendered there is
yet another problem for the victim of crimeland perhaps for
the community as well:

e » o 1t has long been a shortcoming of our system

that the victim of tort in his action against the
tortfeasor frequently is not even entitled to rely

391bid.

qullen M, Linden, The Report of the Osgoode Hall
Study on Compensation for Victims of Crime (Toronto:
Osgoode Hall Law School, 1968}, p. 5.




2y

on the probative value of the tortfeasor's prior
criminal conviction for the same conduct, so that
the victim incurs the full expense of a complete
civil suit, unless he can sue in forma pauperis,
or with legal aid, in which case thﬁ community at
large bears an unnecessary expense. 1

In addition to the above-mentioned expense, the victim
"will have to go through all the anxiety of two processes:
the criminal case, where he must appear as a witness, but
whence the fine will go to the State, and a civil court, to
which he must take his claim for damages."h2 Similar rea-
sons have prompted Page Keeton, Dean, University of Texas
School of Law to support compensation programs: "Even in
the rare case where a person is injured by a solvent crim-
inal, the government's dealing with the offender often
forecloses or interferes with the possibility of civil
recovery. The government's interest in arresting and im-
prisoning him prevents him from earning money that could
compensate the victim."t3 Another reason for the convicted
or acquited person not having funds to pay a civil judgment
is that if he has had funds there 1s a good chance of their

being exhausted in his waging his own defense in the crimi-

UlGerhard 0. W. Mueller, "Compensation for Victims of
Criminal Violence: A Round Table," Journal of Public Law,
VIII (1959), p. 234.

U2Margery Fry, Arms _of the Law (London: Victor
Gollanecz, 1951), p. 125, .

1’f3U. S., Congress, Senate, Committee on the District

of Columbia, Hearings, Compensation of Victims of Crims,
91st Cong., 1St Sess., 1969, p. 75.
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nal case, Thus it seems that with any combination of real-
ities that might face an individuvual who has been a victim
of crime, his chances for recovery from the offender make
it practically impossible for him to gain compensation from
the offender, |

"Phe premise that either the government assists the
victims of crime or they suffer the consequences alone,"hh
seems to be substantiated if reliance is placed upon exist-
ing civil remedies,

The state has focused its attention and relief on the

criminal to the effective exclusion of the victim of

crime, Expenditures have been directed toward the
eriminal and not the victim,

There are séveral different reasons advanced for tying
compensation programs to this justification., Some argu-
ments reflect a general awareness of modern day penal theor-
ies; all reflect a conception of public monies being spent
for various aspects of penal programs., Those who advance
this rationalization are for the most part seeking what
they perceive to be a balancing of concern shown by the
state to the criminal and to the victim as well., "A com-
nmittee appointed by Governor Rockefeller to help draft
recommendations on this subject contends that compensating
the victims of crime is a corollary to providing rehabili-

tation and other social services to the perpetrators of

uhw1sconsin, Legislative Reference Bureau, Compensation
for Victims of Crime, Research Bulletin 66-1, July 1966,
pe. 7o
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cr'ilme.“,'LS A similar indication of this attitude is found in
the remarks of Aaron J., Broder, President of the New York
State Association of Trial Lawyers, directed to a New York
study committee.""6 Most of the pleas founded upon thls sort
of reasoning are neutral in the sense that an effort is
being made to get what is perceived to be fair treatment by
the state for the victim of crime., Thus U, S, Senator Mike
Mansfield of Montana, on introducing S. 750 to provide com-
pensation for persons injured by certain criminal acts,
defended his bill by suggesting that "this is a time for
Congress to demonstrate to the people of America that it is
as interested in the problems and suffering of victims of
criminal acts as 1t is in protecting rights of accused crim-
inals,"*7 The same position has been taken by Senator Ralph
'3l'au'borough.u'8 This simplistic argument for affording what is
thought to be more equitable treatment by th; state for the
victims of crime appeals to the instinct for justness., It
certainly emphasizes the unevenness of the practices and
procedures that have evolved in terms of c¢riminal and
civil procedures and which now are available to the crim-

inal on the one hand and to the victim on the other hand,

thew York Times, Jan, 18, 1966, 36:1,

UOyew York Timeg, Jan. 15, 1966, 17:3.
47y, s

.y Dolly Congressional Record, 924 Cong., lst
Sess., 1971, C s Mo. 16, S1359,

ueU. S., Congressional Record, 89th Cong., lst Sess.,
1965, CXI, Part 10, 14031,
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U, S. Representative Edith Green of Oregon alleges that:

e » o« the victim of a crime is in a very real senss a
double victim. He is attacked by the assailant, often
brutally beaten, left senseless by the criminal,
stripped of his possessions, hls body battered and
torn. At times, there is only death or permanent
injury to one who supports a family or is responsible
for the care of children,

The assault vietim also loses in another way.
Society, which takes upon 1tself the responsibility
of repressing erime and prosecuting those who violate
1ts laws, at present shows 1little concern for the vic-
tim of the mugger, the rapist, or the murderer. Where
the accvused is provided the important constitutional
gvarantees of a fair trial and free legal assistance,
i1f necessary, the only interest in the victim on many
occasions is that he is in good enough condition to be
a possible witness in a prosecution., He is afforded
littlﬁé even though it 1is he that has suffered the
most,

In some instances, relating or supporting compensation
programs in this equalization context seems to reflect a
bitterness that what is considered to be so much, has been
provided by the state to the criminal, It seems thgt except
for the existance of state assistance or programs for the
criminal there would probably be little interest in the
fate of the victim, at least so far as sponsoring govern-
ment programs for his benefit are concerned, Consider, for
example, the following:

Pity the poor victim of a mugging, He could be

you.
If a svspect 1s caught, the fellow i1s instantly

enveloped in new protections fabricated out of the
Constitution by the Supreme Court,

The police must treat him with care., They can-
not question him unless his lawyer is present, If

th. S., Congressional Record, 89th Cong., lst Sess.,
1965, CXI, Part 21, 20754.
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he hasn't got a lawyer, they'll get him one. He
needn't say a word., But if he confesses, chances are
his admissions cannot be used against him,

He is guaranteed a fair trial in which his attor-
ney employs all his skills to cast rezsonable doubt on
the tale of violence told by the vietia,

If the defendant is convicted, a reasonable effort
most often 1s made to treat him humanely and to see
that he is adequately housed, clothed and fed while
he pays his "debt to society."” With the help of
experts hired with tax funds, an attempt is made to
"rehabilitate" him so that he may rejoin this society
cured of whatever ailed him,

But his victim? That's another story.50

This seems to contain the underlying criticism that too
nuch 1s being done for the suvspect and the criminal, There
are those who contend otherwise.51 That public expenditures
to support penal programs actually benefit criminals is also
a contentlon that has been chanenged.52
It is interesting that some support for vietim come
pensation programs is being generated by a desire to
improve the state of penal reform. Lord Longford who
chaired the Justice Society Committee, whose early study
53

and report”” on compensation to victims of crime attracted

much attention, has taken this position. "He believes that

5OU. S., Congressional Record, 90th Cong., lst Sess.,
1967, CXIII, Part 9, 11905, remarks of Marshall McNeil
oréginally published in the Washington Dailv News, May L,
1967.

51Cf. Robert Ostermann, Crime in America (Silver
Spring, Md.: The National Observer, 1966).

52¢f, "The Shame of the Prisons," Time, Jan. 18, 1971,
pp. 4B-50; 53-55. T

53ustice (Society), Compensation for Victims of
Crimes of Violence (London: Stevens & Sons, 1962), 3lpp.
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the general public will not be ready for adequate treat-
ment for criminals until they are satisfied that victims
are receiving proper care. 'We must defeat the idea that
penal reformers are putting criminals before the victims.'"sh
This is somewhat akin to the recommendations of the British
administrative outline of a compensation plan which became
known as the White Paper:

These proposals are put forward as a practical
method of meeting what 1s now an acknowledged need
simply and quickly, and of ensuring that, in all the
consideration which is being given to new and more
effective methods of treating offenders, the suffer=-
ings of innocent victims of violent crime do not go
unregarded,

It can be seen that we have a strange amalgam of
support which focuses its attention on the relative
expenditures directed toward the criminal and the victim.
The emphases and ultimate goals or desires within this =
group or among these supporters are different but all are
concerned with realizing through state compensation pro-
grams what is felt to be more equitable public considera-
tion for the criminal and the victim,

The state has a moral obligation to aid the innocent

victim of violent crime. It is "right" that the state

attempt to minister to the needs of the victim,

Does the state have a moral obligation to aid the

innocent victim of violent crime? Many people seem to

Shtne Times (London), Jan. 6, 1970, p. 8e.

55Great Britain, Compensation for Victims of Crimes of
Violence, Cmnd, 2323, HMarch, 196l}, p. O.
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think that it does. Tor some of these people, compensation
as a prescriptive necessity stems from their inclining
toward a certain philosophical disposition. They perceive
a "wrong." Compensation by the state is the curative
"pight." An exemplification of this attitude is found in
the remarks of the Earl of Longford, speaking in support of
a compensation program for Great Britain:
Why are we so sure by now that the State ought to
accept special responsibility for the victims of
violence? One answer, if there were time, would be
to take a whole string of individuval cases and chal-
lenge anyone to deny that in these cases the community
ought to provide some compensation where it is not
provided at all or, at 8ny rate, to provide much more
generous compensation.5
The utterly gruesome case history is of course not the
exclusive ploy of the "moral obligationist." But it can
be used with telling effect by him and it is difficult to
counter. Urging state concern for the "Good Samaritan,"
i1t has also been suggested that the state ought to compen-
sate him due to its moral obligation to do so. "The moral
concept involved ., . . may be simply stated: If a man 1is
asked to be his brotheris keeper, the community, too, owes
him some brotherliness."57

There are many people who support compensation programs

dve to this genuine, sincere feeling or attachment to the

56Great Britain, "Crimes of Violence: Compensation for

Victims," Parliamentary Debates (Lords), 245 (Dec. 5, 1962),
col., 247.

57Editorial, New York Times, Nov., 20, 1965, 3L:2.
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conception of moral obligation. There are others who
no doubt align themselves with this rationalization simply
as a matter of convenience. They support state compensation
programs perhaps without having articulaéed their reasons
in their own minds, They are aware of what they feel to be
a need, They accept the proposition that the state should
somehow offer its resources to remedy these needs, Speak-
ing of these needs, Governor Nelson Rockefeller of New York,
has said: "Crimes of violence and the terrible tragedies
which these crimes inflict upon innocent persons and their
families highlight the need for developing appropriate
methods to give assistance to the unfortunate victims and
their families."58 For some it is a short step from have
ing this concern for the victim to accepting the thesis
that the state has a moral obligation to compensate the
innocent sufferer of criminal attack.

There is another plane of support for the moral obli-
gation justification. For the most part, this group appar-
ently is seeking to avoid making compensation from the
state to victims of crime a legal right which the victims
could then demand. So long as compensation is a moral
right, 1t remalns something ﬁhat the state ought to do but
not something that the state has to do. Thus the state can

create a compensation program because it should. The base

583w York Times, Oct. 24, 1965, 1:5.
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upon which a compensation plan is founded also has admin-
istrative ramifications., If compensation payments are
awarded as a matter of grace as contrasted to the victim
having a2 legal claim upon the state for compensatiqn,
administrative procedures, especially appeals procedures,
can be quite different,

When consideration of a compensation plan was intro-
duced for discussion and consideration in the House of
Commons and House of Lords, Labor took the stand that the
victim should have a legal right to compensation from the
state. The Conservatives supported the position that the
state should not have a legal liability but that the state
does have a moral obligation to compensate victims of
crime. The result was that Great Britain's compensation
program does not make payments on a legal but on an ex
gratia basis.59 Because of the advantages that accrue to
the state as a result of having more flexibility in deter-
mining administrative handling and disposition of claims
from crime victims under an ex gratia scheme, Great Britain's
lead has been followed by some other jurisdictions in the
creation of their compensation plans, After holding hear-
ings throughout the state of New York, Attorney General
Louls Lefkowitz stated:.

We concluded after a good deal of research, study,
and argument that the overriding consideration is the

59New York Times, Feb. 21, 1965, VI, p. 20.
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moral obligation that is involved. And on this basis
the State is on its most =o0lid ground in seeking to
enact legislation to compensate victims of crime and
their families. In other words, we felt that the inno-
cent victim of crime was the forgottegoperson of soclety,
and something should be done for him,
Thlis point of view came later to be translated into a statu-
tory declaration of legislative intent when the state of
New York adopted its compensation brogram. "The legislature
finds and determines that there is a need for government
financial assistance for such victims of crime, 'Accordingly,
it is the legislature's intent that alid, care and support
be provided by the state, as a matter of grace, for such
victims of crime."61 Similarly, in Maryland, the legisla-
tive finding and determination was "that there is a need
for government financial assistance for such victims of
crime, Accordingly, it is the legislature's intent that
aid, care and support be provided by the State, as a matter
of moral responsibility, for such victiws of crime."62
There may be a moral responsibility involved. There
most certainly is a conception that there is a moral obli-

gation for the state to compensate victims of crime, Also,

there may be decided administrative advantages; which will

60Governor Rockefeller's Conference on Crime, Astor
Hotel, New York City - April 21-22, 1966, p. 188.

6lNew York, McKinney's Consolidated Laws of New York
Annotated, Book 18, Executive Law, art. 22, sec, 620.

62Mary1and, Annotated Code of Maryland (1968), art.
264, ch. h55, sec. 1.
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be evaluated later, for a legislature to conclude that
"moral obligation" is the appropriate base for a state-
financed compensation program,

In a democracy, no theoretical justification of abso-

lute "rightness" is necessary to adopt a compensation

program. A demand for a service from the state needs
no theoretical rationalization for the state to assume

8 new role. This might be called the "no justification"

theory.

In this area of compensation to victims of crime there
is also a striving to achieve something of benefit to the
public interest. There !s general agreement that a program
to compensate victims of crime would be in the public inter-
est, Is it sufficient justification then to establish such
a program becavse it is felt to be advantageous to the pub-
lic interest? Does not such a program require sound theo-
retical support to justify it as being substantively sound?
No, say many people who wholeheartedly support such compen-
sation programs, For them it is sufficient that a need
exists and that the state has the capacity to meet it.

This need will simply have to compete with other needs in
the political process through which resources are allocated.
Some needs will be met; others will not. Thus, there will
be many forces moving the state to act in a particular way
at a particular time and what the state comes finally to do
will depend upon the competition and success of these com-

peting forces,

Make what seems to be a fair assumption: nobody
has a pipeline to truth; no single person or agency has
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special knowledge of what public action is in the pub-
lic interest. . . . Similarly, the best approximation
of the public interest is the outcome of the "free and
open encounter' of the colliding ideas and pressures
as translated into public policies and actions by the
constitutional branches of American government., . . .
The public interest is what comes out of the competi-
tion of the open market. The test is procedural, not
substantive.b

Thls means that what is deemed to be in the public interest
will change as the fortune or success of competing demands
change:

Always one of the most accurate predictions that
could be made about the state of firearms regulation--
or any other regulatory or nonregulatory bureaucratic
action=~1s that in time things will be different as
events happen (murders, drought, monopoly, expansion
of the franchise, depression), as new inventions and
technology emerge, and as new patterns and groupings
of political and other power and influence are formed.
It 1s a process full of sound and fury signifying the
closest approximation we have to the public interest,
It is a procedure whose basic assumptions are that
nobody knows what duties ought to be assigned to what
public agencies, that the best way of making a deter-
mination is to latch the decision ongﬁ the competition
of clashing arguments and pressures,

There are those, including some of the most articulate
supporters of compensation plans, who base thelr support
on this thesis, Among them is Rupert Cross; one of the
early advocates of compensation to victims of crime:
Speaking for myself, I am content to do without
theoretical justifications for compensation of victims

of violence. After all, these are questions of public
welfare and they should be determined by public opinion.

63Norman John Powell, Responsible Public Bureaucrac
in the United States (Boston: Allyn and Bacon, 1967), pp.
32'1530 )

6th1do, ppo 158-159.
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Human needs account for the most of the Welfare State,
and its evolution has nothing to do with tortuous

lines of reasoning such as those I have mentioned, If
there is a widely recognized hardship, and if that
hardship can be cheaply remedied by state compensation,
I should have thought that the case for such a remedy
was made out, grovided the practical difficulties are
not too great, 5

Complementary to this conception of the democratic process
working out solutions to problems as they emerge or as a
public feeling that there is a need for solutions emerges,
are the remarks of Lord Shawcross:

I do not think that it is necessary or useful to
attempt to-day to justify the case for a reform of this
kind by any elaborate theoretical or philosophical
gpeculation as to why the State should intervene in a
matter of this kind, Exactly the same kind of specula=-
tion might have been raised, and indeed many people
did raise it, at the time when many of the provisions
of the Welfare State which are now taken for granted
were first introduced, The noble Earl has referred to
public instinct in this matter, and I would venture to
say that very often in a matter of this kind publie
instinct 1s sound, and should not be disregarded,

There certainly is now a public instinct that the Wel-
fare State ought to make provision for these cases.,

The public do feel, as the Conservative Party's Com-
mittee very well pointed out, that the State has a
special kind of responsibility, and that they, as mem-
bers of the public, have a very speclal kind of respon-
sibility, for the victims of crimes of violence.66

A generally shared public perception of need, the
acceptance of using the state as the means to alleviate
this need, engaging in the competition of the political

process for an allocation of revenue, being successful in

65"Compensating Victims of Violence," The Listener,
May 16, 1963, p. 816.

66Great Britain, "Crimes of Violence: Compensation for
the Victim," Parliamentary Debates (Lords), 245 (Dec. 5,
1962), col. 263,
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this struggle--these are the things that should matter. In

the democratic context of these actions and decisions there
will be sufficient "rightness" attaching to the outcome,
whatever that might be.

On the other hand, without a prescriptive theoretical
foundation, other decisions that will have to be reached if
a compensation plan is adopted may be more worrisome, Will
payments be made as a matter of legal right or on an gx
gggglg basis? This can become very meaningful because of
the necessity to accommodate the bureaucracy to a new func=-
tion. It may make it more difficult to rationalize, except
on grounds of expediency, the allowance or denial of appeals,
for example. In other words, the lack of a theoretical jus=-
tification still leaves one with difficult questions to
answer whereas a theoretical justification pqetty well
carries with i1t a mandate for handling subsequent consider-

ations.

Theoretical Rationalizations--Negative

It is impossible to Justify directing state attention

to this narrow need. It 1s theoretically impossitle

to single out the vietims of violent crime to the

exclusion of other hapless victims of misfortune in

society.

This position does not represent opposition to compen=-
sating victims of crime because it is thought to be an unde-
sirable or unneeded undertaking. In fact, such action is
highly desired., The opposition stems from the objection to

singling out compensation to victims of crime and neglecting
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other objects of concern. There is a demand for a compre=-
hensive effort to relieve misfortune in general., But,
unless such general treatment is forthcoming, there is
opposition to partial relief. This attitude is typified
by the followlng remarks: '

Why the victims of crimes of violence should be con-
sidered more deserving of compensation by the state
than those who are injured in some other mlafortune
iIs not at all clear, although a gallant attempt has
been made to find reasons.

The adoption of particular compensation schemes
has not proceeded very rapidly, and for this there
are several explanations, One is that workmen's
compensation was always partial compensation and the
amounts pald were inadequate. Hence any proposal for
a particular compensation scheme which might be likened
to workmen's compensation tends to be identified with
this inadequacy. Another difficulty is the strain of
seeking to Jjustify the different treatment for various
categories of misfortune. Particularly from the point
of view of the victim, the nature and consequences of
his condition are infinitely more important than the
classification of its cause. For example, in the case
of an industrial worker, what difference would it make
whether he is disabled at work, on the highway, gr in
the home? The needs of his family are the same,®7

These contentions seem to be quite true. There is no argu-
ing with the correctness that the victim of misfortune has
needs that are not dependent upon the particular cause of
his misfortvne. The resolution of the dilemma is bewilder-
ing to those who are sympathetic to general suffering and
misfortune and who desire to have public programs to encom-

pass and provide for all such cases, Consider the following:

67Terence G. Ison, The Forensic Lottery: A Critigue
on Tort Liabllity As A System of Personal Injury Compensa-
tion (Iondon: Staples Press, 1967), pp. 34-35.
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When one first confronts a proposal to alleviats
the suffering of victims of crimes of violence, all
his humanitarian instincts are aroused. Reflection,
however, forces him to ask: "Why alleviate the suffer-
ing of victims of crimes of violence and not, for
instance, that of the farmer who while working in his
field, is struck by lightening and rendered a helpless
invalid?" The question is not an easy one to answer,
It is not enough to say: "First things first," or
"One thing at a time." By what criterion may bt jus-
tify the priority implicit in such a response?

For the most part, those who at first find themselves
frugstrated by such propositions as this are able to ration=-
alize themselves out of their perplexity. Others never con-
coeive of thelr efforts to secure compensation programs only
for victims of crimes of violence as representing contradic=-
tions, It depends upon the disposition of the individual
and his conception of the problems and alternative solu-
tions as to whether or not he will be discomfited in urging
what others view as being inadequate., It would seem that
the objections raised above have been effectively countered
through rebuttals based upon several premises. One is that,

e o o to some considerable extent we as members of

society make possible the conditions under which

crimes are committed, Failure to deal properly with
neglected children, unwillingness to provide adeqguate
funds for rehabllitation procedures, are but two of
the relevant choices we more or less consciously make
as a soclety, Perhaps then it is fairest that we '
should all bear the losses inevitably suffered by

some of us as a result of ordering a society in this
Way.ég

68rprank W, Miller, "Compensation for Victims of Crim-
inal Violence: A Round Table," Journal of Public Law,
VIIT (1959), pp. 203-20k.

691p14., p. 208.
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While a conception of perfect consistency is demanded
by some in this area, others contend that its absence does
not amount to a fundamental defect. In fact, consistency
in this one area would amount, it 1s suggested, to a depar-
ture from usual practice. Speaking to this point, Lord

Shawecross counters:

My Lords, I am always a little frightened when I
hear it said that this proposal or that proposal will
produce difficulties or anomalies., That is almost
always the refuge of the little man who is too timid
or too lazy to do something new, Of course a scheme
of this kind will produce anomalies. What of 1t?. It
is an anomaly now that if I go home to-night and my
house is destroyed by rioters I shall be able to obtain
cowmpensation for it. But if, at the same time, they
knock me on the head and injure me for 1life, I shall
not be able to secure a penny. Nor do anomalies of
this kind, or practical difficulties in administration,
assume any greater importance because somebody elevates
them into the category of matters of principle. This
again is, of course, a favourite device; but when it
is said that something is a matter of princ%sle, nine
times out of ten it is nothing of the kind.

And speaking further, he expresses the belief that it is
not "useful to take time in any over-nice reconciliation
of the provisions of any particular scheme in this field
with exlsting arrangements for different classes of cass,
e« « o« That 1s, of course, not the way that we normally pro-
ceed in this country."71 It might be added that that is not
the way we normally proceed in the United States either,

106reat Britain, "Crimes of Violence: Compensation
for the Victim," Parliamentary Debates (Lords), 245
(Dec. S’ 1962), col, 26’4..

M1pid,, col. 263.
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On cowpensation to victims of crimes of violence, there

are those who want to keep the door shut. Some want to keep
it shut until it can be opened all the way to admit all
classes and cases of need. Others want to keep 1t shut
because if opened part-way to admit at present only victims
of crimes of violence, it may be opened wider in the future,
Others want to open it part-way now so that it may be
opened wider in the future, Compensation to victims of
crimes of violence has thus been referred to by some as the
thin edge of the wedge. Referring to this probable wider
opening of the door, should a compensation program for

crime victims win approval, Lord Airedaie remarked that:

One cannot help feeling that, as time goes on, in the
case of a disabled person who has been injured some
years previously he and his friends, and society gen-
erally, are going to come to take the view: '"Does it
matter so much how the injury was sustained? It did
not happen from any fault of his, Is it right that
the amount or quesion [sic] of his compensation gen-
erally should depend uvpon how he sustained his injury?
The important thing is that he sustained it through
no fault of his own." That being so, I should have
thought that where an interval elapses and the question
of how the original injury was sustalned ceases to
matter, the position is reached when these particular
victims are going to say: "If a victim of criminal
violence is to be compensated, why not us?" As a
result, the door 1is going to be opened wider (at any
rate, it 1is going to be pushed very hard to be opened
much wider), than purely on the question of compensa-
ting victims of crimes of violence.

There is, as well, some sociological support for not having

to choose between all or nothing. It is suggested that a

721pid,, cols. 299-300.
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middle ground can just as logically be chosen,

The concept of objective justice, no less than the
concept of truth, finds its intermediate state, which
leads toward the objective sense of "justice," in
soclal behavior, In the field of criminal law, as
well as in all other regulations of 1life, the correla=-
tion between guilt and expiation, merit and reward,
service and counter-service, is first, evidently, a
matter of social expediency or of social impulses.’3

By proceeding from this rationalization, there is no incon-
sistency in advancing along what might be criticized as a
plecemeal approach. From this reasoning, in fact, it is
only going to be through partial solutions later comple=-
mented wlth other partial solutions that a point will be
ultimately reached when soclal needs will have been com-
. prehensively met, According to the Lord Bishop of Chester,
the argument will no doubt be put forward that this
is not the only form of injustice which has to be
borne by certain citizens; that there are other
injustices equally pressing; and that we ought not
to do anything about the one without remedying the
other. I am not myself impressed by this form of
argument, I believe that soclety must progress by
dealing plecemeal with each occasion as it presents
1tself, We have here a clear case of_injustice and
we ought to do our best to remove it.
There is also the pragmatic view to beginaing with a
compensation plan limited to victims of violent crime, If
it is thought desirable to enter this area by showing pub- .

lic concern for sufferers of misfortune in general, be

' 73Georg Simmel, The Sociology of Georg Simmel, trans,
gnd ed. by Kurt H, Wolff (New York: Free Press, 1950), p.
59.

7hGreat Britain, "Crimes of Violence: Compensation
for the Victim," Parliamentary Debates (Lords), 245 (Dec.
5, 1962), col., 271,
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realistic; begin where you can, and expand where you can,
as it is expedient to do so. Compensation only for victims
of violent crime has, according to the Earl of Longford,
no necessary implications for victims generally; but
we shall be making a start--if you like, an experimen-
tal start--in a sphere where the problem is limited in
size, where private insurance is much less feasible
than elsewhere, and where the public, by a true
instinct, is sure that the need and distress are
greatest,
Another point of view, similar to the above, yet different,
is that if one is interested in realizing comprehensive
public consideration of social needs it wouid be best to
make & beginning wlth a compensation program of the scope
being considered here. Alternatively, if one is interested
immediately in attalning compensation for victims of vio-
lent crimes, urging, initially, too ambitious a program
may lead to the defeat of a modest program that might
achieve passage on its own, Arguling thusly, it 1s not
compromising one's principles to push first for what
eritics view as foo restricted a program. One who urged
initial passage of a crime compensation program and even-
tual expansion into other areas holds this view. Mr.
Alan Fitch, speaking in favor of such a strategy has said:
I hope that this will be only a pilot scheme and
that it will eventvally give way to a far more funda-
mental and comprehensive system of compensation. But
I feel that at this stage-~possibly some of my hon.

Friends will disagree-~to have introduced a more com-
prehensive and fundamental scheme would have been too

751p1d., col. 251.
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risky, because if it had failed the whole idea of com-
. pensation for the victims of violent crime would have
been prejudiced for the future., I do not suggest that
this is a simple scheme after what we have heard today,

but I think that it is far better to start with a

scheme which I might describe as elementary in the

best segse and that we can certainly move on from
there. ' :

There is one other component to be considered: public
opinion. Some do not feel that public opinion would sup-
port, initially at least, a compensation program that would
encompass more than public aid for the victim of violent
crime. "While I am convinced," said Ian Percival, "that
public opinion supports this scheme in relation to personal
injuries, I do not think that it would be prepared to see
the scheme extended to claims in respect of damage to prop-
erty, however logical a case one might be able to make out
for such an extension."77 In proceeding to create a com-
pensation program for victims of violent crime, "the real
basis," according to Sir F. Soskice, "is that as society
evolves new situations are uncovered on which strong pub-
lic feeling works. « « « In view of the increase in crimes
of violence recently and the emergence of cases in which,
obviously, there is & strong claim to sympathy, . . . pub-
1ic sympathy is with the victims of those assaults,"70

This is the conclusion also reached by the Earl of Longford

T6Great Britain, "Crimes of Violence (Compensation for
Victims)," Parliamentary Debates (Commons), 694 (May 5,
1964 ), cols, 1173-117L.

77Ibid., cols., 1229-1230, 78Ibid., col. 11lh4l.
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who was Chairman of the Justicé Committee that early con-
sidered compensation to victims of crime. He suggests that
crimes of violence, in particular, have more impact upon
public opinion than other types of crimes or other misfor-
tunes that might befall one. "I suggest," he said, "that
the strong popular feeling which we in our different ways
seem to share, the emotion behind this reform, 1s a mixture
of sympathy for the victim and indignation concerning the
outrage. « « o crimes of violence . . . tend to arouse more
sympathy and indignation than other crimes do,"7?

Since one 1s dependent upon a favorable public opinion
when. attempting a new public undertaking, it would seem
difficult to justify withholding support due to the objection
that a limited initial effort that encompasses only compen=
sation to victims of violent crime is philosophically with-
out merit, This kind of objection, while one can be sym-
pathetic with the position, seems most likely to delay
eventual programs of the type those who hold this view pro-
claim to desire. They may hold their "principles" intact,
but it would seem less likely that they will ever see the

kinds of programs they desire materialize,

1 .

It is "wrong" to foster creeping paternalism and
therefore weaken individuvalism by having the state
ald victims of violent crimes from public funds.

1%peat Britain, "Compensation for Victims of Crimes
of Violence," Parliamentary Debates (Lords), 257 (May 7,
196l), col. 1390,
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There is a theoretical objecticn by some people to
creating a program to compensate victims of crimes of vio-
lence based upon a general objection to what they might call
the expansion of the welfare state. Thls does not represent
a specific objection to a crime compensation program but
considers such a program as another adjunct of undesirable
expansion of governmental activities., This objection stems
from a particular conception of individuval-government rela-
tions and from what it is believed will foster self-help,
rugged individualiesm, and strengthen one's "moral fiber."
A crime compensation program, it is held, will not only
not make any positive contribution to the development of
these qualities but will be an impediment to their devel-
opment and realization. At this date, since numerous pub=-
lic programs of a welfare nature already exist and since
it does not seem likely that there will be a wholesale
repeal of them, this objection largely becomes a "hold the
line" plea,

To say that since we have cared for or compensated
the other groups we should therefore proceed to compen-
sate victimg of violent crimes is to indulge in the
kind of thinking that could lead us into an abandonment
of all notions of individuval responsibility and a re=-
sort to complete dependence upon governmental paterna-
lism, The sociological decadence that could come from
that kind of thinkig% might be far worse than the eco=~
nomic consequences.

80rpred E. Inbau, "Compensation for Victims of Criminal
Violence," Journal of Public Law, VIII (1959), p. 202.
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This seems to be a suggestion that it 1s better that the

crime victim should suffer alone his economic losses than
risk general social decadence resulting from a compensation
program., By suffering such consequences he would appear-
antly be making a contribution to the general welfare
despite those consequences possibly being personally dis-
estrous to him, That the general welfare would be served
in this way seems doubtful., It is because the economic
consequences of being a victim of crime most always must

be borne by the victim that "programs granting public com-
peunsation to victims for physical injuries from violent
crimes have aroused increased interest in recent years,

e o« o In the absence of such programs victims generally
suffer losses that are not compensated in any way."el

It is suggested that it 1s in society's interest to
strengthen the individuval. Can this always be done by
ignoring the individual and letting him fall back upon
whatever personal resources he can muster? The President's
Commission on Law Enforcement and Administration of Justice
thinks not: "The Commission believes that the general
principle of victim compensation, especially to persons who
suffer injury in violent crime, is sound and that the exper=-
iments now being conducted with different types of compensa-

tion programs are valuable."82

81U. S., Preaident's Commission on Law Enforcement and
Administration of Justice, The Challenge of Crime in A Free
Society (Washington: Government Printing Office, L1967),
P. Ul

Balbid.
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Restitution is a preferred action, By involving the

eriminal, he too can be restored and made an asset of
society.

Restitution and compensation are alike in that they
both have as an objective the re-establishment of the vic-
tim of crime to a state he enjoyed prior to becomiﬁg a vic-
tim of crime., They differ primarily in the allocation of
responsibility for achieving this re-establishment of the
victim,

Restitution differs in that it allocates the responsi-
bility to the offender. The restoration or reparation
of the victim's position and rights that were damaged
or destroyed by the criminal attack become, in effect,
a part of the offender's sentence, It is a claim for
restitutive action to be taken by the criminal and is,
in essence, penal in character and thus represents a
correctional goal in a criminal process. Finally, the
procedure of compensation calls for application by the
victim for payment by socliety; restitution calls for
the decision of a criminal court and payment or action
by the offender,83

The emphasis of restitution is thus markedly different from
compensation in that it stresses correctional goals probe-
ably more than making the victim whole again, Compensation
is viewed by those who favor restitution as offering fewer
total socletal benefits than restitution. They also realize
that soclety's concern and sympathy lies more with the vic-
tim. This concern and sympathy for the victim, if met

through a compensation program, could well neutralize

835tephen Schafer, Compensation and Restitution to Vie-
tims of Crime (2nd ed., Hontclair, N, J.: Patterson Smith,
1970), p. X.

——
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effective efforts to restore the offender., Restitution 1s
thus viewed more as a total curative package than compensa-
tion. It seeks to make the victim whole again throuvgh state-
enforced efforts on the part of the offender, As might be
expected, those who favor restitution and its correctional
emphasis are pretty much forced to become opponents of com=-
pensation since compensation does not focus 1ts interest

upon the offender. In considering the pros and cons of res-
titution versus compensation, it has been noted that:

A rather wore subtle argument against victime
compensation is that it intervenes between the offen=
der and the victim, and that a sound policy of crimi-
nal rehabilitation would demand that the criminal and
not the state should bear the burden of restoring the
victim as best as possible to the condition he was in
prior to the criminal event. Persons holding this
view usuvally demand vastly increased prison vocational
programs, with inmates receiving wages equivalent to
those prevailing in regular society. From these wages
they would pay for their own room and board, and would
pay for all other services associated with thelr in-
carceration. They could also furnish support for their
dependents on the outside. In addition, those expenses
reasonably related to their criminal behavior would be
deducted from their earnings and forwardesd to the viec-
tim for hls use, In this way, it is believed, the
offender would come to a better and deeper understand-
ing of the consequences of his behavigﬁ as these have
been vislited upon other human beings.

The goals of those who favor restitution are certainly
laudable, There seems to be some doubt, howsver, whether
these goals could or would be realized through a program of

restitution. The detractors suggest that the contentions

BiGiibert Geis, "Who Is Responsible For the Victim of
Violent Crime?" Social Justice Review, April, 1968, p. 11,
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made by those who favor restitution depend upon a lot of
things happening that are not likely to happen and even
if they should happen are not likely to produce the state
of affairs that would yleld the results desired,
The critical flaw of restitution proposals lies
in the assumption that certain prerequisites, which
must occur to wmake restitution an effective program,
will in fact occur; the offender must be found, ar-
rested, and couvicdted before he can be forced to pay.
Even assuming accomplishment of the first three,
offenders vsually do not possess the assets necessary
to make a satisfactory restitution. Thus, while such
proposals might be very effective in a few cases, 1n
most instanceg they will amount to nothing more than
paper tigers,85
The potential abllity of a restitution program to meet the
needs of the offender and the victim is in addition affected
by other factors., One of these factors 1ls the attitude of
the offender toward restitution. It has been suggested that
"parolees who have served a part of their sentence in con-
finement are very resistant to paying restitution; they make
the same mistake as the rest of soclety does by inferring
the offense was against the collective whole and not against
the individual victim, Convicts often speak of paying
'their debt to society.'"86 Whether this attitude, which

is a reflection of the society and its attitudes, can be

85Michael P. Smodish, "But What About the Victim? The
Foresaken Man In American Criminal Law," University of Flor-
t1da Law Review, XXII (Summer 1969), p. 5.

86LeRoy G. Schultz, "The Violated: A Proposal to Com-
pensate Victims of Violent Crime," St, Louis University Law
Journal, X (1965), p. 2uiL.
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changed so that restitution might work or be changed
through participating in a restitution program, seems open
to question. But there are other difficulties that make the
1likelihood of achieving a successful restitution program
doubtful, These include the realities of the work schewmes
available to prisoners and the obstacles that 1lie in the
path of being able to make them such that restitution would
be possible.

All prison industry has failed as a profit-making
wage plan for prisoners due to competition and resis-
tance by labor and business, plus inadequate equipment
and capital. Indeed, no country has been able to
resolve the question of prison wages satlsfactorily,
Before prison wages can be considered as a practical
source for victim restitution, there must be a vast
improvement and updating of prison industries with
"equal pay for equal work." Even so, no prison in
the United States has been able to employ more than
half its population, and the time will probably never

come in this country when a prisoner will be able to
earn a wage comparable to that of free labor.07

These difficulties and the almost insuperable problems in
resolving them have caused some of those who were at first
attached to restitution to abandon it to support compensa-
tion.88

There are those who still champion restitution as rep-

resenting a more desirable alternative than compensation,

but they do not constitute the mainstream of those who now

871v14., p. 245.

88Cf. the early support of restitvtion by Margery Fry
in Margery Fry, Arms of the Law (London: Victor Gollancz,
1951), p. 126, with ner support of compensation in London
Observer, Nov. 10, 1957, reprinted in Journal of Public
Law, VIII (1959), p. 193.




52

support efforts to restore the victim of crime. They also
recognize the drift of former support away from restitution
programs toward compensation plans:

The present gensral view and the Americaen trend is
toward compensation: no matter what the cause of the
loss or the injury may be, the claim (for compensation),
even if it was caused bycrime, is considered a civil
matter only and is not to be connected with the dispo-
gsition of the crimina) case and correctional action
against the criminal.

The attachment to restitution has not altogether died.
Restitution retains many supporters and is occasionally
embraced unexpectedly. In Great Britain, which has an
operating compensation program, it was somewhat surprising
to find that the Bar Council sub-committee on the penal
system recently recommended that:

The powers of criminal courts to order compensa-
tion for the victims of crime should be extended and
used more frequently.

The need for reparation by the offender should
be recognized "as an integral part of the sentencing
function."

When awards of compensation were made, they
should be enforced in the same way as fines, and if
both were ordered the award should be part of the fine,
The council recommends that the victim should get
priority, so that ths first part of the fine to be
recovered would be allocated as compensation, In a
few cases the whole fine might go to compensate the
injured party.90

But most such criminals have no funds and reparation or

restitution by the criminal is made virtvally impossible

qutephen Schafer, The Victim and His Criminal: A
Study in Functional Responsibility, opv. cit., p. 113.

90mhe Times (London), Nov. 30, 1968, p. 2e.
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by the type of work programs and wages afforded the crimi-

nal in the usuval prison setting. Work-release programs that
would enable the prisoner to earn an income equivalent to
what he couvld earn if he were not a prisoner are not yet a
reality in many instances, Accounts of the usuval situation
have been reported in the news media recently, accompanying
reports of prison disturbances., In New Jersey's newest and
most modern prison "the budget allows only 45 to 58 cents

a day, depending on the job."91 Striking prisoners at the
New Mexico State Penetentiary recently included in their
1ist of demands the "payment of the minimum wage ($1.60 an
hour) for all work done in the prison."92 This demand may
seem low, but the reality that these prisoners face 1s the
"inmates who work on the grounds or in the prison indus-
vtries of data processing, Key punch and furniture refinish-
ing are paid 15 cents an hour."?3  The inadequacy of resour=
ces makes it highly improbable that the criminal can be
made to compensdte his victim through either the civil or
criminal processes. Practically, the victim has small
chance of ever recelving compensation from his attacker,

It may be that the present difficulties that seem to

91ljonathan Kwitny, "Prison Reform: A Missed Oppor-
tunity," The Wall Street Journal, Nov, 17, 1971, p. 1.

92Robert Locke, "N. M, Warden Replies to Attica
Demands," Albuguerque Journal, Oct. 9, 1971, p. B-9.

931p14,
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preclude restitution's being successful or even inaugurated
will someday be overcome., But, at present, it would seem
that one who is interested in alleviating the oftentimes
miserable condition of the victim of crima must turn else-

where for a solution,

"Practical" Rationalizations -- Affirmative

Compensation programs will result in a greater public
awareness of the costs of crime and will stimulate
increased public support for law enforcement to reduce
these costs.

Some members of the public who are not particularly
moved by theoretical considerations of the obligation of
the state to the victims of crime nevertheless support
compensation programs. This support allegedly rests upon
"oractical" results that are anticipated to accrue from a
conmpensation program., There 1s also a different kind of
"thin edge of the wedge" consideration to be taken into
account here, It was mentioned above that a compensation
program of the scope that would encompass or provide
initially only for victims of violent crimes is supported
by some who favor general compensation for a wider variety
of sufferers of misfortune. They view a compensation pro-
gram that would apply only to victims of crimes of violence
as a prelude to an expanded program, Here, compensation
programs to aid victims of crimes of violence are supported

due to the desire to open the door to broad-fronted attacks

on the root causes of crime. This group of supporters is
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deeply concerned with correcting and abolishing the "social
cesspools" that are believed to foster criminal behavior,

"Perhaps most important,"

says Representative Abner J,
Mikva, "emphasizing society's responsibility to compensate
victims of crime puts the problem of criminal conduct in
proper perspective; i1t shows it as a social problem which
all citizens have a stake in solving rather than a problem
of 'bad guys! or 'congenital criminals' who are the worry
of the policy [?ié] and no one else."qh

It 4s felt that one way in which to enlist general
public support for fundamental reforms designed to remove
the basic causes of crime is to make the public aware of
the costs of crime and to have the public share these costs,
"Perhaps if the erime load were distributed generally
throughout society, its cost would be more generally felt
and the attention this problem deserves would be forth-
coming."95 This thrust against crime derives from the
Incorrect belief that crime can be stemmed by emphasizing
law enforcement, conviction, and punishment. The more
correct approach would be, it is said, to emphasize the
prevention of crime by attacking the soclal maladies that

generate crime., The benefits produced by a crime compen-

9lLU. S., Congress, Senate, Committee on the District
of Columbie, Hearings, Compensation of Victims of Crime,

OE. Citc’ p. 68'

95Roy G. Francis and Arthur L, Johnson, "Some Theories
of Penology," Socioloey of Crime, ed, Joseph S. Roucek
(New York: Philosophical Library, 1961), p. 268.
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sation program "include the fact that they make more
obvious to the public the financisl cost of criminal
activity, and for this reason may lead to greater support

19 1t 35 felt

for programs of prevention and enforcement.
that short-run economies in this problem area can only lead
to long-run diseconomies and perhaps to the destruction of
society itself, It is suggested that it is in soclety's
self-interest to give its attention and its financial
support to effacing social blights that bear civil noxious-
ness.

Compensation programs will benefit the police by

bringing to their attention the commission of more

erimes. Also, the victims will be more cooperative

In assisting the police.

Regardless of what one might think about the validity
of the law and order emphasis heard today and the place of
the law enforcement establishment in the scheme of things
in general, there is no denying the fact that the job of
the police is made more difficult as a result of public
uncooperativeneés. Those who are sensitive to the needs
of the police for more cooperation from the public have
given their support to compensation programs partly due
to their faith that such programs will tend to foster
better public-police working relationshiés. "One possible

by-product of a compensation scheme is better co-operation

96911bert Geis, "Compensation for Crime Victims and
the Police," Police, May~-June, 1969, p. 55.
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with law enforcement officials in apprehending the offend-
ers. They can be aided by an early report of the offense,
o o0 97 Not only is an early report helpful, it is essen-
tial that there be a report. It appears that in more in-
stances than one might imagine, there is never a reporting

of major or minor crime today.98

This widespread fallure
to even report crimes to the police becomes serious when
it becomes the rule rather than the exception. The way
that a compensation program might remedy thls problem is
that "compensation of a victim is invariably tied closely
by legislation to the victim's cooperation in reporting
the criminal offense promptly and contributing to the full-
est possible extent in arriving at a solution,"9? 1In
meny instances, the victim, even though he may have been
seriously injured in a criminal attack, feels that he has
more to lose than he could possibly gain in reporting the
crime to the police, By getting involved by going to the

police, not only will the victim be faced with the near

97Glenn E, Floyd, "Victim Compensation Plang,"
Americon Bar Association Journal, LV (Feb., 1969), p. 160.

980f. the findings of Philip H., Ennis that "at least
twice as much major crime as is reported occurs" in Crimi-
nsl Victimizaticn in the United States: A Report of A
National Jurvey. A reoort of a research study submitted
to the President's Commission on Law Enforcement and Adwine
istration of Justice. Prepared by the National Opinion
Research Center, University of Chicago. Washington: Gov-

ernment Printing Office, 1967, p. 13.

99Geis, "Compensation for Crime Victims and the
Police," loc. cit.
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certainty of not getting any compensation regardless of
whether or not the offender is ever apprehended, he will
also face the probability of losing whatever time the state
thinks necessary should it need him to testify if the
offender is apprehended and brought to trial. As things
now stand, there is often insufficient incentive for the
victim to come forward and wake his injury officially
known., In fact, if some sort of public-spirited feeling
or personal desire to see vengeance wrought prompts the
victim to deliver himself and his complaint to the police,
the chances are good that he will regret this decision
should he become entwined in the interminable judicial
process that will most likely leave him where it found
him, minus whatever time and anguish may have resulted
in the state's search for "justice." "Why bother?"
Why, indeed? While such a response might be tied to
dereliction of social or civil duty, for the individual
who may have already suffered loss of income as a result
of not being able to work following a criminal attack,
it 1s simply more realistic not to risk losing more time
off the job by pressing a grievance. To correct this
problem, there would have %o be better incentives than now
usvally exist, to cauvuse the victim to want to report his
case to the police, "If the victim of a crime had the
opportunity of receiving financial aid from the state, he
might report a crime that otherwise he might not have.
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Consequently, the profit motive might operate here, as it

does elsewhere in society, to stimulate better law enforce-
ment."loo The most recent aéoption in the United States of
a "citizenship" type compensation program, in which compen-
sation 1s awarded only where injury or death results while
the victim is endeavoring to prevent the commission of a
crime or is assisting in law enforcement, was by a state
that has declared that its policy is "to encourage the coop-
eration and assistance of the public in law enforcement and
to promote the public welfare,"10% Perhaps it was on the
basis of the rationalization mentioned above that this
compensation program was adopted. At any rate, it would
appear to be advantageous to the state to consider the
needs of the victim of crime as well as the needs of the
state, particularly in criminal prosecutions, if the state
desires the cooperation of the victim. For the reasons
considered, programs to compensate crime victims would
seem to favor the development of this cooperation,

Democracy will be strengthened by restoring victims

of violent crime to their former state. This repre-

sents a logical extention of the welfare state's
interest in the well-teing of its people.

100p73en M. Linden, The Report of the Osgoode Hall
Study on Compensation for Victims of Crime, op. cit., p. L.

101Nevada, Compensation for Victims of Criminal Acts,
Nevada Revised Statutes (1969), Chapt. 217, sec. 217.010,
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There is considerable concern about the possible con=-
sequences for society in neglecting its members who are
the innocent victims of crimes of violence, Those who are
anxious about the health of democracy fear that a societal
indifference to the individual's pain and suffering can
only be damaging. It cannot be known for sure but consid-
erable speculation is taking place as to just what kinds
of societal defaults might collectively undermine public
confidence in America's public institutions. In this
respect, compensation programs to ald victims of crime
are seen as a constructive effort to exhibit responsibility.
As such, these programs are a complement to other similarly
notivated efforts,
Social legislation such as veterans compensation,
workmen's compensation, and the whole range of public
welfare programs are the culmination of a democracy's
conviction regarding responsibility for human welfare,
Certainly common sense calls for grouping together
for mutval protection throuzh a system of shared risk
in the area of victims of criminal violence,l02
Making the victim whole again as "an object of public
good" waes also stressed early by Jeremy Bentham,103 It
has also been suggested that one of the chief advantages

of a crime compensation plan is "the psychological effect

on the community produced by the very fact that there is

102p6Roy G, Schultz, "The Violated: A Proposal to
Compensate Victims of Violent Crime," op. cit., p. 242,

103Theorx of Legislation, trans. from the French of
Etienne Dumont by R. Hildreth (London: Kegan Paul, Trench,
Trubner & Cae,.1904), p. 317.
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such a scheme in existence." % The creation of such a
program stands as an expression of general interest 1n the
well-being of the individual:

Of the two major components of the ethos under-
lying victim compensation, the first is egsentially
compassionate: people have been hurt through no
fault of thelr own; therefore, it 1s a moral obliga-
tion of those more fortunate to assist such persons.,
The second element is the product of an economic
rationality which suggests that failure to make ade~
quate provision for incapacitated persons ultimately
deprives all members of the society of common bene-
fits. "No man is an island," viewed as a principle of
social policy, may be considered to include elements
both of charitable impulses and of impulses of self-
interest, L0

Both in the short run where the state has a need to be
notified of crime and in the long run where the state

needs the support of the public, it is contended that com-
pensation programs to victims of crime will make a contri-
bution toward the realization of these needs. The give

and take relationship, it is svggested, should be recipro-
cal between the individual and the state. "The state should
assume a general social responsibility to ald unfortunates
when, as here, such aid wouvld serve compelling social poli=~

n106

cies, The approach favored by Professor Norval Morris,

104, g, Cameron, "Compensation for Victims of Crime:
The New Zealand Experiment," Journal of Public Law, XII
(1963), p. 375.

10561 1bert Geis, "State Compensation to Victims of Vio-
lent Crime," U, S., Task Force on Assessment: The Presi-
dent's Commission on Law Enforcement and Administration of
Justice, Task Force Revort: Crime and Its Tmpact--An Assess-
ment, Appendix B (Washington: Government Printing Office,
19677, p. 157.

106“Compensat10n for Victims of Crime," University of
Chicago Law Review, XXXIII (Spring, 1966), p. 533.
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Professor of Law and Criminology, Director, Center for
Studies in Criminal Justice, University of Chicagp,

is to recognize that crime is endemic in our society
and that it is only proper for a soclety so organized
that crime is endemic to share the burden which is by
chance imposed on particular, unfortunate individuvals.
The analogies with workmen's compensation and with
compulsory third-party motor vehicle insurance are of

some relevance; perhaps a closer analogue is the exten-
sive medical and social welfare provisions of the Vete-

rans Administration legislation by which the community
shares in the loss to the individuval who has suffered
for us from the external aggression of war., We should

likewise share the loss to those who suffer for us from

the internal aggression of crimes of personal violence.
The discrepant lack of a program to compensate victims of
crime loglcally becomes the concern of those who consider
its enactment as a correlate to other manifestations of
state concern, This concern has been evidenced by the
Earl of Longford:
We are aware that, at a time when other members of the
community who are in need of help are increasingly
cared for, this particular group of unfortunates are
not only not being helped on a par with others, but
are actually having a worse time with every year the
crime wave contigges. Their risks, in a sense, are
becoming worse.
Regardless of the causes attributed to the increase in
crime, 1t seems plauvsible that the increase arises from
some kind of social failure, at least in the context of

American cultural values and expectations,

107y, s., Congress, Senate, Committee on the District
of Columblia, Hearings, Compensation of Victims of Crime,

op., cit., p. 83.

108Gpeat Britain, "Crimes of Violence: Compensation

fgr Victims," Parliamentary Debates (Lords), op. cit., col,
250,

107
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Although there is no precedent for the concept of
social fault, and although society cannot be held
blameworthy for the commission of every crime, there
i1s an element of social fault in harm to the victim of
crime, Indeed, the motive behind compensation propo-
sals is recognition of the failure of socliety to pre-
vent a high incidence of crime by those unable to pay
for the damages they do, Technlcally there is no neg-
ligent act upon which to base liability. However,
soclety has 1itself fostered the physical conditions
which have brought about the present high incidencs
of crime. It should therefore accept responsibility
for some of the resulting ill effects 109

It could be contended that soclety's lack of interest
in the victim of crime represents an unfortunate compound-
ing of soclety's lack of interest in the conditlions that
spawn c¢rime,

Of . . . importance 1= the argument for responsibility
which could be based upon the remarkable unresponsive-
ness of American Iinstitutions to the causes of crime,
whether they be minority group ghettos, other slums,
dope-addiction, organized crime, or an irrational
tradition of violence., 1If society tolerates recog-
nized sources of crime, surely its minimal responsi-
bility extends to repairing the human damage that
results,110

That there is thought to be & reciprocal benefit to the
individual victim of crime and to the state is displayed
by the following statutory justification of a compensation
plan: "The Legislature hereby declares that it serves a
public purpose, and is of benefit to the state, to indem-

nify those . « « who are victims of erime, "1t

109“Compensation to Victims of Violent Crimes," North-
western University Law Review, LXI (1966), p. 91.

110Ropert D, Childres, "Compensation for Criminally
Inflicted Personal Injury," New York University Law Review,
XXXIX (1964), p. 456,

1110a11forn1a, Government Ccde (1967), Chapt. 5, art.
1. gec, 139600




6l

For soﬁe, the state would be defaulting its felt obli-
gation to establish and maintain a comprehensive system of
justice should it fail to include adequate provision for
the victim of crime. After having had exverience adwinis-
tering a compensation plan, Walker Carter, Chalrman of
Great Britain's Criminal Injuries Compensation Board, has
concluded that "no-one who is called to deal with those
cases in which a blameless victim has been seriously dis-
abled, sometimes for 1life, or with those cases in which the
elderly and infirm have suffered injury and shock, can fail
to feel deeply what a worthwhile part is played in the full
administration of justice by the power to award compensaw: .,

tion.ulla

"Practical" Rationalizations--Negative

The state already provides sufficient remedies to
victims of violent crimes, Tort actions in civil
cases can be brought.

There 1s a general feeling approaching universallty
that tort actions in civil cases offer almost no hope for
relief, It is somewhat ironic that it is the state that
is responsible for obstructions to prevent recovery in a
civil case, First, the offender must be apprehended before

a civil suit can be brought. Sometimes the offender 1s not

identifiable. Even if he 1s identifiable, he 1s not always

112Great Britain, Criminal Injuries Compensation Board,
First Report and Accounts, Cmnd. 2782, Oct., 1965, p. 7.
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cavght. If he 1s caught and should have any funds, the

chances are good that his defense in his criminal case

will exhaust them, If he is convicted and is incarcerated,
realities of penal practice preclude his being able to pay
any juvdgment that might be won by his victim in a ecivil
suit, For these reasons it is very difficult to imagine
finding anyone who would contend that present remedles for
the victim are adequate, Tort actions have a tradition
however and there is some attachment to the process, It is
suggested by some that there is nothing wrong with the tort
action itself, What i1s lacking i1s the usuval deficiency of
funds to pay a judgment, Support of civil actions for tort
does occur with recommendations to modify the present reli-
ance upon the financial assets of the offender, In effect,
the state would step in to make the payment when the offen-
der is unable to do so., "All that the State can be asked to
do," according to Mr. R. Egerton, writing a note of dissent
in the Justice Society report, ". . . is to see that the
judgment which has been obtalned against a criminal, or
which i1t is reasonably satisfied would have been obtained
against a criminal, 1s met,"t13  This would leave the vic-
tiw to either go through a civil case, secure a judgment,
and have the state pay it, or to omit the civil suit and

negotiate a settlement with the state, This recommendation

113, Report by Justice (Society), Compensation for
Victims of Crimes of Violence (London: Stevens & Sons,
1962), p. 30.
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then does not leave one far removed from a state compensa-
tion program, Basically, the state would be doing the same
things, and in either manner, due to the fact that at pre-
sent remedies avallable to the victiwms of crime are glar-
ingly inadequate,

Private insurance is available to anyone who desires

to protect himself frowm the flnancial consequences

of criminal violence,

There are various suggestlons that have been made that
seek a remedy to the difficulties under consideration here
throuvgh private insurance coverage of risks, including that
of criminal asssult., Some of these suggestions are a littlp
wide of the mark or fail to appreciate the distribution of
burdens incident to crime. "Since anybody can purchase pro-
tection against any imaginable tort injury from a local
insurance broker by simply consulting the 'yéllow pages,'
disling the right number and sending a check, the sole
remaining question seems to be whether we should have
socialized, i.e., government operated, insurance, or whe-
ther we should conitinue to rely on free enterprise."llh
The socialism-free-enterprise argument clouds a multitude
of relevant considerations. This contention that private
insurance i1s adequate to meet present needs represents

primarily a hope that would seem to have little chance of

15 erhard 0, W, Mueller, "Compensation for Victims of
Criminal Violence = A Round Tabie," Journal of Public Law,
VIII (1959), p. 219.
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realization, In some cases similar expressions are hard to
defend even as wishful thinking. Consider the following:
Perhaps this whole matter of crime-victim com-
pensation might best be left for solution by the insur-
ance interests of this country., The cost of such
insurance would probably be very low and within reach
of all of us, particularly where such a risk is added
to the conventional forms of insurance, We would

thereby avold serious problems that might arise from
an effort to provide compensation out of public funds,

n115
It is, of course, not because we have relied upon private
insurance to take care of crime victims, but in spite of
such reliance, that we still have the unsatisfactory plight
of the victim. There are several reasons why private insur-
ance has not met the need, "Insurance . . . assumes the
willingness and financial abllity of the potential vietim

to purchasevsuch a policy. The victims of crime wmost often
come from the lowest income groups, those least able or
likely to purchase insurance."® one difficulty then is
that those most likely to become victims of crime are finan-
cially least able to purchase insurance protection. So,
while insurance is available in the sense that if one has

the price demanded by the insurer he can purchase a policy,

it is not available in the sense that those most likely to

115Fred E, Inbau, "Compensation for Victims of Criminal
Violence - A Round Table," Journal of Public Law, VIII (1959),
p. 203,

116pM3chael P. Smodish, "But What About the Victim? The
Foresaken Man In American Criminal Law," op. cit., p. 8.
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become crime victims can afford to purchase a policy. That
the cost is prohibitive to those who most need protection
1s indirectly admitted by one who supports private insur-
ance as a preferable alternative to public compensation
programs:

Perhaps the remoter the chance of loss throuvgh ecrime,
the more likely it ls that a budget policy can be
written which is avallable to even the lowest economic
population strata. It will be a happy day when insur-
ance companies can sell many cheap policies in lieu of
a few expensive_policles of insurance against loss
through crime.llg

Another difficulty is that,

unfortunately, many existing life and accldent policies
are written so that benefits are excluded where the
death or injury of the insured 1s the result of any
violation of the law or the illegal or intentional

act of any person, Even without such a specific dis-
claimer, "accident" or "aceidental means" have been
interpreted to preclude double indemnity or any recov=-
ery at all fop énjuries or death caused by another's
criminal act,ll

Not only do those who are most likely to become crime vic-
tims not purchase private insurance duve to the prohibltive
cost, they "quite frequently belong to a population stra-
tum which can least afford the economic loss from crime, "119
It would seem that adequate relief for the victim of crime
must be sought elsewhere than via private insurance protec-

tion, things being what they are at present,

117Mueller, op. cit., p. 236
1IBSmodish, loc, cit,

119Mueller, op. cit., p. 234.
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There is some indication that an effort is being made

to offer budget policies to see whether it might be feasi-
ble to meet at least part of the needs belng considered

here through private insurance coverage. The 0ld American
Insurance Company of Kansas City, Missouri, recently began
an advertising campaign for vioclence indemnity policies,

At a cost of $12 a year, a policyholder injured in a crime
of violence can collect up to $5,250 to cover medical expen=-
gses, If the insured is killed, 01ld American will pay his

beneficiary 5’510,000."120

This campaign is aimed particu-
larly at elderly city dwellers, At present this violence
indemnity pollcy is being test-marketed in only a few
states west of Ohio but if the poliey proves to be a
success in these states, 0ld American will consider offer-
ing the policy to residents of other states.121 It remains
to be seen whether this effort will be successful. It is
encouraging that such a trial effort is being made and
enalyses of this experiment should prove most enlightening.
Should those who are the most likely future victims of

criminal attack purchase such violence indemnity policies

it will represent a departure from past practices,

120ume Violent Sell," Time, Nov. 8, 1971, p. 100.

121Letter from K. R, Keele, Director, Special Services,
01d Awerican Insurance Company, Kansas City, Missouri, Nov,
29, 1971,
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Compensation programs would simply foster fraud.

One of the reasons for limiting the coverage of compen-
sation programs to the effects of criminal injuries to the
person has been the concern about fraudulent claims and
vnwarrantable payments, This is a legitimate concern and
in framing and administering a compensation program, con-
sideration should be given this matter, Some think that
since crime compensation programs are still experimental
1t would be best to narrow the scope of coverage to first
meet needs that are most pressing. It so happens that this
objective coincides with the type of coverage that is
believed to be least subject to fravd., As compared to
other types of losses for which the state might seek to
compensate, such as property losses, personal injury is
believed less subject to falsification. Nevertheless, the
potential for mischief captivates the attention of some
and perhaps results in their overemphasizing the likelihood
of chicanery.

While a victim compensation plan might help

some innocent victims of crime, it might gilve even

more help to the undeserving. Think of the pretexts

some citizens might vuse to extract "easy" compensa-
tion money from the government, Many accidents that
occurred in private, for instance, could te passed
off as anonymous assauvlt, A person who was willing
to lie could claim that he had been psychologically
maimed during a midnight holdup--which never took
place. There is even the possibility--as suvuggested
by occasional wartime instances of soldiers inflict-
ing minor wounds on themselves in order to evade

battle--that people would deliberately injure them=- 122
selves in order to collect a check from the government.

122ng10u1d the Government Compensate Crime Victims?"
Senior Scholastic, April 8, 1965, p. 1ll.
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But there is no basis for anyone to expect to receive a
windfall from any of the crime compensation programs that
have been put into operation., Their aim is to restore the
victim of crime, as near as possible through a monetary
compensation, to the state that he enjoyed prior to being
victimized. Since the amount of the payment is an equiva-
lence of loss there is no incentive, certainly, to injure
oneself in an effort to achieve unjust enrichment. Nothing
of the kind seems likely to occur. Not many people desire
a stay in the hospital or the experience of recovering
from a wound enough to injure themselves or to have others
injure them. As for the other suggestions of ways in
which fraudulent claims might originate, it would seem to
be possible to counter them through proper administration
of the program. "The mere fact that crimes may be staged
or simulated is not a sufficient ground for Sarring recov=~
ery by victims of 'honest' crime., The remedy lies rather
in egtablishing an efficient machinery of investigation and
in strihgent requirements of proof."123 It 1s not as
though governments have never undertaken programs which
involved monetary vayments upon a showing of injury.
There are multitudes of activities where the potential
for fraud exists, It is most desirable to prevent frauvd

and to punish fraud when it occurs, but this has been the

123He1en Silving, "Compensation for Victims of Criminal
Violence - A Round Table," Journal of Public Law, VIII
(1959), p. 252.
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business of government for centuries, It is germane to
note that problems of fravd or attempted fraud have occa-
sioned no mention of difficuvlties for those jurisdictions
that presently administer crime compensation programs,

Criminals and criminal acts would become more numerous

due to the neutralization of any sympathy for the

potential victim that otherwise might exlist without

state aid for the victilm,

Professor Gerhard O, W, Mueller of New York University
Law School, in testimony before a New York state committee
hearing on compensation to victims of crime, "warned of a
possible increase in crimes of violence if a proposal to
compensate the victims became law, He said the proposed
legislation might reduce a c¢riminal's 'inner hurdle!
agalnst committing crimes on the theory that 'nébody
really got hurt.' He was the only one of five witnesses
opposed to such legislation before the committee."12h
Professor Mueller has based his opposition to compensation
to crime victims becavse of his belief that these conse-
quences would follow such programs, largely upon his pro-
jection of findings that thefts of property occur to some
degree because of the feeling that "insurance will take

care of it." "We do know,"

says Mueller, "that by easing
the lot of potential victims, we decrease the perpetrator's

moral qualms about his proposed crime, thereby increasing

124New York Times, Jan. 15, 1966, 17:3.
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the likelihood that he will commit it, and we increase the

extent to which, consciously or unconsclously, the poten-
tial victim will expose himself to the risk of becoming a
victim."125 For the reasons mentioned above, so far as
compensation to victims of crime is concerned, there is
little reason to suppose that an individval will court
personal injury so that he might be mended at public expense.
The attempted analogy of the person who might be careless
with insured property and the encouragement of carelessness
in the protection of one's person by enacting a crime com-
pensation program do not appear to be valid. In fact,
there would likely be no discernable impact at all. As

for the other point, that of weakening the offender's
"moral qualms" about committing a crime of violence,

there is no evidence that indicates that a cglculation of
the future state of well-being of the victim is made by

the offender to cauvse him to commit or not to commit the

erime,

125ngh0u1d Society Pay Crime's Vietims?" "No--Says
Gerhard 0, W. Mueller," The Rotarian, Sept., 1965, p. 25.




CHAPTER II

INPUTS: THE CATALYSTS LEADING TO THE
CREATION OF COMPENSATION PROGRAMS

Opinion Leaders

It is interesting and instructive to examine the
parallels in the steps that led to the adoption of the old-
est of the social insurance systems, workmen's compensation,
and those that have led to the recent adoptions of crime
compensation programs., In both cases, interest in the
United States followed attention and actions in European
countries. In both cases years of study and agitation
preceded . program adoptions. Also, in both cases those
who took the lead in popularizing and discussing the pro-
posed programs were certain public officials and scholars,
First, there was a problem being met unsatisfactorily, if
at all, by existing arrangements. Next came the investiga=-
tions and reports of the pathfinders of the new programs.
These efforts in turn sparked more discussion, legislative
investigations, and culminated in legislative enactments
to better meet felt needs. In the United States the path-
finders of workmen's compensation programs included J. G,

Brooks, W. F, Willoughby, J. McMackin, and Theodore
h
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Roosevelt, Their preparation of reports and their dis-
cussion of the merits of European workmen's compensation
programs prompted considerable scholarly research and leg-

126 These efforts in turn led to

islative investigation.
the first legislative enactments to implement the recommen-
dations of the researchers and investigators. Following
similar developmental phases to that of workmen's compensa-
tion, crime compensation programs were first supported
outside the United States.

The late Margery Fry, English social reformer and
critic, is the acknowledged stimulant that has led to
modern day consideraticn of puvblic compensation to vic-
tims of violent crimes that affect the person, Her sug-
gestion of a compensation plan was widely noted when it
was put in the form of a newspaper article in late 1957.127'
Her advocacy of a compensation plan became tﬁe subject of
several study groups and journal articles. Support mounted
and finally culminated with the adoption of compensation
plans in New Zealand in 1963 and in Great Britain in 196l.,

Since that time there have been several other program

adoptions including six states in the United States. "The

126¢r, Stefan A. Riesenfeld and Richard C. Maxzwell,
Modern Social Legislation (Brooklyn: The Foundation Press,
1950 ) ppo 127“13 L

127 ondon Observer, Nov, 10, 1957, reprinted as "Jus=-
tice for Victims," Journal of Public Law, VIII (1959),
Pp . 191‘19’4—0
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value of the proposed compensation,"

according to Miss Fry,
"Wwould not be economic alone, There 1s a natural sense of
outrage on the sufferer's part, which the milder aspsct of
our modern penal methods only exacerbates."128 Miss Fry's
recommendations have been warmly received and it has not
been on account of disagreement with them based upoun prine
ciple that there have not been more adoptions. Rather
there has been a hesitancy, which will perhaps be only
temporary, to launch new programs by governments In general
during the present economic difficulties that governments
are experiencing.129
Several prominent individuvals in public affairs in the
United States have been either directly or indirectly wmoved
to act on behalf of compensation programs by the stand of
Miss Fry. One of the first and certainly one of the most
prestigeous was Arthur J, Goldberg who, in his James Madi-
son lecture at the New York University School of Law, con-

curred with Miss Fry's ideas on victim compensation.130

1281y 4,

129715 opinion 1is shared by Stanley L. Van Rensselser,
Chairman of the Crime Victims Compensation Board of New York
and Co~Chairman of the International Assoclation of Criminal
Injuries Compensation Boards, letter of Jan., 31, 1972; Jos-
eph Pickus, Chairman of the Criminal Injuries Compensation
Board of Maryland, letter of Feb, 29, 1972; and Wilfred S.
Pang, Executive Secretary of the Criminal Injuries Compensa-
tion Commission of Hawaiil, letter of Feb., 3, 1972.

130Printed as "Equality and Government," New York
University Law Review, XXXIX (April, 196l), pp. 205-227.
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"Many countries throughout the world," he said, "recogniz-
ing that crime is a community problem, have designed systems
for government compensation of victims of crime. Serious
consideration of thls approach is long overdue here."131
Although his comments about actual adoptions were somewhat
precipitous, his added voice of support strengthened the
appeal of compensation programs. Coming from a nationally
promineﬁt and respected person, the subject no doubt
received more attention and serlious consideration than it
otherwise would have.

Another nationally renowned political figure, former
United States Senator Ralph W. Yarborough of Texas, can be
counted among the early supporters of compensation plans,
He introduced and supported four different compensation
plans in the United States Senate, beginning in 1965.132
These plans were to be limited, variously, to jurisdic-
tions under national control including the District of
Columbia, and solely to the District of Columbia, "I
would hope," he said in 1965, when he introduced S, 2155,
"that Federal action of this nature would encourage States

to adopt similar plans in the several States."133 When he

1311p44,, p. 224.

132894h Cong., S, 2155; 90th Cong., S, 6li6; 9lst
Cong., S. 9; 91lst Cong., S, 2936, See U, S,, Daily Con=-
ressional_éecord, 9lst’Cong., 2d Sess., 1976, CXVE, No.
206, S21017.

133y, .,

Congressional Record, 89th Cong., lst Sess.,
1965, CXI, Part-Tﬁ%—TEdjfT' —
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introducedvthis bill on June 17, 1965, no state in the
United States had a crime compensation plan. "I was hope-
ful," he said, "that we, in the Congress, would act and set
a model to the States, and that States could be stimulated
to give such protection to their citizens."lBh Actually,
Senator Yarborough's concern for victims of crime was devel-
oped while he was a judge for five years in a Texas state
district court in Austin, Texas, 1mmediately prior to
World War II. "The thing that struck me from looking at
this problem from the bench was that the victim in the
courtroom was often suffering more than the person accused
of crime. . . « I wondered at that time what on earth could
be done to help these people who were injured by criminal
acts and yet received so little protection from the 1aw.“135
He was not able, at that time, to invent a remedy for this
felt need., "As I wondered about this problem as a judge,"
by his own admission, he said, "I did not know the answer
to 1t., The answer did not occur to me until about 1961,
when I read of the bill being debated in ttue British Par-
liament to compensate the innocent victims of crime."136
It was not, however, until after the British scheme was in

operation that Senator Yarborough introduced his first bill

134y, s,, Congress, Senate, Committee on the District
of Columbia, Hearings, Compensation of Victims of Crims,

op. cit., p. 22.

1351b1d., ppo 19"20.
136

Ibid., p. 20.




79

to compensate victims of crime, His own tenure has been
cut short by a recent failure to win re-election to the
United State Senate, but Senator Mike Mansfield, who has
developed "a very strong, independent and sincere interest

in the matter of compensating victims of crime"137
138

recently
introduced S, 750, a crime compensation bill,
Among the governors of the states, Nelson A. Rocke-
feller of New York has shown much interest in investigating
problems of crime and in seeking to correct deficiencies in
public performances in combatting these problems, He
organized several conferences on crime in New York state
beginning in 1966, and dozens of meetings were held through-
out the state to alr the problems and to seek advice for
their solution. One of his concerns was with the Victim
of crime., Testifying before a committee whosp members he
had appointed, he noted that "the current annual expendi-
ture of $665M by the state and local governments for crime
prevention did not help its victims." 37 One of his themes
became the declaration that "the innocent victim is the

w140

forgotten man in our socilety. New York adopted its

compensation plan not long after the Governor had made

137Letter from Senator Mike Mansfield, Majority
Leader, wWashington, July 26, 1971.

138U. Se., Daily Congressional Record, 924 Cong.,
1st Sess., 1971, CXVIL, No. 16, S 1359,

1

39New York Times, Jan. b, 1966, 56:1.

0144,
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these efforts to construct a comorehensive crime=-control
program. The program became effective August 1, 1966.1"’1

Among the other govermors who have sought enactment of
crime compensation programs is Governor Richard J, Hughes of
New Jersey. In his prograuw for law enforcement put forward
in his campaign for re-election in 1965, was a program to
compensate victims of crime.lhz

In some instances, programs get suggested by a single
individual who is interested in crime compensation. Oregon,
the first state to consider a crime compensation program in
the United States, had its bill introduced by state Repre-
sentative Betty Roberts "largely at the behest of an East
County man who talked with Mrs. Roberts about the m:'sed.“l)"'3
Prime sponsor of the legislation then became Dean Seward
Reese of the Willamette Law School.lhh Oregon has not
adopted a compensation plan as yet, but it is of interest
that its consideration was stimulated in this fashion,

In addition to individual endorsements of crime com-
pensation programs, there has been an occasional organiza-

tion endorsement., For example, the Correctional Associa-

tion of New York which is described as "the only private

o Uilyey York, McKinney's Consolidated Laws of New York
Annotated, Book 18, Executive Law, art., 22,

lthew York Times, Jan, 2, 1966, 62:1.

1h3Editor1a1, Oregon Outlook, June 10, 1965, 2:1, 2.

lthditorial, Oregon Outlook, June 3, 1965, 2:1, 2.
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agency in the state avthorized to examine and report on
prisons, reformatories and local jalls and to make recommen-

dations to the Legislature,"lhs

officlally took a stand
urging legislation to compensate victims of crimes of vio-
lence, It is to be imagined that such pronouncements, by
esteemed organizations, add to the acceptance of, or in-

crease the support of, compensation proposals,

Publicized Cases of Misfortune

The individual case of misfortune has been used with
telling effect by those attempting to cultivate support
for crime compensation programs., One of Margery Fry's
i1llustrations became widely publicized partly due to its
ironic conclusion, It related the tragiec plight of a man
who had been beaten by two criminals so severely that he
was blinded and also permanently disabled by bther injurles,
He suved the two criminals in court, and was awarded
damages of L11,500, The two men concerned were unable
to pay. He took them to court for a payment order to
be made, and they were ordered to pay S3. a week each.
Miss Margery Fry pointed out that the victim would have
to 1live for %ﬁg years to collect the last instalment of
the damages.
But at the time, Miss Fry did not suspect that the case
contained other ironies., After R. E. Prentice, a member of

the House of Commons, referred to the same case in his own

W5New York Times, Dec. 28, 1965, 2l:7.

Wbgreat Britain, "Crimes of Violence (Compensation
for Victims)," Parliamentary Debstes (Commons), 694
(May 5, 1964}, coT. 11B2.
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efforts to win support for compensation to victims of
crime, he received a letter from Mrs, Richardson, the
wife of the victim., "She said that she was glad that the
case had been ralsed and went on, 'But may we point out
that we do not even get the L1l a month that you mentioned,
as we have L2400 costs of the court to pay before we can
have anything?'"lh?

In New York, the case of Arthur F., Collins probably
did as much as anything to crystallize support for a com-
pensation plan. In the presence of his wife and young
daughter, he was stabbed to death by another subway passenger
when he sought to assist two women who were being menaced
by that person.me Having no financial resources after
her husband's death, Mrs. Christine Collins could not
support her sixteen-month-old dauvghter and found it
necessary to send her to her mother in Lehrberg, West

149

Germany. This case not only spurred the state compen-

sation program aiong, it resulted in the passage of a Good

Samaritan law by New York City and the awarding of a pen-

150

sion to Mrs. Collinms, Thils partial compensation program

lu7Ibid..
18

1thew York Times, Dec. 3, 1965, 34:2.

New York Times, Nov. 20, 1965, 34:2.

15ONew York Times, Jan., 2, 1966, 62:1.




83

compensates only those injuries or deaths incurred while
assisting law enforcement officers or while attempting to
prevent the commission of a crime or in trying to apprehend
a criminal,

In California, Judge Francis McCarty had a case
before his court which so aroused him that he was prompted
to write a letter to state Senator Eugene McAteer in an
effort to remedy similar situations. The case was one in
which "a middle-aged woman was knocked down and had her
purse snatched by two teen-agers and as a result was injured
and had medical expenses of $1,500."151 It was only three
months later that California became the first state in the
United States to adopt a compensation program for vietims
of crime,

In another area, an individval tragedy has educed
similar reaction: "The dramatic and unfortunate death of
a citizen in Metropolitan Toronto who died while endesavour-
ing to foll a bank robbery has, in that city at least,
ralsed again the question of compensation for victims of
crime."152 These and other like cases of innocent victim's
sufferings, becauvse of the sympathy they arouse, and the

accompanying desire to collectively do something to aid the

151l5ennifer Cross, "Recompense for Violence," The
Nation, Nov, 1, 1965, p. 304.

152"Compensation for Victims of Crime," The Oriminal
Law Quarterly, VII (August, 196i1), p. 1hl.
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victim, have no doubt benefited efforts to adopt compensa-

tion programs,

Publie Opinion

Fear of Crime

In recent years the fear of crime ha¢ become more
pervasive,153 To an objective investigator of thls phe-
nomenon, much of this fear is irrational, But the fear
exists. Regardless of the reasons for being fearful, fear
itself is a reality which public policy makers must con-
sider. The diminishing of fear can thus occupy a primary
place in a comprehensive effort to combat crime and the
effects of crime.

There are certain kinds of crime that have the effect
of producing more intense alarm than others. "The crimes
that concern Americans the most are those that affect their
personal safety--at home, at work, or in the streets., The
most frequent and serious of these crimes of violence
against the person are willful homicide, forcible rape,
aggravated assault, and robbery."lsu These are the "perso-
nal” crimes and it has been found that "offenses involving

physical assaults apainst the person are the most feared

1535ee "ihy Streets Are Not Safe," U, S. News & World
Report, LXVII, (March 16, 1970), p. 15.

15’"”U. S., President's Commission on Law Enforcement
and Administration of Justice, The Challenge of Crime in A
Free Society (Washington: Government Printing Office,
1967), p. 10,
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crimes and the greatest concern is expressed about those

in which a weapon is used."155 One must go further however
to gain some understanding of why this particular reaction
to these particular crimes occurs. One conclusion is that

the fear of crimes of violence is not a simple fear

of injury or death or even of all crimes of violence,
but, at bottom, a fear of strangers, The personal
injury that Americans risk daily from sources other
than crime are enormously greater. The annual rate

of all Index offenses involving either violence or

the threat of violence is 1.8 per 1,000 Americans,
This is minute relative to the total accidental injur-
ies calling for medical attention or restricted active~
ity of 1 day or more, as reported by the Public Health
Service. A recent study of emergency medical care
found the quality, numbers, and distribution of ambu=-
lances and other emergency services severely deficient,
and estimated that as many as 20,000 Americans die
unnecessarily each year as a result of improper emer-
gency care. The means necessary for correcting this
situation are very clear and would probably yield
greater immediate return in reducing death than would
expenditures for reducing the incidence of erimes of
violence. But a different personal significance 1is
attached to deaths due to the willful acts of felons
as compared to the incompeteggg or poor ‘equipment of
emergency medical personnel.

It wovuld appear to be more logical then for Americans to
direct thelr worry and fear toward inadequate or too few
ambulances, Buvt these inadeqguacies do not éeem to be the
objects of concern of the general public, The man in the

street is afraid of being victimized by a stranger. This

155y, S., Tagsk Force on Assessment: The President's
Commission on Law Enforcement and Administration of Justice,
Task Force Report: Crime and Its Impact--An Assessment
(Washington: Government Printing Office, 1967), p. OT.

1561433., p. 88.
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appears to represent almost the totality of his concern so
far as crime and his becoming a potential crime victim is
concerned. The crime of violence then occuples a dispro-
portionate amount of the thought given to crime in general,
Among the s timulants that fuel this fear is the lurid por-
trayal via the mass media of the victim of crime., "The
available data indicate that for most people, attitudes
about serious crimes and crime trends come largely from

n 157

vicariovus sources, So, while most people are not them-
selves victims of crime and do not know anyone who has been
the victim of crime, they feel threatened because they have
heard or read or seen on IV case histories and depictions
of violent crime. Their emotlons and anxieties become
aroused and fed with each day's reports of new victims of
crime, Although statistically, the chances of thelr
becoming victims of crime might make the likelihood remote,
the prevalent reaction seems to be, "It could have been me,"
or "It might be ﬁe, next time." Since this attitude is not
completely rational, it is not possible to neutralize it
completely with rational rebuttals, It remains a force to
contend with,

One interesting observation is that, aside from the
realities of crime being what they are, the manner of report-

ing these realities actually contributes to an unjustified

157 1p1d., p. 86.




87

fear of crime. The fashion in America seems to require
dramatic flair, even in the preparation and presentation
of crime statistics.

Considering the current public sensitivity about crime
and violence, the following comparison to European
countries is significant:

The publication of criminal statistics [in England
and Scandinavia] is not regarded as a dramatic act to
mobilize public awareness against the danger of rape,
murder arnd other kinds of crimes, but it is regarded
as a regular kind of source of information, bringing
to the knowledge of those who are interested--unfortu-
nately very few--what is goingz on in this vast amount
of crime.

Our fEngland'{] criminal statistics in comparison
to your publications differ as much as--if I may
bluntly say so--an old English cup of tea compares
with a dry Martini on the rocks. They |British sta-
tistics] are very prosaic, very quiet., 'And this in
some ways makes them less attractivg to read, But it
does produce them for the public.15

There are other deficiencies as well in the reporting of
crime in the United States that possibly contribute to a
perception of there being more crime than there is, These
will be considered in the following section of this paper.
These remarks are not meant to suggest that crime is not a
very serious problem in the United States buf rather the
intention is to indicate that generally held perceptions
of reality can be as important or more so than reality

1tself as an influence upon a person considering his own

158U. S,, National Commission on the Causes and Pre-
vention of Violence, Crimes of Violence, vol. 11, A Staff
Report by Donald J, Mulvihill and Melvin M. Tumin with
Lynn A, Curtis (Washington: Government Printing Office,
1969), p. 35.
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well-being. This may be doubly so when it is impossible to
determine the realities of crime. That it is impossible to
do so 1s a matter to be considered later.

The consequences of fear of criminal attack seem to
have only the potential for detriment for the individval
and for society. The ways in which this fear is external-
fzed can only be viewed as being damaging, It does not
seem to be an exaggeration to suggest that the feeling of
well-being among the clitizenry is in danger of being perhaps
fatally eroded by this fear. Already, there are indications
that preferred lifestyles are being wmodified to preserve
some feeling of safeness,

This fear leads many people to give up activities

they would normally undertake particularly when it
may involve going out on the streets or into parks

and other public places at night., The costs of this
fear are not only economic, though a burdensome price
may be paid by many poor people in high crime rate
areas who feel compelled to purchase protsctive locks,
bars, and alarms, who reject an attractive night job
because of fear of traversing the streets or who pay
the expense of taxl transportation under the same cir-
cumstances. In the long run more damaging than costs
are the loss of opportunities for pleasure and cultu~
ral enrichment, the reduction of the level of socia=-
bility and mutual trust, and perhaps even more impor-
tant, the possibility that people will come to lose
faith in the trustworthiness and stabil%ty of the
social and moral order of the society.l 9

This is as fundamental an impact as one could imagine.
The significance of the impact of the fear of crime should

not be understated. A most unhealthy state of affairs is

159Task Force Report: Crime and Its Impact--An Assessge
ment, op. cit., p. 9.
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arising due to this fear and promises to worsen., "Watch
the people," advises a policeman in Washington, D. C.,
"see how they walk quickly and with a purpose. There's
no casual strolling. People don't come into this town at
night unless they have a specific destination in mind., They
go straight to it and then go home as fast as possible."160
It is not only the night-time visitor who is detered., More
and more the day-time visitor remains away from downtown
too. The Metropolitan Washington Council of Governments
undertook a survey which showed that "65% of the city's
largely white suburban residents visit the downtown area
less than once a month, and 15% come downtown less than
once a year, Asked their chief worry, the largs majority
of those surveyed responded: 'Crime.'"16l Such is the
condition of society. The manifestations of fear are
beginning to permeate our existance. They take the form,
observed by Milton S, Eisenhower, of "locked doors, the
empty streets, the growing number of guns bought for self-
protection, the signs on public buses that say: !'Driver
162

does not carry cash.'”

With increasing crime rates and the accompanying per-

160ya11 Street Journal, Feb, 11, 1970, 1:1.

1611y44,
162y, s

.y Dally Congressional Record, 92d Cong.,
1st Sess., 1971, CXEIT, No. 17, S1419,
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ceptions of what this increase means to the individual we
are exveriencing also an increase in soclietal costs other
than those that are the direct result of victimization.
"What economists label opportunity costs for feeling safe
probably are far greater economic burdens of crime for
these citizens than the direct costs of victimization,
With these precautions go . . . the psychic costs of liv-
ing in an atmosphere of anxiety."163

"Insofar as crimes against individual citizens are
concerned, then," it is suspected "that the immediate con-
sequences are of much less moment then are people's intense

reactions to the perceived crime situation." o4

Realities of Crime

Amounts of COrime. There are many difficulties that

one encounters in any effort to accurately quantify the
occurence of criminal acts. Numerical quantification in
this area is a numbers game fraught with what are perhaps
insuperable difficulties, The "bible" of U. S. erime sta-
tistice is the Uniform Crime Reports (hereafter referred to

16
as UCR). 5 This is an annval publication which presents

163A1bert D, Biderman, Louise A, Johnson, Jennie McIn-
tyre, and Adrisnne W, Weir, Revort on A Pilct Study in the
District of Columbia on Victimization and Attitudes Toward
Law Enforcement, Bureau of Social Science Research, Inc.
Washington: Government Printing Office,. 1967), p. 159.

16h1p44., . 160.

165FBI, U. S. Dept. of Justice, Uniform Crime Reports,
1969 (Washington: Government Printing Office, 1970), pp. 1=
1%3. .
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volume, rates, and trends of crime in the United States,
Although generally, and professionally, acknowledged to be
deficlent and inaccurate,166 the UCR, almost exclusively,
forms the basis for what passes for learned consideration
of the crime problem in the United States. Among the
criticisms of the UCR that one encounters, both inherent
collecyion difficulties and police inadequacies are faulted,
Whilé the FBI glves considerable attention to the problems
of collecting data, assembling it, and reporting it, it is
working exclusively with police data, as contrasted with
victim=-related data, for example. Participation is volun=-
tary and although that participation is now almost all-
inclusive, 1t has become so gradually and this tends to
skew any conclusions resched about trends when comparing
early with late data. Also, there are all sorts of vari-
ations in the emphasis given to this task by various juris-
dictions. Some are zealous; some are apathetic; some con-

ceal the occurrence of crime "to make things look good."167

1660f. the statement of Leon Radzinowicz, the Director
of the Institute of Criminology at the University of Cam-
bridge, England, where he is critical of the quality of
criminal statistices in the United States as compared to
western Evrope, in U, S,, National Commission on the Causes
and Prevention of Violence, Crimes of Violence, op. cit.,
ppc 16"'17. ‘

1671p14., p. 18.
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Another thing that makes comparisons difficult 1s that
changes in reporting practices and classification have
occurred as the FBI has tried to achieve more sophisti-
cation in its crime reporting. Even assuming that the
procedures followed by the eight-thousand-five-hundred
jurisdictions that report crimes to the FBI are valid
(and "the FBI is not in a position to vouch for the valid-

8

ity of the reports received"16 ) the absolute most that
can be hoped for is an accurate relaying of information
about crimes that have been reported.

The UCR Index is composed of offenses reported
by the police., There is a considerable gap, however,
between the amount of crime reported by the police
and the truve level, Thls gap has been called the
"dark figure" of crime, and its existence is without
a doubt the greatest constraint on the validity of
crime statistics in the United States or any other
country.169

Three field surveys, which consisted of interviewlng per-
sons to determine whether they had been victims of crime
in 1965, indicated that a victim-rate almost double that
reported by UCR had occurred in 1965 in crimes of vio-
1ence.17o

"Sti1ll other constraints (such as the propensity to

report volume changes instead of rate changes, or the poss-

16BUniform Crime Reports--1969, op. cit., p. 52

1690rimes of Violence, op, cit., pp. 17-18,

1701p14., p. 19.




93

ibility that nonobjective statements may accompany empiri-

cal data) do not pose a problem to the expert seeking to

construct levels and trends, but may tend to give the pub=

lic a somewhat inaccurate plcture of violent crime.

nl7l

Keeping these gnd other liwitations in mind, victimi-
172

zation probabilities will be reviewed.

Vietimization probablilities specify the likelihood of
any citizen's being an object of individual violence
in any one year and give an idea of whether or not
the current widespread public fear of being victim-
1zed is justified,

In fact, the 1968 victimization probabilities
+ o« o Show roughly one chance in 1,706 of a citizen
being killed, one chance in 3,226 of a woman being
reped, one chance in 763 of an individual being robbed,
and one chance in 709 of a person belng assaulted ser-
iouvsly.

Although the current national victimization pro-
babilities may not engender great personal fear in the
average citizen, the likelihood of victimization has
risen at an alarming pace in recent years. Compare
the preceding probabilities with those of 1958 (the
chance of a citizen being killed was roughly 1 in
21,739, the chance of a woman being raped was 1 in
55376, the chance of an individual being robbed was
1 in 1,822, and the chance of a person being seriously
assaulted was 1 in 1,270). In addition, the likelihood
of being victimized increased greatly when the entire
lifespan of an individual is considered. Finally, « «
the probabilities are much higher for certain sub-
groups than for others,l

17l1pid., pp. 37-38.
172n7me yictimization probability is found by simply

dividing the incidence of an offense per 100,000 into 100,000.
Thus, an offense rate of, say, 200 per 100,000 means that
the probability of being victimized is 1 in 500," Ibid., p.

1731p14., p. 56.°
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As an 1llustration of this last point, "a recent sur-
vey in Chicago indicated that the risk of physical assault
for the black ghetto dweller is 1 in 77; for the white mid-
dle-class citizen, the odds are 1 in 2,000; and for the upper
middle-class suburbanite, the odds are 1 in 10,000.17h "If
you live in a metropolitan area today," notes Milton S, Eisen-
hower, "your mathematical chances of becoming a victim of a
homicide, a rape, an assault, or a robbery are one in 125
each year, If you live in the city of Baltimore, your math-
ematical chance of becoming a victim of one of these four
violent crimes is one in L9 each year. So, during his life-
time, the odds are in favor of a Baltimore resident's becom=-
ing a victim of a violent crime.“175 In such chronic crime
areas, the chances of becoming a victim almost preclude the
possibility of escaping violent attack. A recent crime
index of the District of Columbia Metropolitan Police Depart-
ment, in effect, put "residents, tourists, and suvburban
visitors to the bistrict « « + On notice that they have
about one chance in 10 of being the victim of crime while
in the District."176

17h1p1d., p. 130.

1755, s., Dally Congressional Record, 92d Cong.,
lst Sess., 1971, CXVil, No, 17, S1419,

176

U. S., Dailv Congressional Record, 91lst Cong.,
24 SeSS., 1970, CXV ’ No. 13, B 33.
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Chart 1 indicates that between 1960 and 1969, there was

a one~hundred and forty-eight percent increase in the volume
of crime and a one-hundred and twenty percent increase in
the crime rate, This is a remarkably high increase within
a ten-year period but it is even more alarming to note the
sharp acceleration of this increase within the last three-
year period. This is a large, worsening progression.

For crimes of violence, Chart 2 shows an increase
between 1960 and 1969, of one-hundred and thirty percent in
the volume of crime and an increase of one-hundred and four
percent in the crime rate.

Table 1 provides a numerical basis for plotting the
graphs in Charts 1 and 2.

A closer look will now be taken at the pérticular
crimes of violence that are the chief concern of this paper.
Chart 3 presents the percentage changes in the number of
offenses and the rate of offenses for the crime of murder,
"In 1969, there were an estimated 1,590 murders committed
in the United States, Thls represents a numerical increase
of 940 over the 13,650 homicides recorded in 1968."177 The
trend for the crime of murder shown in Chart 3 indlcates
an increase of seven percent in 1969 over 1968 "and this
represents the smallest percentage increase since the 6

percent rise in 1965. The long-term trend in this serious

177Uniform Crime Reoorts for the United States - 1969,
OP. Cito, Pe 60
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CHART 1

CRIME AND POPULATION

1960 - 1969
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+150

+ 140

-~
~L

+ 130

‘4~‘

S

Crime

up 148%

Crime Rate

+120

+ 110

‘l up 120%

+100

+ 90
+ 80

+70

+ 60

+ 50

+40

+ 30

+20

Population
up 13%

+10
0 -

pﬂ' # eofpoeect’

1960 1961 1962 1963 1964 1965 1966 1967 1968 1969

CRIME - CRIME INDEX OFFENSES
CRIME RATE . NUMBER OF OFFENSES PER 100,000 POPULATION

8Uniform Crime Roports for the United States =

1969, op. cit., p. 2.



97

CHART 2 A
CRIMES OF VIOLENCE
1960 - 1969
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TABLE 1
Notional Crime, Rate, and Percent Change &
Estimated crime 1969 Percent change over 1968 | Percent change over 1560
Crimoe Index Offenses
Rata per
Number Number Rate Number Rate
tnhabuants .
TOAL. « e ceeeccanectoncoseeceimenctonencacnsmasenannmnsnsnnnnnen 4,989, 700 2,471.1 +11.7 +10.6 +17.7 +120.0
4 10212 L O 655, 100 3N +11.2 +10.1 +120.7 +104.0
b 214 11243 PN 4,334,700 2,146.7 +11.8 +10.6 +150.6 +122.6
14, 590 2 +6.9 +5.9 +62.1 +44.0
36,470 18.1 +17.4 +16.8 +116.3 +92.6
297, 380 174 +13.7 +12,5 +177.1 +146. 1
306,420 151.8 +8.5 +7.4 +101,6 +79.2
1, 919, 800 965.6 +6.6 +5.8 +117.3 +92.9
1, 512,900 749.3 +19.0 +17.8 +108.9 +165.4
871,900 431.8 +12.1 . 4110 +167.7 +137.8

qUniform Crime Reports for the United States - 1969, op. cit., pPe 5
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CHART 3

MURDER
1960 - 1969

PERCENT CHANGE OVER 19602
o we me « NUMBER OF QFFENSES UP 62 PERCENT
saeemon RATE PER 100,000 INHABITANTS UP 44 PERCENT

+70
+60 9
”,'
+50 i
U4
+40 ,"' //
1
a7

+30 -
Ny

+20 4L
+10 — %
|y
o \--nn.‘--- —1"' 7
~10
1960- 1961 1962 1963 1964 1965 1966 1967 1968 1969

aUniform Crime Reports for the United States -
1969, Op. Cit., pe Os

crime during the period 1960-1969 reveals an increase

from 9,000 to 14,590 murders. This is a rise of 62

percent."178

A look at the murder rate shows that:

There were 7,2 victims per 100,000 inhabitants
in 1969. This is a rise from the 6.8 murder rate
recorded in 1968 and represents a 6 percent increase
in the murder rate, 1969 over 1968. Nation-wide,
cities with 250,000 or over in population had a mur-
der rate of 15.7 per 100,000 inhabitants, up 11 per-
cent over 1968, In the subvurbs the rate was 3.7 per
100,000, an increase of 12 percent over 1968, The
rate in the rural areas was 5.6 Eer 100,000 inhabi-
tants, a decrease of 11 percent,Ll79

1781y14,

1791b'1d., pp. 6-7.
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Chart li presents the percentage changes in volume and

rate for the crime of aggravated assault between 1960-1969.

CHART I

AGGRAVATED ASSAULT
1960 - 1969

PERCENT CHANGE OVER 19602
wamw NUMBER OF OFFENSES UP 102 PERCENT
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miform Crime Reports for the United States -
1969, op. cit., p. 10.

In calendar year 1969, there was an estimated
total of 306,420 aggravated assaults. This is an
increase of 24,020 offenses over the previous year.
This violent crime against the person made up over
6 percent of the Crime Index offenses in 1969 aTg
comprised L7 percent of the crimes of violence. 0

1801p14., p. 9.
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The trend for the crime of aggravated assault so far

as volume is concerned indicates an increase in 1969 of
nine percent over 1968 and one-hundred and two percent over
1960.181

The rate for aggravated assault increased so that:

For each 100,000 persons in the United States during
1969, there were 152 victims of aggravated assault.
Large core cities 250,000 and over in population
recorded a victim rate of 319 per 100,000, suburban
95, and rural areas 85. Overall, the victim rate
for aggravated assault 1nc§eased 7 percent over 1968,
and 79 percent over 1960,102

A criticism of the FBI's reporting of violent crime is that
it includes both attempts to commit crime and completions
of a criminal act. The exception is criminal homicide,
"Deaths caused by negligence are not included in this cate-
gory but are counted as manslaughter by negligence,
Attempts to kill or assaults to kill are scored as aggrava-
ted assaults and not as murder, The crime count for this
offense classification also excluded suicides, accidental
deaths and justifiable homicides," 183
This means that the general category of "aggravated
assault" includes attempted homicides, completed
aggravated assaults, and attempted aggravated assaults--
and there 1s no way of differentiating among them in
the UCR figures. Similarly, attempts and completions

are combined togetgﬁr in the categories of forcible
rape and robbery.1

1811p14, 182Ibid. 183Ibid., pp. 5-6. .
18uCr1mes of Violence, op. cit., p. 27.
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There is an objection to combining criminal actions of
wildely varying seriousness.,

This makes refined analysis of the crimes extremely
difficult. To the extent that the public image of
these crimes is couched in terms of the more serious
(and generally more publicized) variations under the
same crime category, the result may be a somewhat
distorted conceptigg of what the rate for the partic-
ular crime means,l

Another practice that is criticized as preventing a
truer appraisal of the realities of crime is the use of
what is called a Crime Index by the FBI as the basis for
its reporting what it believes to be the most significant
affenses, These crimes, called Index crimes, are murder
and non-negligent manslauvghter, forcible rape, robbery,
aggravated assault, burglary--breaking or entering, lar-
ceny fifty dollars and over, and auto theft.186 The Task
Force on Individual Acts of Violence of the National Com-
mission of the Cauvuses and Prevention of Violence made the
following criticism of the UCR practice of separating the
Index offenses from the non-Index offenses,

as if the former were unlformly more serious. Yet,

arson and assault and battery (both non-Index crimes)

may in fact involve more physical injury than many

Index offenses, such as forcible rape and even soms

aggravated assaults. One study, for example, has

revealed that nearly two-thirds of the injuries sus=-
tained by the victims of criminal activities occur
in connection with non-Index offensss, Because part

of the officlally stated rationale behind the seven
Index crimes is to choose those of "sufficient

1851h44,, p. 2.

186Un1form Crime Reports for the United States - 1969,
OE. Oit., .po 5;0
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importance" and because it is assumed that there is a

strong relation between "importance" and "seriousness,”

the Task Force suggests that elther the justification

for the Index be redefined, or, its scope expanded tg

include more than the seven offenses presently used, 87
Thus we would have added to those commissions of criminal
acts that go unreported, those that are not reported because
they are not of "sufficient importance" when in fact injur-
1es from criminal acts result.

Chart 5 presents the percentage changes in volume and
rate for the crime of forcible rape between 1960-1969,

During 1969, there was an estimated total of

36,1170 forcible raves, Numerically, the volume

increased by 5,410 offenses over 1968, Forcible

rape made up less than 1 percent of the Crime Index

total and 1less ggan 6 percent of the crimes of vio-

lence in 1969.1

The trend for the crime of forclble rape shown in
Chart 5 shows an increase in volume of seventeen percent
from 1968 to 1969 and an increase of one-hundred and six-
teen percent in 1969 over 1960. Forty-six percent of for-
cible rapes in 1969 occurred in cities with two-hundred and
fifty thousand or more 1nhab1tants.189

The rate for forcible rape between 1960 and 1969
increased ninety~-three percent and 1969 increased by
seventeen percent over 1968, "In 1969, 35 out of every

100,000 females in this country were reported forcible

187Crimes of Violence, op. cit., p. 25.

1880n1form Crime Reports for the United States - 1969,
op. cit., p. 11l.

1891p14.
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CHART S

FORCIBLE RAPE
1960 - 1969

PERCENT CHANGE OVER 19608
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rape victims, ., . . The large core citles recorded a victim
risk rate of 74 per 100,000 females, while the suburban
area rate was 27 and the rural area 21,19
It 1s of interest to note that the survey of victimi-
zation conducted by the National Opinion Research Center at

the University of Chicago in 1965, showed a victim rate for

1901p14., p. 11.
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forcible rape three and one-half times greater than the

UCR rate.191

Chart 6 presents the percentage changes in volume
and rate for the crime of robbery between 1960-1969,

During calendar year 1969, there were an estimated
297,580 robberies committed in the United States.
This represents a significant increase over the
261,730 robberies which occurred in calendar year
1968, This offense makes up 6 percent of the total

Crime Index and comprises L5 percent of the crimes
of violence.192

"In 1969 robbery offenses increased 1l percent in

volume when compared with 1968. Since 1960, robbery has
increased 177 percent,"1?3

The 1969 robbery rate of 147 victims per 100,000
inhabitants was 13 percent above the 1968 rate and 146
percent above the 1960 rate., Robbery 1s a big city
crime, American cities with over 250,000 population
accounted for nearly three out of every four robteries
which occurred in the United States during 1969.

Cities with over 250,000 inhablitants had a rob-
bery rate of 488 victims per 100,000 inhabitants.
There were 50 robbery victims per 100,000 in the
suburban areas, up 12 percent over the preceding year,
and 13 victims in the rural portions of the country.
Robbery rates in the larger cities were about 10
times greater than they were in the suburban areas,
again pointing ovut the fact that robbery rates tend1
to increase in proportion to density of population. o

This last ascribed relationship is very dubious., Others
have credited this difference in the incidence of crine

found in the central city, the suburbs, and rural areas

190¢rimes of Violence, op. cit., p. 19.

192Un:lform Crime Reports for the United States - 1969,
OE. Cit., p. 13.

193119, 19M1pi4,
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to differences in the concentrations of what is called the

"subculture of violence" which mostly includes those in the

195

lower socioeconomic classes, Those in the subculture of

violence do not share the values of the middle-class and
therefore do not share "the middle-class value-system which

views such acts [}ttacks against the persoi] as the most

n196

heinous of crimes, For a fundamental change to take

place, it is suggested that:

Dispersion of the group that shares the subcultural
violence value should weaken the value. Through wider
economic opportunities, freedom of residential mobil-
ity, etc., integration of the group members into the
larger society and its predominant value system should
function to destroy or at least to mitigate the sub-
culture of violence., In the correctional environment,
the treatment program, especially when using individ-
val or group psychotherapy, should try to counterbal-
ance or to eliminate the allegiance of the subject to
the subculture of violence and his differential per-
spective of the world,197

Society has as yet shown little willingness to come to
grips with these basic problems that propagate crimes of
violence. Without attending to these deep root-causes of
crime, such suﬁérficial attacks as the current "law and

order" emphasis would seem to have little chance of being

195Marvin E. Wolfgang, "A Sociological Analysis of
Criminal Homicide," in Studies in Homicide, ed. by Marvin
Wolfgang (New York: Harper & row, 1967), p. 19.

196Marvin E. Wolfgang, Patterns in Criminal Homicide
(Philadelphia: University of Pennsylvania, 1958), p. 329.

197Marvin E, Wolfgang and Franco FerracutLru"Subcul-
ture of Violence--A Socio=-Psychological Theory," in
Studies in Homicide, op. cit., p. 280,
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CHART 6 .
ROBBERY

1960 - 1969
PERCENT CHANGE OVER 19602

o= oe ue oo NUMBZR OF OFFENSES UP 177 PERCENT
o RATE PER 100,000 INHABITANTS UP 146 PERCENT

+180

+170 : 7

+160 7

+150 +

+140 /
1

+130 !

{ /
+120 7
l'
)

+ N0

!

+100 . 7 f
!

+90 '/

l
+80 : !
+70 ',’ﬁ
+60 +

7
+50 L
A/
+40 7 {
.
+30 - L

+20 <

+ 10 aa
0o S

~10 :
1960 1961 1962 1963 1964 1965 1966 1967 1968 1969

&miform Crime Reports for the United
States hd 1969’ Op. Cito, po 1’-’-.




107
suvccessful,
The Index of Crime for the United States in 1969 is
shown in Table 2:

TABLE 2

Index of Crime, United States, 19692

Murder
Total Violent 3 | Property 2] and non. | Foreible Aggra- Larceny | Auto
Area Popula- crime crime crime negligent| rape |Robbery| vated | Burglary | $50 an: theft
tion1? index man- assault over
slaughter
United States Total............... 201,921,000 | 4,989,747 || 655,061 | 4,334,686 | 14,587 | 36,470 | 297,884 | 306,420 | 1,949,843 | 1,512,013 | 871,930
Rate per 100,000 inhabitants__| ........... 2,471.1 324 4 2,148.7 7.2 18.1 147.4 15L.8 965.6 749.3 ] 4318

Standard Metropolitan Statistieal

4,212,466 |} 569,110 | 3,643,356 ] 11,179 [ 30,257 | 283,210 | 244,464 | 1,615,300 | 1,235,785 | 792,271
4,265,595 |) 573,964 | 3,691,631} 11,318} 30,616 | 284,578 | 247,452 { 1,637,148 | 1,254,059 | 800, 424

3,058 4166| 26703 82| 22| 2065| 1796| 1,1882] 02| 550.9

Tasurs || s2e | 3o1,404 96| 1811| 7.211| 25,79 | 140,194 | 142,078 | 89,132

208,03 || 37,08 | 360,98) 1151 o204 | so000| 266 158.023| 153088 | 43,02

La0.2]] w47} 1,35 " 78] s08| 10.7| eoLs| es4| 160.3

Ares sctually reporting......... wo | 22 || wauz| 2see| L4o1| 2,18 | 3628 | 20,665 123,683 | 78,67 | 21,631
Estimated total............... o) as26] 4s,00] mnrl zus! amo| 47| anom| 1seer2| ooses| 287
Rate per 100,000 fnhabitants. _|--.......... was|l 113.8 4.8 s.6] 100] 130| ss2| 4m4| o237| T8

1 Population is Bureau of the Census provisional estimates as of July 1, 1969,

3 Violent crime is offenses of murder, forcible rape, robbery and aggravated assault; property crime is offenses of burglary, larceny $50 and over and auto
thett.

3 The percentage representing area actually reporting will not coincide with the ratio between reported and estimated crime totals since these data represent
the sum of the calculations for individual states which have varying populations, portions reporting and crime rates.

8Uniform Crime Reports for the United States - 1969,
op. cit., p. 56.

Comparisons of Index erimes in the United States fer 1960-69

are presented in Table 3,

Analyses of crime in the United States are for the
most part based upon these statistical presentations of the
UCR. Some of the inadequacies of these reports have been
considered here. Table 4 compares rates of cpime for Index
offenses against the person as reported by the UCR with rates
for the same offenses indicated by the survey done for the

National Commission on the Causes and Prevention of Violence
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TASLE 3
Index of Crime, United States, 1960-692
Mutrder
Total Violent *| Property * | and non- | Forcible Aggra- Larcen Auto
Population ? Crime crime crime |negligent| rape |Robbery| vated | Burglary | $50an theft
Index man- assault over
slaughter
Number of offenses:
1960—179,323,175 ..o umcvemenmnnnncen 2,014,600 | 285,200 | 1,729,400 9,000 | 16,860 | 107,390 | 152,000 897, 400 506,200 | 325,700
1961—182,953,000 . ._cccmmemcnaeeenann 2,082,400 | 286,100 { 3,796, 300 8,630 16,890 | 106,210 | 154,400 934, 200 528, 500 333, 500
1962—185,822,000 . ..o e e 2,213,600 | 298,200 | 1,915,400 8,430 17,210 | 110,390 | 162,100 978, 200 573,100 364, 300
1963—188, 531,000 .o aeeneeee 2,435,900 | 313,400 | 2,122,500 8,530 17,310 | 115,880 | 171,600 | 1,068,800 648, 500 405, 200
1964—191,334,000 oo oemeoacaann 2,755,000 { 360,100 | 2,395,000 9,250 21,020 | 129,830 ( 200,000 [ 1,133,600 732,000 | 469,300
1965—193,818,000 . _. ..o eeienan 2,930,200 § 353,100 | 2,547,200 9,850 22,970 [ 138,100 | 212,100 | 1,261,800 792, 300 493,100
1966198, 857,000 . ...ccumeeanacccanan 3,264,200 ] 425,400 | 2,838,800 10,920 25,330 [ 157,320 | 231,800 | 1,387,200 894, 600 557,000
1967—197,864,000 ... o cereeeeaeeaee 3,802,300 ] 494,600 | 3,307,700 ] 12,€80) 27,100 ] 202,050 { 253,300 | 1,605,700 | 1,047,100 | 654,900
1968193, 861,000 ....cmmeoneecncennnne 4,466,600 | 558,800 | 3,877,700 1 13,650 | 31,060 261,730 ( 282,400 | 1,828,900 1,271,100 | 777,800
1969—201,921,000 . ____oeoceeane 4,989,700 | 655,100 | 4,334,700 § 14,590 | 36,470 | 297,580 | 306,420 | 1,949,800 | 1,512,900 | 871,900
Percent change 1960-19699 ............ +M7.7} +120.7 +150.61 4621 +1163| +177.1} +101.6 +117.3 +198.9 | +167.7
Rate per 100,000 inhabitants: # :

1060 1,123.4 159.0 964. ¢ 5.0 9.4 59.9 87 500.5 2823 18L8
1961 1,138.2 156.4 961.8 [ % 9.2 8.1 844 510.8 28.9 182.3
1962 1,191.2. 160.5 1,030.8 45 9.3 59.4 87.3 §26.4 308.4 196.0
1963 1,202.0 166.2. 1,125.8 4.5 9.2 6.5 9.0 566.9 4.0 29
1964 .. 1,439.9 188.2 1,257 4.8 11.0 67.9 10L5 623.8 382.6 245.3
1965 1,511.9 197.6 1,314.2 5.1 1.9 n.3 109.5 651.0 408.8 254.4
1966 1, 666.6 2172 1,449.4 5.6 129 80.3 118.4 708.3 458.8 2844
1967 1,927 250.0 1,670.7 6.1 13.7 102.1 128.0 811.5 529.2 331.0
1968 2,248 294.6 1,940.2 68 15,5 131.0 L3 015.1 636.0 389.1
1969 ‘2,411 324.4- 2,146.7 7.2 18.1 147.4 151.8 965.6 749.3 431.8
Percent change 1960-19698 ... +120.01 +104.0 +122.6 | +44.0| +92.6| +146.1| +79.2 +92.9 +165.4 | +137.8

1 Population {s Bureau of the Census provisional estimates as of July 1, except Apr. 1, 1960, Census,
1 Violent crime is offenses of murder, forcible rape, robbery and aggravated assault, Property crime is offenses of burglary, larceny $50 and over and auto

theft.

3 Percent change and crime rates calculated prior to rounding number of offenses. Revised estimates and rates based on changes in reporiing practices.

&Uniform Crime Reports for the United States « 1969, op. cit., pe 57.

by the National Opinion Research Center (NORC) at the Univer-
sity of Chicago. As indicated in Table L, the 196? victim
rate for the four violent Index crimes was almost double the
comparable UCR rate,

Some doubt exists then, that the crime statistics
presented in the UCR accurately reflect the true incidence
of crime in the United States, Even though all crime may
not be reported it does seem that due to the greater efforts
that have been made to improve the reporting of crime that

the crime reported 1s coming closer to approximating the
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TABLE )

Comparison of NORC and UCR Rates
(per 100,000 population)

NORC surveg UCR rateb
Index crimes 1965-1966 for 1965
Criminal homicide 3.0 5.1
Forcible rape 2.5 11.6
Robbery 94.0 61.4
Aggravated assault 218.3 106.6
Total violence . 357.8 18,7

8Philip H. Ennis, Criminal Victimization in the United
States: A Revort of a National Survey, University of Chica-
go: National Opinion Research Center, Field Surveys II
(Washington: Government Printing Office), 1967), p. 8;
reprinted in Crimes of Violence, obn. cit., p. 20.

bUniform Crime Reports for the United States - 1965,

op. cit., p. o1,

occurence of crime. This presents the interesting phenom-
enon that much of the crime increase, brought to the atten-
tlon of the public through the UCR, may be a perceptual
increase rather than an absolute increase. As more sophis=-
tication is realized in reporting crime, more crime that
occurs gets reported. This does not necessarily mean that
more crime occurs, Added to thls is the aforementioned
dramaturgic style of presenting erime statistics to the pub-

lie. It is somewhat paradoxical then that from the UCR
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there may be greater concern for safety resulting than is
warranted by what is reported while at the same time that
which is reported is said not to represent things nearly
as bad as they really are, Wwith the same reporting conven-
tions vsed by the FBI, its UCR might produce general panie
if the crime reported should equal that which is alleged
to really occur,

Costs of Crime., If the amount of crime were known it

would aid in figuring the costs of crime. Without knowing
how much ecrime occurs or the degree of the impact of vari-
ous crimes, it is not possible to accurately measure crime
loss.
Lack of adeqguate victim-statlstics is one reason
for our lack of knowledge about the cost of crime,

For decades there has been a deep concern about crime,

The public is shocked by crime waves, People and

politicians talk about a "war" against crime. Crime

has become the favorite news topic after -economics,

There is a boom in public interest in crime. However,

we just don't know how heavy a burden crime is upon

Awmerican sggéety. The total loss caused by crime is

not known,

It is possible to suggest various kinds of loss that
result.from crime, if not possible presently to measure
that loss., There are losses that do not result from the
individual being a victim of crime but that result from
his fear of becoming such, as discussed above. These

losses include lost opportunities for engaging in social,

198 tephen Schafer, T™e Victim and His Criminal: A

Study in Functional Responsibility (New York: Random
House, 196F), pp. 61-62,
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cultural, economic, recreational, and leisure pursuits.
There has been no attempt to assign a monetary value to
these losses. How would one go about evaluating in fiscal
terms the cost of an eroding sense of well-being among the
public or a declining sense of community? These are per-
haps the most fundamental losses that we suffer, both indi=-
vidually and collectively, It may well be then that our
greatest losses are not subject to a monetary evaluation,

There are certain costs and certain losses for which
estimates have been made, There are the institutional
costs which society bears to create and maintain correc-
tional programs; there are the costs of law enforcement
and the administration of criminal justice; and there are
the costs of repairing or attending to the victims of crime
and thelr families,

In 1965, losses suffered through willful homicide,
based simply on the potential earnings of the deceased
amounted to about seven-hundred-fifty million dollars.lg?
Loss through injury sustained through criminal assauvlt
are much harder to estimate. "At present there are no
reliable data available either as to the number of cases

200

in which injury occurs or the degree of injury involved."

These losses would include lost earning capacity, cost of

199Task Force Report: Crime and Its Impact--An Assess-
ment. OD. cit., p. u—;.

2007y,44,
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medical treatment, time lost from work, and miscellaneous
expenses that always seem to accompany personal injury.
"If a 1lcss of one week's wages of $100 and medical bills
of $250 were assumed for each victim hospitalized and a

total loss of $50 for each victim injured but not hospita-

. 201
1ized, the total loss in 1965 would be around $65 million.,"

Costs for corrections, including institutional costs,
such as parole, probation, and rehabilitation, came to a

grand total for local, state, and natlional jurisdictions,

in 1965, of one-billion and thirty-four million dollars,292

The breakdown of spending among governments was: '"local:
$343M; State: $632M; Federal: $59M,w03

Institutional costs predominate--taking about 80
percent of all State and local expenditures, While
no figures on correctional expendltures by function
are available, staff, guards, and custodians make up
62.6 percent of all non-Federal operation personnel,
business and supporting services 27.8 percent, and
personnel, business and supporting services 27.8
percent, and personnel involved in treatment Sﬁmed
directly at rehabilitation only 9.5 percent,?

This classification of costs presents a rather revealing.

reflection of public attitudes about the haﬁdling of pris-
oners, Keeping the prisoner locked up as punishment would
seem to be the chief objective of our "corrections" policy.

Continuvation of present trends would mean the
doubling of public expenditures for law enforcement
and the criminal justice system from 1965 to 1975.
In absolute amounts, expenditures, . . . would increase
from $4.6 billion in 1965 to %9 billion by 1975.
These figures deal onlg gith the police, court and
corrections functions.20

2011p1q, 2021pid., p. 54. 2931pia. 20U1pig,
2051414,, pp. 55-56.
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As the crime problem becomes more serious, it becomes
increasingly difficult to adequately staff positions related
to preserving public safety. This is partly the result of
not being able to offer sufficient financial incentives but
it also no soubt is partly the result of law enforcement
becoming more hazardous,

During the 10-year period 1960 to 1969 there were

561 law enforcement officers feloniously murdered

while protecting 1ife and property.20g In 1969, there

were 35,202 assaults on police officers, 11,949 result-

ing in injury.207 Eighty-six police officgrs, a 3~

percent increase over 1968, were killed.20

The impact of crime then has many ramifications. Some
of them ére better understood than others; all would appear
to be destructive not only to the individuals directly or
indirectly involved but to the whole society. These esti-
mates and projections of some of the costs of crime give
some indication of the severity of the burdens imposed upon
society by crime, They would seem to only bear heavier
upon society as time passes unless basic, underlying prob-
lems are faced with the application of resources sufficient
to solve them, It is felt by some that one of the chief
impediments to making the resources available to try to

solve these problems is a public attitude made unfavorable

partly by the state's neglecting victims of crime, The

206y Lorm Crime Reports for the United States - 1969,
op. cit., p. 45.

2071p14,, p. 150. 2981pid., p. L3.




11
adoption of a program to comoensate victims of crime is
seen és a necessary step in changing public attitudes
regarding public expenditures to overcome problems that
foster crime., Untll the state does something for the
victims of crime, 1t is contended, there will continue

to be resistance to spending programs that are imagined by

the public to reward the criminal.



CHAPTER III

AN ANALYTIC EXAMINATION AND EVALUATION OF THE ADOPTION AND
ADMINISTRATION OF CRIME COMPENSATION PROGRAMS IN THE
UNITED STATES, GREAT BRITAIN, AND NEW ZEALAND

Favoring Adoption

Little opposition to the adoption of compensation plans
has developed, either to the principle of compensating vic-
tims of crime or the proposal that government should provide
such compensation, Another favorable factor has been a
receptive legislative mood, It seems likely, except for thé
current economic difficulties that our governments are exper-
iencing, that this favorable legislative mood would have pro=
duced additional adoptions. "I woula have to say that prob-
ably the economics, namely, the cost is what is holding up
many states aﬁa I know that in many instances it is so."209
Prior to the adoption of a compensation plan by New York,
State Attorney General Louils J., Lefkowltz expressed optimlsm
about chances for such legislation. "The Legislature," he

said, s in a mood to do something,"Z0

209Stan1ey L, Van Rensselaer, Chairman of the Crime
Victims Compensation Board of New York and Co-Chairman of
the International Association of Criminal Injuries Compen-
sation Boards. Letter of Jan. 31, 1972.

210New York Times, Jan. 15, 1966, 17:3,

115
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A factor favorable to adoption of compensation plans
is that public officlals desire to do something that will
be favorably received by the public, It would seem natu=-
ral then that harried legislators would warmly embrace a
new program desired by the public and which has no signif-
fcant public opposition. This was put very well by Lord
Mancroft when the proposed British plan was being debated
in Parliament:

I do not think I am gulilty of wild or extrava-
gant language or unnecessary hyperbole if I say that
the popularity of the Government is not at the moment
at its zenlth, Fervent supporters of the Government
such as myself frequently pray that the Government
should be given more chances to do somsthing which
is both gopular and right. My Lords, here is thelr
chance, 211
That the public does favor the adoption of a public

compensation program to compensate victims of crime was
shown in a Gallup poll survey conducted toward the end of
1965, Sixty-two percent favored compensation; twenty-nine

percent did not; and nine percent expressed no opinion.212

-

This is certainly a very strong indication of supéort.

21lgreat, Britain, "Crimes of Violence: Compensation
for Vietims," Parliasmentary Debates (Lords), 2,5 (Dec. 5,
1962), col. 260,

' 212Ga11up Political Index, "Compensation for Crime Vic-
tims,"” Report No, 5 (Princeton, N, J.: American Institute
of PublIc Opinion, Oct. 1965), p. 21,
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The emergence and the extraordinary recent populare
ity of schemes to comoensate victims of violent crimes
can be most readily understocd as a response to the
ever increasing degrees of anonymity, urban living,
Juvenile precocity, social change, and other crime=-
related_factors in American society and throughout the
world,213

Added to these favorable considerations is the reality that
compensation programs are not too difficult to institute,
relative to other things that governments do.

Programs calling for compensation to victims of violent
crime are a relatively easy social and political goal,
much easier than plans to compensate victims of circum-
stances which might reasonably be related to their own
lack of intelligence or care, or even to their inad-
vertent misfortune at the hands of natural phenomena,
such as lightening.?2

Forces Unfavorable to Adoption

Although Senator Ralph Yarborought's four bills to
create a compensation program for areas within national
jurisdiction became the objects of considerable and fave
orable academic consideration, politically, they never
got off the ground. "The major political roadblock to such
legislation 1i;s in the geographical distribution of cri;ne."215
The point is well taken that differentials in the geographic
distribution of crime mieht also lead to differentlals in

the geographic spresd of crime comoensation support., Here

213Tgsk Force Report: Crime and Its Impact--An Assess-
ment, ob. cit., p. 157.

2l1p14., pp. 157-158.
21514e1p for the Victim," Newsweek, June 23, 1969, p. 59.
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again one is dealing with perceptions and there would
certainly have to be a distinction drawn between the sup-
port of rural publics or their opposition and the support
or opposition of rurally elected leglslators and their
counterparts in metropolitan areas. The Gallup poli survey
showed that, with regard to variation in community size,
that residents of rural areas approved compensation by
sixty-six percent whereas residents of metropolitan areas
approved compensation by fifty-nine percent.216 No reasons
for the high level of rural support and the difference in'
rural-metropolitan support are indicated, It does seem

plausible however that legislators from rural areas might

oppose crime compensation programs hecause of their not
wanting the burden of absorbing the costs of crime shifted
partly to their rural constituents.217 Since each member
of the body politic does not run the same risk of becoming
a victim of crime, more is involved than simply broadening
the base of risk sharing to lnclude all members of the com-
munity. "Compensation would inevitably redistribute the
costs of crime from some groups which at present bear a
heavy portion of those costs to others on which they fall

more lightly."218

2166a110p Political Index, loc, cit,

217This reaction on the part of rural leglslators has
been observed by Joseph Pickus, Chairman, Criminal Injuries
Compensation Board of Maryland, Letter of Feb, 29, 1972,

218"Compensation for Victims of Crime," University of
Chicago Law Review, loc, cit,
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Table 5 1llustrates this point that significant differ-
ences do exist in the crime rate throughout the United
States., Reflecting an understanding that crime compensation
programs supported from general tax revenues would reswvlt
in shifting the incidence of the hurden of crime, the Gallup
survey found that the higher a person's income, the less

likely was he to support a crime compensation program.219

TABLE S

Crime Rate by Area, 19692
(rate per 100,000 inhabitants)

Area
Index Offcnses
.C rime Inde o Total Citles Sub-
U.5. over urban Rural
250,000

Total..ceueeenecanannnnnens 2,471.1 | 4,824.7| 1,908 858.6

Violent...ooeaacacoeoncnnes 3244 859.7 162,6 113.8

Propettyec.-eecececennannn 2146.7 ) 3,965.0) 1,782 744.8
Muarder.....o..... . .............. 7.2 15,7 3.1 5.6
Forclble rape.....ccoceeniennnnnn 18.1 37.9 13.7 10.0 .
Robbery..ecemceennnemncecaanc.s 4.4 487.3% 50. 4 13.0
Aggravated assault 151.8 318.6 9.7 85,2
Burglary...oceenuceenoan 965.6 | 1,752.1 | 8046 408. 4
Larceny $50and over............ 749.3 | 1,165.3 700, 8 3.7
Autotheft. . ..ooecaencacenennans] 431.8 | 1,040.6 N2 2.8

- 8Upiform Crime Reports for the -
gnited States - 1969, op. cit., D.

Opposition might for the reasons considerea above, he
expected to come primarily from legislators serving rural
constituents and from those who percelve that a compensa=-
tion program might be financially detrimental to them,

Opposition might conceivably come also from those who,

219Gallup Political Index, loc. cit.
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while they have no particular opposition to crime compen-
sation orograms themselves, do oppose new programs because
of their general opposition to the exvansion of the role of

governnment,

Costs of Compensation Programs

Certainly one of the chief political considerations
that will be weighed by policy makers thinking about the
adoption of crime compensation programs is the cost of such
a program, Reflecting the concern of this study to provide
information to policy makers within the United States that
will assist them in evaluating specific aspects of crime
compensation programs, the costs of these programs to the
states in the United States that have operational programs
will be e#amined here., These states are California, New
York, Maryland, Hawaii, Massachusetts, and Nevada. The
costs presented include those of the most recent year for
which complete data is available for each jurisdiction.

The California State Board of Control, which adminis-
ters California's victim compensation program, made 130
awards in fiscal 1969-70.220 The total cost of these
awards was £167,235.01. The average cost was $1,286.42.

To help pay for these awards California levies a special

fine vpon those convicted of committing a crime of violence

220Ca11fornia, State Board of Control, iHonthly Activ=-
ity: Victims of Violent Crimes Claims, Fiscal Year 1969-70
(Mimeographed).
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22l The record of

that has caused personal injury or death,
receipts going to the Indemnity Fund following the enactment
of this statute are quite interesting. The small amounts

of these receipts support contentions noted earlier that
those who are found gullty of committing crimes of personal

violence are, as a class, without means. The receipts and

22
expenditures of the Indemnity Fund have been as follows:

: 1965-66 F.Y, 1966-67 F. Y, 1967-68 F.Y,
Receipts $551 $5,500 $4,520
Expenditures -—- ——- 6,997

1968-69 F.Y. 1969-70 F.Y. 1970-71 F,Y,
Receipts $3,316 L., 797 $ 626
Expenditures 5,728 5,080 1,414

In 1970, the New York Crime Victims Compensation Board
223

made 1458 awards to victims of crimes of violence.

2210a11fornia, Govt. Code, Chapt. 5, art. 1, sec.
1396l: "Upon conviction of a person of a crime of violence
committed in the State of California resulting in the injury
or death of another person who was a resident of the State
of California at the time the crime -was committed, the court
shall take into consideration the defendant's economic con=-
dition, and unless it finds such action will cause the fam=-
ily of the defendant to be dependent on public welfare, may,
in addition to any other penalty, order the defendant to
pay a fine commensurate in amount with the offense committed.
The fine shall be deposited in the indemnity Fund in the
State Treasuvry, which is herety continued in existence, and
the proceeds in suvch fund shall be avallable for appropria-
tion ty the Legislature to indemnify persons filing claims
pursuant to this chapter,"

222Letter from Houston I. Flournoy, Controller, State
of California, Aug. 13, 1971.

223The data for New York is taken from and calculated
from New York, 1970 Fourth Annual Recort of the Crime Vic=-
jgmgTCompensation Board, Leg. Doc. (1971) No. 95 (April 1,
1971).
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These included 100 awards for death claims, 112 awards in
which periodic payments were made, and 246 lump-sum pay-
ments for injuries. The average lump-sum award was for
$1,930:00; the average death award was $2,040.00; and the
average protracted claim award was $3,,4,50,00, Total lump-
sum awards amounted to $474,780.00; total death awards
amounted to $20l;,000.00; and total protracted claim awards
amounted to $386,000.00. The total cost of the New York
crime compensation program for 1970 was $1,06l,780.00.

The Criminal Injuries Compensation Commission of
Hawaii made 121 awards in 1970.22h The average award was
for $2,167.58, - The total awards amounted to $262,157.1k.

In Maryland, in fiscal year 1970-71, the Criminal
Injuries Compensation Board made 111 awards.225 The lump-
sum awards averaged $1,850,00; death awards averaged
$2,00,00; and periodic payments in protracted claims
awards averaged $1,625,00., The averages for death awards
and protracted .awards represent only the costs for the
fiscal year and not the total amount of the éwards, which
may or may not continue in subseqvent fiscal years. Total
lump-sum awards amounted to $120,971.05; total protracted

awards, including death awards and periodic payments,

22&Hawaii, Third Report of the Crimipnal Injuries
Comoensation Commission, Dec., 22, 1970.

225Maryland, Second Report of the Criminal Injuries
Compensation Board, July 1b, 1971,
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amounted to §5R8,2R3,36., The total costs for fiscal 1970-71
were $622,074.41., In Maryland, as in California, an effort
has been made to collect money from those convicted of com-
mitting crimes to be usedvto help finance the costs of making
awards through the crime compensation program.226 The
$5.00 cost imposed upon those who have been convicted of
committing crimes in Haryland, as noted in the language of
the statute, is not limited to those who have been found
guilty of committing crimes of violence, It is imposed
generally for conviction of any crime by any judge in Mary-
land, As might be eXpected, this provision has produced

much more money than California's similar provision. The

amounts collected under the Maryland statute have been as

follows:227
Fiscal Year 1969 $118,958.60
Fiscal Year 1970 135,438.75
Fiscal Year 1971 121,993.68

As in California, the effort in Maryland to finance its
crime compensation program awards from the proceeds of

special costs or fees imposed in the criminal process has

226Mary1and, Annotated Code of Maryland, art. 264,
sec. 17: "wWhere any person is convicted after July 1, 1968,
of any crime by any judge, or trial magistrate, with crimi-
nal jurisdiction, there shall be imposed as additional cost,
in the case, in addition to any other costs required to be
imposed by law, the sum of five dollars (§5). All such sums
shall be paid over to the Comptroller of the State to be
deposited in the general funds of the State. . « o Crime as
used in this section does include violations of Articles
662 (Motor Vehicles) or 66C (Natural Resources) of this Code."
227Letter from E, V, Schoonmaker, Accountant, Comptrol-
ler of the Treasury, State of Maryland, Aug., 17, 1971.
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been only partially successful, For fiscal year 1971, with
the same number of convictions in Maryland, the speéial cost
would have had to have been over $25,00 per conviction to
have fully supported Maryland's crime compensation program,
Massachusetts is the only state that has assighed
the administration of its crime compensation program to its
courts, There, the district court judges administer the
compensation program. Only summary accounts are kept of the
handling of claims under tlagsachusetts' crime combensation
program; The office of the Attorney General of Massachu-
getts supplied the following information for oublication

in the Fourteenth Revort of the Supreme Judicial Court for

the Commonwealth of Massachusetts:

55 cases were filed in the year ending July 30, 1969;
129, in the next twelve months; 88, in the period from
July 1, 1970, to April 26, 1971. As of March 30,
1971, awards have totalled £80,460, Sixty-five cases
have been closed, Of this number 62 awgggs were
granted, or an average award of $1,298,

By Avgust 16, 1971, the total payments to victims of violent
erimes under Massachusetts' crime compensation program had
reached $113,310.76.229 Legislative aporopriations for
Massachusetts' crime compensation program have been in the

following amounts: 1969, %1,000,00; 1970, $30,000,00;

228Letter from Richard D. Gerould, Executive Secre-
tary, Supreme Judicial Court for the Commonwealth of lMass-
achusetts, Sept. 1, 1971.
229 -
Letter from Robert Q. Crane, Treasurer and Recelver
General, The Comwonwealth of Massachusetts, Auvug. 16, 1971.
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1971, $65,000,00; 1972, $25,000.00, Total appropriations
have amounted to 35121,000.00.'230 |

In Nevada, the Board of Examiners administers that
state's limited "citizenship" compensation program. There,
compensation is awarded only for injuries or death sustained
while "attempting to prevent the commission of a crime or
to arrest a suspected criminal or while aiding or attempting
to aid a police officer to do so."231 As of August l, 1971,
only four awards had been made under this program. Three
awards of #5,000,00 each and one of 59,00 had been made.232
"0f the three maximum awards, injury resulted from gunshot
wounds while attempting to prevent an armed robbery. The
claimant awarded special damages was the result of knife
wounds sustained while attempting to prevent an assault."233

There are many factors that will have an impact upon
the costs of a program to compensate victims of crime. The
nature of the program itself, including exclusions, limita-
tions, and terms'of eligibility, will be a significant
factor. The total population and age distribution of that
population within a particular jurisdiction will be influ-

ential. The volume of crime and the kinds of crimes com=

2301pi4,
231Nevada, Revised Statutes, Chapt. 217, sec. 217.070.

232Letter from Howard E, Barrett, Clerk, Board of
Examiners, State of Nevada, Auvg. 4, 1971,

2331p14. ’
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mitted, influenced by the degree of urbanization, and the
socio-economic characteristics of the population wiﬁhin a
jurisdiction will affect the costs, Other factors include
the administrative interpretations and application of the
provisions of the crime compensation orogram and thé public's
awareness of the compensation program and the willingness of
crime victims to file claims for awards. Those states that
have had experlence with crime compensation programs have
found that the number of claims filed increases dramatically
once thé existence of the program becomes generally known,

By scrutinizing the provisions of the crime compensation
programs of the- states whose costs are reported here and by
making comparisons of the factors mentioned above that are
most likely to influence program costs, states that are con-
templating the adoption of their own crime compensation
programs should be able to gain some‘appreciation of their
approximate program costs.

National Politics: Its Tmpact uoon the Future
of State Crime Comrensation Prograwms.

Recent events indicste that crime compensation pro-
graus will become an issue between the major politicel
parties before the 1972 presidential election. It now
appears that the Democrats will be sponsoring a drive to
have such a program adopted at the national level to apply
to those areas within the national jurisdiction and, through

a grant-in-aid program, to have additional crime compensa-
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tion programs adopted by states. Prominent Democrats who
have recently indicated support of programs to compensate
victims of crimes of violence include Senator Edward M.
Kennedy; Senate majority leader, Mike Mansfield; and Sena-
tor John L, McClellan.23u The Nixon administration, alleg-
edly for financial reasons, does not now support crime com-
pensation programs that would go beyond making payments to
families of policemen slain in the line of duty.235 This
partisan differgpce of opinion could give the Democrats an
tssue which would be equally attractive to the liberals and
conservatives of the party. It may provide the Democrats
with a much needed rallying point in their efforts to counter
the Nixon administration's law-and-order emphasis, Senator
McClellan, who is Chairman of the Senate Subcommittee on
Criminal Law and Procedures has said that this subcommittee
will give serious consideration to cr}me compensation pro-

grams early in 1972.236

It recently began holding hearings
on this subject. Senator McClellan recehfly spoke_of the-
concept of ccmpensating victims of crimes of violence as
"an idea whose time has come."23! There is also support

for national legislation in this area from the state

level., Appearing before the Senate Subcommittee on Crimi-

23hSee,New York Times, Dec. 1, 1971.

2351p1a,  2361p14.
237p1buouerone Journal, Dec., 12, 1971, G-8,
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nal Law and Procedures in November, 1971, Stanley L. Van
Rensselaer, Chairman of New York's Crime Victims Compensa-
tion Board, and Governor Marvin Mandel of Maryland both
urged the passage of a national grant-in-aid program to
enable more states to adopt crime compensation progfams.
As noted above, the programs of the states represented by
these two spokesmen are the two biggest programs in the
United States, in terms of claims and awards.,

Should the consideration of programs to compensate
victims‘of crimes of violence get caught up in the politi-
cal whirlwind of national politics, as it now appears
likely to, it may well blossom into an issue of considera-
ble political consequence. It would seem most advantageous,
from the point of view of one who is interested in there

being more future program adoptions, for this to happen.

Choosing an Agency to Administer the
Crime Compensation Program

<.

The Decision to Assign Administration to an
Existing Body or to Create a New Body

There are no clear=cut indices of performance that
result In the avtomatic assignment of the administration
of a victim compensation plan either to newly created

agencles or exlsting agencles, administrative or judiclal,

238New York Times, Dec. 1, 1971.
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The public bureaucracy is an expression of Amer-
lcan needs as perceived and translated into action by
people whose concepts of administrative ldeas and forms
rest on American values and assumptions. Modern Amer-
lcans who design and operate bureaucracies to fight
crime or lower the death rate or guard against exces-
give concentrations of economic power or advance civil
rights do not work from a primeval beginning. Rather
they function in a network of past experience, present
circumstances, and future possibilities,239

In its Model Act, the Council of State Governments suggests
as Alternate I the establishment of a Criminal Injuries
Compensation Board and as Alternate II the use of a court.guo
Here, as elsewhere, one is faced with choosing from among
different combinations of advantages and disadvantages.
"Neither courts nor administrative agencies are without
disadvantages, yet each possesses certain advantages that

the other does not,"2ll

The desire to achlieve certain advantages and tb avold
certaln disadvantages has led the jurisdictions here being
considered to variously adopt one or another way of adminis-
tering their crime compensation programs. These adoption;
and rationaliza%ions put forward to support them,-fogether

with some critical evaluations, will be considered below.

239%orman John Powell, Responsible Public Bureaucracy
in the United States (Boston: Allyn and Sacon, L1967), p. 165

2L"O"Compensmtion for Victims of Crime," Suggested State
Legislation, XXVI (1967), A-ljl==A-l2,

2W1yichael P, Smodish, "Bub What About the Victim? The
Foresaken Man in American Criminal Law," University of Florida
Law Review, XXII (Summer 1969), p. 13.
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Use of the Courts. Many reasons have been suggested why it would

be prefereable or not to assign the administration of a crime compensa-
tion program to courts. Of those jurisdictions here considered, only

the state of Massachusetts has chosen the courts to administer a compen-

sation program.242

For some, courts are to be preferred due to the nature of the work

to be done and the feeling that its judicial aspects should be empha-

sized:

The money damages award for injuries suffered by the
victim of a crime properly belongs within the province of
courts, and juries. . . . A commission that sits in session
and hears a large number of cases will soon lose its per-
spective and false and improper standards may be esta-
blished. As the volume of cases increases, so will insti-
tutionalization. . . . The fresh view of ever-changing
juries can preserve the integrity of adequate compensation
for victims of crimes, that is, remedy in direct proportion
to the wrong. '

For others, there is an objection to expanding the administrative
agencies in government, if not to expanding the role or tasks of govern-
ment. "I share . . . the legal laymen's instinct," noted The Lord
Bishop of Chester, "against a proliferation of special tribunals to

deal with particular matters in judicial cases. If it is possible for

242Massachusetts, Compensation of Victims of Violent Crimes,
Annotated Laws (1968), ch. 258A. sec. 2.

243Luis Kutner, "Crime-Torts: Due Process of Compensation for
Crime Victims," Notre Dame Lawyer, XLI (1966), p. 500.




131
the existing courts of the land to deal with this matter I believe that
. w244 '
that would be more desirable.
Very early in modern-day considerations of enacting compensation
programs were the efforts of a committee created by the government in
Great Britain to examine compensation and the practical problems involved
in administering such a scheme. This committee became known as the
Working Party and its Report became the basis of many future inquiries
into compensation programs.245 The Working Party's conclusion regarding
the administration of a compensation program was that it is pretty much
of a toss~up in choosing between using courts and an administrative
tribunal; "which of those was chosen would depend on the nature of the
_scheme.“246 It was noted however that there are certain needs to be
realized from the administration of a compensation program other than
administrative efficiency and that courts could meet these needs.
For the scheme to be acceptable to public opinion,

claims would need to be determined by some body whose

decisions would command confidence and be immune from

pressures. . . . Decisions by judges carry more weight with '

the public, and from that point of view the courts would be
preferable.247

<.

244 s .
Great Britain, "Crimes of Violence: Compensation for the

Victim," Parliamentary Debates (Lords), 245 (Dec. 5, 1962), col. 271.

2 .
45Great Britain, Compensation for Victims of Crimes of Violence,
Cmnd. 1406, June, 1961.

2861p34., p. 19.

247Ibid.
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This same viewpoint was shared by a special commission created by the

Massachusetts legislature to study compensation for victims of violent
crimes.248 This commission offered many plausible reasons for assigning
the administration of the compensation program to the courts rather than
to administrative tribunals. Several contentions emphasized the judicial
nature of the decisions that must be made in administering a compensation
program and the suitability of using the courts to make these decisions.249
Other contentions that the courts would be preferable in administering
é compensation program were based upon suggestions that courts possess
unique advantages to effectively administer such programs. Among these

alleged advantages in using courts is that "they can insure a greater

uniformity in their interpretations and decisions because they are

bound by custom to follow the principle of stare decisis and the rule
of precedence."250 Also, the point is made that courts are already
staffed with "experienced judges who are disinterested, full-time, leg-

251 ho would provide competence that would

ally trained professionals,
be difficult to duplicate should separate administrative agencies be
established. It was also felt that desirable citizen-government rela-

tionships would more likely be fostered through court administration,

248Massachusetts, The Special Commission on the Compensation of

Victims of Violent Crimes, Report, (July, 1967), p. 18.
249

Ibid., pp. 16-18.
2501114, , p. 18.
251

Ibid., p. 19.
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especially where these cases would be handled in the District
Courts, the citizen would be dealing with a body in his own
neighborhood. . . . The decentralization of our District
Court system would give the handling of these cases a local-
ized character and make the adjudicating body more accessible
to our citizenry. On the other hand if these cases were
handled by an administrative agency, two alternatives would
exist: (1) either complainants would be forced to go to a
central agency located in Boston which would result in great
inconveniences for many; or (2) a system of branch offices
would have to be set up all over the state which would
greatly increasssghe expense of putting the legislation

into operation.

A long-range concern with the preservation of the judicial trial
was also evidenced by this commission. It was noted that there is a
tendency to move away from the courts and to establish administrative
agencies that employ 1es; rigid rules of evidence.

The danger is that the trend will inevitably erode the inte-
grity of the trial process as we know it today. What is
involved is not only the future migration of still more
cases from the court's jurisdiction, but the contagion of
indifference, at times approaching disdain for the forms of
the judicial trial. How long will the guarantees of the
trial process remain vital if other processes, dealing with
comparable problems, demonstrate the dispensability of
those guarantees. For example, if administrative adjudi~
cation can function while receiving hearsay, how long can
the judicia%ssrial continue to be unaffected by such
experience? .

<.

While these seem to be sound bases for choosing court; to admin-
ister a crime compensation program, there are also many criticisms that
have been directed against using the courts for this purpose. Again,
this seems due to differences in perception and in the priorities

sought through the administration of the scheme. This does not mean

2521p4d., pp. 18-19.

2531p4d., p. 19.
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that the above contentions are necessarily invalid but that others have
different conceptions and attachments to”alternative workiﬁg érrange~
ments. They too may not necessarily be valid or invalid. Very often,
advantages become disadvantages and disadvantages become advantages,
depending upon one's personal slant.

Among the objections to using courts to administer compensation
programs, the ones most typically encountered are:

(1) the substantial additional workload placed upon the courts;

(2) the potential delay in adjudication that seems inherent
in the Judicial process; and

(3) the more rigid setting which usually accompanies judicial
proceedings as compared to the more free-wheeling admin-
istrative proceedings.

That these alleged difficulties may be more imagined than real is evi-
denced by the calculation of the Massachusetts special commission that

compensation cases would increase the case load of its District Courts

by less than one-half of one percent, an insignificant increase.25

Use of an Administrative Body Already-iﬁ Existence. A jurisdiction

creating a crime compensation program may decide to assign its adminis-
tration to an existing administrative agency. Several considerations
might favor this decision. The anticipated case load might be light so

that the performance of additional administrative duties in conjunction

254Glenn Eldon Floyd, "Massachusetts' Plan to Aid Victims of
Crime," Boston niversity Law Review, XLVIII (Summer, 1968), p. 363.
Cf. Robert Childres, '"The Victims," Harper's Magazine, April, 1964,
p. 161; Glenn E. Floyd, 'Victim Compensation Plans, "American Bar
Association Journal, LV (1969), p. 161.

255The Special Commission on the Compensation of Victims of
Violent Crimes, op. cit., p. 17.
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with a compensation program would not be burdensome. Also, there may
be one or more administrative agencies already created that pérform
related tasks so that some desirable degree of experience and performance
has been realized. It might be thought desirable to capitalize on these
resources rather than to try to duplicate them through creatiﬁg a
special, single-function administrative agency to administer the crime
compensation program. The element of cost is certain to be a signifi-
cant consideration and it might be thought best on this account to have
an operating administrative agency assume the administration of the
program.

There are however c;rtain circumspections present in deciding to
utilize existing ddministrative agencies to handle the administratiqn
of the crime compensation program. For one thing, such an agency will
already have a reputation with the public, favorable or unfavorable.
Also, the chief work of the agency may tend to color its handling of
the details of the crime compensation program. California has had ex-
perience with having its crime compensation program administered by two
different, established.administrative agencies: the Department of
Social Welfare and the State Board of Control. The Department of Social
Welfare was first to administer California's crime compensation program.256
Its direction of the program quickly became an object of criticism.
This was partly because the public tended to view the crime compensation
program as a welfare measure because of its being administered by the

Department of Social Welfare.

-

2SGCal. Welfare & Inst'ns. Code, sec. 11211, 1965 Regular
Session, ch. 1549,
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There has already been some indication that the placing
of the compensation program within the jurisdiction of the
Department of Social Welfare might have been in ill-
considered move, particularly in terms of identifying the
new law in the public mind with charity rather than with
legitimate payment of one's due.

Criticism also developed when the Department of Social Welfare, given
the power to establish criteria for eligibility, followed the rules it
had previously promulgated for providing Qelfare to families with de~
pendent children.258 This and other rules of the Department of Social
Welfare, resulted in a rgstricted program, viewed skeptically by the
public. :Noting n;éative attitudes of initial recipients of financial
awards.granted as part of California's crime compensation program,
researchers sugge§ted that if such attitudes continued to manifest
tﬁemselves in later recipients,

it is likely that state authorities will re-examine the

ingredients of the existing program and reorganize them in

order that they may come closer to producing results more

in keeping with their aims and ambitions for victim
compensation.

257Gilbert Geis, "Experimental Design and the Law: A Prospectus
for Research on Victim-Compensation in California,'" California Western
Law Review, II (1966), p. 89.

258Gi1bert Geis and Dorothy Zietz, "California's Program of
Compensation to Crime Victims," The Legal Aid Briefcase, XXV (1966),
Pp. 66-69.

25%1p1d., p. 69.
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This re-examination did occur and it resulted in transferring the
administration of the crime compensation program to the State.Board of
Control.260 The initial California crime compensation program was
passed in the form of two independent legislative acts. One of these
acts created the usual compensation program. The other creatéd a
program to compensate "good Samaritans" who incurred personal injury or
property damage while being of assistance in preventing crime or appre-
hending criminals.261 The compensation of "good Samaritans" was ini-
tially made the responsibility of the State Board of Control so it was
natural that the regular crime compensation program, when taken away

from the Department of Social Welfare, was also put under the juris-

diction of the State Board of Control. When part of the first

260041, Govt. Code (1967), ch. S5, art. 1, sec. 13962, 13963.
The State Board of Control is an administrative board exercising quasi-
judicial powers. Charles L. Harney, Inc. v. State of California (1963)
32 Cal. Rptr. 524, 217 C.A. 2d 77. The Board has the responsibility
for discharging a variety of duties, including the regulation and allow-
ance of expenses to be paid to state employees while traveling on offi-
cial state business, governing the presentation and audit of claims
against the state for which an appropriation has been made or for which
a state fund is available, making financial awards to state. employees
for their contributions toward the improvement of work processes or
their superior work, regulating the use of state-owned motor vehicles,
regulating deductions from the salary or wages of state employees for
the purchase of United States savings bonds or for charitable contribu-
tions, determining the value of services furnished by the state as an
employer to its employees, stopping the payment of warrants drawn with-
out authority of law or for a larger amount than the state actually
owes, exempting state agencies and employees who are required to collect
money owing to the state when the amount is so small as not to justify
the cost of collection, and providing for the disposal of property which
has escheated to the state from the estates of deceased persons. _Cal.
Govt. Code (1967) ch. 2, secs. 13920~13926; ch. 3 secs. 13940-13944;
ch. 4, secs. 13950-13955; 1971 Supp., part 4, ch. 1-4.

26

1Cal. Pen. Code, secs. 13600-03, 1965 Regular Session, ch.

1395.
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compensation program was assigned to the State Board of Control, several

advantages were then cited. These would seem to apply also té the
transfer of the major part of the crime compensation program to the
State Board of Control:

First, the Board of Control has experience with financial

claims against the state. Secondly, because it is an admin-

istrative body the Board's hearings can proceed in a relaxed,

nonadversary setting, allowing for quick and inexpensive

decisions on what will often be routine claims.265
Since the total crime compensation program in California has been admin-
istered by the State Board of Control the kinds of criticisms directed
at the.a&ministration of the program by.the Department of Social Welfare
have not continued. The more successful handling of the compensation
program by the State Board of Control may be due in part to its exper-
ience in handling claims against the state. That the Board has been
able to accommodate itself to the administration of the crime compensa-
tion program, in addition to performing its usual funqtions, would seem
to be partly due to the‘gmall number of clgims for compensation which
have been filed with the Board. From the inception of the Good Samari-
tan Program in 1965, the State Board of Control received only fifty-one

claims through fiscal year 1970--1971.263

After assuming responsibility
for the administration of that part of the crime compensation program
previously handled by the Department of Social Welfare, the claims con-

sidered by the State Board of Control increased but the number of claims

filed per month has never been very great. This is illustrated in Table 6.

262James E. Culhane, "California Enacts Legislation To Aid
Victims of Criminal Viclence," Stanford Law Review, XVIII (Nov. 1965),
p. 267.

263California, State Board of Control, Yearly Activity: Good
Samaritan Program Claims (Mimeographed.)
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TABLE 6

Monthly Activity Victims of Violent Crimes Claims

Nov. 1967 through Aug. 19702

Number of Claims

filed per month Number of Months -

1-10 2

11-20 2
21-30 15
31-40 12
41-50 3

50+ 0

34

aCompiled from California, State Board of Control,
Monthly Activity: Victims of Violent Crimes Claims, Fiscal
Year 1967-68; 1968-69; 1969-70; 1970-71, (Mimeographed.)

In no month has the number of claims filed reached fifty and in only
three months have claims filed exceeded forty-one. As can be seen
above, in the usual month, between twenty-one and forty claims can be
expected. Should the gumber of claims filed increase significantly in
the future, there‘hight conceivably have to be reconsiderations of the
selection of an administrative agency to administer the crime compensa-
tion program. Until that event happens, the State Board of Control
seems likely to perform adequately. Unless specific advantages of a
special crime compensation commission were desired, it would probably
be possible to even handle a greatly increased case load through increas-
ing the staff of the State Board of Control.

As can be seen from California's experiences a certain amount of

caution should be exercised in assigning the administration of a crime
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compensation program to an existing administrative agency. If done with
care however, it might be possible for a jurisdiction to satisfy itself
by selecting an existing agency to administer its crime compensation

program,

Creation of a New Crime Compensation Board. The most popular, in

terms of adoptions, of the alternative ways of administering crime com-

pensation programs is the creation of a new administrative tribunal.

Of the jurisdictions here considered, New York,264 Maryland,265 Hawaii,266
e . 267 268 . -

Great Britain, and New Zealand have chosen to assign the adminis-

tration of their programs to new administrative boards. Among the ad-

vantages that lie with the selection of a new administrative agency to

handle the compensation program are flexibility,269 wide discretion,270

and quick handling of claims.271

264New York, McKinney's Consolidated Laws of New York Annotated,
Book 18, Executive Law, Art. 22, sec. 622.- -

26SMaryland, Annotated Code of Maryland, Art. 26, sec. 3.

266Hawaiij Hawaii Revised Statutes, Vol. 4, ch. 351, sec. 351-11.

267Great Britain, Compensation for Victims of Crimes of Violence,

Cmnd. 2323, March 1964, sec. 9.

26.8New Zealand, Statutes of New Zealand, 1963, No. 134, sec. 4.

269"Compensation to Victims of Violent Crimes," Northwestern
University Law Review, LXI (1966), p. 103.

270Great Britain, "Crimes of Violence: Compensation for Victims,"
Parliamentary Debates (Lords), 245 (Dec. 5, 1962), col. 294 (Remarks of
Viscount Colville of Culross).

271A Report by Justice (Society), Compensation for Victims of
Crimes of Violence, (London: Stevens & Sons, 1962), p. 23.
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1]
"In addition," it has been suggested, "'through the use of a centralized

and specialized administration, it can secure relatively uniform treat-
ment of applicants and can keep the total of awards within the limited
funds available, while simultaneously assuring all applicants at least

basic protection."272

A "model statute" has also proposed the creation
of a new administration agency to handle its suggested crime compensa-
tion program: "Administration of the Model Act is not given to the
courts for the same reasons that administration of most workman's com~
pensation acts is not; congested court dockets (especially prevalent in
large cities where the bulk of claims will arise) will thus be avoided,
and the Commissioners will be allowed to acquire a familiarity and,

n213 Senator

hopefully, an expertise in the examination of claims.
Ralph W. Yarborough in discussing one of his bills, S. 2155, which would
have created a Violent Crimes Compensation Commission to administer a
crime compensation program within the jurisdiction of the national
government, said:
Let us create an administrative tribunal, seeking to
combine the informality and speed of the justice court with
the flexibility of the FCC . . . . This should be done by

an administrative procedure as informal as possible, sgeci-
fically freed from the precedents of the criminal law. 74

272"Great Britain Approves Compensation Program for Victims of
Criminal Violence," Harvard Law Review, LXXVIII (March-June 1965), p.
1684,

273"A State Statute to Provide Compensation for Innocent Victims
of Violent Crimes," Harvard Journal on Legislation, IV (1966-67), p. 133.

274"We Should Compensate the Victims of Crime," Student Lawyer
Journal, XII (1966), p. 7.
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Countering some of the criticism directed against the proliferation of
governmental agencies and the contention that they tend to gro@ beyond
the demands of substantive need, the point has been made that "if suf-
ficient care is taken in organizing it and setting out its functioms,
the agency should never become a bureaucratic monster."275

For these reasons, some arising from a positive attachment to the
administrative tribunal as an administrative device, some arising from
dissatisfaction with alternatives, the new administrative board or com-
mission has come to be favored as the preferred means of administering
crime compensation programs. The groundwork was prepared of course by
the numerous studies and‘inquiries that were undertaken in Great Britain
prior to its and New Zealand's creation of crime compensation programs

and their selection of new administrative bodies to administer the

programs.

The Crime Compensation Board

The concern here is\with those componénﬁs of the compensation
program that havgkbeen~chosen in the creation of new administrative_
bodies that control membership on those bodies. Those jur;sdictions
that have chosen to utilize existing bodies for the administration of
their compensation programs will not be considered here since the members
of those bodies were not selected, nor were staffing procedures devised,

for their later coming to administer crime compensation programs.

275Robert D. Childres, "Compensation for Criminally Inflicted
Personal Injury," New York University Law Review, XXXIX (1964), p. 464.
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Membership
Specific practices among those jurisdictions under consideration
that are related to membership on crime compensation boards, are pre-
sented in Table 7. Comparisons and critical evaluations of these

practices will be considered below.

How many? The number of members specified to constitute the crime
compensation board is three in all jurisdictions and model statute
recommendations presented in Table 7, except for Great Britain where the
membership is nine. It would seem that tradition has been as great an
influence as anything else in the selection of the three-man tribunal.
No doubt, this has proven to be an acceptable practice and there is no
particular reason to object to the practice being continued here or to
recommend alternatives. Objectively, the number chosen should facili-
tate the working of the board. Depending upon other decisions made,
such as the nature of dividing the work load, the number of claims filed,
and whether the task is viewed as one that is full-time or part-time
for each member, a membership of a different size might be thought
desirable for a particular jurisdiction. Three would seem be a minimum,
considering quorum requirements; more than three would seem to require

justification.

Length of term? Staggered terms? Eligible for succession? These

factors as they are related to one another are significant through their
impact upon the development and maintenance of those abilities and
knowledge that are desirable in facilitating the administration of a

crime compensation program. The rationale offered to support the Model



TABLE 7

CRIME COMPERSATION BOARD MEMBERSHIP

No. of Bd, Length of - Staggered | Subject to : Full-Time or
Nembers flow Chosen Tern (yesrs)' Terns Ro-appt. | Legal Qualifications| Salary | Part-Time Other
; il
New Zealand® 3 Appt. by Cov. Gen. on remdn. ] { 0o yes Chan. only: lawyer, Zxpenses | part-time |[May be removed
of Min. of Justice : 7 yrs, practice by Gov. Gen.
. i only for stated
i ﬁ . ] " cAuses
n +
Great Britata® | ) Appt. by Home Sec. & Sec, of Mot - - yes $60/atteing | part-tise -
i (orig. 6) St. for Scot after consulta- Specified day
tion w/Lord C Chancellor
Rew York® ; 3 Appt. by Cov. ' ? yes yes Ad-lned to practice/Chan.: full-time |Only 2 of same
i law in N.Y./10 Yrs. [528,87%5, pol. party
i members:
! $27,536
Knrylnndd 3 Appt. by Gov. -] yes Mot One member only: Annual Sal-} full-tise ([Only 2 of same
Bpecified admitted to prac, ary as pro- pol. party
law 1u Hd./5 yre vided in
H {mmed. prior to sppt|annual bud- ’:
| ‘ set =
: 4+
Ravait® t 3 Appt. by Cov. 4 yes yea (only 2| One member only: Expenses Not
consv, admitted to prac. plun: $50/ | Specified |No, off. or ewp
terns) before at. S. Ct. day for men- of at. or pol.
for 5 yrs. bers, max. subdiv. is eli~
$6.600/yr.; gible for appt.
' Ctmn.: 338/
. day, max.
$7,200/yx.
Modeld Actf 3 Appt. by Cov. [ ) yes yes no To be set Not May be removed
by Leg. Specified jonly for cause.
Suggested ActS 3 Appt. by Cov. s yes yes One member; an iTo be set Not One member: a
' atty., licensed by Leg. Specified |med. or osteo~
to prac. in et. i pathic phy.
! licensed to
| | prac. in st.
®Nev Zealand, Statutea of New Zealand, 1963, No. 134, secs. A-9.
Great Britain, Criminsl Injuries Compensacion Board, Sixth Report, Cmnd. 44%, Oct. 1970, pars. 1-4, p. 20.
CMev York, McKinney's Consolidated Laws of New York Ammotated, Book 18, Executive Law, Art. 22, sec. 622.
‘H‘ryhnd, Annotated Code of Marvland, Art. 26A, sec. 3.
®Mavatl, Havail Revined Statutes, Vol &, ch. 351, secs. 3S1-11, 351-12.
"'A State Statute to Provide p ton for I Victims of Violent Crimes,” Marvard Jourpal op Legislation, IV (1966-67), pp. 139-140.

Scouncil of State Governmenta, “Compensation for Victims of Crime,” Suggested Btate legislation, XXVI (1967), A-41.



145
Act's suggestions is that "the Act provides for six-year terms which are

staggered in order to provide continuity and time to develop skill in

1276

the handling of the cases. Also, "the Commissioners are allowed to

succeed themselves since this will help to preserve the expertise of the

Commission."277

Senator Ralph W. Yarborough, in an effort to provide a
crime compensation program for the District of Columbia, incorporated
into his bill (S. 2936) staggered terms, eligibility for reappointment,

and an eight year term for commissioners.278

These provisions were dup-
licated in Senator Mike Mansfield's bill (S. 750) which would create a
crime compensation program to compensate victims of crime committed

within the criminal juri;diction of the national government.279

How chosen? There is a consensus that these positions should be
filled via appointment by the governor or other chief administrative

official by and with the consent of the senate.

Professional or educational gualifica;iqns? Professional or

educational qualifications prescribed for members of crime compensation
boards consist of-"legal training and experience." The jurisdictions

for which membership qualifications are prescribed in Table 7, all make

276"A State Statute To Provide Compensation For Innocent Victims
of Violent Crimes," op. cit., p. 140.

277Ibid.

278U.S., Daily Congressional Record, 91st Cong., 2d Sess., 1970
CXVI, No. 151, S14527.

279U.S., Daily Congressional Record, 92d Cong., lst Sess., 1971,
CXVII, No. 16, S1360.
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the practice of law a required qualification for at least one member
and there are no other professional or educational qualifications pre-
scribed. Only in the Suggested Act is it proposed that one ;eﬁﬁer be
a medical or osteopathic physician licensed to practice in the state,
and that plan prescribes that one member be an attorney 1icen§ed to
practice in the state.

There may be very good reasons for emphasizing legal qualifications
but there are objections to this emphasis by some, particularly when it
is carrigd to the_goint of excluding other fields and interests. Prior
to the aJOption of-a crime compensation program in Great Britain, a

study made by lawyers recommended

that the Compensation Board should consist of a legally qual-
ified chairman, a doctor or person able to assist the Board
on medical matters, and a Justice of the Peace, and that one
of these three should be a woman. The chairman should be a
lawyer with practical experience of proceedings before admin-
instrative tribunals. The inclusion of a female member
should minimise any embarrassment which a female claimant
might feel on appearing before in all-male Board.

When the British compensation plan was adopted however, this recommend-
ation was not followed. A board of five, in addition to the chairman,
was created. The<goard members were to be '"legally qualifiéd" and the
chairman was to be "a person of wide legal experience.“281 Objections
were raised to the creation of an all-lawyer board.

I consider that it is a profound mistake that in addition

to a chairman of wide legal experience, the Board is to
include five other members, all of whom are lawyers. . . .

280A Report by Justice (Society), op. cit., p. 23.

281Great Britain, Compensation for Victims of Crimes of Violence,

Cmnd. 2323, March 1964, p. 4.
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However skillful lawyers may be in dealing with the
facts of any case, is it not inevitable that many cases will
depend on local circumstances, on medical knowledge and on
knowledge of everydag life which could more suitably be
provided by others?282

Not long following these remarks, the chairman of Britain's board was
named: "His Honour Kelly Carter, Q. C. Senior Official Referee, aged
65, chairman of Lincoln Quarter Sessions, and ... chairman of the East

Midland Agriculture Land Tribunal from 1948 to 1954 was named chairman

d 1283

of the Criminal Injuries Compensation Boar In little more than a

month the members of the first British board were also appointed. They

wvere:

1. Sir Ronald Loﬁé, solicitor, of Halstead, Essex, and
President of the Law Society 1963-64.

2. Mr. R. H. McDonald Q. C., of Edinburgh, a Scottish
advocate who was admitted to the Faculty of Advocates
in 1946 and '"took silk" in 1957.

3. Sir Ronald Morison, Q. C., a member of both the English
and Scottish Bar, who has served as chairman of the
executive committee of the British Iron and Steel Fed-
eration, the Police Arbitration Tribunal, the depart-
mental committee on the Probation Service and Railway
Staff National Tribunal. o

4, Mr. E. D. Sutcliffe, Q. C., a barrister of the south-
eastern circuit.

5. Mr. G. S. Waller, Q. C., Recorder of Leed5284

An opinion was later offered by Sir Walker Carter, Q. C. (Chairman

of the Board) as to why legal qualifications were prescribed for all

]2

2 “Great Britain, "Crimes of Violence (Compensation for Victims),
Parliamentary Debates (Commons), 694 (May 5, 1964), col. 1195 (remarks
of Mr. Johnson).

283The Times (London), June 25, 1964, 10b.

284The Times (London), August 8, 1964, 4f.




148

members of the Criminal Injuries Compensation Board. '"The scale of

compensation that we are told to award," he said, "is that gi§en by the
courts. That is probably why we are all lawyers, because it is thought
that we know, or are more likely than anybody else to know, how much the

n285 Others

courts would be likely to give if the case came before them.
forecast changes in the qualifications for members of the British board.
"Experience will probably indicate a need,' said Bernard Downey, "for

the apﬁointment of lay members having practical experience of the problems

1286

which are bound to perplex the lawyers before long. These changes

in qualifications have not yet materialized. This may be in part due to
the resourcefulness of éhe lawyer members. "We have armed ourselves,"
said Sir Walker Carter, "with copies of Faber's 'Anatomical Atlas,'
Parr's 'Concise Medical Encyclopaedia' and Gray's 'Anatomy.' We have
done our best with the lst of these three, but it is really too difficult
for us. However, thé Atlas and the Medical Encyclopaedia have enabled
us to translate--we know not whether accurately--the magnificent reports
which are sent in to us. With the aid of those two books we manage to
understand--or wekhopé that we do~-what is the exact nature of the -

injuries."287

285Remarks in an address to The Medico-Legal Society, Jan. 13,
1966, printed as "The Work of the Criminal Injuries Compensation Board,"
Medico-Legal Journal, XXXIV (1966), p. 49.

286Compensating Victims of Violent Crime," The British Journal
of Criminology, V (1965), p. 94.

287"The Work of the Criminal Injuries Compensation Board,"
op. cit., p. 52.
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While it sounds attractive and sensible that a crime compensation
board's membership ought to be representative of a broader spéctrum of
the community than the legal field, on closer examination of the way in
which such boards operate,288 this contention does not seem to be as
vital as it might otherwise be. For example, in Great Britain, there
is no collective meeting of the board members. Single members review
reports submitted to support claims and themselves dispose of most of
the cases. "As the files are completed, they are mailed in groups of
eight to the indiyidual Board members for disposition ‘on the papers.'"289
Should there be a request for a hearing, either by the applicant or the
single member of the boé;d, only three other members of the board will
conduct it.290 Thus there is not the opportunity, that critics of an
all-lawyer board imagine, for there to be a give-and-take discussioﬂ
among board members with deference being given, as the occasion demands,
to diverse learned opinions. In a case such as this,};he need is for
single members who, having certain training, will likely be better able
to perform the tasks in question than someone who has a different kind

of training. This wasAput rather well by Sir Walker Carter. He was

responding to the following question: "Would it not be helpful if at

2880f. John D. Millett, Government and Public Administration

(New York: McGraw-Hill, 1959), p. 442.

289Allen M. Linden, "Victims of Crime and Tort Law," Canadian
Bar Journal, XII (1969), p. 29.

29OGreat Britain, Compensation for Victims of Crimes of Violence,
Cond. 2323, March 1964, p. 7.
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sometime in the future a member of the Board were to have both the legal

and the medical qualification?"291

Sir Walker Carter replied that he was sure it would be
an enormous help for the Board to have a medical member
sitting at hearings. The real difficulty was that 907 of
the cases were dealt with by a single member and never went
further, and in those cases a medical member might not know
quite so much as a lawyer about the scale of damages awarded
by the courts. On the other hand, a legal member had to
refer to the medical books. Whilst doctors were not quite
so good at knowing the scale of damages, lawyers were cer-
tainly nothing like as good as _medical men in understanding
what the injuries really were.

Similarly, in New.Xprk,293 Maryland,294 and California295 claims can be
handled by a single member of the crime compensation tribunal. While
it would seem to be desi;able for the single members of crime compensa-
tion agencies to be generalists, the difficulties that face the membgrs
in reviewing cases can probably be met as well by lawyers as by those
with different specialist training. On the other hand there would seem
to be no good answer to whether it would be preferable to have the

doctor check the law books or to have the lawyer check the medical books.

These are, after all, criminal-injury cases.

<.

291"The Work of the Criminal Injuries Compensation Board,"

op. cit., p. 54.
2921p1d.

293New York, McKinney's Consolidated Laws of New York Annotated,
Book 18, Executive Law, Art. 22, sec. 627.

294Maryland, Annotated Code of Maryland, Art. 26A, sec. 8.

29"Cali’fornia, West's Annotated California Codes, v. 33, Pt. 3,
ch. 1, secs. 13907, 13908.
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Powers of the Crime Compensation Board

Crime compensation boards have in general been given thé same powers
as other administrative tribunals. These include the power to make rules,
to provide for a paid staff, to administer oaths and subpoena witnesses
and documents, and to reach decisions on the basis of evidence that might

not be admissible in a court of law. Provisions for these powers are

listed in Table 8.

— ) TABLE 8

POWERS OF THE CRIME COMPENSATION BOARD

-

Administer Oaths and Bound by Provisions

Hold Subpoena Witnesses Rules of for a
Hearings and. Documents Evidence Paid Staff
New Zealand? Yes Yes No Not specified
Great Britainb Yes No No Yes
New York® Yes Yes No Yes
Marylandd Yes Yes | No Yes
Hawaii® Yes Yes No Yes
Californiaf Yes . Yes No Yes

2New Zealand, Statutes of New Zealand, 1963, No. 134, secs. 10=13.

bGreat Britain, Criminal Injuries Compensation Board, Sixth
Report, Cmnd. 4494, Oct., 1970, secs. 1, 4.

“New York, McKinney's Consolidated Laws of New York Annotated,
Book 18, Executive Law, Art. 22, sec. 623.

dMaryland, Annotated Code of Maryland, Art. 26A, sec. 4.

eHawaii, Hawaii Revised Statutes, Vol. 4, ch. 351, secs. 351-13,

351~-14,

fCalifornia, Govt. Code, ch. 5, art. 1, sec. 13963.




TABLE 9

GENERAL PROCEDURES OF THE CRIME COMPENSATION BOARD

Hearings Bases fo; Decisions Standard of Proof _Review of Decisions
Action deferred if | Crim. conviction suf- HBeyond a .Balance of
Pub. |Private Pub. Rec | Med. Exam| crim. case pending ificient proof of crime Reasonable Doubt [Probabilities Internal External
Not
New Zealand® yes yes‘ Specifiej yeu“ yes yes no no
b ° L es es
Great Britain yes yes yes yes yes yes yes y
c ) q u
New York yes yes yes yes no yes yes rRo
d i b} u
Maryland yes yes yes yes no yes yes no
Hawaii® yes yes yes yes yes yest yest ves¥
: £ n m m L
California yes yes yes no no yes no no
Massachusetts® yes® yes yes no¥ nok - yes® no yes
Model Acth not speclified yes yos not spucified not specified yes yes yes
Suzgested Actd not specified yes yes yes yes not specified mot specified no

8vew Zealand, Statutes of New Zesland, 1963, No. 134,
Yreat Ericain, Criminal Injurics Compensation Board, Sixth Report, Cmnd. 44956, Oct. 1970
CNew York, McKinney's Consolidated laws of New York Annotated, Dook 18, Executive Law, Art. 22.
~aryland, Annotared Code of arviand, Ace. 20A.
Yawaii, Hawaii Revised Statutes, Vol., 4, ch. 351
California, Govt., Code, ch, 5, Art. 1,

g}hssachusctts, Annotated laws of Mags., ch, 238A.
“A State Statute to Provlde Compenzation for Innocent Victims of Violent Crimes," Harvard Journal on Legisiation, IV (1966-67), pp.

Cuuncll of State Covernments, "Compensation for Victims of Crime," Suguested State Legislatiom, XXVI (1967V, A-4l.

132-147.

Jleteer from vactin 1. Movlan, Fxecutive Director, Maryland Criminal Iujuries Compensation Board, June 14, 1972,
Telephone Conversation with Brian T. O'Nelll, Massachusctts Assistant Attorney General, July 14, 1972, .
lLetter from R, D. Jamieson S. M., Chairman, New Zcaland Crimes Compensation Tribunal, September 6, 1971.
PLetter from Richard A, Godegast, Asst. to the Sec., California State Board of Control, June 21, 1972.
TThe Attorney General may apply to the tribunal for an adjournment of any proceedings when prosccutfon has, or is about to cowmence.
OGriat Britain, Criminal Injurics Compensation Board, First Report and Accounts, Cmnd, 2782, Oct., 1965, p. 4.
PGreat Britain, Criminal Injuries Compcnsation Board, Sccond Report, Cmnd. 3117, Oct., 1966, p. 5.
9retter from Stanley L. Van Renssclaer, Chairman, New York Crime Victims Compensation Board, June 19, 1972.
TLetter frem Wilfred S, Pang, Executive Secretary, Hawaii Criminal Injuries Compensation Commission, June 21, 1972
Suassachusctts District Court Rules (Civil), Rule 80,
UThe Attorncy General may rcquest review if an award is thought improper or excessivu,
Vpavaii, S. B, No. 1061, Sec. 1 b (bi, cnacted May 19, 1972.
commission's authority or jurisdiction.

Judicial review extends only to the question of whather an order or decision ves beyond the

2at
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In choosing from among alternative procedures that might be adoptad
one of the difficulties is that all of the advantages do not éccrue to
one procedure and all of the disadvantages to another procedure. It
becomes necessary to weigh the advantages and disadvantages of one pro-
cedure with those of another procedure. Not all such evaluations result
in unanimous conclusions that one procedure is to be universally adopted.
It is also possible that different combinations of administrative pro-
cedures will satisfactorily meet the felt needs of different jurisdic~
tions. _

With respect to the meetings of the crime compensation board being
open to the public or héid in private, there is some difference of
opinion as to which is preferable. There is no doubt value in the real
or potential scrutiny by the public afforded by public meetrings. Alter-
natively, in some areas at least, e.g., rape cases, public meetings
would seem to invite unwanted and perhaps undesirable.side-effects.
There may be a desire, for example, to shield the victim of crime from
embarrassment or possibly detrimental intrusions into his private affairs.
There would certainiy be a preference to avoid a situation.in which' the
case would attract the curious to the extent of disrupting the orderly
disposition of the case, which is not in fact being tried before the
compensation board. Here, as with other procedures adopted as part of
the administrative scheme, there will have to be a balancing effected
and a given procedure that is thought to be most desirable will have
to be chosen. If it proves not to be desirable in practice, alterna-

tives can be adopted until the desired results are attained.
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One common objective in the administration of the compensation
programs is the expeditious handling and disposition of claimé. The
examination of records facilitates this objective. Valid, factual data
would seem to be indispensable here. The procedures of the crime com-
pensation boards reflect this conclusion. Although, as noted’above, all
of the crime compensation boards considered here except for Great Britain
have the power to subpoena witnesses and documents, the boards have pro-
ceeded to gather information through voluntary cooperative efforts in
preferenge to using their power to force divulgence of information.
Requests-for inforﬁation and the examination of public records have been
honored beyond the expecEétions of the compensation boards. This is
reflected in the experience of the New York Crime Victims Compensation
Board:

We also acknowledge the cooperation of each and every law

enforcement agency and particularly the State Police who have
cooperated exceedingly.

Every state agency we have asked for information, or
help, in any claim_to carry out the provisions of this statute
has also been of §reat aid and willingly have made the infor-
mation available.290

Cooperation has also been apparent in more extensive investigationswin
New York:

There are many times when the investigator in the field is
unable to find any witnesses and the police and the district
attorneys have allowed this Board to examine thedir files

and even furnish copies of statements and/or depositions
taken from witnesses that were interviewed immediately
following the incident.

296New York, 1968 Second Annual Report of the Crime Victims
Compensation Board, Leg. Doc. (1968), No. 100, April 1, 1969, p. 12.

297New York, 1970 Fourth Annual Report of the Crime Victims
Compensation Board, Leg. Doc. (1971), No. 95, April 1, 1971, p. 9.
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The same kind of harmonious working relationships between the compensa-

tion board and other public officials have been fostered and éxist in
other jurisdictions as well. This is illustrated by the comments of the
Maryland Criminal Injuries Compensation Board: "We . . . acknowledge

the cooperation of each and every law enforcement agency and particu-
larly to the State Police who have been of great assistance and willingly

have made the information available."298

The examination of police and
court records constitutes the foundation of the investigative efforts
of the compensation boards. "It has been our experience," notes the
Maryland‘foard, "tﬁat a thorough review of the crime, beyond that of
the police and court rec;rds, is necessary in approximately 20% of our
claims;"zgg The Hawaii Criminal Injuries Compensation Commission, Which
at this time still does not have an investigative staff, has effected
cooperation with other public officials in order to secure public records
and documents through the use of its rule making power. "We issued an
order on March 14, 1969," it noted, "whereunder all information containe&h
in police reports received»by us are given confidential status and is
permitted to be diséloéed to persons, other than the Commission and-its
staff, only upon specific order of the Commission. This arrangement

has led to the prompt procurement of police reports, even where criminal

investigations of those cases were still pending. In almost every

298Maryland, Criminal Injuries Compensatioh Bdard, First Annual

Report, 1969, Jan. 15, 1971, p. 9.
'299Mary1and, Criminal Injuries Compensation Board, Second
Annual Report (pre-printers copy) July 15, 1971, p. 5.
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instance, this procedure has resulted in a speedier processing of appli-

300

cations.” Anticipating the addition of a full-time investigator to

its staff, the Hawaii Board notes that, "currently, we many times hear

only one side of a case and while the police reports are invaluable,

u301

there is still much need for additional investigatory work. This

would indicate the desirability of the crime compensation board being
adequately staffed so that information related via public records and
documents might be supplemented, where thought necessary, by other means.
Problems with witnesses have been noted however:

We have no power to compel witnesses to attend hearings
to give evidence and they frequently refuse to do so, or fail
to appear. Thus, in cases where an applicant's share of
responsibility has to be considered, his evidence may stand
uncontradicted. We cannot say in how many cases we would
have reached a different conclusion if further evidence of
those who were compelled to come against their will would
be of little value. Furthermore, if the assailant had been
acquitted it would be hard to compel him to give evidence a
second time to support his acquittal.

Both the New York and Maryland Boards have experienced delays in "attempt-
ing to locate and interview reticent witnesées;"303 Where possible,
decisions are reached on claims by reviewing information contained in

<.

public records and documents and medical reports. Testimony or

3OOHawaii, Criminal Injuries Compensation Commission, Second

Report, Jan. 6, 1970, p. 5.

301Hawaii, Criminal Injuries Compensation Commission, Third
Report, Dec. 22, 1970, p. 8.

302Great Britain, Criminal Injuries Compensation Board, Second
Report, Accounts for the year ended 3lst March, 1966, Cmnd. 3117,
pp. 12-13.

303New York, 1968 Second Annual Report, op. cit., p. 10;
Maryland, First Annual Report, 1969, op. cit., p. 7.
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information from witnesses has been sought chiefly in cases where there
is some question of provocation which requires intensive investigation.304
As related to the criminal case that involves the offender and the
state, in point of time or the impact of conclusions reached within the
court and by the crime compensation board, the consideration of the claim
by the compensation board can pose difficulties. The objective is to
handle properly both the crimimal case and the claim for compensation
by the victim of crime and to have the least possible influence by omne
procedure upon the other. So as not to prejudice the case of the alleged
criminal, it might be thought desirable not to have an award made to his
alleged victim prior to the decision in the criminal case.
It 1s obviously prejudicial to the defendent if the
fact of an award to the victim is publicized immediately
before the criminal trial. Also, it seems desirable to comn-
sider an exclusionary rule barring reference to proceedings
before the commission in the eriminal trial. Any hint of a
comnission award could be extremelyBBgejudicial to the

accused and should thus be excluded.
At the same time, the viftim might suffer undue hardship if made to wait
too long for the settlement of his claim. A potentially undesirable
result might occur élsb where the alleged offender is found guilty of
having criminally injured the claimant and such conviction is accepted
as sufficient proof by the compensation board that a crime has occurred.
The claimant might conceivably become too concerned as a witness in the

criminal case that the accused be found guilty. It is hoped that a

3041114,

305Ralph W. Yarborough, "S. 2155 of the Eighty~Ninth Congress--
The Criminal Injuries Compensation Act,'" Minnesota Law Review, L (1965),
p. 262.
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situation such as this would not result, but it must be guarded against,
and it certainly must not be fostered by the procedures of thé compen-
sation board. To best protect the interests of the victim and the
accused attacker, it would seem preferable to neither defer board action
on a claim if a criminal case is pending or to accept a crimiﬁal con~
viction as sufficient proof that a crime has occurred. On the one hand
the proceedings and action of the board in such a case could be kept
under wraps until the criminal case has ended. This would protect the
interests of the victim by not forcing him to wait so long for the
settleme;t of ﬁis élaim and at the same time would not interfere with
the interests of the accused attacker. On the other hand, by not taking
a criminal conviction as sufficient proof that a crime has occurredAand
by not defering action on the claim for compensation for the victim
until the criminal case has ended, the victim is not likely to have the
same concern that the accused be found guilty. This would best protect
the interests of the accused. Such a relationship between the board's
and the court's actions would keep their proceedings as separate as
possible and minimize the influence that one's actions would have upon
the other's.,

The informal proceedings of the crime compensation boards, the

306

acceptance of all evidence thought relevant, and the fact that the

proceedings do not amount to a trial would seem to favor as a standard

3
‘06Cf. Millett, Govermment and Public Administration, op. cit.,

pp. 440-441.
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of proof the "balance of probabilities” rather than "beyond a rea-

1307

sonable doubt. The purposes or objectives cf the compensation pro-

grams would seem to make the "beyond a reasonable doubt" test inappro-

priate here.308 The British Criminal Injuries Compensation Board, being

explicit on this point has said:

Our hearings are held in private and have been con-
ducted informally. We have not considered ourselves bound
by the rules of evidence. The applicant is called upon to
prove his case on the balance of probabilities.309

While these actions are not unique to the British Board, a practice is
followed: there that is quite exceptional:

A legally qualified member of the Board's staff appears
as advocate at each hearing. He acts as a friend of the
Board rather than as a party to the dispute. He presents
all the facts and arguments which are relevant whether they
are favourable or unfavourable to the applicant's case. He
also draws attention of the Board to its previous decisions
and to the decisions of the courts. In some cases he chal-
lenges the case put forward by cross-examination, by the
evidence he calls and by his submissions of law. In others,
the evidence he calls and the arguments_he puts forward may
tend to establish the applicant's case.

~ -

307Black's Law Dictionary, 4th ed. (1951), p. 1364, defines
"probability” as 'likelihood; appearance of reality or truth; reasonable
ground of presumption; verisimilitude; consonance to reason. The like-
lihood of a proposition or hypothesis being true, from its conformity to
reason or experience, or from superior evidence or arguments adduced in
its favor. . . .Inference; assumption; presumption. . . . A condition
or state created when there is more evidence in favor of the existence
of a given propositicn than there is against it." "Beyond a Reasonable
Doubt” is defined, p. 204: "In evidence means fully satisfied, entirely
convinced, satisfied to a moral certainty." For the use of these 'mea-
sures of persuasion" cf. John Henry Wigmore, Wigmore's Code of the Rules
of Fwvidence, 3rd ed. (Boston: Little, Brown, and Co., 1942), pp. 502-
504, where it is noted that "beyond reasonable doubt". is appropriate in
criminal cases. 'Balance of probabilities" is appropriate in civil cases.

3OSSee James Hart, An Introduction to Administrative Law, op.
cit., pp. 606~610.

309

Second Report, op. cit., p. 12.
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Although this manner of getting at the facts is not the pattern followed

in other jurisdictions, there is the same interest shown elsewhere in
developing the truth in each case that comes before the compensation
board. In New York, for example,
The claimant is advised that this Board is not his adversary,
but that the Board must of necessity have all of the facts
concerning not only the crime, but his participation, if any,
and his financial resources must be fully revealed to the
staff. The claimant or the survivor is fully advised that
the Board will develop any and all information relevant to
the claim whether it be to his advantage or against him.

It is suggested that provisions for internal review of single-
member decisions are desirable. As the work load increases as more
eligible victims become aware that they can apply for compensation,
those jurisdictions that have initial full-board review may find it
advisable to provide for initial single-member review and decisicn
making, reserving full-board review for appeals from these decisions.
Internal review is desirable for several reasons. Frbm the point of
view of the claimant, it is more equitable. He may have had his claim
rejected on its merits or because of its not coming within the speci-
fications of the <ompensation scheme. He might feel, if he has been
given an award, that it is too low. Full-board review permits a reap-
praisal of the claim, in the interest of affording equitable treatment
of claimants. Full-board review also possesses advantages for the com-

pensation board. It provided an opportunity to achieve more uniformity

among the single members determinations and also permits the single

k)
“11New York, 1969 Annual Report of the Crime Victims Compensa-

tion Board, Leg. Doc. (1970), No. 97, April 1, 1970, p. 9.
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member to request full-board review of difficult or unusual cases.
Reports of current practices indicate that where instituted, full-board
review is not often requested. Single-member decisions and the accept-
ance of these decisions by claimants dispose of most cases. For example,
in New York in 1968, the Crime Victims Compensation Board made "422 deci-
sions which were rendered by the single Board Member." Of these, there
weré "14 full Board review meetings to review the decision of the single
Board Member in 51 claims where the claimant asked for the same."312
This means that fewer than twelve percent of these decisions were made
via full-board review. In 1969, also in New York, of eight-hundred and
twenty-six decisions rendered, a total of ninety-nine claims were

reviewed by the full board.313

These claims reviewed would amount to slightly more than twelve
percent of the total decisions made in 1969. It is interesting to note
that while the total number of cases decided in 1969 was almost double
the number decided in 1968 that the percent of cases reviewed by the
full board remained almost the same. Constancy in the proportion of
cases decided by full-board review is also apparent in British experi-~
ence. While the work load of its Criminal Injuries Compensation Board
has increased yearly, the percent of cases appealed to the full board
for review has remained nearly the same from year to year. In the

working year of the board in 1968-69 seven percent of all cases were

312New York, 1968 Second Annual Report of the Crime Victims

Compensation Board, Leg. Doc. (1968) No. 100 (April 1, 1969), p. 8.
313New York, 1969 Annual Report of the Crime Victims Compensa-
tion Board, Leg. Doc. (1970) No. 97 (April 1, 1970), pp. 10, 15.
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decided at review hearings, compared with six percent in 1967-68 and
five percent in 1966—67.314

External review of compensation board decisions and actions would
seem to be desirable, if strictly limited to a determination as to
whether the board had acted within prescribed boundaries or limitations
legally imposed upon its operations or where the decision is arbitrary,
e.g., not based on the record. The practice of Hawaii in this respect,
és noted in Table 9, would seem to be appropriate. There, judicial
review of the actions of its Criminal Injuries Compensation Commission
extends only to the question of whether an order or decision was beyond
the Commission's authority or jurisdiction. The British compensation
program incorporated the view that éxternal review of compensation board
decisions is undesirable and excluded such review altogether. "This is
inconsistent with American administrative law practice," said Professor
Robert D. Childres of the New York University School of Law, "and should
not be followed."315 "The principal controls of public administration
that deserve the name of remedies are," according to James Hart, "those

1316

that operate through the courts. Judicial review of the British

Criminal Injuries Compensation Board came about in 1967 when three

judges of the Divisional Court unanimously ruled that the court has

314Great Britain, Criminal Injuries Compensation Board, Fifth

Report: Accounts for the year ended 31st March, 1969, Cmnd. 4179,
Oct. 1969, p. 8.

315"Compensat:i.on for Criminally Inflicted Personal Injury,"
New York University Law Review, XXXIX (1964), p. 465.

316An Introduction to Administrative Law (New York: Appleton-
Century-Crofts, 1950), p. 38.
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power to quash decisions of the board. The Divisional Court also ruled
that "the 3-member hearing was in no sense an appeal, it was merely a

renewal of the application, and there was nothing wrong with de novo

proceedings."317

Lord Parker, L.C.J., held that the Divisional Court had
jurisdiction to inquire into the decisions of the Board in
order to see whether there was on the face of the record any
error of law., Diplock, L.J., said that the Board when deter-
mining applications in accordance with the procedure laid
down by the Scheme was clearly performing de facto quasi-
judicial functions; that is, acting as an inferior tribunal.
Ashworth J., said that, though set up by the executive, the
Board's existence and functions had been recognised by Par-
liament, which negatived the notion that the Board was a
private tribunal, and conferred on the Board a public or
official charactera3!

In this case, no error was fournd in the Board's decision and it was
uéheld, but the Court's power to review sugh decisions was clearly -
stated. Although there has been no challenge of provisions that bar
external review in other jurisdictions, it may well be that when such
challenges come that the proscriptions of such review will not in fact
prevent courts from exef&ising judicial re&iéﬁ there also. The statu-
tory language ba;zing judicial review of decisions of the crime compen-
sation board at least represents a legislative bluff which may or may

not be called by courts in such jurisdictions when and if requests for

review are made.

317The Times (London), April 21, 1967, 5A, case of Regina v.

Criminal Injuries Compensation Board ex parte Lain (1967), 2 ALL. E. R.
770.

3186reat Britain, Criminal Injuries Compensation Board, Third
Report, vp. cit., pp. 4-5.
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The Crime Compensation Board and the Applicant
Two time deadlines which the applicant must meet have been incor-
porated in the compensation programs and the model recommendations pre-
sented in Table 10. '"They serve the dual purpose of protecting against
fraudulent claims and of insuring a prompt investigation of the crime

by the police authorities."319

A report of the crime by the potential
applicant to the appropriate police authorities
reflects the determination that fraudulent claims will be
deterred and the apprehension of the offender will be facil-
itated if the commission of the crime is promptly reported
to the police. The applicant should not expect the state to
award compensation if he has not made a reasonable effort to
aid the state in the apprehension of the criminal.32
Most plans permit delays in reporting if there are excusable causes for
the delay. "An example of this might be where it is not clear that a
crime has been committed--as in the case of a fire which is later found

to have been caused by arson."321

The deadline on filing the applica-
tion for compensation amounts to a statute of limitations. Here also,
most jurisdictions permit delays where circumstances warrant. 'These
might include latent injuries not discovered or discoverable for one
year, amnesia or discovery that a crime has occurred only after a

lengthy investigation of more than a year."322 The imposition of a set

deadline for reporting the crime and for filing the application, with

319"A State Statute to Provide Compensation for Innocent Victims
of Violent Crimes,"” op. cit., p. 137.

3201bid.

321Ibid.

322Ibid.




TABLE 10

THE CLAIMANT AND THE CRIME COMPENSATION BOARD

Must Submit Legal Aid
Must Report [ to a Medical{Deadline on filing | Applicant given Rules |False Statements Assistance
to Police Examination Application gov. Bd's. Proceedings| Punishable Permitted| Paid by Board of Friend
New Zealand® not spepified .one yearj not specified yes yes 1 yes
Great Britainb without delay yes as soon as possible not specified’ not specified yes no yes
New York® 48 hrs.J yés 90 daysk not specified not specified yes not specified not specified
Hnrylnndd 48 hrs. yes 90 daysk not specified yes yes yea not specified
&
Hawa11® without delay yes 18 mos. not specified not specified yes 1 yes
Californlaf must "cooperate”| not. spec. one year yes not specified yes yes not specified
Massachusetts® 48 hrs.j yes one yearj not specified not specified yes 1 not specified
Model Acth 24 hrs.J yes one yearj not specified not specified yes not specified yes
Suggested Act’ S daysj yes two years not specified not specified yes 1 yes

New Zealand, Statutes of New Zealand, 1963, No. 134.
Great Britain, Criminal Injuries Compensation Board, Sixth Report, Cand. 4494, Oct. 1970.
New York, McKinney®s Consalidated Laws of New York Annotated, Book 18, Executive Law, Art. 22.

B XimIRmd Ud OB

Maryland, Annotated Code of Maryland, Art. 26A.

Hawaii, Hawaii Revised Statutes, Vol. 4, ch. 351.
California, Govt., Code, ch. 5, Art. 1.
Massachusetts, Annotated Laws of Mass., ch. 258A,
“A State Statute to Provide Compensation for Innocent Victims of Violent Crimes,* Harvard Journal on Legislation, IV (1966-67), pp. 132-147.
Council of State Governments, "Compensaticn for Victims of Crime,” Suggested State Legialation, XXVI (1967), A-41.
Good cause must be shown for failure to comply within this period
For good cause shown, Board may extend filing time to maximum of one year
Compensation Board must approve any payment made by client to his lawyer, subdbject to maximum amount
police stations hold coples of the scheme and “Guide to Procedure"

v

At
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the added proviso that delays that the compensation board deems justi-
fiable be allowed, would seem to be preferable to alternativés. Great
Britain, for example, which specifies that the crime be reported '"with-
out delay" found it necessary to clarify what is required by this. Is
a reporting of the crime three weeks after its commission, notification
"without delay"? Such a late reporting was accepted by the British
Criminal Injuries Compensation Board and led to a clarification of what
is necessary under the "without delay" requirement. “A university
student was walking with friends when they were attacked by a gang of
youths. He was st?uck on the head with a brick and was unconscious for

n323 The vietim of course was not able to report the crime

three weeks.
until he regained-consciousness and apparently none of his friends had
done so either. There would seem to be nothing gained by such a stip-
ulation as "without delay"” or "as soon as possible." It is also desir-
able from the interests of the police that the crime be reported quickly
after its having occurre§ and a definite, short time period would seem
to hasten such reporting.

For the dual“p;rposes of aiding in the appraisal of damages to’the
victim and as another protection against fraud, requiring the applicant
to submit to a medical examination would seem necessary. Even though
the compensation board might usually accept records of medical examina-

tions obtained and submitted by the applicant, it would seem to be

desirable to have the check of requiring an occasional applicant to be

323The Times (London), May 20, 1966, léc.
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examined by a doctor of the board's choice. This should not be thought
to work counter to the interests of the applicant. The British board
has this power and exercises it occasionally. "It is a great tribute

to the way the system works,"

said Sir Walker Carter, Chairman, "that
the report that we obtain from our own doctor is probably rather more
favourable to the applicant than the one put in by his own doctor. The
reports are extremely objective and our man, being perhaps slightly more
skillful, is able to see some of the difficulties which escaped the other
doctor."324
Difficulties still remain in getting eligible victims of crime to
apply for compensation. Many efforts have been put forth in an attempt
to familiarize the public with the new compensation programs, where they
have been created. Commenting on the first annual report of the Hawaii
Criminal Injuries Compensation Commission, Wilfred S. Pang, executive
secretary of the commission, said: "'The biggest problem is that people
are just not coming forward--primarily because of ignorance, not knowing
that we have this legislation.' He said that only a small percentage of
victims of what appéar to be eligible crimes under the compensation law

325

are filing applications.” In New York this problem is reported to

be much the same. "It is apparent," said Mr. Stanley L. Van Rensselaer,

Chairman of the New York Crime Victims Compensation Board, "from the

3
‘ZA"The Work of the Criminal Injuries Compensation Board," op.
cit., p. 52.

325Helen Altonn, "Victims of Crimes Reminded of Compensation Law,"
Honolulu Star-Bulletin, Jan. 22, 1970, reprinted in U.S., Daily Congres-
sional Record, 91st Cong., 2d Sess., 1970, CXVI, No. 18, E890.
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number of crimes reported resulting in personal injuries, which continue
to increase, that the number of claims filed with the Board is a small

percentage of this total."326

In Great Britain, research was conducted
recently to determine just what the size of the gap between those who
are eligible for compensation and those who apply for compensation might

be. The method of research was for the board's

Chief Executive Officer to examine the reports of recorded
crimes for 1966 in the main categories of crimes likely to
result in injury being sustained and to assess the numbers
which could reasonably be expected to satisfy all the terms
and conditions of the Scheme. The results of this sample
survey cf nearly one thousand cases were then applied to the
national figures and, after making such allowances as appeared
to be proper, it was concluded that the maximum number of
applications we could ever expect to receive (subject, of
course, to any startling increase in crime) is between
16,000 and 18,500.

The gap between actual applications and the potential
number is, therefore, not as wide as we first thought.
Nevertheless, the present rate of about 7,000 new applica-
tions per year is still far short of what we consider to be
the upper ceiling.3

Sundry means have been taken to inform the public of the benefits
available to victims of violent crimes against the person by the admin-
istrative bodies charged with handling compensation programs. These
include the use of the mass media, notification of organizations, and
the distribution of pamphlets and brochures describing the compensation

programs. In 1968, the New York board distributed over 200,000 brochures.328

3261969 Annual Report of the Crime Victims Compensation Board,

op. cit., p.17.

327Criminal Injuries Compensation Board, Fourth Report, op.cit.,

p. 1l4.

3281968 Second Annual Report of the Crime Victims Compensation

Board, op. cit., p. 7.




169
This was in addition to exposure through radio, television, news articles,
and academic journals. One of the deficiencies of such a broadcast
effort may be that it is not so much the general public that needs the
information as it is the victim of crime who needs the informationm.
There are several indications that for the greatest success,'in terms
of getting eligible applicants to apply for compensation, information
should be put specifically in the hands of the victim. The New York
board reports that it is having success in getting referrals from
members of the medical profession and that hospitals are cooperating by
distributing brochures to crime victims.329 It is also interesting to
note that in Great Britain, "of the first 880 cases, 115 came from
policemen."330 On reflection, the chairman of the British board con-
cluded that such a large section of claimants were police officers due
to the high incidence of criminal injuries suffered by policemen and
also due to the fact that the "police officers knew the law and they
knew their rights; and they had the pamphlets explaining the Scheme to
issue at police stations, and who better to issue them to than themselves?"33]
While application forms are available only from the Criminal Injuries
Compensation Board in Britain, there the police stations hold, in addi-

tion to the provisions of the compensation plan itself, a "Guide to

Procedure"332 which contains instructions for the filing of claims.

3291969 Annual Report of the Crime Victims Compensation Board,
op. cit., p. 17.

330"The Work of the Criminal Injuries Compensation Board," op.
cit., p. 50.

3311444, , p. 53.

332J. F. Garner, "The Criminal Injuries Compensation Board,"
Public Law, (1967), p. 324.
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It seems likely therefore that the police are among the best informed

of the British public about its compensation scheme.

AIt would appear most advisable to work the dispensing of informa-
tion about the compensation scheme and the rules governing the compen-
sation board's proceedings into the administration of the scheme itself.
At the time of reporting to the appropriate police officials a crime
which has caused a compensable injury, it would seem advantageous to
utilize this contact to bring to the attention of the victim his eligi-
bility for compensation and to put in his hands instructions regarding
the fili;g of é cléim for compensation. The lack of such a practice
was the object of a rece;t‘criticism by Herbert A. Rosenthal who has
been investigating the problem of providing compensation to victims of
crime, for the District of Columbia Bar Association. He noted that
"except. in California, there is no requirement that crime victims be

333

told of the availability of crime compensation." California assures

such notification by requiring that:

The district attorney of each county shall inform each
person in the county who may be eligible to file a claim
pursuant to-this chapter of such eligibility. The district
attorney of each county shall obtain from the board any forms
which may be necessary in the preparation and presentation
of such claims.33

333William Raspberry, "Victims of Crime: Vexing Problem,"
Washington Post, Dec. 19, 1970, A-19, reprinted in U.S., Daily Congres-
sional Record, 91st Cong., 2d Sess., 1970 CXVI, No. 211, S21639.

33aCalifornia, Victims of Crime, Government Code (1967), ch. 5,
art. 1, sec. 13965.
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Some such formal requirement to assure that the victim of crime who is

eligible to apply for compensation learns of such eligibility would
seem to be needed. The vehicle for relating this information about the
crime compensation program might be the public attorney, as above, or
the police, to whom the original report of the crime is given.

It would seem desirable to impose a penalty for false statements
made in an effort to receive awards. Hopefully, the prospect of possi-
bly having the penalty assessed will deter the filing of fradulent claims
and also reduce claims evidently filed as acts of flippancy. Maryland
has included the following provision in its compensation act:

Any person who asserts a false claim under the provi-

sions of this article shall be guilty of a misdemeanor, and

upon conviction thereof, shall be subject to a fine of not

less than $500 or one year imprisonment or both, and shall

further forfeit any benefit received and shall reimburse

and repay the State for payments received or paid omn_his

behalf pursuant to any of the provisions hereunder.
A provision of Massachusetts' compensation program, while it might have
some effect toward reducing the filing of frivolous claims, would seem
to be of questionable utility. There, each claim must "be accompanied
by an entry fee of five dollars."336 Since there has been no experi-
ence or problems in other jurisdictions with the filing of frivolous
claims, it would seem inappropriate to take initial action such as this.

The real problem, as evidenced by the experience of other jurisdictions,

in inaugurating a crime compensation program is to make the existence

334California, Vietims of Crime, Government Code (1967), ch. 5,
art. 1, sec. 13965,

335Maryland, Annotated Code of Maryland, Art. 26A, sec. 16.

336Massachusetts, Annotated Laws of Massachusetts, ch. 258A

sec. 4.
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of the program known to the public and more specifically the crime victims
who are eligible for compensation. Other jurisdictions have found no
need to take such action as this to discourage the filing of claims,
frivolous or otherwise. Should a jurisdiction find a need for such
action, based upon its administration of a crime compensation program,
that action can then be taken. Certain problems must of course be anti-
cipated and guarded against initially but there is no experience to
indicate that Massachusetts' action would be needed or desirable. Con-
sidering the difficulties that have been experienced in attracting
eligible claimants to file thus far, such a barrier as that of a filing
fee would seem inadvisable at this stage of the operation of crime com-
pensation programs.
All of the compensation programs considered here permit legal assis-

tance for the claimant. Some specifically authorize the assistance of
a friend of the claimant. Most all of the programs do not however pay
for legal assistance for the claimant. Table 10 indicates those juris-
dictions that impose restrictions upon the amounts that the claimant
can pay his lawyer for handling his compensation claim. This represents
a concern that the award made will benefit the claiﬁant and not his
lawyer. Massachusetts provides that:

The court may, as part of any order entered under this

chapter, determine and allow reasonable attorney's fees,

which shall not exceed fifteen per cent of the amount

awarded as compensation under this chapter, which fee shall

be paid out of, but not in addition to, the amount of com~-

pensation, to the attorney representing the claimant. No

attorney for the claimant shall ask for, contract for or
receive any larger sum than the amount so allowed.337

337Ibid.
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Hawaii has almost identical limitations imposed upon the payment of

legal fees and in addition provides that "any attorney who chérges,

demands, receives, or collects for services rendered in connection with
any proceedings under this chapter any amount in excess of that allowed
under this section, if any compensation is paid, shall be fined not more

338

than $2,000. In Great Britain, where no payment is made for legal

assistance for the claimant as part of the administrative expense of
operating the compensation program and no part is taken by the compen-
sation board in paying for such assistance from the award that the
claimantvreceives,'objection has been raised. From the lawyer's point
of view, this may not be as he thinks it should be. Mr. Jeffrey W.
Cohen, an attorney who had represented a victim and took the case before
the Criminal -Injuries Compensation Board, made the following criticisms
in a letter to the editor:

. « . when I wrote to the board notifying them that my client
accepted their award I asked whether the matter of my profes-
sional costs and the cost of the medical report (6 guineas)
would be met by the board, who have now replied to me: '"Legal
expenses incurred by an applicant are not met by the board
who regard them as the applicant's personal responsibility."

Is this fair? Are the board in any different position
from that of an insurance company who would inevitably accept
the liability for professional fees and disbursements? Why
should I have to go to my client and explain that from his
award I have to deduct my costs? Or is this just another
case where as in the county court, the lawyer is expected to
work for virtually nothing?

While the compensation programs permit legal assistance for the claimant,

such assistance has not been indispensable to the claimant's success in

338Hawaii, Hawaii Revised Statutes, vol. 4, ch. 351, sec. 351-16.

339716 Times (London), April 8, 1968, 9c.
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being awarded compensation. An analysis of hearings held in the year
1966-67, before the British Criminal Injuries Compensation Boérd,
revealed that '"the 'success rate' for those who appeared in person
(63%) was almost exactly the same as those who were represented (61%)."3['0
That the individual, representing himself or handling his claim by him-
self, is as likely to be successful in receiving an award as if he had
legal assistance would seem to be due to the way in which compensation
boards proceed in reviewing applications and in reaching their decisions.
For example, in New York,
the boa£d has continued to treat each claimant not as an

adversary, but rather to determine the full and true facts

concerning each claim. We are dedicated to seeing that

those persons who_are entitled to an award shall receive

the same, .-. 341 '
In New York, in 1969-70, "of the 929 claims filed, 198 were represeﬁted-
by attorneys and the balance were filed by the individuals."342

While it seems reasonable that the manner in whiéh the proceedings

of the compensation board are conducted should not necessitate the
retention of legal assistance, it also seems reasonable that if such
assistance is desired by the claimant, the proceedings of the board-

will not thwart either this desire or undermine the effectiveness of

such counsel. Regarding the latter point, some criticism has been

340J. F. Garner, "The Criminal Injuries Compensation Board,"
op. cit., p. 325.

3411968 Second Annual Report of the Crime Victims Compensation
Board, op. cit., p. 10.

3421969 Annual Report of the Crime Victims Compensation Board,

op. cit., p. 6.
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dire-ted at the British board by Mr. Gerald Jones. A feature of the

board's procedure which he faulted would appear to weaken the counseling
role of the lawyer.

It appears to be standard practice for the board to make
its own arrangements for obtaining medical reports preparatory
to making an award. If a client asks his solicitor whether a
certain award should be accepted, the solicitor cannot refer
to the medical reports held by the board, because they are
"supplied to the board on strict confidence.”" If, however,
the claimant appeals against the award, and the doctors who
made the reports consent, the reports are open to inspection
by the claimant.

Surely it is illogical that ome should either have to
obtain one's own medical report, or go to the trouble and
expense of appealing against the awardA before the fairness
of an award can properly be assessed?343

It has also been suggested that without legal assistance, too many
claimants accept the initial assessment of damages which is often too
low. "To begin with, the vast majority of claimants act on their own
without any professional advice, and none of them will have any idea

at all of the true value of their claim."344

After reviewing a number

of British cases, where the standard for compensation payments is common-
law damages, Mr. J. C. Walker was led "to the somewhat disturbing con~-
clusion that some of the awards fall far short of those which would’

w345 11 addi-

have been made for similar injuries in the civil courts.
tion to the claimant's ignorance of what the equivalent common-law

damages might be in his case, it seems that perhaps due to the newness

343 e Times (London), April 16, 1968, 7c.

344J. C. Walker, "Valuations of the Criminal Injuries Compen-
sation Board," The Solicitors' Journmal, CX (Dec. 30, 1966), p. 970.

3431114,
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of the compensation program, "that a great proportion of the claimants
are extremely grateful, in the circumstances, to receive anything at
all."346 Even if the Claimant is satisfied with the award that he
receives, he has however been cheated if that award is less than the
scale that has been set, in’ the British scheme, at common~law damages.
"Anything less than this scale is therefore inequitable."347
The fact that a small number of appeals are made from initial awards

may be due to factors other than the fairness of that award.

Is it therefore really surprising that a claimant is reluctant.

to” appeal when he (a) does not know the value of his claim,

(b) does not know the medical evidence, (c) is told that if

he appeals he may have his original award reduced or cancelled

out completely, (d) is told that the board's own solicitor

will attend the hearing and may argue against his appeal,

and (e) knows that if he does not want to conduct the appeal 348

himself, he will have to pay his own costs of representation?”
While the diligence of the board may be such as to protect the best
interests of the claimant it may be more satisfactory to provide as an
administrative expense of the compensation board for reasonable fees

for legal assistance for claimants.

- Payments

What is to be compensated? Who is to be compensated?
The thing that is compensated is personal injury or death suffered

by an innocent victim of a crime involving force or violence. The

3461154, p. 971.

3471114,

3481bid.
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measure of this compensation is variously out-of-pocket losses necessi-
tated by being a crime victim, lost earnings or support, or, where
described below, pain and suffering, or loss of earning power. As noted,
the damage stems from criminal action. Should the provisions, or the
interpretations of the provisions, that prescribe eligibility for the
crime compensation program provide for no exceptions, such as when the
damage is inflicted by one who is very young, insane, or drunk, there
will be the same opportunity for events that transpired in great Britain.
There, a_membe? of_ the Criminal Injuries Compensation Board denied a
claim "where a boy of 6 was partially blinded by a stone thrown by a

boy of 8 (since the age ;f 10 is prescribed as the age of criminal respons-
ibility, no criminal action was deemed to have occurred.)349 There was
criticism that this decision was too legalistic and conflicted with fhe
spirit of the compensation program. There may have been a feeling that
the decision was inequitable but it did certainly foliow the letter of
the plan's provisions because there was no exception to the requirement
for a criminal action in determining compensation eligibility. As
matters then stooﬂ,.the "victim who may suffer injuries inflicted by a
child receives nothing (law states that a criminal offense is necessary

l)u350

and one less than 10 cannot commit a 'crime, This situation was

later changed:

In a reply by Mr. Roy Jenkins to a request for a statement by
Arthur Davidson, the compensation scheme was modified by the

349The Times (London), July 5, 1965, 6c.

350The Times (London), Oct. 7, 1965, 13c.
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office of the Home Secretary to include victims of those
who could not be the subject of criminal prosecution due
to age or insanity.

353 Massachusetts,354

The jurisdictioms of California,352 New York,
.. 355 356 . . s .

Hawaii, and New Zealand have incorporated provisos into their com-

pensation statutes that will prevent occurrances similar to that des-

cribed above. New Zealand, for example, has specified that "a person

shall be deemed to have intended an act or omission notwithstanding

that by reason of age, insanity, drunkenness, or otherwise he was

legally incapable of forming of criminal intent."357

Such a provision
would be advisable if the plan makes compensation specifically available
only to criminally inflicted death or injury. An alternative suggestion
is that "this situation would be clarified if the plan were referred to

as compensation for acts of violence rather than crimes.358

Those who are eligible for awards under the compensation programs

here considered are identified in Table 11.

35lThe Times (London), August 5, 1966, lig.

352California, Govt. Code, ch. 5, Art. 1, sec. 13961.

353New York, McKinney's Consolidated Laws of New York Annotated,
Book 18, Executive Law, Art. 22, sec. 621, par. 3.

35l'b'iassachusetts, Annotated Laws of Mass., ch. 258A, sec. 1.
355Hawaii, Hawaii Revised Statutes, Vol. 4, ch. 351, sec. 351-31.
356New Zealand, Statutes of New Zealand, 1963, No. 134, sec. 17.
35?121@-

358,

Michael P. Smodish, "But What About the Victims? The Fore-
saken Man in American Criminal Law,"” University of Florida Law Review,
XXI1 (Summer 1969), p. 1l4.
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TABLE 11

THOSE ELIGIBLE FOR COMPENSATION

Eligible for Great a b c d o Maryz New
Compensation Britain® Calif.” Mass® Hawaii® N.Y.® land" Zealand®

Victim X X X X X X X

Dependents of
Victim X X X X X X X

Person responsible for

maintenance of victim,

where such person _

incurrs pecuniary loss

or expenses X - X

Parent of Victim X

3Great Britain, Compensation for Victims of Crimes of Violence,
Cmnd. 2323, March 1964, par. 3.

b

California, Govt. Code, ch. 5, Art. 1, sec. 13962,

cMassachusetts, Annotated Laws of Mass., ch. 2584, sec. 3.

dHawaii, Hawaii Revised Statutes, Vol. 4, ch. 351, sec. 351-31.

New York, McKinney's Consolidated Laws of New York Amnotated,
Book 18, Executive Law, Art. 22, sec. 624.

fMaryland, Annotated Code of Maryland, Art. 26A, sec. 5.

ENew Zealand, Statutes of New Zealand, 1963, No. 134, sec. 17.

Should "Criminal Offense" be Defined? The Advantages and
Disadvantages of Having a List of Compensable Crimes

In referring to the "victim of crime" there is some difficulty in

delineating what is meant by "victim" and also what is to be meant by
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"crime." "The meaning of 'the victim of crime,' . . . is dependent to

11359 Since these

a great degree upon the meaning given to 'crime.
programs have been created to compensate the victim of crime, it is
necessary to give some attention to the efforts to differentiate the
victim of crime in criminal cases from the victim of crime in compensa-
tion considerations. In the first emphasis, before there can be a
victim of crime there must be a criminal. If there is no criminal,
there is no victim of crime. This becomes important in cases of the
nature of that referred to above when conduct that would otherwise be
criminal is not criminal in a given instance due to the age, state, or
condition of the actor. ~“When, however, attention is directed to the
victim and to whether he should be deemed the victim of crime for pur-
poses of compensation, it is necessary to ask whether the traditional
conclusion that there is no crime when there is no criminal is satis-

n360 Since these jurisdictions whose practices are examined

factory.
here have exhibited a preference for making a "criminal offense" a
necessary prerequisite for compensation, it is interesting to note how
they have gone about defining the term. The options are to state a-
generic definition or to proceed to formulate a list of specific actions
that are to be considered as compensable. Here, as in other areas, all

of the advantages or disadvantages do not accrue to either practice.

Both practices have their supporters, but the most support seems to be

359LeRoy L. Lamborn, "Toward A Victim Orientation in Criminal
Theory,'" Rutgers Law Review, XXIT (1968), p. 733.
P

3601414., p. 740.
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behind the use of a generic classification of crime for compensation

purposes. "Covered crimes," it has been suggested, "should nét be
limited to enumerated offenses or to crimes of violence, because of the
difficulty of predicting what crimes may give rise to personal injury."361
"Furthermore, listing would lead to persistent argument over the precise
category for various crimes, a result alien to the spirit of the program
For example, it is the personal injury that results from the crime that
is significant here, but not all personal injuries are sustained as a
result of crimes igainst the person but may result from a crime against
property-suchﬂas afson. The result might be that in the event that a
list of compensable crimes excluded crimes against property, where the
intention was to compensate for personal injuries resulting from crim-
inal action, the person injured while escaping from a structure fired

by an arsonist would be made ineligible for compensation. To cover such
a situation as this and to still, for the most part, confine compensa-
tion to personal injuries resulting frpm sggqifically listed crimes
against the person, a presumption.similar to that made by Senator Ralph
W. Yarborough might'be incorporated into the compensation plan. While
cautioning against the dangers that can stem from the use of a list of

crimes, he nevertheless thought a list to be workable if the presumption

is made "that any type of crime producing a personal injury is included

3615 41 Frederick Rothstein, "State Compensation for Criminally
Inflicted Injuries," Texas Law Review, XLIV (Nov. 1965), p. 43.

362"Great Britain Approves Compensation Program for Victims of
Criminal Violence," Harvard Law Review, LXXVIII (March-June 1965),
p. 1685.

1362
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as an assault, and that classification would entitle the victim to an

1363

award.' It would seem that some such saving clause as this would be

desirable if the choice to adopt or utilize an already existing list of
crimes, such as might be found in the jurisdiction's penal code, is
made. Otherwise, there is the possibility for irrational inequities to
result in the awards made by the compensating authority. Also, such
efforts

"have fallen constant prey to writers who readily can demon-

strate that the omission of one or another specific offense

is very likely to deprive a person requiring assistance from

such help even though his case is patently one more deserving

than many eventuating from the offenses which are included

on the list of compensable crimes."364

Alternatively, there are some potential advantages that lie with

adopting a specific list of compensable crimes. By keeping the list
short, total cost can be kept down. This might be thought desirable,
praticularly by a jurisdiction that is concerned with minimal financial
outlays or that wishes to hedge against the uncertainty of costs, having
little or no experience to use as a guide or upon which to base firm
expectations. It has also been suggested that there are other advantages:

Dishonest claimants would have greater freedom from detection

if they could employ the shelter provided by the vague words

of a general definition . . . . The apparent advantages of
using a schedule to delineate the scope of the scheme are

363Ralph W. Yarborough, "S. 2155 of the Eighty-Ninth Congress—-
The Criminal Injuries Compensation Act," Minnesota Law Review, L (1965),
p. 263.

364Gilbert Geis, "State Compensation to Victims of Violent
Crime," Appendix B, U.S., Task Force on Assessment: The President's
Commission on Law Enforcement and Administration of Justice, Task Force
Report: Crime and Its Impact--An Assessment (Washington, D. C.:
Government Printing Office, 1967, p. 174.
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that the time expended in arguing legislative purpose and
points of law would be reduced substantially, and the plan
would be more intelligible to those who might not be familiar

with the more complex principles of statutory interpretation.365

The practices of the jurisdictions being examined are noted in Table 12.

TABLE 12
Practices in Defining ''Criminal Offenses" for Compensation

to Victims of Crime

Great a b c d e Maryf New
R .=  Britain® Calif. Mass.® Hawaii® N.Y.® land" Zealand®

Generic definition
of crime B X X X

List of crimes put
in compensation plan X X

Use of existing list
of crimes in penal :
code X . X

aGreat Britain, Compensation for Victims of Crimes of Violence,
cmnd. 2323, par. 43. ' , -

bCa].ifornia, Govt. Code, ch. 5, Art. 1, sec. 13961

cMassachusetts, Annotated Laws of Mass,, ch. 258A, sec. 1.

dHawaii, Hawaii Revised Statutes, Vol. 4, ch. 351, sec. 351-32,

eNew York, McKinney's Consolidated Laws of New York Annotated,
Book 18, Executive Law, Art. 22, sec. 621 (3).

fMaryland, Annotated Code of Maryland, Art. 26A, sec. 2 (c).

ENew Zealand, Statutes of New Zealand, 1963, No. 134, Schedule.
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Great Britain, which uses a generic definition of crime in its

crime compensation program, found it necessary to modify its definitionm

in the following respect:

Another change in the Scheme was to require the appli-
cant to show that his injuries were directly attributable to
a crime of violence (including arson and poisoning) whereas
under the former Scheme he was only required to show that his
injuries were directly attributable to a criminal offence.
One of the reasons for this change is that a breach of the
Factory Acts is a criminal offence and the Scheme was plainly
never intended to permit an application to the Board instead
of an action for breach of the statutory duty imposed by the
Factory Acts.366

The British Board has assembled and presented the following division of
cases which gives some basis for appraising the nature of harm that

produces the filing of claims for compensation there.

Reflecting upon the relatively high percentage of assaults by

strangers in the streets, the Board concluded that:

Many seemed to us to be simply casual and unpremediated acts
of brutality. Some were cases where the offender mistook
the identity of his victim. In some cases there may well
have been a hidden reason for the assault which could not
be detected. In others the purpose may have been theft or
sexual assault which was not carried out. The great
majority could not be explained.

Hawaii, which uses a list of crimes put in the compensation plan,

received 84 applications in 1969. These applications covered the

366Great Britain, Criminal Injuries Compensatibn Board, Sixth
Report, op. cit., p. 8.

367Great Britain, Criminal Injuries Compensation Board, Second
Report, op. cit., p. 15.
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TABLE 13
Classification of Applicants® 1966-67 1965-66
in Great Britain Percentage Percentage
1. Law Enforcement
(a) Police Officers 12 15
(b) Civilians injured when preventing or
attempting to prevent the commission
of a criminal offence, or arresting
or attempting to arrest suspected_
of fender 4 3
(c) Civilian injured in voluntary act of
aiding the police less than less than
1 1
2, Murder and Manslaughter
3. Sexual offences 2 2
4, Injuries inflicted by children and young
persons 4 3
5. Assaults in furtherance of theft 19 17
6. Assaults by strangers in street 18 19
7. Assaults in or in vicinity of licensed
premises including dance halls and
clubs 11 11
8. Assaults inflicted in or connected with .
public transport 4 5
9. Assaults arising from the driving of - - - -
motor vehicles 3 2
10. Assaults in or connected with
restaurants; cafes, etc. 1 h g
11. Assaults in or connected with places
of entertainment 7 2
12. Assaults by relative, friends or
acquaintances 10 13
13, Assaults by strangers in private
premises 3 6
100 100

4Great Britain, Criminal Injuries Compensation Board, Third
Report, op. cit., p. 16.
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following types of crimes, as categorized by the Hawaii Criminal Injuries

Compensation Commission.368

Intermediate assault and battery 34
Aggravated assault and battery 21
Murder 10
Rape 6
Manslaughter 5
Assault with intent to rape 3

Miscellaneous (typically involving
the use of an automobile) 3
Carnal abuse of female under 12 1
Unlawful use of explosives 1
TOTAL 84

Assault and battery offenses accounted for 65 percent of all applications.

Homicides (murder and manslaughter) accounted for about 18 percent of

.

applications. In 1970, the Hawaii Commission handled and disposed of

147 applications. They covered the following types of crimes:369
Intermediate assault and battery 71
Aggravated assault and battery 41
Murder 24
Rape - 6
Manslaughter 2
Miscellanceous (typically involving

the use of an autombile) . ... 3

TOTAL 147
Assault and battexy-offenses accounted for about 76 percent of the cases.
Homicides (murder and manslaughter) accounted for about 18 percent of
the cases. Percentagewise, there is noticeable consistency between
the 1969 and 1970 types of crimes that led to the filing of claims with

the Hawaii Commission.

368Second Report, op. cit., p. 2.

369Hawaii, Criminél Injuries Compensation Commission, Third
Report, op. cit., p. 2.
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New York, whose Crime Victims Compensation Board administers a

program that contains a generic definition of crime, had the following

breakdown of types of crime in 1968 in the 519 claims accepted for

decision.370

Assault 311
Stabbed 42
Murder 92
Shot 61
Mugged 11
Robbed _2
TOTAL 519

In 1969, in New York, there were 929 claims filed.371 This repre-

sents nearly a two~-fold increase over the 519 claims filed in 1968.

The breakdown by types of crime for these 929 claims was as fOIIOWS:372

Assault (incl. mugging) 537

Murder 140

Stabbed 121

Shot 120
Other:

Rape 8

Motor vehicle 3

TOTAL 929

Another sharp increase in claims was experienced by the New York Crime

Victims Compensation Board in 1970. Total claims increased to 1,594.373

"Approximately 60% of the personal injuries claims are assaults,

370New York, Second Report of the Crime Victims Compensation

Board, op. cit., p. 8.
371New York, 1969 Annual Report of the Crime Victims Compensation
Board, op. cit., p. 6.

3720444., p. 7.

373New York, 1970 Fourth Annual Report of the Crime Victims

Compensation Board, op. cit., p. 6.
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excluding stabbing, and/or robberies; 12% are death claims; another 127%
were knife wounds; another 12% bullet wounds and the rest miscellaneous,

such as, rape and motor vehicle violations of law."374

Comparable dis-~
tributions for 1968 indicate that approximately 60 percent of the claims
filed resulted from assault; 18 percent were death claims; 8 percent
were knife wounds; 12 percent were bullet wounds. In 1969, approximately
58 percent of the claims resulted from assaults; 15 were death claims;
13 percent were knife wounds; 13 percent were bullet wounds. It is
quite interesting that the distribution of claims filed with the New
York Crime Victims Compensation Board by types of crime was nearly the
same in each of these three years despite large increases in the number
of claims filed from year to year. The 519 claims filed in 1968 were
followed by 929 claims filed in 1969, a 179 percent increase. This was
followed by 1,594 claims filed in 1970, a 171 percent increase over 1969.
In Maryland, "criminal offense" is given its defipitiom through the

use of an existing list of crimes in the state's penal code. In 1969,

the Maryland Criminal Injuries Compensation Board handled 180 personal

- 3
injury claims and 60 death claims. & The types of crime that produced

these claims were as follows:376

3741444., p. 8.

375Mary1and, Criminal Injuries Compensation Board, First Annual
Report, op. cit., p. 5.

3761434., pp. 5-6.
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Assault 73
Stabbed 17
Murders 60
Shot 48
Mugged 18
Manslaughter by auto 4
Burglary 1
Assisting in arrest 1
Rape 5
Miscellaneous 13

TOTAL 240

Approximately 40 percent of the claims were produced by assaults (includ-
ing mugging); 25 percent were death claims; 7 percent were knife wounds;

20 percent were bullet wounds. In 1970, the Maryland Board handled 308

claims, approximately an 80 percent increase in claims over 1969.377
The types of crime that produced these claims were as follows:378

Assault 78

Stabbed 34

Murdered 71

Shot 85 -

Mugged 25

Burglary 1

Rape 1

Miscellaneous 13

TOTAL 308

In 1970, approximately 33 percent of the claims resulted from assaults
(including mugging); 23 percent were death claims; 11 percent were knife
wounds; 28 percent were bullet wounds. Here again, within this jurisdic-
tion there is some consistency between these two years in the distri-
bution of types of crime that led to the filing of claims with the com-

pensation board. In practice, it would seem that the use of any one of

377Maryland, Criminal Injuries Compensation Board, Second Annual

Report, (pre-printers copy) July 15, 1971, p. 3.

37BIbid.




190

the three alternative ways of defining criminal offense (generic defi-
nition of crime, list of crimes put in the compensation plan, or the
use of an existing list of crimes in the jurisdiction's penal code)
would cover the types of crime that have produced the claims filed in
the jurisdictions considered above. It is interesting to note that
death claims, stabbing claims, shdoting claims, and assault without
weapon claims account for practically all of the claims filed. The
esoteric case, much discussed and anticipated, has been insignificant

in producing claims.

Lump-sum Payments or Payments Over Time?

Due to the great variety of compensation cases that come up for
decisions by compensation authorities, it would seem that the more
flexibility that might be exercised in awarding payments the better.
For some types of cases, the lump-sum payment would seem to be prefer-
able. For other types of cases it would be inappropriate. '"Although
a lump sum payment may be appropriate for a minor or temporary injury,
it cannot be relied-on to provide adequate cover for the victim of a
serious, long-term disability."379 In addition to meeting the needs of
cases which do not require further consideration and which can be term-
inated with the payment of a lump-sum award, attachment to the lump-sum
payment seems to reflect a desire to dispose of cases completely and

thus escape the administrative bother of supervision, making periodic

payments, and perhaps reconsidering the cases as circumstances become

379D. R. Harris, "Compensation for Victims of Crimes of Violence,"
The A. G. Davis Essays in Law, ed. J. F. Northey (London: Butterworths,
1965), p. 65.
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altered by future events. For the most part however, the advantages in
being able to make periodic payments are greater than the alleged dis-
advantages of not being able to close a case.

Although periodical payments lead to increased administrative
expenses, it does not follow that the total cost of the

scheme will be greater, since the review of an award may lead
to its reduction. If there is an unexpected improvement in
the victim's condition, if a widow remarries, or if a claimant
dies, the payments will cease or be reduced. The power of
review is also a safeguard against fraudulent or exaggerated
claims; . . ,380

There have been many suggestions by those who have evaluated the pros
and cons of lump-sum and periodic payments that advantage should be
taken of the administrative opportunities which the compensation author-~
ity offers to reduce what otherwise must in many cases be guesswork when

lump-sum payments are made.381

"By predetermining damages, one virtually
insures that there will be no close relatién between the amount deter-
mined and losses thereafter suffered. Compensation must be in the form
of payments periodically disbursed and under constant review if it is

d."382 A further criticism

to bear any close relation to damages suffere
of the lump-sum payment, where payment is delayed in an effort to reduce

guesswork, is that the compensation may not be forthcoming when most

38OIbid.

3810f. Paul Frederick Rothstein, "State Compensation for Crim-
inally Inflicted Injuries," op. cit., p. 49. Robert D. Childres,
"Compensation for Criminally Inflicted Personal Injury," New York Uni-
versity Law Review, XXXIX (1964), p. 463. '"Great Britain Approves Com~
pensation Program for Victims of Criminal Violence," Harvard Law Review,

op. cit., p. 1686.

382Robert Childres, "Compensation for Criminally Inflicted
Personal Injury,” Minnesota Law Review, L (1965), p. 278.
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needed. "The delay of two or three years in receiving payment of damages
is equally unsatisfactory, for compensation is often most needed immed-

iately following the criminal act."383

The use of an emergency or
interim payment might however be used to avoid some of the difficulties
inherent in waiting for a long period to decide upon the making or the
amount of an award. Even though such payment might ease the financial
difficulties of the crime victim or his dependents, there remains the
criticism that the lump-sum payment is in most cases defective because
it. is - final and not subject to review. "Fresh evidence or changed cir-
cumstances after an award might reveal considerations which should have
affected: the board's disposition. Some provision should be made to
enable adjustment subsequent to the rendering of the award so as to pre-

; 84
vent. unjust enrichment or inadequate compensation."3

Otherwise, it
has been noted, "inflation, re-marriage, unexpected recovery or deter-
ioration, or any of the turns of the wheel of fortune’ may in the event

A J
n385 These are some of the con-

render an award too large or too small.
siderations that would favor the making of periodic payments. 'Review-
able periodical payments are the obvious solution, in the interests of

both the victim and public funds, with the power to award lump sums in

383Robert Childres, "The Victims," Harper's Magazine, April,
1964, pp. 161-162.

38l‘"Compensation to Victims of Violent Crimes,' Northwestern
University Law Review, LXI (1966), p. 99.

385Alec Samuels, "Compensation for Criminal Injuries in Britain,"
University of Toronto Law Journal, XVII (1967), p. 40.
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addition where deemed by the Board to be appropriate, for example, for

1386

pain and suffering which has ceased. There is considerable flexi-

bility, in this respect, in the plan of New Zealand. "Its statute is
unique in expressly providing that the tribunal may vary its order on
the application of the attorney general, the victim, a dependent, or

the offender, having regard to fresh evidence, change of circumstances,

1387

or payment of other compensation. The practices of New York are

also to be recommended, in this respect:

Since periodic payments are made monthly, in both pro-
tracted and death cases, periodic checks are made every four
months to determine if the payments should be continued. In
protracted cases, if the doctor advises that the victim is
able to return to work, payments are stopped.

In death cases, if _there is a change of dependency pay-
ments are then stopped.
The practices of the jurisdictions here considered regarding the types

of payments made are noted in Table 14. It would seem to be best if

the compensation authority were given the power to make awards in the

-

form of lump-sum, periodic, and/or partial or emergency payments as the

circumstances of each case dictate.389

386Ibid.

387"Compensation to Victims of Violent Crimes," Northwestern
University Law Review, loc. cit. See New Zealand, Statutes of New
Zealand, 1963, No. 134, sec. 21.

388New York, Crime Victims Compensation Board, 1968 Second
Annual Report, Leg. Doc. (1968), No. 100, p. 9.

3890f. Glenn E. Floyd, "Victim Compensation Plans,” American Bar
Association Journal, LV (1969), p. 160. Michael P. Smodish, "But What
About the Victim? The Foresaken Man in American Criminal Law," op. cit.,
p. 18. Robert Childres, "Compensation for Criminally Inflicted Personal
Injury," Minnesota Law Review, op. cit., p. 279.
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TABLE 14

Types of Payments Made to Victims of Crime

Great a b o d Mary-= New
Britain Calif. Mass. Hawaii N.Y.% 1land Zealandg

lump sum X X X X X X X
periodic X X X
interim, emergency, h h

or partial X X X X X

aGreat,Britain, Compensation for Victims of Crimes of Violence,
Cmnd. 2323, par. 19.

bCalifornia, Govt. Code, ch. 5, Art. 1, sec. 13963.

cMassachusetts, Annotated Laws of Mass., ch. 258A, sec.6.

dHawaii, Hawaii Revised Statutes, Vol. 4, ch. 351, sec. 351-61.

eNew York , McKinney's Consolidated Laws of New York Annotated,
Book 18, Executive Law, Art. 22, secs. 632, 630.

fMaryland, Annotated Code of Maryland, Art. 26A, secs. 13, 11.

BNew Zealand, Statutes of New Zealand, 1963, No. 134, sec. 20.

hMaximum of $500, to be deducted from final award, excess over
final award to be repaid.
Is There a Minimum Loss Required for Claims?

There are more considerations to be taken into account when deciding
whether or not to impose a minimum loss amount for the determination of
victim eligibility than might first be apparent. Most of these consider-
ations are related to concepations of desirable balance. On the one
hand there is the feeling that no minimum requirement would result in

the bringing of many burdensome, trivial claims, perhaps to the extent
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that the compensating authority would be impeded in its efforts to take
care of what would generally be considered more deserving, more sub-

stantial claims. "At some undeterminable point, although technically a
person is a victim of crime," it has been suggested, "his injury is so

minimal that it may well be ignored."390

This sounds reasonable except
that what might be considered "trivial" loss to one person may really
be considerable to another person. The compensation program, it is
felt, should not set the minimum loss, if one is adopted, so high that
those who incur what is for them a substantial loss are arbitrarily
excluded from being compensated. Another factor to be considered is
that:

studies have shown that most violent crimes occur in poverty-

stricken urban areas. Assuming this is true, the victims

will most likely be persons of little or no income, to whom

a loss of even a small amount may be much more injurious than

a large loss would be to a person of substantial means. The

possible evils and inequities that would result from the $100

minimum deduction may be enough to lead to its a]:andonment3 or

at least an equitable application on a case to case basis.
It has been suggested that requiring that minimum losses be sustained
before one might be eligible for compensation "is probably the only way
to be sure that administrative expenses do not dwarf the actual benefits."392

Alternatively, however, the point has been made that “the administra-

tive costs tend to be incurred anyway in investigating a claim to see

39oLeRoy L. Lamborn, "Toward A Victim Orientation in Criminal
op. cit., p. 767.

391Glenn Eldon Floyd, 'Massachusetts' Plan to Aid Victims of
Crime," Boston University Law Review, XLVIII (1968), p. 367.

Theory,'

392"Great Britain Approves Compensation Program for Victims of
Criminal Violence," Harvard Law Review, op. cit., p. 1686.
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if it is eligible or not, and there is in fact very little saving except

perhaps that some potential claimants are deterred from making any claim

1 u393

at al There are also administrative practices, such as those

developed by the New York Crime Victims Compensation Board, which could
be emulated by other jurisdictions to minimize the cost of determining
whether a claim warrants investigation. There, in 1968-69,

"the number of claims that were accepted and investigated
were [sic] 519 and in addition to that there were what shall
be termed inquiries, 1307. These inquiries were not pro-
cessed by opening a file and starting an investigation in
view of the lack of information. Accordingly, a preliminary
investigation was conducted to determine if the claim was one
that should be accepted for investigation. This was done to
save the time of the investigative staff. This preliminary
investigation was done by_telephone and letter and a great
saving was -accomplished."

Enlightened administrative practices such as these go far in discount-

ing the contentions that administrative costs, except for a rather high

minimum loss requirement, would be too burdensome to maintain. Another

point made against the minimum loss requirement is that "a jurisdictional
w395

minimum would also tempt victims to exaggerate their loss. The

practices of the jurisdictions here examined, respecting minimum loss

requirements are described in Table 15.

393Alec Samuels, "Compensation for Criminal Injuries in Britain,"

op. cit., p. 38.

394New York, Crime Victims Compensation Board, 1968 Second Annual

Report, op. cit., p. 7.

395Ralph W. Yarborough, "S. 2155 of the Eighty-Ninth Congress--
The Criminal Injuries Compensation Act," op. cit., p. 265.
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TABLE 15

Minimum Loss Required for Compensation

Great Britain® LSOb
California no minimum
Massachusetts® loss of earnings or support for two

continuous weeks or out-ot-pocket
loss of $100. Any award granted is
subject to a $100 deduction.

Hawaii no minimum

New Yorkd loss of earnings or support for two
continuous weeks or out-of-pocket
loss of $100.

Marylande loss of earnings or support for two
continuous weeks or out—of-pocket

loss of $100.

New Zealand no minimum

3Great Britain, Criminal Injuries Compensation Board, Sixth
Report, Accounts for the year ended 31st March, 1970, Cmnd. 4494,
Oct. 1970, par. 6 (a), p. 20.

b"Paragraph 6 makes the minimum amount of compensation L50 in
all cases; the provision in original paragraph 5 (c) of an alternative
minimum of three weeks' loss of earnings, which has been found to be
unsatisifactory in operation and to bring in relatively trivial cases,
is discarded." Great Britain, Criminal Injuries Compensation Board,
Fifth Report, Accounts for the yvear ended 31 March, 1969, Cmnd. 4179,
Oct. 1969, p. 27.

cMassachusetts, Annotated Laws of Mass., ch. 258A, sec. 5.

dNew York, McKinney's Consolidated Laws of New York Annotated,
Book 18, Executive Law, Art. 22, sec. 626.

eMaryland, Annotated Code of Maryland, Art. 26A, sec. 7.

Is There a Maximum Payment That Will Be Awarded?
The setting of a specific maximum award per case is primarily a

reflection of the concern that the total cost of the compensation
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program be kept as low as possible. To some extent, this concern is
justified because of the initial lack of information upon which to base
cost expectations. There has also been a desire on the part of policy
makers to keep the program costs within low program appropriatioms.
"The biggest defect," according to one observer, "in American crime

victim compensation plans to date has been the lack of adequate financ-

1396

ing. The objects of this criticism are appropriations amounting to

five-hundred~thousand dollars in New York for the 1966-67 fiscal year,

one-hundred-thousand dollars in California for the 1965-66 fiscal year,

and eighty-four~thousand dollars in New Zealand for 1964.397

Objectively, considering the stated purposes of crime compensation
legislation, criticisms directed against the imposition of rather low
maximum payments seem valid. Consider, for example, the following con-
clusions reached after an analysis of Massachusetts' ten-thousand-dollar

maximum payment:

There are two obvious shortcomings in this provision. First,
the hospital and medical expenses could consume the $10,000

in which event the victim or his dependents would be left with
no financial aid. If financial aid is one of the motivating
factors of the plan, a maximum figure should be set without
taking medical expenses into account. Second, a family with
several surviving dependents will receive the same maximum
award as a family with one surviving dependent. Obviously,

the act should allow some leeway in determing the amount of 398
the award conditioned on the number of surviving dependents.

396Michael P. Smodish, "But What About the Victim? The Fore-
saken Man in American Criminal Law," op. cit., p. 18.

397 1pid., pp. 18-19.

398Glenn Eldon Floyd, 'Massachusetts' Plan to Aid Victims of
Crime," op. cit., pp. 367-368.
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An alternative maximum to a flat~rate figure is that adopted by New
Zealand and described in Table 16. That plan does make allowances for
variation in the number of dependents of the victim. Another possibility

for consideration is the suggestion that "the average family income of

"399

the United States for the last year could be used. Some choice of

a maximum, if one is to be imposed, other than a flat-rate set amount
would seem to be preferaﬁle. The nature of the maximum payments for the
jurisdictions examined here is presented in Table 16.

Some interesting work has been done to learn something of popular
attitudes regarding the relative seriousness of different offenses and
in translating the resulting ratios into money-value ratios. First,

through interviews of about 1,000 subjects who were asked to

give numerical scores of relative seriousness on 141 offenses
many of which involved bodily harm to the victims, ratio 400
scales of the seriousness of physical injury were constructed.

Next, there was an assumption made that these ratio scales, representing

community evaluation, should mean that "certain ratios of compensation

should be maintained.“401

One way of viewing these ratios is to plot money values
on one axis and seriousness scores on the other axis. The
results show absolute money values far in excess of what we
believe any state could or would pay. However, the ratios of
these money values may be useful guides. . . . comparing the
logarithmic increase in money values with the increase in
seriousness scores, we note that the money value attached

399LeRoy G. Schultz, "The Violated: A Proposal to Compensate
Victims of Violent Crime," St. Louis University Law Jourmal, X (1965),
P. 249.

4OoMarvin E. Wolfgang, "Victim Compensation in Crimes of Per-

sonal Violence," Minnesota Law Review, L (1965), p. 235.

40111 44., p. 238.
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TABLE 16

Maximum Payment That Will Be Awarded

Great Britain® The rate of loss of earnings or earning capacity
will not exceed twice the average of industrial
earnings (average weekly earnings for men 21 years
and over) at the time the injury was sustained.

Californiab $5,000

Massachusetts® $10,000

Hawaii® $10,000

New Ybrkd $100 a week for lost earnings or support;
aggregate award, $15,000

Maryland® $15,000 for total disability
$30,000 for death

New Zealand® 1. incapacity for work, ten pounds 5 shillings a

week plus one pound a week for dependent wife
and. ten shillings a week for each minor dependent
child; aggregate period, six years.

2. death, nine pounds a week plus ten shillings a
week for each minor dependent child; aggregate
period, six years.

3. other pecuniary loss or expense, one thousand
pounds.

4. pain and suffering of victim, five hundred pounds.

3Great Britain, Criminal Injuries Compensation Board, Fifth Report,
Accounts for the year. ended 31st March, 1969, Cmnd. 4179, Oct. 1969, par.
11(a), p. 25.

bCalifornia, Govt. Code, ch. 5, Art. 1, sec. 13964.

cMassachusetts, Annotated Laws of Mass., ch. 258A, sec. 5.

dHawaii, Hawaii Revised Statutes, Vol. 4, ch. 351, sec. 351-62(b).

eNew York, McKinney's Consolidated Laws of New York Annotated,
Book 18, Executive Law, Art. 22, sec. 631(3).

fMaryland, Annotated Code of Maryland, Art. 26A, sec. 12(b).
Maryland follows the scale of benefits of the Workmen's Compensation Act,
Art. 101, sec. 36, excluding sec. 66,

ENew Zealand, Statutes of New Zealand, 1963, No. 134, sec. 19(3).
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to a "hospitalization" is 20 times higher than "treated and

discharged"; that "forcible rape" is 200 times higher, and

"death" is 10,000 times higher than "treated and discharged."

Dividing through our absolute money values by a constant,

i.e., 100, we see that if an injury labeled "treated and dis-

charged" were compensated with $50, "hospitalization" would

be $100, "rape" would be $10,000, and "death" would be

$1,000,000. If these ratios seem unreasonable, our only

response is that these are the ratios Brovided by large

samples of knowledgeable populations.4 2
Such compensation ratios as these would of course be based upon different
considerations than present compensation programs are, but the contrast
with current low-level maximum payments is rather startling.

Should Victim Participation Be Considered in Setting The Amount
of The Award?

Opinions vary as to whether there should be compensation provided
when injuries or death result from victim precipitation of the crime.
"It is significant to remember," notes one commentator, "that an injury
resulting from violent crime is no less an injury because the offense
was victim precipitated. . . . Emphasis should be on the injury and not

n403 On the other hand there seems to be a

solely on how it occurred.
prevailing attitude that the person who provokes attack upon himself or
who participates willingly in the commission of a crime should not

receive the same cansideration as the person who is an innocent victim

of personal attack that produces harm. This attitude has prevailed in

the enactment of the compensation programs here considered. All but

4021444,

403LeRoy G. Schultz, "The Violated: A Proposal to Compensate
Victims of Violent Crime," op. cit., p. 247.
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California's plan include provisions to reduce awards or disallow claims

404

on the basis of victim provocation or participation. "Such a provi-

sion included in a victim compensation statute,” it has been said, "is
analogous to the adoption of a comparative negligence standard for com-
pensation. It should be incorporated in any'future victim compensation
proposals inasmuch as it would act as a deterrent to provocation of

k05

violent acts. Considerable investigation may be necessary in some

cases to determine whether and to what extent a crime of violence may
have been victim precipitated. The Maryland Criminal Injuries Compen-

sation Board has found that such investigation has been necessary in

approximately 20 percent of: its cases.406

Intensive investigation required in cases where victim provocation

is suspected causes delay "due to attempting to locate and interview

wh07

reticent witnesses. The New York Crime Victims Compensation Board

has noted that its "most extensive investigations are those where there

is a question of provocation."408

404Great Britain, Criminal Injuries Compensation Board, Fifth
Report, Accounts for the year ended 31st March, 1969, Cmnd. 4179, Oct.
1969, par. 17, p. 26; Massachusetts, Annotated Laws of Massachusetts,
ch. 258A, sec. 6; Hawaii, Hawaii Revised Statutes, Vol. 4, ch. 351, sec.
351-31 (c); New York, McKinney's Consolidated Laws of New York Annotated,
Book 18, Executive Law, Art. 22, sec. 631(5); Maryland, Annotated Code
of Maryland, Art. 26A, sec. 12(e); New Zealand, Statutes of New Zealand,
1963, No. 134, sec. 17(3).
405Michael P. Smodish, "But What About the Victim? The Fore-
saken Man in American Criminal Law,” op. cit., p. 15.

406Maryland, Criminal Injuries Compensation Board, Second Annual
Report, (pre-printers copy) July 15, 1971, p. 5.

407yp14., p. 4.

408New York, 1970 Fourth Annual Report of the Crime Victims

Compensation Board, op. cit., p. 9.
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It would seem, based upon the record of claims disallowed or reduced
because of victim provocation, that a disproportionate amount of the
compensation boards' attention and time is focused upon the question of
victim provocation and its significance. Of the claims accepted for
decision by the New York Crime Victims Compensation Board in 1968, 202
were disallowed.409 Provocation by the victim accounted for the dis-

410

allowance of only 8 of these 202 claims. In 1969, of 490 decisiomns

made by the New York Board in which there were no awards made, provo-

cation by the victim accounted for the disallowance of only 6 claims.411

Of 632 denials of awards by the New York Board in 1970, victim provoca-
tion accounted for only 4 claims being disallowed.412 Small numbers of
claims disallowed or awards reduced because of victim provocation has
also been the experience of other jurisdictions. The Maryland Criminal
Injuries Compensation Board in 1970, disallowed only 7 claims for

victim provocation out of a total of 123 claims d:lsallowed.l'13 In 1969,

aogNew York, 1968 Second Annual Report of the Crime Victims

Compensation Board, op. cit., p. 7.

4loIbid.

4llNew York, 1969 Annual Report of the Crime Victims Compensa~
tion Board, op. cit., p. 1l.

412New York, 1970 Fourth Annual Report of the Crime Victims
Compensation Board, op. cit., p. 1l.

413Mary1and, Criminal Injuries Compensation Board, Second
Annual Report, op. cit., pp. 2-3.
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the Maryland Board had disallowed only 2 claims for victim provocation

414

out of a total of 63 disallowed claims. In 1970, the Hawaii Criminal

Injuries Compensation Commission concluded that there was victim provo-

cation in 13 cases; in 7 of those cases, compensation was denied; in 6

the awards were reduced by percentages ranging from 10 to 40 percent.415

In Great Britain, the victim's character and way of life are added to

the victim's conduct as bases for reducing or denying an award.416 Out

of a total of 2,720 claims disallowed between August 1, 1964 and March
31, 1970, by the British Board, the applicant's conduct, character, or

way of life accounted for 421 claims being disallowed; this amounted to

417

16 percent of the total. The number and percent of claims reduced

in amount by the British Board in recent years have been as follows:
1967-68, 148, 4 percent; 1968-69, 232, 4 percent; 1969-70, 340, 5 per-
cent.418 "The usual close relationship between victim and offender in
crimes of violence should lead us to test the extent to which the crime
is a product of that relationship and, as such, how much both vietim and

offender contributed toward its denouement."“‘9

414Mary1and, Criminal Injuries Compensation Board, First Annual

Report, op. cit., p. 5.

415Hawaii, Third Report of the Criminal Injuries Compensation
Commission, op. cit., pp. 4-5.

416Great Britain, Criminal Injuries Compensation Board, Sixth
Report, op. cit., p. 22, par. 17.

4171p14., p. 18.

4181114., p. 9.

419LeRoy G. Schultz, "The Victim-Offender Relationship,” Crime
and Delinquency, XIV (1968), p. 139.
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As an aid to this end, it has been suggested that the victim "should be

examined psychiatrically along with the offender."420

Also, "the victim's
police record should be checked and his reputation should be determined

as a matter of routine."l’21 These practices should at least indicate

to the compensating authority those cases that deserve particular scru-
tiny and evaluation prior to the making of an award.

Where compensation is to be reduced or denied because of the victim's
contribution to the crime, the manner of such reduction or denial becomes
of significance. Of the jurisdictions mentioned above where such action
is required, only the Hawaii Criminal Injuries Compensation Act pre-
scribes the manner of reducing awards. There, " . . . the commission
shall reduce the amount of compensation in accordance with its assessment
of the degree of such responsibility attributable to the Victim."422
This amounts to a percentage reduction of the award that would otherwise
have been made. If the victim is deemed to be fifty percent responsible
for the commission of the crime, his award, if any, will be reduced by
fifty percent. Through its rule-making power, the Criminal Injuries Com-
pensation Board in éreat Britain has adopted the practice of reducing

awards also by the precent of fault the victim is deemed to have had

in the commission of the crime. There is an adjustment of "the percentage

42053 44., p. 138,

421yp54., p. 137.

422

Hawaii, Hawaii-Revised: Statutes, Vol. 4, ch. 351, sec. 351-
31(c). ) o '
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423

in accordance with the particular circumstances of the case." There,
no award is made "where the applicant is the aggressor or is provocative
or agrees to fight or is party to a quarrel which develops into a fight

and sustains injuries which he could reasonably have foreseen were likely

wh24

to result. The percentage reduction of any award that might be made,

based upon the victim's contribution, is one way of handling the reduc-
tion but it may not be the best way.

It is submitted that this may lead to injustice, because the
percentage will be fixed in relation to the claimant's "share
of responsbility" and not also in relation to the extent of
his injury and his loss of earning capacity. . . . A percent-
age approach results in the victim being punished partly
according to the degree of his fault, but mainly according

to the extent of his injury; yet the extent of his injury is
often fortuitous, and bears no direct relation to the degree
of his fault. A better method of dealing with the victim's
fault, therefore, would be for the authority to assess the
reduction as a specific sum of money, like a fine, instead

of a proportion of the actual loss. This "tort fine", could
then be determined by the various factors relevant to the
assessment of a fine, including the financial position of the
offender.

The above suggested method of penalizing the participating victim would
seem to offer certain advantages over the percentage reduction method.
The same general objective could be attained without the arbitrariness
implicit in the percentage reduction. It is suggested that where dis-

cretion is allowed the compensating authority, it give serious consider-

423Great Britain, Criminal Injuries Compensation Board, Fourth
Report, Accounts for the year ended 31st March, 1968, Cmnd. 3814,
Nov. 1963, p. 9.

4241154, , pp. 8-9.

425D. R. Harris, "Compensation for Victims of Crimes of Vio-
lence," op. cit., p. 62.
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ation to the above suggestion before adopting the percentage reduction

method of reducing awards.

Sexual Offenses. In Great Britain, so much concern was shown in

the parliamentary consideration of the government's compensation scheme“6

prior to its inauguration, that alleged sexual offenses would lead to
the bringing of numerous claims, that the British scheme had included
in it specific directions regarding the handling of such cases. The

scheme provides that:

The Board will scrutinise with particular care all appli-
cations in respect of sexual offences or other offences aris-
ing out of a sexual relationship, in order to determine
whether there was any responsibility, either because of
provocation or otherwise, on the part of the victim . . . and
they will especially have regard to any delay that has occurred
in submitting the application.

The last requirement above would be met with approval by Mr. Justice
Stable, "who observed in a case of rape at the Assizes that he wished
that young ladies who got raped would stop getting raped earlier im the

proceedings than they do."428

Since there was no experience upon which
projections of classes of claims brought could be made and what little

research had been done suggested appreciable victim-offender cooperation

426Cf. Great Britain, "Crimes of Violence (Compensation for
Victims)," Parliamentary Debates (Commons, 694 (May 5, 1964), cols.
1166~1167; Great Britain, '"Crimes of Violence: Compensation for the

Victim," Parliamentary Debates (Lords), 245 (Dec. 5, 1964), cols. 264~
265,

427Great Britain, Compensation for Victims of Crimes of Violence,

Cmnd. 2323, op. cit., par. 16, p. 6.

428Great Britain, "Crimes of Violence: Compensation for Victims,"
op. cit., col. 258 (remarks of Lord Mancroft).
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in sexual offe‘nses,429 the concern evidenced about the potential bringing
of fraudulent claims involving sexual offenses is understandable. Since
there has been some experience in administering compensation programs it
is now realized that most of these early fears were without justification
so far as there being a problem with the bringing of numerous fraudulent
claims is concerned. Speaking to this point, the Chairman of the British
Criminal Injuries Compensation Board remarked that:

It was obviously thought at the time that the Scheme came

into operation that we should be swamped with claims of this

type, but this has not proved to be the case. We have

examined the first 880 cases which we have disposed of, and

there have been only seven cases of rape and fifteen of

indecent assault. Obviously, the sexual side of the matter

has not produced.the number of applicatioms that was

expected.430

So. far as victim provocation or cooperation in sexual offenses is con-

cerned, doubt has recently been cast upon the validity of contentioms

4zgcf. L. Radzinowicz, Sexual Offences: A Report of the Cambridge

Department of Criminal Science (London: Macmillan and Co., 1957), pp.
84-85, 103-104. This systematic scrutiny of sexual crime in Great Britain
in the early 1950's involved 1,994 victims of indictable sexual offences.
82% of the victims were children under 16 years of age. In 40% of the
cases there was no indication of resentment or objection by the victims.
In 60% there was ''some objection or resentment by the victims, at the
time of the offense or later, but in many of these cases it could not

be regarded as positive or active resistance to the offender."; Joseph
Weiss et al., "A Study of Girl Sex Victims," The Psychiatric Quarterly,
XXIX (Jan. 1955), pp. 2-3. This California study involved 73 girls who
were victims of adult sex offenders: 44 were participant victims (“those
who took part in initiating and maintaining the relationship"); and a
later study, John H. Gagnon, "Female Child Victims of Sex Offenses,"
Social Problems, XII (Fall 1965), pp. 176-192. This study of 333 females
revorting a sexual experience with an adult before the age of 13 showed
that in 8% of the cases there was victim collaboration and that for 15.6%
of the collaborative victims, the sexual experience was coitus.

430Walker Carter, "The Work of the Criminal Injuries Compensation
Board," op. ecit., p. 49.
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that it is present in as many cases as earlier studies would indicate.
Israeli Criminologist Menachem Amir
believes that fewer than 207% of rapes are precipitated by
the woman's being "negligent or reckless or seductive."
Philadelphia Psychiatrist Joseph Peters also thinks that
the victim of sexual assault is less often at fault than is
generally believed. To resolve the controversy, he and his
colleagues have just begun a study that calls for exhaustive
interviewin§ of every Philadelphia rape victim over the next
four years. 31
The results of this prolonged investigation should resolve some of the
doubt and uncertainty that exists in this area of victim-offender rela-
tionships. Regardless of the outcome of this research effort, it would

seem to be desireable "to specifically require certain types of evidence

such as the report of an attending physician or a later psychiatric

examination in order to warrant recovery in sex offense injury cases."432
Must Victim "Need" Be Present?
"Need" is a prerequisite to the awarding of compensation in three
433

of the jurisdictions whose practices are examined here. California,

New York,434 and Maryland435 have need requirements. In California,

prior to the hearing of a claim by the Board of Control, the Attorney

431"15 the Victim Guilty?" Time, July 5, 1971, p. 42.

432"Compensation to Victims of Violent Crimes,” Northwestern
University Law Review, op. cit., p. 96.

4330alifornia, Govt. Code, ch. 5, Art. 1, secs. 13960, 13963.

434New York, McKinney's Consolidated Laws of New York Annotated,
Book 18, Executive Law, Art. 22, sec. 631(6).

435

Maryland, Annotated Code of Maryland, Art.26A, sec 12(f).
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General is required to examine, among other things, “the claimant's

financial condition."436

At the hearing, the need of the claimant is

one of the items evaluated and unless the claimant is found to be ''needy"
no award will be made. A need requirement makes a victim compensation
program a minimal program and if severely interpreted and applied may
make the program so restricted that few who are victims of crime will

be eligible for awards from the crime compensation program. A tentative
conclusion regarding California's program is "that the program was so
tightly drawn that it defeated its own purposes and managed only to
absorb within it a few individuals who for special reasonms, such as
failure to meet. residency requirements, had not otherwise qualified for

welfare assistance."437

The language of the need requirements of the
New York and Maryland statutes is the same. Both require "serious fin-

ancial hardship" and a consideration of "all of the financial resources
1438

of the claimant.' The same provision of the New York statute provides
that the compensation board "shall establish specific standards by rule
for determining such serious financial hardship." This provision, the
Maryland law omits.' In compliance with this directive, the New York

Crime Victims Compensation Board has adopted rules which make the New

York program less restrictive than the language of the statute would

436California, Govt. Code, ch. 5, Art. 1, sec. 13963.

437Gilbert Geis, "State Compensation To Victims of Violent
Crime," op. cit., p. 174.

438New York, McKinney's Consolidated Laws of New York Annotated,
Book 18, Executive Law, Art. 22, sec. 631(6); Maryland, Annotated Code
of Maryland, Art. 26A, sec. 12(f).
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seem to intend. These rules allow "the Board Member, in his discretion,
to exempt from the financial resources the claimant's home, his automo-
bile, tools and an amount of his savings not exceeding ome year's annual

earnings."“9

Other factors given special consideration as the case is
thought to warrant are the age of the claimant and the physicél and/or
mental condition of the claimant and/or his dependents.440 Given the
nature of the New York statute, these rules would seem to modify the
"serious financial hardship" requirement somewhat. It is suggested that
these rules make New York's compensation program better than it other-
wise would be. It would seem that if need requirements are strictly
imposed, the net result of a crime compensation program would be to
simply give preference to the victim of crime for welfare assistance.
The administration of a need requirement adds considerably to the work
load of the boards mentioned above. "The most difficult problem,"
experienced by the New York Crime Victims Compensation Board, "is the

nbhl Both the New York and

question of serious financial hardship.
Maryland compensation boards have noted that investigations to verify
the financial resources of the claimant delay the disposition of claims

A
and contribute to the backlog of cases.'42 The New York Board has found

439New York, Crime Victims Compensation Board, 1969 Annual

Report, op. cit., p. 11.

840744,

4411969 Annual Report, op. cit., p. 11.

aazNew York, 1968 Second Annual Report of the Crime Victims
Compensation Board, op. cit., p. 10; Maryland, Criminal Injuries Compen-
sation Board, First Annual Report, op. cit., p. 7.
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that many claimants are reluctant to discuss or reveal their financial

resources to the Board's investigators. If they refuse to divulge such

information, the Board has noted that it has "no alternative but to deny

d wh43

an awar In 1969, the Maryland Criminal Injuries Compensation

Board accepted and investigated 240 claims; in addition it disposed of
about. 1,000 inquiries without opening a file or starting an investiga-
tion because the Secretary of the Board found in a preliminary examina-

tion that the eligibility requirements of the Maryland statute could

not be met.444 "Of the 240 claims accepted and filed, there were 105

decisions rendered, of which 42 awards were made and 63 were disallowed."445

Among the reasons for disallowance, "no serious financial hardship"

accounted for 23 refusals to make awards; "failure to furnish informa-

tion" accounted for 1 refusal.446 In 1970, the Maryland Board accepted

and investigated 308 claims and rejected in a preliminary fashion

447

mentioned above an additional 1,500 inquiries. "0f the 308 claims

accepted and filed, there were 234 decisions rendered, of which 111

448

awards were made and 123 were disallowed.” Of the 123 disallowances,

60 were due to "no serious financial hardship" and 4 were due to "failure

to furnish informat:i.on."z’49

4431969 Annual Report, op. cit., p. 9.

444First Ann:al Report, op. cit., p. 5.

4451144,

4461114,

447Second Annual Report, op. cit., p. 2.

448Ibid.

4491144, p. 3.
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In 1968, the New York Crime Victims Compensation Board accepted and

investigated 519 claims and refused an additional 1,307 inquiries after

preliminary examinations showed that the requirements of the New York

450

statute could not be met. "Of the 519 claims accepted and filed there

were 442 decisions rendered in which 220 awards were made and'202 were

451

disallowed." Of the 202 disallowances, 54 were due to "no serious

financial hardship" and 19 were due to "failure to furnish information."452

In 1969, the New York Crime Victims Compensation Board accepted 929

claims; it made ""826 decisions in which there were 336 awards made and

"453

490 in which there were no awards made. Of the 490 disallowances,

104 were due to '"no serious financial hardship" and 79 were due to

"failed to furnish information."454

In 1970, the New York Crime Victims Compensation Board accepted

455

1,594 claims. "There were 1090 decisions of the Board Members in

which 458 claimants received awards and 632 claimants received no

1456

awards. Of the 632 disallowances, 93 were due to "no serious finan-

cial hardship" and 177 were due to "failed to furnish information."457

4501968 Second Annual Report, op. cit., p. 7.

451Ibid.

45211 4d.

4531969 Annual Report, op. cit., pp. 5, 10.

43411 14., p. 11.

4551970 Fourth Annual Report, op. cit., p. 5.

4561144, , p. 10.

4571p14., p. 11.
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As can be seen from the above information, a rather large propor-
tion of disallowances are due to these two i1eascns, amounting to over
42 percent for New York in 1970.

In California, summary accounts of the actions of the State Board
of Control show that of 1,012 claims received by the Board from November,
1967, through August, 1971, there were 531 disallowances.458 Reasons
for disallowances are not given but the relative differences in program
magnitude between California and New York are apparent. For example,
in fiscal year 1969-70, the California State Board of Control received
369 claims, of which 285 were denied and 130 were allowed.459 In approx-
imately the same period, as noted above, the New York Crime Victims
Compensation Board accepted 1,594 claims, made 1,090 decisions in which
458 awards were made and.632 were denied. Although both of these juris-
dictions have statutory "need" requirements, they are so different in
application that California might be said to have and apply a strict
"need" requirement in the usual sense of the term while New York does
not. The latter has noted that while "it might appear on the face that
the statute was beiﬁg read in more liberal term, . . . the Board feels
that rules can not be written to cover every situation and that each
claim should be decided on the facts of that particular claim, keeping

in mind the legislative intent as set forth in the statute."460 These

R
45 Monthly Activity Victims of Violent Crimes Claims, loc. cit.

439114,

4601969 Annual Report, op. cit., pp. 11-12.
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two states have populations of nearly the same size and their crime com-
pensation programs are the oldest in the United States, factors that
would favor comparisons being made between these jurisdictions.

The California State Board of Control recognizes that there are
problems that have resulted from California's 'need" requireﬁent. It

has proposed a bill to clarify "need," but "it is clear the bill will get

"461

nowhere this session. Under this proposed change, the statutory

handling of '"need" would be as follows:

"Need" shall mean that the victim suffered pecuniary
loss to an extent that he can no longer meet essential obli-
gations or expenses from income or assets available for such
purpose or from indemnification or financial assistance that
may reasonably be expected to be available from any other
source, without serious financial hardship.

In determining need, the Board of Control shall also
consider the Victim's financial condition prior to commis-
sion of the crime, and shall not grant indemnification to an
eligible victim in an amount that would place him in a better
financial condition than existed prior to the crime. The
board's judgment in determining need hereunder, and the
amount of such indemnification, shall be final.
Should this bill be passed and then applied in a manner similar to the
administration of the New York statute, these two jurisdictions would

be on the same footing so far as the "need" requirement is concerned.

Repayment
None of the jurisdictions here considered look upon compensation

to victims of crime as a premium to be received by the victim over and

461Letter from E. F. Veglia, Secretary, State Board of Control,
State of California, Aug. 25, 1971.

462California Legislature, 1971 Regular Session, Assembly Bill
No. 621, Sec. 2.
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above what he might receive from other sources in a measure that is the
monetary equivalent of damages suffered. Since none of these juris-
dictions bar the claimant from proceeding with civil actions against the
offender it might result, except for requirements that repayment be made
should such efforts be successful, that a given claimant would receive
both an award from the compensating authority and from the offender via
the courts. To prevent the possibility of any such "unjust enrichment"
all of these compensation programs contain provisions that would result
in any claimant receiving a net sum equal to the award made by the com-
pensating authority or an amount equal to the difference between a com-
pensation award and a civil judgment award should the latter be larger.%3

The insignificance of repayments is illustrated by the fact that in
the financial year 1968/69, 11,672,958 was paid in compensation through
the British scheme while during the same period repayment of L164 was
made by claimants subsequently recovering damages in civil actions.464
The conclusion of the Board was that "less than 1 per cent of offenders

465

would be worth suing, even if we had the power to do so." Recently,

Mr. Wilfred S. Pang, Executive Secretary of the Hawaii Criminal Injuries

463Great Britain, Criminal Injuries Compensation Board, Fifth

Report, op. cit., par. 24; California, Govt. Code, ch. 5, Art. 1, sec.
13963; Massachusetts, Annotated Laws of Mass., ch. 258A, sec. 7; Hawaii,
Hawaii Revised Statutes, Vol. 4, ch. 351, sec. 351-63; New York, McKinney's
Consolidated Laws of New York Annotated, Book 18, Executive Law, Art. 22,
sec. 634; Maryland, Annotated Code of Maryland, Art. 26A, sec. 15; New
Zealand, Statutes of New Zealand, 1963, No. 134, secs. 23, 25.

464Great Britain, Criminal Injuries Compensation Board, Fifth
Report, op. cit., pp. 4, 1l.

4651444, , p. 11.
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Compensation Commission, "pointed out that the law provides for recovery
of the payment from the offender and the Attorney General's office was

nh66

alerted to cases where this might be possible. He noted however,

that '"to date, . . . no action has been taken to collect any money from
offenders."467
In Great Britain, the Criminal Injuries Compensation Board obtains
an indemnity "from people to whom the Board paid money to the effect
that 'In the event of my recovering anything from the defendant, I agree
to pay over to you the amount I recover up to the amount of compensation

you have awarded me.'"468

The Chairman of the Board remarked, however,
that the collection of repayments '"was not likely to represent a serious
problem, . . . because in 999 out of 1,000 cases the offenders were

not really worth powder and shot."469

These conclusions would seem to
substantiate contentions examined earlier that one justification for
creating crime compensation programs is the lack of relief likely to be

afforded through bringing civil actions against the offender.

466

loc. cit.

—

4

Helen Altonn, '"Victims of Crimes Reminded of Compensation Law,"

67 1bia.

468Walker Carter, "The Work of the Criminal Injuries Compensation
Board," op. cit., p. 55.

4691bid.
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Exclusions

Property

Of the jurisdictions here considered, only two have made provision
for compensating for property losses and both of these are restricted
in scope. In addition to its crime compensation program created to aid
victims of crime who suffer personal injury or death, Hawaii included
what is known as a "citizenship" provision to indemnify those who suffer
personal injury or property damage while preventing a crime of apprehend-
ing a criminal, or assisting a police officer in doing such.470 Califor-~
nia also has a "citizenship" provision. It adds, as a cause for compen-
sation, "rescuing a person in immediate danger of injury or death as a
result of fire, drowning, or other catastrophe.“471 New Zealand also
has a limited property compensation provis£on, subject to a maximum
award to an& applicant of one thousand pounds.472 The applicant must
have taken "reasonable steps to avoid or mitigate the loss or damage,"473
and his failure "to insure against the loss or damage shall, if the
Tribunal considers that such failure was imprudent having regard to the
circumstances of the case and to normal practice, be treated as a failure

to take reasonable steps to avoid the loss or damage."474

47OHawaii, Hawaii Revised Statutes, Vol. 4, ch. 351, sec. 351-51.

47lCalifornia, Govt. Code, ch. 5, Art. 1, sec. 13972.

472New Zealand, Statutes of New Zealand, 1963, No. 134, sec. 22A

4).

473Ibid., sec. 22A(5)(a).

474Ibid., sec. 22A(6).
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None of the other programs being examined make provision for compensa-
ting for property losses or damage that results from criminal action.
Several basic reasons have been put forward to justify the exclusion of
property from crime compensation programs. One reason for making a
distinction between personal and property injury or damage ié the con-
tention that public opinion, while it supports the former as an object
of compensation, will not support the latter. "While I am convinced,"
said Mr. Ian Percival, "that public opinion supports this scheme in
relation to personal injuries, I do not think that it would be prepared
to see the scheme extended to claims in respect of damage to property,
however logical a case one might be able to make out for such an ex-

w473 Another suggestion is that:

tension.
the legislature in drafting qualification standards should
seek first to compensate the categories of criminal loss which
create the greatest impact upon the social conscience.
Exactly what categories these are is a matter of legis-
lative determination. In pursuance of this, several
standards have been established.

The most prominent standard in current provisions is
the general restriction of_awards to cover loss due only to
bodily injuries or death.476
As a practical consideration, reflecting limitations of financial

resources, 'the limitation to personal injuries arose partly from a

475Great Britain, "Crimes of Violence (Compensation for Victims),"
op. cit., col. 1230,
Cf. "Great Britain Approves Compensation Program for Victims of Criminal
Violence," Harvard Law Review, op. cit., pp. 1684-1685.

476 . . s .
7 Compensation to Victims of Violent Crimes," Northwestern
University Law Review, op. cit., p. 92.
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desire to begin cautiously, and partly from considerations of the
expenses of the scheme."477

For others, the opportunities for fraud if compensation should
extend to property loss or damage would preclude its addition to a
compensation scheme.

Yet for no other reason than the hazard of fraud, the
category of property indemnification might be completely
excluded from compensation. . . . Likewise, there should be
greater presumption of personal responsibility with regard
to one's possessions, since insurance and other protective
means are available. For properties are easily secured.
They can be registered; they can be exchanged for securities
or cash under the protection of federal deposit, and so on.
In other works, properties can be "sheltered" where the

person cannot be.478
Another aspect of the distinction between property and person, so far as
the probability for fraud is concerned, is the suggestion that a person
is mare likely to protect his person than his property. '"The victim's
interest in his own physical welfare should prevent him from taking too
many chances; few men will enter a brawl for the reason that they know
that a broken arm will ensure them of a paid holiday. In the case of
injury to property, however, knowledge of compensation for its loss
might well encourage carelessness and fraud."479

The consequences to the victim and to society are also thought to

be less from property loss or damage than from personal injury or death.

4773. J. Cameron, "Compensation for Victims of Crime: The New
Zealand Experiment,”" Journal of Public Law, XII (1963), p. 371.

478David J. Bentel, "Selected Problems of Public Compensation
to Victims of Crime," Issues in Criminology, IITI (1968), p. 224.

479LeRoy L. Lamborn, "Toward A Victim Orientation in Criminal
Theory," op. cit., p. 762.
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In drawing a distinction between these two types of loss, ''the answer
must be," it has been suggested, "that society has a greater interest
in compensating victims of personal injury than those whose loss is
merely in property or money. The social effects of property losses are
usually less than those of bodily injury, especially when a bfeadwinner

is killed or injured."*t0

This contention finds support in the conclu-~
sion of another investigator who notes that '"criminally caused damage
to property is never as disastrous as serious injury to the person.
Property damage does not destory a person's only indispensable asset,

n481 While the contention is made

that is, the ability to earn a living.
that "most property lost or damaged through crime is recovered,"482 this
can be discounted as a reason for not compensating for property losses.
Not only is less than half of property stolen recovered, but the percent
of all categories of stolen property that is recoverd is extremely low
except for automobiles. According to the value of property stolen and
recovered in 1969, the percent recovered was forty-seven percent, and

for automobiles, eighty percent.483 It would seem that there are suffi-

cient differences between the real and felt incidences of crime against

480D. R. Harris, "Compensation for Victims of Crimes of Violence,"

op. cit., p. 56.

481Robert D. Childres, "Compensation for Criminally Inflicted
Personal Injury," New York University Law Review, op. cit., p. 460.
Cf. A Report by Justice (Society), Compensation for Victims of Crimes
of Violence, op. cit., p. 4.

482Robert Childres, "Compensation for Criminally Inflicted
Personal Injury," Minnesota Law Review, op. cit., p. 272.

483FBI, U.S. Dept. of Justice, Uniform Crime Reports, 1969,

op. cit., p. 105.
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the person and crime against property that the two should be considered

separately as objects of compensation. Reasonable alternatives are
presently available to secure against property losses; they are not
available to secure the person against personal injury or death caused
by criminal action.

The national government in the United States has recently made an
effort to provide crime insurance protection for urban property in
selected areas.484 At present, this crime insurance is available in
Connecticut, the District of Columbia, Illinois, Maryland, Massachusetts,
Missouri, New York, Ohio, Pennsylvania, and Rhode Island.485 The object-
ive of this program is to enable businessmen and residents "to purchase
insurance against losses from burglary and robbery at affordable rates,

even in high crime areas."486

The enactment of this program followed
the withdrawal of many private insurance carriers from high-crime areas
and the charging of prohibitively high rates by those that continued to
sell policies in such areas. Under this program "both commercial and
residential burglary and robbery insurance is available with maximum
coverage of $15,000.for commercial and $5,000 for residential."487

This program has been operative since August 1, 1971. Reactions to it

so far have been negative. "“Those who have heard of the program, . . .

4845 blic Laws 90-448, 91-152, 91-609.

485HUD News, HUD-No. 7-450, U.S. Department of Housing and
Urban Development (Wash. D. C.: Govt. Printing Office, July 29, 1971),
p- 1.

4861bid.

487Ibid.
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generally consider the rates too high and the regulations too restrictive

to be worthwhile."488

Revisions of the program, which become effective
January 1, 1972, seek to make the insurance protection provided through
this program more "affordable." Hopefully, this will be accomplished

by offering policy buyers more choices in the coverage they Qish to have,
reducing deductibles, changing protective requirements, reducing rates
where crime rates have fallen, and by marketing the policies more aggres-
sively and providing better service.489 George K. Bernstein, Federal
Insurance Administrator, has shown determination to make this program
work but results so far are disappointing. Additional causes for concern
are "deep distrust of Federal efforts in crime-ridden areas” and lack of
interest on the part of the insurance industry, through which policies
are sold.490 If these difficulties can be overcome and if program cover-
age is extended to other areas, this effort and that to compensate
victims of crimes of personal violence have the potential of providing
some measure of security for victims of crime in general. If this effort
is not successful there may be more of a demand made in the future than
has been made in the past to include property loss and damage caused by
criminal acts in crime compensation programs. One of the problems, it

would appear, in this property insurance scheme is that the base is not

broad enough. Since the program focuses upon those who cannot buy

488y ey York Times, Nov. 13, 1971, p. 1.

489HUD News, HUD-No. 1 71-623, U.S. Department of Housing and
Urban Development (Wash. D. C.: Govt. Printing Office, Nov. 29, 1971),
pp. 1-2.

49oNew York Times, Nov. 13, 1971, pp. 1, 17.
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private insurance or can only buy it at high prices because they are

located in high-crime districts their policy costs through this program
are also likely to be quite high unless subsidies are provided through
general appropriations. At present, "there are no plans to ask for an

appropriation to cover losses." %!

This would seem to be counterpro-
ductive to the sale of policies, since their costs must necessarily
remain high if the program continues to be self-financed. Through
October, 1971, fewer than eighteen-thousand policies had been sold under
this program, "a figure far below that expected and hoped for by the
Department. of Housing and Urban Development, which administers the

program."492

Members of The Offender's Family Or "Household" Who Are The Victims?
All of fhe jurisdictions whose practices are examined here, except

California, limit or deny compensation to victims of crime where the
offender is a member of the family or household. Under Hawaii's com-
pensation act, if the victim "is a relative of the offender or was at
the time of his injury or death living with tﬁe offender as spouse or
as a member of the offender's household," no compensation will be
awarded, except for "expenses aétually and reasonably incurred as a

w493

result of the injury or death of the victim. New Zealand's

49vpia., p. 17.

4921bid.

493Hawaii, Hawaii Revised Statutes, Vol. 4, ch. 351, secs. 351-

34, 351-33(1).
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compensation statute specifies that '"no compensation shall be awarded
in respect of pain and suffering if the victim is a relative of the
offender; or was at the time of the injury living with the offender as

w94 The

wife or her husband or as a member of the offender's household.
language of the New York and Maryland statutes is the same respecting
the total exclusion of this class of victims., These statutes provide
that:
A person who is criminally responsible for the crime
upon which a claim is based or an accomplice of such person
ct a member of the family of such persons shall not be 495
eligible to receive an award with respect to such claim.
Both statues define "family" to mean:
(1) any person related to such person within the third degree
of consanguinity or affinity, (2) any person maintaining a
sexual relationship with such person, or (3) any 8erson
residing in the same household with such person.4 6
Massachusetts also totally excludes this class of victims. Its compen-
sation act provides that:
An offender or an accomplice of an offender, a member of
the family of the offender, a person living with the offender
or a person maintaining sexual relations with the offender

shall in no case be eligible to receive compensation with
respect to a crime committed by the offender.

The original provision of the British scheme concerning this class of

victims specified that:

494New Zealand, Statues of New Zealand, 1963, No. 134, sec. 18(2).

495New York, McKinney's Consolidated Laws of New York Annotated,
Book 18, Executive Law, Art. 22, sec. 624(2); Maryland, Annotated Code
of Maryland, Art. 26A, sec. 5(b).

496yew York, Ibid., sec. 621(4); Maryland, Ibid., sec. 2(d).

497Massachusetts, Annotated Laws of Mass., ch. 258A, sec. 3.
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Offences committed against a member of the offender's

household living with him at the time will be excluded alto-

gether, in view of the difficulty in establishing the facts

and ensuring that the compensation does not benefit the

offender.498
This has since been modified to require that:

Where the victim who suffered injuries and the offender

who inflicted them were living together at the time as members

of the same family no compensation will be payable. For the

purposes of this paragraph where a man and woman were living

together as man and wife they will be treated as if they were

married to one another.499
Prior to the inauguration of the British scheme there was no mention of
the member of the offender's household being excluded only if he was
living with the offender at the time of the offense. This stipulation
came about. after objections were raised in debates in The House of
Commons and The House of Lords.500 Regarding the exclusion of offenses
committed against a member of the offender's household living with him,
Mr. Henry Brooke, Secretary of State for the Home Department, expressed
the feeling that "the difficulties in clearly establishing the facts
and ensuring that the compensation does not, in the end, benefit the
offender are so great that these offences should be excluded, at least

from an experimental scheme."501 Exclusion is one way of dealing with

a class of victims where special administrative problems are anticipated.

498Great Britain, Compensation for Victims of Crimes of Violence,

Cmnd. 2323, op. cit., par. 17, p. 6.
499Great Britain, Criminal Injuries Compensation Board, Fifth
Report, op. cit., par. 7. p. 25.

5ooThe Times (London), June 25, 1964, 10b.

5Olcreat Britain, "Crimes of Violence (Compensation for Victims),
Parliamentary Debates, op. cit., col. 1132,
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"It must be realized," however, "that such an arbitrary exclusion is

bound to deny recovery to some bona fide victims. An alternative would
be to require a more strict burden of proof in these cases in order to

rebut a presumption of implication."502

There are other reasons why it
is suggested that the exclusion of this class of victims is not warranted,

particularly when compared to the acceptance of claims by victims in

other classes where the things objected to here appear just as likely B

or more likely to happen.

Collusion is a general problem to be met by denying com-
pensation to those "responsible for'" their losses and by
strict procedures aimed at reducing the number of successful
fraudulent claims. But the risk of collusion within the
family seems no greater than in cases of claims based upon
offenses committed by a stranger with no witnesses. When we
concentrate on the fact that we are talking about personal
injury, the argument reduces itself to the question--will
the Commission be able to distinguish between accidental or
self inflicted injury, and injury caused by the assault of
another? To this question, the family relationship seems
irrelevant.

Another consideration is that "the offence may take place outside the
house and in circumstances rendering the family relationship quite

fortuitous."504

502"Compensation to Victims of Violent Crimes," Northwestern
University Law Review, op. cit., p. 96; Cf. Glenn Eldon Floyd, 'Massa-
chusetts' Plan to Aid Victims of Crime," op. cit., p. 364; LeRoy L.
Lamborn, "Toward A Victim Orientation in Criminal Theory," op. cit., p.
759; Michael P. Smodish, '"But What About the Victim? The Foresaken Man
in American Criminal Law," op. cit., p. 15.

503Rohert Childres, "Compensation for Criminally Inflicted
Personal Injury," Minnesota Law Review, op. cit., p. 276; Cf. "Great
Britain Approves Compensation Program for Victims of Criminal Violence,"
op. cit., p. 1685.

504D. R. Harris, "Compensation for Victims of Crimes of Violence,"
op. cit., p. 61.

fi
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To exclude such an offense as this appears quite incongruous when
"many offences involving strangers take place within a home and are not

thereby exluded."505

Although intra-family assaults might be administra-
tively bothersome to contend with there appears to be no particular
reason to suppose they would present insuperable problems. JOther fin~
ancial or special relationships between the victim and offender will be
dealt with under the authorities' discretion, and the difficulty in
discovering the exact facts will not be peculiar to family offences."506
So far as the discovery and disallowance of fraudulent claims is concerned
there would seem to be better grounds for excluding other classes of cases
than family offenses. Attack by a stranger, where there is no witness,
does not automatically exclude the victim from being awarded compensa-
tion. Yet, "in the case where the offender is a relative or member of

the victim's household, it is more likely that his testimony will also

be available to the commission, as opposed to the case where the assail-

ant is a stranger."507

It thus appears that one of the chief fears,
collusion and the bringing of fraudulent claims, that has led to limita-
tions or disallowances of victim compensation in cases involving family

offenses is no more justified for this class of cases than for many of

those for which compensation is awarded.

5osAlec Samuels, "Compensation for Criminal Injuries in Britain,"
op, cit., p. 31.

506D. R. Harris, "Compensation for Victims of Crimes of Violence,"
loc. cit.
507

Robert A. Sandler, "Compensation for Victims of Crime--Some
Practical Considerations," op. cit., p. 651.
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We are left with one argument for excluding relatives of

the offender from compensation: the offender must not be

benefited. This argument raises a technical question: can

we design a program which allows innocent relatives to receive

compensation _while preventing offending ones from receiving

any benefit?308
Suggestions have been made to support the position that such capabilities
can be realized in a compensation program. "The risk of the offender
benefiting could be guarded against, for example, by periodical sums

L]

payable only to the wife," assuming she is the victim, "by analogy with

family allowances, or by investment, subject to release, wholly or in

part, at the discretion of the Board on the application of the wife."509
There is also the possibility that the offender may be convicted and
incarcerated. "In order to increase the possibility of convicting such
an offender, a provision requiring the claimant to testify in criminal
proceedings could be made a condition to eligibility under the compen=-

sation act."510

Such a practice would, however, be potentially danger-
ous for the reasons mentioned earlier when it was considered whether or
not a criminal conviction should be a prerequisite to the making of an
award. A more valid approach to reduce or eliminate the chance that

the offender ﬁight benefit from an award stemming from a family offense

. would seem to be the limiting of the award to include "no more than med-

ical expenses, loss of earning or other pecuniary losses. As such,

508Robert Childres, "Compensation for Criminally Inflicted Per-

sonal Injury," Minnesota Law Review, op. cit., p. 276.
509
loc. cit.

310gobert A. Sandler, "Compensation for Victims of Crime--Some
Practical Considerations,” loc. cit.

Alec Samuels, "Compensation for Criminal Injuries in Britainm,"
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the offender could only benefit from the award if he received state

compensation but refused to pay hospital and medical expenses. This
'double recovery' might be avoided by providing that hospitals be given

statutory liens under the act."511

The New York Crime Victims Compen-
sation Board has been doing something similar to this. It obfains from
the claimant "a consent which allows the unpaid creditors to be paid
directly. This was done when the Board in one instance, found that if
the award was made directly to the claimant, he undoubtly [sic] would
never pay the hospital bill which was in excess of $3,000.00 . . . . It
was felt that this was a necessary step to insure that the state money
was received by the persons entitled thereto. The balance, of course,

if any, is payable to the claimant directly."512

Thus there has already
been experience with the kind of arrangement that has been suggested
as being suitable for preventing the offender from benefiting from an

award resulting from an intra-family offense.

Should the Scheme Prevent '"Double Recovery'?
Of the seven jurisdictions here considered, five have enacted pro-
visions to bar double recovery of monies by victims of crime.513 These

provisions exclude recovery from the compensation program that would

5111444,

512New York, 1968 Second Annual Report, op. cit., p. 5.

513Great Britain, Criminal Injuries Compensation Board, Sixth

Report, Cmnd. 4494, op. cit., pars. 14-16; California, Govt. Code, ch. 5,
Art 1, sec. 13963; Massachusetts, Annotated Laws of Mass., ch. 2584,

sec. 6; New York, McKinney's Consolidated Laws of New York Annotated,
Book 18, Executive Law, Art. 22, sec. 631(4); Maryland, Annotated Code
of Maryland, Art. 26A, sec. 12(d).
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duplicate any funds received by the claimant from any other source. -
Should the claimant receive money from any other source to compensate
him for personal injury, or his dependents for his death, the amount he
would receive from the compensation program would be reduced by the
amount of such funds received from other sources. If these funds from
other sources equal or exceed the amount that would otherwise be paid
through the compensation program, no award from the compensation program
will be made.

The other two jurisdictions, Hawaii and New Zealand, also bar
double recovery with the exception that funds received from private
insurance are not deducted from the award made by the compensating
authority.514 Funds -received to compensate the victim that come from
all other sources, including public insurance and pension benefits are
deducted from the award. This distinction between funds that come from
public and private sources has been of some consequence for the British
scheme. It originally required that: "Where applicable, compensation
will be reduced by the amount of any payments from public funds payable,
as a result of the injury or death, to the person to whom the award is
made."515 It was anticipated in the Parliamentary consideration of the

British scheme before it became operative that this distinction would

cause difficulties:

514Hawaii, Hawaii Revised Statutes, Vol. 4, ch. 351, sec. 351-63;

New Zealand, Statutes of New Zealand, 1963, No. 134, sec. 19(7).
515Great Britain, Compensation for Victims of Crimes of Violence,
Cmnd. 2323, op. cit., par. 22.
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I suppose the implications of this have been considered. Pre-
sumably what it means is this. Suppose, for example, a widow
receives a pension under some State scheme, albeit as the
result of some contributory scheme, this benefit will have to
be deducted from any compensation she gets, whilst a precisely
similar benefit she gets under a private scheme--for example,
a group life pension as provided and run by many employers--
would be outside this provision and no deduction would have

to be made for that. It seems to me that to try to draw a
dividing line between benefits she receives, as a result of
death, from public funds and benefits which she receives from
other funds may produce anomalies which will certainly seem
unjust to many of the claimants.”1

This hypothetical situation materialized later and finally led to a
revision of the British scheme of compensation concerning the distinc-
tion between funds received by a victim of crime or dependents of such
from public or private sources. The Criminal Injuries Compensation
Board, on August 9, 1966, reversed a decision made by a single member

of the board that had awarded Mrs. Margaret Rose Lain, the widow of a
slain police officer, L300. Mrs. Lain charged that "no widow of a

police officer killed by violence in course of duty or other categories
of public employees can ever hcpe to collect anything: and the Divisional
Court granted an ex parte application to review the decision of the

board.517

The Divisional Court "held the Board did not err in refusing
to make an award to the widow and 3 children of a policeman because she
received a police pension. These are 'public funds' and can be deducted

from the amount of the award."518 Following this decision, it was

516Great Britain, "Crimes of Violence (Compensation for Victims),"
Parliamentary Debates, op. cit., col. 1169.

517The Times (London), Nov. 2, 1966, 8d.

3181 e Times (London), April 21, 1967, 5a.
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announced that "a three party deputation is to meet Mr. Jenkins, the

Home Secretary, next week to discuss the working of the CIC Board."519

The charge was that the board was 'treating widows in a shabby and auto-

1520

aratic manner. Another widow had her final award reduced from L7,452

to L401 "because she was drawing a widow's pension" while Mrs. Lain's

case was pending in the Divisional Court.521 The request of the deputa-
tion meeting with Mr. Jenkins was for him to "order the Board not to
discriminate against the widows of public servants such as police offi-
cers, by deducting from compensation any pensions paid to such widows."522
The Lain case and the indignation it prompted led to the removal of dis-
tinctions made between funds received from public and private sources

by victims of crime or their dependents. "Changes in the Criminal
Injuries Compensation Scheme were announced by Mr. Callaghan, Home Sec-
retary, in a written answer in the Commons yesterday . . . If death
results from an injury or duty occupational pensions, whether public or

d w523

private, will be deducted in part from any awar The British scheme

now specifies that:

Where the victim is alive the Board will determine on
the basis of the common law whether, and to what extent, com-—
pensation should be rcduced by any pension accruing as a
result of the injury.524

519The Times (London), April 29, 1967, 1f.

52OIbid.

52144,

SZZIbid.

523The Times (London), Mary 22, 1968, 2d.

524Grea.t Britain, Criminal Injuries Compensation Board, Fifth

Repoxt, op. cit., par. 17.
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In fatal cases occupational pensions, whether public or
private, should be deducted in part from any award: under
the original scheme a public sector pension had been offset
in full as a payment from public funds. . . but there was
no offset for a private pension.

The feelings of inequity that these provisions of the original
British scheme aroused would seem to dictate the omission of ény such
distinction in a compensation plan. The practices of the New York Crime
Victims Compensation Board, in this respect, would seem to be preferable:

In determining the amount for medical expenses, the
award is only for those out-of-pocket expenses which the
claimant is obliged to pay out of his own pocket. There is
no duplication of payment since any and all payments received
by the claimant from Blue Cross, Blue Shield, private insur-
ance companies, Workmen's Compensation and disability pay-
ments are all deducted.

In determining the loss of support, there is also

deducted from the wages of the deceased his personal expenses

as well as Social Security benefits, Workmen's Compensation

and/or pensions. Thus we determine the actual loss of support

in accordance with the statute.

"Pain and Suffering"

Compensation for pain and suffering is excluded from all but two of

the compensation programs considered here. Hawaii provides for such

compensation as does New Zealand which limits awards for such to a max-

imum of five hundred pounds.527 It has been suggested that it would be

’21bid., p. 27.

526New York, Crime Victims Compensation Board, 1969 Annual Report,
OE‘ Cit., ppo 12-130

527Hawaii, Hawaii Revised Statutes, Vol. 4, ch. 351, sec. 351-
33(4); New Zealand, Statutes of New Zealand, 1963, No. 134, sec. 19(3)(d).
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better for Neﬁ Zealand to eliminate this category of compensation.528

There is little support to be found for the inclusion of pain and suffer-
ing as an object of compensation in the type of program under consider-
ation. "Pain and suffering," according to one commentator, "cannot be
compensated: it is not a dollar loss. Admittedly, it is allowed at
least in torts actions in . . . courts. However, (1) it is there pri-
marily allowed to expand recoveries so as to compensate for such dis-
allowed items as attorneys' fees; and (2) public monies are not in those
cases usually involved."529 It has been pointed out also that the
awarding of payment for pain and suffering in a civil suit "is undertaken
as: much to punish the wrongdoer as it is to compensate the victim."530
There are some crimes against the person deemed to be very serious where
physical injury does not usually result that might be thought suitable
cases for compensation. "In some crimes such as forcible rape, sex
offenses against children, kidnapping, and some robberies pain and suffer-
ing may be the only cognizable claim the victim has. To establish a
system for compensation of crime victims and then deny recovery because
there has been no physical injury seems particularly harsh, especially

in view of the great emotional damage inherent in the sexual offenses

528Gilbert Geis, "State Compensation to Victims of Violent Crime,"
op. cit., p. 174.

529New Jersey, Senate Committee on Law and Public Safety, Public
Hearing on Senate Bill No. 284--providing for compensation for the inno-
cent victims of crimes (Nov. 30, 1966), pp. 39-40 (letter from Robert
Childres).

530 " . . s .
Robert A. Sandler, "Compensation for Victims of Crime--Some
Practical Considerations," op. cit., p. 653.
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and kidnapping."531

The basis of this appeal might itself be more
emotional than factual for there are indications that little is actually
known about the emotional impact of such crimes. "There is very little
information and considerable difference of opinion concerning the moral
and emotional effects of sexual misbehaviour on young children. Although
reliable information in individual cases was available, it was too

slight to justify any general conclusions."532

The point that compen-
sable physical consequences seldom result from sexual offenses was sub-
stantiated by this study. "In respect of 1,815, or 91 per cent, of the

w333 1f

victims the offences had no notable physical consequences.
there is to be compensation to victims of crimes such as those mentioned
above, that compensation would have to be, it would appear, for something

akin to "mental anguish" or "pain and suffering." Otherwise, most such

victims, suffering no physical injury, will receive no compensation.

531Michael P. Smodish, "But What About the Victim? The Fore-
saken Man in American Criminal Law," op. cit., p. 17.

532L. Radzinowicz, Sexual Offences: A Report of the Cambridge
Department of Criminal Science, op. cit., p. 104.

533Ibid.




CHAPTER IV

AN OPINION SURVEY OF TEBOSE WHO ADMINISTER
CRIME COMPENSATION PROGRAMS

In an effort to Learn what the opinions of those who
administer crime compensation programs are, a mail survey
was undertaken. Questionnalres were sent to program admin-
istrators in the jurisdictions, of New York, California,
Maryland, Hawail, New Zealand, and Great Britain, Massa-
chusetts was not included. There, the compensation pro=-
gram is administered by district court judges., Efforts to
identify these judges and to learn which ones have

handled the most compensation claims were unsucessful.534

53""In Massachusetts, there are seventy-one district
court judges. A letter frowm Richard D, Gerould, Executive
Secretary, Supreme Judicial Court for the Commonwealth of
Massachusetts, September 1, 1971, indicates that only summary
accounts are kept of the handling of claims under Massachu=
setts! crime compensation program, The office of the Attorney
General of Massachusetts supplled the following information
for publication in the Fourteenth Report of the Supreme Judi-
clal Court for the Commonwealth of Massachusetts: "55 cases
were filed in the year ending July 30, 1969; 129, in the next
twelve months; 88, in the period from July 1, 1970, to April
26, 1971, As of March 30, 1971, awards have totaled {80,460,
Sixty-five cases have been cilosed. Of this number 62 awards
were granted, or an average award of $1,298,"

237
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Questionnaires were mailed to twenty-four program adminis-
trators in August, 1971. The cover letter and the question-
naire are included here in the Appendix, The jurisdictions
of New York, California, Maryland, Hawalil, and New Zealand
have three-member boards., Great Britain has a niné-member
board. Twenty responses were received, giving a return of
over eighty~three percent. Hesponses came from all of the
jurisdictions polled. Anonymity was assured the respondents.
Assurance was also given respondents that responses would
not be ldentified by jurisdiction., It was hoped that this
would encourage indications of preference by the respondents
that would be uninfluenced by considerations other than
personally and professionally held viewpoints, The respon=-
ses are presented in tle following tables. In most instan-
ces the tabulations of responses require no comment. Where
emphasis is thought desirable or where responses are deemed
exceptional, attention is directed to specific responses,

First, there was near unanimous agreement among re-
spondents regarding theilr preference for the creation of
a special administrative board to administer the crime
compensation program, Only one respondent indicated a
preference for an alternative arrangement: the use of an
existing administrative body. There was no preference
stated for the use of courts. Five of the seven Jurisdic-
tlons whose crime compensation programs are being considered

here have chosen to create a new administrative body for the
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administration of their programs,

The opinions recorded in Table 17 indicate a prefer-
ence for what might be considered usual prescriptions for
an administrative board, The only notable departure that
these opinions take from the provisions of crime compensa-
tion programs in operation is in the recommendation made
by six of the twenty respondents that medical training be
made a qualificatlion for one or more members of the compen-
sation board. None of the programs here considered currently
require medical training for any board members. The only
professional or educational qualifications that have thus
far been applied to board members are legal training and
experience. All of the jurisdictions considered here that
have crime compensation boards have prescribed these qual-~
ifications for one or more members on their respective
boards, In imposing specific gualifications, the diffi-
culty is in prescribing a certain kind of training or
preparation that will, other things being equal, equip
the single wmember better than another kind of training.
Staffing practices should be such that they facilitate
the working of the crime compensation board. In order to
provide continuity and time to develop skill in the handling
of cases it is recommended that board members be appointed
by the governor to substantial terms (five to ten years),
that terms be staggered, and that members be made eligible

for reappointment., Whether positions are full-time or



TABLE 17

{ Opinion Survey: Crime Compensation Board Membership
No. of BEd. Length of Staggered Subject to Legal Full-time or
Respondent  Members How Chosen Term (years) Terms Re-appt. Qualifications Salary Part-time Other
1 at least 3 | Statute 5«7 yes yes yes; admitted to annual full-time medical training
should state practice for at qualification for
least 10 years. perhaps 1 member
#2 3 not spec. nin. of yes yes yes; min. of 5 Anaual or Depends upon medical training
4 yrs. yrs. experience per working] case load qualifications
as lawyer day plus for members
_ expenses
#3 depends on | Appt. by Gov.8 | Not Spec. ~fot Spec. Not Spec, Chm, Qualified Annual or J Depends upon medical training
work load for judicial offc. | per working| case load qualifications for
day one member
[1] 3 Appt. by Gov#d 3 yes yes yes, for one or per work- part-time at none
two members only ing day first; full-time
as vork load in-
creases
#5 3-5 Appt. 5-8 yes yes yes annual part-time at firsty none
full-time as work
1o02d increases
¢6 3 Appt. by Gov? |3 yes yes yes, for only per work- part-time medical training
one member ing day qualifications for
one member
#7 3 Appt. by Gov.2 |5 yes yea yes annual full-time medical training
qualifications for
members
¥ Depends upon| By Exec. 7 yes yes yes Per working] Chm: Full-time; none
work load day Members: Part-
time
79 Depends on [Govt. legal 5 no yas yes Per working| Part-time none
work load Officers day
#10 8-12 Central Govt. |Life no .- yes Per working | Part-time none
day
#11 Depends on |By Exec. No limic, no - yes Per working | Part-time none
work load save age day plus
expenses
#12 Depends on JAppt. by Subject to no yes yes Per working| Part-time none
work load Dept. Head detemlmtionl day
resp. for adm.plog.

otz



TA3LE 17e-Continued

Respondent  No. of BAd. How Chosen  Length of Staggered Subject to Tegsl Full-Time or Other
_Members Term (years) Terms Re-appt. Qualifications Salary Part-time
#13 Depends on | Appt. by No limie, - - yes Related to Part-time none
’ work load Exce, Save age . valume of
work
[31] 9-12 Appt, by No sect .- - yes Per working Part~time Members should
Dpt. Head Term Day have experience
with personal ine
Jury & criminal cases.
#15 Depends on | Not Spec, No set - .- yes Per working Part-time none
work load Term day
#16 Depends on | Appt. by No limit - - yes Salary, FT As required None
work lcad Exce, Daily fee, PT
#17 3 Appt. by Gov] 7 yes yes yes Annual Full-time Bi-partisan
with Senate Board
advice & conr
sent
#18 3 Ex Officio | & yes yes yes, one Per working Part-time medical training
or apgt. by member only day qualifications for
Gov, - one member
#19 3orS - PrS - .o - - - -
#20 3 Appt. by At plcasure no yes no Per working Part-time Qualifications:
Gov, 3 of Cov. ' day Business Per-
sonnel Mgt & Legal

# Ko confirmation Required

e
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part-time and whether remuneration is on an annual or
working-day basis should be dependent upon the workload
of the board. Initially, if a light work load is antici-
pated, operations of the board might begln with part-time
members compensated on a working-day basis. This arrange-
ment could continue until such time as an increase in the
workload might dictate a change to full-time members com=-
pensated on an annual salary basis.

The general procedures of the crime compensation board
favored by the rezpondents tend to conform to practices of
operating crime compensation boards, These preferences are
noted in Table 18, It is reccmmended that meetings of the
board be public rather than private with the hoard having
the discretion to close meetings to the public when there
are extenuvating circumstances in individual cases, The
progran administrators polled in this study favor public
over private meetings by twelve to eight.

Program administrators are in favor of deferring board
action on a claim if there is a criminal caée pending. Such
deferral is preferred by a wargin of eleven to seven, They
also prefer to accept a criminal conviction as sufficient
proof that a crime has occurred, in this case by a margin
of seventeen to three,

Regarding the review of declislions made upon claims, it
1s suggested that there be provision for internal and exter-

nal review, Internal review is desirable as a matter of



TABLE 18 -

Opinfon Survey: General Procedures of the Crime Compensation Board

Respondent | Meetings Bases for Decisions Action deferred if Crim, conviction suffi- Standard of Proof Reviev of
Pub. | Private Pub.Rec. Med, Exam criminal case pending clent proof of crime Beyond a Balance of l__Decisions
Reasonable | Probabilities | Internal | External
Doubt
] yes yes not_spec. yes® yes ~yes ves yes
le_sb yes yes ——Yes yes _yes® ~yes yes
#3 yes yes not spec. Not Specified no Not Specified yes Jea"—
44 yes ~_yes ~yes no yes yes yes _yes
5 yes ves yes no no _yes yes yes
¢6 yes® yes veg yes yes ~ yes yes no
27 yes yes yes no ves yes _yes __yes
#8 yes yes ~yes yes yes yes yes __yes
%9 yes yes yes yes yeg yes no _yes
#10 yes yes yes yes yes _yes yes _yes
#11 yes yes ves ves vyes yes yes ne
$12 yes yes yes yes yes yes hdd yes®
#13 yes yes yes ves no yes yes no
¥l4 __yes yes yes yes yes yes yes yes"
#15 yes yes yes 0O yes __yes yes yes~
#16 ~yes yes yes w yes yes yes no
#17 es yes yes _yes no yes yes yes yes
#18 yes yes yes no yes yes yes no
$#19 yes yes yes -- yes -= == == e
#2320 yes yes yes yes yes yes yes ==

8 If district attorney requests it

b Except in rape cases

€ Favors ‘preponderance of evidence"

d Favors review at least on questions of law {f restricted to claims involving & "great deal of money"

® But only on points of law

the
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equity and also 1s particularly suitable for achieving
uniformity in claims disposition where there is an initial
single-member decision on claims, External review should
be limited to poilnts of law. Such review will help assure
that the board operates within legally imposed limitations
upon its operations. Those pregram administrators whose
opinions are included in this study favor internal review
seventeen to one and favor external review thirteen to five.

There are three items of particular interest in the
preferences recorded in Table 19. All respondents but one
who expressed a preference regarding the submission by the
applicant to a compulsory medical examination favored mak=-
ing submission a reguirement of the-compensation program.
Further, all of these respondents but one favored compul=~
sory submission by the applicant to a psychiatric examina-
tion, 1f thought necessary by the board. The latter pre-
ference is not a reflection of current practice. Sixteen
of the twenty respondents favor giving applicants copies
of the rules governing the compensation board's proceed=-
ings. Two other respondents would favor giving applicants
coples of such rules if requested hy the applicant, This
is also a recommendation that 1s not a reflection of cur-
rent practice. As noted previously, one of the chief dif-
ficulties that compensation btoards have thus far experien-
ced has been in familiarizing the general public and eligible

victims with the provisions of compensation plans and in mak-




Opinion Survey:

TABLE 19

The Applicant and the Crime Compensation Board

Respondent Must Report to Must Submit to a Deadline on Filing Applicant Given Rules Falgse Statement Legal Aid Assistance
Police Medical Examination __Application Gov, Bd's Proceedings Punishable Permitted| Paid by Bd.lof Friend
#1 48 Hours yes® Two Years yes yes yes [no® yes® yes
$2 48 Hours ____yes® Six Months? ves yes yes nov ves
23 Within reasonable Not specified Twelve Months“ Not Spec, Not Specified yea yes no
Time
74 Tomediately yes. One Year Yes yes yes noC “yes
#5 48-72 Hours yes One-two Years yes yes yes yes no
36 As soon as Poss,. yes® Eighteen Months nce yes yes no® ~ yes
#7 Within Reasonable No Two Years yes€ yes yes no® yes
Time
#8 One Year _yest no yes “yes yes no yes
#9 As soon as Poss yesgs One Year yes vest ves no yes
#10 At once yess Two Years ves yes yes yes ~ yes
#11 Irnediately yes Three Years yes yes yes yess _yes
#12 With no unrea- yes" no yes yes yes yes yes
) sonable dolay
#13 As soon as yes™ Three Years yes yes yes yes yes
Practicable
#14 As soon as yes" no yes yes yes yes yes
Practicable
#15 Within a reason- yess no yes yes yes i yes
able Time
~#16 Without delay yea® no yes yest no o= yes
#17 48 Hours yes~ One Year yes yes yes yes yes
718 24 Hours yes 90 Days® ves no yes no® _yes
19 yes - - - - - .- ~_yes
#20 Immediately yesd 100 Days yes yes yes yes _Yyes

2including a psychiatric vxamination, if nccessary

b

only where claimant is indigent

€The compensation program should prescribe maximum fees lawyers may receive from claimant.

dboard should have discretionary power to extend the deadline for cause

€if requested, yes

fby refusal of compensation

8paid by the claimant if the claim is denied

h

should be on the same basis as in the courts

she
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ing the existence of compensation programs known. There is
a consensus here that it would be advisable to make provision
for the distribution of the compensation board's rules gov-
erning its proceedings. Only one of the program administra-
tors polled objected to permitting legal aid for the victim
in board proceedings. Opinion was just about evenly divided
however as to whether the costs of such counsel should be
paid by the compensation board or by the vietim. Most of
the program administrators favor close board supervision of
fees paid by the victim to a lawyer. Six of eight adminis-
trators who favor the clalmant paying his own lawyer fees
also favor the board's prescribing maximum fees that lawyers
may recelve from claimants, This reflects an interest that
the sward will primarily benefit the claimant and not the
lawyer.

For compensation purposes the terms "victim" and "crime"
must be given definitions, They have not been given the
same meanings for compensation purposes as they have been
given in criminal cases, Compensation may follow criminal
conviction of the attacker. It may also follow an acquittal
of the attacker or be made when there 1s no apprehension or
when the attacker has not technically committed a crime for
the reasons mentioned earlier. Nevertheless, the jurisdic-
tions considered here make "criminal offense" a necessary
prerequisite for compenzation., There is some difference of

opinion however as to how this term or action should be
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defined. Three different approaches have been taken. One
has been to state a generic definition of crime. A second
has been to draft a 1ist of compensable crimes and include
this formulation in the compensation plan itself, A third
has been to use an existing list of crimes found in the
jurisdictionts penal code., Great Britain, Massachusetts,
and New York have adopted a generic definition of crime for
their compensation programs., Hawalli and New Zealand have
included a 1list of crimes In their compensation plans.
California and Maryland use an exlsting 1list of crimes in
their penal codes, Of the program administrators polled,
ten favor a generic definition of crime., Four favor a list
of crimes to be put in the compensation plan. Two favor the
use of an existing list of crimes found in the penal code,
Two believe that eltner a list of crimes put in the compen-
sation plan or the use of an existing list of crimes found
in the penal code would be equally suitable. One believes
that either the use of a generic definition of c¢rime or the
use of an existing list of crimes found 1in the penal code
would be satisfactory. Others who have evaluated these
alternatives have for the most part also supported a generic
definition of crime. It has the advantage of not trylng to
predict what crimes may produce personal injury or death as
the 1ists of crimes do. The lists permit more control over
the scope of the program and this may be thought an advan-

tage by those jurisdictlons concerned with keeping costs
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down. Other things being equal, the use of a generic defi-
nition of e¢rime would seem preferable. The preferénces of
program administrators regarding the definition of "criminal
offense" are presented in Table 20,

Payments to victims of crime can be made in several
ways. The total award can be paid in one lump sum or over
time in periodic payments., In either case there can also
be emergency, interim, or partial payments made before the
case is decided., The admonition here is for the greatest
flexibllity possible in the making of payments, The compen-
sation board =hould have the discretion to choose the manner
of payment that best fits the individual case. For some
cases a lump sum payment is most suitable. These cases
would include those where the injury is minor or temporary.
In other cases, periodic payment is most suitable. Where
the injury is serious or there is long-term disablility
there is a need for adminlstrative supervision of the case.
Continued review of such cases should contribute to the
prevention of unjust enrichment or inadequate compensation,
Although such review would require more involved adminis-
trative actions it wovld not necessarily increase the costs
of the compensation program, Jdeview may result in the
amount of the award being reduced where clrcumstances change
and compensation is no longer justified, All of the juris-
dictions considered here can make lump sum payments, In

addition, Hawaii, New York, and New Zealand can also make



TABLE 20

Opinion Survey: The Definition of "Criminal Offense”
in a Crime Compensation Program

Respondents # #2 3 #4 #5 #6 #7 48 #9 410 #11  #12 #13 #146 #15 #16 #17 #18 #19 420

Generic Definition of Crime yes yes® [yes| yes| yes) yes” | yes | yea™ | yes yes - yes

List of Crimes Put in

6112

Compensation Plan yeu' yes| yes yes )_“4 yes} --
Use of Existing List of Crimes a i
in Penal Code yes L yes‘ yeo1 yes yes -

8cither of thcese choices is suitable

buith a 1ist of crimes excluded from the compensation plan

€limited to "crimes of violence”
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periodic payments if they desire to do so. Also, Great
Britaein, California, New York, Maryland, and New Zealand
make interim, emergency, or partial payments before the
case is decided, if they think it desirable., Fifteen of
the twenty program ajdministrators polled favor glving the
compensation board the power to make awards 1in the form of
lump-sum, pefiodic, and/or emergency, interim, or partial
payments as the board thinks best in each case., Seventeen
favor giving the compensation board the discretion to make
emergency, interim, or partial payments.

For several reasons it is suggested that there be no
minimum loss required for the filing of claims, California,
Hawaii, and New Zealand at present require no minimum loss
before one is eligible for compensation, Seventeen of the
twenty program administrators polled do favor a minimum loss
requirement. Only two are opposed to such a requirement,
The reasons for favoring a minimum loss requirement are that
it prevents the filing of nuwerous clai=s for small amounts
that are alleged to be too trivial to bother with and that
consequently it reduces the administrative load of the com-
pensation board, These contentions do not seem substantial,
First, the incidence of crime being what it is, a minimum
loss requirement would prevent compensation being pald to
those who are most in need and for whom no loss is "trivial,"
The burden of loss 1is relative and it is relatively larger

for those who are most 1likely to become victims of crime,
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As for the allegation that claims for small amounts would
greatly increase the administrative workload and costs, it
appears to have little to substantiate it. Rather, since
there has to be an investigation of claims anyway to deter-
mine if the claimant is eligible for compensation or not
there would seem to be little opportunity for effecting
savings here. New York has handled any difficulties that
might follow its having no minimum loss requirement by
conducting preliminary investigations by phone and letter
prior to accepting claims., Enlightened administrative
practice, for the reasons mentioned, woulé seem to be far
preferable to imposing a minimum loss requirement.

All of the jurisdictions considered here have provisions
prescribing maximum payments in their crime compensstion
plans, But there are significant differences among the
types of maximum payments prescribed, All of the state
programs in the United States prescribe a flat-rate maximum,
Great Britain's program prescribes a maximum payment rate
for loss of earnings or earning capacity. This rate is tied
to average industrial earnings at the time the injury was
sustained and cannot exceed twice this average. New Zea-
land's program prescribes a specific maximum periodic pay~
ment for a specified maximum period. Since the objective
of social insurance 1s income maintenance, it 1s suggested
that Great Britain's practices are preferable., A maximum

payment which takes the form of a flat-rate maximum or one
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that prescribes a specific maximum perlodic payment for a
maximum time period reflect primary concern with cost con-
trol rather than income maintenance. It is suggested also
that the payment schedule make allowance for variation in
the number of dependents of the victim, Ten of the program
administrators polled favor a maximum limit on individual
awards. Eight do not favor a maximum limit. Of those who
favor a miximum 1limit, all but one favor & flat-rate
figure. That administrator who does not favor a flat-rate
maximum favors waximum periodic payments coupled with a
maximum numher of payments, The lowest flat-rate maximum
favored by any of these program admlnistrators is five
thousand dollars., The highest flat-rate maximum favored
is twenty-five thousand dollars.

The same public reaction does not follow injury or
death occasioned by victim precipitation as follows injury
or death sustained by the innocent victim of crime, It 1is
true that the severity of harm may be the same in either
case but public opinion attaches a different significance
to the injury depending upon whether there is an innocent
or a particivating victim., This attitude is reflected in
the practices of all but one of the programs considered
here that cause claims to be reduced or disallowed where
there is victim provocation or participafion.' A1l twenty
of the program administrators polled bellieve that victim
participation should be considered in setting the award.,
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Sixteen program administrators belleve that the compensa-
tion board should have the discretion to reduce the award
in part or to disallow the clalm, depsnding upon the board's
decision regarding the nature and degree of vietim precipi-
tation of the criminal attack. One administrator favors
reducing the award in part and two believe that victiw pre-
cipitation should cause no award to be made. The usual
manner of reducing awards is to effect a percentage reduc-
tion equal to the degree of provocation attributed to the
victim by the board, All of the program administrators
who indicated a preference for the manner of award reduc-
tion favor making a percentage reduction., One of these
administrators believes that the board should have the
discretion to make either a percentage reduction or to
reduce tﬁe award by a specific sum, It 1s suggested that
the latter is preferable. If the reduction is made in the
form of a percentage reduction it is the extent of injury
which determines the punishment as much as or more than the
degree of fault. This 1s true because the dégree of fault
has no relationship to the extent of injury, It is suggested
that it would be hetter practice, where victim participation
1s found, to reduce tne award by a specific sum, This would
allow the voard to give consideration to such matters as the
victim's loss of earning capacity and financial condition,
Such a reduction would amount to a fine levied where victim

participation is found,
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One basic difference between soclial insurance and
public assistance programs is that the latter requires
reciplents of beneflts to demonstrate that they are poor
or "needy." Although interpreted and applied oulte differ-
ently by different jurisdictions, three of the crime compen-
sation programs considered hers have "need" requirements.

A "need" requirement 1s another way of restricting the

crime compensation program. There 1s the danger that a
severe interpretation and application will make the crime
compensation program so minimal that it may only give poor
crime victims priority for welfare assistance. The program
administrators polled, by a margin of fifteen to three, do
not believe that victim "need" should be made a prerequisite
to the awarding of compensation. The preferences of the
respondents concerning payments to crime victims are noted
in Table 21.

The seven crime compensation programs that have been
considered here are more restricted than they otherwise
would be due to policy decisions that have excluded various
kinds of losseg or that have imposed other limitations. The
principal exclusions are property losses, members of the
offender's family or "household" who are the victims, double
recovery, and pain and suffering. The chief motives for
prescribing these exclusioans include the desife to hold
down costs, to reduce fraud, to help assure that the offender

will not share or benefit from awards, and to make the com=




TABLE 21

Opinion Survey:

Payments to Victims of Crime

#1 #2 #3 #4 #5 #6 #7 #8 9 #10 #11 #12 #13 #1415 £16  #17 #18  #19 #20
Type of Payment Favored: | T
Lump Sum X X X X X X X X X X X X X X i X X X
Periodic ¢ 1 X X X X X X X X X X X X X X X X
Emergency, Interim, or Partial;
Payments made before the case |
i3 decided X X X X X X X X X X X X X X X X X —
—

Provisions for Reopening a
case if any party to case . 1 o e
deems it desirable? es | yes! yes| yes yes yes yes! no no no no y€8°) no yes) ves | yes | yes | no yes
Minimum loss required for i b b 3 J a b ?
claims? es’| yes'] yes| no yes no ygs‘? yes | yesd yeai yes'] yes | yes] yes} yes | );esj - yeg”| ,es yes
Maximum limit on fndivid- Not
ual awards? es | yes Sped.yes yes yes yes{ no no yes | no no no_ no no no yes | yes yes
Flat-rate figure? eg | yes yes" yes' yes ~yes® vestlyes® yesd
Some other maximum: yes
Should victim participa~
tion be considered in
setting the award? es | yesi yes] yes yes yes yes| yes | yes] yes jyes | yes| yes) yes] yes | yes | yes jyes jyes | yes
If yes, should it reduce
award in part? es yes yes | yes yes yes yes] yes yes| yes yes yes | yes yes | yes | yes yes ;==

Or cause no award to

be made? es yes ves | yes no ves yes yes | ves! yes yes | yes| yesji yes | vyes yes | yes !yes yes
If in part, should it
reduce award by specific :
sum? yes .= '
Or result in a percentage ]
reduction? ‘'yes | yes es | yes yes yes yes]| ves | yes - yes | yes) yes| yes] yes | ves . yes

sse




TABLE 21--Continued

nespondents

#1

$2

#3

3

#6

#7

8

#9 #10

#11

#12

#13

#14

#16

#17_#18

£19

#20

Should victim'heed" be a
prerequisite to the awarding
of compensation?

yes

Not
Spec,|

no

I8

no

no

I8

10

no | ves

Should compensation scheme
provide for repayment of
awards {f claimant sub-
sequently is successful ia
a civil action agafinst
offender?

yes

yes

yes

__yes

yes

yes

_yes

yes

ves

yes

yes

yes

yes

Should compensation plan
permit board to take
action directly against
offender to recover amount
of award?

no

yes

yes

8yhure protracted and/or death claims

b$100.00 medical and/or two weeks lost wages

€amount depends upon each state legislature

yes

yes

o _se

es yes

yes

yes

1. Jes

no

i yes

yes; no!

’31 yes

|
|
| yes

yes i

81 yes

dboard should have power to require applicant to bring & civil action

€515,000.00 - $20,000.00

fa maximum periodic payment and a maximum number of payments

£8520,000.00

hs50.00

1525,000.00
J1s0

k120,000

1limited to internal review of a single member's decision

m

™L100
9$10,000.00
P$100.00

955,000.00

a case should be reopened only in exceptional circumstances

9s2
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pensation program reflect the public's primary concern
with attacks against the person,

The major exclusion is property loss or damage that
results from criminal acts. Hawall and New Zealand offer
very limited compensation for such loss or damage 1in nar-
rowly prescribed categories., DNone of the other jurisdiec-
tions considered here make awards for property loss or
damage. The logic that supports crime compensation pro-
grams would extend coverage to include property as well as
person. But practical considerations, leading to policy
decisions, have dictated otherwise. The matter of increased
expenses that would follow.such inclusion has been influen-
tial, There has also been hesitancy to launch wmore ambi-
tious programs initially. Some feel that such compensation
programs should begin cautiouvsly and give initial attention
only to bodily injuries or death caused by criminal action,
The prospects of property indemnification having more poten-
tial for fraud has also been a recurring consideration among
policy makers. It is also emphasized by some that the soclal
consequences produced from property loss or damage are less
serious, or are viewed as being less serious, than those
produced from personal injury or death, The administrators
of crime compensation programs favor the exclusion of property
loss or damage from the programs by eighteen to two. Prefer-

ences regarding exclusions are related in Table 22.



TABLE 22

Opinion Survey: Exclusions

despondents $1  #2  #3 #h #5 #6478 49 #10 #11 #1213 416 #15 #6417 418419 #20
T T

Property Loss or Damage:

Included? yes yes

Excluded? yes yes | yes | yes | yes | yes | yes | yes | yes | yes yes | yes yes yes yes | yes | yes yes

Should compensation scheme

prevent "double recovery'? _yes | yes | yes | yes | yes | no yes | yes iyes! yes {yes | yesi{ yes { yes yes - es | yes | yes yes
Members of Offender's family £

or "household”: Included? yes | yes _yes | yes .a yesd yea
Excluded? yes | ves yes | yes yenf yes yes" yes | yes| yea - yes <28 | yes yes

Should all other money

received reduce the amt. d e " e
of the award? yes | yes | yes | yes ngc no no nod |yes!yes |yes| yes| no no yes - yes | yes | -- _yes
Should compensation scheme
make awards for pain and
suffering? no no yes | yes { no yes | no yes |yes | ves jyes | yea| yes | yes yes yes no no no no
If yes, should there be a b
maximum award allowed? yesdt yes no ro !po | no no no | no | mo no no :

a

§1,000.00 8pensions and insurance payments should not reduce the amount of
b the award

$5,000,00

c hexcept in fatal cases
coverage provided by private insurance patd for by the injured person and

social security benefits should not reduce the amount of the award 181&5 of money should not reduce the amount of the award
dtnsurance benefits and workmen's compensation benefits should not reduce the award jbut the board should have a discretion to withhold compensation
e or make special provision for its administration if it considers
life insurance premiums should not reducr the award that the money will otherwise find {ts way to the wrongdocr,

3 directly or indirectly
wife excluded; children included

gse
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To some degree, all of the jurisdictions considered
here except for California, exclude from compensation the
members of the offender's family or "“household" who are the
victims, The rationalization behind this exclusion 1s that
an administrative finding of facts would be more difficult
in cases involving members of the same family or household
and that swards, if made, wmight benefit the offender, It
is svggested that this exclusion is unwarranted. Other
cagses are accepted where the facts are just as difficult to
determine. For example, claims are accepted by those injured
by strangers where there are no witnesses and the attacker
1s not apprehended. Claims are also accepted where there
are offenses involving strangers that occur within homes,
Preventing the offender from sharing the award poses a
technical problem but various solutions have been suggested.
For one thing the award could be limited to the payment of
expenses and unpald creditors, such as doctors and hospltals,
could be paid difectly. If there is such an arbiltrary exclu-
sion as this it would unduly penalize the innocent members
of the family or household. An extrems example would be the
denial of any compensation to the children where one spouse
kills the other or the spouses kill one snother, Program
administrators favor exclusion of some or all of the members
of the offender!'s family or "household" by a ﬁargin of

fourteen to six, as shown in Table 22,
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As considered in the review of tort actions, awards
from the crime compensation program are reduced or repaid
in part or whole depending upon the smount of the judgment
in the civil suit. Other kinds of monies received by the

crime victims have caused some problems for those tfying

to decide whether such monies plus awards from the compen-
sation program would amount to double recovery or not.

Five of the seven jurisdictions considered here bar awards
from thelir compensation programs that would duplicate
monies received by the victim from all other sources, In
Hawaii and New Zealand only monies received from private
insurance are not deducted from awards. The practice of
New York is recommended., There the award is made only for
out-of-pocket expenses and net loss of support or earnings.,
Program administrators polled believe that the compensation
scheme should prevent double recovery by eighteen to one.
Twelve belleve that all other money received should reduce
the amount of the award, Five believe that private insurance
benefits should not reduce the amount of the award., One
believes that gifts should not reduce the amount of awards.
These preferences are related in Table 22.

Only two of the jurisdictions considered here compensate
"pain and suffering.” Although allowed in tort actions, it
1s generally felt that the reasons for i1ts being allowed
there, to punlish the wrongdoer and to expand recovery to

indirectly compensate for disallowed expenses, are not
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sultable reasons for its being allowed in crime compensa-
tion programs. 3Since 1little is known about the emotional
impact of crimes causing no physical injury, and even less
about the dollar loss, it 1s suggested that "pain and Suffer-
ing" be excluded as a compensable loss from crime compensa-
tion programs. Twelve of the program administrators polled
favor makiﬁg awards for "pain and suffering." Eight do not
favor such awards. Of those who favor such awards, only
two believe that a maximum award should be allowed., These
preferences are related in Table 22.

A generalization about the preferences and opinions
of those administrators of crime compersation programs
considered here is that their preferences and opinions
tend to‘mirror the provisions of thelr respective pro-
grams, There would seem to be an inclination on the part
of each administrator to accept, for the most part, the
particular arrangements and provisions of his operating
program as being ‘ideal and to equate them with "model"
recommendations, A review of major pollecy decisions
regarding these compensation programs and the expressed
preferences of program administrators supports this
conclusion. This is revealed by comparing practices and
preferences regarding the definition of "eriminal offense,"
minimum loss requirements, maximum payment limitations,
victim participation, victim need, and program exclusions.

Program adrninistrators whose jurisdictions have adopted
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a generic definition of "eriminal offense" favor a generic
definition by nine to two., In the two jurisdictions where
a 1ist of crimes has been put in the compensation program,
administrators favor this arrangement three to zero. In
the two jurisdictions where the compensation progrém uses
an existing list of crimes in the jurisdiction's penal code,
two administrators favor this arrangement and two administra-
tors do not. Opinion follows practice then in two of these
three practices. Support and opposition is evenly divided
in the third, Overall, the preference of fourteen adminis-
trators follows the practices of their jurisdictions; the
preferences of only four administrators do not comply with
the practices of their jurisdictions.

In the three jurisdictions where "need" is a requirement
three administrators support it and two do not. In the three
jurisdictions where there is no "need" requirement, twelve
administrators believe that this is preferable; none support
a "need" requirement. Opinion follows practice then in both
instances. The preference of fifteen administrators follows
practice; the preference of only two does not.

A1l twenty administrators said that victim participation
should be considered in makling awards., Only one Jurisdiction
has no provisions requiring such considerations, In this
Jurisdiction opinion does not follow practice; in all other
Jurisdictions opinion does. Individual adminlstrator's

preferences follow practice by seventeen to three,
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Three jurlsdictions have no minimum loss requirement.
Three administrators from these jurisdictions believe that
there should be a minimum loss requirement and two do not.
Opinion does not follow practice here. In three jurisdic-
tions there is a minimum loss requirement. Thirteen adumin-
istrators from these jurisdictions favor a minimum loss
requirement; none favor such a requirement, Here, opinion
follows practice., Administrator's preferences follow
practices by fifteen to three,

There is some form of maximum payment, flat rate or
other, prescribed in the compensation programs of all of
the jurisdictions considered here., Ten administrators
favor a maximum payment requirement; eight do not. Of
those who favor a maximum, nine favor a flat rate maximum
and one favors a maximum periodic payment and a maximum
number of payments, Of those who favor a maximum payment
their preference for a flat rate or other ﬁaximum follows
their jurisdictibn's practices eight to two,

For practical purposes all jurisdictions considered here
exclude property from their compensation programs, These
administrators favor such exclusion eighteen to two., Opinion
thus follows practice here also,

Only one jurisdiction considered here does not exclude
members of the offender's family or "household." Adminis-
trators of that program favor excluslon by two to one.

Opinion does not follow practice here, In all of the other
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jurisdictions there are limitations Imposed 1n this area.
Exclusion of all of the members of the offender's family
or "household" is favored by twelve administrators; inclusion
is favored by three administrators. One administrstor
favors the exclusion of spouses and the inclusion of children
and one who favors exclusion favors inclusion only in fatal
cases, Opinion follows practlice here,

Administrators from the two jurisdictiohs that compensate
for "pain and suffering" favor such compensation by three to
zero, Administrators in other jurisdictions also favor
inclusion by nine to seven, Opinion follows practice in
the first instance but not in the second. Overall however
the preferences of ten administrators follow the practices
of their jurisdictions; nine do not,

In the sixteen categories and subcategories considered
above, a wajority of program administrators support their
Jurisdiction's practices in eleven instances, do not support
them In four instances, and divide evenly in one instance.
There is an individval-member preference that supports
his jurisdiction's practices in one~hundred-forty-four

out of one-hundred-eighty-four indications of preference,




CONCLUSIONS
It is appropriate at this point to direct attention to
the most significant aspects of performance that might be
thought indicative of adeguacy or inadequacy so far as.the
administration of the criminal injury compensation programs
is concerned. Two divisions are made here in program per-
formance to evaluate the degree to which these programs are

meeting the needs of the victims and the needs of the state.

Meetine Needs of Victims

Types of Payments Made to Victims
Payments to victims of crime can be made in several

ways. The total award can be paid in one lump sum or over
time in periodic payments. In either case there can also
be emergency, interim, or partial payments made before the
case is decided. The admonition here is for the greatest
flexibllity possible in the making of payments., The com=-
pensation board should have the discreticn to choose the
manner of payment that best fits the individual case. For
some cases & lump sum payment is most suitable., These
cases would include those where the injury is minor or
temporary. In other cases, periodic payment is most suit-

able. Where the injury is serious or there is long-term
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disability there is a need for administrative supervision
of the case., Continued review of such cases should contri-
bute to the prevention of unjust enrichment or inadequate
compensation. Although such review would require more in-
volved administrative actions it would not necessafily
inerease the costs of the compensation program. Review may
result in the amount of the award being reduvced where cir-
cumstances change and compensation is no longer justified.
All of the jurisdictions considered here can make lump sum
payments. In addition, Hawaii, New York, and New Zealand
can also make periodic payments if they desire to to so.
Also, Great Britain, California, New York, Maryland, and
New Zealand make interim, emergency, or partial payments

before the case 1s decided, if they think it desirable.

When are Victims Paid?
To best meet the needs of the victims, it is desirable
that payments be made to them as soon as practicable.
There should be no long delay between the time when a
claim is filed and a decision is reached on the claim,
If the decision is to make an award to the claimant there
should also be no long delay between the making of this

decision and msking payment to the victim., For various

reasons, the investigation of claims may be delayed. For

example, the state's attorney may request the toard to dis-
continve investigation until he advises that the board can

proceed, It may also be impossible to determine the degree
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of permanent disability until maximum physical lmprovement
t1s reached. In many instances, Blue Cross or Blue Zhield
benefits are slow in being decided., Some hospitals only
file quarterly claims with Blue Cross or 3lue Shield.
Where 1t is necessary to know what the amounts of payments
from these sources will be before a claim can be settled,
payment to the victim by the compensation toard will be
delayed. In other instances, delay results, particularly
in death claims, while Social Security benefits are being
determined, as well as Workmen's Compensation claims being
decided. Aszide from these delays, the usual investigation
of claims necessarily takes time., Efforts must be made to
verlfy the factuval data supplied Yy claimants and in some
instances witnesses must be located and interviewed, partic-
ularly in provocation cases. Factors unique to a particu-
lar case will cause the amount of time needed for investl-
gation to vary considerably from case to case but averages
are instructive énd indicatlve of performance, For example,
in Maryland the average time required for the investigation
of a claim and the reaching of a declsion on that claim is
sixty days, although many decisions are made in less than
thirty days.SBS In New York, after a claim is assigned to

an investigator, a final report is expected from him within

535Maryland, Criminal Injuries Compensation ZBoard,
Second Annval Report, 1971, p. 9.
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If all of the information necessary for

thirty days.536

the report cannot be obtained within this period the con-
trol system allows an additional fifteen days, or more,
depending upon what is known about the likelihood of being
able to secvre the desired information.537 Similariy,

concern with the desire to complete investigations as

quickly as possible is evidenced by British experience.
The following accounts of that experience indicate that

a large majority of British claims are investigated within
538

a six-month period:

1970-71 1969-70 1968-69
Time taken to investigate cases: Percent Percent Percent

Not more than 3 months 27 39 31
More than 3 months, not more than 6 L2 39 2
More than 6 months, not more than 9 20 15 17
More than 2 months, not more than 12 7 5 7
More than 12 months L 2 3

100 100 100

The postal strike and a large staff turnover, necessitating
training, are given as the reasons for the longer time being
required for the investigation of claims in 1970-?1.539 It
appears that a conscienclous effort 1s being made by program

administrators to expedite the handling of claims and to

536New York, Crime Victi=ms Compensation Board, 1969
Annual Yecort, Leg. Doc, (1970), No, 97, p. 10.

5371114,

538Great Britain, Criminal Injuries Compensation Board,
Seventh feoort, Accounts for the vear ended 31st March,
1971, Cmnd. 4812, Nov., 1971, p. L.

5397p14.
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render declsions on them as quickly as possible.

There are other time elements than that of investiga-
tions present in these compensation programs. There are
many variations in the programs respecting these time ele-
ments that result in considerable differences in the time
that it takes for payment to be made to the victims of crime,
In Massachusetts, where the compensation program is adminis-
tered by the district courts, the clerk of the district
court forwards to the state treasurer a certified copy of
decisions to make awards. "The state treasurer without
further authorization shall, subject to the appropriation,
pay the claimant the amount determined by the court.“sl"o
On the other hand, in-Hawaiil, "the victims and dependents
do not recelve payment unless and until a legislative bill
is enacted specifically approving the awards. In many in-
stances this means a time lag of at least eight months, and
in many instances, as many as eighteen or twenty months

" Shl

between injury aﬁd compensation, This unsatisfactory
arrangement 1s compounded by there being no provislon for
emergency or interim payments in Hawaii's compensation pro-
gram. This combination of practices "has cavsed serious

financial hardship to the victims and dependem:s."Sb'2 A

EMOMass., Annotated Laws of Massachusetts, Chapt. 2584,
sec. 6.

5u1Hawa11, Criminal Injuries Compensation Commission,
Fourth Annual Revort, dec, 20, 1971, Appendix D,

542114,
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request has been made of the Hawaii Legislature that 1t
create a revolving emercency payment fund of $100,000,00
"to make emergency payments to victims and dependents who
are in immediate need of funds to meet hospital, medical,
funeral or burlal exzenses arising out of the injury or

deat;h."sll'3

Other jurisdictions are tetween these two extremes of
practice in making payments to victims. After the compen-
sation board reaches a decision to make an award, several
other things may delay payment to the victim. For example,
in New York, the victim has the right within thirty days
following the board's decision to state his dissatisfaction
with the decision and request a full board reviev.v.sb’z‘L

Assuming that the claimant responds within the 30 day

period advising that he is satisfied with the decision,

it must then be sent to the Attorney General and the

Comptroller who have 30 days from the recelpt of the

decision Eo advise the Board whether they approve the

decision, 5l
The New York Crime Victims Compensation Board has requested
that the Legislature reduce this period in which the Attor-

ney General and Comptroller approve or reject the decision

5u3Ibid., Request made by Myron B, Thompson, Director,
Dept. of Social Services & Housing.

5L”“New York, Crime Victims Compensation Board, 1969
Annval Revort, op. cit., p. 8.

5451p14,
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to fifteen'days.sh6 Following review by the Attorney
General and Comptroller a warrant must be prepared for the
Comptroller and it takes another two to three weeks before

57

a check is ilssued, Similarly, in Maryland, after the
compensation board decides to make an award that decision
is subject to review by other state officials before pay-
ment is made., There, the Attorney General and Secretary
of the Department of Public Safety and Correctional Services
have thirty days to take an appeal to the appropriate court
if they think the award is 1mproper.5h8
The record indicates that claimants to whom awards
have been made do get their money. There may be consider-
able delays in doing so in some instances but there is no
record of defauvlting on claims payable through these com-
pensation programs. It was necessary for the New York
Crime Victims Compensation Board to request an additional
$100,000,00 to meet its needs in 1970, but this request
was honored and all of the original appropriation plus this

549

deficiency appropriation was used in the payment of awards.

5L‘éNew York, Crime Victims Compensation Board, 1970
Fourth Annual feoort, op. cit., pp. 8=9.

547 1p14,

S,“"BMaryland Criminal Injuries Compensation Board,
Second Annual Reoort, loc. cit.

SU9%ew York, Crime Victims Compensation Board, 1970
Fourth Annual HReoort, oo, cit., p. 12.
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It is most desirable form the victim's point of view
to receive compensation as soon as possible, This need
must be balanced howe&er with the needs of the state,
Investigations are necessary and do take time. To best
meet the needs of the victim and the state there should
be a strong effort made to staff and equip the compensation
boards to make investigations in the shortest time consis-
tent with the legitimate purposes of investigation. The
longer the delay in making payment, the weaker will be the

impact of the compensation progranm,

Minimum Loss Reguirements

For several reasons it is suggested that there be no
minimum loss required for the flling of claims, Califor-
nia, Hawaii, and New Zealand at present require no minimum
loss before one is eligible for compensation. The reasons
for favoring a minimum loss requirement are that it pre-
vents the filing of numerous claims for small amounts that
are alleged to be too trivial to bother with and that con-
sequently it reduces the administrative load of the compen-
sation board., These contentions do not seem substantisl,
First, the incidence of crime being what it is, a =minimum
loss regquirement would prevent compensation being pald to
those who are most in need and for whom no loss is "trivial."
The burden of loss is relative and it is relatively larger
for those who are most likely to become victims of crime,

As for the allegation that claims for small amounts would
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greatly increase the administrative workload and costs, 1t
appears to have little to substantiate it. Rather, since
there has to be an investigation of clains anyway to deter=-
mine if the claimant is eligible for compensation or not
there would seem to be little opvortunity for effecting
savings here. New York has handled any difficulties that
might follow its having no minimum loss requirement by
conducting preliminary investigations by phone and letter
prior to acceoting claims, Enlightened administrative
practice, for the reasons mentioned, would seem to be far

preferable to imposing a minimum loss requirement.

Maxiﬁum Payments

All of the jurisdictions considered here have pro-
visions prescribing maximum payments in their ciime com-
pensation plans. But theré are significant differences
among the types of maximum payments prescribed, All of
the state programs in the United States prescribe a flat-
rate maximum, Great Britain's orogram ovrescribes a maxi-
mum payment rate for loss of earnings or earning capaclty.
This rate is tied to average indvstrial earnings at the
tihe the injury was sustained and cannot exceed twice this
average, New Zealand's program prescribes a specific max-
imum periodic payment for a specified maximum period.
Since the objective of social insurance is income mainte-
nance, it is suggested that Great Britain's practices are

preferable. A maximum payment wnich takes the form of a
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flat-rate maximum or one that prescrites a specific maximum
periodic payment for a maximum time perlod reflect primary
concern with cost control rather than income maintenance.
It is svggested alsc that the payment schedule make allow-

ance for variation in the number of dependents of the viectim,

Review of Decisions on Claims

Review of decisions on claims helps to meet the needs
both of the victim and the state. It 1s suggested that
there be provision for internal and external review. Inter-
nal review is desirable as a matter of equity and also is
particularly suitable for achieving uniformity in clalms
disposition where there is an initial single-member deci-
gion on claims, External review should be 1limited to
points of law. Such review will help assure that the board

operates within legally imposed limitations upon its over-

ations,

Victims Who are Members of Offender's Household

To some degree, all of the jurisdictions considered
here except for California, exclude from compensation the
members of the offender's family or "household" who are
the victims. The rationalization behind this exclusion is
that an administrative finding of facts would be more diffi-
cult in cases involving members of the same family or house-
hold and that awards, if made, might benefit the offender,

It 1s suggested that this exclusion is unwarranted., Other
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cases are accepted where the facts are just as difficult

to determine. For example, claims are acc;pted bty those
injured by strangers where there are no witnesses and the
attacker is not apprehended., Claims are also accepted
where there are offenses involving strangers that occur
within homes. Preventing the offender from sharing the
award poses a technical problem but various solutions have
been suggested. For one thing the award could be limited
to the payment of expenses and unpaid creditors, such as
doctors and hospitals, could be paid directly. If there is
such an arbitrary exclusion as this it would unduly penal-
ize the innocent members of the family or household. An
extreme example would be the denlal of any comoensation to
the children where one spouse kills the other or the spouses

ki1l one another.

Meeting Needs of the State

.Relationship with Courts

Should board action on a claim be deferred if there 1s
a criminal case pending? Should the board accept a crimi-
nal conviction as sufficient proof that a crime has occur-
red? These two practices are related to one another,
There are interests of the victim, the criminal, and the
state that should be protected. To achieve fhis it is
necessary that the board's actions do not influence the

court's actions and vice versa that the court's actions do
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not influence the board's actions. To best protect the
interests of the victim and the accused attacker, 1t would
seem preferable to nelther defer board action on a claim
if a criminal case is pending or to accept a criminal con-
viction as sufficient proof that a crime has occurred. On
the one hand the proceedings and action of the board in
such a case could be kept under wraps until the criminal
case has ended., This would protect the interests of the
victim by not forcing him to wait so long for the settlement
of his claim and at the same time would not interfere with
the interests of the accused attacker. On the other hand,
by not taking a criminal conviction as sufficlent proof
that a crime has occurred and by not deferring action on
the claim for compensation for the victim until the crim-
inal case has ended, the victim is not likely to have the
same concern that the accused be found guilty. This would
best protect the interests of the accused. Such a relation-
ship between the board's and the court's actions would keep
their proceedings as separate as possible and minimize the

influence that one's actions would have upon the other's,

Preventing Fraud
Several types of safeguards have been incorporated
into the compensation programs considered here to protect
the interests of the state., Two time deadlines, which
must be met by the claimant for him to be eligible for
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compensation, have been written into the programs considered
here, The first requires that the crime victim must report
the occurrence of the crime to the police. In three of
these jurisdictions the police must be notified within a
specified time. In two others the police must be notified
"without delay"” and in one the victim must "cooperate" with
the police. The time deadline in reporting the crime to
the police has the duvual objectives of controlling frauvdu-
lent filing of clalims for compensation and aiding the pollce
by bringing to thelr attention the commission of crimes,
To best meet these objectives, it is suggested that a short,
definite time period be specified, with the compensation
board given the discretion to waive it for good cause. The
other time deadline applies to the filing of a claim with
the compensation board, Here too, a specific time period
is preferable, with board discretion to waive it for good
cause. A considerably longer time period can be specified
for filing the claim than for reporting the crime to the
police, Four of these jurisdictions have a limitation of
one year or longer. Such a long time period is justified
due to the fact that latent injuries may not become aopar-
ent for quite a while after an attack. In other instances
there may be a lengthy investigation of the allegations of
criminal attack, '

It 12 in the public interest that the claimants be

required to submit to a medical examination, including a
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psychiatric examination, if the board thinks it desirable.
Reports of such examinations together with pollce reports
will better equip the comvensation board to make 1ts deci-
sions and reduce the potential for fraud.

Additional precautions against fraud have taken the
form of allowing review of board decisions making awards
by other public officials, In Maryland, for example, deci-
sions that make awards on claims are sent to the Attorney
General and Secretary of the Department of Public Safety
and Correctional Services for review before payment is made
to. the claimant. Each of these officials has a period of
thirty days to take an appeal to the appropriate court if
he thinks the award is 1mproper.550 Similarly, in New York,
board decisions are sent to the Attorney General and the
Comptroller for their review. They have thirty days to
advise the btoard whether they approve the decision.551
These reviews have not vet resulted in board decisions not

being accepted,

Requiring Repayment to State by
Compensation Victims

Crime compensation programs have not emerged as replace-

nments for traditional remedies, Rather, they represent an

SSOMaryland, Criminal Injuries Compensation Board,
Second Annual Report, op. cit., p. 9.

551New York, Crime Victims Compensation Boar&, 1969
dnnval Report, op. cit., p. 10,
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alternative remedy. If the victim desires, he can still
seek relief through traditional routes. He does not have
to rely upon the crime compensation program in any of these
jurisdictions considered here. In fact, evea if he does
file a claim with a compensation board and receives an award,

he may still bring a civil suit against his offender.

Although the exverience of these compensation boards indi-
cates that it is of little practical significance, it has
been indicated that public opinion demards that the comgen-
sation plans include provisions to prevent "unjust” com-
pensation, The effect is thet repaymeny must be made by
victims who receive awards from the comvensation program
and from the offender throuvgh tort actions in the courts.
The amount of repayment would depend vpon the relative
amounts received from each source, The victim would be
left with a net amount, after repayment, =qual to the
board's award, If the civil judgment is larger, the entire
amount of the award from the compensation board would be

repaid.

Problems
If there has been a majbr problem in administering
crime compensation programs thus far it has been one of
making known the existence of the programs, the benefits,
and terms of eligibility. Studies of crime records in
seversl juriedictions have revealed that not nearly all of

those who would be eligible for compensation have filed
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claims., It is felt that this failure to file claims is due
to the victims not knowing that they can do so. Two areas
need attention here., Efforts need to be made to inform the
general public so that it might become a matter of general
knowledge that the compensation program exists and efforts
need to be made to specifically inform the crime victim of
his eligibility to file a claim for compensation. By mak-
ing the compensation program generally known and by requir-
ing a reporting to the police of the criminal act as a con-
dition of eligibility for compensation it seems likely that
the gap between reported and committed crime could be re-
duced. When there is a reporting of the crime to the police
1t is recommended that it become a requirement for the
police to inform the victim of the existence of the crime
compensaticn program, to furnish him a form for filing a
claim, and to give him information regarding the proceed-
ings of the crime compensation board., An effective means
of directing the crime victim to the compensation board,
that is being used in New York, is to secure the cooperation
of physicians and hospitals in referring the victim to the

a.55%2 y

boar ost of the programs lack such practices as

these and this deficiency has become the object of consid-

erable criticism,

5521b1d. p..17.
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Evalnations

In reviewing the general themes and theoretical
foundations of criminal injury compensation programs,
several tentative conclusions can be made at thls time
regarding expectations and performance. First, these
programs, where operational, have been readily accepted
and supported by the publie and established agencies of
government., The latter have displayed an attitude toward
these programs that has been characterized by cooperétion
and a willingness to lend assistance.553 Harmonious work-~
ing relationships stemming from this favorable inter-
agency assistance has no doubt enabled these programs to
be implemented more effectively and more quickly thean
would otherwise be the case should inter-agency conflict
or cowpetitiveness characterize the relationship. This
would seem to support the conclusion that there has been
an acceptance of the uniqueness of these programs and the
thought that they should administratively take their
place alongside other speclal-purpose agencies previously
created to administer social insurance programs.

While the immediate objects of concern for these

programs are the victims and/or their dependents, there is

553¢f, New York, Crime Victims Ccmpensation Board, 1968
Second Annual Report, op. cit., p. 12; Maryland, Criminal
Injuries Compensation Board, First Annual Report, op. cit.,
p. 9; Hawali, Criminal Injuries Compensation Commission,
Fourth Annual Report, op. cit., p. 14.
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also interest in realizing more general socletal beneflts.
Chief among these are soclal stabllity, victim cooperation
with the police and public prosecuting attorneys, and the
encouragement to the individual to become physically involved
in helping to prevent crime or corral lawbreakers. This
last objective is sought through the Good Samaritan provi-
sions of several criwminal injury compensation programs.
There have been varying degrees of success and fallure
realized in the efforts to achleve these objectives in
practice. PFirst, regarding social stability, it is believed
that these programs have made & positive contribution toward
its maintenance. Since there has been no research of vic-
tim cpinion as yet, conclusions that have been reached have
been based upon the voluntary responses of victims, wmostly
via letters to governors and compensation boards. These
responses have been quite positive. Random comments from
victims indicate feelings condusive to the maintenance of
social stability. Comments such as, "programs such as this
help to restore one's faith in his fellow man," or "it is

" seem to

Indeed gratifying to find that someone does cars,
be typical claimant responses.ssu There has also been
experience in observing that the existance of such programs
"not only serves as a great boost to the victim's morale

but also to the members of his family."555 There are

55U New York, Crime Victims Compensation Board, 1970
Fourth Annval Report, op. cit., p. 16.

555New York, Crime Victims Compensation Board, 1969
Annval Report, op. cit., p. 18.
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indications that except for these programs many victims of
crime would face the severe prospects of having to go into
debt for several years to pay the medical expenses alone,
the retirement of which would reduce future spendable lncome
and be detrimental to the victim's family. Other victims
could be expected to lose their homes, having no funds with
which to meet mortgage payments. Others would have to go
on welfare to continue to exist.556 Compared to these alter-
natives, which would be very real for many victims of crime,
withouvut a criwminal injury compensation program, such programs
do have a stabllizing influence., They thus benefit the vic-
tim and/or his dependents directly and, through their main-
tenance, also benefit the larger society,

The suggestion was encountered earlier in this study
that economic incentives should make the crime victim wmore
willing to cooperate with the police and public attorneys
and enable them to be more effective in apprehending, prose-
cuting, and convicting criminal offenders, There are indica-
tions that this objective is being realized by tylng compen-

sation from these progrsms to such victim cooperation.557

556¢f, Ibid., pp. 18-19,

557ce, New York, Crime Victims Compensation Roard, 1968
Second Annual Report, op. cit., pp. 11-12; Maryland, Criminal
Injuries Compensation Board, First Annual Report, op. cit.,
pP. 9.
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"In this respect the victim who was an unwilling and uncoop-
erativeé witness now becomes a willing and cooperative wit-

558

ness," Because of the realities of crimne and the prob-
lems of law enforcement related above, there 1s a great
societal need for improving the administration of justice.
The administration of justice does appear to be ailded by
these compensation programs., The economic incentive to
report the occurrence of criminal acts and to divulge fac=-
tual knowledge regarding the crime appears to be effective
in producing such victim cooperation.

If the expectation in creating Good Samaritan programs
or including provisions for such in more comprehensive com-
pensation programs was to markedly increase the number of
Good Samaritans, this expectation is not being realized,
Nevada, 1t has been noted, which has only provisions for
compensating the Good Samaritan, has made only four awards.
Likewise, "Hawaii's experience does not support the conclu-
sion that the provision increases the involvement of 1its
citizens in the prevention of crime or apprehension of
criminals."559 In Great Britain in 1970-71, "21 awards

were made to persons injured while assisting the polics

558Mary1and, ibid,

559Hawaii, Criminal Injurlies Compensation Commission,
Fourth Annual Report, op. cit., Appendix C, p. 10 (letter
from John Jubinsky, Hawail Criminal Injuries Compensation
Commission to Bertram T. Kanbara, Hawall Attorney General),
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compared with 15 in the previous year. 150 awards were
made to persons attempting to prevent crime or to arrest
an offender, compared with 132 in 1969-70,"560 Thege
awards amounted to only a small portion of the 5,893 cases

resolved in Great Britain in 1970-71.561 Similarly, few

awards have been made under California's Good Samaritan
program. In five years of operation, between 1965-66 and
1969~70, only 33 awards were made.562 It may be considered
good "public relations”" to make special provisions for com=-
pensating the Good Samaritan and there is an element of
equity in after=-the-fact compensation for the Good Samaritan
who is injured or killed but the record so far indicates
that such provisions cannot be expected to multiply the
instances where individuals will initiate Good Samaritan
actions,

In reviewing the efforts made in this paper, it may
be asked, "Jhat has been done here?" In response, several
things that have been done might be unoted. Qne objective
has been, through an integrative and synthesizing effort,

to provide a better understanding of the place and role of

56OGreat Britain, Criminal Injuries Compensstion Board,
Seventh Report, Cmnd, 4812, Nov. 1971, p. 1.

5611bid., p. 3.

5620a11fornia, State Board of Control, Yearly Activity:
Good Samaritan Program Claims (Mimeographed),
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criminal injury compensation programs in the larger scheme
of things. They have been viewed as an addition to other
social insurance programs designed to achleve a greater
measure of stabillity for the individual beneficlaries and
for soclety as well, |

Much of the attention of this paper has been directed
toward making an administrative analysis of operating pro-
grams, Recommendations for changes in these programs have
also been made so that they might be improved and strength-
ened, These recommendations have also been made for the
purpose of providing guidelines to other jurisdictions that
wiIl consider the adoption of programs in the future., It
1s felt that something of value has been made available
both to jurisdictions that have crime compensation programs
and to those that will be considering the adoption of such
programns in the future,

Program administrators have revealed themselves to be
consciencious and pragmatic regarding their prograhs. They
have continued to consider these programs as experimental
and subject to improvement. They have therefore welcomed
critical evaluations of their programs, Several have
expressed appreciation for the efforts made in conjunction
with this paper to gather oplnions and judgments of program
administrators and to make this information available to

them.563

S63Letter from Walker Carter, Chairman, Criminal Injuriles
Compensation Ecard, Great Britain, Jan. 31, 1972; letter from
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- These additions to the understanding and knowledge of
criminal injury compensation programs represent the con-
tribution of this investigation., It is hoped that what
has been undertaken here will be of value and use in the

advancement of the further study and administration of

these programs,

Joseph Plckus, Chairman, Criminal Injuries Compensation
Board, Maryland, Feb, 29, 1972; letter from Stanley L.

Van Rensselaer, Chairman, Crime Victims Compensation Eoard,
New York, Jan. 31, 1972,
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NEW MEXICO STATE UNJIVERSITY

BOX 38N, LAS CRUCES, NEW MEXICO 8800t
AREA 505 6464935

Department of Government and Philosophy

August 16, 1971

Dear Sir:

The attached questionnaire is being sent to members of crime compensa-
tion boards in Great Britain, New Zealand, New York, California, Hawaii,
and Maryland. This attitude survey seeks to learn the opinions that have
been formed as a result of the member's work in this new area. This project
is being conducted in conjunction with the preparation of a doctoral disser-
tation for the Department of Political Science at The University of Oklahoma,
Norman, Oklahoma, The responses will be consolidated and will not be identi-
fied by jurisdiction or respondant., From the responses, it is hoped that
"model" recommendations can be suggested for those jurisdictions that may
adopt crime compensation programs in the future,

Your assistance will be most highly appreciated.

Please indicate whether you desire a summation of the responses:
Yes ¢ No . '

Sincerely,

) & £
PP Ly

" James Brooks
Asst, Prof,
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To administer the crime compensation program, would it be preferable
to create a special compensation board
trative body , Or use the courts

Where a special compensation board is created to administer the compen-

sation program:

A.
B.
C.
D.
E,

F.

G.

H.

I.

Je

Procedures of the Crime Compensation Board:

A.

B.

C.

D,

F.

, use an existing adminis-

What number of board members is preferable? .

How should the members be.chosen?

Yhat should the length of term of office be?

Shouvld the terms be staggered? Yes i No .

Should the members be subject to reappointment? Yes 7 No
Should legal qualifications be prescribed for members?

Yes s No .

ghould medical training qualifications be prescribed for members?
es ; No . ‘

Should other qualifications or limitations be prescribed for
members? Yes

1. If yes, what?
Should the positions of the members be full-tir

time

+ No

1

Should members be paid only expenses » per working day ’
or a set annual salary

u——?

—___» Or part-

Should meetings of the board be public , or private K

Should the bases for decisions by the board include public
records (Yes

No )»”

s NO

), and/or medical reports (Yes .

Should action of the board be deferred if a criminal case is

pending?

Yes

, No

Should a criminal conviction be taken on its face as sufficient
proof that a crime has been committed? Yes y No .

Should the standard of proof used by the compensation board be

"beyond a reasonable doubt!

With respect to the review of decisions, should there be provision
for internal review (Yes

(Yes

: No

)

. Or "balance of probabilities”

;s No

), and/or external review

7



309
2

IV. The Claimant and the Crime Compensation Board:

A. Should the claimant be required to have reported the alleged
ceriminal offense to the police? Yes s No .

1. If yes, during what period of time? .

B. Should the claimant be required to submit to a medical examination?
Yes ; No .

C. Should the claimant be required to submit to a psychiatric examina-
tion? Yes s No . '

D. Should there be a deadline on filing a claim after the occurrence
of the alleged criminal offense? Yes ;s No .

1. If yes, what should the deadline be ? .

E. Should the claimant be given a copy of the rules governing the
board's proceedings? Yes ; No .

F. Should false statements by the claimant to the board be punishable?
Yes ; No .

G. Should legal aid for the claimant be permitted? Yes ; No .

1. If yes, should it be paid for by the state? Yes ; No o
By the c¢laimant? Yes ;s No .

2. If yes, should maximum fees or a maximum percentage of the
award be prescribed by the compensation program? Yes H
No R

H. Should the claimant be allowed to have the assistance of a friend
in the proceedings before the board? Yes ; No .

V. The definition of "eriminal offense':
A. Should the compensation program use:
1« A generic definition of crime? .
2. A list of crimes put in the compensation plan? .

3. An existing list of crimes in the state's penal code? .

VI. Payments:

A. Should payments be made in the form of lump sum awards '
periodic payments , or the board allowed to decide in each
case ? '

B. Should the board be allowed to make emergency, interim, or partial
payments before the case is decided? Yes ; No .
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C. Should there be provisions for reopening a case that has teen

decided should any party to the case deem it desirable to do so?
Yes ; No .

D. Should there be a minimum loss required for claims? Yes H
No o If yes, what?

E. Should there be a maximum limit on individual awards? - Yes 3

No R
. If yes, should the maximum limit be: a flat-rate figure
(Yes ; No ), or some other maximum (Yes ;
No ).
a, If yes, what? .

F. Should victim participation be considered in setting the award?
Yes ; No .

{.. If yes, should it reduce the award in part , Or cause
no award to be made 7

a. If in part, should it reduce the award by a specific
sum , Or result in a percentage reduction 7

G.. Should victim "need" be a prerequisite to the awarding of
compensation? Yes ; No .

H., Should the compensation scheme provide for repayment of awards
should the claimant subsequently be successful in a civil action
against the offcnder? Yes ; No .

I. Should the compensation plan permit the bbard to take action
directly against the offender to recover the amount of an award?
Yes ; No .

VII. Exclusions:

4. Should property loss or damage resulting from a criminal offense
be included , Or excluded ’ in/from the compensation
program?

B. Should members of the offender's family or "household" be
included » or excluded , in/from the compensation program?

C. Should the compensation scheme prevent "double recovery"?
Yes 7 No .

1. If yes, should all other money received reduce the amount of
the award? Yes ; No .

&. If no, what monies should not reduce the amount of the
award? .
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D. Should the compensation scheme make awards for pain and suffering?
Yes 3 No .

1. If yes, should there be a specific maximum award allowed?
Yes ; No .

a. If yes, what should the Muximum be?

The following space may be used for additional remarks:



