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CHAPTER I 

DESCRIPTION OF THE STUDY 

School districts have generally been held free from 

legal liability for acts committed in the performance of 

their proper duties to maintain school. The liability of 

school districts for acts of tort in the operation of schools 

raises questions of a legal nature that have been the 

occasion of much activity in the courts of our land. 

Political and educational beliefs in America require 

that public schools are to be supported for the welfare of 

the individual and are a creation of the state governments . 

It does not appear to be in keeping with this democratic 

principle that the state exists for the welfare of the 

individual citizen when attendance laws may force the pupil 

into the school at a tender age, require him to be placed 

in a position of circumstance in which he may be injured, 

and then allow the state to be able to escape liability 

for injuries that he may suffer as a result. 

In some states, immunity of school districts for tort 

liability has been abolished or a limited responsibility has 

been imposed upon school districts by court decisions or by 

state statute. 

1 
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STATEMENT OF THE PROBLEM 

It is the purpose of this study to determine the extent 

to which the body of law of selected states- -court decisions, 

statutory enactments including constitutional provisions» 

and attorney general opinions--has moved away from the 

position of legal immunity of school dis t ricts for tort 

liability in relation to bodily injury, and to determine 

what implications these changing patterns have for Kansas 

public school districts . 

NEED FOR THE STUDY 

The doctrine of non-liability of school districts for 

bodily injury is in the process of change. A recent decision 

in the courts of one state abrogated the doctrine for its 

school districts.l Other states have followed the lead of 

this state in modifying school district liability. 

Officials and administrators need to be aware of the 

possibilities that they face as changes of this nature occur. 

This study will be helpful to them in understanding the 

rights and responsibilities of their school districts in 

an evolving legal process. 

Specific attention has been given to whBt has been done 

for the protection of the rights of the ind iv id ual··-pupil, 

employee 9 or the citizen at large--in relation to school 

district liability for bodily injury in other states; the 

lMolitor v. Kaneland Community Unit District No. 302, 
163 N .E. ( 2d) 89 (Illinois, 1959) . --
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study gives special consideration for the relevance of these 

actions to Kansas. It suggests implications for Kansas 

educators and school officials in their efforts to educate 

their charges while at the same time providing ·a high level. 

of protection for their pupils, patrons, and employees . 

Objectives for the study include: 

1. Trends in the status of bodily injury tort liability 

of school districts of the selected states are to be 

determined. 

2. Information is to be secured tha t will help 

educators and school officials become aware of the trend 

toward assumption of liability by school districts for their 

acts in tort so they may be in a better position tQ respond 

to the needs of their school districts as they make de~ 

cisions affecting their institutions. 

3. Pertinent implications ~re to be derived from the 

study from which recommeridations may be made to school 

officials and administrators. 

. . 
SCOPE OF THE STUDY 

The scope of the study includes these limitations: 

1. Data on tort liability of school dist~icts is 

limited to those relating to bodily injury. Other torts 

are included where necessary for clarification. 

2. States included are Kansas, Oklahoma, and Illinois. 

3. Data for Kansas covered the period of statehood 

and include an investiga tion of the Constitution, Statutes, 

Court decisions, and opinions of the Attorney Generals. 
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4. Court decisions were limi tea. to those resulting from 

action before the supreme courts of the selected states. 

5. Court decisions of the selected states were in

vestigated from the period of statehood to the present. 

6. Data from statuto1•y enactments and attorney general 

opinions of the selected states other than Kansps were 

limited to ourr·ently effective st1:1tutes and opinions. 

PROCEDURES OF THE STUDY 

The procedure used is that part of the general method of 

historical research using the techniques of legal research. 

In the investigation of court cases, the American Digest 

System was used to locate pertinent cases, the National 

Reporter System was used to read the cases, and Shepherd's 

Citations to Cases for each of the respecti-ve states was 

used to determine the current status of case material. 

Annotated Statutes of the states were investigated 

as required by the scope of the study. 

Attorney general opinions were secured by letter re-~ 

quest from the offices of the attorney generals and from 

published reports. 

Chapter I describes the study that was undertaken. 

Chapter II con ta ins the ba okground inf or mat ion fm• the st1..,.dy. 

Chapter III reviews the liten:1ture available for the study. 

Chapter IT develops the status of tort liability f01'.' 

Kansas. Chapters V and VI present data from the states of 

Oklahoma and Illinois. The last chapter summarizes the 

study and discusses the implications of the findings for 

school administration. 



CHAPTER II 

BACKGROUND FOR THE STUDY 

I dissent from the decision of the court 
which, in one fell swoop, severs from the body 
of our Illinois law the ancient and established 
doctrine of governmental immunity from tort 
liability. The rule of immunity of the people 
collectively charged with a governmental function 
was well established by ... (Russell v. Men of 
:Q~, 2 Term Rep. 671, 100 Eng. Rep. 359)-.-.. 1 

***** 

A tort literally means "wrong. 11 It is a word that is 

derived from the Latin word tortos meaning twisted. The 

French changed tortos to tort which they used with the 

,correct supplemen.tary words to mean "I have wrong.'' England 

adopted the French word tort for their usage in court rather 

than the more easily understood "wrong. 11 2 When a suit in 

tort is mentioned, the general meaning is any suit seeking 

damages for injuries to persons or property caused by the 

wrongful act of another but exclusive of those wrongs 

involving contracts. 

Stated in another way, any injury to one's person, 

property or reputation occurring through the negligence or 

!Molitor v. Kaneland Communit_;y Unit District No. 302, 
163 N.E. (2d) 89, 98 (Illinois, 1959~ · 

2William L. Prosser, Law of Torts (St. Paul, 1955), p. 2. 

5 



willful misconduct of another, except for contractual 

obligations is a tort and may give rise to legal action for 

damages. 

One law dictionary defines a tort as: 

An act or omission, not a breach of contract 
and not involving a quasi-contract, which causes 
injury and which at common law or by statute 
creates a claim for damages in the injured person •.. 3 

Still another source calls it a "legal wrong committed 

upon the person, reputation or property of another, inde-

pendent of contract. 11 4 ' " 

6 

Cooley gives these ways by which one becomes liable for 

torts: 

1. 

2. 

3. 

by actually doing to the prejudice of another 
something he ought not to do. 

by doing something he may rightfully do but 
wrongfully or negligently doing it by such 
means or at such time or in such manner that 
another is injured. 

by neglecting; to do something which he ought to 
do, whereby another suffers injury.5 

In speaking of liability for torts, Shapiro states 

that the "rule of law follows negligence." 

Negligent conduct may involve action or a 
lack of action, with foreseeability as the test to 
determine proper or negligent conduct. In situa
tions where a reasonably prudent person could have 
foreseen or anticipated the consequences of his 
action or lack of action, an individual who 

3Max Radin, Radin Law Dictionary (New York, 1955), 
p. 347. . -

4Arthur A. Rezny and Madaline K. Remmlein, A Schoolman 
in the Law Library (Danville, 1962), p. 5 9. -

5Thomas M. Cooley, Law of Torts {4th Ed., Chicago, 
193 2) , p. 8 5 . 



disregards the foreseeable consequences may 
be liable if his conduct results in injury to 
another.6 

7 

Reutter points out that responsibility for injuries 

from a school connected activity is not easily placed but is 

exceedingly complex since the rules for this type of injury 

are judicially oriented rather than based on statutes. 

To only a very small extent are guidelines 
regarding negligence to be found in codified 
form in the sense that one finds substantial 
direction in regard to curricular, financial, and 
personnel matters in state statutes, state board 
of education regulations, and local boerd policies. 
The guidelines come from the hundreds of cases 
decided by courts involving school accidents and 
the thousands involving other types of accidents-
from the so-csalled common law of the Anglo-Saxon 
legal system."( 

If the tort is committed by a governmental agency the 

injured party may sue but more often than not will be un-

successful in collecting damages from the governmental 

agency for whom the wrong-doer works. As a general rule if 

an injury is caused by a governmental officer, employee or 

agent in the performance of a governmental function, the 

injured person has no right of action for damages against 

the government or agency unless there is a statute granting 

the right of suit. 

Governmental non-liability for torts is generally 

referred to as sovereign immunity or governmental immunity. 

6Frieda S. Shapiro, "Your Liability for Student 
Accidents, 11 NEA Journal, March, 1965, p. 46. 

7E. Edmond Reutter, "Liability of Educational Personnel 
for Pupil Injuries, 11 Baltimore Bulletin of Education, 
Spring, 1961, p. 23. {T?ken from a mimeographed copy). 



The doctrine harl· its beginning in an Eng1:Lsh court al.moet 

two· centuries ago and has continued th:rouigh oommo,n law by 

means of stare ~ecisis. 

Common law is that set of rules found in the 1"ecor'dr.il 

of decisions made by judges. It is law made by ju6lges ~ 

rather than by legislative bodies. Early in England I s 

8 

history, judges had to decide legal cases accor<ling t;o whn t 

they felt most persons would think was right. They followed 

the customs of the community and the common beliefs of tl1.Ei 

people in making their decisions. This is the common law, 

sometimes referred to as unwritten law~ and it is to be 

found in the reports of decided cases. 

As stated by one author: 

In a codified system of law 9 a judge may 
interpret the language of the written law as he 
wishes, regardless of the precedent. This 1s not 
true of the English system 1 which is governed by 
the rule of stare .9-ecisis ~ or to s·t;and by decided. 
cases. Once a point of law has been decided by 
the highest court of appeal~ it is fixed law and 
can be changed only by legislation, But the comm0n 
law has been able to grow without constant 
interference by leg.!slation because judges have 
been able in various ways to circumvent a_isagreeable 
or obstructive precedent. The courts have been 
inclined to reasonable flexibility8 in determining 
what current public policy may be. 

ORIGIN OF DOCTRINE OF GOVERJ\Tl\TENTAL IMMUNITY 

'J~he doctrine 'that immunized the state from tort 11ab1li ty 

is of greater antiqui·ty than the actual judicial decision that 

permitted it to become established in English common law. It 

is founded upon a premise contained in the ancient idea of 
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divine right whereby a king could do no wrong. Divine right 

is the belief that kings were chosen by God and that their 

succession to the throne was the desire of deity. Thus 

their power to r•ule was a God-granted right and therefore 

they were not subject to suits in court at the instigation 

of the common people of the land. 

The idea of non-liability of school districts for torts 

can trace its origin directly to two cases: Russell y. 

The Men Dwelling in the County of Devon (1788) and Mower v. 

The Inhabitants of Leicester ( 1812). 9 Case briefs of these 

actions follow. 

Russell y. Me_n of Devon was an action based on these 

facts. Russell sued all the male inhabitants of the County 

of Devon for damages occurring to his wagon by reason of a 

brid.ge being out of repair. It was an undisputed fact that 

the county had the a.uty to maintain such structures. Two 

inhabitants of the county appeared before the court and 

demurred for themselves and for the rest of the·county 

generally. 

Question: Were the men of the county liable for injury 

to the property of an individual? 

Decision: The men of the county were not liable. 

Reasons: (1) a decision for the plaintiff would lead 

to a multiplicity of actions against the state, (2) no 

precedent existed for the action, (3) even if the defendants 

were found guilty, there was no fund from which to pay the 

9Lee O. Garber, 1964 Yearbook of School Law (Danville, 
1964), p. 235-243. 



10 

damages, (4) it is better that an individual sustain an 

injury than for the public to suffer an inconvenience, and 

(5) only the government should impose this as a liab1lity. 

The setting for the Russell y. Men of Devon case was 

England. How did the idea of nonliability become a part of 

the judicial thinking in the United States? First of all, 

of course, the basic English court system was brought to 

America as a natural part of settlement of the country. 

The direct cause, however, was the case of Mowery. The 

Inhabitants of Leicester.10 

A case brief of the action shows these facts: Mower 

owned a. stage coa.ch with a route through the town of 

Leicester. The town had the duty of maintaining the road in 

that area. The road became defective and one day on a trip 

through the town, one of the horses pulling the coach st;epped 

into a hole, fell, and the stage coach ran over him with the 

result that the horse died later. Plaintiff sued for $120. 

Question: Were the inhabitants of the town liable for 

injury to the property of an individual? 

Decision: The inhabitants of the town were not liable. 

Reason: 

But quasi-corporations, created by the 
legislature for purposes of publick policy, are 
subject by the common law, to an indictment, 
enjoined on them: but they are not liable to 
an action for such neglect unless the action 
be given by some statute. l 

lOLee 0. Garber, 1964 Yearbook of School Law, p. 241. 

llMower v. The Inhabitants of Leicester, 9 Mass. 247, 
250, -(Massachusseffs, i812) . · -
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THE FEDERAL BACKGROUM> 

An early problem before the Supreme Court of the United 

States was an action brought in federal jurisdiction against 

a st~te by an individual of another state. The state 

refused to appear on the merits a.nd claimed no liability to 

such an action because it was a sovereign state. 12 Chief 

Justice Jay rendered the opinion and clearly held that the 

state was subject to suit. The opinion states that the 

purpose of our scheme of government was to eliminate the 

immunity found in the English system. The Chisholm.!· 

Georgia case no doubt led to the acceptance of the eleventh 

amendment to the United States Constitution. It states: 

The judicial power of the United Stetes 
shall not be constr•ued to extend to any suit 
in law or equity, commenced or prosecuted against 
one of the United States by citizens of another 
State, or by citizens or subjects of any Foreign 
State.13 

One author comments that: 

Federal constitutional history supplied 
(an) ... example of judicial overrule by consti
tutional amendment ... the eleventh amendment 
overruled Chishol~ ~- Georgi~, to make plain 
that a state could not; be sued without its 
consent flY a private party in the federal 
courts ,1 ~ 

In Kawananakoa .!· Polyblank, the Supreme Court, with 

Mr. Justice Holmes writing the opinion, announced that a 

12Chisholm .!· Georgia, 1 L.Ed. 440 (1793). 

lJconstitution of the United Statesi Eleventh Amendment, 
passed 1794, ratified 1798. 

14James W. Hurst, The Growth of American Law (Boston, 
19 5 o ) , p • 24 5 . 



state, being the authority that made the law 1 could not be 

charged with tort liability: 

A sovereign is exempt from suit, not because 
of any formal conception or obsolete theory, but 
on the logical and practical ground that there 
can be no legal right as against the authority15 
that makes the law on which the right depends. 

12 

In 1946, the United States Congress passed the Federal 

Tort Claims Act which provided for a general waiver of 

immunity by the federal government from tort actions arising 

out of negligence or wrongful acts or omissions of federal 

employees. 16 Although the authors of this act restricted 

liability to those where the plaintiff can show a unegli-

gent or wrongful act or omission of any employee ... acting 

within the scope of his employment 11 17 and that the act was 

not the "abuse of a discretionary function 9 11 l8 such limita-

tions do not appear in other federal statutes covering 

special areas of torts. This includes the Military Cla.ims 

Act,19 Foreign Claims Act, 20 Coast Guard Act,21 and the 

Naval Vessels Act.22 

15Kawananakoa y. Polyblan~, 205 U.S. 349 (1907), 

16This paragraph adapted from "Governmental 
Responsib ili ty--A Need for Statutory Reform~ n Kansas Bar 
Association Journal, November, 1956j p. 18.3. 

1728 use, Section 1346 ( B) (1952). 

1828 USC, Section 2680 (A) (1952). 

1957 Stat • .372 ( 1943) . 

2055 Stat. 880 (1942). 

2134 USC, Sections 645-647 (1952). 

2234 USC 600 (1952). 



In the case of Indian Towing v. U.S., Mr. Justice 

Frankfurter added an important interpretation to these 

statutes: 

••• the theory whereby municipalities are 
made subject to liability for torts committed 
in the performance of non-governmental functions 
is an endeavor, however awkward and contradic
tory, to escape from the basic historical 
doctrine of sovereign immunity, and the Federal 
Tort Claims Act cuts the ground from under. the 
sovereign immunity doctrine, and it is not 
self-defeating by covertly embedding the 
casuistries of municipal liability ... within 
it ••• 23 

The important point to consider about these federal 

statutes is that some of them have been in existence for 

many years. There has apparently been no inclination by 

Congress to lessen the relief offered but on the contrary 

to broaden the coverage. 

CRITICISMS OF THE DOCTRINE 

13 

Many legal authorities and court jurisdictions have 

criticized the doctrine of governmental immunity. Examples 

are: 

The whole doctrine rests upon a rotten 
foundation. It is almost incredible that in 
this modern age of comparative sociological 
enlightenment and in a republic, the mediev·al. 
absolutism supposed to be implicit in the 
maxim 'the King can do no wrong' should exempt 
the various branches of government from 
liability and the entire burden of damage 
resulting from the wrongful acts of the 
government should be imposed upon the single 
individual who suffers the injury, rather 
than distributed among the entire community, 
constituting the government, where it could 

23Indian Towing v. U.S., 350 U.S. 61, 1 L.Ed. (2d) 
1660, sec. 9 (1955). 



be borne without hardship upoR the individual 
and where it justly belongs.2r 

One court called the doctrine an "historical anachro

nism."25 The Minnesota jurisdiction commented: 

Our consideration of the origins of tort 
immunity persuade us that its genesis was acci
dental and characterized by expediency, and that 
its continuation has stemmed from inertia ... 26 

In a Michigan case, the court stated: 

P:11 distinguished writers recommend correc
tive legislation ... So do I. But what is an 
appelate court to do when the legislative process 
remains comatose, year after year and d.ecade 
after decade, the court meanwhile bearing the 
onus of whAt was done judicially during the dim 
yesterdays and maintained to this day by the 
self-stultifying fetish of stBre decisis?27 

In the Wisconsin court: 

This court and the highest courts of 
numerous other states have been unusually 
articulate in castigating the existing rule ... 28 

From the Arizona court: 

We are convinced that a court-made rule, 
when unjust or outmoded, does not necessarily 
become wi~h age invulnerable to judicial 
attack ... 9 

. 24.American Law Regorts, Annotated (Second Edition, 
Vol. 75 {Rochester, 19 1), p. 1196. 

25McGraw y. Rural High s·chool, 120 Kan. 413, 414 
(1926). 

26spaniels v. Mounds V'iew S'chool District, 118 N. W. 
(2d) 795, 802 (Minnesota, 1962). 

14 

27w1111ams v. Detroit, 111 N.W. (2d) 16, 17 (Michigan, 
1961). -

28Holytz v. Milwaukee, 115 N.W. (2d) 618, 621 
(Wisconsin, l9b2). 

29stone v. State Highway Commission, J81 P. (2d) 107, 
113 (Arizona,-1963). 



In the state of California: 

The rule of governmental immunity for 
tort is an anachronism, without rational 
basis, a~~ has existed only by the force of 
inertia.j 

From a Florida decision: 

In preserving the theory, they seem to 
have overlooked the wrongs that produced our 
Declaration of Independence ••. and Revolutionary 
War .31 

The Colorado jurisdiction stated: 

... Sovereign immunity may be a proper 
subject for discussion by students of mytho3l~gy 
but finds no haven or refuge in this court. · 

15 

These quotes indicate general dissatisfaction with the 

doc.trine of governmental immunity. 

Jt;1DICIAL REASONING 

Sovereignty of the state is the chief reason used by 

courts to uphold immunity. An eYample is: 

The exemption of the government from 
liability is based on the theory of sover
eignty. The acts of the government were 
those of the King. In our state instead of 
the king being the sovereign, the powers.of 
government reside in all the citizens of the 
state ... 33 

JOMuskopf y. Corning Hospital District, 359 P. (2d) 
457, 460 (California, 19 3). 

31Hargrove y_. Cocoa Beach, 96 So. ( 2d) 130, 132 
(Florida, 1957) . 

32Colorado Racing Commission v. Brush Racing 
Association, 316 P. (2d) 582, 5851Colorado, 1957). 

33Krutili v. Board, 129 S.E. 486, 487 {West Virginia, 
1925). -



However, in discussing the Russell y. Men of Devon 

case, the Minnesota court pointed out that: 

There is no mention of the 'King can do 
no wrong,' but on the contrary it is suggested 
that the plaintiff sue the county i 4tself rather 
than the individual inhabitants ..• J 

Adherence to stare decisis is given as one reason to 

continue governmental non-liability. The Florida court, 

however, believed that "judicial consistency loses its 

virtue when it is degraded by the vice of injustice. 11 35 

l-n1.ile the immunity of states and state agencies from 

tort liability is said to be bRsed on the concept of sov-

ereignty and precedent, many courts have assigned other 

16 

grounds to support the doctrine. Some authorities hold that 

the doctrine of the relation of master and servant does not 

exist for governments and that the rule that the master is 

liable for the acts of servants or agents while acting 

within the scope of authority is not applicable. 

A New Jersey case that overruled many earlier deci-

sions held a city liable for respondeat superior. Part of 

the decision stated: 

The borough argues that any such change 
should come about, if at all, by action of the 
legislature. But the limitation on the normal 
operation of respondeat superior was originally 
p laced there by the Judiciary . Surely it 
cannot be argued successfully that an out
moded, inequitable, and artificial curtailment 
of a general rule of action created by the 

34spaniels v. Mounds View School District, 118 N.W. 
(2d ) 795, 797 (Min nesota, 1962 ). 

J5Hargrove v. Cocoa Beach, 96 So. (2d) lJO, lJJ 
(Florida, 1957) .-



judicial branch of the government cannot36 
or should not be removed by its creator. 

Another court believed that: 

By reason of the rule of resnondeat 
su~erior a public body shall be liable for 
damages for the torts of its officers, 
agents and employees occurring in the course 
of the business of such public body.37 

17 

Other courts point out that no liability attaches 

since the law provides no funds for payments of such claims 

against them. For example, it is argued that funds raised 

for school purposes may not legally be diverted to the 

payment of tort claims against the school district, the 

assumption being that payment of such claims is not an 

expenditure for school purposes. 

The reply of one court to this argument is that: 

It is absurd to say that school districts 
cannot today expeditiously plan for and 
dispose of tort claims bssed on the doctrine 
of respondeat superior.3b 

Some jurisdictions have expressed. the idea that, if a 

change in the doctrine of governmental immunity is needed, 

it is up to the legislature to change it. The Supreme 

Court of Pennsylvania stated: 

If it is to be the policy of the law that 
the Commonweal th of any of its instr•umen tall ties 
or any political subdivisions are to be subject 
to liability for the torts committed by their 

36Hargrove v. Cocoa Beach, 96 So. (2d) 130, 133 
(Florida, 1957) .-

37Holytz v. Milwaukee, 115 N.W. (2d) 618, 625 
(Wisconsin, 1962). 

38§.paniel v. Mounds View School District, 118 N.W. 
(2d) 795, 802 (Minnesota,~2). 



officers or employees while engaged in 
governmental functions, the change should 
be made by the legislature and not by the 
courts.39 

The answer by the Nevada court was: 

It is contended that it is for the legis
lature and not the courts to remove immunity. 
We so stated •.• Here, where only a county's 
liability is involved, we do not hesitate to 
say that since its immunity was court made, 
this court as well as tllB legislature is 
empowered to reject it. 

and, in Haney y. City of Lexington, the court commented: 

It seems to us that an equally reasonable 
assumption is that the legislature might expect 
the courts themselves to correc~ an unjust rule 
which was judicially created ... ~1 

Courts have stated that there is no liability because 

the law does not provide a means for raising funds to pay 

judgments against school districts. Special courts have 

been created to settle these judgments in some states.42 

Purchase of comprehensive insurance policies have been 

permitted by statute in other states. One court decision 

stated: 

Liability insurance, to the extent that 
it protects public funds, removes thij reason 
for, and thus the immunity to, suit. 3 

39supler y. School District, 182 A. (2d) 535, 537 
(Pennsylvania, 1962). 

40Rice v. Clark County, 382 P. (2d) 605, 608 (Nevada, 
1963). -- -

41Haney y. City of Lexington, Court transcript from 
the Attorney General's office, dated July 6, 1964, p. 7. 

42Claims courts as used in New York and Alabama. 

43Thomas y. Broadlands Communit;y Consolidated School 
District No. 201, 109 N.E. (2d) 636, 640 (Illinois, 1952). 
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Mort and Hamilton believe that the mere fact that a 

Judgment may not be satisfied is not a realistic basis for 

nonliability. The courts taking this view have apparently 

considered it useless to render judgments against school 

districts since they cannot be paid. This could be said of 

any judgment, but no case can be found where the inability 

to pay on the part of the defendant has been given as 

grounds upon which a judgment was rendered in his favor.44 

GOVERNMENTAL--NONGOVERNMENTAL FUNCTIONS 

Some court jurisdictions have indicated a belief that 

there are degrees of liability for governments. These 

courts have held that certain areas of operations of gov

ernments are of such a nature that a state or a subdivision 

thereof may be held liable for the torts of officers or 

employees whereas others may not. The distinction is drawn 

between governmental and nongovernmental or proprietary 

functions. The general rule followed in these jurisdictions 

is that no liability exists for the exercise of governmental 

functions but tort resulting from the exercise of proprie

tary functions call for liability in the same manner as an 

individual or a private corporation. One court stated: 

The line of distinction between what is 
governmental, and what is proprietary, is some
times difficult to draw ... But we start with 
this premise: Any activity of the sovereign 
authority, or one to whom its powers are 

44Robert R. Hamilton and Paul R. Mort. The Law and 
Public Education (2nd Ed., New York, 1959), P:-280. ~-



delegated, is presumed to be governmenta l ; 
and it follows, we think, that if there be 
uncertainty as to the classification into which 
the particular activity falls, the doubt should 
be resolved in favor of its being governmental 
rather than proprietary, for the reason that 
the usual function of government is to act 45 
in the interest of the public as a whole ... 

The courts again rely on precedence in using the 

proprietary functions theory. One decision states that: 

... The rule is .•. well established that 
this immunity does not prevail if the negligent 
act is committed in the course of a private 
or proprietary act.46 

The statement of another jurisdiction shows that 

proprietary functions are used as a means of erasing part 

of the doctrine of governmental immunity: 

Most of the states, in attempting to de
crease the severity of the rule , have adopted 
the governmental-proprietary test. The test is 
an arbitrary one, but the general trend of the 
decisions is to declare more and more functions 
proprietary rather than governmental so as to 
allow recovery ... 47 

Agreement with this is indicated by the comment that: 

The development of governmental liabil ·
i ty for proprietary functions was an 
acknowledgment that tns original rule was 
unduly restrictive ... 

45Hayes y. Cedar Grove, 126 W. Va. 828, 835. From 
page 9 of an opinion received from C. Donald Robertson , 
Attorney General, July 21 , 1964. Date of the opinion is 
2/22/63. 

46Shields v. Pittsburgh , 184 A. (2d) 240 , 241, 
(Pennsylvania, 1962). 

47Rhodes v. School District, 142 P. ( 2d ) 890, 892, 
(Montana, 1943-Y . 

48spaniels v. Mounds View School District, 118 N.W. 
(2d) 795, 802 {Minnesota, 19b2). 

20 
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One court's attitude on this point carried out the idea 

that where governmental torts are concerned.» 11 the rule is 

liabili ty--the exception is immuni ty 11 and then added: 

... in determining the tort liability of 
a municipality, it is no longer necessary to 
divide its operations into those which are 
proprietary and those which are governmental. 
Our decision does not broaden the government I s 
obligation so as to make it responsible for all 
harms to others; it is only as to those harms 
which are torts that governmental bodies are to 
be liable by reason of this decision.49 

Mr .. Justice Frankfurter dismissed this theory for fed-

eral jurisdictions as an "endeavor, however awkward and 

contradictory, to escape from the basic historical doctrine 

of sovereign immunity" and followed this by saying that 

the "Federal Tort Claims Act ... is not self-defeating llJ by 

permitting use of this theory.50 

The use of the distinction between governmental and 

proprietary functions is a technique used to lessen the 

harshness of the doctrine of goyernmental immtmi ty. This 

distinction by itself appears to characterize the doctrine 

as inappropriate. 

SCHOOL DISTRICT IMMUNITY AND LIABILF[1Y 

The following statements are not an all inclusive 

historical coverage. It is intended only to show the 

49Holytz v. Milwaukee, 115 N.W. (2d) 618, 625 
(Wisconsin, 195"2). 

50indian Towing v. U.S., 1 L.Jfil. (2d) 1660, Sec. 9 
( 1955) . 
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general development of school torts. Case references do not 

necessarily apply to more than one jurisdiction. 

Inha.bi tan ts of quasi-municipal corporations are not 

liable for injuries to individuals.51 A school district is 

a quasi-municipality and not liable for torts,52 operates 

as a state agency,53 and must have statutory enactment for 

liability.54 School districts are but limited corporations 

and are organized for public purpose.55 There is no rela

tionship of respondeat superior between a school district 

and its employees.56 School funds are for educational pur

poses and there are no funds for the payment of judgments.57 

Ci.ties have governmental and private or proprietary 

functions.58 School districts also have governmental and 

proprietary functions .59 In some jurisdictions, there is a 

question whether school districts can perform proprietary 

51Mnwer v. Inhabitants of Leicester, 9 Mass. 247" 250 
(1812). - --

52school District v. Williams, 38 Ark. 454 (1882). 

53Dick v. Board of Education, 238 S.W. 1073 (Missouri, 
1922). -- - -

54Larsen v. School District, 272 N.W. 632 (Iowa, 1937). 

55Bank y. Brainerd, 51 N. W. 814 (Minnesota, 1892) . 

56Ford v. School District, 1.5 A. 289 (Pennsylvania, 
1888). -- -

57state v. School Commissioners, 51 A. 289 (Maryland, 
1902). -

58oliver y. Worcester, 3 Am. Rep. 48.5 (Massachussetts, 
1869). 

59Krutili v. West Virginia, 129 S.E. 486 (1925). 
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functions separate from their governmental functions.6° 

Some attempts to convince courts that school districts are 

engaging in proprietary functions, such as when they charge 

admission for athletic contests, have been unsuccessful,61 

but this distinction was upheld in Arizona.62 Where a 

school district operated a summer recreation program not 

required by statute and open to the general public upon 

payment of a fee, it acted in its proprietary capacity and 

was liable for the negligence of its employees.63 

A school district has been held liable for nuisance.64 

It is usually impossible to determine in advance of the 

ruling by the court what factual situations will be held to 

constitute a nuisance.65 The discharge of sewage into a 

stream66 or the maintenance of a defective privy well on 

school district property67 are nuisances for which school 

6oBraun v. Independent School District, 114 s.w. (2d) 
947 (Texas, 1938). 

61Mokovich v. School District, 225 N.W. (2d) 292 
(Minnesota, 19291. 

62sawaya v. Tucson High School District, 281 P. (2d) 
105 (Arizona, I955). 

63Morris v. School District, 144 A. (2d) 737 
(Pennsylvania,-1958). 

64Bush y. Norwalk, 189 A. 608 (Connecticut, 1937). 

65carlo v. School District, 179 A. 561 (New Jersey, 
1935). 

66watson v. New Milford, 45 A. 167 (Connecticut, 
1900). - -

67Briegel v. Philadelphia, 19 A. 1038 (Pennsylvania, 
1890). -
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districts have been held liable. Nuisance must have some 

kind of property association, such as the use of a play-

ground in such a way as to interfere with the complainant's 

enjoyment of his property before liability will be held 

ag~inst the school district.68 Some courts have held that 

immunity is so well established that it cannot be circum

vented by the use of nuisance charges.69 

One court held that a school district could not "step 

down from their pedestal of immunity" and enjoined the 

district from using its liability insuran ce and added that 

there could be no recovery from the insurance company in 

advance of a judgment from the court.7° Even so, recovery 

against a school district has been found by stating that 

the district had waived its immunity , at least to the 

extent of its insurance coverage.71 There are some states 

that adhere to the idea that liability insurance cannot be 

carried because there is no liability against which to 

insure.72 The general belief is that, unless there is a 

68Ness v. Independent School District, 296 N.W. 855 
(Iowa, 1941)-: 

69naniels v. Board of Education, 158 N.W. 23 
(Michigan, 19161. -

?OBoice v. Board of Education , 160 S .E. 566 (West 
Virginia, 1931) . -

71Rogers v. Butler, 92 S.W. (2d) 414 (Tennessee, 
1936) . 

72school District y. Rivera, 243 P. 609 (Arizona, 
1926) . 



waiver by statute, the existence of insurance coverage has 

no effect upon a district's liability for negligence.73 
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On the other hand, common law immunity has been removed 

by statute.74 A board of education was held responsible for 

its own torts.75 With liability insurance, the need for 

governmental immunity a.oes not exist. 76 Any moral claim 

against the state for which courts have no jurisdiction may 

be taken to the State Board of ClAims. 77 A public body is 

liable for damages for torts of its officers 1 agents, and 

employees by reason of responaeat superior.78 Governmental 

immunity may no longer be used as a substantive defense by 

agencies of the stpte.79 School district immunity cannot 

be justified for any reason in these modern times and is 

abrogated. 80 

73supler v. School District, 182 A. (2d) 535 
(Pennsylvania,-1962). 

74Redfield v. School District, 92 P. 770 (Washington, 
1907). -

7 5Herman ,r. Board of Education 1 137 N .E. 24 ( New York I 
1922). -

76Thomas v. Broadlands Community: School District, 109 
N.E. (2d) 636 1Illinois, 1952)-. --

??Hawkins v. State Board of Adjustment, 7 So. (2d) 
775 (Alabama, 1942). - · 

78Holytz v. Milwaukee, 115 N.W. (2d) 619 (Wisconsin, 
1962). - -

79stone ~· State Highwax Commission, 381 P. (2d) 107 
(Arizona, 1963) . 

80Molitor v. Kaneland Community Unit District, 163 
N.E. (2a.) 89 (Illinois, 1959T":" -- ----
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School districts are subject to tort suits because of 

statutory approval of actions against "incorporated bor

oughs, cities, or other public corporations. 11 81 The state 

waives its immunity and. sha.11 be liable for torts in the 

same manner and to the same extent as a private individual; 

since school employees are employees of the state depart

ment, the law applied to them.82 All reasons for school 

district immunity were rejected in a Minnesota case83 but 

the state "still enjoys governmental immunity" for its 

schools by legislatbre declaration. S4 The boanl is liable 

in the name of the district for injuries to persons due to 

negligence of the district, officers, or employees.BS 

"Save harmless" laws are in effect in the states 

of Massachussetts,86 New Jersey,87 Conneotiout,88 

81Letter from Michael M. Holmes, Deputy Attorney 
General, Alaska, dated September 14, 1964. (See 
AS 09.65.070, amended). 

82Letter from W. H. Coulter, Deputy Superintendent, 
Department of Education, Hawaii, datecl July 7, 1964. 

83spaniel v. School District, 118 N.W. (2d) 795 
(Minnesota, 1962). 

84Letter from T. J. Berning, Department of Education, 
Minnesota, dated July 6, 1964. 

85california Education Code, Section 903. Letter 
from Philip K. Jensen, Deputy Attorney General, a.ated 
July 27, 1964. 

86Massachussetts Annotated Laws, Chanter 41, sec. 
100-c. Taken from Who is Liable for Punil In.juries?, 1963. 

87New Jersey Statutes Annotated, Section 18:5-50.2 to 4. 

88connectiout General Statutes, Sec. 10-235. Letter 
from Stephen J. O'Neill, Assistant Attorney General, dated 
July 24, 1964. 
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Oregon, 89 and. 'Wyoming. 90 These statutes shift the oost;s: of 

liability for torts from the employee to the school district. 

SUMMARY OF THE BACKGROUND 

The common law immunity doctrine protecting govern

mental entities from tort liability stems from English case 

law. Its theoretical basis evolved from the medieval age 

concept that the lring can do no wrong. In America, the 

state has been given the attributes of sovereignty and 

United States courts in the past have reasoned, therefore, 

that the state is immune from tort liability and cannot; be 

held liable for its actions. This immunity extends to the 

school district as an agency of the state. 

The doctrine of governmental immuni t;y is under attack 

by legislative and judicial means. Critic isms of the doc~~ 

trine are vai--•ied and appear in all areas of the United 

States. Erosion of the doctrine has occurred through court 

attacks based on nuisance, trespass, proprietary functions, 

liability insurance, and statutory enactment. Abrogation 

by judicial decree has occurred in some states. Even so, 

the concept that a school district is not liable for its 

wrongful acts or for the wrongful acts of its agents 

continues to be used in many states. 

89oregon Revised Statutes, sec. 243.610 and 620. 
Taken fTom vlb.o is Liable for fupil Injuries?, 1963. 

9Cwyoming Statutes, 1957, sec. 21-158. Letter from 
J. Pelham Johnston, Department of Education, dated 
August 5, 1964. 



CHAPTER III 

REVIEW OF THE LITERATURE 

In today's affluent society, almost anyone can afford 

to bring suit in a court of law. Americens today are 

willing to threaten suit at the slightest provocation. An 

article in a national magazine states: 

We live in a time when damage suits for 
injuries, real or fancied, have become a 
national pastime. Never in history have so 
many citizens sued so many of the countrymen 
for so much. Statisticians show that one out 
of every two Americans will sue or be 
threatered with suit during his or her life
time ••• 

This seems particularly true of public schools where 

young children are involved and parental emotions run high 

for any accident involving their child. 2 Schaerer con-

eluded from a recent study that: 

Every year there are more lawsuits filed 
against school districts. The percentage (of 
suits filed) and dollar amounts are increasing.3 

1Leslie Lieber, "When in Doubt, Sue, 11 This Week. 
January 17, 1965, p. 6. -- --· 

2The writer, as assistant principal of a large high 
school, has received threats of law suit once or more 
per month during this past school year. 

3Robert W. Schaerer, "Liability, Liability Insurance, 
and the School Business Manager," The Ameri_can School Board 
Journal, July, 1964, p. 7. ---

28 
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Citations, used in chapter II, have established the 

doctrine of governmental immunity .as a court made-doctrine. 

One writer states that: 

Although workmen's compensation is an 
exception, lawmen have not produced4much 
comprehensive legislation on torts. 

Although most state school systems are still protected 

by the common law rule of governmental immunity, there is 

recognition that this may not be a proper approach. One 

school journal has editorially commented that: 

We shall never be able to say that the 
states and their school districts are fair in 
meeting their responsibilities for accidents 
until they uniformly remove the immunity which 
they now enjoy with such dubious results.J 

Remmlein agrees with this in her statement that: 

Probably nowhere in the entire body of 
school law is there more uncertainty, more 
realization of the gap be tween the moral a.nd 
the legal duty of the school board--between 
the social and the legal rights of the public 
school pupil.6 

However, she believes this is changing since: 

There does seem to be some theoretical 
trend toward the abolition or modification 
of the theory of nonliabili ty. A numbe:r• of 
court opinions and. legal authorities in their 
treatises have admitted the injustice of the 
common-law immunity.? 

4v er non X. Miller, "Personal Injury Litigation in 
S'chool Cases," Law and Contemporary Problems, XX (1955), 
p. 60. 

511 school Accidents," The American School Board Journal, 
June, 1940, p. 5 5 . --

6Madal ine K. Remmlein, School Law (2nd Edition, 
Danville, 1962), p. 281. 

7Ibid., p. 280. 
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Any time that a school district faces a suit 

originating in tort, the general rule might be changed by 

judicial decision. An article in School Management stated: 

Although at the present time, districts 
are not generally liable, school board members 
should not get a false sense of security. In 
the next few years, there probably will be mgjor 
changes regarding school district liability . 

Johns and Morphet warn school boards to consider the 

purchase of liability insurance in Financing the Public 

Schools because "the trend of court rulings has been to 

increase gradually the liability of boards of education. 11 9 

The literature of the field will be surveyed in 

consideration of these statements and the setting of govern

mental immunity as provided by the "background" chapter. 

RESEARCH BRIEFS 

David V. Martin suggests in his dissertation: "Trends 

in Tort Liability of School Districts as Revealed by Court 

Decisions," Duke University, 1962, that courts have observed 

three eras in their decisions on tort liability: (1) cre

ation and perpetuation of school district immunity from 

liability, (2) qualification of the rule of nonliability, 

and (J) abrogation of the rule of nonliability. 

He concludes that immunity has decreased markedly since 

1930 and the trend will soon subject school districts to the 

BGeorge Shroyer, "How's Your Liability Insurance? ," 
School Management, September, 1963, p. 96. 

9Roe L. Johns and Edgar L. Morphet, Financing the 
Public Schools (Englewood Cliffs, 1960), p. 516. 



same law of torts which g overn private corporations and 

individuals. 10 
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The dissertation, "Legal Liability for Injuries Sus

tained in a Public School Program of Interscholastic 

Athletics,u by Cleet C. Cleetwood of Duke University, 1959, 

explores the legal liability of districts, board members, 

and employees for injuries to participants and spectators 

in interschool athletic events. He found that: 

1. Interschool athletics are an integral part 
of the school program. 

2. Schools are not insurers of the partici
pants or spectators at contests even 
though fees are charged. 

J. Immunity of school districts does not 
extend to board or employees. 

4. A simple but positive statutory enactment 
with regard to liability for injury 
constitutes the best remedy for exis ting 

;~~q~!~!~~si~ntr~t!~=~h~~::~~~n:t~i:~i;!~11 

Robert D. Hartman , in his dissertation, "The Nonim

munity of School Districts to Tort Liability , " University 

of Illinois, 1963, stated the belief that four components 

are needed before an action can be started based upon 

negligence. There must be: "{l) a legal duty to conform 

to a certain standard, (2) a failure to conform to that 

standard, {J) a close causal connection between the 

lOM. R. Sumption, "Annotated Bibliography of Recent 
Studies in School Law, 11 196~ Yearbook of School Law ~ ed. 
Lee 0. Garber (Danville, 19 4), p. 262-.- -~ 

llM. R. Sumption, 11 Annotated Bibliography of Recent 
Studies in School Law," 1961 Yearbook of School Law , 
ed. Lee 0. Garber (Danville, 1961), p.°;231 . ~-
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conduct and the resulting injury, and (4) an actual loss or 

damage." 

He concluded from his study that: 

1. The immunity doctrine originated in 
times very dissimilar to today. 

2. While in a majority of states, school 
districts are immune, a number of states 
have moved toward nonimmunity. 

3. In the absence of legislation permitting 
school district liability, some courts 
felt they did not have the power to 
modify. 

4. In a greet majority of the states the 
purchase of liability insurance hes had 
little effect upon the liability of the 
school district for torts. 

5. In the three leading states wherein 
liability has been allowed, the legis
latures have acted to limit the amount 
of liability .12 

Lewis C. Wood, in his dissertation, "A Study of Tort 

Liability in Michigan School Districts," Michigan State 

University, 1963, found that liability had not generally 

been the basis for school policies, rules, regulations and 

operating procedures in Michigan school districts. He 

recommended: 

1. That clarification of the confusing 
sta~us of school district liability in 
Michigan be considered a legislative 
responsibility. 

2. That legislation abrogating governmental 
immunity be passed which would impose 
strict liability without fault as a 
condition. 

12M. R. Sumption, "Annotated Bibliography of Recent 
Studies in School Law," 1964 Yearbook of School Law, ed. 
Lee O. Garber (Danville, ~4) , p. 253-.- --



J. That laws be enacted giving protection to 
teachers from financial loss due to 
negligence. 

4. That school liability be considered a 
premise supporting well-defined adminis
trative policies and operating procedures. 

5. That school officials acquire a sound 
knowledge of their particular state's 
school tort liability laws. 

6. That professional education associations 
promote improved legislation relating to 
liability.13 
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Robert L. Fisher, in his dissertation, "An Analysis of 

Patterns of Liability Decisions in the Public Schools of 

Selected St8tes of the United States, 11 Oklahoma University, 

1963, reviewed court decisions and opinions of attorney 

generals to determine the status of immunity in Arizona, New 

Mexico, Oklahoma, and Texas. He concluded that: 

1. Many school officials and employees are 
unaware of the liability dangers that 
exist in various school activities. 

2. School officials and employees may need 
protection from liability action which ca.n 
be brought against them, arising from the 
scope of their employment. 

J. School officials and employees are never 
immune from suit for financial loss due to 
injury arising from any judgment or claim 
by reason of negligence. 

4. The permissive insurance laws for 
transportation should be replaced with a 
compulsory insurance law. 

5. School officials and employees should be 
alert to the great number of injuries aad 
deaths occurring in athletic programs.l 

13Ibid., p. 269. 

llribid., p. 260-261. 



In a nationwide survey of school administrators, the 

Nation's Schools found them divided in their opinions: 

As a question of ethics, and regardless 
of your present state statutes, do you believe 
that school districts should be held liable 
for property damage or personal injuries? 

Answers to this question showed 42 per cent believed 

34 

"yes" and 58 per cent said "no." The second question was: 

Should school districts be required to 
carry insurance covering such liabilities? 

For this question, 49 per cent said "yes" while 50 per 

cent said "no" and 1 per cent offered no opinion.15 

CORPORATE RESPONSIBILITY OR IMMUNITY 

A list of the reasons usually given for governmental 

immunity from tort liability include: (1) sovereignty, 

(2) stare decisis, (3) tax funds theory, (4) legislature 

should change the policy, not the courts, (5) multiplicity 

of law suits would harass the school district, (6) schools 

are not authorized to commit ultra vires acts, and (7) no 

relation of respondeat superior. 

SOVEREIGNTY 

Sovereignty has been the most commonly used idea by 

the courts in upholding immunity. This is an ironical 

twist on the original idea of sovereignty as it relates to 

quasi-corporations according to the Yale Law Journal: 

15 11Disagree on Public School Liability, But Half Would 
Require Insurance, " Nation's Schools, February, 1961, p. 112. 



Included within these so-called 
quasi-corporations--for they were not at first 
incorporated at all--are counties, towns, 
school districts, road districts and the like. 
In view of the fact that the people themselves 
have so direct a share in the management of 
these bodies, it is perhaps the more surpris
ing that they were endowed by the c£grts with 
the shield of kingly sovereignty ..• 

or as stated by another source: 

••. no one could seriously contend that 
local governmental1units possess sovereign 
powers themselves. 7 
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Sovereignty, as a reason for immunity, places the 

emphasis in the wrong area in any case, according to Smith: 

Functions commonly regarded as governmen..;. 
tal are undertaken to benefit all members of 
the community. ·. Should not all members of the 
community assume a proportionate share of the 
responsibility for injuries which resu81t from 
the carrying out of these functions? 1 

STARE DECISIS 

The principle of precedent receives attention in the 

following statement: 

The doctrine of Sta!...§ Decisis is a legal 
prin.ciple, tending to stabilize the law so 
that all may know what it.is and act accord
ingly. It was on.ce dependable but has become 
inconstant and unstable.19 

l6 11 Governmental Liability in Tort, 11 Yale Law Journal, 
XXXIV (1925), p. 9. · 

17Edgar Fuller and James Cosner, "Municipal Tort 
Liability in Operation," Harvard Law Review, XL (1941), 
p. 439. 

18Mllan F~ Smith, "Municipal Tort Liability," Michigan 
Law Review, XLVIII (1958), p. 49. 

19Emmett H. 'Wilson, "Stare Decisis, Quo Vadis?," 
Kansas Bar Association Journal, XIV (1945), p. 65. 



GOVERNMENTAL FUNCTIONS--PROPRIETARY FUNCTIONS 

James Smith, speaking of the purpose of tort law in 

generE1l, states: 

From one end of the bookshelf of the 
centuries to the other, in every mature system 
of jurisprudence, there is only one rule of 
substantive law in torts--he who injures ~n
other must make the injured party whole.20 
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This has not been the case for governmental units. One idea 

used by many states is that immunity exists when schools 

are engaged in governmental functions but they become liable 

if engaged in proprietary functions. Strict courts will 

say, however, that schools can perform no proprietary func-

tions but only those of a governmental nature. The main 

problem arises out of the difficulty in determining which 

act is governmental and which is proprietary. For example: 

... incidental income may be substantial 
and yet leave an activity within the protection 
of governmental immunity , while another activ
ity may be deemed propr21 tary without any 
monetary return at all. 

One writer states that it becomes difficult to tell if 

the government is immune be cau se the function is govern-

mental, or whether the governmental function exists because 

the governmental unit should be immune . 22 

20James B. Smith, "A Proposed Code Provision on Tort 
Liability," Kansf!s Bar Association Journal , XVIII (1950) , 
p. 307. 

21Ea.gar Fuller end James Cosner, "Municipal Tort 
LiAb ility in Opera tion, 11 Harvard Law Review, XL (1941), 
p . 442. 

22Richard W. Wahl, "Municipal Liability in Tort," 
Kansas Ber Association Journal , XIX (1951) , p. 376. 
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Since no clear-cut differentiation between governmental 

and proprietary functions is possible, court decisions 

repeatedly attach one label in their cases when the other 

might well be expected. Thus confusion results because: 

•.. the governmental -proprietary rule often 
produces legalistic distinctions that have only 
remote relationship to the fundamental consider
ations of municipal tort responsibility. It 
does not seem good poli cy to permit the chance 
that a school building may or may not be produc
ing rental income at the time (of the injury) 
dete rmine whether a victim may recover ... 23 

Fuller and Cosner also claim that: 

This judicial exception has been justified 
in the face of the sovereign immunity principle. 
It indicates that immunity is not peculiar to 
sovereignty at all.24 

It appears that the distinction between the two func

tions is only a means to lessen the force of the immunity 

doctrine. 

I.EGISLATIVE DUTY, NOT JUDICIAL 

A consistent theme used by those jurisdictions uphold

ing governmental immunity is that if the policy is to be 

changed, it is up to the legislature and not the courts to 

change it. Shapiro states: 

The more recent CAses show, however ~ that 
the most persistent reason for the retention 
of the governmental immunity , even in courts 
sympathetic to the need to mitigate the 

23Edgar Fuller and J ames Cosner, "Municipal Tor t 
Liability in Opercition, " Hci rvard Lew Review, XL (1941) , 
p. 443. 

24 Ibid . , p • 442 . 



doctrine is that abrogation should come fro m 
the legislature.2) 

Some jurisdictions have disregarded this belief a nd 

established liability by judicial decision. This has more 

generally occur red in municipa l cases than in s chool-con

nected cases. Those courts disregarding "legislative 

duty" have used the idea t ha t the doctrine was created by 

the courts and thus it is an obliga t i on or right of the 

courts to take action as they cons ider ne cessa ry t o reach 

justice. 

HARASSMENT OF GOVERNMENT 

Another argument used to promote governmental and 
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particularly school district immunity is t hat of har as sment 

of government by a multiplicity of suits for damages. Smith 

believes this is wrong since: 

... the argument that if made liable for 
torts of its agents it will inter fe re wi t h the 
proper carrying out of muni cipal functions . .. 
It is more likely . .. that the po t ential liability 
thus imposed will operate to compel the discharge 
of dangerous or incompetent indivi~µals ..• better 
not poorer government will r esult . 0 

No record can be found to show t ha t gov·ernmental 

operations were halted by the interference of a deluge of 

cases due to tort claims. As stated in one study: 

In none of the instances, where there has 
been a waiver of immunity, has there been any 

25Frieda S. Shapiro, "Your Liability for Student 
Accidents," NEA Journal, March, 1965, p. 47. 

26Allan F. Smith, "Municipal Tort Liability," Mi chigan 
Law Review, XLVIII (1950), p. 51 . 



'crippling interference' with governmental 
operations.27 

The Attorney General of the state of New York where 

immunity does not prevail, states: 

The courts have no marked disposition to 
decide the cases one way or the other b~t 
approach each controvery on its merits. 8 

ULTRA VIRES 
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The theory of the ultra vires act is used in many court 

cases as a reason to excuse school districts for tort liabil-

ity. This idea is based on the reasoning that school 

districts have only those powers given them by statute and 

that these powers do not include permission to do wrong. 

Jurisdictions using this reason claim there is never author

ity given to a school board to do wrong and, when it does, 

the act is beyond its legal powers and does not bind the 

district. Mort and Hamilton state: 

It is obvious that the members of a board 
may act as a board and not in their capacities 
as individuals and a tort result.29 

Or, as put by Fuller and Cosner: 

This is clearly an erroneous conception, 
for it fails to recognize that the tortious act 
may be committed while ... acting within the 
scope of its delegated authority. The true 

27A Study of State Bonding and Insurance Problems 
(Carson City, i'§bo), p. 17. 

28Letter from Paxton Blair, Solicitor General, 
Department of Law, State of New York, July 23, 1964. 

29Robert R. Hamilton and Paul Mort, The Law and Public 
Education (Second Edition, 1959), p. 281. 



concept of ultra vires prevents liability only 
when a tortious act is committed beyond the 
delegated powers of the corporation ... a cor
rect application of the doctrine of ultra 
Vires ~suld bar few, if any» meritorious 
cases .j1 

According to James 9 those ~ho believe sovereign immu

nity can be upheld by the idea of ultra vires are using 

incomplete reasoning in that: 

This reasoning, which is parallel to an 
earlier and discredited notion about the 
vicarious liability of (private) corporations 
has little appeal today ... nor does it deserve 
any.31 

FINANCIAL EXEMPTION 
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Immunity is sometimes based on the idea of no financial 

return from the governmental function performed. In dis

cussing this theme 2 Smith raises the question as to whether 

"the absence of profits {is) a reason for denying respon

sibility? ••. no one would suggest this for private 

individuals .•. 11.32 

'I'he usual reason given for immunity based on finances 

is that school funds are tax moneys held in trust for edu

cation and that to use these funds to pay damage claims for 

tort liability would be an improper a.iversion of public 

.30Ed.gar Fuller and James Cosner, "Municipal Tort 
Liability in Operation, 18 Harvard Law Review 9 XL (1941), 
p. 4.39-440 . 

.31Flem1ng James, Jr., "Tort Liability of Governmental 
Uni ts and Their Officers, 11 University of Chicagg Law 
Review, XXII (19.5.5) 9 p. 613. · 

321tllan F. Smith, "Municipal Tort Liability," Michigan 
Law Review, XLVIII (19.50), p. _51. 
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funds held in trust for educational purposes. Claims are 

also made that this would result in a dangerous depletion of 

the public treasury. One discussion of the reason follows: 

This reasoning is unsound, for it assumes 
thBt payment of tort judgments is not an 
ordinary expense of running governments and 
cannot be pa id out of the general opera ting fund .33 

The claim is often made that school districts are the 

biggest business of the community. It requires only a 

superficial look at any community to note that if education 

is not the biggest business of the area, it certainly is 

one of the biggest industries located there. In a debate 

held at the annual meeting of the League of Kansas Munici

palities in 1961, the comment was made that: 

Everybody knows that government is the 
biggest business in the U.S. today. And yet 
we place upon all other businesses, require
ments from which government continues to be 
immune, and absolve it from responsibility for 
acts which place4millions of people in jeop
ardy every day.3 

The two are related and: 

The simple answer is that tort liability 
is one of the expenses of doing business and that 
a private corporation will take this expense into 
account when d.etermining its prices. Similarlyi 
a governmental unit can take into account the 
cost of torts in determining its revenue re
quirements.35 

JJLawrence N. Walker, "Sovereign Immunity: Scope of 
Doctrine Severely Limited in California," California Law 
Review, XLIX (1961), p. 404. 

34steadman Ball, 11 King or Prople? i II Kansas Bar 
Association Journal, XXX (1961), p. 187. ~--~ ~-

35Lawrence N. Walker, California Law Review, 1961, 
p. 404. 
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Reutter comments that financial reasons may have been 

valid in the past but have little justification today: 

Of all reasons cited ... only that related 
to funds for payment of damages has any prac
tical significance today. But, with the advent 
of insurance, and with substantially changed 
and changing governmental social policy, this 
reasoning is at best an extremely shaky3gupport 
for a doctrine of such profound import. 

The tax fun.as theory was consia.ered in .Molitor y. 

Kaneland and rejected because: 

The court felt that today, when public 
education is one of the biggest businesses of 
the country, immunity can.not be justified on 
theory of protection of public fund.s and 
public property.37 

According to another source, the depletion of tax funds 

may once have been a good argument but: 

The danger to the public treasury is no 
longer a valid argument to support the immunity 
doctrine, for the 'infant American states' have 
long since attained their financial, adult 
status. Furthermore, liability insurance can 
now be purchased8 for a small percentage of the 
total coverage.3 

JUDICIAL MISINIJ1ERPRETATION 

The Yale Law Journal states that even in those states 

where the statutes are written broadly and where language 

.36E. Edmond Reutter, Jr., 11 1J1ort Liability of the School 
District," The American School Board Journal, March, 1952., 
p . .30. -

37sam M. Lambert and Norman Key, Who is Liable for 
_!?gpil Injuries'?, (Washington, D. C., 196.3 )-,-P. 19 . 

.3 8 ~ Study of State Bonding an9: Insurance Problems, 
(Carson City, 1960), p. 12. 



might indicate that liability for the state and its 

subdivisions was intended, court decisions have upheld the 

immunity doctrine: 

So strongly entrenched in the judicial 
mind is the principle of immunity in tort that 
legislative consent to suit, though granted in 
the broadest language, has been deemed to ex
clude liability for tort.39 
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One example of this is shown by the Oregon Law of 1862, 

as reported in Law and the School Business Manager, where 

"action may be maintained. against any of the other public 

corporations in this state ..• in its corporate character, and. 

within the scope of its authority, or for an injury to the 

rights of the plaintiff •.. " This made no difference since: 

•.. the Oregon courts interpreted this 
statute as a 'mere re-enactment of the common
law rule that a public corporation is liable 
for negligence only in the performance of 
private functions and not in the perfor~~nce 
of public functions 1 such as education. 

Another report indicates that: 

A Michigan statute had created a court 
of claims and gave it jurisdiction 'to hear and 
determine all claims and demands liquidated and 
unliquidated ex contractu and ex deltritu against 
the state andany of its departmentr::~z+T 

In a 1942 case, this was disregarded as: 

The court, in an amazing decision, held 

39 11oovernmental Liability in Tort," Yale Law Journal, 
XXXIV (1925), p. 9. 

40Madaline K. Remmlein, "Tort Liability of School 
Districts, Boards, and Employees, 11 Law and the School 
Business Manager, ed. Lee 0. Garber---rf5anville, 1957), 
p. 198-199, 

41A Study of State Bonding and Insurance Problems, 
(Carson-City, l°§bO), p. 17. 



the statute waived only immupity from suit, and 
not immunity from liability.42 

THEORY OF NO RESPONDEAT SUPERIOR 

44 

Another justification for upholding governmental immu

nity is given as the lack of respondeat superior. This part 

of the doctrine literally means, in governmental immunity 

cases, that the relation of master and servant or agent does 

not exist. One principle of school law is that a school 

district is an agent of the state for the purpose of carry

ing out the function of education. The contradiction 

becomes clear, according to Fuller and Cosner, when it is 

considered that: 

... local governments have been immunized 
as agents of the sovereign, quite regardless 
of the fact that agents, corporate or other
wise, are 1aable for their own torts und.er the 
common law. 3 

The same source indicates that only after the question 

of liability is open for decision should the question of 

master-servant relationship be investigated.44 

Ea.ch case should be decided. on its merits~ according 

to Louis Jaffe, who belieYes tha <: 11 the question of 

immunity •.. should become basically whether in all the 

42Ibid • , p • 17 . 

43Edgar Fuller and James Cosner, "Municipal Tort 
Liability in Operation, n Harvard Law Review, XL (1941), 
P• 439. 

44 4 Ib id • , p • 3 9 . 



circumstances the plaintiff is entitled to monetary 

relief. 11 45 

SPECIAL PETITION TO IEGISLATURE 

Constitutions usually guarantee the right of petition 

to the legislature. For example, the Kansas Constitution, 

in its Bill of Rights, states: 

The people have the right to assemble, in 
a. peaceable manner, to consult for their common 
good, to instruct their representatives, and to 
petition government, or any depart~gnts there
of, for the redress of grievances. 

The possibility of settlement of injury claims by the 

legislature usually occurs after court review and: 

... great numbers of litigants, after 
being denied judicial relief, take their cases 
to congress or to state legislatures and4or
ten receive substantial monetary awards. 7 

According to Mitchell, the amount of special legis

lation enacted by one state each legislative session to take 

care of injuries by governmental units is considerable: 

A glance at the Laws of Kansas~ 1942, 
Chapter 96-98, will disclose at least 20 
appropriations made by that legislature to 
compensate citizens for personal injuries in 
which it was recognized that the state wa.s 
at fault . '+~ 

4.5Louis L. Jaffe, "Suits Against Governments and ' 
Officers: Damage Suits," Harvard Law Review, IXX.V (1964), 
p. 213. 

46constitution of Kansas, Bill of Rights, Section 3. 
47 A Study of 'State Bonding and Insurance Problems, 

(Carson-City, i9601:I5-:- 12. -

48aene Mi tohell, "Sovereign Irresponsibility," Kansas 
]ar Assooia tio.n Journal, XX ( 1952) , p. 276, Footnote 3. 



Constitutions generally reject special legislation. The 

Kansas Constitution provides that: 

All laws of general nature shall have a 
uniform operation throughout the state; and in 
all cases where a general law can be made 
applicable , no special law sh811 be enacted ... 49 

Wheat calls attention to the doubtful legality of the 

special awards for injuries made by the legislature: 

The first defect ... is that it is not only 
extra-legal but illegal. The grant of funds 
to an individual because of a specific injury 
is special legislation, and is expressly 
declared unconstitutional.50 
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Wheat's general theme is that since special legislative 

relief is being given anyway, it should be made an auto

matic process to be taken through a claims court. He 

believes that if relief can be given in specific instances, 

then the court can do so on the merits of the specific in-

jury and do it better and more quickly. 

EXCEPTIONS TO THE GENERAL RULE 

Most writers, in discussing the liability of school 

districts, commence their articles with the statement that 

school districts have immunity from tort liability as a gen

eral rule but add that there are exceptions to the general 

rule. These exceptions usually consist of (a) proprietary 

functions, (b) nuisance and trespass, (c) liability to 

49constitut1on of Kansas, Article 2, Section 17 . 

5o James Wheat, "Governmental Res pons 1b 111 ty--A Need 
for Statutory Reform," Kensf!s Ber Association Journal, 
xxv (1956), p. 190. 



the extent of insurance coveragey or (d) liability under 

statute, 

Another exception to the general rule occasionally 

mentioned is active wrong-doing, Remmlein states that the 

school district theoretically is liable: 

... if the injury resulted from an active 
wrong-doing as opposed to mere negligence, Ac
tive wrong-doing is akin to an intentional tort. 51 

She then goes on to report "no case has been found where 

the court accepted II this exception. 
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Hamil ton and Mort dis cuss the usual exceptions and then 

state: 

Further exceptions to the rule of non
liability are that school districts are liable 
for the maintenance of nuisance, the commission 
of trespass, and the infringement of patents.52 

No report of cases based on infringement of patents by 

schools are mentioned nor was it discussed by other articles 

or books that were examined. 

PROPRIETARY FUNCTIONS 

Proprietary functions were discussed previously as a 

part of the Governmental-Proprietary section on pages J6 

and 37, 

51Madaline K. Remmlein, "Tort Liability for School 
Districts, BoBrds, and Employees, 11 Lsw an9: _:the School 
Business Manager, ed, Lee 0. Garber-rBamrille, 1957) ~ 
p. 196. 

52Robert R. Hamilton and Paul Mort, The L8w and Public 
EducBtion (Second Edition, Brooklyn~ 1959~p~8Z:-

' 
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NUISANCE 

In describing the "inroads upon municipal immunity in 

tort," the Harvard La w Review states that "nuisance can be 

used to encroach upon it. 11 53 

Nuisance has been defined as a "continuous condition or 

use of property in such a manner as to obstruct proper use 

of it by others lawfully having right to use it, or the 

public. 11 54 

Remmlein states that a nuisance at law has a "narrow 

meaning" and explains that: 

When the injury is to property, the in
jured are likely to be neighbors of the school 
and the nuisance is not a general nuisance but 
merely a private inconvenience. Wheri -1-r,e in
jury is to the person, the hazardous condition 
causing the injury is usually a part of the 
operation of the school and as such constitutes 
a governmental function for which the general 
fule of immunity applies.55 

However, nuisance is used to cut down the effect of the 

governmenta l functions theory according to Hourihan: 

Governmental functions immunity has been 
further narrowed by the development of the 
strict 'nuisance exception' under which a 
city is liable for damages to real property 

53 11 rnroeds Upon Municipal Immunity in Tort," Harvard 
1,ew Review, XLVI (1933), p. 307 . 

54Arthur A. Rezny and Madaline K. Remmlein, A Schoolman 
in the Law Library (Denville, 1962), p. 58, - ~ 

''Madaline K. Remmlein , "Tort Liebili ty of School 
Districts, Boards , and Employees," Law end the School 
Business Manager, ed. Lee 0. Garber-u>anville , 1957), 
p. 196 . 



caused by a nuisance maintained by it, even 
though in a governmental capacity.56 

The doctrine of nuisance works as an exception to the 

general rule of immunity when property is involved and is 

occasionally applied to personal injury cases.57 However , 

in trespass and nuisance, "immunity reasserts itself .•• in 

most cases involving personal injuries. 11 58 The difference 

is explained by common law rules concerning real property: 

In trespass and nuisance cases, sovereign 
immunity conflicts with the rules of the common 
law that strictly protects privately owned real 
property ... and the latter consideration is made 
determinative. Thus recovery was allowed for 
damage to property because a nuisance was main
tained on a public school grounds. (Miles v. 
Worcester, 28 N.E. 676 (1891) .59 -

Suits in tort have apparently been more successful , 

where nuisance was used as a ground to recover 1 than for 

personal injuries. 
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Hamilton and Mort believe that nuisance is only another 

method used to lessen the harshness of the doctrine of 

governmental immunity and that: 

•.. if the real basis for the doctrine of 
nonliability is the sovereignty of the s tate , 
illegal diversion of school funds, (etc .) ... 
then the same reasons logically apply to exempt 

56James Hourihan, "Tort Immuni t y---Liabili tie s for 
Personal Injuries Caused by Nuisance Maintained by City , " 
Michigan Law Review, LVIII (1960), p. 599. 

57Bush y. Norwalk, 189 A. 608 (Connecticut , 1937) . 

58Edgar Fuller and James Cosner, "Municipa l Tort 
Liability in Operation," Hprvard Law Review , XL (1941) , 
p. 449. -

59rbid., p. 444. 



the district from liability for maintenance of 
a nuisance .60 

INSURANCE 
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Some states require school districts to purchase 

liability insurance for restricted areas of coverage; some 

states permit purchase of liability policies to cover all 

areas of risk while a few require purchase for all areas of 

risk. Garber, in discussing the liability of school dis

tricts that carry insurance, states that: 

•.• the law is still vague on the question 
of whether a school district that carries 
liability insurance will be held liable, at 
least to the extent of the insurance coverage, 
in suits of tort liability. The problem is com
paratively new and only a few cases involving 
this question have been litigated. 01 

However, it cannot be disregarded since: 

An increasingly important exception to 
the doctrine of school district immunity is 
through legislation that permits local school 
boards to carry liability insurance and to be 
liable to the extent of the insurance.62 

Apparently, school boards are never fully assured of 

what the limits of nonliability are , or when the doctrine 

of immunity may be overthrown. Thus very good reasons 

exist for school boards to consider the purchase of 

liability insurance. Chefl in stetes: 

60Robert R. Hamilton end Paul Mort, The Law and 
Publi£ Education (Second Edition, Brooklyn-;-1959)~. 282. 

61Lee O. Garber, ttLieb111ty of Districts Th~t Carry 
Insurance," Nation's Schools, October, 1957, p. 90, 

62E. Edmond Reutter, Jr., Schools and the La w (New 
York, 1960), p. ?2. 



Is it not better for the public as a whole 
to bear the burden of damage to person or prop
erty through the negligence of government 
officials rgther than make the injured party 
bear it'? ... 3 

Fuller and Cosner advance the same plea by stating: 

... unfairness to the innocent victim of 
a principle of complete tort immunity and the 
social desirability of spreading the loss--a 
trend now evident in many fields--have often 
been advanced6an favor of extending the scope 
of liability. 
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PracticAl business reasons may compel school boards to 

consider purchase of liability insurance. Garber comments: 

With school district immunity under com
mon law in a state of flux, and the trend 
pointing toward eventual abolishment, many 
school districts now face the question of pro
tecting their financial well-being through 
liability insurance ..• 6.5 

At this point, a general principle of insurance law 

should be considered. There must be an insurable interest 

in the subject and the insurance must protect the insured . 

Hamilton and Mort comment that: 

Liability insurance is designed to protect 
the insured against being obliged to pay a 
judgment which may be rendered against him. It 
follows that if the insured is held not to be 
liable in the particular action the 1ggurance 
company likewise would not be liable. 

6Jo. Q. Cha fl in, "The Distinction Between Governmental 
and Proprietary Functions of Municipal Corporations," 
Kansas Bar Association Journal , IV (1934), p. 280. 

64Fuller and Cosner, Harvard Law Journal, Vol. XLV, 
p. 437. 

65Lee O. Gerber, "Schools That Earn Money May Lose 
Their Immunity," NAtion's Schools, September, 1963, p . .54. 

66Robert R. Hamilton end Paul Mort, The Law and Public 
Education (Second Edition, Brooklyn , 19.59T;°p. 291. 
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Liability insurance runs into a conflict with the principle 

of governmental immunity. The mere existence of insurance 

coverage does not affect school district immunity although 

this concept may also be in the process of change. Nolte 

and Linn state that: 

Even in thosP qtates in which the law is 
silent on the legality of such an appropriation 
(to buy liability insurance ) , and where the 
common law principle of nonliability of school 
districts is the rule , many boards of education 
are purchasing liability insurance and in many 
cases 'save-harmless' insurance for their 
employees, even though the appropri~teness of 
the expenditures may be challenged.67 

Attempts to bypass insurance protection principles are 

done in two ways: 

..• by writing into the policy a provision 
that the claimant may maintain a direct action 
against the insurance company, and that the 
defense of governmental 6§munity is not to be 
asserted by the insurer. 

One other method used is to list, in the policy , the 

actual employees and school officials who are protected.69 

In an article warning teachers of their increased 

chances of liability for injury and recommending the pur

chase of personal liability insurance, Bracken stated: 

Some experts have opined that the concept of 
school district immunity is outmoded and hold that: 

67M. Chester Nolte and John Phillip Linn , School Law 
for Teachers (Danville, 1963) , p. 245. · -

68sam M. Lambert and Norman Key , Who is Liable for 
Pupil Injuries'? (Washington, D. C., 19b))-, p. 69. -

69~ctual policy used by the South Riverside School 
District, Sedgwick County, Kansas. This is one example 
of the "save-harmless" type of policy . 



(1) the immunity of the school district 
does not afford ample protection for 
either students (who are required by 
law to attend school) or teachers; 

(2) such immunity imposes upon teachers 
an even greater risk of being sued 
for damages resulting from their 
negligent acts; and 

(3) it is difficult to collect large a
mounts of damages to adequately 
compensate pupils for certain kinds 
of injuries due to the limited income 
of teachers.70 
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In 1961, the Nation's Schools conducted a round-table 

discussion of the problems of school business . One part of 

the discussion was devoted to school liability insurance. 

Only one of the participants was against the purchase of 

liability insurance for schools. The frankest statement 

in the discussion W8s : 

We in Jefferson County don't want to be 
the Colorado guinea pig in this matter. We've 
seen whet has occurred in California ~nd 
Illinois, and we've got the biggest compre 
hensive insurance plan we can buy.71 

Practical reform will result from the purchase and use 

of ~ublic liability insurance policies, according to 

Gibbons: 

The practice ... creates a clear profit 
incentive, in a powerful industry, to seek 
legislative substitution of insured liabil 
ity for the present immunity; and may 
thereby supply the spur to legislative action 

?Ocharles Bracken, •Teacher Beware! , " Kansas Teacher, 
October, 1963, p. 24. 

71 11 Round Table Tells How to Buy, Save on School 
Insurance," Nation's Schools , January , 1962, p. 108 . 



on the problem which the unorganized victims ... 
have never been able to muster.72 

LIABILITY UNDER STATUTE 

A number of states have created liability for various 

phases of school operations by enacting statutes to waive 

immunity. · Included in this general category are those 

states that have by statute waived immunity almost com-

pletely or for such areas as workmen's compensation, 

save-harmless laws, safe-place laws, transportation insur-

ance, and where the states have not waived immunity but have 

chosen instead to create a claims court to handle injury 

claims that have merit . 

States that have waived general immunity by statute 

include Hawaii, California, Washington, New York,73 and 

Alaska .74 Added to these 5 statutory states are Illinois, 

Wisconsin,75 and Arizona,76 who have abrogated school dis

trict immunity by court decision, for a total of eight 

72Gerald R. Gibbons, 11 Liability Insurance and the Tort 
Immunity of State and Local Government , 11 Personal Injury 
Commentator, J an., 1962, p. 55. Condensed from Duke Law 
Journal, Fall, 1955. ~~ ~-

7311Tort Liability and Liability Insurance , 11 School Law 
Summaries (Washington , D. C., 1963) , p. I -2. 

74Letter from Michael M. Holmes, Deputy Attorney 
General, State of Alaska, September 14 , 1964. 

75school Law Summaries, February, 1963, p . I-1. 

76Letter from Phillip M. Haggerty, Assistant Attorney 
General, State of Arizona, July 20, 1964 . 



states that would fit the category of complete or almost 

complete waiver of immunity. 
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States that permit or require save-harmless protection 

for employees include New Jersey, Connecticut , 

Massachussetts, Oregon, and Wyoming.?? A list of the states 

that permit or require the purchase of liability insurance 

includes California, Connecticut , Illinois, Massachussetts, 

Minnesota, New Hampshire, New Jersey , New Mexico, New York, 

North Carolina, Oregon, Pennsylvania, South Dakota, 

Washington, and Wyorning.78 Five additional states probably 

have authority through their insurance laws (as opposed to 

their school laws) to permit school districts to purchase 

liability insurance: Arkansas, Idaho, Iowa, North Dakota , 

and Vermont. 79 

Shapiro, in a discussion of the liability of teachers 

end other employees of school districts, believes the 

employee is protected in about one-fourth of the states: 

•.• court decisions in Illinois , Wisconsin, 
and Arizona ... (end ) stAtytes in nine other 
states offer protection.eO 

Workmen. ' s compensation laws protect employees from 

injury while on the job. Technically , this type of statute 

77sam M. Lambert end Norman Key, Who is Liable for 
Pupil Injuries'? (Washingto n, D. C., 19b3},p. 23-24.'-

7811 Tort Liabili ty end Liebili ty Insurance," School 
Law Summaries (Washington, D. C. , 1963) , p. I-1 to I-9. 

79Ibid., p. II-1, II-2. 

80Frieda S. Shapiro, "Your Liability for Student 
Accidents, 11 NE.P; Journal, March , 196 5, p. 47. 
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might not be considered as a tort statute but the effect is 

the same. Workmen's compensation insurance is to protect 

the employee and employer from loss caused by accidental 

injury to the employee arising out of the employee's job. 

According to Schaerer, only Arkansas, Mississippi , and 

Oklahoma do not allow or require purchase of this type of 

protection.Bl 

In general, safe-place statutes requ ire the owners of 

public buildings to construct and maintain them in such a 

way as to keep them SBfe while in use. The literature 

usually mentions Wisconsin and California when discussing 

this type of statute. New Jersey, to the contrary, provides 

that no liability shall hold for personal injury from the 

use of buildings.82 Workmen's compensation laws would 

appear to remove some of the need for safe-place statutes. 

Liability insurance for transportation is generally 

approved by state stAtutes. Only South DBkota , Texas , 

Alabama, end Mississippi "maintain vigorous immunity" in 

this area of responsibility.BJ It should be noted that 

Alabama end Mississippi use a claims court to review end 

pay damages for meritorious claims against the state . 

81Robert W. Scheerer, "Liability, Liability Insurance , 
end the School Business Manager , " The American School Board 
Journal, July, 1964, p. 6. 

82sem M. Lambert end Norman Key, Who is Liable for 
Pupil Injuries? (W8sh1ngton, D. C. , l9bJJ,~ . 27-28 .~-

SJRobert W. Scheerer, "Liability, Liebility Insurance, 
end the School Business Manager," The American School 
Boerd Journal, July, 1964, p. 6. ~ 
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STATUS OF THE STATES 

Unless there is a statute to the contrary, the general 

common law rule holds th8t school districts, as governmental 

agencies, ere immune from liability for injuries suffered 

by pupils, patrons, or employees. This rule of immunity 

has been challenged again and again, i n the courts, in the 

textbooks, end in the general literature in the field. 

Only e few years ego, the literature laid heavy stress upon 

the "three states that had abandoned tort immunity" for 

school districts. The previous section discussed the re 

sults of more recent research which indicAtes the changes 

that have occurred. Other studies have been made that 

support these statements. 

Schaerer, in a study of liability and liability 

insurance for school districts of the United St8tes, divides 

the states into three groups: (1) Immunity waived, 

(2) immunity vigorously maintained, and (3) compromise 

states. He places nine st8tes in category 1 of those 

states who have waived their immunity by one means or 

another. Alabama, Arkans8s, and West Virginia are grouped 

as states where full immunity is "vigorously maintained," 

and 38 states are listed as compromise states where immunity 

is maintained but purchase of insurance is permitted or 

required to one degree or another and in one area or 

another.84 

84Ibid., p. 5-6. 
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Table I, "Where We Are Going," shows an historical 

picture of governmental immunity waiver for school districts 

from 1859 to 1963. Changes that should be noted include 

the status of Minnesota which has since been revised by 

statute and the additions of Arizona by court decision and 

Alaska by enacted statute. Kentucky, Oregon, and Tennessee 

are placed in the figure on the basis of waiver by purchase 

of insurance. 

THE "MODERN" THEME 

One idea that runs through the court cases and the 

literature is that of "modern." Does the doctrine fit 

the needs of modern day society? Molitor y. Kaneland put 

the question this way: 

Thus we are squarely faced with the highly 
important question--in the light of modern 
developments, should a school district be im
mune from liability for tortiously inflicted 
personal injury to a pupil thereof arising out 
of the operation of a school bus owned and 
operated by said district? (Emphasis added) .35 

Boye£ y. Io~ High School Athletic Associa tion has this 

statement in its text: 

The single error relied on for reversal 
is the sustaini ng of the motion in that, it is 
said, the doctrine of governmental immunity 
should be abrogated in Io wa as outmoded, harsh 
and not in keeping with the @odern trend of 
the law. (Emphas is added). 8 

85Molitor v. Kaneland Community Unit District No. lQ.g, 
163 N .E-. ( 2dJ89 (Illinois , 1959) . --

86Boler v. Iowa High School Athletic Association, 
127 N.E. 2d)-60~owa, 1964). 



Year 

1859 
1907 
1907 
1937 
1923 
1933 
1936 
1945 
1938 
1942 

1942 

19L~2 
19L~5 
1955 

1955 

1957 
1959 
1959 

1962 
1963 

--

TABLE I 

"WHERE 'vJE ARE GOING 

IMMUNITY WAIVED 

C curt 
Decision Statute 

x 
x 
x 

x 
x 

x 
x 
x 

x 
x 
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State 

Washington 
Washington 
New York 
New York 
California 
Tennessee 
Tennessee 
Tennessee 
New Jersey 
Alabama 
(Board of Claims) 

x Mississippi 
(Board of Claims) 

x Kentucky 
x Connecticut 
x Wyoming 

(Sa,re Harmless) 
x Oregon 

(Save Harmless) 
x Hawaii 

x x Illinois 
x Massachussetts 

(Save Harmless) 
x Wisconsin 
x Minnesota 

Table I is adapted from the American School 
Board Journal, July, 1964, p. 7, and -rs--used 
by permission of the Bruce Publishing Company. 
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These are only two examples but they do not stand 

alone. The decisions of the courts, in reference to govern-

mental immunity, time after time contain such phrases as 

"archaic," "anachronism," "antiquity ," and so on. 

One classic observation on the doctrine states: 

It is almost incredible that in this 
modern~ of comparative sociological enlight
enment, ... (the doctrine) should exempt the 
various branches of the government from liabil-
ity for their torts... (Emphasis added) .. 87 

Commenting on the liability of governments, the Yale 

La~ Journal stated: 

... the rules relating to the liability 
of ... quasi-corporations ... have rema ined stag
nant in the face of great social and even 
legalchange~ -(Emphasis added f.'Ss--

A textbook raised the question in this manner: 

Is the common law doctrine of nonliability 
justified in modern American society'? (Emphasis 
added) .e9 

Another textbook stated: 

Because governmental immunity has been 
considered inequitable under modern conditi.ons, 
courts 3ometimes try to find a way around 
it . ( Emphe sis added ) . 90 

87American Lp,w ReEorts, Annotated (Second :Edition, 
Vol. 75, Rochester, 19 1, p. 1196. 

88 11Governmental Liability in Tort," Yale Law Journal, 
XXXIV (1925 ), p. 45 . -- --

89Roe L. Johns and F.dgar L. Morphet, Financing The 
Public Schools (Englewood Cli ffs, 1900), p. 195. -

90Madaline K. Remmlein , "Tort Liability of School 
Districts , Boards , and Employees, " Law and the School 
Business Manager , ed . Lee 0. Garber (Danvi11e;-1957 ) , 
p. 196. 
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In an article on governmental-proprietary functions 

pointing out the desirability of legislative help to clear 

up the confusion surrounding the theory, Chaflin stated the 

belief: 

The modern tendency is all in this direction 
and it would seem the Kansas legislature would 
do well to enact legislation which would bring 
about this desirable result. (Emphasis added) .91 

Shapiro stated it this way in her article on pupil injuries: 

•.. governmental immunity ... has no pl~ce 
in modern day society. (Emphasis added) .~2 

Garber, in an analysis of the Molitor v. Kaneland 

decision, believes that: 

All through the report of the case there 
is evidence that the court disregarded prec
edent in favor of timeliness. (Emphasis 
added)~3 ~ 

Governmental immunity, based on the common law concept , 

is having to meet a challenge from lega l writers and from 

the courts in the form of the "modern s ociety" concept . 

IMMUNITY IN CIVIL LAW COUNTRIES 

The civil law countries of Europe generally hold gov

ernmental agencies liable for the negligent acts of their 

employees as contrasted to the nonliability doctrine used 

910. Q. Chaflin, "The Distinction Between Governmental 
and Proprietary Functions of Municipal Corporations," 
Kansas Bar Association Journal, IV (1934), p. 280. 

92Fr1eda S. Shapiro, "Your Liability for Student 
Accidents, 11 NEA Journal (Washington, D. C. , March, 196.5} , 
p. 47. -

93Lee 0. Garber, 1962 School Law Yea rbook (Danville, 
196 2) , p. 198 • 
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in the United States. Even the common law country from 

which the immunity doctrine originated has adoptea. the con

cept of liability for governmental agencies. 

The Yale Law Journal stated that "ir1 most of the coun

tries of Europe, the risk should be borne by the community 

end not by the unfortunate victim alone."94 

In England, it was established in 1890 that a school 

board or school district WEJS responsible to suits in tort 

for personal injuries on the same basis as a private indi

vidual or corporation. Nonimmunity has continued to be the 

law to the present time.95 

In Germany, the official of the government is held 

accountable for negligence for injuries to another in the 

scope of his duties. However, in reality, the state assumes 

the responsibility because: 

.•. the socially felt need of providing a 
certain source of payment ... Article J4 of the 
Basic Law of the West German Federal Republic 
provides .•. 'the responsibility therefor attaches 
primarily to the State or public body io the 
service of which the official stands. 0 96 

In France, almost complete governmental liability holds 

since: 

94 11 Governmental Liability in irort, 11 Yale Law Journal~ 
XXXIV (1925), p. 9, 

95American Lew Reports, ~tated (Second Edition, 
Vol. 160, Rochester, 1961), p. 84. 

96nsovereign Responsibility and the Doctrine of 
Sacrifice," University of Chicago _Law Review, XXIV (1957), 
p. 514-5150 . 



In French law the sacrifice doctrine is 
being carried to its logical extreme and most 
injuries traceable to fault (are covered) . .. 97 

Thus France and Germany, civil law countries, and 

England, a common law country, have ad opted the concept of 

governmental liability. 

CHARITABLE INSTITUTION I MMUNITY 
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A discussion of the tort liability of charities is in-

eluded because of the similarities to governmental immunity. 

In addition, a charitable institutional immunity case is 

cited in a case involving school district immunity in one 

of the states consid ered later in the study. 

In those states where charitable institutions have 

immunity from tort liability, these reasons are the most 

commonly given to explain their immunity: 

(1) the trust fund theory; (2) the theory 
that charities are exempt from the doctrine of 
respondeat superior; (JJ the theory that pri
vately conducted charities are performing 
functions that would otherwise devolve upon the 
government and therefore the same immunity 
should apply; (4) the theory .•. (of) assumption 
of risk; and (5) the public policy theory.98 

Reason number 3 , by itself, would seem to necessitate 

consideration of charitable immunities in connection with 

that of governmental immunity. Fuller and Cosner state 

that: 

97Ibid., p. 518. 

98Ratheul L. McCollum, "Torts of Administrative 
Personnel of Hospitals," Personal Injury Commentator, March, 
1960, p. 18. Quoted material is from "Eiitor's Note." 



The doctrine tha t charities are not l iable 
for torts has had considerable effect on munic
ipal tort immunity ... the doctrine of charitable 
tort i mmun ity has often been closely allied with 
that of governmental function.99 
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Other reasons for including charitable immunities are 

the origin of the do ctrine (England),100 its American 

beginning,101 and its subsequent rejection in England. 

These parallel the general historical trend found in govern

menta l immunity. James states that: 

It would seem that the same policy argu
ments which have led to the widespread 
destruction of the charitable immunity, mus t 
necessarily apply with equal force to govern
mental immunl ty.102 

He goes on to discuss the i nvalidity of each of the reasons 

u sed fo r charitable i mmunity and co ncludes that "the trend 

to ward liability represents publ ic policy which is keeping 

pa ce with the times. 11 104 

A later article on tort liability shows that Kansas has 

abrogated the doctrine that private schools are immune from 

99Edgar Fuller and James Cosner, "Municipal Tort 
Liability in Operation," Harvard Law Review, XL (1941), 
p. 441. 

lOOHeriot's Hospital v. Ross, 12 Clark and Fin. 507, 
Eng. Rep. 1508 (England, 184~ 

101McDonald v. Massachussetts General Hospital, 21 Am. 
Rep. 529 (Massachussetts, 1876). 

102Merrit E. James , "Tort Liability for Governmental 
Functions," Nebraska Law Review, XLII (1963), p. 720. 

103John L. Rader, "Tort Liability of a Chari table 
Institution for the Negligent Acts of its Agents," Kansas 
Bar Association Journal, XIX (1951), p. 369. 

104Ibid., p. 374. 
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suit for personal injuries because they are charitable 

institutions. A factor involved in the abrogation is the 

11 poss ibili ty of obtaining insurance would seem ... to justify 

the break with the previous authority . 11 105 

An analysis of the status of charitable immunity as 

contained in the editorial comment in the Personal I njury 

Commentator shows that: 

•.. twenty-pne of the states have an 
immunity rule in one form or another; in twenty 
two state~ and the District of Columbia the 
charity is not immune; in three states the 
immunity rule is adhered to unless there is ... 
insurance; while four states have not , as yet, 
had the matter arise.106 

SUMMARY 

In relation to school district tort liability , the 

litera ture reveals that cour ts have gone through the periods 

of (a) crea tion and perpetuation of immunity , (b) the 

modification of the rule of immunity by exceptions and 

(c) abrogation of the rule of immuni ty. Court suits against 

school districts are on the increase. Dollar amounts col-

lected in these suits have also risen. 

Components needed for consideration of bodily injury 

liability are those that are used for negligence. Commen

tators indica te that there is no liability without 

105Harold E. Hanson, "Schools and Teachers--Tort 
Liability in our Changing Society, 11 Kansas Law Review, 
VIII (1959 ), p. 126. 

106Ratheul L. McCollum, "Tor ts of Administra t ive 
Personnel of Hospitals," Personal I njury Commentator, 
March, 1960, p. 17. 



negligence. A wrongful act or a failure to act may also 

lead to liability. 
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The law of tort liability for governmental units, as 

reported. in the literature, is in a state of conflict and 

confusion. According to common law, it is a general rule 

that school districts Are exempt from liability for tortious 

acts. Literature.on the subject is universal in condem

nation of the general rule. 

Exceptions to the general rule of immunity (not includ

ing comprehensive statutory liability) are reported as a 

means to by-pass common law immunity and could be considered 

steps toward full liability. Nuisance has been used 

successfully for claims for property damage but less suc

cessfully for personal injury claims. 

School district policies end state board of education 

rules and regulations do not now generally include policies 

that prepare for tort liability. 

The reasons used to support school district or other 

governmental unit immunity are being challenged by definite 

counter reasons both in the literature and in the courts. 

Special stress is laid upon the idea that the doctrine of 

governmental immunity does not fit 11 modern" times nor 

"moder.n social or educational beliefs. 11 

Many of the commentAtors favor shifting the burden of 

the cost of tort injuries so thAt it is borne by the com

munity rather than by the victim alone. Liability 

insurance, properly authorized, is proposed as a method of 

providing protection for those injured by school district 
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negligence. Unauthorized liability insurance is reported as 

being purchased by school districts. 

Proposals are advanced in the literature that judgments 

for injury claims in tort should be considered a legal part 

of the cost of public education and that proper arrangements 

be made for them either at the district level or at the 

state level through insurance or other means. One fourth of 

the states now provide for settling claims due to school 

district negligence. 

America uses governmental immunity as a general rule 

while the motherland of their common law system, England, 

and the civil law countries of Europe are using governmental 

liability. 

The doctrine of immunity for charitable ins ti tuti,ons 

from tort liability uses many of the same reasons to infer 

immun.i ty es does the doctrLne of governmental immunity. 

Charitable institutional immunity parallels governmental 

immunity in reasons, conception and usage. One main reason 

given for using ohe:ri table 1.mmuni ty is gc,vernmentel immunity. 

Charitable institutional immunity is being abrogated or 

modified in many states. 



CHAPTER IV 

KANSAS SCHOOLS AND TORT LIABILITY 

The average citizen of Kansas is likely to believe that 

he has protection from any injury by state action. He looks 

to the federal and state constitutions as his guardians. To 

a large extent this belief is well foundedj but gaps do 

exist in this belief. Injuries may occur from torts commit

ted by the state and its agents with governmental immunity 

preventing collection of damages for the injury. Many have 

protested against the evils of governmental immunity for 

school districts. Progress in changing governmental immuni

ty has been slow. 

The problem is not one of diminishing importance. The 

increase in the volume of pupils and the v-ar'iet:7 of school 

district activities at all levels has, in fact, made the 

problem more urgent. 

The purpose of this chapter is to investigate bodily 

injury tort liability for school dist:r'icts of Kansas and to 

note changes in the doctrine that may have occurred through 

the years. Data were secured through an historical inves-, 

tigation of the state Constitution, case law, statutory 

enactments, and recorded opinions of the attorney generals. 

Related areas, where applicable, were also studied. Data 

are summarized at the end of the chapter" 

68 
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SCHOOL STRUCTURE IN KANSAS 

It is recognized that the education of ·the school 

children of any state is the responsibility of that state, 

and one of its most important responsibilities. The federal 

government does not, nor can it 1 maintain a national system 

of schools. 

The Kansas Constitution recognizes the responsibility 

of the state for the education of its children and directs 

the legislature to promote intellectual training at all 

levels. 

Kansas and many other states received a large grant of 

land from the public domain at the time of their admission 

to statehood to be used for the support of education. 

The Organic Act of Kansas Territory provided: 

That when the lands in the sp,id terri
tory shall be surveyed under the direction of 
the government of the United States prepara
tory to bringing the same into market, s~ctions 
numbered. sixteen and thirty-six in each town
ship in said territory shall be~ and same are 
hereby, reserved for the purpose of being 
applied to schools in said territory and in 
the states a.nd territories hereafter to be 
erected out of the same.l 

The Constitution of Kansas has several sections re= 

lated specifically to schools: 

The legislature sha.11 encourage the 
pl"omotion of intellectual, mo:ral, scien
tific end agricultural improvement, by 
establishing a uniform system of common 



schools, and schools of higher grade, embracing 
normal, prep~ratory, collegiate and university 
departments. 
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School lands are taken up in Section 1 of the Ordinance 

of the Constitution3 as required by the Organic Act. Dis

position of proceeds of the sales of public lands are 

outlined in Sections 6 and 7.4 

Article 6, Section 1 of the Constitution mentions state 

and county superintendents of schools. A state permanent 

school fund is cree ted in Article 6, Section 3 and the 

apportionment of income for schools and its application 

follows in Sections 4, 5, and 6. The schools are to be 

nonsectarian according to Section 8.5 

The subdivision of the state into school districts for 

the propose of maintaining common schools is not directly 

required by any provision of the Constitution. The state 

legislature in 1861, finding a system of local schools 

already established in many communities, accepted the s 1 tu

ation. and devised a state system of districts based upon. the 

plan used in Missouri and to be laid out by the county super

intendent as the public domain was settled in each county.6 

2constitution of Kansas, General Statute§ of Kanses, 
~' p. LXII. 

3Ib1d., p. XXXVIII. 

4Ibid. 

5 Ibid., p. I.XII, LXIII. 

6Interview with~. C. Kampschroeder, Assistant State 
Superintendent, July 13, 1965. 
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It is well to keep in mind that the state of Kansas is a 

unit for all purposes of public education. The key words in 

the state Constitution are "a uniform system of common 

schools . 11 7 

The first State Board of Education was established in 

1915.8 Thus it has long been the policy of the state that 

educational policy-making be vested in and determined by a 

state board of education rather than by a single officer. 

The present State Department of Public Instruction, 

more commonly called the State Department of Education, was 

created by statute in 1945,9 This statute revised the 

structure of the Department as it was first created in 

1915.10 Its duties are to administer the state-wide school 

laws and to bring uniformity by supervising the state school 

system. The Department consists of the State Superintendent 

of Public Instructlon and the State Boa1•d of' Education and 

certain subordinate administrat1ve office1•s heading its 

several organized divis1ons or departments. 

County superintendents are the second. state school 

official position provided in the Constitution. This 

officer, although nominated and elected on a county basis, 

?constitution of Kansas, Qeneral Statutes of Kansas, 
1.9l±.2, p. LXII. 

Btaws of Kansas, ll..2, Chapter 296, Section l, 

9Laws of Kansas, 12.!±..2, Chapter 282. i Section 2, G. S. 
72-106. 

10taws of Kansas, 121.5., Chapter 296 9 Section 1, G. S, 
72-101. 
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is a state school officer, with statutory duties going back 

to 1861.ll 

Common schools are provided for by statute: 

Every common-school district shall be a 
body corporate and shall possess the usual pow-
ers of a corporation for public purposes ... 12 

Provisions are also made for city schoolsl3 and high 

schools14 with the present trend to place all districts into 

a unified school system of grades K-12.15 

SCHOOI.S AS STATE AGENCIES 

Education of the school children of the state is the 

responsibility of the state. A school district is an agent 

of the state, responsible for performing a special function 

of the state. The Constitution of Kansas states that "the 

legislature shall encourage the promotion of intellectual ..• 

improvement by establishing a uniform system of common 

schools ... ul6 The promotion of intellectual and moral im

provement is thus mandatory upon the state.17 

base 
76. 

llLaws .9.f Kan.sas, 18.Q.1, Chapter 76, Section l. 

12oen.erel Ste tut es of Kansas, ll'±.2, G. S. 72-302. The 
of this statute is from Laws of Kansas, 1861, Chapter 

1.3 Ibid.. , G. S • 72-1612. 

14Ib1d., G. S • .'.3.501. 

15taws of Kansas, 1.221, Chapter 393, Section 1. 

l6constitution of Kansas, General Statutes of Kansas, 
.J:.2!±.2, p. LXII. -- -

17stete y. Kemp, 261 P . .5.56 (Kansas, 1927}. 
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The state legislature may determine the agency to 

control schools established throughout the state.18 School 

boards are the managing authority of the school district 

corporation.19 The very existence of or creation of a 

school district depends upon state statute. 20 State legis

latures have plenary power over school districts, their 

creation, their structure, and their continuance.21 School 

districts are subject to legislative modification or disso

lution22 and statutes provide the method for forming and 

changing boundaries of school districts. 23 State legisla

tures may pass any act not expressly or impliedly forbidden 

by fundamental law. 24 

Another court case puts it differently by stating that 

acts of school districts are not committed for private 

advantage but "to promote the general welfare through 

education of the young, a sovereign function ... 11 25 

18state y. Freemen, 58 P. 959 (Kansas, 1899). 

19conklin v. School District No. J.1, 22 Kan . 
(2d) J64, 367 (I879). -

20stete v. Sumner County School District No . 2, 209 
P. 665 (Kansas, 189~ 

2lstate v. School District, 185 P. (2d) 677 (Kansas , 
1947). -

22stete y. French, 208 P. 664 {Kansas, 1922). 

23state y. Rural High School District, 117 Kan. 
332, 335, 231 P'. 337 (Kansas, 1924 . 

24state y. Chetopa, 252 P. ( 2d) 859 (Kansas, 1922) . 

25McGraw v. Rural High School, 120 Kan. 413, 414 
{1926). -
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TRUE AND QUASI-MUNICIPAL CORPORATIONS 

Cities, counties, townships, and school districts are 

all created by the state and act as local agents to perform 

assigned state functions for its citizens in an orderly and 

convenient manner. 

QUASI-CORPORATIONS 

School districts, counties and townships are not full 

corporations in the sense that cities are corporations. 

While counties, townships, school districts, and cities are 

each endowed with certain corporate powers, only cities are 

municipal corporations in the strictest meaning of that 

term. 26 In Kanses, a school district is held to be 11 a body 

corporate but is classified only as a quasi-corporation. 11 27 

The case of Beachy_. Leahy distinguished between munic

ipalities and quasi-municipalities. In discussing whether 

a statute authorizing action by only one school district 

within the state W8S a special act and thus unconstitutional, 

the court stated: 

Article 12 ... is entitled 'Corporations, 1 

and wholly devoted to prov is ions concerning them. 
As to all organizations covered by its terms its 
provisions are absolute, and the section bind·· 
ing. No corporate powers can be given them by 
special act. The question is whether school 
districts are corporations within the meaning of 
the term used in this article. Cities, towns 

26Eikenberry .! . Township of Bazaar, 22 Kan. 556 
(1879). 

27woodson v. School District, 127 Kan. 651, 654 
(1929). -



and villages, municipal corporations proper, 
are included. 28his has already been decided 
in this court. 
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The court then discussed Section 5 of Article 12 of 

the Kansas Constitution which names certain public corpora-

tions which, in the same manner as private corporations, may 

not be the subject of special legislation·but then stated: 

••• with reference to counties, townships, 
and school districts, the case is different. 
True, they are called in the statutes, bodies 
corporate. Yet they are denominated in the 
books, and known to the law, as quasi-corpora
tions, rather than as corporations proper ..• 
This distinction between quasi-corporations 
and corporations proper is no new thing, nor 
of recent recognition.29 

In the case of Eikenberry J!:• Township of Bazaar, the 

court said of quasi-corporations that: 

The theory .•. is ..• that such organizations, 
though corporations, exist as such only for the 
purpose of the general political government of 
the state ..• 1130 

The court commented in the State 1:. Wyandotte County 

Commissioners ca.se that "a county is a governmental agency 

and not a corporation as is a city ... 1131 

Quasi-municipal corporations, such as counties, school 

districts, and townships, are created as local agencies of 

the sta.te to carry out the state's governmental functions. 

28Beach 1:• Leahy, 11 Kan. 28, 31 (1873). 

·29r bid O' p. .32. 

J(Eikenberry v. Township of Bazaar, 22 Kan. 389, 391 
(1879). · -

31state v. County Commissioners, 140 Kan. 744, 748 
{1934). -
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TRUE MUNICIPAL CORPORATIONS 

Cities are created primarily to carry out the functions 

of local government.32 Cities are not limited, however, in 

their powers and duties to local functions but may also be 

required to do state governmental functions as well: 

Municipal corporations are primarily 
created to perform the functions of local gov
ernment, but they are also created as agencies 
of the state for governmental purposes.j3 

True municipal corporations operate under dual roles. 

With one role, they act as an arm of the state but in the 

second role, they exercise the powers of a private corpo

ration. 

The functions of a municipality performed 
in its sovereign capacity are ordinarily called 
governmental; those exercised in its individual 
corporate capacity ~re commonly called proprie
tary or municipal.3~ 

LaClef y_. Concordia defines the functions of a munic

ipality in this manner: 

The distinction between an act done by 
a city in a public capacity and as a part of 
the political subdivisions of a state, and 
for an act done for its private ad·1ran·tage, 
and relating to things in which the state at 
large has no interest, is clearly defined and 
is well recognized.35 

32Mankato y. Jewell County Commissioners, 125 Kan. 674 
(1928). 

33state y. City of Lawrence, 79 Kan. 234 (1909). . : \ 

34Krantz v. H~tohinson, 196 P. (2d) 227~ 228 (Kansas, 
1948). -

3.5taOlef .!· Oon.gordia, 41 Kan. 323, 325 (1898). 
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SCHOOL TORTS IN COURT 

The first bodily injury liability case for schools in 

the Kansas courts was the McGr.§l! y. Rural High School case 

in 1926.36 Prior to this, however, a number of tort cases 

for other quasi-municipalities were considered. Discussion 

of these cases are necessary to build the foundation of the 

doctrine of governmental immunity for school districts in 

Kansas. 

Eikenberry y_. Bazaar concerned an action to recover 

damages for personal injury due to the impassibility of a 

public highway under the maintenance of the township of 

Bazaar. The township was held not liable since: 

••• al·l the powers with which theY' are 
entrusted are the powers of the state, end 
all the duties with which they are charged 
are the duties of the state; that in the per
formance of governmental duties, the sovereign 
power is not amenable to individuals and there
fore these organizations are not liable at the 
common law for such neglect and can only be 
made liable by statute.37 

In another action to recover damages to a herd of 

cattle injured while crossing a defective bridge, the court 

stated: 

If the writer of this opinion deemed the 
question an open one in this state~ and felt 
at liberty to pass upon the subject solely in 
accordance with sound reason, he would deny 
the liability of even cities in neglecting to 
exercise their control and care over streets 

36McGraw y. Rural Ei&h School, 120 Kan. 41.3 (1926) . 

37Eikenberrl y. Ba~aar, 22 Kan. 389, 391 (1879). 



and sidewalks, Q. r for their imperfect execution 
of such power. Jti 

The decision went on to hold the county not liable: 

In the absence of a liability expressly 
de clared by statute, e county is not liable 
for damages eccruivg from defective highways 
or public bridges.j9 
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A later case i n the federal courts with an exhaustive 

review of earlier decisions affirmed the de cisions given in 

the Beachy. Leahy case (stAtus of quasi-corporations), 

end the Eikenberry y. Bazaar end Marion County y . Riggs 

cases.40 

A contractual tort of a school board was considered in 

1898 , The board of education had failed to take a bond 

from a building contractor es required by statute end, dur 

ing construction, the contractor became insolvent end unable 

to pa y his bills. A lumber company tried to collect its 

bill from the district and cited the unfulfilled duty of 

requiring the bond es reason to hold the district liable. 

The court found the board not liable end stated: 

A quasi-corporation, like the board of 
education of a city, is never liable for the 
consequences of a breach of public duty or 
neglect or wrong of i ts officers unless there 
is e statute expressly imposing such liability.41 

38Merion County y . Riggs, 24 Kan. 188, 190 (1880). 

3 9Ib id . , p. 188 . 

40Trevelers Insurance Co. y . Township of Oswego ~ 
.59 F _58 (1893J. 

4ltumber Compe[!I y. Elliott, 59 Kan. 42 (1898) . 
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When a quasi-corporation rented privately owned 

property for a court house and through neglect the building 

was burned, the decision was different. In this instance, 

the court held that decisions reached in the Marion County 

y. Rigg_§ and the Lumber Compa.QY y, Elliott cases did not 

apply, 

In those cases, the violated duty was 
public and general, not specific and particu
lar •.. It was a political and adminlstrative 
duty, due alike to all individuals; not a pon·
tractual duty, due to a single individua1,Ll-2 

At a later date, the court held that the rule of 

respondeat superior does not apply to quasi-corporations,43 

McGraw y. Rural Hig_g School was an action for bodily 

injury damages that held the school district not liable, 

In this case, Kansas schools were placed squarely into the 

middle of governmental immunity even while at the same time 

the court thoroughly condemned the doctrine. Several impor

tant principles were state~ in this case. The construction 

of school buildings was affirmed as an indispensable govern

mental function. A contract of employment does create a 

relation of master and servant but not for private advantage 

when school districts are involved. O:l.1he court stated that 

the school district is not liable due to the doctrine of 

governmental immunity and then criticized the doctrine by 

stating: 

42williams y. Kearney County Commissioners~ 60 P, 
1046, 1047 (Kansas, 1900). 

43womack v. Lesh, 180 Kan. 548 (1957), 



If the doctrine of ptate immunity in tort 
survives by virtue of antiquity alone, it is 
an historical anachronism, manifests an ineffi
cient public policy, and works injustice to 
everybody concerned 1 the legislature should 
abrogate it. But the legislature4must make the 
change in policy, not the courts. 4 
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The 1950 case of Thurmond v. Consolidated School 

District was the next school suit in tort. This case had an 

interstate flavor with a question of jurisdiction. The 

complaint was filed by residents of Arizona against a school 

district of Oklahoma and a car owner from Kansas. A school 

bus was being used to transport Oklahoma high school students 

through the state of Kansas to an auto race in Indiana when 

the accident occurred with a car from Arizona and a car from 

Kansas. Action was brought through the Secretary of State 

of Kansas in federal courts which held: 

..• acceptance by a non-resident person of 
the rights and privileges ... to operate motor 
vehicles on the public highways of Kansas is to 
be deemed ... appointment of the secretary of 
state ..• as hi~ agent.45 

However, governmental immunity would still hold if certain 

conditions were met. The court stated that a foreign: 

... school district could assert governmen
ta 1 immunity from suit outside of the stfl te of 
which they were a political subdivision.~6 

Further than that, another defense could be used to prevent 

liability: 

44McGrawy_. RuralHighSchool 1 120 Kan. 41J, 414 (1926). 

45Thurmond v. Consolidated School District No, 128 i 

94 F. Supp. 616,-619 (1950). 

46Ibid., p. 616. 



•.• defendant school district, and defendant 
members of the school district in their official 
capacilies, cotild rely on the defense of ultra 
vires. 7 
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In 1951, the court held that school districts could not 

maintain a nuisance. Although bodily injury was not in

volved, the case might have application in nuisance suits 

where bodily injury had occurred. 

In Nieman y. Common School District, Niemann asked for 

an injunction to prevent the school a.is tri ct from permitting 

the use of or making available to any private group the 

athletic field belonging to the school district when the 

use was not directly connected with the school program. 

The use of the public artdress system, blowing dust and use 

of flood lights were contend.ed to be nuisances. The court 

stated that school boards do have control of the use of 

school property, that softball is not a nuisance per se, and 

that only the state may question the board about the use of 

the property but: 

Quasi-corporations have no more right to 
create and maintain a nuisance to private individ
uals than do municipal or other corporations.48 

In a liability case involv-ing a- pr:i.nc.ipal, an agent i 

and the "guest statute, 11 school district j_mmunity was up~· 

held. The owner of a C8r lo.aned 1 t to the school district 

for the purpose of carrying students to an athletic contest. 

No rental was involved and the owner's son, also a student 

47Ibid., p. 617. 

48Nieman v. Common School District No . ..22 i 2J2 P. 
(2d) 422, 429 TKansas, 1951). 
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of the school, drove the car and several students to the 

contest. A wreck occurred and one of the passengers sus-

tained bodily injury. She sued for damages claiming that 

she was under the supervision of the school and an involun-

tary guest in the car. The decision stated: 

A pupil of a school district who, while 
under school control and discipline is being 
transported by school bus or car from her home 
district to another district to attend an athletic 
contest as a part of her school 1 s4~ctivities ..• is 
not a guest in such bus or car .•• ~ 

The court went on to hold the driver of the car personally 

liable for his own negligence but found the car owner not 

liable: 

The mere fact that the owner of a motor 
vehicle may lend it to the school district ..• 
does not render him liable for the negligence 
of the driver ... 50 

An action was raised against both the city government 

and the school district in 1954 for injuries sustained by 

a pupil who slipped on a floor of the school building be

C8Use of the slippery condition of the floor caused by 

water, which was splashed onto the floor by other pupils. 

Plaintiff contended negligence and the maintenance of a 

nuisance. The court held the city to be not liable for the 

conditions of school property and found t hat wash basins 

locAted in school buildings are not nuisances in and of 

themselves. However, the decision stated that failure 

to clean up water from the floor around the wash basin 

49Kitzel v. Atkeson, 245 P. (2d) 170 (Kansas , 1952). 

50ibid., p. 170. 



is negligence but governmental immunity applied to the 

school district.51 
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In 1959, action was brought by the father of a 6 year 

old boy against the board of education and the custodian of 

a school in Abilene for injuries suffered when the boy 

stepped into burning coals resulting from the burning of a 

tree stump on the school grounds. Charges of negligence and 

nuisance were contended. 

The court held that immunity does not extend to nui -

sance but that maintenance of the grounds is a governmental 

function as 11 opposed to a proprietary function. 11 Boards of 

education are not responsible for the neglect of an employee 

and the cloak of immunity does not extend to employees of 

the district. 

In this case, the court made a distinction between 

negligence cases and cases involving nuisances or proprie

tary functions. If actionable damages were proven , the 

school district would be liable for such damages . 

• . . the doctrine of immunity does not extend 
to cases where the conduct of the ... school board 
results in creating or maintaining a nuisance .•• 
maintenance of the grounds is a governmental 
function as opposed to a proprietary function.52 

An action was brought against the Newton school dis

trict when plaintiff was struck on the head by another 

51Jones y. rity and Board of Education g1 Kansas City, 
271 P. (2d) 803 Kansas, 1954). 

52Rose v. Board of Education of Abilene , 337 P. (2d) 
652, 65~ansas, 1959). 
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student during recess period. The plaintiff cited 

inadequate supervision, failure of the board to comply with 

statutory responsibilities, negligence, and mob action on 

the school grounds as cause for the action.. The court up

held immunity in this case while stating: 

Immunity does not apply where a statute 
expressly imposes a liability or where the gov
ernmental body maintains or creates a nuisance 
or is performing a proprietary function.53 

-Concerning the use of the "mob" statute (G. S. 1949, 12-201) 

as an actionable cause against school districts, the court 

felt tha.t: 

••• all that need be said about this con
tention is that the legislature saw fit to limit 
the application o~4the •.• statute to incorporated 
cities and towns.~ 

GOVERNMENTAL AND PROPRIETARY FUNCTIONS 

Many municipal functions have been classified by the 

Kansas courts as proprietary while a larger number have been 

placed in the governmental category. There are probably many 

functions. which have not yet been classified by the court in 

cases involving tort liability. Direct statements on pro

prietary functions for schools, other than that proprietary 

functions exist for schools, are not to be found in the de

cided cases and only one case attempts to define activities 

of schools that might not be .considered educational. 

53Koehri v. Board of Education, 392 P. (2d) 949, 951 
(Kansas, 19641. -

.54Ibid., p. 9_51. 



A discussion of municipal decisions may be helpful in 

una. ers tand ing go1rernmenta 1-proprietary dis tine tions in 

Kansas. The court in the case of Krantz v. Hutchinson 

stated: 

The cases involving the question are 
legion, and are replete with conflict and incon
sistencies. In many cases it may, perhaps, be 
said that particular acts partake of both char
acteristics. Each situation should be approached 
in the light of the fundamental purpose of the 
distinction (between governmental and propri
etary functions) .JJ 

In Stat.§ y. Lawrence, the court commented that: 

Municipal corporations are primarily 
created to perform the functions of local gov
ernment, but they are also created as agencies 
of the state for governmental purposes.56 

In Beachy. Leahy, the dividing line between the two 

functions was described by the court as being very narrow: 

In theory, the two classes of powers are 
distinct; but the line which separates the one 
from the other is often very difficult to 
trace .57 

The delineation mentioned in Krant~ y. Hutchinson is that;: 

All functions and activities of a munic
ipality not strictly governmental in character 
are to be classified as proprietary.58 
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Governmental functions of a local governmental unit are 

those performed as a branch or arm of the state government 

.5.5Krantz v. Hutchinson, 196 P. (2d) 227, 232 (Kansas, 
1948) . -

.56state y. Lawrence, 79 Kan. 234 (1909) . 

.57Beach_y. Lea~, llKan. 231 33 (1873) . 

.58Krantz v. Hutchinson, 196 P. (2d) 227, 228 (Kansas, 
1948) . 



in carrying out the functions of the state. Proprietary 

functions are those of a purely local, semi-private nature 

for local and special corporate benefit or profit: 

The distinction between an act done by a 
city in a public capacity and as a part of the 
political subdivisions of a state, -and for an 
act done for its private advantage, and relating 
to things in which the state at large has no 
interest, is clearly defined.and is well recog
nizea.59 
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The distinction seems clear but the application of the 

rule becomes difficult. Proprietary functions that have been 

classified as such by the court include municipal light and 

power plant operation,60 waterworks,62 ultra vires construc

tion outside city limits,63 lease of a city levee for 

commercial purposes,64 or the operation of steam boilers to 

heat municipal water plant and the city building.65 .None of 

these have any effect on school operations. 

There are no decisions in school oases appearing before 

the court that define or determine what actions are propri

etary functions for school districts. However, in State Tax 

Commission v. Board of Education, the court, in considering 

59LaClef X· Concordia, 41 Kan. 323, 325 (1898). 

60snook X· Winfield, 144 Kan. 375 (1936}. 

61Perry ,y. Independence, 146 Kan. 177 (1937). 

62wichita v. Railroad and Light Co., 96 Kan. 606 
(1915.). - - -

63Krantz y. Hutchinson, 165 Kan. 449 (1948). 

64state y. McCombs, 156 Kan. 391 (1943). 

65McCormick y.-Kansas City, 127 Kan. 255 (1929). 
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11hether rec;:eipts from school ~ctivities for. ·which admi.ssion 

is charged are exempt from the sales tax, a_ecided that the 

It legislature hcl'S explicitly authorized a board of education 

to engage in athletic or other recreational activities. 11 

.r.l1he court went on to state: 

We need not now decide just where the line 
is that determines where the expenditure Passes 
bevond an educational purpose, but we are- clear 
that purchases of athletic goods, confectionery 

. and soda pop for resale were not expenditures for 
ea ucational purposes. Ana. in connection with the 
Girl Reserves and Hi-Y activities, we have no 
difficulty in determining that using a part of 
its funds for the purpose of defraying the expense 
of parties ana. picnics t1nd for the purchase of 
gifts for some unnamed recipient lacks much of 
being an educational purpose, and the same may 
be said concerning the use of activity funds for 
the purpose of an all-school party. Another 
activity is school dances limited generally to 
students who pay an admission ch8rge, the total 
of the aa_mission ch8rges being expended. for 
orchestra, decorations and refreshments. The 
fact that the dance is given by students for students 
is in no sense different than if it were given 
by a social club for its members. The purpose 
is recreational and for pleasure. If there is 
educational purpose, it is submerged by the 
other purposes.ob 

Thus some activities sponsored by or related. to schools 

are not considered educational by the Kansas courts. In

cluded in the activities are goods for resale, parties, 

picnics, purchase of gifts, and school dances. Another 

result of this decision is to require schools to pay sales 

tax on its purchase of food items used in school lunch rooms. 

In the event of a suit for damages due to negligence 

based on these activities, they might be considered 

66state Tax Commission v. 
722, 727 (1937T: 

Board of Education, 146 Kan. -~ 



governmental or they might not. The decision in the State 

!M Commission case indicptes they are not considered ed

ucational for tax collection purposes. The best answer is 

that the question has not been spelled out by the Kansas 

courts. 

Court decisions in the cases of Rose y_. Board of 

Education67 and the Koehn y. Board of Education68 mention 

that immunity does not apply to instances where the school 

district is engaged in proprietary functions, but these 

functions are not defined. 

Governmental functions, related to tort cases that 

have been claimed for school districts by the court, in-

elude repairs to school buildings and the administrative. 

need to require a bond from contractors,69 the construc

tion of school building~,70 athletic contests,71 control 

of the use of school property,72 transport of pupils to 

athletic contests,73 maintenance of wash basins in school 
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67Rose y_. Board of Education, 337 P. (2d} 652 (Kansas, 
1959)~ . 

68Koehn v. Board of Education 1 392 P. (2d) 949 (Kansas, 
1964). -

69Lumber Company y_. Elliott, 59 Kan. 42 ( 1898} . 

70McGraw v. Rural High School, 120 Kan. 413 ( 1926} . 

71Nieman v. C O.!!!fil.QD School District, 232 P. ( 2d) 422 
(Kansas, 1951)-:-

72Nieman v. Common School District, 232 P. ( 2d} 422 
(Kansas, 1951(:-

73Kitzel y. Atkeson, 245 P. ( 2d) 170 (Kansas, 1952). 



buildings,74 mai.ntenance of grounds,75 and supervision of 

school playgrounds.76 

SCHOOL STATUTES 

89 

The will of the state, in the exercise of its authority 

over or responsibility for education is expressed in its 

constitution or in statutes enacted by the legislature. The 

constitution makes the promotion of intellectual and moral 

improvement mandatory.?? Constitutions limit, rather than 

confer, power and powers. Those powers not enumerated in 

the constitution remain with the people.78 

People exercise governmental power through the legis

lature,79 or as stated by another court decision, legislative 

power is vested in the legislative assembly.BO State legis

latures may pass any act not expressly or impliea.ly forbidden 

by fundamental law.Bl The creation of municipal corpo

rations is a rightful subject of legislation.82 The state 

74Jones y. Kansas City, 271 P. (2d) 803 (Kansas, 1954), 

75Rose y. Board of Education, 337 P. (2d) 652 (Kansas, 
1959). 

76Koehn y. Board of Education, 392 P. {2d) 949 (Kansas, 
1964) . 

??state y. Kemp, 261 P. 556 (Kansas, 1927). 

78Lemons v. Noller, 63 P. (2d) 177 (Kansas, 1936). 

79Manning y. Davis, 201 P. (2d) 113 (Kansas, 1948). 

80Ell1ott y. Lochnane, 1 Kan. 126 (1862). 

Blstate v. Chetopa, 252 P. (2d) 859 (Kansas, 1922). 

B2state v. Young, 3 Kan. 445 (1866). 
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legislature has pl~nary power over school districts, their 

creation, their structure, and their continuanoe.83 The 

chief arbiter of public policy is the legislature.84 Legis

lative power is limited by the Bill of Rights.85 

Placed in this setting, wh~t do the statutes say 1n 

regard to tort liability for Kansas schools? 

STATUTES RELATING TO GOVERNMENTAL IMMUNITY 

Only two statutes specifically mention schools and 

immunity. G. S. 72-615 authorizes school districts to pur

chase motor vehicle liability insurance. It states: 

The governing body of any such school dis
trict may purchase motor vehicle liability 
insurance, driver liability insurance and 
passenger medical payments insurance for the 
protection and benefit of those officers and 
employees of the school district responsible for 
the operation of such vehicles and of the per
sons lawfully transported in such vehicles and 
pay for same out of general school funds for any 
or all motor vehicles operated, maintained or 
controlled by such school district. The purchase 
of such insurance shall not constitute a waiver 
of the immunity of ~gch school district from 
any action or suit. 

The statute is permissive. It does not place any limits 

upon the amount of insurance that may be purchased. Liabil

ity insurance may be purchased to protect and benefit 

8Jstate v. School District, 195 P. (2d) 667 (Kansas, 
1947). 

84state v. Board of Education, 122 Kan. 701 (1927) . 

. 85Atchison S'treet Railway Co. v. Mo. Pac. Railway Co., 
3 P. 284 (Kansas, 1884) . - - -

86taws of Kansas , 1251, Chapter 3+7, Section 1. 
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"officers and employees" and "persons lawfully transported" 

in vehicles "operated or controlled" by the school district . 

Purchase of transportation liability insurance would not 

benefit the school district and the school district does not 

waive its governmental immunity by its purchase. 

Schools participating in civil defense activities may 

rely upon statutory authority for governmental i mmunity. Any 

employees of the state or its subdivisions would also be 

protected except for conditions that are spelled out in the 

act. G. S. 48-915 provides: 

Neither the state nor any political subdi
vision of the state, nor the agents or 
representatives of the state or any political 
subdivision thereof, shall be liable for per
sonal injury or property damage sustained by 
any person appointed or acting as a volunteer 
civilian worker, or member of any agency engaged 
in civilian defense activity ... neither the 
state nor any political subdivision of the 
state, nor, except in cases of willful mis
conduct, gross negligence, or bad faith, the 
employees, agents, or representatives of the 
state or any political subdivision thereof, nor 
any volunteer or auxiliary-civilian defense 
worker or member of any agency engaged in any 
civilian defense activity, complying with this 
act, or any order, rule, or regulation promul
gated pursuant to any ordinance relating to 
blackout or other precautionary measures enacted 
by any political subdivisions of the state, shall 
be liable for the death of or injury to persons, 
or for damage to property, as a result of such 
activity performed during the existence of such 
emergency or grave public disaster.87 

Thus, in civil defense a ctivities , school districts would 

have no obligations regarding personal injury or property 

damage regardless of the source of the claim. Neither would 

87Laws of Kansas , 12..5..1, Chapter 323, Section 14. 



employees, representatives or volunteers be obligated for 

claims except 1n case of "willful misconduct, gross negli

gence, or bad faith." 

STATUTES IMPOSING LIAaILITY 
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Only one statute expressly imposes liability on school 

districts for bodily injury. This is the state's permissive 

Workmen's Compensation Act. Kansas began workmen's compen

sation in 191188 with revisions periodically to the present 

da.te. At first, it applied only to private industry and to 

workers employed in hazardous work. Regardless of legal 

right of purchase, municipalities were buying workmen's 

compensation policies fpr their employees with litigation 

eventually resulting from these ultra vires acts. 

In 1927, a case was brought to the Supreme Court by a 

county employee against the county· and the insurance company, 

which had written a workmen's compensation policy covering 

the employee, to recover for injuries sustained while on the 

job. The court stated: 

The policy does contain provisions to 
indemnify the county, defend its suits, pay its 
losses, etc., and since the county has no liabil
ity to plaintiff because of his injury, the 
insurance company is not liable under those 
provisions of the policy •.. The policy itself 
provides that the direct obligation of the 
insurance company to the employee 'shall not be 
affected by the legal incapacity or inability of 
the board of county commissioners.' So under 
the wording of the policy itself •• tThere is no 
necessity for us to pass upon the legal capacity 
of the county to take out this policy of its 

88Laws of Kansas, 1911, Chapter 218, Section 1. 



insurance •.. The insurance company is bound to 
the injured employee irrespective of the legal 
capacity g9 the county to take and pay for the 
policy ... 
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The case returned to the Supreme Court a second time and it 

held that even though the county was not within the terms 

of the workmen's compensation. law, and had no liability to 

the employee, it did have implied authority to carry work

men's compensation insurance on its road employees.90 

In 1934, the court held that a county ha.d no authority 

to elect to use the. workmen's compensation insurance. 

Municipalities have only such lia.bili ty for 
injuries to their employees as are fixed by the 
legislature. The legislature has long known the 
Workmen's Compensation Act did not apply to 
municipal corporations, and had it intended they 
should have a right to ava.il themselves of its 
rights and privileges for the benefit of their 
employees, it could have used unmistakable laf-, 
guage to that effect. It has not done so .•• '1 

In 1935, the legislature amended G. S. 44-505 to 

authorize counties, cities, townships, and schools to elect 

to use the workmen's compensation insurance even when 

engaged in governmental functions.92 

The Kansas legislature provided in a 1931 driver's 

license law that the state, counties, cities, municipal 

and public corporations should be liable for negligent 

89Robertson .Y. County Commissioners, 122 Kan. 486, 
489 ( 1927) . 

90Robertson v. 124 Kan. 
(1927). 

County Commissioners, 705 

91Kopplin v. Sedgwick County, 139 Kan. 837, 841 (1934). 

92taws of Kansas, 1.23j, Chapter 202, Section 1. 
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driving of motor vehicles by their employees and officers in 

the scope of their employment.93 The law was declared 

unconstitutional because the title contained more than one 

subject, but not because of lack of power of the legislature 

to pass such a statute.94 The Kansas legislature then re

vised the driver's license law omitting the insurance 

provision entirely so that it no longer provides a liability 

insurance requirement for officials and employees of munic

ipalities.95 

G. S. 12-2603 provides a waiver of immunity for any 

municipality. In the definitions section of the act, munic

ipalities are defined as "county, township, city, municipal 

university, drainage district, and any other political 

subdivision of taxing district of the state. 11 96 This should 

include school districts and has been mentioned in opinions 

by the attorney general's office as applying to school 

districts. Among other provisions, the act states: 

The governing body of any municipality 
securing liability insurance as hereinbefore 
provided, thereby waives its governmental immu
nity from liability for any damage by reason of 
death, or injury to person or property proxi
mately caused by the negligent operation of any 
motor vehicle by an officer, agent or employee 
of such municipality when acting within the 
scope of his authority or within the course of 
his employment. Such immunity is waived only 

93Laws of Kansas, 1.22.1, Chapter 80, Section 23. 

94cashin y. State Highway Commission, 137 Kan. 744 
(1933). 

9:5Laws of Kansas, 1211, Chapter 73, Section 1-38. 

96Laws of Kansas, 1.2...i.5., Chapter 248, Section 1. 



to the ext~nt of the amount of insurance so 
obtained.'1'f 

In the 1961 session of the legislature, Senate Bill 

No. 82 was introduced which would have waived the immunity 
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of the state and all its subdivisions for all purposes.98 It 

was refused recommendation for passage. The Judiciary 

Committee then introduced Senate Bill No. 399 requiring every 

state agency to purchase insurance with not less than $25,000 

liability for bodily injury or death of one person and not 

less than $50,000 for two or more persons plus $1,000 medical 

insurance for each person. The bill passed the Senate by a 

vote of 25 to 10. The House referred the bill to the State 

Affairs Committee which recommended passage but it was killed 

by the House Committee of the Whole.99 

OTHER LEGAL CONSIDERATIONS 

School districts have only such power as is conferred 

upon them by statute, specifically or by clear implication, 

and any reasonable doubt as to the existence of such power 

should be resolved against its existence.100 Under Kansas 

law, school districts have no power to purchase any type of 

97supblement to General Statutes of Kansas, 1961, 
G. S. 12-2 03, P• lb4. 

98Interview with W. C. Kampschroeder, Assistant State 
Superintendent, July 13, 1965. 

99rnterview with Richard Foth, Assistant A'ttorney 
General, July 13, 1965. 

lOOstate ex rel. McAnarney v. Rural High School 
District, 233~-~d) 727 (Kansas, 1951). 
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liability insurance except that expressly authorized by 

statute. The attorney generals have consistently ruled that 

purchase of liability insurance other than for bus trans

portation (by schools) is of doubtful legality.101 

The Kansas legislature has taken a step in providing 

insurance protection for students, officers , and employees 

by permitting school districts to carry liability insurance 

on their motor vehicles It must be noted, however, that 

G. S. 72-615 does not require the insurer to waive the 

defense of governmental immunity of the school district. 

The statute specifically states that purchase of such 

insurance shall not constitute a waiver of immunity. G. S. 

12-2603, however, calls for a waiver of immunity for 

municipalities and other subdivisions of the state. There 

would appear to be a conflict between the two sta tutes. 

Insurance company liability would, however, possibly be 

upheld on the basis of benefit to the officers, employees , 

and passengers of school district vehicles. In Elliott v . 

Behner the plaintiff secured damages from an insurance 

company, who had sold a liability policy to a county, on the 

basis of direct liability from the insurance company to the 

employee. This case was an example of the ultra vires pur

chase of liability insurance by a county. Injury was 

sustained by a county employee and the insurance company 

101Interview with Richard Foth, Assistant Attorney 
General , July 13, 1965. 
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refused payment on the basis of no liability due to 

governmental immunity of the county. The court stated that: 

••• garnishee is taking the position that 
it may sell the policy and take the premiums and 
never be liable, because the only way a county 
could be liable for the death or injury of any
one would be for them to recover on account of 
a defective highway. There are, however, pro
visions in the policy that have been quoted and 
discussed heretofore, making the garnishee liable 
for an injury caused by an automobile covered by 
the policy when it is being driven by someone 

·.with the consent of the county. We hold that ... 
this is such a case ... 102 

If the policy had not included a.n agreement to insure 

the driver, but only to insure the county, the result might 

have been different. Regardless of the question of authority 

to purchase liability insurance, which was not answered by 

the decision, the court held the insurer liable on a policy 

purchased by a quasi-corporation but with direct benefit 

to the driver of the car. Since G. S. 72-615 benefits the 

officers, employees, and passengers of school district 

vehicles rather than the district, the same principle would 

appear to apply. 

G. S, 44-505 permits school districts to elect to come 

under the provisions of the Workmen's Compensation Act: 

••. each county, city, school district ..• 
of the state of Kansas ..• may elect to come with
in the provisions of this act by filing with the 
workmen's compensation commissioner a written 
statement of election to accept ..• 103 

This act is a permissive statute for school districts. 

102Elliott v. Behner, 150 Kan. 876, 888 (1950). 

103Laws of Kansas, 121.5., Chapter 202, Section 1. 
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G. S. 40-2305a allows Federal Old Age and Survivors 

Insurance for school employees. This act provides a certain 

protection in case of disability or to survivors should an 

employee sustain injury or death.104 

There are no Kansas statutes expressly authorizing 

schools to purchase insurance for athletes nor is there on 

record. a supreme court decision concerning it. Implied 

authority mtght be argued on the basis of the State Tax 

Commission.casel05 or upon the contents of G. S. 72-618 

authorizing transportation for school activities including 

athletic co.ntests ,106 The Kansas State High School 

Activities Association is given authority to write policies 

in G. S. 40-202 but it does not engage in this activity.107 

There is no express statutory authority for school 

districts to purchase insurance for students injured in 

class or on playgrounds. However, implied authority might 

be argued on the basis of a number of statutes including 

G. S. 72-5201 requiring free dental inspections for all 

pupils,108 G. S. 72-5377 requiring vision testing for all 

pupils every two years~l09 G. S. 72-5501 which includes 

104Laws of Kansas, 1.2i2, Chapter 246, Section 6. 

105state Tax Commission v. Board of Education, 146 
Kan. 72~ (1937J. . - -

2. 

106Laws of Kansas, 1947, Chapter 359, Section 5. 

107Generel Statutes of Kansas, 1.212, Chapter 40, Section 

108aeneral Statutes of Kan.§.§§., 1.2.i2, Chapter 72, 
Section 52 ... 

109Laws of Kansas: l.2..5.2, Chapter 310, Section 1. 
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nurses within the definition of school employees,110 G. S. 

17-17,104 relating to retirement of school employees and 

including doctors within the list of eligible employees,111 

G. S. 40-2210 on group sickness and accident policies issued 

to a "college, school . .. or principal, who or which shall be 

deemed the policyholder, covering students , teachers , or 

other employees,nll2 or G. S. 79 - 1963 authorizing tax levies 

to pay any final judgment.113 

ATTORNEY GENERAL OPINIONS 

Opinions of attorney generals have the effect of law if 

a subject has not been interpreted by the supreme court. I f 

a question has be _en decided by the court, the opinion of the 

attorney general should interpret for his questioners a ccord -

ing to the recorded decision. Where no court decision has 

been given in regard to a question, the attorney general 

gives opinions based on reseRrch into statutes, court de ci-

sions on subjects related to the question or from similar 

cases decided in other jurisdic tions .114 Att orney genera l 

opinions are guidelines to follow unless reversed by court 

decisions. 

llOGeneral Statutes of Kansas,~ ' Chapter 72, 
Section 55. 

111Laws of Kansas, 12l±1, Chapter 384, Section 6. 

112Laws of Kansas, ill1, Chapter 296, Section 10. 

113Laws of Kansas, l.2J1' Chapter 309, Section 19. 

114Interview with Richard Foth, Assistant Attorney 
General, July 13, 1965. 
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School districts are "not liable for damage in actions 

involving negligence of •.• such district. 11115 This rule of 

law is based OJ?-! ......... . 

... the common-law principle that the state 
or sovereign is immune to civil suit, extends 
to municipal corporations and quasi-municipal 
corporations su6h.~s school districts. In the 
absence of a specific enactment by the legisla
ture imposing liability on a school district for 
the negligence or other wrongful conduct of its 
officers and employees, no such liability would 
exist •.. An examination of the statutes of Kansas 
indicated that no such liability has e,rer been 
imposed by the legislature. Therefore, we m11.s t 
conclude that there is no such liability resting 
upon school districts.116 

Although it is not the oldest recorded Kansas case on 

liability of quasi-municipalities, the case cited as author

ity for this belief is 'Williams v. Board of County 

Commissioners.117 

The quasi-municipal 001•poration, like the 
board of education of a city, is never liable 
for the consequences of a breach of public duty 
or the neglect or wrong of its officers, unless 
there is a st~tute expressly imposing such 
liability.118 

The first mention of exceptions to the general rule 

came in 1958 when nuisance and proprietary functions were in-

serted into opinions concerning school district liability: 

115Letter to J. K. Moser, August 26, 1941; Jay S. 
Parker, .Attorney General. 

116Letter to W. F. Kuyken, January 17, 1952; Harold R. 
Fetzer, Attorney General. 

117w1lliams y. County Commissioners, 61 Kan. 708 (1899). 

118Letter to W. W. Ferguson, February 8, 1958; signed 
by Eugene A. White of the Attorney General's office. 



The Kansas court has noted two exceptions 
to this general rule (1) that the governmental 
·corporation's immunity does not extend to the 
creation or maintenance of a nuisance (Nieman v. 
Common School District, 171 Kan. 237), and (2)
the governmental corporation's immunity does not 
extend to the proprietary functions of a munic
ipality as distinguished from its governmental 
functions ... The Kansas court has placed a very 
strict construction on the exceptions ... 119 
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Application of the immunity principle by the attorney 

general indicates sev·eral related statements concerning 

school district authority and liability. Authority to 

commit an act or to stay within governmental functions is 

stressed. School districts have: 

... only such powers as are conferred upon 
them by statute, specifically or by clear im
plication, and any reasonable doubt as to the 
existence of such powers should be resolved 
against its existe~ce.120 

Since school districts are not liable for negligence 

of its officials or employees 1 it follows that the "purchase 

of liability insurance is not authorized" and 11 payment 

therefore from school district moneys would be an unlawful 

expenditure of public funds. rrl21 By 1958 ~ this unqualified 

statement on the purchase of liability insurance had been 

amended by adding: 

School districts are authorized to pur
chase motor vehicle liability insurance, 

119Letter to James H. Rexroad, May 8, 19.58; John 
Anderson, Attorney General. 

120 Ibid .. 

121Letter to W. F. Kuyken, January 17 1 1952; Harold 
Fetzer, Attorney General. 



driver liability in~~rance, and passenger 
medical insurance.l 
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School districts do not have "authority to purchase 

accident insurance on students while on school premises. 11 123 

Since the authority to buy accident liability insurance is 

lacking, there would be no authority for school boards to 

settle a pupil accident claim: 

We are likewise unaware of any statute 
authorizing a board of education to expend 
public funds in sett1ement of a claim against 
a school district. Such authority would be 
implied where immunity is waived by statute. 
In the absence of such a statute, we are of the 
opinion that the expenditure of school funds in 
settlement of a claim against a school district 
would be una.uthorized .12'+ 

The question of the school district purchasing liability 

infurance to cover teachers while on the job must be answered 

inl the negative ,125 Neither can a school board d.efend an 

employee in court when accused of negligence.126 

It would be "improper for the board to pay medical and 

hospital expense for an athlete injured while at practice" 

on the school grounds .127 

122Letter to James H. Rexroad, May 8, 1958; John 
Anderson, Attorney General. 

123Letter to Thomas H. Conroy, September 21, 1960; 
John Anderson, Attorney General. 

124Letter to James H. Rexroad, May 8, 1958; John 
.imderson, Attorney General. 

125Letter to Carl Elvin, June 15, 1964; William 
Ferguson, Attorney General. 

126Ibid. 

127Letter to Irvin H. Myers, December 19, 1961; 
William Ferguson, Attorney General. 



103 

School districts have a statutory duty to provide 

playgrounds and recreational equipment. There would be no 

liability to children injured on the playgroundl28 or for 

spectators injured in a bleacher accident at an athletic 

contest since: 

... a school district is engaged in a govern
mental function when holding an athletic contest 
for which admission is charged the general pub
lic.129 

There is no question but that a school district through 

its governing body can "make reasonable rules and regula-

tions for the safety of children." This authority applies 

to all school property but: 

..• it is doubtful if such rules and regula
tions can be extended to govern traffic on the 
public streets.130 

School patrols are approved if proper steps are taken. 

There must be cooperation between school district and city. 

The school district should not go beyond its authority 

since: 

There is no express statutory authority 
authorizing the governing body of a school district 
to supervise the activities of school children 
on their way to and from school. It would 
follow that a school district would have no legal 
responsibility to provide street patrols ... 131 

128rbid. 

129Letter to H. D. Richardson, October 24, 1960; 
John Anderson, Attorney General. 

130Letter to Don Wilkinson, September 17, 1954; 
Harold R. Fatzer, Attorney General. 

131Letter to Adel F. Throckmorton, February 23, 1961; 
William M. Ferguson, Attorney General. 
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Civil defense drills hold no liability for school 

districts by statute but in any case would become a govern

mental function if authorized by the school board since: 

... the board of education would hav·e the 
authority to determine that such tests were 
educational in character.132 

The school board cannot bring suit upon patrons or 

others for assault and battery upon an employee for damages 

to the employee, but they may "institute such a suit ... to 

recover damages peculiar to the board or school itself."133 

Neither may the board begin a criminal action on the at

tacker of an employee since: 

••. the person filing such complaint must be 
an individual who can swear that the facts al
leged are true. Therefore, the board could not, 
as a corporate body, file a criminal complaint 
al though an individ.ual member who has personal 
knowledge of the facts could.134 

There would be no liability to the school district for 

libelous statements appearing in school publications since 

"it is an agency of the state. 11 135 

Unqualified immunity for the school board for liability 

of school torts is indicated by one opinion: 

••. members of a school board are not lia
ble for damages in actions involving negligence 

132Letter to Hugh H. Kreamer, February 16, 1961; 
William M. Ferguson, Attorney General. 

133Letter to Carl Elvin, June 15, 1964; William M. 
Ferguson, Attorney General. 

134rbia .. 

l35Letter to Dorothy Elliott, February 3, 1965; 
Robert C. Londerholm, Attorney General. 
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of such district ... 136 

Neither would the school board bear responsibility for acts 

of school employees: 

The members of a board of education would 
have no personal liability for negligent acts of 
persons employed by the school district who are 
performing governmental functions under the gen
eral direction and authority of the board. In 
Wommack y. Lesh, 180 Kan. 548, the court stated: 

'It also is a general rule that with respect 
to governmental functions 1 a municipal officer 
performing duties strictly public is not liable 
for negligent acts of misfeasance of persons 
employed by the municipality who are under his 
general direction and authority, the rule being 
based. on the ground that the doctrine of 
respond.eat su12erior does not apply under such 
circumstances. 'l37 

The first mention of possible board member liability 

comes in the 1960 and 1961 opinions. In civil defense 

drills: 

The members of boards of education and 
the school superintendent would be liable only 
for their active negligence.138 

G. S. 72-618 provides for transportation of students 

to school activities of educational importance. The statute 

ends with: 

All pupils so transported shall be deemed 
under school control and discipline and shall 
in every case be accompanied by suitable school 

136Letter to J. K. Moseri August 26, 1941; Jay S. 
Parker, Attorney General. 

lJ?Letter to James H. Rexroad, May 8, 1958; John 
Anderson, Attorney General. 

138Letter to Hugh H. Kreamer, February 16, 1961; 
William M. Ferguson, ~ttorney General. 
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officials and instructors.139 

The attorney general believes this requirement could result 

in liability for board members who might act as sponsors: 

The last sentence of the above quoted stat
ute would require a school official or instructor 
to accompany students being transported for 
extra-curricular activities. As heretofore 
mentioned, said official or instructor would be 
liable for damages or injuries occssioned by 
his negligence on such occasions.l~O 

The largest number of attorney general opinions pertain 

to transportation. There is no liability mentioned for the 

school district and little liability for board members. 

A school district or the members of a school 
board are not liable for damages in actions 
involving negligence of such district; however, 
there is always the possibility that the driver 
of the bus might be personally liable for any 
negligent acts in connection1with the operation 
of such school conveyanoe.l~ 

On senior class trips sponsored by the school following 

their graduation, "no liability rests upon the district." 

Should an injury occur under the circum
stances apprehended in your letter, liability 
would rest on the individual whose negligence 
or other wrongful conduct was the proximate 
cause of the injury. However, this negligenc~ 
would not be imputed to the school district.1~2 

It may. be desirable to have a signed statement from 

parents of children who are going on school sponsored trips 

139General Statutes of Kansas,~' G. S. 72-618. 

140Letter to L. Carl Cox, June 6, 1960; John Anderson, 
gttorney General. 

l41Letter to J. K. Moser, August 26, 1941; Jay S. 
Parker, Attorney General. 

142Letter to Charles L. Williams, March 25, 1952; 
Harold R. Fatzer, Attorney General. 



in school owned vehicles but: 

... I doubt that such a consent would serve 
to relieve persons responsible for injuries to 
the child from liability. I doubt that the act 
of the narent under those circumstances would 
be cons}rued to prejudice the rights of the 
child.l'-1'3 
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The signed statement of consent to go on the activity "would 

not be binding on the child." However, it still should be 

obtained since "such a release ... indicates that consent has 

been given and for this reason would be d.esirable. 11144 

'Where a school bus had an accident that injured a 

passenger and a third party and the driver is guilty of 

ordinary negligence: 

•.• municipal corporations in the perform
ance of governmental functions are not liable 
for the torts of their employees. Regarding 
the liability of the driver of the school bus, 
we are unable to find any Kansas case specif
ically dealing with drivers of school buses. 
However, ••• decisions of the Supreme Court of 
Kansas recognize the liability of municipal 
employees for their own acts of negligenoe.145 

The legislature appears to have given a qualified 

consent for action against the school district in certain 

instances: 

A school district acting by its district 
board may waive the governmental immunity from 
liability for any damage by reason of negligent 
operF.1tion of a school bus by an officer, agent 
or employee of the school district when acting 
within the course of his employment. However, 
it must be observed, this immunity is waived 

143rb1d. 

144Letter to Eugene B. Oates, May 31, 1961; William 
M. Ferguson, Attorney General. 

145rnteroffice Memorandum, March 19, 1953. 



only to the extent of the amount of the insurance. 
(See 12-2603, 1957 Supp. to G. S.) .146 
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Where the school board contracts to have its students 

transported by an outside agent or company, there is no 

liability to the district or the board members. 

We believe the school board. members 1 also 
the school district itself, is immune from 
liability and cannot be sued unless it has4 waived its immunity by ... (G. S. 12·~2603) .1 7 

A school district does not have legal right to rent 

school buses to a city for summer recreational purposes. 

School district powers are limited to those based on 

statutory enactments: 

School districts have only such power to 
use transportation facilities as may be found in 
the statutes ... We are not aware of any s ta tu te 
which would authorize a school district to rent 
school buses to a city recreation commission and 
in the absence of authority therefore, it is our 
opinion that suag a rental arrangement would not 
be authorized .1 

If injury occurs on a class project such as driver's 

training or vocational agriculture trips, the same princi-

ples used for bus transportation would hold. Legal 

liability would not change. The school district has author-

ity to do such activities as an educational endeavor but in 

any case: 

The school activities enumerated in the ... 
statute are not to be considered exclusive of 

146Letter .. to Harold Pellegrino, June 9, 1958; Stanley 
Taylor, Assistant Attorney General. 

147Ibid. 

148Letter to Glenn F. Mitchell, January 25, 1960; 
John Anderson, Attorney General. 



other type of school activity, and the result 
would not be changed if the transportation was 
being provided for a class project such as a 
driver's training or vocational agriculture 
course ... 149 

The adequacy of an insurance policy is a matter for 

school determination since: 

Policies of insurance are contractual in 
nature and whether adequate protection was 
afforded. under such policies of insurance would 
depend upon the terms and provisions of the 
policy or policies involved and the limits of 
the coverage.150 

SUMMARY 
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The school district, in Kansas, has not appeared in the 

courts in the field of torts to any great extent, but there 

are indications that would point to greater activity. Mass 

transportation of pupils to centralized educational facil-

ities, multiplication of vocational courses, additional 

student growth, increased emphasis on physical educational 

activities and many other increased responsibilities add to 

the chance of bodily injury. 

The Kansas Supreme Court has held that school districts 

are agencies of the state created to furnish a governmental 

function of the state t~ a local area. They have been held 

to be quasi-municipsl corporations, not true municipalities 

in the same sense that cities are municipalities. Kansas 

court decisions hold that quasi-municipalities do not have 

149Letter to Eugene B. Oates, May 31, 1961; William 
M. Ferguson, Attorney General. 

150Ibid. 



110 

liability in tort since they are state agencies with state 

governmental responsibility. 

Kansas Supreme Court decisions have adhered to the gmr

ernmental immunity rule for school districts although the 

court has accepted two changes in the idea of non-liability 

for school districts by making them liable for the creation 

and maintenance of nuisance and by recognizing the distinc-

tion between governmental and proprietary functions and 

stating that school districts would be liable for tortious 

acts resulting from proprietary acts. 

School districts have been held not liable by the 

Kansas Supreme Court for the breach of public duty or 

neglect or wrong of public officers unless the liability 

is statutorily imposed. Governmental immunity holds for 

ultra vires acts. Respondeat superior does not apply to 

school districts. However, school districts may not create 

or maintain a nuisance and they may be held liable for 

tortious acts comrni tted in proprietary functions. School 

districts are not liable for libelous statements appearing 

in school publications. Extra-curricular activ-i-ties, if 

authorized by the school board, are grnrernmental functions. 

Civil defense practice is exempt from liability by statute. 

The Workmen's Compensation Act is the only statute 

that expressly imposes liability for injur'ies upon the 

school district. Workmen's compensation insurance is a 

permissive statute for school districts. 

School districts have the right to purchase motor ve

hicle liability insurance, driver's liability insurance, 
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and medical payments insurance to benefit officers, 

employees, and passengers transported by school district 

vehicles. Purchase of transportation liability insurance 

does not waive the immunity of the district. 

Purchase of liability insurance, other than that for 

motor vehicles, is not expressly a.llowed by statute and, 

111 

if purchased, may be considered an ].ltra vires act. School 

districts may not buy liability insurance to cover teachers 

nor defend them in court for their negligence. Injury· claims 

by students may not be paid by the school district. 

School districts may take their graduates on a senior 

class trip and maintain immunity. Parentally signed permits 

to participate in these or other school activities apparently 

does relieve the sponsor's responsibility to the parent but 

not to the student; immunity would still hold for the school 

district. 

According to an opinion of the Kansas Attorney General, 

there is no statutory authority for school districts to 

supervise children on the way to and from school. School 

districts have no legal authority or responsibility to 

furnish school patrols and, although approved under certain 

conditions, any regulations for traffic control is the 

responsibility of the city and not of the school district. 

The Kansas Supreme Court has determined that cities are 

not liable for activities on school district grounds. 

Foreign school districts using Kansas highways have 

been permitted the defense of governmental immunity or ultra 

vires for claims based on negligence. 



CHAPTER V 

ILLINOIS SCHOOLS AND TORT LIABILITY 

Illinois, in the past, hes hed the protection of 

governmental immunity for its schools. In 1959~ this immu

.ni ty ceased at the ·bime of the Moll tor• y .. !s.1?.1geland. Comm.:gni ty 

Unit School District case when the Illinois Supr•eme Court 

found. the common law doctrine "unsound and 1.frtjust under 

present co.nd i tions" and. Award ea. a personal in.jury damage 

claim to a student upon a complaint alleg.:lng negligent bus 

operations of the school district. 

The purpose of the chapter is to trace the chain of 

events in the development of governmental immu.ni ty for 

Illinois school districts and the later abrogation of the 

doctrine. Data were secured through an investigation of 

the constitution, statutes, and court cases. The informa-

tion is summarized at the end of the chapter. 

SCHOOL STRUCTURE IN ILLINOIS 

Authority for the establishment of a public school 

system comes from the constitution and the legislature of 

the state of Illinois must maintain them at public expense. 

The General Assembly of the state shall provide a "thorough 

and efficient system of free sehools whereby all children 

112 
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of this State may receive a good common school education. 11 1 

Articles VIII, Section 1 of the Constitution becomes: 

•.. a mandate to the legislature to exercise 
its inherent power to carry out a primary, 
obligatory concept of our system of govern
ment, 1. e., the children of the State are 
entitled to a good common-school educa~ion, in 
public schools, and at public expense. 

A constitutional requirement that the legislature pro-

vide a free school system is not a grant of power, but a 

limitation thereon.3 The constitutional provisions relative 

to free public schools are mandatory on the legislature.4 

The constitution commands the legislature to provide a fair 

and effecient system of schools which mus t be free and which 

must be open to all equally.5 A primary purpose of requir-

ing the maintenance of a common school system is to increase 

the usefulness of the citizens of the state.6 

There is no constitutional limit placed on the rights 

and powers of the legislature to form school districts or 

as to the agencies that the state shall adopt to provide 

the system of free schools .? Fundamental law directs the 

1cons titution of Illinois, Article VIII, Section 1, 
~mith-Hurd Illinois Annotated Statutes (St. Paul, 1964), 
p . 197. 

2People v. Deatherage, 81 N.E. (2d ) 581, 586 (Illinois, 
1948) .- -

3Fiedler y. Eckfeldt , 166 N.E. 504 (Illinois, 1929). 

4People 

5People 
District, 71 

y. Young, 139 N.E. 894 (Illinois, 1923). 

v. Barrington Consolidated Hfgh School 
N.E. (2d ) 86 (Illinois, 1947 . 

6People v. Reei , 176 N.E. 284 (Illinois, 1931). 

7McLain v. Phelps, 100 N.E. (2d) 753 (Illinois, 1951) . 
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General Assembly to set up a free school system and it may 

use any agency or means necessary to provide and guide the 

schools.8 

The conduct and maintenance of schools is a govern

mental activity and has a long history. "The first 

legislative expression in regard to schools" in Illinois 

was in the Ordinance of 1787, which declares that: 

Religion, morality, and knowledge being 
necessary to good government and the happiness 
of mankind, schools and the means of educBtion 
shall forever be encouraged.9 

Legislative discretion decides the mode of organization 

of the free schools .lo Maintenance and preservation of a 

thorough and efficient system of free schools is a public 

and governmental function in Illinois and is delegated to 

a municipality only that it may be more effectively exer

cisea.11 The legislature may confer authority on the 

agency having charge of the management and conduct of 

public schools to provide reasonable rules and regulations 

to maintain the schools.12 

Authority for establishment and continuance of a pub

lic school system is derived from the constitution and the 

8§.12§...!ght y. People, 87 Ill. 595 (1877). 

9scown v. Czarnecki, 106 N.E 276, 279 (Illinois, 
1914). -

lOPlummer v. Yost, 33 N. E. 191 (Illinois, 1893) . 

llpeople y. Jackson-Highland Building Corporation, 
81 N.E. (2d) 578 (Illinois, 1948). 

12sutton v. Board of Education, 138 N.E. 131 (Illinois, 
1923). -
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legislature is required to maintain public schools at public 

expense.13 Subject to constitutional restrictions, the 

state legislature has authority to pass any act which may 

in its opinion seem wise.14 The legislature has supreme 

power over public corporations and may divide, alter, en-

large or abolish them as it pleases.15 School districts and 

their inhabitants have no contracted or vested rights in 

the existence of school districts or in their territory or 

boundaries.16 Unless constitutionally restricted, the 

legislature is ch8rged with the duty of declaring publici 

policy .17 

SCHOOIS AS STATE AGENCIES 

The state legislature has plenary power to provide for 

the creation of school districts.18 From time to time, the 

legislature may, in its discretion, increase, modify or 

abrogate the powers of school districts. 1 9 School districts 

are involuntary political divisions of the state organized 

13w11son v. Board of Education 84 N.E. 697 (Illinois, 
1908) . - --- - i 

14People y_. Wood, 104 N.E. (2d) 800 (Illinois, 1952). 

15People y_. Co~, 119 N.E. 335 (Illinois, 1918}. 

16~olan y. Whitney, 109 N.E. (2d) 198 (Illinois, 1952). 

17Hankenson v. Board of Ed.ucationi 146 N.E. (2d) 194 
(Illinois, 1957).- ~ 

18People y. Newman Schoo]: District~ 115 N.E. (2a.) 606 
(Illinois, 1953). 

19Keime y. Community High School District, 180 N.E. 
858 (Illinois, 1932). 



for public advantage.20 School districts are arms of the 

legislative branch of government.21 
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Because education is a state fUnction, school districts 

and their governing bodies are agencies of t he state to 

perform a state or governmental function.22 Public school 

officers are state officers or public officers of the state 

government.23 Members of the board of directors of a school 

district are agents appointed by sta tute to carry out ad-

ministrative actions of the schools in general and have no 

powers except such as are conferred by legislative act or 

as may arise by necessary implication and, generally, 

doubtful claims are resolved against them.24 

TRUE OR QUASI-MUNICIPAL CORPORATIONS 

Quasi - municipal corporate powers are more limited than 

those of incorporated cities and towns .25 School t ownships 

were created and continued only for school purposes and not 

for the purpose of exercising the ordinary fUnction of 

20scown v. Czarnecki, 106 N.E. 276 (Illinois , 1914 ) o 

21Board of Education v. County Board of School Trus t eee ~ 
142 N.E. (2d)-r;;42 (Illinois, 1957 ) . 

22oarrison v. Communi.!l: Consolida ted School Distri ct, 
181 N.E. (2d) 360 (Illinois, 1962). 

23People v. Peller, 181 N.E. (2d) 376 (Illinois , 
1962) . 

24Yeates y. School Directors , 26 N.E. (2d ) 748 
(Illinois, 1940) . 

25stevens v. St. Mary's Training School , 32 N.E. 96 2 
(Illinois, 18931 . 



government.26 School districts are not municipal 

corporations; they are corporations for school purposes 

only27 and are quasi-municipal corporations.28 

SCHOOL TORTS IN COURT 

An early personal injury claim against a city was 

a. enied and the court commented: 

We are satisfied, on principle and au
thority, the town of Waltham was not liable 
on this action at common law, and none has 
been given by statute.29 

However, this belief changed and cities were later held 

liable for certain bodily injury claims.JO 

The court in Elmore y. Drainage Commissioners, after 
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citing liabilities for cities and towns, upheld nonliability 

for quasi-municipal corporations: 

In regard to public involuntary quasi-· 
corporations, the rule is otherwise~ and there 
is no such implied liability imposed upon 
them .•• there is no responsibility to respond in 
damages in a civil action for neglect in the 
performance3£f duties, unless action is given 
by statute. 

26People v. Board of Education, 99 N.E. 659 (Illinois, 
1912) . 

27People v. Trustees of School District~ 78 Ill. 126 
(1875). 

28Chica~o City Bank and Trus~ Co. v. Board of 
Education, 5 N.E. (~498 (Illinois, 1944). ~ 

29waltham y. Kemper, 55 Ill. 346, 351 (1870). 

JOc 1 p:: of Chicago y:_. Board of Education 1 243 Ill. 
App. 327 1927). 

31 Elmore v. Drainage Commissionersi 25 N.E. 1010 
(Illinois, 1890). 



The decision then went on to describe the reasons for 

nonliab 111 ty: 

The nonliability ... is placed upon these 
grounds: That the corporations are made such 
nolens volens; that their powers are limited 
~nd specific; and that no corporate funds are 
provided which can, without express provision 
of law, be appropriated to private indemnifica
tion. Consequently, the liability is one of 
imperfect obligation, and no civil action lies 
at the suit of an individual for non-performance 
of the duty imposed.32 
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An early school tort concerned alleged slanderous 

statements by the school board in the Bar th y. Hanna case . 

Statements charging a teacher with immoral conduct with her 

pupils were made by the president of the school board to 

other directors in the presence of third persons. State

ments of this type are conditionally privileged. Howev er , 

in this instance, the statements were heard by more people 

than duty necessitated and the president w2s held liable.33 

The first bodily injury action against a school dis 

trict came in 1898. A workman was killed during the 

construction of a school building and his heirs sued alleg

ing negligence by the city and the board of education in 

failing to provide proper safeguards for use by the work

men. The city was not held liable on the basis that it was 

not responsible for acts of the board of education. Neither 

was the school district liable since "it is perfectly clear 

the declaration disclosed no cause of action against the 

board of education." 

32Ibid., p. 1011. 

33sarth v. Hanna, 158 Ill. 346 (1896 ) . 



... (The) board is a quasi-corporation 
created nolens volens by the general law of the 
state to aid in the administration of the state 
government, and· charged, as such, with duties 
purely governmental in character ... It is simply 
an agency of the state ... The state acts in its 
sovereign capacity, and does not submit its ac
tion to the judgment of courts, and is not liable 
for the torts or negligence of its agents, and 
corporations created by the state as a mere agen
cy for the more efficient exercise of governmental 

· functions is likewise exemptea for the obligation 
to respond in damages, as master, for the negli
gent acts of its servants to the same extent as 
is the state itself, unless such liability is 
expressly provided by statute ... 34 

In 1927, the city of Chicago was sued for personal 

injuries due to negligent conditions of a sidewalk around 
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a coal shute leading into a school building. The plaintiff 

collected from the city. Chicago then brought suit against 

the boara. of education stating that the school board had 

possession of the premises and should be responsible for 

the costs. The court first stated the general rule that: 

•.. a school district or a school board is 
not ... subject to suit in tort for personal in
juries. There are two reasons for this rule, 
first, that a school board acts nolens yolens as 
an agent of the state, performing a purely public 
or governmental duty imposed upon in by lawi for 
the benefit of which it receives no profit or 
advantage; second, since the property which it 
possesses is held in trust, the payment of ju.dg~ 
ments in tort would amount to a diversion or, in 
some cases, a destruction of the trust. Such is 
the general rule.35 

That this rule had changed in some jurisdictions was recog

nized by the court with the comment that: 

34Kinnare v. Chicago, 49 N.E. 536, 537 (Illinois, 
1898). - . 

3 .501 t:y of Chic_§RQ y. Board of Education, 243 Ill. 
App. 327, 329 (1927). 



The contrary rule seems to obtain in 
E·ngland. {See Crisp v. Thomas, {1890) 63 L.T.N.S. 
756) . New York seems to have modified the gen
eral rule in iahrman y. Board of Education, 187 
N. Y. 331 ... 3 
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However, the board of education was not liable to the 

city since "the Supreme Court of Illinois has never departed 

from the general rule, but on the contrary it has rigidly 

adhered thereto. 0 37 

In an action for personal injury damages received on 

school property as the plaintiff attended a church society 

entertainment, the plaintiff alleged negligence on the part 

of the board of education and that they were engaged in a 

proprietary act in renting the school property for revenue 

purposes. In disposing of these questions, the court said: 

It matters not whether the charge ... was for 
the use of the auditorium or a mere incidental 
charge to reimburse the board of education for 
light, heat, etc., or whether it was purely for 
prof 1 t. If it 11,ias the former, we think it W8S 

within the power of the board in connection with 
its governmental function. If it was for the 
latter, then it was beyond the power of the 
board. In either c,gse, no liability would attach 
to the board of education on account of the injury. 
Where governing bodies of municipal corporations 
engage in unauthorized enterprises, the corpora- 8 tion cannot be made liable for resulting damages .3 

On negligence, the court restated the immunity doctrine: 

... quasi-corporations ... (have) no respon
i:.::ibility to respond in damages in a civil action 

36Ibid. 

37rbid., p. 329. 

38Lincke v. Moline Board of Education, 245 Ill. App. 
459, 464 (1927). 



for neglect in the performance of duti~s, unless 
a right of action is given by statute.J9 

l21 

Owners of property adjoining a Chicago high school site 

commenced construction of a new building in February, 1928. 

The board of education instituted condemnation of the 

adjoining property by eminent domain on the first of March. 

Condemnation proceedings were dismissed by the court in 

July. Action was then brought against the boBrd of educa-

tion on the grounds that condemnation had not been dismissed 

in a reasonable time. The court reiterated the govern

mental immunity rule and refused damBges in this case.40 

Action was instituted against the Chicago Board of 

Education in a group of suits over bre$ch of duty concerning 

payment of tax anticipation warrants issued in 1929. The 

board was held not liable for breach of duty of 1 ts of'fi

cers41 even when it involved a wrongful use of tax money.42 

School districts are not subject to recovery suits: 

If any actual wrongdoing was committed ... 
it was by the board of education, and we have 
held that it is a quasi-municipal corporation, 
not subject to liability to individuals injured 
by the tortious conduct of its officers or 
servants.Lf.3 

39rbid. 

40Lindstrom v. Board of Education, 162 N.E. 128 
(Illinois, 1928) .~ 

41Leviton v. Board of Education, JO N .E. (2d) 497 
(Illinois, 1940). ~ 

42chicago Cify Bank & Trust Co. v. Board of Education, 
54 N.E. (2d) 498 Illinois,~Ij:)-. ..-

43schreiner v. Board of Education, 92 N.E. (2d) 133, 
141 (Illinois, 1950) . 
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In 19.52, Loeb y_. Boa.rd· of Eaucation wa.s considered by 

the federa.1 court where the board was held liable for breach 

of duty for the tax anticipation wa.rrants. The court stated: 

The court has considered the defendant 
board's contention that it is a quasi-municipal 
corporation and cannot be held liable for the 
torts of its officers. It is sufficient for the 
court to comment that this doctrine cannot be 
extended to protect a quasi-municipal corpora
tion, or any other public body in retaining 
unjust enrichment which is obtained as a renH1t 
of a legal fraud, as was done.in this case. 

Even though the courts usually follow precedent in 

rendering decisions, they need not do so where proceedings 

and facts are different because of changing times. The case 

of Moore y_. :Moyle is a chari ta.ble institutional immunity 

case. However, the Moore y. Moyle decision was cited as the 

basis to permit recovery for personal injuries in the public 

school case of Thomas y_. Broadlands. The court pointed out 

that "the law is not static" and must "justify its existence 

as protector of the people~" 

Moore sued to recover damages for personal injuries 

received during a physical education class at Bradley 

University in 194·0. The court allowed recovery and stated: 

We are of the opinion there is no justi
fication for absolute immunity if the trust is 
protected, because that has been the reason for 
the rule of absolute immunity. Reason and jus
tice require an extension of the rule in an 
attempt to inject some humanitarian principles 
into the abstract rule of absolute immunity.45 

44u:,eb v. Board of Education, 103 F. Supp. 876, 880 
(1952) .-.. -. - - - . 

45Moore y_. Moyle, 92 N.E. (2d) 81, 86 (Illinois, 1950). 
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The decision, in Moore x.. Moyle, that chari ta.ble 

institutions are subject to tort liability, to the extent 

that liability insurance is available to protect the trust 

fund, was later to be used in allowing recovery from public 

school districts in Illinois. 

s·chool bus drivers have a duty to exercise extraordi

nary or the highest degree of care for the safety of the 

pupils being transported to and from school. This pro

nouncement came in a 1951 case charging a bus driver of a 

private carrier under contract to a school district with 

negligence. The use of mere ordinary care is not enough and 

it makes no difference whether the bus is operated as a 

common carrier or a private carrier. The court explained: 

We do not deem it to be controlling whether 
the defendant was a common ca.rrier or a private 
carrier, for it is our opinion from the facts in 
this case that it was the duty of the defend
ant to operate the bus with the highest degree 
of care con~1stent with the practical operation 
of the bus.46 

The question before the court in Thomas y. Broadlands 

School District was whether a school district that carried 

liability insurance should be held liable for damages even 

though the insurance company had agreed to reimburse the 

district for any judgment obtained against it. A main 

basis of the governmental immunity doctrine is that no 

funds are available to pay damages and that educational 

moneys are for only one usage and may not be diverted for 

46van Cleave v. Illini Coach Co., 100 N .E. ( 2d) 398, 
399 (Illinois, 1951). 



other purposes such as the payment of damage claims. The 

court also had to decide if the purchase of liability 

insurance was a legitimate expenditure of school funds. 
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In other words, the court was faced with the question of 

deciding whether insurance destroys the common law reasons 

for school district immunity from liability suits, 

In the Thomas y. Broadlands case, a child was injured 

on the school playgrounds. The plaintiff brought suit a

gainst the school district alleging negligence of the 

supervising teachers which resulted in the loss of one of 

the child's eyes. The district used the usual defense of 

governmental immunity through the exercise of governmental 

functions to show that it was not liable for the negligent 

acts of its teachers. Counsel for the child expressly 

agreed to limit the collection of any ,iudgment which might 

be rendered in their favor to the amount of insurance 

carried by the district. The court stated: 

... absent the question of insurance, the law 
in Illinois is clear that a School District, as a 
quasi-municipal corporation, aij not liable for 
injuries resulting from tort. r 

Taking up the slm.ilarities between cheritable institutional 

immunity to governmental immunity, the court noted that: 

... the doctrines of charitable immunity 
have had considerable effect on the doctrines 
pertaining to municipal immunity. The charity 
cases ... have often turned on the I trust fund I 

theory ... which is similar to the 'tax fund 1 

theory ..• Thus law first intended for private 

47Thomas v. Broadlands School District, 109 N.E. (2d) 
636, 6J7(Illinois, 1952). ---



charities4has influenced branches of the public 
services. 8 
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The court felt thAt, if the Moore y. Moyle case was to 

influence the Thomas suit, it must be shown that liability 

insurance affected the case in a way "similar to that in 

which the reason" for charitable liabil ity was influenced. 

The court concluded that it did influence it and: 

... there is no justification for absolute 
immunity if the public funds are protected ... 
Liability insurance, to the extent thPt it protects 
the public funds, removes the reason for, and 
thus the immunity to, suit. The reasoning of the 
Supreme Court in the Moore case, supra, applies 
with equal force to the question before us. If 
the publ ic funds are protected by liability 
insurAnce, the justification ~nd reason for the 
rule of immunity are removea.49 

The Thomas y. Broadlands decision removed school dis

trict immunity to the extent of the district's liability 

insurance and allowed recovery to this amount. 

Tracy v. Davis was an action against a trucking corpo-

ration and a school district for personal injuries sustained 

in an auto-bus-truck accident. Plaintiff contended negli

gence on the part of a school district employee while the 

district asked dismissal on the grounds of governmental 

immunity for torts of its employees. The complaint did not 

allege that liability insurance existed although t he defend

ant school district's brief did mention this fact. The 

federal court stated: 

4Brbid., p . 638. 

49Ibid., p. 640. 



The proposition of law is should a tort 
action against a school district be dismissed 
when no allegation is made in the complaint that 
the school district has insurance, or other 
means of paying the sought judgment without 
impairment of its public funds . .50 
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01 ting the Thomas _y. Broadlands case and its usage of 

the decision of Moore _y. Moyle, the court commented that: 

The reason for tort immunity of a school 
district, a quasi-municipal corporation, is sim
ilar to that of a charitable corporation and the 
same rules of law apply to each ... In the case 
of the school district, it is based upon the 
protection of public funds and in the immunity 
of the charitable corporations, it 1f grounded 
upon the protection of trust funds,5 

A decision was entered for the plaintiff with the 

caution that a "judgment against charitable institutions 

or quasi-municipal corporations may be obtained, if there 

are assets, such as insurance, availfible to pay judgment, 

but it should be limi tea as to collection. 11 

The court concludes thet the rule is that 
immunity exists agAinst dissipAtion of public funds 
in paying a tort judgment, but it is not a defense 
to a tort action. This is just and reasonable. 
An individual injured by the tortious act of a 
quasi-corporation or a chpritable institution 
Rhould not individually suffer his loss where there 
is a source of funds other than public funds or 
trust funds, from which the judgment is paid,52 

The sequence becomes clear that Moore y. Moyle intro

duced the concept of liability to charitable institutions, 

provided trust funds were protected, and this case influ

enced the decision in Thomas v. Broadlands School District 

50Tra_QX v. Davis, 123 F. Supp. 160, 161 (1954). 

51 Ibid . , p . 16 2 . 

52rbid., p. 163. 
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where insurance protection to school district tax funds 

existed and was alleged in plaintiff's case brief. Tracy y. 

Davis extended this idea since no allegation of protection to 

tax funds was made by the plaintiff although existence of 

insurance was mentioned in the defendant's case brief. 

In the Molitor y. Kaneland case, a minor, through his 

father, brought action against a school district for in

juries received in a school bus accident resulting from the 

alleged negligence of the driver. Originally, the suit was 

brought by the four Molitor children and four others. In 

trial court, the school board. asked for dismissal and was up

held. There was no way of knowing if the dismissal would be 

upheld by the Supreme Court of Illinois so one of the cases 

was arbitrarily selected for expedition through the courts 

so that a quick review could be had. Plaintiff contended 

that dismissal violated his constitutional rights and on 

this basis the Supreme Court accepted it for immediate con

sideration. Their decision was that no constitutional rights 

were involved and the case was assigned to appellate court 

for hearing. 

The Appellate Court took up the case on the basis of 

previous decisions in similar cases and noted that there was 

"no allegation of the existence of insurance or other non-

public funds for the payment of a judgment. 11 This had been 

left out on purpose according to the counsel of the plain

tiff. Commented the court: 

It is conceded that the inclusion of ... an 
allegation in the instant complaint that the 



district carried liability insurance as shown 
by the abstract, would make a good complaint to 
the extent of such coverage. However, plaintiff 
states that he purposely omitted such an allega
tion from his complaint in this case.53 
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Appellate court decided against the plaintiff and stat-
, 

ed that: 

Absent the existence of a statute expressly 
providing for tort liability or an allegation of 
the existence of insurance or other nonpublic 
funds for the payment of a judgment herein, we 
conclude that the law in Illinois is clear that 
a school district is not liable for injuries 
resulting from tort ... 54 

In the Molitor cases, plaintiff recognized the common 

law rule of immunity but asked the court to abolish it. 

Counsel for the plaintiff knew of the rule concerning lia

bility insurance and understood that he could collect 

damages if he .chose to use it. Plaintiff chose not to use 

the insurance rule and the Supreme Court was faced with a 

need to .re-examine the governmental immunity doctrine as 

it applied to all school districts. 

The Supreme Court stated the question of the case in 

this manner: 

.•• in the light of modern developments, 
should a school district be immune from lia
bility for tortiously inflicted personal injury 
to a pupil thereof arising out of the operation 
of a school bus owned and operated by said 
school district?5) 

53Molitor v. Kaneland Community Unit School District, 
155 N.E. {2d) 81+1,-842 (Illinois, 195~ 

54rb id • , p • 844 . 

55Molitor v. Kaneland Community Unit School District, 
163 N.E. (2d) 89, 90 (Illinois, 1959)-.-
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Tort immunity had not been re-examined by the supreme 

court for many years, according to the transcript of the 

case. The court noted that extensive consideration had been 

given to the doctrine during that time by authors and text-

book writers and that it was "almost unanimously" condemned 

by these legal wr•i ter•s . 

. Tort law in Illinois had been the object of dis

satisfaction by the General Assembly, said the court. 

Dissatisfaction was expressed by passage of the Workmen I s 

Compensation and Occupational Diseases Act. A Court of 

Claims Act had made the state liable for damages in tort for 

negligent acts. Cities had been made liable for various 

negligent acts or unsafe conditions due to negligence. 

Illinois courts classified municipal activities into govern

mental and proprietary functions and instituted full liability 

in tort under prop11 ietary functions and instituted full 

immunity in tort under governmental functions. 

It is a general rule of law that liability follows 

negligence. The court commented that the governmental im

munity doctrine runs counter to this belief and asked: 

What reasons, then, are so impelling as to 
allow a school district, as a quasi-municipal 
corporation, to commit wrongdoing without any 
responsibility to its victims, while any indi
vidual or private corporation would be ca::J,.led to 
task in court fo1• such tortious conduct? .5b 

Reasons for governmental immunity were taken up one at 

a time and discussed by the court. It was noted that under 

o-/ .J . 



statute a school district was permitted to take out 

insurance. This meBnt, said the court, that each school 

district could decide its liability for tortious acts: 

... a person injured by an insured school 
district bus may recover to the extent of the 
insurFlnce, whereas, under the Kinnare Doctrine, a 
person injured by an uninsured school district 
bus can recover nothing at all.57 
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Noting that the doctrine of immunity was "a survival 

of the medieval idea that the king can do no wrong," the 

court reasoned that the doctrine could no longer be de

fended on this ground since "the Revolutionary War had been 

fought to abolish that divine right of kings." 

Another main reason advanced in support of the govern

mental immunity doctrine is II the protection of public funds 

and public property." This is archaic too, said the court, 

since it is based on the idea that "it is better for the 

individual to suffer than for the public to be inconven-

ienced II and: 

We do not believe that in this present 
day and age, where public education constitutes 
one of the biggest busines ses of the country , 
that school immunity can be justified on the 
protection of public funds theory ... To predi
cate immunity upon the theory of a trust fund 
is merely to argue in a circle, since it as
sumes an answer to the very question at issue, 
to wit, what is an educational purpose?58 

In commenting further on the C8se, the court believed 

that abolition of the doctrine would tend to decrease the 

frequency of bus accidents. "School districts will be 

57Ibid., p. 92. 

58 Ibid . , p . 94 . 
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encouraged to exercise greater care" in the use of policies 

of bus operation, insurance policies and employee selection. 

To the contention that the legislature and not the 

courts should change the law 1 11 if indeed it should be 

changed, 11 the court answered by pointing out that the doctrine 

was judge or court made and that the courts not only have 

the power but the duty to abolish it. Quoting from Pierce 

y. Yakima Valley, the court stated "we closed our court

room doors without legislative help, and we can likewise 

open them. 11 59 

Finally, the court took up stare a_ecisis and noted 

that the use of precedent is not inflexible and that a 

court need not follow it blindly. Instead 1 when it appears 

that: 

... public policy and social needs require a 
departure from prior decisions, it is our duty as 
a court of last resort to overrule those decisions 
and establish a rule consonant wit~ our present 
day concepts of right and justice. 0 

The other children, who were plaintiffs in the original 

a ct ion with Thomas Molitor, were he;:ud by the appellate 

court in 1961. This court decided for the school district 

since the supreme court decision "does not have retro

spective or retroactive application to cases" occurring 

59Pierce y. Yakima Valley Memorial Hospital, 260 P. 
(2d) 765, 774 (Washington, 195.3). 

60Molitor y_. Kaneland Community Unit School District 1 

163 N.E. (2d) 89, 96 (Illinois, 1959). 
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earlier than December 16, 1959, ttthe date that the opinion 

in the Thomas Molitor case was filed."61 

In 1962, these children appealed to the supreme court 

for relief for their injuries. The court enlarged upon its 

earlier decision: 

Because the Thomas Molitor appeal was treated 
by the parties as a test CPse for determining 
which ruling should ultimately be made, we hold 
the cou~ts in question should not have been dis
missed.62 

Thus the court permitted the application of the new rule to 

all those who brought the original action. However, it was 

specifically stated by the court thPt this ruling had no 

effect on other retroactive cases. 

The Price y. York case was an action against a school 

district and a bus driver employee for the alleged negli

gence of each which caused the death of a child who was 

killed when struck by a vehicle as she was crossing the 

highway to board the bus. The court held the defendants not 

liable and stated: 

School district and bus driver did not owe 
a duty to the child to protect her from injury 
while she was walking from her home to the point 
where the bus stopped or would pick her up and 
were under no duty to route the bus so that no 
child using the bus would be required to cross 
the highway to board it.63 

61Molitor v. Kaneland Community Unit School District , 
173 N.E. (2d) 599 {Illinois, 1961). 

62Molitor v. Kaneland Community Unit School District , 
182 N.E. (2d) 145, 147 (Illinois, 196~ 

63Price y. York, 164 N.E. (2d) 617 (Illinois , 1960). 
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a·e-veral cases were br,ought; to the Illinois court for 

personal injury claims in accidents that occurred prior to 

the cut-off date for school immunity as given by the Thom1;ag 

Molitor case. Except for the related claims arising out of 

·the original Molitor case, all were refused on the basis 

that "the doctrine of governmental immunity from tort lia

bility of school districts and boards of education remains 

1n effect as to all cases of action arising prior to 

December 16, 1959.«64 

These actions included claims fo·r per•sonal injury 

sustained by a student in gymnastic activities,65 an injury 

sustained during a dramatic production,66 and an injury to 

a spectator at a football garne.67 

In 1964, a mandamus proceeding was instituted to :re= 

quire state officials to pay an appropriation of $750,000 

from the Motor Fuel Tax Fund to the Kaneland School 

District. The contention by state officials was that they 

had no power to transfer the money. The court a·ii\Tarded the 

w1·i~ of mandamus on t:he basis of legislativ·e action t:aken 
ro 

during the previous legislative session. 00 

361 

701 

64Garrison Y. Board of Education, 181 N.E. (2d) 360, 
(Illinois, 1962-Y-:-

65Terr.J .Y· Mt. Zion School District, 174 N.E. (2d) 
(Illinois, l9bl). · 

~/ 

60Garrison v. Board of Education. 181 N.E. (2d) 360 
(Illinois, 19t52Y:- - . 

67Lu~wig,y. Board of Education, 183 N.E. (2d) 32 
(Illinois, 1962). 

68peo_ple y. Howlett» 195 N .E. (2d) 678 (Illinois, 1964·). 
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A group of children, injured in the same accident as 

the Molitor children and others were injured, brought action 

to vacate their j udgments, set aside jury verdicts, and 

secure a new trial. These requests were based on a conten-

tion of miscarriage of justice since plaintiffs in this 

case received an average claim of only $9,000 while those 

connected with Molitor v. Kaneland received an average claim 

of $90,000. 

Judgments for these plaintiffs were rendered under the 

liability rules of Thomas y. Broadlands and Moore v. Moyle. 

Here, the plaintiffs alleged in their brief that the school 

district carried liability insurance to protect school 

district funds. The court upheld trial courts decision with 

the statement that "they were limited to a recovery not ex

ceeding the insurance coverage."69 

GOVERNMENTAL-PROPRIETARY FUNCTIONS 

Although no case was found that actually held a school 

district liable for tortious acts under proprietary func

tions, the Molitor case, when surveying the background of 

torts for Illinois, implied that they might be liable in a 

suit of this category.70 However , Syllabus 3 of Garrison v. 

~oard of Education states that the distinction 11 is not 

applied to school districts or other quasi-municipal 

69Larson v. Kaneland Community Unit School District, 
201 N.E~. T2dT 865, 868 (Illinois, 19~ 

70Molitor v. Kaneland Community Unit School District, 
163 N.E. (2d ) 89 (Illinois, 1959) . --
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corpor•ations which are mere subdivisions of the state. 11 71 

There are no further cases concerning proprietary functions 

of school districts. One effect of the Molitor case would 

be to remove the need for the distinction. 

SCHOOL STATUTES 

The Illinois legislature took immediate action on 

school liability following the .decision in the Molitor case. 

Chapter 122 of Sections 821-826 were enacted to lay out the 

public policy of Illinois concerning liability for torts by 

public and private non-profit schools. There should be 11 a 

reasonable distribution among the members of the publi~ at 

large of the burden of individual loss from injuries incurred 

as a result of negligence in the conduct of school af

fairs.n72 The statute also states that action must "commence 

within one year from the date that the injury was received or 

the cause ... incurred 11 73 and that notice of such act;!,.on must 

be given the si;ihool district "within six monbhs. 11 74 

Limitations on the amount that might be collected as 

a result of "each separate action shall not exceed $10,000, 

exce:prl; as otherwise provided by law. 11 75 

°'I 
. 71Garrison v. Board of Education, 181 N.E. (2d) J60 
(Illinois, 1962): ~ 

72smith-Hurd Illinois Annotated Statutes (1962), 
p. 429. 

73rb1d., Section 822, p. 430. 

74Ibid., Section 823, P· 430. 

7.5Toid., Section 825, P· 431. 



Transportation insurance statutes were revised to do 

away with the reference to governmental immunity. There 

are no restrictions on the policy so long as it is issued 

by a company licensed to "write insurance coverage" in 

Illinois. The statute reads, in part, that: 

Any school district, including any non-high 
school district, which provides transportation 
for pupils may insure against any loss or lia
bility of such district, its agents or employees, 
resulting from injury or accident to the owner
ship, maintenance or use of any school bus.76 

This would allow the school district to write the size of 

liability insurance policy that the board deemed large 

enough to protect the district. 
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School districts may purchase liability insurance to 

protect against loss by the school district or its officials, 

agents or employees. The statute reads: 

To insure against any loss or liability of 
the school district or any egent; employee, 
teacher, officer, or member of the supervisory 
staff thereof resulting from the wrongful or 
negligent act occurred within or without the 
school building, provided such agent, employee, 
teacher; officer or member of the supervisory 
staff was, at the time of such--wrongful act, 
acting in the discharge of his duties within 
the scope of his employment and/or under the 
direction of the school board.77 

Jnother section allows the board of education to deduct 

from employee salaries to 11participate in provisions for 

insurance protection" but the deduction shall be withheld 

"with the consent of the employee. 11 78 

76Ibid., Section 29-9, p. 510. 

77Ibid., Section.10-22.J, p. 428. 

78Ibid., Section 10-22.3a, p. 429. 
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Workmen's compensation is a school district 

responsibility under Illinois law. The Molitor c~se cited 

the Workmen's Compensation and Occupational Disease Act 

when it surveyed "the whole picture of governmental tort 

law as it stands in Illinois today. 11 79 The a ct "shall 

apply automatically ann without election to the State ... 

school district, body politic or municipal corporation" for 

those activities "which are declared to be extra hazard

ous .BO 

CHARITABLE INSTITUTIONAL IMMUNITY 

Charitable institutional immunity from liability due 

to negligence has played an important part in the stAtus 

of governmental immunity in Illinois. The influence of 

charitable and governmentpl immunities upon each other may 

be seen in the decisions of several cases. The public 

school cases of Thomas ;!_. BroadlandsBl and Molitor v. 

Kaneland82 discuss Moore v. Moyle,83 a charitable insti-

tution ca se. The earliest charitable immunity case, Parks 

v. Northwes t ern University, stated: 

79Molitor v. Kaneland Community Unit School District, 
163 N.E. (2d) 89, 91 (Illinois, 1959). 

BOsmith-Hurd Illinois Annota t ed Sta tutes (St. Paul, 
19 50) , p . 411-. -

BlThomas v. Broadlands School District, 109 N.E. (2d) 
636, 640 (Illinois, 1952). 

82Molitor v. Kaneland Community Unit School District , 
163 N.E. ( 2d) 89 (Illinois, 1959). --

83Moore v. Moyle, 92 N.E. (2d) 81 (Illinois, 1950). 



But the exemption accorded to charitable 
institutions does not rest alone on the doctrine 
that the state or sovereigp is not liable for 
the acts of its servants.B4 

In this case, a student received. injuries resulting 
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in the loss of an eye through the alleged negligence of one 

of the professors employed by the university. Recovery was 

denied on the basis of no liability for the acts of servants 

or agents, as already mentioned, and on the "no diversion of 

trust funds" theory: 

•.. if this liability were admitted the 
trust funds might be wholly destroyed and 
diverted from the purpose for which it was 
given, thus thwarting the donor's intent, as 
the result of negligeg9e for which he was 
nowise responsible ... 5 

Johnson y. City of Chicago held, in 1913, that: 

•.. a purely charitable corporation is by 
the weight of authority held not liable for the 
torts or neglect of its servants in the per
formance of their dutges in carrying on the work 
of such corporations. 6 

A jury in a lower court brought in a verdict in the 

sum of $45,000 for plaintiff in Maretick y. South Chicago 

Community Hospital, but this was set aside on appeal on the 

basis on no liability to charitable institutions for negli

gence of servants of employees.87 The doctrine of charitable 

84Parks v. Northwestern University, 75 N.E. 991, 993 
(Illinois, 1905). 

85Ibid., p. 993. 

86Johnson v. City of Chicago, 101 N.E. 960, 962 
(Illinois, 1913T. 

87Maretick y. South Chicago Community Hospital, 17 
N.E. {2d) 1012 (Illinois, 1938). 
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immunity was confirmed in Marabia y. Mary Thompson Hospita188 

and Hogan y. Chicago Lying-In Hospital 89 while in Piper y. 

Epstein, the court extended the doctrine so as to preclude 

recovery in tort from the proceeds of liability insurance.90 

Shortly afterward, the court reversed this policy in 

Wendt y. Servite Fathers and directed a judgment against 

the institution because: 

••. a charitable corporation which had 
protected its trust funds from tort liability 
by carrying insurance indemnifying it against 
negligence resulting in injury to others could 
not invoke the defense of immunity.91 

A student injured in a fall while practicing on a 

school installed trapeze in preparation for a school circus 

brought suit against the physical education instructor and 

Bradley Polytechnic Institute (now Bradley University) to 

collect for personal injury due to negligence on the part of 

the instructor. The university carried liability insurance 

covering such risks and other funds were available from 

which e judgment might be satisfied without diminishing the 

trust funds designated for charitable purposes. The court 

first pointed out that: 

The law is not static and must follow a.nd 
conform to changing conditions and new trends 

88Marab:1a v. Mary Thompson Hospital, 140 N .E. 836 
(Illinois, 19231. 

89Hogan y. Ch_icago Lying-In Hospital, 166 N .E. 461 
(Illinois, 1929). 

90P:tper y. Evstein, 62 N.E. (2d) 139 (Illinois, 1945). 

9lwend t v. Servlte Fathers, 76 N. E. ( 2d) 342 (Illinois, 
1947) . -



in human relations to justify its existence as 
a servant and protector of the people and, where 
necessary, n~w remedies must be applied where 
none exist.9 

The court then held: 

The immunity from liability of a charitable 
corporation for torts committed by its employees 
and agents is not absolute but extends only to 
the protection of trust property; hence when it 
appears trust funds will not be impaired or 
a.epleted by enfo~.cement of a judgment, a tort 
action will lie.'1) 
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Farral ~· St. Mary's Hospital, a 1962 suit for damages 

by a patient alleging negligence, affirmed the policy of 

allowing liability only to the extent of liability insurance 

carried by the institution.94 

SUMMARY 

The constitution makes support of an educational system 

-mandatory to the legislature in Illinois. Plenary power is 

exercised by the legislature and it designates who or what 

agency shall have direct control over schoolri. Thus school 

districts are state agencies and classed as quasi-municipal 

corporations with their main reason for existence being the 

maintenance of education for its citizens. 

Immunity for quasi-municipal corporations was based on 

two main reasons: the creation of schools nolens volens and 

on the idea of no diversion of tax funds from its designated 

92Moore ~· Moyle, 92 N.E. (2d) 81, 86 (Illinois, 1950). 

9.3Ibid., p. 86. 

94Farral v. St. Mary's Hospital, 187 N.E. (2d) 15 
(Illinois:--I962) .-
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purpose. Until the time of the Thomas y. Broadlands case, 

school district immunity had been upheld for negligence in 

safeguarding working conditions of employees, in proprie

tary actions, in condemnation cases, in pupil accidents and 

in breach of duty by school officials. 

Liability for personal injuries for public schools was 

first instituted in Tho.!!!.§.§. y. Broadlands to the extent that 

public funds and property were protected by insurance or if 

non-public funds could be shown to exist. The plaintiff's 

claim must allege the existence of this protection to the 

public funds and property or even a good claim would be 

denied. 

The theory of liability as used in Thomas y. Broad.lands 

was based on a prior decision in the charitable institu

tional immunity case of Moore y. Moyle. A federal hearing, 

in Tracy y. Davis, upheld the doctrinal change of Thomas y. 

Broadlands and extended it so that plaintiff need not allege 

insurance protection or the existence of non-public funds 

in order to be eligible for a damage award. 

Breach of public duty, where fraud is involved by 

school officials, may no longer be avoided by the defense 

of governmental immunity. 

An important step in the transportation court cases of 

Illinois was the decision by the Supreme Court that the 

exercise of ordinary case by bus drivers is not good enough 

but that extraordinary care must be used to protect pupils. 

The plaintiff in the Molitor case took no refuge in 

the Tho.!!!.§.§. y. Broadlands theory. Although plaintiff knew 
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of the existence of liability insurance, the allegation of 

its existence was deliberately avoided and the court was 

asked to abrogate governmental immunity for schools. Gov

ernmental immunity was abrogated for schools on these 

reasons: governmental immunity does not meet the needs of 

modern society; the burden of suffering from school district 

neglect should not be borne by one individual alone but 

should be distributed among the public; holding school dis

tricts liable for this tort would actually result in better 

government since officials would use more care in their 

transportation duties; a doctrine of law based on the idea 

that the king can do no wrong is not justifiable in a coun

try that fought a Revolutionary War to rid itself of kings. 

In addition, the court stated that since the doctrine was 

court made and continued through precedent, it was not up 

to the legislature to change the doctrine but was the 

court's duty alone and that stare decisis must be flexible 

enough to change when the needs of society demanded a 

change. 

Legislation was passed as a result of the Molitor case 

to p-ermit liability for tortious acts of school districts 

up to a maximum of $10,000. Transportation liability 

insurance coverage may be larger than the maximum liability 

of $10,000 stated by the general statute. Workmen's com

pensation is obligatory to school districts for hazardous 

positions. School districts in Illinois may purchase 

liability insurance coverage on its officials, agents and 

employees. 



CHAPTER VI 

OKLAHOMA SCHOOLS AND TORT LIABILITY 

The purpose of this chapter is to ascertain liability 

for bodily injury of Oklahoma school districts and to 

determine an.y changes thRt might have occurred in the immu-
1~,, . 
·i: 

nity doctrine (~r the stete's school district. Data were 

secured throug~ en 1nvestig~tion of the aonsti~ution, stat

utes, court ass.es P.Jnd attorney general opinions. The 

1nformet1on is summerized. at the end. of the chapter. 

SCHOOL STRUCTURE IN OKLAHOMA 

The Oklahoma Constitution states that: 

The Legislature shell establish and main
tain a system of free public schools where.in all 
the children of the state mey be educBted.l 

Thus education becomes a required governmental duty. Educa

tion for youth of the state of Oklahoma "is a matter of 

state concern, care, or supervision. It is a state func

tion.112 The supreme court stated on another occasion that 

the legislature had no choice in the creation of a school 

1constitution of OklPhoma, Article 13, Section 1, 
OklBhoma Statutes, Annotated (St. Paul, 1952), Book 2, 
p. 703. 

2state v. Board of Education, 339 P. (2d) 534 
(Oklahoma, 1959). . 
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system since it is by r•mandate charged with the duty of 

establishing a public school sys tern. 113 By constitutional 

requirement, the legislature must do the minimum effort to 

establish a school system, but it may do more.4 As far as 

it is practical to do so .i the state must ex.tend the oppor

tunity "to its youth to obtain such mental and moral 

training as will make them useful citizens of our great 

commonwea 1th. "5 

SCHOOLS AS STATE AGENCIES 

Except as limited by the constitution, the legislature 

has full power to provia_e by generBl law for a system of 

schools. Not only is the establishment of common school 

education obligatory on the part of the state but attendance 

of pupils is compulsory.6 The state is all-powerful an 

control of the state's school districts and control of the 

local district may be delegated by the legislature to any 

governing body that it desires to designate: 

Our Legislature has plenary power with 
respect to the establishment and change of school 
districts, and exercise that power directly by 
laws containing definitions and explicit directions 
for all occasions, or it may delegate the exercise 

3r1usick y. State, 90 P. (2d) 631 (Oklahoma, 1938). 

4school District No. 62 v. School District No . .17, 
28·7 P. 1035 (Oklahoma,1930).-

5Mill~ y. Childers, 238 P. 204 (Oklahoma, 1924). 

6consolidated School District No. 12 v. Union Graded 
School District No.}, 94 P. (2d) 549 (Oklahoma, 1939). 



of that power to subordinate agents ~;'nder such 
terms as it .Judges to be res sonable. 

Unless "limi tea. by organic law," the state legislature 

may choose any agency or method to maintain schools. 8 Meth-

ads and policies of organizing and reorganizing school 

districts are legislative decisions. The method of carrying 

out the requirements of the constitution is largely within 

the legislature's a.iscretion.9 Further than this, the power 

of the legislature does not lessen with time: 

Power of the Legislature to establish and 
maintain a system of free public schools is not 
exhaus tea. so long as there remains room for improve
ment in the system sought to be established and 
the legislature may return to its task again and 
again until the public -oolicy of' the state respect
ing its public schools harobeen established. on a 
firm and equitable basis. 

Any school law will be interpreted as liberally as 

needed in order to accomnlish the purpose for which the 

leg.:Lslature conceived the school code: 

..• the Oklahoma School Code 1;,1111 receive 
liber2l construction to the extent that the gen
eral purpose of the entire Code and. of public 
educetion will be advancea.11 

Prior to the time of statehood, the schools were 

agencies of the territory doing the work of the 

7Ensley v. Goines, 138 P. (2d) 540, 541 (Oklahoma, 
191.J,3) . 

BMiller v. Childers, 238 P. 204 (Oklahoma, 1924). 

9Public Service Com-oany v. Parkinson, 141 P. (2d) 586 
(Oklahoma, 1943). 

lOschool District No. £2 y. Hog&, 183 P. ( 2d) 575, 581 
(Oklahoma, 1947) . 

llrfa tlock v. County Commiss1oners, 281 p,. (2d) 169 
(Oklahoma, 10 i:;7-) /_,;} . 



territory.12 An early case summed the status of school 

districts as governmental agencies in this manner: 

A school district is but a subordinate 
agency of the territory, doing the work of the 
territory. It is a cre9ture of the legislature. 
The legislature may create or abolish school 
districts, or it may change their bound8ries 
without consulting the inhabitants.13 

After stBtehood, a school a_istrict became a subordinate 

agency of the st8te doing the work of the state. 14 

The public school system is of state concern and is 

not a municipal affair. School districts are separate 
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corporate entities and exist separate and apart from cities 

Bnd to1tms within which they exist .15 Any conflict between 

these corporBtions is superfluous since: 

City chBrters ... can only run current with, 
and never counter to, the generBl laws of the 
state touching the free public school system.16 

School property is public property17 and citizens are 

not owners of school property merely because they reside 

within a certain area or district .18 School property 

12oklahoma Railway Co. Y. St. Jose~ Parochial 
School 1 127 P. 1087 (Oklahoma, 1912-Y-:-

13school District No. 17 of Garfield. County ·v. 
Zea_iker, 47 P. 482 (Oklahoma, 189"6 . - -

14oowell 1r. Board of Education of Oklahoma City, 
91 P. ( 2a) 771- ( Oklahom8, 193 9) . 

15§.tate y_. City of Lawton, 224 P. 347 (Oklahoma, 1924). 

16Board of Education of City of Ardmore y_. State, 109 
P. 563 (Oklahoma, 1910). 

l7JVIerritt Independent School District y_. Jones, 2Li,9 P. 
(2d) 1007 (Oklahoma, 1952). 

18nowell v. Board of Education of Oklahoma City, 91 P. 
(2d) 77'"'.l"TOklahom"a; 19391. 



belongs to the state: 

The ownership of school property is gener
ally in the local district ... as trustee for 
the public at large. Such property occupies 
the status of public property and is not to be 
regarded as private property of the school 
district by which it is held or wherein it is 
located,19 

However, a school board may, unless prohibited by statute, 

dispose of school property.20 

TRUE OR QUASI-MUNICIPAL CORPORATIONS 

School districts are maintained at public expense 

and are administered by a "bureau" of the state, district, 

or municipal government. School districts are corporate 

bodies with limited powers 21 or as stated in another case: 

The public schools ... organized pursuant to 
law are made a body corporate, and as such pos
sess the usual powers of corporations for public 
purposes, and may, in its corporate name, sue or 
be sued, and be caijable of contracting or being 
contracted with ... -2 

School districts are not municipal corporations and do 

not have the same powers as pure municipalities. A school 

district is a "quasi-municipal district;«23 it is a mere 

19Jame.§_ y. Union School District No.~ .9f M·uskogee 
County, 207 P. (2d) 241 (Oklahoma, 19L~9J. 

20Joaohim y. Board of &tucation of Walters, 249 P, (2d) 
129 (Oklahoma, 1952). 

2lstanolind Pipe Co. v. Tulsa County Excise Board, 
80 P. (2d) Jlb10klahoma, 1938). ---

22Board of Education of Sapulpa y. Corey, 16J P. 949, 
952 (rnclahoma-, 1917J.-

23nowell v. Board of Education of Oklahoma Citx, 91 P. 
( 2d) 771 ( Oklah.oma, 1939) . 
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quasi-corporation that possesses limited governmental powers 

as a corporation.24 

SCHOOL TORTS IN COURT 

The first bodily injury liability case for schools in 

Oklahoma was Consolidated School District y. Wright in 

1927.25 Before this case, however, the general pattern for 

tort liability had been set in other quasi-municipal corpo-

ration cases. 

Jamesy. Trustees was a case concerning bodily injury 

allegedly caused by a.efective roads due to the negligence of 

the township. The defendants were not held liable because 

a township, as a quasi-municipality, was not "answerable 

for the negligence of its officers:" 

In the absenJe of express statute, town
ships are not liable for neglect of public duty 
of failing to keep the highways in a safe 
condition.26 · 

Noting that the usual reason for nonliability of quasi-

municipalities was that they are "mere agencies of the 

state," the court went on to say: 

We think the correct theory on which it is 
held that quasi-corporations, such as counties 
and townships, are exempt from liability, ls 

24school District No. 17 of Garfield County v. Zedeker, 
47 P. 482 (Oklahoma, 18%) .- -

25consolidated School District No. l of Tulsa Coun_iy 
y. Wright, 261 P. 953 (OklahomR, 1927). - - --

26James v. Trustees of Wellston Township, 90 P. 100, 
101 (Oklahoma-; 1907). 



that they are but auxiliary parts of the 
sovereignty.27 · 

The court explained that since the state is divided into 

subdivisions to carry out the political powers of the state 

and th8t these subdivisi.ons are merely 11 component parts of 

the great body politic of the st8te" to which the same rule 

of nonliabili ty would apply. Quoting with apprmral from 

Marion County y_. Riggs, the court 8greed th8t 11 if the writ

er" had his choice and "felt at liberty to pass upon the 

subject solely in accordance with sound reason, he would 

deny the liability of even citiesn in their neglect to 

exercise "control and care over streets and sidewalks or 

for their imperfect execution of such power. 0 28 

Other reasoning used by the court was th8t creation of 

liability for tortious acts of quasi-corporations would 

start "an endless amount of litigPtion" and that those 

states where liability had been imposed were old states and. 

had "ample funds and a sufficient number of officers" and 

were "in possession of good highways and bridges." The 

court then stated: 

It seems to us the better rule would be 
that which is supported by the great weight of 
authority on the subject, as well as by the 
stronger reasoning; that is, that no such lia
bility exists until such liability is fixed by 
legislation or constitutional amendment ... 29 

27Ibid., p. 101, 

28Marion County y. Riggs, 24 Kan. 199, 190 (1880). 

29James v. Trustees of Wellston Township, 90 P. 100, 
106 (Oklahoma: 1907). 



This reasoning was upheld in a 1913 case when a 

township was again held not liable in a civil action for 

neglect of its officers in failing to perform an official 

duty.30 

A few years later the court stated that township 

officers, but not the township, could be held_ liable in 

an injury case: 

An officer may be liable to an individual 
for negligence in the performance of a purely 
ministerial duty, although the state or political 
subdivision thereof which elects him may not..,, 
under the law, be liable for his negligence.~l 

Counties have assumed many of the functions of town-
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ships and also enjoy immunity from most tort liabilities·. 

One decision stated that a county is not liable for torts 

of its agents in the absence of a statute imposing liabil

ity .32 Another case held. that a statute33 providing that 

every person shall abstain from injuring another and that 

everyone is responsible for injury to another does not 

render a county liable for tort injuries.34 

However, a county is liable for actual damages for 

wrongful acts in taking land from a private person even 

30Howard y. Rose Township, 131 P. 683 (Oklahoma, 1913). 

31Mott y. Hull, 152 P. 92 (Oklahoma, 1915) . 

32Whiteneck v. Board of County Commissioners, 213 P. 
865 (Oklahoma, 1923). 

330klahoma Statutes, Section 5085, 5091 (1921). 

34Hazlett v. Board of County Commissioners, 32 P. (2d) 
940 (Oklahoma, I934). 
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though appropriating it for a lawful public use.35 Counties 

are also responsible for bodily injuries to employees where 

the employment fits the definition of hazardous work as 

listed in the act giving workmen's compensation protection; 

in fact, "employer," as defined by the Workmen's Compensation 

Act, includes stAte, county, city or municipality when en

gaged in hazardous work.36 

Although a statute37 was passed in 1961 permitting the 

purchase of liability insurance by counties, the legislature 

made it clear that no action would lie against a county for 

torts arising from the performance of governmental func

tions. In a recent case, the court held that, since there 

was no legislative intent to change the law, 11the immunity 

of a county from liability in tort as in this C8Se is some

thing that must be lived with. 11 38 

Recent litigation involving a state agency may also 

haire relevance to school district imrnuni ty from tort liabil-

ity. In State y. ~one, two cases have been tried, one in 

1954 and one in 1959. Plaintiff sued the State Insurance 

Fund in 1954 for damages for personal injuries sustained by 

her while riding in a car driven by her husband, which 

35Baxter v. Board of County Commissioners, 241 P. 785 
(Oklahoma, 1925) . -

36Board of Commissioners of Okmulgee County v. State, 
83 Okla. 48 (1921). ~ 

370klahoma Statutes, Section 16.1 (1961). 

38Chicago, Rock Island, & Pacific Railway v. Board of 
County Commissioners, 389 P. 12dJ 476, 478 (Oklahoma, 
1964). 
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collided with a car driven by a state employee while he was 

on duty for the Fund. The employee's car allegedly crossed 

the center line of the road and hit the Bone car due to the 

employee's negligence. 

The Supreme Court of Oklahoma, in a 1954 decision, 

granted a writ which prohibited. the district court from pro

ceeding further in this case insofar as the State Insurance 

Funds was concerned, holding that the Fund was a department 

of the state and. WPS not liable for tort damages .39 

However, in the 1959 decision the court re-examined its 

earlier position and expressly overruled it. The court, in 

holding the Insurance Fund liable, indicpted that when the 

state is engaged in a competitive business enterprise and 

not a purely governmental function, it has no immunity from 

tort actions arising out of the negligence of its employ

ees.40 

By this decision the court seemed to invoke a form of 

the governmental-proprietary distinction and perhaps re

laxed the strict immunity rule. If so, the court did not 

go far since the decision stated: 

... under no circumstances can the general 
funds of the state be reached in order to 
satisfy an obligation of the Funa.41 

The implication is that if a state agency has its own 

39state v. District Court of Oklahoma County, 278 P. 
(2d) 841 (Oklahoma, 1954). -

40state -r..r. Bone, 344 P. (2d) 562 (Oklahoma, 1959). 

4lstate v. Bone, 344 P. (2d) 562, 568 (Oklahoma, 
1959). 
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special funds it may be sued in tort but damages may be paid 

out of special, non-public funds only. 

In a breach of public duty action by a lumber company 

against a school board for costs of materials used in the 

erection of an addition to a school house, plaintiff claimed 

the board did not require a bond of the contractor as re

quired by law and thus the district was liable for the costs 

when the contractor failed to pay his materials bill. The 

court agreed. that a school district was II a body corporate, 

capable of suing and of being sued" and that the district 

had the power to contract and the duty of securing protec

tion in the form of a bond from the contractor. However, 

companies or individuals dealing with schools are expected 

to know the law and to keep within it. Since the company 

failed to find out about the bond, it could not co:11ect 

from the school district.42 
'\ 

i Oklahoma is one of three stetes that does not;ieither 

permit or require school districts to purchase workmen's 

compensation for school district employees. Two cp,,ses, in-
\ 

volving school districts and workmen's compensation, have 

appeared in the Oklahoma Supreme Court. 

In 1932, an action was brought by the Ponca City Board 

of Education to secure court review of an award by the 

State Industrial Commission to an employee of a contractor 

who was working for the school board. The court held that 

a school district was not an employer within the meaning of 

42Frensley Brothers v. Scott, 245 P. 615 (Oklahoma, 
1926) . 
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the provisions of the Workmen's Compensation Act. The 

opinion held that if the legislature had intended to cover 

employees of the school district, it would specifically have 

named school districts along with the other groups of organ

izations listed in the act: 

... the provisions {of the act) ..• shall 
include the State, county, city, or any munic
ipality when engaged in any hazardous work ... 
School districts are not, in4those terms, in
cluded in that definition ... 3 

A later case upheld these findings. This time the 

employee worked as a printer's assistant in a high school 

and during the course of her work lost part of the use of 

her right arm. She asked disability under the Workmen's 

Compensation Act. The court refused, since: 

A school district is not an employer with
in the meaning of the provisiEas of the Workmen's 
Compensation Act of Oklahoma. 

In an action for injuries sustained by a student while 

being transported to school, the plaintiff sued the school 

district, alleging negligence on the part of the driver and 

the school board and received a judgment in trial court. 

The defend.ant appealed to the supreme court. The facts of 

the case were thst 8 student in the school at Turley was 

permanently injured in an accident occurring to a school 

bus driven by a teacher at the school. The bus driver was 

not made a party to the suit. Negligence was alleged in 

43Board of Education of Ponca City y. Beasley, 11 P. 
(2d) 466, 467-COklahoma, 1932). 

44nriskell v. Independent School District No. 1 of 
Tulsa Countx, 323 P. (2d) 964 (Oklahoma, 1958). 
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that the bus driver was an inexperienced and incompetent 

driver and that the defendant school district and the indi-

vidual board members knew of his incompetence since he had 

had a number of accidents. It was also alleged that his 

negligence directly caused the accident. 

The court first established state agency status by 

citing the Constitution of Oklahoma.45 Any possibility of 

liability as a municipplity was removed by using the state

ment from Oklahoma Railway Co. y. St. Jose~ School that 

education ."is a matter of state concern and. not a municipal 

affair. n46 School District y. Zed.iker was referred to as 

the source, of "subordinate agency" of the state status given 
. 4 

to school districts. 7 Reference was made to Jamesy. 

Trustees as authority to hold school districts as "auxil

iary pa~ts of the sovereignty. 11 48 In the absence of 

statutorily imposed liability, there would be·no liability 

for damages due to "neglect of public duty." 

In reply to the plaintiff's contention that transporta

,. t ion of students is not a governmental function, the court 

discussed Oklahoma transportation laws and found that it 

was a "mandatory duty of the district boards to furnish 

45Article 13, Section 1, 5. 

46oklahoma Railway Co. y_. St. Joseph's School, 127 P. 
1087 (Oklahoma, 1912). _ · 

47school District No. 17 of Garfield County v. Zediker, 
47 P. 4821 Oklahoma , 18%) .- - -

48James v. Trustees of Wellston Township, 90 P. 100 
(Oklahoma, 1907). 



free transportation 11 to pupils resia ing two or more miles 

from school and that this would include modern methods of 

transportation.49 

next: 

Protection of funds of school districts was taken up 

•.. public school funds ... shall never be in 
any manner diverted from the purpose for which 
they were intended ... 50 
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School districts were then declared not liable in tort 

for bodily injury due to neglect of the school district or 

its governing body. The case was reversed and sent back to 

trial court with directions. 

Several years later, the court again reviewed the 

Wright case. No change was made in the decision. Furnish-

ing of free motor transportation to public school children 

w2s held "a nublic governmentr:il function" and none of the 

defend.ants, 11 school a.istrict, its board, nor individual 

members thereof, acting in good faith, are li·able for in

juries to a pupil caused by the negligence of the truck 

driver. 11 51 

In 1944, another transport at ion case was considered. 

An accident, after the child had alighted from the school 

bus, resulted in the child's death. Appeal was made to 

49consolidated School District No. 1 of Tulsa County 
v. Wright, 261 P. 953, 955 (Oklahoma-, 1927~ ---

50rbid., p. 959. Constitutional references were to 
Article 11, Sections 2 and 3 concerning permanent school 
funds. 

5lwright v. Consolidated School District No, 1 of 
'.!1ulsa County, 19 P. (2d) 369 (Oklahoma, 1933) .-
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the Federal District Court in the Earl Ji. Bake£~ Co. v. 

Lagal_x c21se. 

This was an action by the fBther of the child killed 

in an accident when the bus stopped to let children off the 

bus and a truck nassing the bus struck the child as he ran 

across the road to the driveway entrance to his home. In-

surance became a prime factor in the decision. 

First, the court took up the question of statutory 

authority of a school district to purchase liability insur

ance and found that by statute52 school districts could: 

... purchase insurance for the purpose of 
paying damages to persons sustaining injuries 
proximately caused by the operation of a motor 
vehicle use~ in the transportation of school 
children ... 3 

However, a ct ion could not be brought against the school 

district but: 

... may be brought against the insurer; and 
that the amount of the damages recovered shall 
be limited to 4he amount provided in the contract 
of insurance.5 -

The court noted that the insurance policy was "issued 

and a cquiredl' under statutory authority. Prov is ions in the 

policy included coverage for death "at any time caused by 

an accident arising out of the open:ition, maintenance, or 

use of the bus. 11 

520klahoma Statutes, Chapter 34, Article 9, Section 13 
( 193 9) . 

53Earl W. Baker & Co. v. Lagaly, 144 F. (2d) 344, 345 
(1944) .-- -

54Ibid., p. 345. 
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Next, the court took up the question of whether a child 

exiting from the bus actually fit the provisions of operat

ing a school bus. It did, since: 

... the operation of the bus within the 
scope of the statute and the policy "lncluded the 
receiving of the children into the bus and their 
exit from it .55 

The duty of the school district toward pupils being 

transported was the next consideration. School districts 

must use more than ordinary care in the transportation of 

pupils: 

It was the duty of the school district to 
exercise extraordinary care for the safety of 
the chil%ren being transported to and from 
school.5 

It was then necessary to fix proximate negligence be-

fore a claim could be established. Testimony showed that 

the bus driver knew the truck was following the bus and 

that the highway was heavily traveled but did not take any 

precautions even with this knowledge: 

Yet, without exerting any effort to ascer
tain the condition of traffic approaching from 
the rear, without making any effort to ascertain 
the proximity of the truck, and without giving 
the children any warning in respect of the 
approaching truck, he gpened the door and per
mitted then to alight.)1 

The court decided that, in view of these facts, "negligence 

was a proximate cause of the accident" and that the insur-

ance company was liable. 

55rb ia .. , P· 345. 

.56rb id. , p. 346. 

57Ibid., "() . 346. 
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In 1950, a school bus belonging to a school district in 

Oklahoma was involved in an accident in Kansas with a car 

owned by residents of Arizona. The school bus was taking 

students on a trip to Indiana to view the Indianapolis 

Speedway Races. In an action for damAges, the plaintiff 

contended that a political subdivision of a state cannot 

plead governmental immunity when it is operating outside its 

home state. The federal court refused this contention and 

held that immunity could be extended beyond the boundaries 

of the state if the home state accepted the doctrine of 

governmental immunity. In addition, the district might also 

rely upon the nefense of ultra vires.58 

In 1959, a pupil sustained injury when attacked by two 

other students in the gym during the noon hour recess. 

Action for damages was brought against the district stating 

that it was negligent because it hired an allegedly incom

petent teacher and gave him supervisory duty over the gym 

during the noon hour. The plaintiff claimed that the teach

er assigned to police the gym was negligently absent and 

that no one was present to protect or supervise the students. 

that: 

The court dismissed the appeal with the statement 

The generpl rule in this state is that a 
school district, or school board, is not subject 
to liability for injuries to pupils of public 
schools suffered in connection with their at
tendance thereat, since such district, or 
board, in maintaining school acts as an agent 

58Thurmond ~,. Consolidated School District, 94 Fed. 
Supp. 616 (1950)~ 



of the State, and performs a purely public or 
governmental function, or duty~ imposed upon 
it by law for the benefit of the public, for 
which it receives no profit or advantage.59 
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Liability was refused. on the ground that the board "was per-

forming a mandatory governmental function, and ... was not 

liable for the negligent or tortious acts lof its) employ-

ees." 

STATUTORY PROVISIONS 

Boards of education of Oklahoma shall "provide for sick 

leave for all teachers" under conditions that may be deter

mined by the board. However, they may also: 

... provide hospital and medical benefits; 
and sickness, accident, health and life insurance 
or any.of s8e aforesaid for any or all of its 
employees. 

A school board that took advantage of the permissive 

part of this statute would, in effect, be insuring against 

possible claims due to those that might give rise to claims 

under workmen's compensBtion or those that might fall under 

negligence in providing a safe place to work. 

Boards of education who are authorized by statute to 

furnish transportation61 may purchase liability insurance 

for their motor vehicles involved in pupil transportation. 

The statute states that this insurance shall be: 

59nahl y. Hughes, 347 P. (2d) 208 (Oklahoma, 1959). 

60oklahoma Statutes, Annotated (St. Paul, 1952), 
Chapter 70, Section 6-9, p. 139, 

6lnocket Supplement, Oklahoma Statutes, Annotated 
(St. Paul, 1964), Chapter 70, Article 9, Section 1, p. 40. 



, .. for the purpose of paying damages to 
persons sustaining injuries proximately caused by 
the operation of motor vehicles used in trans
porting school children. The operation of said 
vehicles by school districts, however, is hereby 
a_eclFired to be a public gmrernmental function, 
and no action for damages shall be brought against 
a school district under the provisions of this 
section but may be brought against the insurer, 
and the amount of the damages recoverable shall be 
limited in amount to that provided in the contract 
of insurance between the a. is tr ict and insurer and 
shall be collectible from SPid insurer only. The 
provisions of this section shall not be construed 
as creating any liability whatever against any 
school disg~ict which does not provide such 
insurance. 
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The Oklahoma court has held sovereign immunity consists 

of an immunity from the liability itself, and. immunity from 

suit, the two being separate doctrines.63 The state legis

lature cannot waive immunity from liability by a special 

law: 

Laws of a general nature shall have a uni
form operation throughout the state, and where 
a general law can be ~nae applicable, no special 
law shall be enacted. 

However, immunity from suit, as opposed to immunity from 

liability, can be waived by a special act of the legis

lature as a part of the sovereign's personal right and thus 

becomes a proper subject of a special law.65 It would be 

possible for the state legislature to waive the immunity of 

62oklahoma Statutes, Annotated (St. Paul, 1952), 
Chapter 70, Section 9-7, p. 200. 

63nuncan v. State Highway Commission, 311 P. (2d) 203 
(Oklahoma, 1957). 

64constitution of Oklahoma, Article 5~ Section 59. 

65state v. Ward, 118 P. (2d) 216 (Oklahoma, 1941). 
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the state from liability through the enactment of a general 

law and then to follow this act with one specifically aimed 

at waiving immunity from suit. Through this method, it 

would be possible to enact special legislation. permitting 

suit against the state for bodily injury damages due to 

tortious acts. 

The Supreme Court of Oklahoma has been protective in 

the situations where special acts permitting suit are con

cerned. In the case of Wrigh~ y. State, the court stated: 

Senate Joint Resolution No. 18, S. L. 1937, 
purporting to waive the immunity of the state 
from suit by a particular individual to recover 
damages for injuries suffered as a result of 
the alleged negligence of a state employee, 
constitutes a special law within the me~ning of 
the section 59, art. 5, Const., which prohibits 
the enactment of a special law when a general 
law can be made applicable>6and is therefore 
unconstitutional and. void. o 

or as stated in another case: 

As statute authorizing suit against the 
state does not render the state liable in tort 
for the negligence or misconduct or wrongful act 
of officers or agents of the state, where the 
state is not liable on general principles of 
law or undgr any statute or constitutiona.l 
provision. '( 

An example of this is shown by a joint resolution. 

which waived the immunity of the state from liability for 

the negligence of state employees: 

That all immunity of the State of 
Oklahoma in respect of liability for the neg
ligent acts of its employees hereby is waived: 

66wright y. State, 137 P. (2d} 796 (Oklahoma, 1943). 

67Mountcastle v. State, 145 P. (2d) 392 (Oklahoma, 
1943}. 



Provided, that suit for any 
be instituted in such cases 
specifig~lly waive immunity 
fore ... 

such liability may 
as the State shall 
from suit there-

This would appear to be a general law; however, in the 

preamble to the law, sepcific mention of a particular 

person is made. This law was removed from the books as 

being special legislation.69 
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School districts have authority to purchase liability 

insurance where transportation is concerned. The statute 

reads: 

The board of education of any school dis
trict authorized to furnish transportation may 
purchase insurance for the purpose of paying 
damages to persons sustaining injuries proxi
mately caused by the operation of motor vehicles 
used in transporting school child~en. The 
operation of spid vehicles by a school district, 
however, is declared to be a public governmental 
function, and no action for damages shall be 
brought against a school district under the pro
visions of this Section but may be brought 
agair~t the insurer and the amount of the damages 
recoverable shall be limited in amount to that 
provided in the contract of insurance between 
the district and the insurer and shall be col
lectible from said insurer only. The provisions 
of the Section shall not be construed as creating 
any liability whatever against any school di~
trict which does not provide SAid insurance.'fO 

This is permissive legislation allowing school districts to 

purchase insurance upon their school buses but carefully 

mentioning that transportation is a governmental function 

and that no liability exists on the part of the school 

68oklahoma Session Laws, 1953, p. 508. 

690klahoma Statutes (Supp. 1957), p. 1036. 

70school Laws of Oklahoma, 1.2.£..2., Section 127, p. 75 
(Oklahoma Statute 70-9-4). 
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district if they purchase insurance. There is to be no 

liability if any school district should prefer not to pur

chase liability insurance. 

Okl~homa Statute 11-16.1 extends this authorization to 

other types of motorized equipment that schools may own: 

Governing boards or body of any county, city, 
town, school district or soil conservation dis
trict owning or let=ising or having under their care 
and custody motorized movable equipment and law
fully operating or moving the same upon any 
highway, road, street or alley is hereby author
ized to, and may, at its option, purchase insurance 
for the purpose of paying damages to persons 
sustaining injuries or damages to their properties 
proximately caused by the negligent operation of 
motor vehicles or motorized equipment in the 
course of their operation as such. When the oper
ation of said motor vehicles or motorized equipment 
is a public governmental function, no action for 
damages shall be brought against any county, city, 
town, school district, or soil conservation dis
trict owning or leasing or having under their care 
and custody and operating such motor vehicles or 
motorized equipment under the provisions of this 
section, but may be brought against the insurer 
and the amount of damages recoverable shall be 
limited in the amount to that provided in the con
tract of insurance between county, city, school 
district or soil conservation d.istrict ..• ~nd shall 
be collected from the said insurer only.71 . 

Other protection that may be provided by school dis-

tricts in case of bodily injury includes the statutory 

right to provide hospi tel, medical benefits, sickness, 

accident, health, and life insuran.ce: 

The board of education of each school.dis
trict in the state shall provide sick leave for 
all teachers .•. provided, the board of education 
may provide hospital and medical benefits, and 
sick, accident, health and life insurance or 

7Ischool Laws of Oklahoma, l.22.2, Section 570, p. 238, 
239 (Oklahoma Statute 11-16.1). 



any of the7~foresaid for any or all of its 
employees. 

An annotation to the statute includes an opinion by the 

attorney general that "a board of education may, but is 

not required to, provide health insurance benefits to 

employees. 11 73 

ATTORNEY GENERAL OPINIONS 
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As early as 1927, the attorney general's office issued 

an opinion to this effect: 

You are advised that there is no statute which 
makes it mandatory oo4the school board to carry 
liability insurance.r 

In 1936, school boards were cautioned that a "school 

district cannot obtain insurance for injuries to laborers 

on a building project.»75 

On the question of classroom accidents, the attorney 

general ruled that there are 11 no provisions authorizing a 

school district to obtain insurance protecting the school 

from liability due to accidents occurri.ng in classroom 

instruction since there exists no such liability on the 

part of the district. 11 76 

72school Laws of 'Oklahoma, 12£.5., Section. 90, p. .59 
(Oklahoma Statute 70-6-3). 

73 Ibid., p. 59. (Date of the Opinion is August 9, 
1957). 

74school Laws of Oklahoma, 1.2J1, p. 46. Annotation to 
a statute. -- --

7.?s chool Laws of Oklahoma , 196 5, p. 233 . 

76rbid. · 
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In the attorney general's opinion there is no authority 

to pay a supplemental part of the costs of hospitalization 

for athletes. A request was reoei'ved from the state super

intendent in 1958 for an opinion on the expenditure of school 

district general funds "to pay a part of the cost of the 

hospital bill" for an athlete injured in the course of a 

game. It should be noted. that the above inquiry was made 

pr_ior to the enactment of Oklahoma Statute 70-4-3. 

The following question, as submitted, is quoted below 

since it has interesting implications on the status of 

~ltra vires purchase of liability insurance: 

The Collinsville High School carries insur
ance on its athletes. One of the athletes 
sustained. injuries and later developed pneumonia. 
The boy was hospitalized. for quite a long time 
and the proceeds from the insurance policy were 
not adequate to pay all the expenses connected 
with his illness. 

Mr. Wilson (Superintendent at Collinsville) 
desires to know if the Board of Education of his 
school can legally supplement this amount by 
paying a part of the coat from the general fund 
of the school distric.t. l7 

The opinion cited 68 C.J.S. Section 318 in stating that 

school districts are liable only for those expenses "ex

pressly or impliedly authorized by law." In the opinion of 

the attorney general there was no authority to pay a supple

mental part of the hospitalization costs. If there is any 

part of the opinion devoted to the fact that the high school 

carried "insurance on its athletes," it is by implication 

only: 

77Letter to Oliver Hodge, December 24, 1958; signed by 
J. H. Johnson, Assistant Attorney General. 



This office is riot.familiar with any 
statute which authorized or provides for the 
payment of expenses such as those mentioned in 
the aforementioned inquiry.78 

In 1960, the attorney general received a request for 

an. opinion concerning the 11 liab1li ty of a school district 

for damages resulting from the operation of school buses 
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and the liability of.the drivers of school buses." In 

delivering his opinion, the attorney general cited both of the 

Wright cases and the Dahl Y.. Hughes case as judicial au

thority for schoo~ district_immunity. Reference was also 

made to 70 O.S. 19.51, Section 9-7 as a further source recog

nizing "the nonliability of school districts for damages 

sustained in the transportation of pupils."79 

On that part of the question concerning the liability 

of drivers of school bu~es, "the Attorney General respect-

fully declines to give an opinion as to personal liability 

of drivers of school buses for damages resulting from the 

operation of school buses. 11 80 

The question of the purchase of workmen's compensation 

insurance by a school district for the protection of custo

dial employees was raised in 1963. Workmen's compensation 

insurance may not be purchased by a school district in 

78Ibid. 

79tetter to Oliver Hodge, September 16, 1960; signed 
by J. H .. Johnson, Assistant Attorney General. 

80tetter to Oliver Hodge, September 16, 1960; signed 
by J. H. Johnson, As·s is tent Attorney General. 



Oklahoma since it "is not authorized by law._w8l However~ 

authority is available .for school districts to protect 

employees through other insurance since sch<;>ol districts 

may: 

•.. provide hospital and medical benefits, 
. and sickness, ac.cident, heel th and life insurance 

~:m~ •• any or a~l of its employees.82 . 

168 

'there is no liability on the part of school districts 

or boards 'for accidents occurring·in the classroom since 
. . . . 

this is "a governmental functionn of the school district. 

·The attorne:y general's office quoted from a 194.5 opinion 

that: 

Instruction in d·hemistry, being a pert of 
the curriculum· of the· school, · w'otiia. neces~arily 
be· consia9red within the scope of governmental· 
activity. J . 

On the question of authority to provide protection to 

children through .•employment ... of watchmen at school cross

ings where traffic corig.estion causes hazards to the safety 

. of pupils in a·ttendance at adjacent public schools," the 

attorne·y general commented. that there "appears to be no 

st~tutory provision expressly authorizing a school district 

to employ watchmen at school crossings" and that school 

districts 11 cannot employ a person to perform services which 

the law makes 1 t the duty of some other per·s_on or public 

official to perform. 11' 

81Letter to Oliver Hodge, September 11, 1963; signed by 
Fred Hansen» Assistant Attorney General. 

82Ibid. Reference in the quote is to Oklahoma 
Statutes, 1961, Section 6-J. 

83tetter to Olive.r Hodge, January 20, 1964; signed by 
W. _J. Monroe·, First Assistant Attorney- General. · 
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The attorney general approved school crossing watchmen 

on this basis: 

... while it might be said that the policing 
of city streets 1~ a responsibility of the city 
government, rather than the school district, it 
appears that the watchmen. who would be employed 
in this instance would be engaged primarily to 
protect school children from p~ysical injury as 
they approach and le§~e school, ra.ther than just 
to regulate traffic. 

The reason for approving school crossing watchmen provides 

an interesting insight upon the whole question of nonlia

bility of school districts for pupil injuries: 

We think such protection is a proper func
tion of a school district and may be paid for in 
whole or in part from school district funds, under 
the broad powers gested in boards of education of 
school districts. ' 

On the question of legal purchase of liability insur

ance through the use of general fund monies of a school 

district, statutory authority86 exists to purchase liability 

insurance protection for damages to persons for injuries 

"proximately caused by the operation of motor vehicles used 

in transporting school children." Statutory authori ty87 

a.lso exists to expend "general fund monies of a school 

district" to be used for "liability insurance upon m.otorized 

movable equipment." No other liability insurance may be 

purchased by school districts with general funds: 

84Letter to Oliver Hodge, December 7, 1954; signed by 
J. H. Johnson, Assistant Attorney General. 

8.5Ibid. 

86oklahoma Statutes, 19~1, 70-9-7, 

87oklahoma Statutes, 1961, 11-16.1. 



... general fund monies of a school district 
may not be expended for liability igsurance upon 
any other school district property. e 
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An opinion was issued_ on the question of legality of 

purchase of accident or injury insurance on athletes by a 

board of education using moneys taken from the activity fund 

of the school. Taking up the legislative act89 first, the 

attorney general noted that a student activity fund could 

legally be established, that accounts were to be maintained 

within it, and that methods of disbursement from the fund 

were provided for in the statute. 

The fund is not to be "used for any purpose other than 

that for which the account was originally created" but the 

local board is given the right to designate "certain revenue" 

to "specific activity accounts" or to a "general activity 11 

account that may exist within the student activity fund. 

Rules, regulations and forms used with the activity 

fund are to be established by the State Board of Education. 

The opinion then cited paragraph 7 of these regulations as 

the only item applicable to the question. Paragraph 7 

states that the governing body of each district may estab

lish "accounts by whatever name or style it deems best 

suited to its needs." The question as to whether a. board of 

education of a local district would consider it "best suited 

to the needs of the district" to establish such an activity 

account and use it to purchase liability insure.nee is a 

88Letter to Oliver Hodge, January 20, 1964: signed by 
W. J. Monroe, First Assistant Attorney General. 

89oklahome Statutes, 1961, 70-4-33 (as amended). 
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question that ncannot be determined by the Attorney General" 

but: 

... we believe that such a board may establish 
such an 'activity account,' if it deems it t8 be 
'best suited' to the needs of the district.9 

This opinion is used as_an annotation in the School 

Laws of Oklahoma, 1965, and states: 

Accident or injury insurance on athletes 
can be pi,J;rchased with funds in the activity 
account. ';;ll 

SUMMARY 

School districts in Oklahoma .gre quasi-municipal 

corporations. They have the usual powers of quasi-corpora-

tions for public purposes. Schools operate as agencies of 

the state, created nolens volens, for a limited purpose to 

do a specific local duty for the state. They are auxiliary 

prrts of the sovereign state. 

The legislature is obligated to create and maintain 

a system of free public schools for the children of the state 

of Oklahoma. Plenary power over the state school system 

resides in the legislature except as restricted by the con

stitution of the state. Legislatures may create, abolish, 

or revise school districts according to their discretion and 

wishes. 

Reasons given by court decisions for governmental immu

nity of school districts in Ok:lahoma include the protection 

90tetter to Oliver Hodge, September 11, 1963; signed by 
Fred Hansen, Assistant Attorney General. 

9lschool Lew~ ~f Oklahoma, 1965, p. 233. 
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of school funds even to the extent of using a constitutional 

reference in the first case although not in the later cases. 

There is no liability for tortious acts unless given by 

stptute. It is the duty of the legislature to change the 

law and not the court. Another reason is that school dis

tricts are mere agencies of the state, an auxiliary part of 

the sovereignty of the state. 

As interpreted by the.Oklahoma Supreme Court 1 school 

districts are not employers as defined by the Workmen's 

Compensation Act and thus may not avail themselves of work

men's compensation. 

Although no case directly deals with the subject, lia

bility in proprietary functions might be implied to school 

districts as a result of the Bone case. If so, and if the 

court followed the reasoning of the Bone case, there appears 

to be little possibility of collecting since "under no 

circumstEinces can the general funds II of the state be used to 

satisfy the judgment. 

Liability insurance may be purchased by school dis

tricts for limited purposes connected with motor powered 

equipment owned or used under the direction of the school 

district. There is no liability to the district but the 

insurer may be liable to the amount called for in the policy. 

The district is expressly given immunity by the statute 

permitting purchase of liability insurance. 

A federal court decision states that school districts 

may assume the cloak of immunity even when operating beyond 

the boundl=lries of the state. The school district is not 
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responsible for the ultra vires acts of the governing body 

of the district. 

By statute, school districts must provide sick leave 

for teachers in Oklahoma but they may also provide insurance 

protectlon in the form of hospital and med.ical benefits, 

accident, heal th, and life insurance for all employees. 

On the basis of an opinion of the attorney general, 

accident or injury insurance may be purchased by school 

districts to protect athletes, if purchased with money from 

the activity fund. 



CHAPTER VII 

CONCLUSIONS AND IMPLICATIONS 

It was the purpose of this study to determine the 

extent to which the body of law of the selected states had 

moved away from the position of legal immunity for school 

districts for tort liability for bodily in.juries and to 

determine implications that might be implied for public 

school districts. 

The objectives were to determine trends in the status 

of bodily injury tort liability of school districts in the 

selected states and to indicate the implications that these 

trends might have for school districts. 

Limitations placed upon the study included limiting it 

to the states of Kansas, Oklahoma, and Illinois. Court 

decisions were limited to supreme court cases. Except for 

Kansas, statutes were limited to currently effective laws. 

Opinions of the attorney generals were limited to those that 

were available. Tort liability cases were limited to those 

relating to bodily injury except where other kinds were 

needed for clarification. 

The procedure used was that part of the general method 

of historical research which consists of the techniques of 

legal research. 

174 



175 

BACKGROUND AND LITERATURE 

The common law immunity doctrine protecting govern

mental entities from tort liability stems from English case 

law. It evolved from the theory of divine rights whereby 

the king can do no wrong. In America, this immunity is 

given to the state as sovereign and is placed upon school 

districts as an agent of the state. 

The doctrine of governmental immunity for school dis

tricts is under attack by the legislative and judicial 

branches of the governments and by writers in the field. 

Erosion of the doctrine has occurred through court decisions 

and through legislative enactments. 

As a general rule, school districts are exempt from 

tort liability. Exceptions to the general rule of nonlia

bility include proprietary functions, nuisance and trespass, 

statutory enactment creating liability, and directly or 

indirectly, through liability insurance. All reasons used 

to support school district immunity are being challenged by 

definite counter-reasoning both in the literature and in the 

courts. 

KANSAS SCHOOL DISTRICTS 

Kansas adheres to the governmental immunity rule for 
,..,•,•: ,· 

school districts although the courts have recently installed 

two· changes in the direction of nonliability by making dis

tricts liable for the cre:=ition and maintenance of nuisance 

and by recognizing the distinction between governmental and 

proprietary functions for schools. School district immunity 
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for Kansas schools is based on precedent and the courts have 

reasoned. tha.t if the doctrine is to be changed, it is the 

duty of the legislature to change it. 

Based upon the general recency of court cases and 

opinions given by the attorney general, the problem of 

school district torts is one of increasing importance. 

Governmental immunity holds for ultra vires acts. 

Respondeat superior does not apply to school districts of 

Kansas. School districts may not be held liable for 

libelous statements appearing in school publications. Extra

curricular activities, where authorized by the school board, 

are governmental functions. The Workmen's Compensation Act 

is the only statute that permits liability for injuries to 

accrue to the school district and it is a permissive statute. 

Motor vehicle.insurance protecting passengers, employ

ees, and officials of the district may be purchased by the 

school district although the statute permitting this pur

chase expressly exempts the district from liability and 

places it only on the insurer. 

ILLINOIS SCHOOL DISTRICTS 

Illinois used the doctrine of governmental immunity for 

school a.istricts until the decade of the 1950 's when a 

series of court decisions began to erode and finally to 

abrogate the doctrine. In Illinois, the doctrine went 

through the periods of establishing and maintaining the 

immunity, erosion of it, and abrogation. The Molitor y. 

Keinelen.d case contains a thorough review of the doctrin.e. 
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The court considered all causes and reasons for the doctrine 

and ended it by the adoption of school district responsibil

ity for tortious acts. 

In 1959, the legislature of Illinois adopted remedial 

legislatlon limiting the amount of liability that school 

districts may be responsible for, although transportation 

liability insurance may, at the school board's discretion, 

exceed the $10,000 limit set by the·statute. School dis

tricts may purchase liability insurance to protect officials, 

agents, and employees of school districts for negligent acts 

resulting from school district operations. Workmen's 

compensation insurance is mandatory for Illinois school 

districts for those employees engaged in hazardous work. 

OKLAHOMA SCHOOL DISTRICTS 

School district governmentsl immunity is vigorously 

maintained in Oklahoma. Immunity is upheld in school dis

tricts of Oklahoma on the basis of precedent. There can be 

no diversion of state funds to pay this type of cla.im 

against a school district. School districts are agents of 

the state and are entitled to the same protection a.s the 

state. In the absence of a statute imposing liability, 

school districts are immune from tort liability. 

Liability insurance may be purchased by school dis

tricts for their movable motorized equipment but immunity is 

expressly given to the school district and any cla.im can 

only be placed upon the insurer and only to the amount of 

the insurance. Insurance may also be purchased from general 
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funds to protect employees in the area covering hospital and 

medical benefits, a.ccident, heal th, and life insurance. 

Accident or injury insurance may be purchased by the school 

district to cover athletic injuries if activity funds are 

used to pay the premium. Workmen's compensation insurance 

is not available for the use of Oklahoma school districts as 

interpreted by the supreme court. 

CONCLUSIONS 

The doctrine of governmental immunity originated in 

times that bear little or no resemblance to today. An 

examination of the historical background of the doctrine 

shows that it rests upon extremely doubtful reasoning in the 

first case and that this doubtful reasoning is compounded 

when used in a democratic country such as the United States. 

Although the origin of the doctrine rested upon questionable 

reasoning and its continuance upon contrived reasoning, its 

continued application in a majority of the states indicates 

its strength as a rule of law. 

The doctrine is of judicial origin and maintained by 

precedence. Sovereignty of the state is the most common 

reason used to uphold the doctrine. Since the school dis~ 

trict is an agency of this sovereign, the district partakes 

of this same immunity. Courts commonly adopt the idea that 

if the doctrine is to be changed, it is the duty of the 

legislature to make the change and not that of the court. 

The theory of respondeat superior does not apply to school 

districts. A school district is not responsible for the 
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ultra vires acts of its agents or governing body. School 

districts levy taxes for educational purposes and these 

funds cannot be diverted to other purposes such as the pay

ment of tort judgments. If the doctrine were changed from 

immunity to liability, there would be a deluge of suits that 

would harass the school district and prevent its carrying 

out its prescribed duties. Thus runs the reasoning of the 

courts in maintai ning the doctrine of immunity for school 

districts. 

Criticisms of the doctrine, as commonly given in court 

decisions, are many and widespread over the United States. 

Courts have stated that the doctrine has a rotten foundation . 

It has been called archaic and that it is maintained by the 

inertia of the courts. It does not fit today's social 

beliefs. It does not fit a society dedicated to democratic 

political beliefs. It is an historical anachronism and 

continued mainly through stRre decisis. The doctrine 

contradicts the reasons for the Revolutionary War. It has 

been called unjust and outmoded. Certain economic tech

niques, as used today in the form of insurance, render the 

reasons for the doctrine invalid. Unfortunately, not all 

the courts have had the courage of their convictions and, 

after making these statements, some have continued to main

tain the doctrine. 

School district immunity from responsibility for 

tortious acts is being erOded by many methods. This has 

occurred through action of the legislatures and the courts. 

Exceptions to the general rule of immunity have taken four 
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forms: 1.) proprietary functions, 2.) nuisance and 

trespass, 3.) liability to the extent of insurance cover

. age, and 4.) liability under statute. Abrogation of the 

rule for school districts has occurred through court deci

sions in some jurisdictions. 

Insurance is playing an increasingly important part in 

the status of school district immunity. Insurance protec

tion has taken different forms such as liability insurance, 

medical benefits, heal th and accident insurance, and work

men's compensation. The most comprehensive legislative 

enactments in the field of tort liability are workmen's 

compensation laws with only three states not being covered 

with this type of insurance. Many states permit insurance 

protection to one extent or another with transportation 

liability insurance allowed by all but four states. There 

is an implication, both in the court decisions and the liter

ature, that the ultra vires purchase of liability insurance 

is fairly widespread. 

General school district immunity has been waived by 

statute in five states. Save-harmless statutes, where the 

financial responsibility for negligence judgments ,is shifted 

from the employee to the school district, are in force in 

five states. Permissive or mandatory legislation for the 

purchase of general liability insurance protection is in 

effect in fifteen additional states. 

Statutory waiver of school district immunity, in 

addition to court abrogation of the doctrine, provides 

almost complete waiver of the doctrine in one-fourth of the 



states. This number contrasts sharply with that number 

given in school law textbooks, even those currently used, 

which emphasize the "three statesll that are nonimmunity 

states. 

The dates of legislative enactments and of the court 

abrogations are of general recency in time. Much of this 

activity has occurred in the past two decades. 
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The history of school district immunity in individual 

states follows a pattern: install the doctrine, uphold it, 

erode it, and then replace it. 

Governmental immunity was directly extended to school 

districts by the Illinois Supreme Court in 1899. The 

doctrine was upheld and unchanged for about 50 years. Based 

on a decision in 1948 holding charitable institutions liable 

for torts to the extent that trust funds were protected, 

public school liability was installed in 1952 to the extent 

that public funds and property were protected. The doctrine 

was abrogated in 1959. Legislative enactments followed 

abrogation and set standards for school district liability. 

Illinois is a clear example of the pattern of installing 

the doctrine, upholding it, eroding it, and then replacing 

it. 

The Kansas court extended governmental immunity to 

school districts in 1926. No deviation was made until the 

decade of 1950. In 1951, nuisance was made an exception to 

the general rule of school district immunity. Transporta

tion liability insurance was statutorily permitted in 1953 

although school district immunity was not affected. A 



a.istinction between school district immunity and school 

board immunity appeared in the opinions of the attorney 
•. 
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general. In 1959, a court decision involving a school dis-

trict tort case mentioned both nuisance and proprietary 

functions as exceptions to.the general rule of immunity. A 

portion of the pattern of erosion of immunity for school 

districts has occurred in Kansas. 

Oklahoma made governmental immunity apply directly to 

school districts in 1927 and has continued the basic immu

nity virtually unchanged in so far.as judicial decisions 

have been concerned. Statutory changes have been made in 

insurance coverage through permissive purchase of transpor-

tation liability insurance, permissive purchase of medical, 

life, accident and heal th policies for employees and the 

permissive purchase of accident protection for athletes 

through the use of activity funds. No decrease in school 

district·immunity has occurred as a result of this legis

lation. Oklahoma appears to be staying within the 

11 upholding immunityn phase of the erosion pattern. 

IMPLICATIONS 

Governmental immunity from liability,has decreased over 

the recent years. The extent of this decrease should put 

school officials on the alert to find methods of protecting 

their operations in a businesslike manner. There will be an 

ever-increasing amount of litigation in the field of tort 

liability for school districts. It would be in their inter

est to actively seek legislation that would give them 



authority to protect their districts through insurance. 

Professional associations should join them in seeking 

improved legislation of this type. 
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Legislation should be enacted requiring school dis

tricts to carry comprehensive liability insurance against 

suits in tort. General operating funds of school districts 

could easily be protected by means of insurance. School 

boards should not have discretion in deciding whether or not 

they want to insure. This should be a legislative decision. 

Abrogation or legislative curtailment of the use of the 

doctrine of governmental immunity for school districts will 

not force forward looking school districts to ·decrease their 

educational activities. Private schools and governmental 

agencies, such as·c1t1es and counties, have not become 

insolvent because of a lack of immunity. 

The school district.should be held fully accountable 

for its acts, regardless of governmental or proprietary 

function. The liability question for school districts should 

be resolved, not on the basis of governmental immunity or 

some doubtful exception, but upon the basis of the standard 

of care needed by its agents to accomplish their activity, 

education. It would be better to require the plaintiff to 

establish the negligence of the defendant, by and through 

its agents, and to prove that damage occurred as a result. 

Simply put, each bodily injury case should be tried on its 

own merits. 
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TABLE OF TERMS 

Abrogate. A ,judicial act that annuls or revokes a 
previously held doctrine. 

Action. A proceeding in court by which one party complains 
against another for the enforcement or protection of a 
right, the redress of a wrong, or the punishment of a 
public offense. 

Civil Law. The system of law originAting in Rome, compiled 
by Justinian from the rules developed in the 
administration of the Roman Empire. 

Citation. A reference to decided cases or books of 
authority. 

Common Law. Legal principles derived from usage and custom 
or from court decisions affirming such usages and 
custom. 

Damages. Oompensetion or indemnity which may be recovered 
in court by the person who has suffered loss or injury 
to his person, property, or rights. 

Decision. The conclusion of the court as to the merits of 
the claims of the contending parties. 

Defenfl.ant. '11he perty against whom relief or recovery is 
sought in a court action. 

Demu:rrer. Allegation by one of the parties that even though 
the other party's claims are true they are not of such 
consequence as to justify continuing the case. 

Governmental Immunity. Immunity from tort actions enjoyed 
by governmental units in the common law states of the 
United States. 

Liability. Legal responsibility. 

Libel. Written defamation of another person's character. 

Negligence. Failure to exercise the care that circumstances 
justly demand in order to protect the rights of 
another. 
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Nolens Volens. Created with or without consent. 

Nuisance. A continuous condition or use of prop.erty in such 
a manner as to obstruct proper use of it by others 
lawfully having right to use it. 

Plaintiff. The person who brings action or suit to obtain a 
remedy for injury to his rights. 

Precedent. A decision of the courts which serves as a rule 
for future determlnations in similar cases. 

Proprietary Functions. Activities of the governmental unit 
when it is acting in its private or corporate capacity 
and in the interests of the local area as contrasted 
to acting in the interests of the state. 

Quasi-corporation. An organization with semi-corporate 
powers; it is created by the state with limited powers 
to act in the place of the state for a given local 
area. 

Respondeat Superior. The responsibility of the master for 
acts of his servant or agent. 

Safe-Place Statutes. Legislation that requires the sefe 
construction and maintenance of buildings in order to 
protect the users of the buildings. 

Save-Harmless Laws. Legislation which imposes costs of 
liability upon the school district rather than upon the 
employee who was judged guilty of tortious acts. 

Sovereign Immunity. Immunity based upon the idea that the 
supreme political power of the governmental unit can 
not be challengea. in court without first giving consent. 

Stgre Decisis. Pr.inciple thBt when a court has made a 
declaration of a legal prinbiple it is the law until 
changed by competent authority. The literal meaning 
is to stand by precedent set in previous cases. 

State Agencies. Organizations or quasi-corporations created 
by the state to perform a limited governmental purpose. 

Statute. Act passed by the legislature. 

Tort. Legal wrong committed upon the person, property, or 
reputation of another person but excluding contractual 
wrongs. 

Trespass. An act which encroaches upon the personal or 
property rights of another. 



True Municipality. A municipal corporation occupying a 
definite area and created with dual powers. It has 
both state and private functions. 
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Ultra Vires. Acts that are committed beyond the scope of 
authority. 

Writ of Mandamus. A court order compelling public bodies or 
officers to perform a duty. 
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