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PREFACE 

The justice of the peace is an English institution which was brought 

to America in the colonial era, survived the Revolution, and has continued 

to flourish in most of the United States. 

Oklahoma, a relatively new state with a strong agrarian back-

ground, has relied heavily on the justice of the peace courts for the 

settlement of minor civil and criminal matters. These courts, which for 

the most part have been staffed by justices with little or no professional 

legal training, have often been referred to as the 'poor man's courts'. 

For sometime, however, the justice of the peace courts in Oklahoma have 

been the object of a great deal of criticism. Sufficient pressure for 

a change in the justice of the peace courts was generated by 1965 that 

the Oklahoma Legislature considered replacing them with a system of 

general sessions courts in which the judges would require a legal back

ground, Even though an extensive legislative effort was made to enact 

the reform, no legislation resulted. 

It is the purpose of this study to ascertain as accurately as 

possible why the measure to abolish the justice of the peace courts within 

the state passed the state Senate, yet failed in the House of Repre

sentatives, In order to answer this primary question, several subsididary 

questions must be posed, analyzed and answered, They include such 

questions as: (1) What were the factors that brought about the introduction 

of the bill in the first place? (2) What criticisms were made in regard 

to the prevailing system? (3) What groups supported and what groups were 



opposed to abolishing the justice of the peace courts? (4) What were 

the motivations and approach of each of the groups and how effective were 

they? and (5) What was the attitude of the leadership in the State Senate 

and the House of Representatives concerning the measure? 

The method employed to answer the primary and subsidary questions 

set forth consists first of all of analysing the origin and the develop

ment of the institution of justice of the peace, The second chapter of 

the study deals extensively with the constitutional and statutory basis 

of the institution as it is found in Oklahoma. The third chapter of the 

study deals with the operation of the Oklahoma justice of the peace 

courts and the most salient criticisms of their operation, Finally the 

study describes the politics of the bill -that would abolish the justice 

of the peace courts in the Oklahoma Senate and House of Representatives. 

It is the hypothesis of this study that the bill to abolish the Oklahoma 

justice of the peace system and replace it with a system of general 

sessions courts passed the State Senate, yet failed in the House of 

Representatives, because of the difference in the-attitude of the leader

ship of- the Senate from that of the House of Representatives. This 

· difference in attitude between the- leadership of the two bodies was a 

direct result of the degreeof effectiveness ofthe political pressure 

that was exerted on each, 

The chief sources used in the preparation of this ptudy include 

the Constitution and the statutes of 'the State of Oklahoma, articles 

dealing with the justice of the peace system, and responses to interviews 

by the spokesmen of various interest groups and by those members of the 

1965 Oklahoma Legislature who were concerned with the bill to abolish 

_iv 



to abolish the justice of the· peace· system and replace· it with· a· system 

of general·sessions·courts. 

I would like to express my appreciation·to the members·of my thesis 

committee and especially to· my major advisor, Dr. Guy R~ Donnell, "fo·r 

assisting in the preparation of th;i.s·work. 
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CHAPTER I 

THE ORIGIN AND ESTABLISHMENT OF THE OFFICE OF JUSTICE OF THE PEACE 

The development of the office of justice of the peace is a long 

and interesting process. Like the birth of almost any political in-

stitution, this office did not have a beginning until a particular 

combination of multiple causal factors were present. Thus, in order 

for such an institution to originate, there had to be a particular 

environment made up of certain political, social, and economic con-

ditions. In addition to this, there had to be a need for such an 

institution as well as the facilities for developing it. All of these 

causal factors were present during the Anglo-Saxon and early Norman 

periods; consequently, the office came into full bloom as an estab-

1 lished English institution during the reign of Edward III. 

To properly analyze the origin of this office, one must look at 

the different stages of development. They are (1) the King's Peace, 

(2) the extension of the King's Peace, and (3) the Conservator of the 

Peace. 

The King's Peace 

The first factor having a directive influence on the birth of the 

office of justice of the peace in England was the King's Peace. .The 

1Bryce Lyon,~ Constitutional and Legal History of Medieval 
England, (New York: Harper and Brothers, 1960), p. 622. 

1 



establishment and development of the notion of a King's Peace provided 

a basis for social and legal control. 2 

In the early Anglo-Saxon society, every man who was the head of a 

household enjoyed the position of king within his particular house. He 

was the supreme authority, the ultimate protector and decision-maker.3 

Within his household he possessed mund peace, and no wrongdoer could 

break a man's mund peace without being liable for punishment. 4 An 

example would be: A commits a wrong within B's household. A has 

broken B's mund peace. Bis at liberty to punish the wrongdoer, A. 

The only guarantee that one possessed for the security of himself as 

well as that of his family was his own physical strength. The state 

or the political order did not provide protection nor dole out punish-

ment for wrong doing. 5 

The social structure changed in the later Anglo-Saxon period and 

Kinship ties developed. An individual did not exist outside his clan. 

With these close ties of kinship came collective, rather than indivi-

dual responsibility for public order and redress of wrongs. Therefore, 

if A committed a wrong against B, A's entire clan was collectively 

2 

2Frederick William Maitland, The Constitutional History of England, 
(Cambridge: Cambridge University Press, 1908) p. 107. 

3Frederic Pollock and Frederic William Maitland, The History of 
English Constitutional Law, (Cambridge: Cambridge University Press, 
1898), II, pp. 240-244. 

4Maitland, op. cit., p. 108. 

5Pollock and Maitland, op. cit., pp. 242-243. 



. responsible to .. B. 1.s .entire clan, The result was that indiscriminate pri-
6 

vate v:eng~l'.l€e q:,'Qoi\;lt1ded, 

On the eve of the N:orman Conquest, the law of wrongs was made up.of 

four essential elements. They were (1) outlawry, (2) blood feuds, (3) 
7 

. tariffs of~' wite and bot,. and (4) pleas of the crown.· 

Outlawry. Each community was an island of peace and only within 

the community could one receive the protection of the community. If 

· one committed a wrong, he was sent outside the community and he was 

then considered an outlaw and was free game .for anyone. He was like 

a wild beast whom anyone could slay. 

This notion of outlawry was developed to protect one community 

against destruction by another community because a.member of the.first 

committed a crime.against the s.econd. The community within which the 

wrongdoer liv.ed would banish him.,so that ... they would not ·be held collect-
8 

ively responsible for his crime. 

Blood Feud. The blood feud was also an .attempt to discourage ind-

· iscriminate private vengence.. There were certain rules and regulations 

prescribed by the blood feud. If a man committed a wtong against OJ:le .. 

of another community, the community of which the wrongdoer was a member 

would not try to protect the wrongdoer while the relatives of'th~ 

6A. K. R. Kiraley, Potter's Outlines -of English Legal History, 
(London: Sweet and Maxw;ell, Limited. · 1958) ,. p. 153. 

7 
Pollock and Maitland, II op. cit,, p. 449. 

8Kiraley, op •. cit., p. 154. 



injured man sought to obtain vengance. The wrongdoer as a result of 

corrnnitting an evil lost the protection of his corrnnunity.9 

Tariffs of Wer, Wite and Bot. In the final stages of the develop

ment of Anglo-Saxon law the idea of tariffs of wer, wite and bot were 

incorporated into the notion of outlawry and blood feuds. Under the 

tariffs of wer, wite and bot, compensation was given by the wrongdoer, 

or his family, to compensate the evil done. Wer, wite and bot were 

the value of a man's life which meant compensation to his family for 

4 

the wrong committed. The value varied with a man's rank. Therefore, 

the value of a member of the royal court would exceed that of a village 

craftsman, Wer was the amount that was to be paid by the wrongdoer or 

his family to the kinfolk of a slain man. Wite was a penal fine pay

able to the king and bot was used to connote compensation of any kind.lo 

Pleas of the Crown. Pleas of the crown were offenses against the 

King and it was through these pleas that royal jurisdiction was extend

ed throughout the realm. If one committed a wrong that was considered 

to be a plea of the crown, he was directly responsible to the King and 

subject to punishment by him. The pleas were the first pronouncement 

of the King's Peace. That is to say that heretofore, the King like 

any other man who was head of a household enjoyed mund peace. Now, 

however, the royal household is extended to include other parts of the 

realm. Pleas of the crown included violation of the King's personal 

peace, attacks on peoples' houses, assault, and neglect of military 

9Ibid. , p. 154. 

lOibid., p. 154. 
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service. The King also enjoyed a special peace that was in force every

where. However, it only included violence done to persons. His peace 

existed not only in certain instances and places, but also to partic

ular times, Special seasons such as Easter were especially protected 

by royal power. 11 

With the development of these four factors the stage was set for 

the broad and sweeping extension of the King's Peace. The extension 

went much farther than the first provided by the pleas of the crown. 

This extension was the culmination of the notions developed in outlawry, 

blood feud, tariffs of wer, wite .and bot, and pleas of the crown. 

Extension of the King's Peace 

The King's Peace was extended to all areas of the entire realm. 

No longer was round peace needed for the King's Peace protected the 

individual and his household. No longer was the individual's own 

physical strength the only guarantee he had against outside interfer

ences, as he was not under the protection of the King.12 

The extension of the King's Peace was the method by which centra

lization of power and authority in the crown was carried out. Now all 

were subject to the authority of the King rather than being responsible 

to the head of the clan.13 

The extension of the King's authority presented numerous problems. 

English society had become more complex and unwielding so the King 

11Ibid., p, 155. 

12Maitland, op. cit., pp, 108-109, 

13rbid., pp. 108-109. 
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alone was not able to enforce his authority. Consequently, he developed 

a host of administrative offices specifically for the task of local ad-

ministration. These offices included the Sheriff, Courts Leet, Hundred 

and County Courts, and Central Elements of Itinerant Justices.14 

The organization that the King had established was not, however, 

a lasting one, for by the end of the 12th century the growth of English 

society had put such a strain on the structure of government that with-

out some reform it could not have long endured, An office on the local 

level with strong power and authority that could co-ordinate the activ-

ities of other county officials was needed, The King realized the 

necessity for such an office, and as a result he developed the office 

of conservator of peace,15 

The Conservator of the Peace 

The office of conservator of the peace, which is the germ of 

the office of justice of the peace, was established under the reign of 

Richard I. 16 The new institution went through a series of changes, 

which had the effect of making it a strong arm of the King.17 The 

conservator was the King's representative on the local level and was 

appointed and served at the grace of the King. 18 The final establish-

14charles Austin Beard, The Office of Justice of the Peace in 
England, (New York: Burt Franklin, 1904f:° p. 16. ~ ~- -~~ 

15Ibid., pp. 16-17. 

16nudley Julius Medley, English Constitutional History, (Oxford: 
B. H. Blackwell, 1913), p. 422. 

17 Ibid. 

18Ibid. 
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ment of the office came in the reign of Edward II. 19 However the powers 

and duties of the office changed considerably under different adminis

trations.20 

The Conservator of the Peace Under Richard I. The office of Con-~- -- -~ ~~- -

servator of the Peace began its development under Richard I.21 In 

1195, Archbishop Hubert issued an official proclamation for the pre-

servation of peace in the realm. He required that all men in the realm 

sign an oath stating that they promise to observe the King's Peace and 

to assist in the capture of those who broke the peace. 

Knights, especially assigned for the purpose, were instructed 
to summon before themselves, all men of fifteen years of age 
and over, and cause them to swear that they would not be out
laws, robbers, thieves, or receivers and abetters of such and 
furthermore, that they would make pro toto posse suo whenever 
hue and cry was raised, and deliver all offenders to the 
knights assigned to receive them.22 

The appointment of knights by the crown to receive oaths is the 

beginning of the office of conservator of the peace, later justice of 

the peace. 23 

The Conservator of the Peace Under Henry III. With the advent of 

Henry III to the throne came an increase in the scope of authority and 

functions of the conservator. They retained their sweeping police and 

19Beard, op. cit., p. 29. 

20 Thomas Pitt Taswell-Langmead English Constitutional History, 
(London: Sweet and Maxwell, Limited, 1946), p. 142. 

21 Ibid., p. 17. 

22 Ibid, 

23 Ibid. 



administrative responsibilities and were given the authority to hear 

offenses committed in the realm. 

The King said that it was his will that quick justice should 
be done throughout the realm, and that offenses which had 
been committed in the county in his time, no matter who had 
committed them, should be reported to the four knights whom 
he had assigned the task of hearing them,24 

The conservator was, for the first time, assuming .a judicial 

function. 

In the final years of the reign of Henry III, .the administration 

of the realm passed into the hands of Simon de Montfort. One of his 

first tasks, like those before him, was to issue writs announcing the 

establishment of peace within the realm. He assigned conservators of 

the peace custqdians for the task. The custodians, "were publically 

and firmly to forbid homicide, incendiarism, robbery, extortion, bear-

ing of arms without a license, and to repress all other offenses 

against the peace under the pain:of disinheritance and peril of life 

and members. 1125 They also assumed the responsibility for taking in-

dictments of felonies and misdemeanors and were granted the authority 

to arrest all law breakers and to hold them in custody until they 

received instructions from the crown.26 

Conservator of the Peace Under Edward land Edward II. During 

the reigns of Edward I and Edward II the office of conservator of the 

24Ibid '., p. 20, 

25 Ibid. , p. 20. 

26Ibid., pp. 29-30. 

8 



27 
. peace. rea.c.hacLthe. apex in its development. The conservator by this 

time. was no longer appointed by the Grown, b:ut elected by the county' 

28 
court. The conservators were to reside in the county and to visit 

any and all parts of the area in .order to pre.s.erve the peace; 29 

The conservators assumed new functions such as the policing.~nd 

maintenance of equal weight and standards of coin • .3? They were ordered 

by the Crown to "enquire by the oaths of good and lawful men concerning 

.disturbances and other outrages again.st .. the paace within the franchises 

and without, and all persons again.st whom .. indictments were found, or 

who were suspected notoriously were to he kept in custody by the 
31 

Sheriff." They were required to make monthly reports to the Council 

of WestminLster regarding _the nature. of. their pro.ceedings and the names 

of the persons involved. They were given the authority to.fine and 

9 

punish in accordance with their best judgment. They also exercised con= 

1 h h 0 ff d h ff• 0 1 32 tro overt es er:t an ot er county o 1.c1.a s. 

This analysis of the or.igin of the office of justice of the peace 

indicates the complexity and multiplicity of the causal factors rele-

vant to the birth of the institution. The King's Peace provided a basis 

for social and legal control and the expansion of the King 1.s Peace pro-

duced a more highly centralized system of government •. As a result of 

27Ibid., p, 23. 

.28 
Ibid,, p. 22, 

29Ibid., p. 28, 

30ibid., pp. 28=29 0 

31Ibid. 

32 
38-39, Ibid., pp. 
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increased authority in the hands of the King, a large bureaucracy of 

administrative officials developed, The conservator of the peace grad

ually became the center of local administration and,· contro:l. ·· The office 

was conceived under Richard I, greatly expandced-·in power· and authority 

under Henry III, Edward-I,· and· Edward II, and··wa:s tra.nsformed·into the 

office of justice ofthe·peace·under Edward.III. 

The Establisht11e.nt of the Office of Justice of the Peace. 

Like the origin of· the· justi.ce· of· the· peace, the establishment of 

the office into a formalized english political institution was along 

and complicated processo Beard attributes the establishment to the 

pressure of social conditions, During the reign of Edward III, accord

ing to Beard, England moved into a period of disorganization and chaos. 

The war with France gave· rise to perplexing social problems, the Black 

Death in 1348 added weight to the already weak social order, and the 

breakdown of the manor system did away with all remnants of social con

trolo33 

The reaction to. the breakdown of the social order by the' governing 

administration was the establishment,ofmore·powerful· instruments for 

local controlo The old office·of conservator of the peace was replaced 

by the new office of justice of the peace.34 

Steps in the Expansion of the Office of Justice of Peace, In 

the first parliament µnder Edward III, a special provision for the 

33Beard, op. cit., pp. 33-340 

34Kiraley, op.cit., p. 73, 
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preservation of peace was enacted, It stated: "For the better keeping 

of the peace, the King wills, that in every county good men and lawful, 

which be in the county, shall be assigned to keep the peace."35 In 

accordance with this statute, the King and council commissioned two or 

three men in each county as justices of the peace who were responsible 

for maintaining the peace. 36 In addition to this action, the office 

was given additional judicial power for it assumed the position of a 

court of record,37 

The action by the first parliament was not sufficient to halt the 

degeneration of the social order. Consequently, the governing body 

began to enact legislation giving the new office sweeping judicial and 

administrative powers. 38 The justices of the peace were given the 

authority to inquire into defaults and then to report them to the 

King.39 Justices of the peace began to punish those who resisted or 

defied their order,40 

In 1344, justices of the peace were given the authority to "head 

and determine felonies and trespasses done against the peace in the same 

counties, and to inflict punishment reasonable according to law and 

reason and the manner of the deed, 1141 

35Beard, op, cit., p. 73. 

36rbid., quoted from Pat, Rolls, 1327-1330, pp. 88-90, 

37Ibid., p. 35, 

38Ibid., p. 39, 

39 Ibid., p. 36, 

40ibid,, p. 36, 

41 Ibid., p. 40, quoted from 18 Edward III, s. 2' c. 2. 



12 

Much of what was done up to this time seemed to be a series of 

desperate attempts to control the breakdown of the social order. As a 

result many of the statutes seemed to have been poorly written and the 

laws thereby ill administered. According to Beard, the King and parlia-

ment became disenchanted with what they had accomplished, and they de-

cided to culminate all the previous action by the enactment of a new 

and powerful statute. They enacted the statute of 1360 which "firmly 

established the office of justice of the peace as a permanent police and 

administrative institution'.'42 It provided 

That in every county of England shall be assigned for 
the keeping of the peace, one Lord and with him three or 
four of the most worthy in the county, with some learned in 
the law, and they shall have power to restrain the offenders, 
rioters, and all other barators, and to pursue, arrest, and 
take and chastise them according to their trespass or offense; 
and to cause them to be imprisioned and duly punished accord-
ing to the law and customs of the realm, and according to that 
which to therr, shall seem best to do their descretions and good 
advisement; and also to inform them, and to enquire of all 
those that have been pillars and robbers in the ports beyond 
the sea, and be now come again, and go wondering, and will not 
labor as they wont in times past; and to take and arrest all 
those that they may find by indictment, or by suspiciaon, and 
to put them in prison; and to take of all them that be (not) 
of good fame where Lhey shall be found, sufficient surety and 
mainprise of their good behavior towards the King and his 
people, and the other duly to punish; to the intent that the 
people be not by such rioters or rebels troubled nor endamaged, 
nor the peace blemished, nor merchants nor other passing by the 
highways of the realm disturbed, nor (put in the peril which 
may happen) of such offenders; and also to hear and determine 
at the King's suit all manner of felonies and trespasses afore
said; and that writs of oyes and determiners be granted accord
ing to the statutes thereof made, and that the Justices which 
shall be thereto assigned be named by the court and not by the 
party. And the King will that all general inquiries before this 
time granted within any seignories for the mischiefs and oppress
ions which have been done to the people by such inquires, shall 
ceas~ utterly and be repealed; and that fines which are to be 
made before Justices for a trespass done by any person be 



reasonable and just, having re~arded to the quantity of the 
trespass and the causes for which they may be made,43 

13 

The establishment of the office of justice of the peace was the re-

sult of a long series of experiments which were carried out by the King 

and parliament in an attempt to establish an institution on the local 

level that could help restore social order. First, the King and parlia-

ment replaced the old office of conservator of the peace with a new 

office, the justice of the peace. From this point they gradually in-

creased the power and the authority of the new office. The climax of 

the effort came in 1360 when the office of justice of the peace was 

firmly established as an English political institution. 

From 1360 until the time of the American revolution there was very 

little change in the institution. What few changes that were made, 

according to Beard, served to increase the scope and power of the insti-

tution. The most outstanding example was the administration of the 

Elizabethan Poor Laws by the justices of the peace,44 

Establishment as an American Institution American legal heritage 

is essentially English. The colonist in coming to the New World brought 

from England all sorts of iegal precepts, notions, and ideals. For all 

practical purposes it seems that one might say that the English legal 

system was simply transplanted in the New World. Since the system was 

transplanted almost in totality, the office of justice of the peace 

became an American institution. 

43Ibid., pp. 40-41, quoted from 34 Edward III., c. 1. 

44Traswell-Langmead, op. cit., p. 768. 



Although generalities are impossible for the thirteen col-
onies over the period of 175 years they were subject to England, 
a few observations can be made. English practice was followed 
in many ways. For instance, the colonies retained the local 
judiciary known as justices of the peace, or magistrates. In 
many colonies, justices of the peace sat a few times each year 
as minor criminal courts known as Courts of Quarter Sessions. 
As in England, they were not required to be learned in the law,45 

This brief analysis of the metamorphosis of the institution of 

justic~ of the peace in Great Britain and its transplantation in the 

New World should be sufficient background for an analysis of the in-

stitution as it presently exists in Oklahoma. 

14 

45Frederick G, Kempin, Jr., Legal History: Law and Social Change, 
(New Jersey: Presntice-Hall, Inc., 1963), pp. 21-22. 



CHAPTER II 

THE CONSTITUTIONAL AND STATUTORY BASIS OF THE 

OKLAHOMA OFFICE OF JUSTICE OF THE PEACE 

The office of justice of the peace, like all other institutions 

found in the judicial fabric of Oklahoma government, derives the basis 

for its existence from the constitution of the state and from statutory 

enactments. An analysis of these legal prescriptions is necessary if 

one is to develop an understanding of the operation of the system. Such 

an understanding is a mandatory precondition to an analysis of the system 

as it actually operates, as well as an analysis of the attempt by the 

Oklahoma State Legislature to abolish the system. The scope of this 

chapter is a scrutinization of the relevant portions of the state con

stitution and the statutes of the state. 

The Constitutional Basis 

Political scientists agree generally with the idea that a written 

constitution should only prescribe a broad outline or a basic framework 

necessary for governing, thus leaving specific or particular prescrip

tions to statutory enactments. The Oklahoma constitution violates this 

rule, for the document in many instances not only sets down a general 

outline, but also prescribes specific and minute details. A good ex

ample of this violation is found in Article VII which deals with the 

office of justice of the peace and the office of constable. The Article 

prescribes such things as the establishment of the office, its 

15 



jurisdiction, procedure for appeals, the number of justices for each 

county, and the designation of justices of the peace as conservators of 

the peace. 

Establishment of the Office. Constitutional provisions that pro-

vide for the establishment of the office of justice of the peace are 

found in Sections I and 18 of Article VII. Section I provides for the 

establishment of the entire judicial structure of the state and points 

out that: 

the judicial power of this state shall be vested in the Senate, 
sitting as a court of impeachment, a Supreme Court, District 
Courts, County Courts, Courts of Justices of the Peace, Municipal 
Courts, and other such courts, commissions or boardf, inferior 
to the Supreme Court, as may be established by law. 

Section 18 deals specifically with the establishment of the office of 

justice of the peace. It states that, "The office of Justice of the 

Peace is hereby created . 

Jurisdiction. Section 18, in addition to establishing the office, 

also specifically defines the criminal and civil jurisdiction of the 

justice of the peace court and specifies that the court shall be denied 

jurisdiction in certain cases. 

The first portion of that section provides for jurisdiction in all 

felony cases. The provision states that". . Courts of Justices of 

the Peace shall have, co-extensive with the county, jurisdiction as ex

amining and committing magistrates in all felony cases .... 113 The 

1 Oklahoma Constitution, Article VII, Section 1. 

2 Oklahoma Constitution, Article VII, Section 18. 

3Ibid, 

16 
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c.ourts .. also. exercise. jurisdiction in. certain misdemeanor cases for the 

constitution stipulates that the justice of the p.eace courts shall have 

• " " " concurrent jurisdiction with the County Court in all 
.misdemeanor cases .in which the punishment does not exceed a 
fine of two hundred dollars or imprisonment in the county 
jail for not exceeding thirty days, or both such fine and 
0 0 t 4 1.mpr1.sonmen. ·" " " " 

In 1947 there was some question as to what the legislature intended 

to be the interpretation of jurisdiction that was tlco-extf:nsive with 

the county". The Oklahoma Court of Criminal Appeals answered the ques-

tion by saying 

, " • , a justice of the peace must transact all of his business 
within the district for which he is elected or appointed, but 
that he may issue process while acting within his district for 
service on persons residing in the cmmty but outside of the 
justice of the peac~ district of the justice of the peace who 
issues the process.· 

The constitution also prohibits the justice of the peace courts from 

taking jurisdiction in libel and slander cases6and stipula.tes that they 

shall enjoy civil jurisdiction that is concurrent with the County Court 

as long as the amount involved .does not.exceed .$200, exclusive of in-

7 
terest and costso 

AEEea~" The justice of the peace court is a court of original 

jurisdiction only. This means that no c.ase can be appealed from other 

courts to this court and that only cases that be.gin in the justice of the 

peace court can be adjudicated there •... Section 14 of Article VII of the 

4 
Ibid" 

5 
Kutz Vo State, 83 Okl. Cr" 324 (1947). 

6oklahoma Constitution, Article VII, Section 18. 
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Oklahoma constitution provides for the procedure for appeals from the jus-

tice of the peace courts to courts of higher jurisdiction. The section 

states that 

Until otherwise provided by law, the County Court shall have jur
isdiction of all cases on appeals from judgments of the justices 
of the peace in civil and criminal cases; and in all cases, civil 
and criminal, appealed from justices of the peace to such County 
Court, there shall be a trial de nova on questions of both law 
and fact.8 · 

Number of Justices of the Peace. The final portion of Section 18, 

Article VII deals with the number of justices of the peace who are to be 

elected in certain cities and states that, "In cities of more than two 

thousand and five hundred inhabitants, two Justices of the Peace shall 

be elected. 11 9 

Justices of the Peace as Conservators of the Peace. The State con-

stitution provides that the justices of the peace within the State shall 

perform the functions of conservators of the peace. According to Section 

19, Article VII, "All judges of the courts of this State, and Justices of 

the Peace shall, by virtue of their office, be conservators of the peace 

throughout the State. 11 10 

In summarizing the constitutional provisions concerning the office 

of justice of the peace in Oklahoma, it can be pointed out that these 

provisions are found in three different sections of Article VII. One of 

these sections deals with the establishment of the entire judicial struc-

ture of the state and the other two deal specifically with the justice of 

8oklahoma Constitution, Article VII, Section 14. 

9oklahoma Constitution, Article VII, Section 18. 

lOoklahoma Constitution, Article VII, Section 19. 



19 

the peace courts. Provisions are also made for both jurisdiction as well 

as a general procedure for appeal. 

The Statutory Basis 

All necessary rules regarding the operation of the office of justice 

of the peace are not provided in the state constitution. In order to find 

the bulk of the provisions that regulate the system, one must look at the 

relevant statutory enactments. A comprehensive analysis of the statute.s 

will include (1) the selection of the justices of the peace, (2) the jur

isdiction of the justice of the peace courts, (3) the duties, powers, and 

responsibilities of the justices of the peace, and (4) the fee system. 

The Selection of the Justices of the Peace. Justices of the peace 

in Oklahoma, like most other state officials, secure their position by 

popular election. When justices of the peace are elected they must, ac

cording to the statutes, possess certain minimum qualifications such as 

age, residence and citizenship. They are elected for set terms from pre

viously designated election districts. The interesting thing to note con

cerning the statutory requirements relating to this office is not what the 

statutes specifically mention, but rather what they omit. An exa~ple of 

this omission is the absence of any educational or professional require

ments. 

Legal Qualifications. The legal qualifications necessary to qualify 

one to be a candidate for the office of justice of the peace are minimal. 

The primary requirement is that the person be a legal voter of the dis

trict, township, city or town for which he is to be elected or appointed.11 

lloklahoma Statutes, Title 39, Section 3. 
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Legal voters in Oklahoma according to Article III, Section 1, of the state 

constitution are: 

.... citizens of the United States, citizens of the state, 
including persons of Indian descent (native of the United 
States), who are of the age of twenty-one years and who have 
resided in the state at least six months, in the county two 
months, and the election precinct twenty days next proceeding 
the election at which such elector offers to vote. No person 
shall be a qualified elector of this state who is adjudged 
guilty of a felony, who is detained in a penal or correctional 
institution for mental retardation, or who has been committed, 
by judicial order, to an institution for mental illness.12 

The justice of the peace must reside and keep his office in the justice 

of the peace district for which he was elected or appointed.13 

Justices of the peace, like many other state officials, are elected 

for short terms. The terms of the justices of the peace are for two 

years and at the end of the term, if the justice wishes to retain the 

position, he must submit his candidacy to the electorate of his district. 

The term of office begins on the first Monday in January following the 

election and expires when a successor is elected and qualified.14 

Election Districts. The statutes, in addition to stipulating the 

qualifications for office, also provide for the division of all the coun-

ties and some cities into justice of the peace districts. Section I of 

Title 39 specifies that the board of county commissioners of each county 

shall have the responsibility of establishing the justice of the peace 

districts. 

12oklahoma Constitution, Article III, Section 1. 

13oklahoma Statutes, Title 39, Section 6. 

14oklahoma Statutes, Title 39, Section 2. 
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The statutes require that the board in each county divide the county 

into at least six justice of the peace districts.15 

Provided, that in any county, where public necessity requires, 
the said board of county commissioners may provide such addi
tional justice of the peace districts as they may deem exped
ient; not to exceed one justice of the peace and one constable 
for each voting precinct.16 

The foregoing provision allows for the establishment of justice of the 

peace districts in towns and cities, the justices of which are called 

town justices of the peace. The statutes also provide guide lines for 

counties that have a population in excess of one hundred eighty-five 

thousand. The statutes stipulate that in such counties the board of 

county corrrrnissioners must divide the county into not more than five jus-

tice of the peace districts, exclusive of incorporated towns and cities~7 

Section 4 of the same Title specifically prescribes the number of 

justices of the peace that are to be elected in cities and towns. 

Each incorporated city or toWJn, having more than one thousand 
five hundred inhabitants shall constitute a justice of the 
peace district; and there shall be elected therefore, as pro
vided in Article I, one justice of the peace and one con-
stable 18 

The section.goes on to say that in cities of more than twenty-five hun-

dred inhabitants, two justices of the peace are to be elected. In cities 

with an excess of twenty-five thousand inhabitants: 

there is to be elected an additional justice. For each fifty 
thousand inhabitants there shall be elected an additional 
justice of the peace, and an additional constable for each 

15oklahoma Statutes, Title 39, Section 1. 

17oklahoma Statutes, Title 39, Section 25. 

18 Oklahoma Statutes, Title 39, Section 4. 



fifty thousand inhabitants, or major fractional part thereof 
in excess of said seventy-five thousand (75,000) inhabitants 
according to the last Federal Census; provided that in cities 
having a population in excess of ninteen thousand five hun
fred (19,500) inhabitants and less than twenty thousand two 
hundred (20,200) inhabitants according to the last preceding 
Federal Decennial Census or by any succeeding Federal Decennial 
Census, three justices of the peace and three constables may 
be elected.19 

Section 26 of Title 39 provides the guide line for the division of 

larger cities into justice of the peace districts. 

Each incorporated city or town, having a population in excess 
of,ane,hundred ninety thousand (190,000) inhabitants and less 
than two hundred thirty thousand (230,000) inhabitants as shown 
by the last preceding Federal Decennial Census, or any succeed-

22 

ing Federal Decennial Census, and having a net assessed valuation 
in excess of one hundred thirty-five million dollars ($135,000,000) 
as certified to the County Excise Board in 1944, and as may be 
shown by any succeeding biennial-net assessed valuation shall 
constitute a Justice of the Peace district; and there shall be 
elected therefore as provided in this Article one (1) Justice 
of the Peace and one (1) Constable; provided that in all cities 
of more than five thousand (5,000) inhabitants, two (2) Justices 
of the Peace and two (2) Constables, shall be elected; and pro
vided further, that in cities of more than twenty-five thousand 
(25,000) inhabitants there shall be elected an additional Jus-
tice of the Peace and an additional Constable for each forty 
thousand (40,000) inhabitants in excess of the first twenty-
five thousand (25,000) inhabitants, according to the last Fed-
eral Census; provided, however, that in no event shall there be 
more than five (5) Justices of the Peace in cities of more than 
twenty-five thousand (25,000) inhabitants.20 

Title 39, Section 28 of the Oklahoma Statutes provides for division 

of cities with an excess of three hundred thousand population by stipu-

lating that in such cities six districts are to be established and that 

six justices of the peace are to be elected. 

Jurisdiction of the Justice of the Peace Courts. The constitution 

of the state makes some provisions regarding the jurisdiction of the 

19Ibid. 

20oklahoma Statutes, Title 39, Section 26. 
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justice of the peace courts; in.as much .as the.constitutional provisions 

alone would not suffice, statutes have necessarily been enacted making 
. • 1 

;more specifi,c the jurisdiction .of the justice of the p.ea.ce courts. A. 

methodical discussion concerning the jurisdiction.o£.the Oklahoma jus-

tice of the peace courts shouLd include .. (l) ... .generaL.j.ur.i.sdiction, (2) 

civil jurisdiction, (3) criminal jurisdic.ti.on, .. (4) j.uri.s.diction .of the 

town justices of the peace, and (5) the.areas.in which the-justice of 

the peace courts are specifically. p.rohi.bited .. fram ... assumin.g_. ju.:risdiction, 

.General Jurisdiction. The Oklaboma .. .ju.di.c.ial .system i,s a complex 

structure ranging _from the State Supreme Gour.t. to. the. cour.ts of first in-

stance such as the justice of the peace ... courts •.. {S.ee .. Appendix A) 

The Oklahoma Court of Criminal Appeals held that statu,tes regard-

-ing the jurisdiction of these courts of· first instance 'are to be strictly 

construed. A question concerning the jurisdi.ction.of these courts came 

before the high court in 1939. The Co.urt said.that 

Justice of the peace courts .are -courts of .limited juri~diction, 
and statutes conferring jurisdiction upon them are to be strictly 
construed, and are not to b, .. aided or extended by implications 
beyond their express terms.21 

Civil Jurisdiction. _The jurisdiction .of .. the Justice of the peace 

courts in civil matters in all counties with les.s than one hundred eighty 

five thousand population .is co-extensive with the county_ in which they ." 

are elected. 

Provided, that in .all actions against two or more defendants 
jointly or jointly and severally liable, such .actions may be 
brought before any Justice of the Peace.of :the county wherein 
either of the defendants shall reside or may be.summoned; and 
such Justice shall have the power and is hereby authq:rized to 
issue a Summons directed'to the Sheriff or any other 'county 

21Harrington v. State of Oklahoma, 66 Okl. Cr. 310 (1939). 



.- for .service to ]bring. in all co=defendants who may be served in 
... .such .county .and.upon servi.ce of such .sununons the justice, before 

:whom .. the. ac.tion ... is .. pending, shall.have as fuH juri,sdiction .as 
to all def.endan.ts as. he would have in ._cases where all the -defen
dan.ts.. reside in the county where the action is brought,22 

The. statutes. also make juris.dict.ional provisions for counties that 

have an excess of one hundred. eighty-five.thousand popula"\:=ion. In all 

such counties, according to the statutes, .the civiLjuris:diction is .co-

extensive with the district or the township in which the justice was 

23 
elected, 

In addition to jurisdiction based on area, the.statute~ also base 

civil jurisdiction .on the amount of .money involved, .Justices of the 

24 

peace have original jurisdiction in civil action only for the recovery of 

money and in such action the amount involved Ls no.t to exceed $200, ex

clusive of interest and cost,24 

Criminal Jurisdiction, The criminal jurisdiction of the-justice of 

the peace courts, according to the .statt_;Lt:-e:s, .. is det.e.rmined ... by the type 

of offense connnitted and by the territory in .which. the.act was conunitted, 

Justices exercise original jurisdiction .over puhlic offenses; which .are 

-less than felonies conunitted within their ~resp.ec.tive counties. They ,can 

only take jurisdiction in .such cases if the .fine ... involved. do.e.s not exceed 

$200 or if the penalty does not exceed imprisonment in the county jail foir 

more than thirty days,_ or by both such fine and imprisonment. 25 Such 

22oklahoma Statutes, Title 39, Section 81, 

23 
Ibid. 

24oklahoma Statutes, Title 39, Section 82. 

25 
· · Oklahoma Statutes, Title 39, Section 491. 
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jurisdiction is co-extensive with the county in which the justice is 

elected.26 

The jurisdiction of the justice af the peace court in both civil and 

criminal cases is co-extensive with the county in which the justice of the 

peace court is located. This general statement is true except in regard 

to the civil jurisdiction of justice of the peace courts in counties of 

'more than one hundred eighty-five thousand population. The State Supreme 

Court has held, however, that a justice of the peace must be personally 

present in his own district or township before he can perform his official 

acts. II .. , a justice of the peace is without jurisdiction to sit, 

hear, and determine any action outside the township where he is elect-

ed , ... 11 27 The Court goes on to point out that the Oklahoma statutes 

regarding the justice of the peace courts were taken verbatim from Kansas 

statutes and then it goes on to cite a Kansas case in order to support 

its decision. 

A justice of the peace is a township officer, under the Con
stitution, and cannot be a county officer or a state officer. 
It is true that justices of the peace are in some sense justices 
of their respective counties and also in the state. It is true 
that a justice of the peace may, within his own township, perform 
the duties of an examining magistrate in cases or hear cases 
arising in any part of his county; and it is also true that he 
may, within his own township, issue criminal process to be served 
in any part of the state; but it does not follow from these powers 
given that he may go into any part of the state and perform offi
cial acts. He can perform his official acts only in his own 
township. Criminal complaints must be taken to the justice, and 
not the justice to the criminal complaints, If for any reason it 
is more desirable to conunence a criminal prosecution in one town
ship than in another, it must be conunenced before some justice of 
the peace of that township; but, if it is preferable to conunence 

26oklahoma Statutes, Title 39, Section 492. 

27Leiber, Justice of the Peace v. Argaubright, 25, Okl. 177(1909). 



before some particular justice, then the parties must go to that 
justice, and not transport him into some other township. His 
office is not migratory.28 

26 

Jurisdiction of the Town Justice of the Peace. The town justice of 

the peace, as established by Title 39, Section 4, of the Oklahoma stat-

utes, enjoys jurisdiction in more matters than does the justices located 

in other parts of the county. The town justice of the peace shall enjoy 

"concurrent jurisdiction with all other justices in all civil cases and 

all criminal cases for offenses against the laws of the State, committed 

within the county where such town is situated .. 112 9 In addition to 

this concurrent jurisdiction, the town justice of the peace enjoys ex-

elusive jurisdiction to hear and determine all cases involving abridg~

ments of city ordinances.30 

Cases of No Jurisdiction. The statutes specify some types of cases 

in which the justice of the peace courts are not allowed to assume juris-

diction. First, the justice of the peace courts can not take jurisdiction 

to recover damages for assault or assault and battery; second, in action 

against other justices of the peace or other officers for misconduc~, 

third, in any action of malicious prosecution, libel or slander; fourth, 

in action for the specific performances of contracts for the sale of real 

estate; fifth, in actions concerning attempts to recover titles of real 

estate; and sixth, in which money judgment is sought against any school 

district, city, town, county or other municipal corporation.31 

.28 A., T. and S. ,F. Railroad Company v~ Rice, 36 Kansas 593 .(1887). 

29oklahoma Statutes, Title 39, Section 51. 

30ibid. 

31oklahoma Statutes, Title 39, Section 88. 
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Duti.e.s,. Responsilbilities and Powers of the _Justice of the Peace. 

The du.ti.es-:1 .. respo.ns..:Lbil.iti.e.s . .and powers of .th.e .. Dkl.ahoma ju$tices of the 

peace are numerous and varied, F..or. the purpose of .. di.scus.sion they can be 

-·edassified . .into three. general groups: .administrative, judicial, and 

general,. 

Administrative Activities, The Oklahoma ,justice of the peace must 

perform some activities which are administrative rat.her than judicial, 

The most significant of theR.e activities include: (1) filing an oath and 

making bond, (2) making qua1tetly reports amd payments of money collected, 

(3) appointment of a cl.erk and (4) .keeping_ the civil a.nd criminal docket, 

Filin_g Oath and)y[akiI!l!; Bond. Justices o.f the peace, lik.e some other 

state public officials~ are ... required upon .. entering the duties of· office 

to take an oath of office .and post a .. lbond, ... A Justice who h.a.s been elected 

is required, according to the statutes, to take an oath of office within 

twenty days after he is notified of his elect.ion, 32 He is also requfred 

by law to execute an instrument in writing with two or more-sufficient 

securities which must he approved by the board of county connnissioners. 

The instrument is as follows: 

r; , , , , chosen Justice of the peace, in the , • , • district of 
• County, State of .Oklahoma and .A , .. , B , , • , and C 

, . , . , D . , • , , his .su.r'etie!} do .. hereby jointly .(and) severally 
agree to pay on demand t.o each.and .every. person who may be entitled 
thereto, all sums of money as.the said.Justice may become liable to 
pay, on account of any moneys which may come into his hands, by 
virture of his office. 

Dated at , ., this ••.• day of, Ao o a o Do o o o, 

Signed, A • • • , B , , , • C . • . . D . ,33 

32oklahoma St.at@tes, Title 39, $ection 11. 

33 Oklahoma Statutes 9 Title 39, Section 9. 
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.. All Justices of .. the. pea.ce in first class cities are required before 

.entering. .. office to. enter into bond byra surety company in any amount fiKed 

by.the. board.of count_y commissioners. 34 

Justicels Quarter.:!1:: report and Payment of Moneys Collected, Justices 

of the peace .. are required by law to. file a report of their activities as 

well as pay over to. the. c.oun.ty. all moneys collected in behalf of the 

county or st:ate, According to the statutes any justice of the peace 

who fails to file l;luch a report shalLhe g.uilt:y . .of .. a mis.demeanor and any 

justice that fails to tunm over.moneys collected:shall be guilty ·or emb'e2-

35 
zlement, The records_ and. hooks. o.f each .Justice of the. peace -court in 

the state are to be audited b;y .. the .. State Examiner and Insp~ctor, 36 

On the first Monday. 0£ .. January, . .Ap:r::i.l., .J:uly, .. and. October of each 

year,_ each justice of the. pea.ce.. mus.t .file with. the county commissioners 

of his county a .full .. .report. o.f .. aLLh.i.s .... pr.oceedings in all actions of 

37 
interest to. the county. or .in.which the county.. or state is a party, 

The report must include 

the names of the .part.ies to the action or prGJc.eeding, a i:ltate
ment of all .o.rders .made by .said. justice, .. whether the defendant 
be bound over or otherwise, the.judgment, whether of dismissal 
or imprisonment,. or for a.fine and.costs, or either; if for.im
prisonment, the extent the.r.eof and costs; if for a fine, the 

-amount thereof and costs, the amount of fine and costs paid-,.if 
any, and the disposition thereof;.an.itemized .a,ccount of the 
fees of said justi§e, and of all of:lficers and witnesses, and 
the names of each. 8 

34oklahoma Statutes, Title 39, -Section 10, 

·35oklahoma _Statutes, Title a9, .Section 16. 

36 
Oklahoma Statutes, Ti tie 19, .S.ection 171. -

37oklahoma _Statutes, Title 39, $e.ction 13. 

38 
Oklahoma Statutes, Tit Le 39, Section 14. 



29 

The justices of the peace must make periodical payment of moneys 

collected, .. · .. At.the time of making each .quarterly report, the justices 

of the. peace must p.ay to the county treasury all fines and moneys col"" 

lected hy. them in behalf of the county or state, Howe~rer, at any time a 

justice. of the .. peace accumulates two hundred .dollars he must immediately 

39 
pay the amount to the county treasury. 

Appointment of ~ Clerk. Only justices of first class cities may 

appoint a clerk. Such clerk holds his position at the pleasure of the 

justice of the peace who appointed him and he is paid by that justice 

rather than by the county or the state.40All action in which the justice 

41 
of the peace might take jurisdiction may be filed with the clerk. He 

has the power <to administer oaths, issue processes of all kinds and 

approve bonds to the same .extent as doe.s the justice of the peace 

himself. 42 

Judicial Activiites .•... &ince justices .of the peace are judges who are 

empowered by the constitution and by.State law to hear cases·duly insti-

tuted before them they po.s.sess certain.duties. and responsibilities 

directly related to adjudication, F.or the purpose of analysis of the 

most important of these duties and responsibilities, one can make a basic 

distinction between civil and criminal activities. 

39oklahoma Statutes, Title 39, Sect ion 15. 

40 
Oklahoma Statutes, Title 39, .Section 21. 

41 
Oklahoma Statutes, Title 39, Section 23. 

42oklahoma Statutes, Title 39, Section 22, 
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Civil. Action. The Oklahoma justices of the peace have certain res'-) 

ponsibilities in .regard to the. adjudication of civil cases that fall under 

their jurisdiction. These responsibilities include such things as: (1) 

the connnenc.ement: of action which indudes setting the time o.f trial and 

issuing summons" (2) receiving the bill of particulars, (3) issuing sub-

p0enas, (4) impaneling the jury, and (5) conducting the trial. 

Commencement-of Action" The statutes prescribe the procedure for 

the commencement of civil action. Section 101 of Title 39 says that civil 

action is commenced by summons issued by the.justice.to the litigants or 

by the appearance and agreement of the parti.es without summons. In 

actions where all sunnnons may 'be issued t:o .· defendants residing in the 

county where the action was connnenced II the SUlllIIlons must be returnable 

not more than twelve days from its date, .and must" unless accompanied by 

an order of arrestj) be served at least three days before the.time of ap

pearance,1143 In situations wher'e all defendants cannot be served in the 

county in which the action was connnenc.ed the summons 

shall be returnarle not more than thirty days from its date, and 
must, unless accompanied 'by an order of arrest, 'b® served at least 
twenty days-before the time of appearance, by delivering a copy 
of the summons with the endorsement thereon certified by the con
stable or person serving the same to be a true copy of the defea
dant, or leaving the same at his usual place of residence with 
some member of his family over fifteen years of age,44 

Bill of Particulars. In civil action before the case-can come to the 

court, the plaintiff and the defe~dant must file a bill of particulars 

with the justice of the peace who is to hear the case:45 The bill must 

43oklahoma Statutesj Title 39, .Section 104. 

44rbid. 

45 Oklahoma Statutes, Title 39, Section 131. 
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state in plain language the facts constituting the action and.the claims 

to be madeo46 

Change of Venueo Justices of the peace have the powe.r to grant a 

change of venue in any case under their jurisdictiono · One change may be 

granted by the justice of the peace scheduled to_ hear the case to either 

party to the suit by one party filing an affidavit stating that (1) th,e 

jus.tice of the peace -scheduled to hear the case is a material witness for 

either party, (2) the justice of the peace scheduled to hear the case is 

prejudiced and, (3) the case coulc:k not be fairly decided by any jury that 

could be impanelec;I. to hear the case.47 

Subpoena and Arrest of Witnesseso All justices of the peace have 

the power to iss~e subpoenas to witnesses in order to compel their at

tendance to any trial pending before themo 48 If the witness_ refuses to. at

tend after he has been properly subpoened, the justice has the power to 

arrest the offender and punish him for his disobedience.49 

:Impane-ling .the Jury. In all civil actions either party to a suit 

may demand a jury trial which shall be composed of "six good and lawful 

men, having the qualifications of. jurors in. the district court, unless 

the parties shall agree on a less number.lJSO The justice of the peace 

must provide a list of eighteen names of_persons in the county who are 

qualified jurors o Fr.._om this the plaintiff and defendant alternatelY-

strike names until six are left and th.e remaining· six persons then compose_ 

46oklahoma Statutes, Title 39, Section 132 

47oklahoma'Statutes, Title 39, Section 121 

48oklahoma· Statutes, Title 39, Section 161 

49oklahoma Statutes, Title 39, Section 165 

50oklahoma Statutes, Title 39, Section 181 
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the jury. If either party refuses to partici.p.ate in.striking the1n.ames 

51 then the justice shall strike such names in behalf of such party. After 

the jury has been selected, the justice of the peace then issues a sum-

. 52 
mons for the Jury. 

Conducting the Trial. In civil actions, when n~ither party has 

demanded a trial 'by jury, the justice of the peace conducting the trial 

then "shall hear the proofs and determine the cause, according to law and 

. ht ,.53 rig • In civil cases where a jury has been demanded "the justice 

shall determine all questions of law as they arise on the introduction of 

evidence during the trial, but in no case shall he instruct the jury on 

questions of law or fact, 1154 Each Just.ice of the peace.has the power.to 

grant a new tria155and issue contempt citations; 56 Xhe justice is required 

by law to sign a bill of exception stating that one of the parties has 

taken exception to the opinion .. o.f the justice upon anyc·qu.e.stion of law 

arising during the course of the trial if .ei.the.r par,ty .makes such a re-

57 . 1 h h 'b'l" . - d f quest, Justices a so ave t e responsi i ity to issue or ers o .at-

h 58 h . hm 59 d 1 . d' 60 tac ment, to_ ear garnis ent an rep ev1.n procee ings, approve 

5loklahoma Statutes, Title 39, .Section 183. 

52 Oklahoma Statutes, Title 39, Section 184° 

53 Oklahoma Statutes, Title 39, Section 146, 

54 · dklahoma Statutes, Title 39, .section 192. 

55 
39, Section.·: 211, Oklahoma Statutes, Title 

56 
Oklahoma Statutes, Title 39, Section14~2 ° 

57oklahoma Statutes, Title 39, Section~ 214, 215. 

58 
Oklahoma Statutes, Title 39, Sections 321, 322, 323, 

59oklahoma Statutes, Title 39, Sec_tion .343. 

60 Oklahoma Statutes, Title 39, Section .421. 
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stays of execution, 61to issue execution of Judgment62and to solemnize 

, 63 
marriages, 

Cri.minal Action, . Justices of the peace have certai.n powers, duties, 

and responsibilities regarding criminal action that come within their 

jurisdiction, Justiceso.f.the peace are examining and committing 

magistrates, hear complaints, .and. conduct trial activit:ieso 

Activiti.es as Examining and fommitti:qg M~istrates, · Justices of the 

peace as stipulated in the State constitution are examining and com-

mitting magistrates, In regard to this duty,. jus.tic.es .. of the peace must 

hear complaints~ issue warrants, subpoenas, and contempt citations, 

order commitment or set baiL 

Hearin_g ~£!:aints, It is the responsibility of the town justices 

of the peace or other justice courts to hear complaints alleged against 

some person within their jurisdictiono . .Such complaint must include the 

64 
time, place, persons and property in:volvedo If the justice. of the peace 

hearing the case is satisfied that the offence has been committed, he 

must issue a warrant for the arrest of the person suspected of commit-

ting the offenseo65 Upon the appearance of such person before the justice 

he is ask how he pleads. He0will then be held o~er for ttial 

61oklahoma Statutes, Title 39, s.~ction 27L 

62 
Oklahoma Statutes, Title 39, S.ection 282. 

63 
Oklahoma Statutes, Title 39, Section 820 

64 
Oklahoma Statutes, Title 39, Section 494, 

65 
Oklahoma Statutes, Title 39, Section 495. 



34 

66 
or admitted bail, the amount of which is set by the justi.ce of the pe~ce 

d . h h . 67 con ucting t e earing, 

Trial Activities, Much of the procedure in the criminal trial is 

similar to that of the civil trial. As in civil trii.als the justices of 

the peace in criminal cases have the power to issue subpoenas and con

t'Bmpt citations, 68grant .cµ,anges of venue, 69 and postpone the trial. 70 

In the actual trial itself, the justice of the peace, as in civil 

trials, is responsible for conducting the trial, If a jury is requested 

by either party, it must be impaneled. 71 If one is not requested the 

. 72 justice of the peace hears the case without the aid of a Jury. The 

justice of the peace is responsible for determining all questions_of law 

as they arise on the introduction of evidence during the trial, but he is 

73 not allowedto instruct the jury as to questions of law or fact, 

74 
If the defendant is acquitted he must be immediately released, 

However, if the defendant pleads guilty of if he was convicted by the 

court, the court must rander judgment of fine or imprisonment, and upon 

judgment the court must order the fine to be secured or that the defendant 

66 Oklahoma Statutes, Title 39, Section 498. 

67 Oklahoma Statutes, Title 39, .Section 525, 

68 
Oklahoma Statutes, Title 39, ,,Section 526, 

69 Oklahoma Statutes, Title 39, Section: 501. 

70oklahoma Statutes, Title 39, Section 503. 

71 
Oklahoma Statutes, Title 39, Section 505. 

72 
Oklahoma Statutes, Title 39, Section 499. 

73 
Title ·39, .Section 510. Oklahoma Statutes, 

74oklahoma Statutes, Title 39, Section 521. 
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stand committed. 7 5 

Compensation for the Justices of the Peace, The compensation that 

the Oklahoma justice of the peace receives for the services that he per

forms is derived from the fees which he collects for such services. The 

statutes specifically prescribe the kind of activity and the amount to 

be charged and retained for such activity by each justice of the peace. 

(See Appendix B) In all criminal cases where fees are prescribed and 

where they are not paid by the defendant or complaining witness they are 

paid by the county as allocated by the county excise board.76 

75oklahoma Statutes, Title 39, Section 516. 

76oklahoma Statutes, Title 28, Section 53. 



CHAPTER III 

THE OKLAHOMA JUSTICE OF THE PEACE COURTS IN OPERATION AND THE MOST 

SALIENT, CRITICIS¥.3 OF THAT OPERATION 

It is a phenomena of many institutions found within the fram1.e.wcirk of 

Oklahoma government that _they do not always operate or function in the 

manner stipulated by the laws of the state" This is to say that the man-

ner in which they, according to the state constitution and state statutes, 

are to function and the way in which they actually operate in many in-

stances are two different things" This phenomena is particularly evident 

in the operation of the Oklahoma justice of the peace courts. The Speaker 

of the House, J.D. McCarty, expressed this notion when he said, "These 

courts jreferrmng to the Oklahoma Justice of the peace court~/ just don··'·t 

1 function like they are supposed to""· Corbitt B. Rushing expressed es-

sentially the same attitude when he said, "The justice of the peace courts 

many times act outside of the law. 112 Apart from the criticism that the 

law under which the justice of the peace courts operate is defective, the 

willingness of the courts to act o~tside of this law is the b~sis for a 

great amount of criticism tha.t is directed toward the courts and their 

operation" This criticism is the one that is most wd.dely used by the 

1Interview with J oD. McCarty, .Speaker of the Oklahoma House of 
Representatives, Oklahoma City, Oklahoma, April 19, 1966" 

2 
Interview with Corhitt B. Rushing, Executive Director, Oklahoma 

Institute for Justice, Inc., Shawnee, Oklahoma, June 18, 1965. 

36 
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oppone.nt.s .. o.f. the .. :sy.stem in advocating the abolishment o:E the system. 

It is the .. purpose of this chapter to show in as much detail as pos

sible how J:he Oklahoma justice of the peace courts really operate, to 

relate some of the .major ,discrepanci.es found within the operation .of the 

system, and to give some. insight into the major critic:isms of the system 

and its operation .as voiced by the most vocal persons and groups of 

persons •. Such a di.s.cuss.ion should then set -the. stage for study of the 

fruitless attempt by. the 1.9.65 Okl.ahoma State ... L~i.slature to abolish the 

Oklahoma justice of the peace systema 

An anaiLysis of the operation of the. system of justi.ce of the peace 

courts in Oklahoma should lnolude an examination of the.fee system, a 

discussion of the justice of the peac.e courts dis.pensing 'justice', the 

accessibility of Oklahoma . .justi.ce of the.._p.eace courts, and a study of the 

actual record keeping.and accounting.of the justices of the peace. 

Intertwined lim the discussion of these three topics will be an analysis 

of the various criticisms of the Oklahoma .. justice of the p~ace system 

and its operation .as voic~d by ·dif.ferent_ pers.ons and groups of persons 

involved in the attempt to abolish the system. 

The Fee System 

The fee system can be.found at the present time in.the judicial sys-

terns of twenty states either by virtue of constitutional or general 

statutory provisions or both. 3 · The fee system is s.imply, "A system 

3The following. states, either by their .constitution .o.r their .statutes 
provide for, in one or more of the branches of their judicial.sys.tern, some 
form of a fee system for compensating judges~ Alabama, Arkansas, Colorado, 
Florida, Georgia, Indiana, Iowa, Michigan, Minnesota, Mississippi,· Montana, 
Nevada, New Mexico, N~w Yo11k, Tennessee, Texas, Utah, Vermop.t, Washington, 
and West Virginia. · 
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; whereby a :Judicial officer is compensated for his services from the par-

ties before him in the form of an assessment which is in sonie manner 

dependent upon the outcome of the litigation. 114 In the United States 

there can be found five different variations of the fee system in crim-

inal cases: (1) the simple fee system, (2) the al.ternative fee system, 

(3) the limited fee system, (4) the penalty fund fee system, and (5) the 

salary fund fee system. A brief explanation of each fotm of the fee 

system follows: 

(1) The simple fee system. The simple fee system is the system that 

is employed in Indiana. Under this type the judges of the courts are 
.. .· 

compensated in whole or in part by fees derived from fines; costs or both 

which are wholly dependent on individual convictions. 

(2) The alternative fee system, Texas uses the alternative fee sys-

tern and it is simply a system whereby the judges are compensated in whole 

or· in part by scheduled fees per case, which fees are derived front the 

defendant, if convicted, or from the state or political subdivision there-

of in the event the defendant is acquitted. 

(3) The limited fee system. The Oklahoma judicial system is a good 

exampl~ of the limited fee system. Under this system the judges are com-

pensated in whole or in part by scheduled fees per case, which are derived 

from the defendant, if convicted, or from the state or subdivision thereof 

in the event that the defendant is acquitted; provided, that the latter 

form of compensation shall not exceed a minimum cumulative amount over a 

specified period of time; consequently, the fees that are paid by the 

4Robert H. Reynolds, "The Fee System Courts-...;Denial of Due Process," 
Oklahoma Law Review, Vol. 17, Nov. 1964, University of Oklahoma Press, 

Norman, Oklahoma. 



state or subdivision are of a lesser amount than if paid by the convicted 

defendent. 

(4) The penalty fund fee system. An example of the penalty. fund 

fee system can be found in the state of Florida. Under this type of 

system the judges are compensated in whole or in part by scheduled fees 

per case, regardless of conviction or acquittal, which fees are derived 

from a fund created and maintained solely by fines and or costs imposed 

by the court in previous cases. 

(5) The salary fund fee system. Ohio uses the salary fund fee sys-

tern and it is a system in which judges are compensated by fixed salaries, 

the amount of which is derived solely from funds accumulated by fines and/ 

or costs imposed in previous cases by the court.5 

The Fee System and Due Process 2!. ~· One of the .most fundamental 

criticisms of the Oklahoma system of justice of the peace courts voiced 

by critics of the system is that in a court of law where the presiding 

judge receives a fee, the amount of which is dependent upon the outcome 

of the case, the, defendant in that case is deprived of due process of 

law. In 1927 the United States Supreme Court was asked if the fee sys-

tern was inconsistant with the due process of law clause of the fourteenth 

amendment to the United States Constitution. In the decision Chief Jus-

tice William Howard Taft declared the fee system as presented to the 

Court by the case before it to be unconstitutional. He said: 

From this review we conclude that a system by which an inferior 
judge is paid for his service only when he convicts the defen
dent has not become so embedded by custom in the general prac
tice, either at common law or in this country, that it can be 



regarded as due p.ro.cess of law, unless the cost usually imposed 
is so .small that they may be properly ignored as within the 
maximum de minimis non curat lex. 

The.mayor .received for his fees and cost in the .pres.ent case $12 
and from s:uch .cos.ts under the Prohibition .Act for seven months he 
made .about $100 a month',, in addition to his salary.. We cannot 
regard the.prospect of receipt or loss of such an emolument in 

.each case as a minute, remote, trifling of insignificant inter
est, It is certainly not fair to each defen4ant brought before 
the mayor for the careful and judicial consideration of his 
guilt or innocence that the prospective loss by the mayor should 
weight against his acquital, 

•.• , There are 6oubtless mayors who would not allow such a 
consi,deration as $12.cost in each case to affect their judgment 
in it, but the requirement of due process of law in judicial 
procedure is not satisfied by the argUIJ1ent that men of the 
highest honor.and the greatest self-sacrifice could carry it on 
without ~anger of injustice. Every procedure which offer a 
possible temptation .to the average man as a .judge to forget the 
bu:t::den of proof required to convict the defendant, or which 
might lead him.not to hold the balance nice, clear and true 
between the state and the accused denied the latter of due process 
of law. 

It certainly violates the fourteenth.amendment and deprives a 
defendant in .a criminal case of due pro.cess of law to subject 
his liberty or property to the judgment of a court 9 the judge 
of which has a direct, personal~ substantial pecuniary interest 
in reaching a conclusion .against him in his case. 6 

Opponents of the justice of the peac.e sys_tem po.int to this case as 
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evidence of the fact that the fee system as found in Oklahoma justice of 

the peace courts is also a deni.!il.of due process and consequently in-

cons:istent with the fourteenth amendment. The .. legality of th~ s:wstem as 

it operates in Oklahoma is based upon .a.decision by.the Oklahoma Supreme 

Court. The Court, when asked about the legality of the fee system .as it 

is used in the Oklahoma justice of the peace courts, said that 

Ih order to disqualify a justice of the peace. under the due 
process provision of the constitution of Oklahoma the interest 
of such justice of the peace must be direct, personal, 

6 
'"Tumey v. Ohio, 273 U.S. 510, (1927). 



substantial,. precun.iary .interest: in the .subject matter of the 
-litigation,. and .not .. merely .indirect, incidental., contingent, 
o:r possible.7 

T~e Fee System_~,it .Operates in Oklahoma. Most opponents of the 

fee system as it ts .f.ound .. o.pe.r.ating.:in. Oklahoma Justice of the peace 

courts argue that .such .a .. sys.tern .. g.iv:es .. ris.e to .fierce. ,:competition for 

· 'business' between various justice.s . .as .well as. consistent I judgments 

41 

for the plaintiff.' Competition between .diff.e.r.ent justices of the peace 

is made possible in Oklahoma bee.a.use within .. the .. justice of the peace 

jurisdictions the choice of the just.ice .. of the .p.eace court where a .case 

is to be adjudicated is made by .the c.o..unty attorney in criminal cases 

8 
of the county where the illegal act was connnitted. This means then that 

in some counties there'are several different justice of the peace 

courts in which the county attorney -may. as.sign c.as.es. Opponents of 

the system:-argue that the county attorney is U$.uallymost concerned 

with obtaining :convictions;_co.nse.q.uently, he will assign the cases :i,.n 

his county to the justice of the peace court that is most likely to 

render such a verdict. Since the-different justices of the peace know 

the attitude of the county attorney t;hey compete with .each other for 

the 1blessing 1 of the county attorney by finding.a verdict that is desired 

by th~-:ccounty attorney. Corbitt B. Rushing says that many times defendants 

who have committed a violation of law in Oklahoma County are trans-

ported across the county to Midwest City because in the justice of the 

7Ex Parte r;ewis, 47 Okl 9 Cr. 72, (1930). 

8oklahoma Statutes, Title 409, Section 22. 
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peace court located in Midwest City the authorities "can be assured of a 

conviction."9 

State Senator Anthony M. Massad expressed essentially the same idea 

when he sa..td, 

.... in the five years I was in the County Attorney's Office 
here in Frederick, Isa~ at first hand that this /referri~g· to 

.the Oklahoma justice of the peace court!_/ was nothing more than 
a 'kangaroo court•·. The idea of justice to an accused was not 
even considered. A justice of the peace, realizing that he 

. makes no money unless he finds the accused guilty and that 
·unless he does what the county attorney asks, his business will 
be taken elsewhere, without exception, that I am aware of, will 
render judgment as asked by the prosecutor. Of course, the 

'prosecutor is interested in convictiong the accused, sohe has 
a vested interest in the case. The J.P., realizing that there 
must be a conviction before he can receive his fee, has a vested 
interest. So who cares about the rights of the accused and more 
particularly, whether he is really guilty or no,t .10 

One can find evidence of the validity of the arguments of the oppo-

nents of the fee system as it is used in the Oklahoma justice of the peace 

courts by looking at the case load of some justice of the 'peace courts 

irt Oklahoma City. The six justice of the peace courts located in Oklahoma 

City reported for the year 1962 a criminal case load that ranged from 616 

criminal cases in the most infrequently used court to 1,162 criminal cases 

in the most extensively used court. In the court reporting 616 criminal 

cases, the total amount of fines paid to the Oklahoma county treasurer 

was $4,404.32 and the fees collected by the justice of the peace on the 

cases amounted to $2,252.91. During the same period, the court in which 

1,162 cases were reported filed paid into the county treasurer in fines 

and costs the sum of $15,432.00 and collected in fees in amount of 

',, ...... ;.) 

9rnterview with Corbitt B. Rushing. 

lOtetter from State Senator Anthony Mi Massad, July 12, 1966~ 



43 

$4,234.00·.- 11 The iatter described court received almost twice the fees 

and more. than tripled the fines and costs collected by the former indi-

cates that there was some selectivity as to where the cases were filed 

and that some justices of the peace in Oklahoma City are more prone to 

find in favor of the plaintiff than are other justices of the peace lo-

cated in that particular jurisdiction. 

Sometimes a county attorney will for some reason almost completely 

boycott the court of a particular justice ~f the peace located within his 

county. ~ good example of such a practice can be found in Stephens county. 

According to a justice of the peace who resides in the northern part of 

the county, the county attorney was not fulfilling a previously made agree-

ment between himself and the justice of the peace since the county attorney 

was filing almost all cases involving illegal action conunitted within the 

county in the county court rather than in the justice of the peace courts. 

He said that the reason for the .county attorney operating in such a man-

ner was because the county was in the process of constructing a new court 

house and more funds could be obtained for the new structure as a result 

of more cases being adjudicated in the county court. 12 

Heber Finch, Jr., State Representative from Creek county, says that 

probably ninety-nine out of one hundred persons who are: tried in justice 

.of the peace courts are found guilty of the charge with which they are. 

being tried.13 He said, "I can show you justice of the peace courts in 

11Reynolds, ':'The Fee System Courts--Denial of Due Process," p. 378', 

12rnterview with Nolan J. Hubbs, Justice of the Peace, Marlow, 
Oklahoma, April 15, 1965. 

13rnterview with Heber Finch, Jr., State Representative from Creek 
county, Stillwater, Oklahoma, December 10, 1965. 



Oklahoma that are nothing more than courts to pull money from people." 

He went on to cite a specific example. 

The other day I went to one justice of the peace court where if 
a man plead guilty the justice of the peace would turn to the 
county attorney and ask how much t.he man should pay. If he 
plead not guilty he would have to post bond. Most would just 
plead guilty because it was easier and cheaper than posting 
bond.14 ·· · 
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Mr. Finch went on to say that some justices of :the. peace in Oklahoma were 

"getting rich by finding people guilty." According to Mr. Finch some of 

the more aggressive justices of the peace in the larger cities in the 

state have a yearly income which ranges from thirty to fifty thousand 

dollars .15 

The Oklahoma justices of the peace, of course, view the fee system 

quite differently than do those who are opposed to the system. It seems 

that when compared with a salary system as used by some other states, the 

Oklahoma justice of the peace much prefers the present fee system. They 

see the system not as one that depr~ves the individual of due process of 

law, but rather as one. that insures it. They,,· however, make no explanation 

as to how due process of law is insured. The view concerning the fee sys-

tern as held by most Oklahoma justices of the_ peace was expressei:L,in.,arird,·n-

terview with an Oklahoma City justice of the peace and former state 

president of the Oklahoma Justices of the Peace and Constables Associa-

tion, Marvin Cavnar. Mr. Cavnar said that instead of J.P. meaning 

'judgment for the plaintiff', as charged by opponents of the justice of 

the peace system, J.P. really should mean "justice as based on the law 

and evidence presented. 11 He said that he knew that justice of. "the peace 

14Ibid. 

15Ibid. 
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courts in Oklahoma had a record for finding a greater percent of the per-

sons guilty than did the other courts of the state. This phenomenon, 

however, according to Mr. Cavnar, was not due to the fact that the justice 

received more compensation if he found the individual before him guilty 

as charged, but rather because ''if they weren't guilty they wouldn't be 

in the justice of the peace court in the first place." Mr. Cavnar ex-

emplified this point by saying that usually a plaintiff files a case in 

the justice of the peace court for money due on account and usually the 

plaintiff would not file such a case unless there was positive evidence 

that the defendant was guilty. In such cases, according to Mr. Cavnar, 

the justice of the peace court will "hear the evidence presented and the 

judgment rendered will be according to the law and the evidence ptesente 

d .. 16 e . It is intetesting to note that according to. Mr. Cavnar's argu-

ment the justice of the peace courts are not really courts of law in the 

traditional sense of the term. The effect is that if defendants who are 

brought into justice of the peace courts are guilty then those, being the 

plaintiffs, who bring the charges actually make the determination of the· 

innocence or guilt of the defendants merely by filing suit against them. 

If this is the case then, the justice of the peace court is not needed. 

Mr. Cavnar elaborated for some time on criminal cases in_· justice of 

the peace courts. He spoke specifically of cases dealing with traffic 

violations and the unlawful use of licenses. He was careful to point out 

that the charge made by the opponents of the justice of the peace system 

to the effect that in some parts of:the state elaborate speed traps are 

l9Interview with Marvin Cavnar, Justice of the Peace, Oklahoma City, 
Oklahoma, June 10, 1965. 
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set up.on.the basis 0£ anagr.aement b.etween local enforcement officials 

and justic.es of the peace in order to bring more money into the local 

treasury was completely without foundation. 

This speed trap situation is no more--the justice of the peace when 
. dealing with cases. concerning moving .violations do as they do in any 
other situation and that is to follow the law and the evidence and 
then he rules .accordingly •.. F.or instance, a moving violation car
ries a minimum fine of $10..,. added to that is a county fee of $5. 
The justice of the peace fee is only $5 and there is an .educa
tional fee of .$.2, thus making a charge for moving violations in 
the state of O~lahoma a total of $22, 17 

In regard to the unlawful use of iicenses.; Mr. Cavnar pointed out 

that the unlawful use of licenses in Oklahoma was a misdemeanor;rtlius, 

a person who uses a license unlawfully cannot be fined less than $25 

and not more than $50. According to Mr. Cavnar. there is a county fee 

of $10. There would be a total charge of $10 on a $25 fine. 18 

In response to a .qu,estion of whether or not he, as a justice of the 

peace, and if justices of the peace in general adhered to the statu-

tory provisions limiting the amount that could be charged by the ju~tices 

of the peace in the s:tate fo.r services rendered by them, Mr. Cavnar said 

that he did not always adhere to the amounts as. listed tn the statutes 

because "a man just can-!:·t make a living that way". He said that he be-

lieved that the same feeling was prevalent among the other justices of 

the peace in the S'tate. Mr. Cavnar justified his action by pointing. out 

that the statutes were written some ti]lle ago and that livitlg expenses 

have increased since that time. 

17Ibid. 

· 18Ibid. 
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Mr. Cavnar.gave a spe@ific example in re.spouse to a question asked 

him by this author as to whether or not he charged only the sum.of $3; 

as prescribed by the Oklahoma statutes for performing a marriage ceremony. 

He repliedi 

Well, now if I have to go up into the northern part of Oklahoma 
City and put on a clean white shirt, then it is apt to cost 
those people about $20 -0r $25. Legally l 8m still only charging 
the $3 but fost like to give me a little exfra because I do 
a good job. 9 

In sunnnary, the fee system as used in justice of the peace courts 

is one of the chief criticisms made by the opporren:ts-"or--the Okla-

homa justice of the peace system. The opponents point oµt that they 

believe that on the basis of the doctrine as presented ,in T4mey v. Ohio 

the fee system .as used in Oklahoma Justice of .the .p.eac.e courts is incon-

sistient with the fourteenth amendment to the.United.States Constitution. 

The opponents also argue that the fee system.give.s rise to competition 

for business among justices of the peace in a particular jurisdiction, 

as well as consistent. judgment for the plaintiff, In order to get a 

valid impression~ however, one must take into consideration the at-

titudes and'argument of those who favor the fee s'ystem. ·Those in 

favor of the fee system point -0ut that regardless of the fact that most 

cases ·adjudicated in justice of the. peace courts are found in favor of 

the plaintiff, the courts still follow the law ~rid evidence presented. 

The proponents of the fee system also concede that they do riot follow 

the letter of the law when charging for their services. However, they 

justify their action by pointing out that they are forced by 

19rbid. 
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economic r.eas.ons · to· charge more than the prescribed .amou11ts: for': tiireir 

services. 

The Oklahoma Justice of the Peace Courts Dispensing·'Justice" 

One of the basic ten.ets~of American jurisprudence is that the courts 

of the land are places where one can go when he has committed a wrong or 

when he has been wronged and receive impartial justice dispensed by an 

independent and unbiased tribunal which is presided over by a judge who 

is 'learned in the law'. It is interesting to view the Oklahoma justice 

of the peace courts in the context of this fundamental notion of the 

American legal system. 

It seems that many of those who favor the abolition of the Oklahoma 

justice of the peace system are concerned with the impressions of 'Amer~ 

ican justice' that the American public receives from justice of the peace 

courts. When asked to express his views on the Oklahoma justice of the 

peace system, former Oklahoma University Law School Dean, Earl Sneed, 

said, "The justice of the peace courts in Oklahoma are frightening 

things." He went on to say that 

The sad part about the whole operation is that the view that 
most Americans get about American .courts and American justice 
is the view t:hat they receive from the justice of the peace 
courts for that is the court where most have their cases adju
dicated. 

Mr. Sneed pointed out that he thought that .Americans generally get a 

bad impression of the American legal system "when they are taken .into some-

one's living room or bedroom or out on their front lawn to have their 
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cases tried. 1120 

In order to properly analyse the Oklahoma justice of the peace courts 

in the process of dispensing 'justice,' one should first examine the set-

ting of some justice of the peace courts, next he should consider the 

qualifications of the justices of the peace, and finally he should view 

the accessibility of the justice of the peace courts. 

The Setting of Some Justice of the Peace Courts. In discussing the 

setting of some Oklahoma justice of the peace courts, one must consider 

the environment in which the justice of the peace conducts the trial as 

well as the qualifications of the presiding judge. Most opponents of 

the Oklahoma justice of the peace system argue that in many proceedings 

in justice of the peace courts the place in which the trial is conducted 

resembles anything: but a court of law and the presiding judge, because 

of his lack of legal qualification, resembles anything but a trial judge. 

Even though it is impossible to determine exactly how many Oklahoma 

justices of the peace do not maintain an office for legal business, one 

can say;however, that there are many in the state who conduct their busi-

ness in an office that is used for some other business, or in their own 

home. According to Mr. Marvin Cavnar very few justices of the peace in 

Oklahoma can afford to maintain a separate office and court room for their 

legal proceedings. He said that many Oklahoma justices of the peace who 

are engaged privately as insurance agents, real estate agents, and other 

professions merely use the office that they maintain for their private 

business as a justice of the peace office and court room. Those who are 

20 Interview with Earl Sneed, former Dean of the Oklahoma University 
School of Law, Oklahoma City, Oklahoma, April 19, 1966. 
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retired or for some other reason are not engaged in business merely use 

their own home in which to conduct their legal proceedings. 21 

L. G. Hayden, attorney for the State Examiner and Inspector, said that 

in the course of an investigation conducted by the State Examiner and 

Inspector's Office, the members of the staff had encountered several ex-

amples of proceedings in justice of the peace courts that were being 

held in "deplorable" surroundings. He cited one example. 

Down in Kingfisher county we found out that there was a jus
tice of the peace court which was at least in one case held 
not by the justice of the peace, but rather by his wife be
cause the justice of the peace wasso intoxicated to the point 
that he was unable to perform his duties. The court was held 
in the living room of the justice of the peace.22 

Opponents of the Oklahoma justice of the peace system, when talking 

about the setting of some Oklahoma justice of the peace courts, point not 

only to the surroundings in which the trial is conducted, but also to the 

ability or perhaps the lack of ability of the justice of the peace who 

conducts the trial. As was pointed out in Chapter II, the Oklahoma stat-

utes are void of any professional or educational requirements for the 

Oklahoma justices of the peace. The Oklahoma justice of the peace is re-

quired only to be a legal voter of the state. 

The attitude of the opponents of the Oklahoma system of justice of 

the peace courts in regard to the lack of any legal or educational qual-

ifications on the part of the justices of the peace in the state can be 

exemplified by relating some of the objections expressed. 

21Interview with Marvin Cavnar. 

22Interview with L. G.Hayden, Attorney to the State Examiner and 
Inspector, Oklahoma City, Oklahoma, April 19, 1966. 
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The Oklahoma League of Women Voters eKpressed the League's attitudes 

concerning the ability of the Oklahoma justice of the peace in a state-

ment to the Oklahoma House of Representatives Committee on County Govern-

ment. Representatives of the League said, "It is unfortunate that the 

first contact with justice under the law should happen in these courts 

{;eferring to the Oklahoma justice of the peace court~/ where standards 

and qualifications are notoriously lacking, 1123 

Corbitt B. Rushing expressed the view that is held by many of the 

opponents of the Oklahoma justice of the peace system when he said, "How 

can a person expect to get justice in a court that is conducted by a so-

called judge who many times never finished high school, let alone re

ceived legal training. 1124 In a book that was compUed by the Oklahoma 

Institute for Justice, Inc., there is an example of a letter that was 

written by an Oklahoma justice of the peace. The purpose of the re-

print of the letter is to exemplify "the caliber of some Oklahoma jus-

tices of the peace." (See Appendix C) Mr. Rushing says that the purpose 

for reprinting this letter as well as other examples of work done by 

justices of the peace in Oklahoma is to "show the Oklahoma voter just how 

ignorant some of their justices of the peace really are, 11 25 

A major leader in the attempt to abolish the Oklahoma System of jus-

tice of the peace courts, state Senator Anthony M. Massad expressed his 

view on the qualifications of the judges on these courts, 

A complete illiterate can file for and be elected judge. In one 
town, this was actually done. The J, P, I have practiced before 

23statement by Mrs. William Morgan, representing the Oklahoma League 
of Women Voters, to the House Committee on County Government, March 20, 1965. 

24Interview with Corbitt B. Rushing. 



/ 

the past twelve years has only an eighth grade education. Yet 
it is before these men that lawyers argue the highly intricate 
and complicated propositions of law for a decision which will 
affect the rights of their clients. Are not the small rights 
of people as important as the large rights? We do not let 
untrained and incompetent persons sit as county, district or 
supreme court judges. Why the J. P.?26 
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The Oklahoma Bar Association uses the lack of qualifications as one 

of its major arguments for the abolition of the state justice of the 

peace system. Vincent Harper in his article, "The Justice of the Peace 

System in Oklahoma,." gives essentially the view of the Oklahoma Bar Assoc-

iation in regard to the lack of educational and professional requirements 

for the Oklahoma justices of the peace. 

He {;eferring to the Oklahoma justice of the peac~/ rarely has 
any educational qualifications but will decide the most intri
cate legal problems at the snap of the finger; as an illustra
tion, no time will be consumed by the justice of the peace in 
deciding whether one of the litigants were acting under an 
agency, when there are hundreds of volumns that have been 
written on the subject, and higher courts might take hours or 
days in determining if any agency existed--not so for the J.P. 
for he will decide it without hesitation, usually incorrectly 
but nevertheless he will decide it. 27 

Mr. Sneed expressed his view on the question of the lack of educa-

tional and professional requirements when he said. "I do think it is to 

the everlasting discredit of the legal profession to permit the only court 

so many people ever visit to be staffed by non-lawyers. 1128 

In order for one to get a complete picture of the controversy of 

whether or not the Oklahoma justices of the peace should possess certain 

26Letter from Anthony M. Massad. 

27vincent Harper, "The Justice of the Peace System in Oklahoma," 
Oklahoma Bar Association Journal, Vol. 23, No. 12, Oklahoma City, 
March 29,~52. · 

28speech by Earl Sneed, Seventeenth Annual Law Day luncheon, Univer
sity of Oklahoma, Norman, Oklahoma, Thursday, April 29, 1965. 
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educational and professional qualifications, one should be familiar with 

the attitudes held by those who are opposed to such requirements and the 

arguments espoused by them. 

Of course those who are opposed to any educational and professional 

requirements for the Oklahoma justices of the peace view the question of 

whether or not there should be certain requirements somewhat differently 

than those who support the contention that there should be. Foremost 

among those who are opposed to restrictive requirements are the state 

justices of the peace. They view the lack of educational and profes

sional achievements not as an evil, but rather as a blessing; yet, they 

are quick to point out, however, that not all state justices of the peace 

are without educational and legal qualifications. According to Mr. Cavnar 

the Oklahoma Justices of the Peace and Constables Association conducted 

a survey last year which indicated that "all justices of the peace in the 

state were qualified from a high school education to lawyers with two 

degrees. 1129 

It seems to be the feeling among the opponents of educationaland 

professional requirements for justices of the peace that it would be im

possible to maintain the justice of the peace system if such requirements 

were imposed. Mr. Cavnar pointed out that the justice of the peace in 

the state should not be required to have legal training or be a lawyer 

because "there are too many counties in the state where there is no law

yer living, yet a justice of the peace court is needed." He went on in 

an attempt to support his argument by giving an example. 

29Interview with Marvin Cavnar. 



I know of one county in the state where there is no justice of 
the peace court. There are several others where there are les.s 
than the required six. Latimer county has only two lawyers and 
they take turns being county attorney and I have heard of coun
ties in Oklahoma where some old retired lawyer would be called 
to perform as county judge and county attorney simply because 
there is no one else. 30 . · 
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In summary, one should point out that those who oppose the Oklahoma 

justice of the peace system generally argue that many American get a bad 

impression of the American legal system as a result of the setting·· of 

some justice of the peace courts. This bad impression is given them as 

a result of the surroundings in which the court is held and as a result 

of the fitness of the person who is presiding over the court. 

The Accessibility of Oklahoma Justice of the Peace Courts 

One of the basic foundations of the American legal system is the 

notion that in the American courts every man, no matter who he is or what 

the circumstances, is entitled to have his case heard in the court of 

proper jurisdiction. This means then, that under no circumstances either 

by formal deprivation or by acute inconvenience on the part of the liti-

gants shall persons be deprived of the right to have their cases heard. 

·rn Oklahoma those who support the existence of the justice of the 

peace courts argue that these courts are the bulwark of this fundamental 

concept of the American legal system. They say that the justice of peace 

courts are by far the most accessible courts for three reasons. First, 

because there are supposed to be at least six justice of the peace courts 

in each county and even more in the larger cities. They argue then that 

no where in the state is one so far from a justice of the peace court to 

30Ibid. 
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prevent him from having his plea heard. .Second., b.ecause ju~tice of the 

peace courts, unlike. other courts, are not required to hear cases only 

during specif.ied .aess.iona •.. They argue that the justice of peace courts 

are mox.e. accessible .be.c.au.s:e "a person. can .even have his case heard in 

the middle of the night. 1131 . And .third, the justice of the peace -court is 

a court where every man, no. matter· how poor, can. have hts . c.ase tried. 

They argue that .the. just.i.ce. of .. the peace .. c.ourts .. are . .the I little peoples 

court' or the 'working :man I s court 1 , When following this argument, sup-

porters of the justice of the peace courts are qui . .ck .to point out that the 

filing fees in the justice of the peace .. court .... a.re .relatively inexpensive 

and the-litigants many.times .haveno need of le.gal counsel. "It's 

simply a court where friends meet and have .. thei.r .. disputes settled without 

h O h f h 1132 muc cost to e1.t er o t em,. 

. • • • The. Justice Courts hav.e required le&s rev1.s-1.on than the 
others for the very simple reason that they are .. 1 .. grass roots 
courts' and have always been more ethotk [&ic/) and responsive 
to the diverse and demo$enic ./~sic 7 needs-of the corrnn.on man. . -~.., 
They ··are t:tb:ly; the- ., people Is. couri.s-1- because t:hey 'proVide '"':speedy' 
inexpensive and convenient means for the settlement of minor 
disputes, .. infringements and violations. They have been aptly refer
red to many times as 'the poor man's court' because in these 
tribt;mals he may file and plead his own cause without the aid of 

. legal talent, and at .3mall .expense,. obtain .a decision by his· 
friends and neighbors on the merits of his controversy. Ini 
like manner he is afforded a speedy and inexpensive hearing 

.as to _his guilt or innocence,. and if guilty, a prompt decision 
as to the gravity thereof. He or she has confidence that they 
will not be unduly deprived of their liberties or long incar
cerated unjustly as would be the case many times were it not 
for the availability of Justice Courts,33 

31Ibid. 

32Ibid. 

33Lester E. Smith, "Justice -for .Justice of the Peace Courts," 
Oklahoma Bar Association Journal, Vol. .23, No. 21, May 31, .1952. 



Even though the proponents of the existence of the justice of the 

peace courts argue that these courts are the most accessible courts in 

our legal system, there is much evidence, which is espoused by the op-

ponents of the system, to indicate the contrary is true, The Oklahoma 

justice of the peace courts are not as accessible as the proponents 

would lead, one to believe for several different reasons. In refer-

ence to the argument that the justice of the peace courts are acces -

sible because of their location in the counties, one needs only to 

refer to Mr. Cavnar's statement. "I know of one county in the state 

where there are less than the required six. 113~ost of those opposed 

to the justice of the peace courts argue that as a result of improve-

ments in the modes of transportation, the justice of the peace courts 

are no longer needed, 

.. , . The honorable members of the constitutional con
vention were in a hurry to get a state established and 
did not have time to go into the- merits of the justice of 
the peace problem so they copied that portion of the Con
stitution from another state. At the time transportation 
was not as swift and convenient as today, and there was more 
merit to the justices of the peace then than now. With 
our present road system and convenient modes of transportation, 
equal convenience could be had by all persons of a county if 
they were required to air their problems in a court of record 
in the first instance, consequently the abolishment of the 
office of justice of the peace wpuld inconvenience no one. 
The municipal court could deal with city cases.35 

Mr Sneed presents essentially the same type of argument when he 

says, "In 1907 our justice of the peace system might have had some 

34Interview with Marvin Cavnar. 

35Harper, "The Justice of the Peace System in Oklahoma," 9kla
homa Bar Association Journal. 
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validity. There were no motor cars and the state was basically rural. 

It made some sense to have a dispenser of local justice in almost every 

township." Mr. Sneed goes on to point out that at the present time 

two-thirds of the people who live in Oklahoma live in areas classified 

as urban, and one-half of all the people in Oklahoma live in the six 

largest cities.36 

Regarding the argument espoused by the proponents of the justice 

of the peace system that the Oklahoma justice of the peace courts 

are easily accessible because they are always in session, opponents 

point out that the courts are not accessible "by reason of the cir-

cumstance that the places where court is held is not generally known, 

and no regular hours are kept."37 

The final and perhaps the most often used argument in defense 

of the accessibility of the Oklahoma justice of the peace courts is 

that the courts are highly accessible because no one as a result of 

his personal economic circumstances is deprived of the right to be 

heard in court. Opponents of the system say that this argument is 

without validity. Their feeling can best be presented in a statement 

by Mr. Sneed. 

Arguments used in the J.P. 's defense of their jobs are under
standable, even if not valid. They say that the J.P. courts 
are the 'little people's courts'. The Tulsa World answered 
this better than the lawyers by saying editorially. 'It's 

36seventeenth Annual Law Day Luncheon speech by Earl Sneed. 

37statement to the House Committee on County Government by 
Mrs. William Morgan. 
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a phony slogan; we think the 'people' can get a~better 
deal if their cases go before judges who have some 
qualifications, .... and who will be paid regardless 
of fees., 38 

The argument by the proponents of the justice of the peace system 

seems to be even weaker when one takes into consideration the fact that 

organized labor is one of the primary forces attempting to abolish the 

Oklahoma justice of the peace system. 

Record Keeping and Accounting Practices of the Oklahoma Justice of the 

Peace 

By reason of the Oklahoma statutes, the Oklahoma justices of the 

peace are required to keep accurate records of their activities and 

at a specified period submit them to an audit by the office of the 

State Examiner and Inspector. 

It seems that the justices of the peace in the state are just as 

laxidasical as some other state and local officials in regard to their 

record keeping activities. Mr. Cavna~ in response to a question con-

cerning the extensiveness of the records he kept, replied. _r'All the 

records that I have I keep in my head. After all, I know what I'm 

doing." He went on to say that he could not be sure as to the ex-

tensiveness of the records of other justices of the peace in the state, 

but he thought that "most do about the same as I do. 1139 

All of the blame for inefficient record keeping and accounting 

practices cannot, however, be placed on the justices of the peace. 

38seventeenth Annual Law Day Luncheon Speech by Earl Sneed. 

39rnterview with Marvin Cavnar. 
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The justices of the peace would probably keep more accurate records if 

they were forced to do so. Even though the statutes stipulate that the 

books of the justices of the peace shall be audited, the truth of the 

matter is that they are rarely ever opened for inspection. L.G. Hayden 

from the State Examiners and Inspector's office says that the books 

are not audited because the funds are not available and even if they 

were "most J.P.'s don't keep records that are complete enough for us 

to audit.rr40 

40[nterview with L.G. Hayden. 
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CHAPTER IV 

THE ATTEMPTED ABOLISHMENT OF THE OKLAHOMA SYSTEM OF JUSTICE OF THE 

PEACE COURTS BY THE 1965 OKLAHOMA STATE LEGISLATURE 

Many persons who were involved in the operation of Oklahoma politics 

and government were convinced that the 1965 session of the Oklahoma Leg-

islature was the time, if there ever was going to be a feasible time, to 

abolish the Oklahoma system of justice of the peace courts. Co.rbitt B. 

Rushing expressed the feeling of many when he said, "We all felt that if 

we were ever going to get the State Legislature to abolish the justice 

of the peace courts, we were going to have to get it done this session 

while everybody seemed to want judicial reform. 11 1 This reform atmos-. 

phere which seemed to be prevalent among the Oklahoma voters can be at-
\ 

tributed, to a great extent, to the fact that during the time that the\\. 

State Legislature was considering the bill that would abolish the Okla-

homa justice of the peace courts, one former justice on the State Supreme 

Court was serving a sentence in a federal prison for income tax evasion 

and another was being impeached by the legislative body. 

It is the purpose of this chapter to determine why the measure to 

abolish the Oklahoma system of justice of the peace courts passed the 

state Senate, yet failed in the state House of Representatives; 

1Interview with Corbitt B. Rushing. 
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to discover what political forces were active and determine their real 

motivation; and analyse what seems to be the most popular proposals that 

subsequently came forth. 

The chapter will be divided into four sub-topics which are (1) Pas

sage through the State Senate, (2) Defeat in the State House of Repre

sentatives, (3) Political forces active in both the Senate and the House 

of Representatives, and (4) Subsequent proposals for change. 

Passage Through the State Senate 

The judicial reform atmosphere that was prevalent throughout Okla

homa found expression in the state Senate during the 1965 session of the 

·Legislature. People who we·.re talking about judicial refo,rm seemed gen

-erally t.o be including eve·rything from the appointment ins.tead of the 

election of state Supreme Court justices to the abolition of the s-t~te' s 

justice of the peace courts. Thi-s reform atmosphere served as a major 

impetus to the introduction of Senate Bill 113 which would abolish the 

justice of the peace courts. 

Introduction. Senate Bill 113 was introduced on the Senate floor 

on January 20, 1965, soon afte-r the convening of the 1965 legislative 

session. The measure, as introduced, was writte·n by Senators Anthony 

M. Mas sad, Glee ta John Rogers, Charle·s Pope, and Finis W. Smith and 

Representatives Joseph E. Muntford and Frank Patterson. Senator Anthony 

M. Massad was the principle author and sponsor of the -measure. 

According to Senator Massad, he introduced the measure in the state 

Senate because he felt that judic_ial reform in the state was absolutely 

necessary and that "abolition of the justice of the peace system was a 



62 

good place to begin. 112 The President Pro Tempore of the Senate, Clem 

McSpadden, said that he felt that Senator Massad introduced the bill 

because "he is just that sort of person--he likes to try to make reforms 

and even though he failed, I expect he will introduce a similar bill 

next session."3 

Content. The bill as introduced in the Senate provided for, among 

other things, the establishment of a system of general sessions courts 

in certain counties and the restriction of the jurisdiction of the 

justice of the peace courts to matters involving not more than the sum 

of one dollar except for the performance of marriage ceremonies. The 

short title of the bill read: 

AN ACT RELATING TO COURTS; CREATING A GENERAL SESSIONS COURT 
IN CERTAIN COUNTIES OF THIS STATE WITH ONE OR MORE JUDGES BASED 
ON POPULATION OF SUCH COUNTIES; MAKING COUNTY JUDGE, JUDGE OF 
GENERAL SESSIONS COURT, IN CERTAIN COUNTIES; DIRECTING ELECTION 
OF ADDITIONAL JUDGES; DESIGNATING LOCATION OF COURT IN COUNTIES 
WITH TWO OR MORE JUDGES OF SUCH COURT; ESTABLISHING JURISDIC
TION OF COURT; PRESCRIBING PRACTICE AND PROCEDURE; FIXING QUAL
IFICATIONS OF JUDGES; MAKING PROVISIONS FOR TEMPORARY JUDGES; 
DIRECTING WRITS AND PROCESSES TO BE SERVED BY SHERIFF, CITY 
MARSHAL OR CONSTABLE; SETTING SALARIES OF JUDGES AND PROVIDING 
FOR EXPENSES OF COURT; REQUIRING BOND AND OATH OF OFFICE FOR 
JUDGES; REQUIRING MONTHLY REPORT BY JUDGES OF FEES AND FINES 
RECEIVING AND DIRECTING PAYMENT THEREOF TO COUNTY TREASURER; RE
QUIRING FINES AND FEES COLLECTED TO BE DIVIDED ONE-FOURTH TO 
COURT FUND AND THREE-FOURTHS TO GENERAL FUND OF COUNTY; PRO
HIBITING CHANGE OF VENUE; AUTHORIZING DISQUALIFICATION OF 
JUDGE; PROVIDING FOR JURORS, LIMITING NUMBER TO SIX AND FIX-
ING COMPENSATION; REQUIRING DEPOSIT BY DEMANDING PARTY CALL-
ING FOR A JURY; ALLOWING APPEAL TO DISTRICT OR SUPERIOR COURTS, 
FIXING TIME, FORM, NOTICE AND BOND THEREON; FIXING TERM OF 
JUDGES AT TWO YEARS; PROVIDING FOR FILLING OF VACANCIES BY 
BOARD OF COUNTY COMMISSIONERS FROM A LIST OF ATTORNEYS SUB
MITTED BY COUNTY BAR ASSOCIATION; LIMITING JURISDICTION OF 

2Letter from Senator Anthony M. Massad. 

3Interview with State Senator Clem Mcspadden, Oklahoma City, 
Oklahoma, April 13, 1966. 



.JUSTICES OF THE PEACE TO ONE DOLLAR; CONTINUING JURISDICTION 
OF .JUS.TICES OF THE PEACE IN ALL CASES PENDING IN SUCH COURT 
UNTLLDLSMIS$iL. ENTRY .. DF JUDGMENT OR OTHER .SUPERVISION BY 
DISTRICT COURT; AUTHORIZING APPEARANCE BONDS ON CHARGES OF 
TRAFFIC VIOLATIONS; REPE.ALING 39 0, S; 1961, SECTION 491-1!.ND 
ALL ACTS"ANP PARTS OF ACTS IN CONFLICT HEREWITH; PROVIDING 
FOR SEVERABILI TY; .AND DECLARING AN ElltJERGENCY, 

Even though the bill did not provide for the abolishment of the just-

ice of the peace courts per se,.the.pra.ctical .effect of the measure was 

virtual abolition of the courts and ~stablishrnent of a system of courts 

of general sessions. Under the bill, the justice of the peace courts, 

even though still legal in exi.stence, would just not hmction since 

the meager income derived from their operation would not attract cand-

idates to file for the office. The authors of the bill limited the jur~s-

diction of the courts rather than providing for their abolishment because 

they ·knew that any statute that directly provided for the complete ab-

olition of the state system of justice of the,peace courts would be 

unconstitutional, since the justice of the peace courts are created by 

the state constitution and can only be directly abolished a consti-

tutional amendment, 

Hearings ~ .the vot:e. All hearings and actual committee work that 

was done in regard to Senate Bill 113 was conducted in the Sienate. Upon 

introduction, the bill was sent the President Pro Tempore, Clem 

Mcspadden, to the Senate Committee on the Judiciary with Senator Denzil 

D. Garrison serving as chairman and Senator Roy Grantham as vice~chair-

4 man, 

4other members of the Senate Jtlldiciary Committee were: Senators 
Birdsong, Garrett, Gee, Howard~ Luton, Murphy, Nichols, Porter, Romang, 
Smith, Stipe, 
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According .to Senator Garrison there .were several persons who testi-

fied during the course of the Senate connnittee hearings on the proposed 

measure. Among those present and testifying were Marvin Cavnar, repre.,.. 

senting the Oklahoma Justices of the Peace and Constables Association, 

Corbitt B. Rushing, representing the Oklahoma Institute for Justice, Inc., 

5 and former University of Oklahoma law school dean, Earl Sneed. 

On March 18 the bill was submitted to the floor of the Senate for 

a vote. The measure passed the Senate by a vote of 27 in favor of the 

bill and 17 opposed. Two senators were excused from voting, two were 

absent, and one did not vote as a result of being in the chair. 6 

Political Pressure. According to the President Pro Tempore, Clem 

Mcspadden, most political pressure regarding the measure was directed 

toward the members of the House of Representatives rather than the mem-

hers of the Senate. The Senator expressed this idea when he said, uHere 

in the Senate those for and against the bill mostly just talked--they put 

7 the pressure on in the House." 

Senator McSpadden was of the opinion that the division over the bill 

was again a dispute between the urban and rural forces. He pointed out 

5 . . 
Letter from State Senator Denzil D. Garrison, June 18, 1965. 

6Those supporting the measure were: Senators Atkinson, Baggett, 
Bartlett, Birdsong, Boecher, Bradley, Field, Findeiss, Garrison, Gee, 
Grantham, Graves, Ham, Howard, Massad, Muldrow, Murphy, Pope, Porter, 
Rhoades, Rogers, Romang, Selman, Smith, Stansberry, Terrill, Williams. 
Those opposed to the measure were: Senators Baldwin, Berrong, Berry, 
Cowden, Dacus, Garrett, Holden, Horn, Keels, McSpadden, Martin, Massey, 
Miller, Nichols, Payne, Stipe, and Young, Senators Hamilton and Luton 
were excused from voting and Senators Mcclendon and Taliaferro did not 
vote. 

7 . 
Interview with State Senator Clem McSpadden. 
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that this is the only logical conclusion that one can draw when he 11 looks 

at the names of those who voted for the bill and at those who voted 

against it and then takes note of which districts each are representing." 8 

He listed the groups that supported the bill in the Senate as the Okla-

homa Bar Association, Organized Labor, and the Oklahoma Institute for 

Justice, Inc. He also stated that there was one person who supported the 

measure but who did not seem to be affiliated with any organized group 

and whose interest seemed to be only academic. He, of course, had ref-

erence to former Oklahoma Univers·ity law school dean, Earl Sneed. The 

Senator also listed such opposing groups.as the Oklahoma Justices of the 

Peace and Constables Association and a group of 'unorganized' small 

businessmen. 

The Senator pointed out that uthere was really nothing new in the 

arguments from either side.n Those who testified for the passage of the 

measure presented arguments to the effect that the general sessions 

courts would produce a better 'quality' of justice than the justice of 

the peace courts presently provide. The proponents focused much atten-

tion on the fee. system as it is presently employed and on the accessibi-

lity of the justice of the peace courts. On the other hand, those who 

testified against the.proposal argued essentially that the justice of 

the peace courts were at the present time operating effectively and effi-

ciently and that the justice of the peace courts should not be abolished 
. 9 

until a better plan could be devised to replace them. 

8Ibid. 

9Ibid .. 
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Why the .Bill Passed. According to Senator Mcspadden there was no 

specific overriding factor that .one could point to as being the reason 

that the bill passed the Senate. There were~ however, a combination of 

several related .causal factors. When listing these factors the Senator 

stated that most of the senators were motivated by their own personal 

beliefs rather than by political pressure, .however, he would not discount 

the fact that some of the senators were persuaded by political pressure. 

He pointed out that some of the senators voted for the bill even though 

they were opposed to it. They did this, "he said, because they were yield

ing to pressure that was applied to them; however, they knew that the 

House of Representatives would defeat the measure. 

A second reason that the bill passed the State Senate, according to 

,Senator Mcspadden, was that the composition of the Senate differed from 

that of the House. He explained that nthere are different people in the 

.Senate·who were motivated differently. · They know that they, unlike the 

members of the House, mu'st run for re-election only every four years. 

Their constituents are quick to forget how their senator 1 s vote. 1110 

Speaker of the House of Representatives, J. D. McCarty, viewed the 

action of the Senate somewhat differently than did Senator Mcspadden. He 

felt that the Senate passed the bill in order to give the impression that 

the senators were trying to reform the state judicial- system, while at. 

the same time they knew that nwe would have to stop the bill here in the 

house .... they were merely passing us the buck."'ll 

lOlbid. 

11rnterview with House Speaker, J .. D. McCarty. 
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State Representative Heber Finch, Jr. felt essentially the same way 

as did the Speaker of the House of Representatives in regard to the action 

of the Senate. He was, however, somewhat more caustic in his criticism 

of the Senate's action than was Speaker McCarty. He said nThe Senate 

was a new Senate and those old hands voted for it Lieaning Senate Bill 

111/ because they like to grandstand in order to get their names in the 

. ,, 12 paper .. 

The Senate Leadership. It is interesting to note that the majority 

of the senators whom the Pres.ident Pro Tempore considered to be the Senate 

leadership, voted against the passage of the bill. 

We were not voting against the measure because we like the 
justices of the peace and don't want to see them abolished. 

We all know that something should be done here. We were 
voting against the general sessions courts. They could not 
serve the purpose that the justice of the peace courts pre
sently serve. At the present time such a court is .not eco
nomically feasible. There are just too many small, economi
cally deprived counties in the state that couldn't bear the 
expense o13a general sessions court and the state can't pay 
for them. 

In summary, the reform atmosphere that seemed to be prevalent among 

the Oklahoma voters appears to have been the major catalyst that perpet-

uated the introduction into the Senate 6f the bill that would abolish the 

Oklahoma system of justice of the peace courts. Even though the bill 

simply provided for the limitation of the jurisdiction of the justice of 

the peace courts to the sum of one dollar and for the establishment of a 

system of courts of general sessions, the practical effect was complete 

abolition of the justice of the peace courts. Hearings were conducted by 

12Interview with Representative Heber Finch, Jr. 

13Interview with State Senator Clem McSpadden. 
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the Senate Judiciary Committee with both sides presenting their ideas 

concerning the measure. Ihe bill passed the Senate because of a comb-

ination of factors including such things as the personal convictions 

and attitudes of the individual senators as well as political pressure 

applied by the proponents of the measure. It seems that the Senate 

leadership was not opposed to the abolition of the state's justice of 

the peace system but rather to the establishment of the system of 

general sessions courts. 

Defeat in the House of Representatives 

After passing the State Senate, the bill was sent to the State 

House of Representatives. Upon introduction into the House',- .. ,the bill 

was immediately transmitted by the Speaker of the House to the House 

Legal and Fiscal Committee which was headed by State Representative~ 

Heber Finch, Jr. The bill died in this committee with little consideration. 

A primary concern at this point is to ascertain some reason as to why 

the bill was never allowed on the House floor for a vote. For the purp-

ose of analysis~ this section will be divided into four different sub-

topics; (1) Active political forces, (2) Assignment to committee, (3) 

Committee action, and (4) Attitude of the House leadership. 

Active Political Forces. According to the Speaker of the House, the 

political forces that were concerned with the measure to abolish the 

justice of the peace system were "extremely vocal and active.H He listed 

the same organized groups as those that the President Pro Tempore listed 

as being the most active in the Senate. He pointed out that he thought 

the proponents of the bill received a great amount of help from the 



metropolitan press. He said that just as soon as the bill reached the 

House he received numerous telephone calls, telegrams, and letters from 

people in the state, ·llasking me to do something about it."14 

Assignment !2_ Committee. McCarty reacted to the pressure of the 
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opponents of the measure by sending the bill to the House.Legal and Fis-

cal.Committee whose chairman was Representative Heber Finch, Jr. Accord-

ing to Representative Finch, his standing committeewas considered a 

"deep freeze" committee which was used by the Speaker to get bills either 

passed or defeated according to his wishes; . '~For all practical purposes 

submission of the bill to my committee was the same.as killing it. The 

Speaker is able to maintain such a committee because he is a powerful 

leader. lf you don't go along with him then you don't serve on his com-

. "15 m1.ttee.: 

Speaker McCarty was emphati.c about his action. 11Sure l sent the 

bill to that committee z;eferi:ing to the .House Legal and Fiscal C0Jm11it-

· tee/ because I wanted it killed. 11 The Speaker went on to say that there 

were essentially two reasons why he. did not.want the bill to reach the 

flaor of the House. The first reas.on was that 111 knew that was what the 

.majority of tqe members of the House wanted; after al~ two-thirds of the 

House members were freshmen who didn't want to vote on the bill--they 

were scared. I decided to take the criticism rather than let the members 

take it . 1' The second reason, accordii;ig to McCarty was that the House was 

~re-occupied with what seemed to be more important problems, such as 

141ntervie~ with l{ouse, Speaker McCarty. 

151nt~rviewwith-Representative Heber Finch, Jr. 



education, welfa.re, highways, and 111 clidn v t want to see the House get 

bogged .. down. wi.th. the Justice o.f the ... p.eace problem. 11 16 
i 

Connni.ttee ... A.c.tion •. The. House Fiscal and Legal Conuni ttee handled 

the bill .. in acco.rdance with the .desires o.f the Speaker of the Rouse. 
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The bill was killed in .conunittee; consequently, it .never go,t 'to the floor 

of the House for a vote. Representative Finch, in response to a cjt1estion 

concerning the extensiveness of the discussion of the bill that was held 

in the committee, replied, "We didn··'·t even vote on .it becaus.e we all .knew. 

how each other felt." When .asked if Speaker McCarty applied any direct 

pressure on any member of the committee .in .. ord.er. to . .get. hi.s .desires hon-

ored, Representative Finch replied,. "As far as I know McCarty didn·.•:t put 

the pressure on .anybody--after all he didn't have to.because we all knewl 

how he felt. 1117 

Attitude of. the Leadership of the :ijouse of Representatives. Since 

the House ·leadership has the power to. say, . .in .. effect, whether or not a 

certain measure is to be voted.on .by the members of .the H6use, it is 

necessary to consider the attitu.de Qf _the leadership .of the. Hguse in re

gard to Senate Bill 113.. The. at.ti.tu.de. that ... .s..e.eme.d. to. be pre:valent:.among 

those whom the Speaker. canside.r~ ... .to..be .... .the .1.1.I::Laus.e .. leadersh.ip" was essen-

tially the same as the leade.rship of the .Senate •... It .. ap.pears that. b.oth 

the leadership clt'i the House and· the Senate were. no.t .. opposed to the abolit-

ion of the state's system of justice of the peace courts, but rather they 

were opposed to the establishment of the system of general sessions courts, 

16 i . \h Interv ew wit. 
·' 

17 · 
Interview witj:,: 

House Speaker ~cCarty •. 

Representative Reber Finch, Jr. 
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'Speaker McCarty expressed this idea when he said, "We have got to.do some-

thing. about the justice of the peace courts, but the general sessions 

18 
courts are not the answer.'' 

The.Speaker.said that he felt that there were two problems which had 

to be considered when studying the bill to.abolish the justice of the 

peace courts, First, the problem of economics and second, the problem of 

convenience and accessibility .• 

Regarding the problem of economics,.the .$.peaker felt that ~t the 

present time and under the present financial conditions of the state 

that a system of general sessions courts was just not feasible.. Accord-

ing to the Speaker, many counties could no.t afford the additional ex.-

pense of a general sessions courts and. the .state would have to shoulder 

th~ burden. '?The state would get another financial burden from the gen•" 

eral sessions courts just like.the new district attorney bill which is 

19 now costing the state about one million dollars per year.", 

Representative Finch also expressed concern over the. feasibility of 

the courts of general sessions. He said that he personally felt the same 

as Speaker McCarty and pointed out that the State L.eg:Lslature probably 

would not want to appropriate money for the g.eneral ~ession$ courts be-

cause '.'there just isn't enough money and people don I t get concerned with 

the courts until they have to go. to them,--the coun.ties can't stand the 

additional expense either." .He. pointed .specifically to. Creek Count.yo 

"In Creek County such a court would take three or four hundred thousand 

dollars from the county budget and the county just couldn'·t stand the 

18rnterview with House Speaker McCarty, 

19J:bid. 
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expense." He said that he believed that the general sessions court was 

a good idea if such a system of courts could be adequately financed . 

. Mr. Finch also voiced.objection to the portion of the bill that provided 

that all judges of the general sessions courts be lawyers. He pointed 

out that in several counties in the state there are not enough lawyers 

f1·11 h ff" · · 1 20 to t e county o ices requiring awyers. 

In regard to the problem of convenience and accessibility, Speaker 

McCarty voiced some concern. He said that he felt that regardless of 

what the opponents of the justice of the peace system said about the 

inaccessibility of the justice of the peace courts, he was of the opin-

ion that the justice of the peace courts were the most convenient and 

accessible courts that have ever or will ever be devised. He pointed 

out that the general sessions courts, unlike the justice of the peace 

courts, would hold court only at regular session and would be less con-

21 
venient because there would be fewer of them throughout the state. 

Representative Finch voiced about the same objections and said that he 

thought that the general sessions courts could function in only the five 

1 . 22 argest counties. 

It appears that the leadership in both the House of Representatives 

and Senate share the same feeling in regard to the abolition of the Okla-

homa justice of peace system. That feeling is that they are not opposed 

to the abolition of the system but rather they do object to the establish-

ment of a system of general sessions courts. They point out that neither 

201 . nterv1ew with Representative Heber Finch, Jr. 

211 . nterv1ew with House Speaker McCarty. 

221 . nterv1ew with Representative Heber Finch, Jr. 



the state nor the counties could afford the added expense that would be 

imposed by general sessions courts and some felt also that the general 

sessions courts were objectionable because they would not be as conven

ient and accessible as the justice of the peace courts. 

Groups Involved and Apparent Motivation 

To a great extent the final product of the deliberation of a leg

islative body is the result of interacting political forces. The de

feat of the measure that would have abolished the Oklahoma system of 

justice of the peace courts to a great extent can be attributed to the 

activities of various political groups. The validity of this assertion 

can be recognized when one recalls the statement by the President Pro 

Tempore of the Senate where he spoke of the various political forces 

merely talking in the Senate but applying political pressure to members 

of the House of Representatives. Further evidence of the validity of 

the statement can be noted when one takes into consideration the fact 

that the leadership in both the House and the Senate did specifically 

identify the different groups involved and offered some assessment as 

to the effectiveness of each. 

In order to determine the motivation of each of the groups in

volved, it is necessary to look at each group independently. When 

studying each group the organizational structure, the membership, the 

role that the group played in regard to the proposed measure, the aru

ments used, and the effectiveness of the efforts of each will be noted. 

It is hoped that from such an analysis the real motivation of each in

terest group might be ascertained. 
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It is a rather simple task to identify the groups involved because 

the leaders of both the Senate and the House of Representatives ident-

ified the same groups as the ones being involved. Those supporting the 

adoption of the bill, thus the abolition of the justice of the peace 

system and the establishment of the system of general sessions courts, 

were: (1) the Oklahoma Bar Association, (2) the Oklahoma Institute for 

Justice, Inc., and (3) organized labor. Those actively opposed to the 

adoption of the measure were (1) the Oklahoma Justices of the Peace and 

Constables Association, and (2) an informal group of businessmen and 

merchants. 

Oklahoma Bar Association. The Oklahoma Bar Association has been 

one of the primary forces advocating the abolishment of the Oklahoma 

system of justice of the peace courts. The Association has not, however, 

limited its attack to the justice of the peace courts, for it has advo-

cated extensive judicial reform in the state which includes such things 

as the establishment of a court on the judiciary and the selection 

rather than the election of Supreme Court justices, 

According to Leroy Blackstock, president of the Oklahoma Bar Associ-

ation, the organization is composed of about forty-two hundred active 

members and includes approximately two-thirds of the lawyers in the 

state. Mr. Blackstock said the Bar Association is composed of every 

class of lawyers in the state; however, he admits that the more active 

members of the organization are the more prominent, successful at;.,. 
23 

torneys. 

23 
Interview with Leroy Blackstock, President of the Oklahoma Bar 

Association, Tulsa, Oklahoma, April 20, 1966. 
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The real governing and decision making body of the organization ,at 

the t.ime that Senate Bill 113 was being considered was the house of dele-

gates. The members of the house of delegates were elected by the members 

of the organization with each county having at least one representative 

and the more populous counties having up to ten. It was this body that 

conducted the Bar Association's campaign to abolish the state system of 

justice of the peace courts. 

Mr. Blackstock said that the Oklahoma Bar Association was opposed 

to the justice of the peace system because "we recognize the fal~acies 

in the system and as lawyers we don't like to have cases tried by judges 

who don't know the law. 1124 

The Oklahoma Bar Association is not without a vested interest in 

the abolition of the justice of the peace courts and the establishment 

of general sessions courts in their pil.ace. In justice of the peace courts 

litigants many times do not rieed the assistance of legal counsel; however, 

such would not be the case in general sessions courts. Lawyers can see 

the possibility of a greater demand for attorneys, thus, a financial 

gain. 

The organization has for some time conducted various campaigns in 

order to get the State Legislature to seriously consider its request. 

·According to Mr. Blackstock, the Bar Association conducted about the same 

type of campaign in regard to Senate Bill 113 as it had on other measures 

in which the organization was interested. This included such things as 

·~~Ibid. 



publication and distribution of material expressing the 'evils' of the 

justice of the peace system, presenting its point of view at the 

Senate hearings, and personal conferences with different legislators. 25 
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In regard to the effectiveness of the organization's attempt to get 

the State Legislature to listen and acquiesce to its wishes, the best 

that anyone can do is merely speculate. Speaker McCarty said that he 

felt that the organization did have some effect; however, its effective-

ness was diminished by the fact that most of the members did not like 

the Bar Association and he pointed out that 

Most of them [meaning the members of the Bar Associatio~7 
are a bunch of theoreticans who don't understand the politics 
involved. They think that we should just automatically 
establish a general sessions court. They don't have to 
worry about getting money for it--taking appropriations 
from welfare, education and roads. They have their eyes 
on more attorney's fees. 26 

Oklahoma Institute for Justice, Inc. The Oklahoma Institute for 

Justice, Inc. is a relatively new organization which is advocating cer-

tain changes in the state judicial system. The organization was estab-

lished in 1963 and was an outgrowth of the conference on judicial select-

ion, tenure and organization sponsored on the University of Oklahoma 

campus by the Kellogg Foundation. The organization was established 

to conduct, assist and otherwise encourage studies to 
determine the best methods of administering justice; the 
best forms of court organization; the proper and most ef
fective methods of judicial selection, tenure, removal, 
retirement, compensation and discipline; the improvement 
of the administration of justice; the improvement of prac
tice and procedure in the courts; and any and all matters 

25 Ibid. 

26 Interview with House Speaker McCarty. 



which bear upon the determination of the best and most 
efficient judicial system; and to publish, publicize and 
disseminate, by any and all appropriate methods, the 
results of the studies conducted, assisted and encouraged, 
and to make available to the public all information 
bearing upon the enumerated to~ics and all other topics 
affecting or related thereto. 2 

The Institute seems to be a broadly based organization which is 

governed by a _board of directors. This board is made up of six laymen 
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and two representatives of the legal profession. This board of directors 

conducted the Institute's activities concerning Senate Bill 113. 

Like the Oklahoma Bar Association, the Oklahoma Institute for 

Justice, Inc. has support:ed different measures dealing witn -thel,Qkl!a-

homa judicial system. Such measures include judicial reorganization, a 

court on the judiciary, and t~~ ,appointment· rath~r thkn the electtcin of 

Supreme Court justices. 

The Institute took an active interest in the bill to abolish the 

Oklahoma justice of the peace system. Some of the members of the organ-

ization were instrumental in the authorship of the bill and the Inst-

it~te "put its entire support behind the passage of the bill." Some of 

the members appeared at the Senate committee hearings, met privately 

with different legislators, wrote letters and distributed printed mat-

ter 28 

Essentially the organization argued that the system of justice of 

the peace courts is an anachronism and that it should be completely 

abolished, It seems that its arguments were more pointed toward the 

27The Purposes of the Oklahoma Institute for Justice., as stated 
in;the Articles of Incorporati9n. 

28Interview with Corbitt B. Rushing. 
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abolition of the justice of the peace system rather than in support of 

the proposed system of general sessions courts. ·rt.~- ,:· criticism centered 

primarily around the lack of any professional qualifications of the jus-; 

tices of the peace, the inaccessibility of the courts, and the -fee 

_ 29 
system, 

It appears that the organization as such was·not motivated by any 

vested interest. However, this does not mean that certain members who 

were active in the organization were not motivated by their own inter,... 

ests. A good example would be members of the Oklahoma Bar Association 

and different members of organized labor. They had their own particular 

interests and found that the Oklahoma ·Institute for Justice, Inc, .was an 

effective avenue by which they could voice their interests. 

The effectiveness of the ·Institute I s activities is difficult to 

ascertain since the Institute centered much of its activities outside 

the ·Legislative body in an attempt to persuade persons to apply pressu;e 

directly on the legislators. It is apparent that the organization did 

have some effect, for according to the President Pro Tempo.re of the Senate, 

"they were present and they let us know which side of the issue they were 

,,30 on. 

Organized Labor. The words "organized labor" is meant to encompass 

the entire labor membership in Oklahoma which is estimated at 60,000 • 

. Included in this figure are some 36,000 members affiliated with the 

'~ J }9Ibid. 

3oI · ' - 'h S S Cl MS dd .- _nterv1ew wit __ tate enator em c pa en, 



AFL-CIO with the remaining membership found chiefly in the Teamsters 

31 and the Railroad Brotherhoods •c 

Organized labor has been an active force in numerous attempts ,to 

alter the state judicial system, This large group advocates th8it all 

judges in the state be elected on a popular ballot and that the justice 

of the peace courts and all forms of the fee system be abolished. 

According to Martin Hauan, organized labor "applied the usual prest-

ures" in order to influence the members of the State 'Legislature to 

abolish the system of justice of the peace courts. "I'm sure that labor 

leaders went to all the people whose campaigns they had contributed to, 

urging the ·'proper' vote." The group also distributed material to its 

membership supporting the view of labor and urging them to express their 

32 
desires to their respective senators and representatives; 

Organized labor was not without vested interest in the abolition 

of the state system of justice of the peace courts and the establishment 

of a system of general sessions courts. -Labor would like to see the 

justice of tre peace courts abolished because "the j,usti ce of the peace 

courts are easy courts in which to litigate garnishment proceedings. 1133 

According to Mr. Huaun, the state labor movement opposes the justice 

of the peace courts for two primary reasons. First, ''working people 

can't afford to take time off from work to appear in J.P; courts. ,If 

you appear, you not only pay court costs but also suffer from loss of 

31Letter from Martin Huaun, Public Relations Director for the 
State AFL-CIO, July 20, 1966. 

32rbid. 

33Ibid. 
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work." Second, "justices of the peace have the power to garnishee a 

worker's salary even if the worker is absent." He cited an example. 

"A high-powered salesman sells a workingman's wife an expensive product. 

A few days later he files garnishment proceedings which can cause the 

employee to loose his job. 34 
Employers don't like employee deadbeats." 

Apparently the efforts of the state labor movement did have some 

effect. The Speaker of the House of Representatives, J .D. McCarty, said 

that the efforts of organized labor to influence the members of the leg-

islative body to yield to its request were "as effective, if not more so 

than any of the"others. 1135 

The Oklahoma Justices of the Peace and Constables Association. The 

Oklahoma Justices of the Peace and Constables Association was the primary 

group actively fighting for the de£.eat of Senate Bill 113, and thus the 

retention of the state system of justice of the peace courts. 

According to Marvin Cavnar, former president of the Oklahoma Jus-

tices of the Peace and Constables A~sociation, the organization is com-

posed of "almost every justice of the peace and constable in the state." 

The organization is governed by an executive committee and it is this 

executive committee that spearheaded the organization's activities in 

the State Legislature. 

The organization utilized several approaches in applying pressure 

on the members of the State Legislature. "We testified at the Senate 

hearings, talked personally to some of our friends there, and had the 

34Ibid. 

35r . ' ' h k nterv1.ew w1.t House Spea er, J .. D. McCarty. 



members to write letters, send telegrams, call and visit their repre

sentatives.1136 
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The motivation of the Oklahoma Justices of the Peace and Constables 

Association is evident. If the bill had passed the House of Represent.-. 

atives and subsequently became law, there would have been approximately 

281 justices of the peace in the state who could no longer serve in 

that office. To many this would have meant abolition of their only 

means of livelihood. 

In regard to the effectiveness of the organization's efforts, one 

must conclude that it did have some effect for Senator McSpadden said, 

. . 37 
"J.D. McCarty listened to someone so 1.t must have been them." 

Businessmen and Merchants. According to both Speaker McCarty and 

the President Pro Tempore Mcspadden, there was an 'unofficial' group of 

small businessmen and merchants who actively opposed the measure to 

abolish the state justice of the peace courts, The group was not a 

formal organization as such, but it worked directly with the Oklahoma 

Justices of the Peace and Constables Association. 

This group was active because it, like the other active groups, 

had a vested interest in maintaining the justice of the peace courts. 

Small businessmen and merchants have found that the justice of the peace 

courts are "cheap collection agencies." They can with very little ex-

pense go to a justice of the.peace court and garnishee a debtor's salary 

36rnterview with Marvin Cavnar. 

37 rnterview with State Senator Clem Mcspadden. 
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or bring him into court and force him to pay for merchandise received 

. f d 38 or services per orme • 

Subsequent Proposals for Change 

Following the defeat of the measure to abolish the Oklahoma justice 

of the peace system and the establishment of a system of general sessions 

courts, came assertions from opponents of the present system that they 

would increase their efforts in order to get the 1967 State Legislature 

to honor their request. Along with these assertions came several pro-

posals for change. Of all the proposals that have come forth, only two 

seem to have captured the attention of the Oklahoma voters. The .first 

is a procedural proposal for abolishing the system which was suggested 

by House Speaker, J .. D. McCarty. The second is a substantive proposal 

for replacing the present system .which was suggested by Earl Sneed. 

Speaker McCarty feels that the State Legislature must devise some 

measure to replace the justice of the peace system~ yet one that would 

be feasible for the poorer, less populated counties as well as in the 

more metropolitan, richer counties. He sugge~ted that the justice of 

the peace courts be allowed to function in the rural counties for the 

present time but abolish them in the counties that could afford a dif-

ferent kind of court system. 

Upon analysis of this proposal, one finds that there is one major 

problem that is encountered, That problem is the uniformity clause of 

the state constitution and the Attorney General's opinion of that clause 

that was written July 15, 1964. In that opinion, the Attorney General 

38rnterview with Corbitt B. Rushing. 



held that no act that established a court for some but not all of the 

77 counties was constitutional. He cited Article V, Section 46 of the 

state constitution. "The Legislature shall not, except as otherwise 

provided in this Constitution, pass any local or special law .. , ." 

He then referred to two relevant cases. 

The question as to whether or not an act establishing a 
court for a single county is a local or special law has 
been passed on by a majority of the courts of this count:ry, 
and the opinions seem to be about equally divided. Those 
cases which hold that such legislation is special and 
local appear to be founded upon better reasoning, but 
we are conunitted to the opposite rule, which has heretofore 
been adopted by this court.39 

The uniformity clause of 
Legislature from vesting 
county a jurisdiction or 
justices of the peace of 

the Constitution prohibits the 
in justices of the peace of one 

~~::; :~::ri~o:~:yv:~t~~ei:t:~:.40 

Speaker McCarty's proposal is not,however,without merit for,ac-

cording to L.G. Hayden, attorney for the State Examiner and Inspector, 

"the Legislature may be able to draw up a bill that would have the ef-

feet of McCarty's proposal, yet be consistant with the state constitut

. .,41 ion. 

The other proposal that has been offered by Earl Sneed is a sub-

stantative proposal for the replacement of the state system of justice 

of the peace courts with a system of magistrate courts. Mr. Sneed was 

of the opinion that the only way the State Legislature was ever going 

to abolish the justice of the peace courts in Oklahoma was through a 

39chicago R.I. &P. Ry •. Co. v. Carrol, 114 Okl. 193 (1952). 

40Levine v. Allen, 96 Okl. 252 (1923). 

41 . Interview with L.G. Hayden. 
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much broader plan· of judicial reform. 

The proposal that Mr. Sneed has made .follows generally the Model 

Judicial Article of the American Bar Association, which was approved by 

the American Bar Association House of Delegates in 1962. The plan would 

streamline and simplify the state's judicial structure. (See Appendix 

D) Under his plan the magistrate court.,, would be a small claims court 

of limited jurisdiction and would exercise original jurisdiction in such 

cases as the State Supreme Court designated by rule. 

Cases involving minor matters such as traffic offenses, 
minor crimes, and small claims would be delegated to the 
magistrate courts. In other words, the magistrate courts 
would handle the work of the present Justices of the 'Peace 
Courts, Special Sessions Courts, Common Pleas Courts and 
much o,f the criminal and civil work of the present county 
courts. Because of the need for flexibility in the use of 
the magistrate court, it ·is deemed best to leave the exact 
jurisdiction to the control of the Supreme Court by rule. 
However, it is specified that the Magistrate Court would serve 
as a small claims court, thus, providing laymen with the same 
service now available through the small claims courts oper
ated by the Justices of the Peace, 

According to the Sneed plan, the magistrates would be appointed 

for a term of three years by the district court judge' of the district 

wherein the magistrate is to serve. In order to be eligible for ap-

pointment to the position of magistrate, a person would have to be dom-

iciled within the state, a citiz.en of the United States, and licE!ll.Sted to 

practice law in the courts of the state, .The magistrate's salary would 

be fixed by statute, and he: could only be removed by the Court on the 

Judiciary after an appropriate hearing. 42 

In summary, the reform atmosphere that appeared to prevail among 

4ZA Proposed Judicial Article (Revised) for Oklahoma by Earl Sneed. 



the voters of the state prio• to and during the 1965 legislative ses

sion seems to be a major factor that perpetuated the introduction into 

the State Senate a bill providing for the abolishment of the state sys

tem of justice of the peace courts and the subsequent establishment of 

a system of general sessions courts. The bill passed the Senate but 

failed in the House of Representatives because it was never allowed 

to come to the floor for debate. Different political pressure groups 

were present and each voiced their ·feelings on the measure. According 

to both the Speaker of the House and the ·President Pro Tempore of the 

Senate, the most important groups were the Oklahoma Bar Association, 

the Oklahoma Institute for Justice, Inc., organized labor, the Oklahoma 

Justices of the 'Peace and Constables Association, and an 'unorganized' 

group of small businessmen and merchants. It seems ·that the leadership 

in both the House of Representatives and the State Senate were not op

posed to the abolitt.on of the justice of the peace system, but rather 

they were opposed to the establishment of the system of general sessions 

courts. .They felt essentially t·hat such a system of courts was just not 

feasible at the present time primarily because of the acute financial 

condition of the state and county governments. After the defeat of the 

measure, two proposals came forth. One provides for a procedure for 

aboli~hing the justice of the peace courts and the other provides for 

a system of magistrate courts with which to replace the present system 

of justice of the peace courts. 



CHAPTER V 

SUMMARY AND CONCLUSIONS 

When Oklahoma became a state in 1907 a provision wa:s incorp

orated into its constitution which established a syste~ of justice 

of the peace courts. This sydtem of courts that was established in 

the State is essentially of English orgin arid is similiar to that 

found in many other states in the nation. 

Because the articles in the Oklahoma Constitution dealing with 

·the justice of the peace courts are very brief it was·necessary for 

the State Legislature to supplement the articles with statutes. 

These statutes provided a more detailed elaboration of the juris

diction, operation, and procedure for appeals. They also provided 

for a fee system in which the justices of the peace are permitted to 

charge for their services in both civil and criminal matters. 

It might be concluded that the justice of the peace system ful

filled the needs of a newly created state with a predominately 

agrarian population where there was a lack of qualified judges and 

the distance between courts was great. Courts of limited jurisdiction 

in both civil and criminal matters were needed in the rural areas 

where it was not possible to find judges with professional training 

to staff the courts. or insufficient revenues existed to provide 

compensation ample enough to attract highly qualified people. 

86 
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For some.years, however, the justices of the peace courts in 

Oklahqma have·· come under severe criticism and··attempts-·have ·been made to 

alter or abolish the system. The movement of the· State 1 s·population to 

· the url:>.an centers, more· efficient·means-of transportation·, ·unqualified 

personne,l sei::ving on some· courts, disatisfaction· with the fee system 

'of compensation for judges services, as well as a recent·court scandal 

in the Stat~'s highest court have beenc:i,ted·as major·problems· requiring 

court revision in·· Oklahoma. 

After the 30th· Legislature of Oklahoma.convened, different persons 

and groups of persons·in the state began·exerting·so much pressure on the 

membership that a bill was introduced and seriously considered which 

would have abolished the State's·system,of justice of the peace courts 

and replaced it with a system of gene_ral.sessions··courts; The measure 

was introduced in the State'. Senate0 and, aftercon1ri1l-erabie-- debate it 

subsequently· passed·, however, upon· reaching< the,·House··of Representatives 

the measure· was' received,: with· little enthusiasm.··· In order· to· keep the 

measure from passing the House of Represent-atives-, · House Sp-eaker, J. D. 

McCarty',' who ·was~ personally, opposed'";to' the·,· biil·, '--sent-- the measure to a 

committ~e, _calie·d· the~ ·'deep· freeze'· conunittee which was used by- him to pass 

or reject.measures· in·accordance.with·his--wishes. The-committee performed 

as the· Speaker desired and the _bill was never reported· to· the. floor of the 

House for a.vote by the·entire,membership. 

There are several reasons why the measure passed the State·Senate, 

yet iailed in the House of Representatives; however, by far themost 

important reason was the action of the various interested pressure groups. 

Without excepti.on each group. that took· an· active part in the consideration 
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of the measure did so because it· had· some, vested interest that· it wanted 

to protect. 

The Oklahoma Bar· Association led-, the efforts of, those' opposing 

the justice of the peace system. It appears that the·Bar's real 

interest in opposing the courts stemmed from the fact that there 

would be a greater demand for legal counsel.in the proposed general 

sessions courts than is presently required in the justice of the peace 

courtso The Oklahoma Institute for Justice, Inc. also played an 

important role. It' seems that the Iristitutewas motivated by various 

vested interest of the individual members of the organization. A 

third group supporting the abolishment of the State justice of the peace 

courts was organized labor. Organized labor ha_d a vested interest in 

abolishing the justice of the peace courts by the fact that these courts 

are easy agencies in.which garnishment proceedings can be brought 

against members of the laboring community. 

The Oklahoma Justices of the.Peace· and Constables Association 

spearheaded the efforts to retain the justice of the peace courts. Its 

motivation is evident, for if the State justice of the peace·courts 

were abolished all of the justices of the peace in the State would 

have to find some other means by which to obtain a livelihood. In 

addition to the Oklahoma Justices of the Peace and Constables Association, 

there was an active group of small businessmen and merchants that supports 

the present system of justice of the peace-courts. This group was 

interested in retaining the justice of the peace courts because these 

courts can be used by their members to easily and inexpensively collect 

outstanding debts. 



It is too much to assume that the justice of the peace courts were 

retained because the gt1oups favoring the system were able to exert more 

political pressure than the groups opposing the -system. · It appears 

that most of the leadership in·both the State Senate, and· the House 

of Representativeswere·not unequivocally opposed· to the abolishment 
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· of the State justice of the peace system, yet they were· opposed to the 

establishment of a State system of a, general sessions· ·courts. This 

opposition to the establishment of a·system of general,sessions courts 

stemmed primarily from the 0 belief that'neither· the· State·nor·the· counties 

could bear the additional cost, and that the present, justice of the 

peace cour·ts· were more accessible than would be the general sessions 

courts. 



SUPREME COURT 

SUPERIOR COURT 

CHILDREN'S 
COURT 

JUSTICES OF THE 
PEACE 

APPENDIX A 

THE PRESENT 

OKLAHOMA COURT SYSTEM* 

COUNTY 
COURT 

COURT OF CRIMINAL 
APPEALS 

DISTRICT COURT 

COURT OF COMMON 
PLEAS'· 

JUVENILE 
COURT 

SPECIAL SESSIONS 
COURTS 

*Taken from the Daily Oklahoman, June 19, 1966. 
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APPENDIX·B 

SCHEDULE OF FEES* 

Docket fee, which shall include index and cross index filing 
of all papers in the cause, and all entries made or required 
by law to be made upon his docket, the sum of 

For summoning jurors, witnesses., administering oath, 
viewing a dead body, and making report of proceedings, 

For swearing witnesses in any cause, wherein three or 
more are sworn at one time, 

For administering each oath, except wherein otherwise 
provided in this Act, 

For issuing order of attachment or garnishment, 

For issuing order of r.eplevin, 

For issuing orders of sale, 

For rendering judgment, 

For issuing each execution, 

For issuing each summons, 

For issuing order to view fence, 

For issuing each committment, 

For entering on the appearance docket each order or ruling 
made on motion or demurrer, 

For entering order of judgment, 

For making certified copy of appeal: or certiorari, for each 
one hundred words, 

For issuing venire for jury, 

For viewing premises, 
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$2.00 

3.00 

.25 

.25 

.75 

.75 

.75 

.75 

.so 

.75 

.25 

.so 

.so 

.so 

.10 

.25 

1.00 



For soleminizing marriage, 3.00 

.For signing and certifying depositions when proposed, .75 

For writing depositions when required to do so, each one 
hundred words, .15 

For issuing an o~der to assess damage, .35 

For swearing jury to try cause, .25 

For writing or taking each recognizance, .50 

For writing or taking each affidavit for appeal, .25 

For entering continuance in cause, .50 

For any transcript or report of docket entry, .75 

For hearing evidence, .75 

For making any certificate, . 75 

For issuing order for garnishee to d~liver, .50 

For entering any order, .50 

For filing any process, .25 

For entering any plea on arraignment, .50 

For issuing warrant, 1.00. 

For issuing order of release or discharge, .50 

For issuing every subpoena, all names included in one praecipe, .25 

For entering change of venue, .50 

For filing affidavit for change, . 25 

Minimum fee in any case, 5 ,00 

*Taken from the Oklahoma Statutes, Title 28, Section 51. 



APPENDIX C 

THE.CALIBER OF SOME OKLAHOMA JUSTICES OF THE PEACE 

· A LETTER WRITTEN BY AN OKLAHOMA JUSTICE OF · THE PEACE 

I\ I I,, c' 
.1. ••. l I :...J, •• . I ...... 1 •. · 1.i 

REAL ESTATE· - FARM LOANS - INSURANCE.- NOTARY PUBLIC 
(Name omitted) 

(Name omitted) 
(Address omitted) 
(City omitted), Oklahoma 

(City omitted), Oklahoma 

Feb' 12 .1960 

Dear sir; have waited 5 ·days for you inquire on ticket 
307585 By OMP' (name omitted) on2/6/60. I had 'an inquire on it' 
to day by the county att' who is (name omitted), hein turn had 
assigned this complaint to me some timw ago, we have been 

heea waiting for your inquire as you was advise and ex
tended the Courtisy of be let procede with out holding 

at the time of the offence. You can make ap~e plea of Not 
Guilty and Have a trial this will i=e1:1i=e require and bond, 
a plea of Guilty, ye could carry the MHai1:1m Minimum Fine, 

the last can be processed By Mail. 

Waiting your desire 

(Name and address omitted) 
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APPENDIX D 

THE PROPOSED 

.SNEED. PLAN~·~ 

SUPREME COURT 

COURTS OF APPEAL 

DISTRICT COURTS 

MAGISTRATES 

*Taken from the Daily Oklahoman, June 19, 1966. 
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