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CHAPTER I

INTRODUCTION TO THE PROBLEM OF

SENTENCING DISPARITY
Definition of Disparity

In the administration of criminal justice in the United States,
the sentencing of individuals occupies a critical stage in the process.
The sentence is the fundamental decision determining how, where, and
for how long én offender should be dealt with by tﬁe state. At this
crucial point, judges generally have a great deal of power over the
liﬁes of individuals. Moreover, the individuals have few procedurél
protectiéns during senteﬁcing which contrast with the detailed protect-
ions during arrest and trial. At preseﬁt, several important problems
are evident in our system of seﬁtenqing,vthebmost crucial of which is
sentencing disparity.J DisparityniS'defined as tﬁe imposition bf
substantially different sengencesffor the_same offense or similar
offenses without any apparent legal basis. Disparity is that which
cannot be explained by legal factors in sentencing but is influenced by
extralegal factors such as thevréce or sex of the offender (Council of
Judges of the National Council on Crime and Delinquency, 1974).

Sentencing procedures in the United States are dnique in the
world's legal systems. Within various limits set by“legislatﬁres,
maximum sentences in the United States are among the highest in the

world today. A single judge can decide absolutely the minimum period of



time a convicted offender must remain in prison without being subjected
to any review of his determination of sentence. In sentencing the
-offender, the judge ideally must weigh the future of the defendant
against responsibility go the law and the community (Johnson, 1978).

Sentencing dispafity‘has become a major focus of criticism leveled
at the legal system from all sides. Examples of sentencing disparity
abound in the literature and a large number of research-studies>have
attempted to gxplain the disparities. The President's Commission on Law
Enforcement and Administration of Justice (1967) referred to disparity
as a pervasive problem ih virtually every jﬁrisdiction. Tﬁe Council of
Judges of the National Council on Crime and Delinquency (i974) discussed
the chronic problem of disparity which offends our sense of equal
justice undeg the law. Our sense of justice also rebels against
sentences that are dependent on the personality of the judge or. his
particular background and set of biases. Moreover, sentencing disparity
violates the axiomatic principles of equal justice under the law and
the Fifth and Fourteenth Amendments fo the Constitution.

Zumwalt (1973) discussed thé anarchy of sentencing iﬁ federal
courts. Judge Marvin Frankel (1973:8) noted that 'the sentencing powers
of judges are, in short, so far unconfined that except for frequently
monstrous maximum»limits,'they are efféctively subject to no law at
all." He insisted that individualized justice allows for the intrusion
of discfiminatory‘sentencing and leaves‘far too much standafdless
discretion with the sentencing judge. The system impossibily requires
all judges to be "uniformly brilliant, sensitive, and humane" (Frankel,

1973:11).



According to Johnson (1978), individualization in sentencing
.involves treating the offender in terms of his personality, his
experience; and the nature of the offense. Sentencing disparities thus
reflect the problem of reconciling individualization and uniformity.
The goal of uniformity arisee from resentment of differences in
sentences for similar offense situations. Disparities often justify
the resentment of offenders, eggravate disciplinary problems in
prison, and undermine rehabilitation programs when claims of
individualized sentences "conceal capricinus or erratic sentencing
decisions'" (Johnson, 1978:322).

According to Dawson (1969),'sentence disparity presents serious
problems in that it is likely to undermine public confidence in the
criminal justice system; . More importantly, the existence of sentence
disparity casts seriousvdoubt upon the ideal of individualized justice
because of a lack of consensus on the goals of the criminal justice
process, a failure of the judicial members to develop a method of
minimizing their. differing perspectives on sentencing, and a willing~
ness to give administration eonvenience a higher priority than the fair
dispositions of offenders. |

Willard Gaylin (19%4) viewed disparity as one of ﬁhe most glaring
and provocative of inequities in e nation identified with fairness. He
went on to say that:

Nowhere is inequity likely to be more evident, more costly

to the victim, and more infuriating to that group which

identifies with him than when there is disparity in

sentencing for committing a crime. It suggests a division

into privileged and persecuted that is contrary to the
fundamental definitions of our democracy. . .(Gaylin, 1974:3).



However, Dawson (1969) pointed out that despite the presence of

» disparity throughout the system, public attention Has focused mainly on
sentence disparity whiqh-he referred to as the unjustifiable
differeﬁces in the use of probation and the lengths of prison
sentences. Dawson noted that the disparity at the sentencing stage is
more visible than it is at various other points in the process.
Furthermore, it is easier to gather information on the sentencing of
indiViduéls than on the exercise of discretion by the police and

prosecutors.
Attempts to Explain Disparity

Various attempts to explain the existence of sentencing disparity
are fqund in the sociological literature; One author,bEdward Green
(1960;1961) insisted that legally relevant factors such as the
seriousness of.the offense, the criﬁinal history éf the offender, and
the number of Bills of indictment weré the most important factors in
determining sentence type and length. This legalistic point of view
denies the importance of.extralegal‘factors such as race or various
other offender characteristics or the prejudices of the sentencing
judges in determining sentence.

On the other hand, varioﬁs cbnflict theorists such as Richard
Quinney (1970) and Chambliss and Seidman (1971) have attempted to
explain disparity within the framework of the conflict perspective in
sociology. These authors have suggested that the disparities arise
from a host of extfalegal factors including»demograpﬁic characteristics
of the 6ffehdegs, geog:aphical and community factors éurrounding the

court, and the class differences, biases and prejudices of the judges.



Another author, Hogafth (1971), studied the importance of the person-
ality and background characteristics as well as the ideologinal and
political orienfation of judges which entered into their sentencing
decisions.

Blumberg (1967) along with Chambliss and Seidman (1971) cited the
importance of the bureaucratic and organizational needs of the court
system which included the need of speedily processing and handling
cases. These bureaucratic and organizational necessities lead to an
emphasis of the system over individuals and over any philosophical
beliefs concerning fairness or justice. Thus, administrative con-
veniences such as plea—bangaining and the rewarding of the guilty plea
with a lighter sentence have a definite impact on sentencing disparity.
The smooth functioning of the system takes precedence over proper and
fair sentencing practices;

However, research on both the legalistic and conflict_perspectives
is, at best, inconglusive. In fact, most research on sentencing
dispafity remains theoretically ambiguous and researchers have not been
able to isolate the crucial ﬁaniables affecting length of criminal
sentences. Until recently, sociological researchérs had not consist-
ently worked with both legally relennnt and extraleéal factors
involved in sentencing disparity.

‘Among sociologists, research has tended to concentrate primarily
on ektralegal variables about offenders such as racé, social class,
sex, and age as conceptualized by the conflicf theorists. And, as
Hagan (1974) illustrated, a great deal of the reséarch has been
characterized by poor reséarch designs, lack of control for the legal

factors such as seriousness of offense or recidivism of the offender,



and the improper use of statistical tests of significance. The basic
questions remain, what are the factors that account for sentencing

variation and are both legal and extralegal components involved?
Direction of the Study

The purpose of this research study is to examine length of prison
sentences aﬁd séntencing variatiqn among prison inmates, drawing from
Both the legalistic and.éonflict perspectives and using both legally
relevant and extralegal factors,.in an.attempt-to explaiﬁ sentencing
disparity. The basic design of the research involves finding, through
‘correlational analyses, those factors which are most associated with
sentence length and then using these variables to explain variation in
sentence length With multiple correlétion and regression analyses.

The independeﬁt variables to be used tb explain sentencing
variation in this study were divided into four groups: (1) legally
relevant variables including seriousness of the offense and criminal
recidivism,‘(Z) céurt‘organizational and process variables such as the
type of -plea, the type of attorney, and whether or not the defendant
was able to feceive bond, (3) offender demographic characteristics
including race, sex, age, émﬁloyment, and marital status, and (&)
céunty ecological variables such aSAurbanism, crime rate, poverty
level, and educétional level, These variables were found to be
relevant té sentencing in the review of fhe theoretical and researéh‘
literature to be preseﬁted in Chapter II of this report.

As:part of the overall purpose of this research,'alconceptual
model of tﬁe components that make up total sentencing variation will be

developed out of the past literature in order to provide a framework



for the understanding of sentencing disparity. The components of the
model will include both legally relevant and extralegal factors in
incorporating ideas from both the legalistic and the conflict pefspect—
ives. The model can theﬁ provide both direetion and purpose for the
explanation of total sehtencing variation and the results of the
multiple correlation and regression analyses.

Chapter II of this feport will be a review of those factors which
have previously been found to-influence length of sentences. Chapter
II will examine the problems of the conflicting goals and philosophies
of the criminal justice system and the contributing effects on
sentencing variation. Additional to that, the two broad theoretical
points of view, the legalistic and the conflict perspectives, will be
reviewed.for the direction and nnderstaﬁding which they offer.

Chapter IT will also consist of a critical review of»the major.efforts
in past research on seﬁtence variatibnf

Chapter III of this report will state the specific goals and
purposes of the research as well as the hypotheses to be tested in
light of the previous reivew of the literature. ChaEter IIT will also
~ present the cenceptual model of sentencing variation and the components
which comprise it. It should be emphasized that tﬁis model is not a
statistical one made up of expected figures or percentages. Rather, it
is a_conceptﬁal deel which grew out of the review of the literature
and offers a frameﬁork for the understending of_sentencing disparity.

Chapter IV of this study will review the methodological process
and statistical techniques employed in gathering and analyzing the

data. Chapter Ey'Will review the variables available for the study of



thrée cohorts of inmates from the state penitentiary and will defail
the steps taken in the testing of the hypotheses.

Chapter V will presenf the results of the hypothesis~testing
through the use of correlation and partial correlation techniques.
From the results, the more important variables associated with length
of prison sentence will be ﬁsed to explain total sentencing variation
in Chapter VI. 1In addition, Chapter VI will review the results of the
multiple correlation and relate the explained variation in length of
sentence to the conceptual modei.

Finally, Chapter VII will summafize and review the results of the
research; Chapter VII will relate the results to other effortsvto
understand sentencing disparity and to the theoretical perspectives.
This final cﬁapter will also include é discussion of the shortcomings
of this fesearch,‘suggestiéns for future research, apd a review of

suggestions to remedy sentencing disparity in light of the results.



CHAPTER II

A SELECTED REVIEW OF THE LITERATURE

ON SENTENCING DISPARITY
Conflicting Goals and Philosophies

AnyidiSCussion of the prohlem of sentencing disparity should
begin with abrecognition’of the conflieting goals and philosophies
sufrounding the purpose of the criminsl sentence. While it is often
said that sentencing is one of the more important mechanisms by which
society attempts to achieve its goals concerning deviant behavior, the
fact.is hhet lihtle agreement exists as to what these goals should be.
The most often stated goals of sentencing are in fnndameneal conflict
which leads to a built in amount of disparity in sentencing. Each Of,
the several goals ﬁOr sentencing leads to a different perspective on
the type and lengﬁh of appropriate sentences;

The most oommonly stated goals of the sentencing and correctional
processes, according to Dershowitz (1977), are retribution and
deterrence, restraint, and rehahilitation. Retribution and deterrence
rely on the deliberate imposition of punishment;with the purpose of
producing enough pain so that, ideally, it woulo serve to discourage
future crimes by the specific offender and members of the general
population. Restraint or,isolation‘as a goal is an effort to protect
the:generai society by isoiating the dangerous offenders in prison

systems.
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On the other hand, the rehabilitative goal is an attempt to alter
the dynamics of the offenders. It seeks to reform the offenders
through various programs in education, employment, psychological adjust-
ment and so on (Dershowitz, 1977). |

As Hogarth (1971) pointed out, much disagreement exists as to the
social purposes the criminal sentence should serve, whether it is
punishment, deterrence, isolation, or rehabilitation. Lack of evidence
concerning the effectiveness of any of the purposes and lack of
uniformity in the use of present knowledge compound the problem.

Hogarth noted that it is not sﬁrprising that uncertainty, contradiction,
and confusion are prevalent among judges in their approach to
sentencing. Such con?radiction and confusion, according to Hogarth,
contribute directly tg disparate sentencing practices depending on which
goal the judge is working toward. Hogarth found that a judge working
toward the rehabilitative ideal would choose a fundamentally different
sentence than a judge concerned with punishment and deterrence. More-
over, the same judge may alternate among purposes for sentences with
various types of crimes and various individuals.

According to Eisenstein and‘Jacob (1977), ambivalent expectations
and uniderstandings of the public indirectly heip to shape the
sentencing practices of judges. Due to the divergént goals from
retribution to rehabilitétion, none. of which have won a clear mandate
with the public, courtroom personnel are pulled in inconsistent
directions by what they feel official sanctions should accomplish. -
Some court personnel including judges base their actions onlone of the
philosophical goals while other are guided by a pragmatic although

inconsistent combination of several. Courtroom personnel are aware
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that very little evidence has been offered concerning the efficacy of
criminal sentences in accomplishing any of the stated goals.

As Miller (1976) pointed out, there is no controlling requirement
that any one of the goals should be followed by the judge. Therefore,
the delegation of power is unchanneled and the judiciary has "the
greatest degree of uncontrolled power over the liberty of human beings
that one can‘find in the legal system" (Miller, 1976:64).

Dershowitz (1977) noted that all of the purposes of sentencing are
part of én overall objective of reducing the ffequéncy and severity of
crimes and that this goél has remained constant over time. Neverthe-
less, the means of reducing crime, whether through punishment, isola-
tion, deterrence or rehabilitation, have not by any standards been
empirically established.

Sentencing disparity is also built into the criminal justice
system through the use of individualized sentencing. As a philosophy,
individualiéed justice came into. prominence with the popularity of the
rehabilitative ideal and involves sentencing with more than an
appraisal of tﬁe crimé. As defined by Rubin (1973), individualized
sentencing requires taking into account the circumstances of the
offense aloﬁg with the character and propensities of the offender.

The offender's past may beltaken to iﬁdicate his present'tendencieé

and thus, ideally, shouid suggest the period of restraint and the kind
of discipline that. ought to be imposed. As a resuit, sentences are
designed to fit the individual and individual circumstances rather than
just the seriousness of the offense. Consequently, disparity in
sentences for similar crimes is evident and, in fact, is encouraged

under the philosophy of individualized justice.
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The philosophy of individualized sentencing has been prominent in
reéent decades. However, it has come under serious attack from those
who advocate flat sentencing for a specific offense. Individualization
carries with it some fundamental problems related to disparity but
specifically in reference to judicial discretion. The philosophy
fosfers immense discretionary powers among judges while, as Reid (1976)
pointed out, there simply is not erough empirical evidence to determine
which typeé of dispositions are most effeétive when variables from the
offender;s personality and background are considered. Moreover,
serious problems exist in the preséntence investigatioﬁ which is the
major source of data available to the judge in his sentencing delibera-
tions. Much inéfficiency in obtaining accurate and informative data
has been found with regard to the presentence report. Carter (1967)
found that pfobatibn officers who usually conduct the presentence
investigation were ﬁot thorough in their data gathering and often
based.their conclusions on small amounts of information including
hearsay énd gossip. The offender has no way of defending himselfvwith
regard to information in the presentence_repoft to the judge.

Aé‘Frankei (1973) observed, the presentence report represents a
sudden deﬁarture from the fact gathering.proceduresvthe court has used
up to this point. Due prdéess is suspended and a tendency toward
simplistic.conventionality and a fundamental hostility toward
defendanté is found in the présentenée investigation reports. The
defendént himself is often a primary source of information and any
lack of éooperation is mentioned in the report which can act against
the defendant. Rubin (1973) noted that adpsychidtric examination may

be required of the defendant before sentencing.
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An outspoken critic of individualized sentencing is Judge Frankel
(1973) who pointed out that the more profound.problem of excessive
judicial power is related to individualized treatmeﬁt. Frankel
insisted that individualized justice leaves far too much standardless
discretion with the judges. No guidelines exist in definihg or
limiting the appropriate amount of discfetion. And, in another more
fundamental sense, individualized sentencing is in direct conflict with
such concepts askequality, objectivity, and consistency in the law.

Thus, given,the fact that the social goals of'sentencing are in
conflict with no one particular goal receiving a clear mandate of
either the'public or the judiciary, an unknown amount of sentencing
disparity is built into the criminal justice sysfeﬁ..‘Judges vary in
and among themselves in the goals they may bé working toward with a
_ particular sentence. In.addition to the problem of coﬁfiicting
purposes of the criminal séhtence, the philosophy of individualized
sentencing and the resulting immense discretionary powers of judges
also contributes directly to disparate sentencing practices. A
problem basic to the fabric of our Systémvof Sentencing is that no
limitations, restrictions, or even suggested guidelines have been
advanced to.curb judiciél discretion. The problem of defining what is
legitimate judicial discfetion and what is sentehcing disparity.plagues

research in the field when individualized justice is the norm.
- Two Broad Theoretical Perspectives

A review of the literature on sentencing variation and disparity
will reveal that a number of hypotheses have been advanced in attempts

to explain sentencing variation. Such factors include the demographic
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characteristics of the offenders, the legally relevant factors such as
seriousness of offense and offender recidivism, the geographical
location of the court and the ecological attributes of the location as
well as public sentiments in the locale, the characteristics and back—k
ground of the judges, and various court process’factqrs such as the
type of lawyers involved, plea-bargaining, and the bureaucratic and
organizational needs of the systemf

Essentially, for purposes of this paper, these factors can be
‘divided and placed under either of two major theofétical perspectives
for the understanding of sentencing disparity. These two thenretical
views, the.legaliStic and the conflict perspectives, differ more in
emphasis on different components affec;ing sentencing disparity than in
substantially different pictures of the sentencing prncess. These two

theories will be examined next.

The Legalistic Perspectivev

.The legalistic point»of view is akin to the structural-functional
theory in sociology or the consensus model as it is often called.
Functionalism rests on the theories of Emile Durkheim and holds that
society is a'iunctionally integrated system held together in equili-
brium. A functioning social structure is based on a consensus of
values and the idea that every element has a function in maintaining
the system (Dahrendorf, 1959). burkheim (1938) wrote that penal law
reflected-as well as protected thé collective sentiments of the
society.

-Following Durkheim's notion of collective séntiments, the legal-

istic or consensus perspective'assumes that the criminal justice
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system operates according to rational principles as defined by law.

In addition, law 1s seen as reflecting the needs of a well-integrated
and ordered society as well as a means to improve the social order.
Roscoe Pound (1922;1942) most exemplifies the legalistic point of view.
Pound wrote that the application of state sanctions reflects the social
values and norms of the community.

More recently, Edward Green (1961;1964) has expressed'a_legalistic
point of view specifically in regard to sentencing procedures in the
United States. Green (1960) believed that legally sanctioned factors
"such as the seriousness of the offense and the prior record of the
offender were the most influential in determining the severity of
sentences and that the decisions of the sentencing judge reflected the
operation of rational processes. Green denied the influence of
extralegal factors such as the prejudices of the judge regarding
offender demographic characteristics. According to Green (1960:437):

The influence of legal and non-legal factors upon variation

in the severity of the sentences offer the reassurance that

the deliberations of the sentencing judges are not at the

mercy of passions and prejudices but rather mirror the

operation of rational processes. The criteria for sentenc-

ing recognized by the law, the nature of the offense, and

the offender's prior criminal record, make a decisive

contribution to the determination of the weight of the

penalties; and in applying these criteria, the judges

display a sensibility for the relative importance of each.

The marked variations in sentences according to sex, age,

and race are due to differences in criminal behavior

patterns associated with these bio-social wvariables, not

- to hidden prejudice.
However, Green went on to point out that substantial variations among
judges did exist and that individual differences in social background,

personality, and pénal philosophy sensitize the various judges

differently to cases of a similar kind but Green regarded such
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influences as problematic without spcific information on these factors
for each judge. Nevertheless, Green (1960:437) felt that 'whatever
proclivities they generate are appreciably checked by the legal

criteria."

The Conflict Perspective

The conflict or coercion model of society grew out of the Marxist
Iapproach to the study of social life. In this model it is assumed that
at every point society is subject to change, and it displays at every
point diSsensus and conflict. It is based on-fhe coercion of some of
its members By others (Dahrendoff, 1959). |

According to Quinhey (1970:11),

The conflict conception of society leads us to

assume that coherence is assured in any social

unit by coercion and constraint. 1In other words,

power is the basic characteristic of social

organization. Wherever men live together conflict

and a struggle for power will be found.

Although there are a number of ve%sions of conflict theory in
relation to criminology and criminal justice including Turk (1966;
1969), Chambliss (1969), Chambliss and Seidman (1971), and Quinney
(1969;1970;1972;1973;1975), the major issue, power and its potentially
oppressive use in matters of law and criminal justice, receives the
pervasive attention of all conflict sociologists. The perspective has
generally asserted that the less powefful the group, the more likely
will the behaviors be designated as crime and its meﬁbers designated
as criminals receiving the harshest penalties of the system (Chiricos

and Waldo, 1975). Chambliss (1969) said that the lower-class person

(or that person with little power whether economic or social) is more
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likely to be scrutinized, arrested, spend time in jail before trial,
and if found guilty, more likely to receive harsh puﬁishment than his
middle or upper-class éounterpart.

Basically, the conflict theorists assert that the major deter-
minants of sentencing are not the legally relevant variables that
Green wrote about, but rather the extralegal factors such as demo-
graphic characteristics which identify offenders as members of less
powerful groups (the lower-class, the minorities, and the female for
example), the organizational needs of the court system, plea-bargain-
. ing, geographical and ecological factors surrounding the sentencing
court, the biases and personality traits of the judge, and the
attorneys involved.

As Chambliss and Seidman (1971) put it, a wide variety of inputs
enter the sentencing process including information concerning the
offense, information concefning the offender, pressures stemming from
the publicfas well as the police and prosecutors, the training and
values of the sentencing judge, the abilities of the defense attorney,
and the peréonal relatidnships between the counsel and the court.
Referring to the differences in background'bétween most judges and most
offenders as well as the differences in power, Chambliss and Seidman
(1971:462-63) ask:

‘What are the consequences of permitting basically

middle~class judges, socialized into a profession

in which most of its functions serves a middle-class

clientele, working in a bureaucratic framework where

efficiency and smooth functioning are seen as

critically important and where informed cooperation

with other bureaucrats (e.g., prosecutors and police

officers) are essential to efficient functioning, to

have unfettered discretion in the sentencing of

criminals who are mainly from the poor and minority
groups?
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Most of thé conflict theorists have also paid attention to the bureau-
cratic structure of the courts and have pointed out that this structure
has a definite bearing on sentencing disparity. For example, Chambliss
and Seidman (1971) wrote that the demand for the orderly and smooth
performance of the court takes priority over any individuals and
creates a ?ropensity to handle cases in ways that insure the continued
efficient functioning of the system. The consequences of such action,
according to the authors, is the selection of the poor and the black
(the less powerful) for the most severe treatment. The organizational
requirements have a gréater influence on judicial decisions than any
legal blueprint for such decisions. Blumberg (1967) presented a similar
poipt of view as he noted that organizational goals and discipline
impose a set of demands and practices on the professionals of the
criminal court who, in response, abandon their ideological aﬁd
professional commitments to equal justice.under the law in the service
of the higher claims of the court,organiéation. The defendant is a
secondary figure in the court system.

Conflict sociologists have als§ paid considerable attention to
the supposedly discriminatory, although organizationally effective,
nature of plea-bargaining and the practice of handing out less severe
sentences for those who plead guilty. Aécording to Chambliss and
Seidman (1971), a number of reasons exié£ as to why courts and pros-
ecutors look with favor on guiity pleas. They all come down to the
fact that the courts can operate more efficiently, more smoothly, and
with less strain if the majority of the offenders plead guilty.
Courts would come to a standstill if all defendants insisted on court

trials.
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Quinney (1969) noted that in the course of their negotiationms,

- prosecution and defense attorneys develop unstated guides, outside the
penal code, for the reduction of original charges to lesser charges.
Chambliss and Seidman (1971) stated that the guilty plea results from
bargaining power to receive the lightest possible sentence and the
benefit to the accused will depend on his bargaining position and power.
Thus, the stréngth in bargaining position ié based upon the defendant's
ability to hire counsel and upbn his general knowledge of his legal
rights. Such practices benefit those in the middle and upper-classes
as well as professional criminals.. The 1ess—edﬁcatea and informed,
the‘poﬁr, and the minorities receive the brunt of'bargéin justice
according to Chamblisé and Seidman.

Quinney (1970), like Chambliss and Seidman (1971), conceded that
sentencing decisions are probably made within the framework of the law
including the factors of seriousness of offense and prior criminal
record. Yet Quinney wrote that within tﬁe legal framework much
opportﬁﬁity exists for decisions to be made according to extralegal
characteristics such as the social organization of the courts, the
activities of the attorneys, and the éues provided By the defendant.
The margin for discrimination exists in the absence of legal norms
prescfibing which factors are siénificant in sentencing and what
weight they are to be given.

Essentially, then, the two broad perspectives differ in matters of
emphasis while each recognizes the emphasis of the other. For example,
Green conceded that much disparity does exist among judges but
emphasized the rational and legal framework within which sentencing

takes place. Green places his emphasis on the légal factors in
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sentencing decisions. On the other hand, the conflict theorists
recognize the fact that sentencing decisions do take place within the
framework of the law but emphasize that the framework allows for the
intrusion of extralegal factors. The 1egalistic point of view stresses
the importance of legal factors such as the seriéusness of the offense
and the criminal history of the offender. The conflict perspective
stresses the extralegal Variables ranging from characteristics of the
courts to characteristiés of the offenders and the bargaining nature of
criminal justice in the United States.

Both perspectives offer insight into the problem of sentencing
disparity and ideas from each will be incorporatéd into this research.
However, before turning to the research, a review of previous empirical
attempts to understand sentencing variation is necessary to assess the
major factors invsentencing decisions; The next section of this
chapter will review research studies which have dealt with disparities.
This review of the reséarch literature will look at the studies
~chronologically and will attempt to relate the shortcomings of each

study.

A Review of Research Studies

on Sentencing Variation

Thorstein Sellin (1928) was one of the first researchers to
introduce the topic of discrimination in sentencing according to
extralegal factors. Sellin researched police Statistics on case
dispositions in the Recorders Court of Detfoit and found that black
defendants received more severe sentences than whites. For example,

the black defendants received a smaller percentagé of probated
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sentences than white defendants. However, Sellin did not include data
on racial differences in seriousness of crimes committed or on
recidivism rates for the two races although he did mention the
possibility of such factors influencing the results.

In a later study, Sellin (1é35) investigated differences among
foreign born whites, native born whites,-aﬁd blacks in the length of
prison sentences for ten offenses in the United States. For those
states having determinate sentences, blacks received longer sentences,
on the average, in only three out of ten offense categories. For the
states having indeterminate sentences, blacks received longer minimum
sentences (except for homicide) and longer maximum sentenceé (except
for burglary and assaultj. Once again, Sellin did not investigate the
criminal history of the offender,

Roscoe Martin's (1934) research on the relationship between the
sociél traits of the defendant and the outcome of the various stages of
thé cfiminal justice system was based upon a 10% sample of the felony
cases disposed iﬁ the Texas district courts in the yeér 1930.
Basically, Martin's study showed blacks, Mexicans, and foreign born
whites at a disadvantage in relation to native born white Texans. In
addition, Martin found that the married defendants were favored over
the single, the widowed over the diVorced, the property owners -over
the propertyless, the taxpayers over the tak delinquent. Variables
having little or no effect on thé severity of the sentence were sex,
age, and amount of education. ‘prever Martin's research can be
questioned because he did not control for the seriousness of the
offense. It could be that the defendants in the lower status groups

were charged with a greater proportion of serious crimes, thus, their
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sentences would logically be more severe. Moreover, Martin used no
statistical tests of significance or measures of association.

Perhaps some of the most widely cited studies on sentencing were
coﬁducted by Frederick Gaudet with G. S. Harris and C. W. St. John
(1933;1934). Gaudet studied the sentencing practices of six criminal
court judges in New Jersey. Over 7000 criminal cases were reviewed over
a decade. The results of the study led the researchefs to conclude that
the criteria for sentences were capriciously applied and that the
personality of the judge was a primary determinant of his sentencing
- decisions. However, Gaudet's research has been cfiticized (see Green,
1961:19) for not adequately controlling for legally relevant factors
such as the sériousness of the crime, the number or bills of indictment,
and the prior record of the offender. It is interesting to note that a
similar study conducted in the same New Jersey courts by Frankel (1940)
found few differences in judges in sentencing delinquents.

McGuire and Holtzoff (1940) studied disparities among federal
judges in sentencing narcotic andlliquor violatiqns. They cited
considerable variation in liquor caées where the sentences ranged from
40 to 850 days. For narcotic offenses, the length of sentences ranged
from 30 to 3408 days. The variations in probatioﬁ of sentences were
also found té be considerably disparate. The researchers concluded
that such results were due to the differing attitudes, personalities,
and backgrouﬁds among the federal judges.

Harold Lane (1941) reviewed the records of 1660 criminals within
the Massachuysetts state prisons} Lane concluded that approximately
20% of the inmates had received sentences which were indefensible by

legal criteria. Lane cited numerous examples of disparity in the case
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studies where short sentences were imposed on habitual offenders and
relatively long sentences were imposed on first offenders. Lane's
method was primarily the case study and he did not include statistical
analyses of the data.

In a study of Lemert and Rosberg (1948) investigating the
differences in sentences fof whites, blacks, and Mexican-Americans in
the Superior Court of Los Angeles County for the year 1938, the
researchérs found that whites received considerably lighter‘sentences
than the other two groups. Lemert and Rosberg considered five offense
categories bu; did not control for prior record of the accused. As
another part ofvthe study, the researcheré controlled for recidivism
in rape cases and the differenées between the groups were not
statistically significant.

Garfinkel (1949) studied 821 homicides in ten North Carolina
counties betﬁeen 1930 and 1940 showing that none of the whites killing
~blacks received the death penalty while 377 of the blacks killing
whites received death and 10% received life imprisonment. Garfinkel
found that blacks who killed whites were four times more likely to be
convicted of first degree murder than whites who murdered whites and
ten times more likely than blacks who murdered blacks. However,
Garfinkel used no tests of significance or measures of association
aﬁd he did not control for prior record of the offendgré. Iﬁ his
analyses on Garfinkél's data, Hagan (1974) found a very small associa—
tion (taub of .015) between race and conviction of first degree murder.

Henry Bullock (1961) also studied the influence of the racial
factor in length of prison ééntence. However, Bullock attempted to

clarify the relationship by introducing other variables such as type of
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offense, number of previous felonies, and the nature of the plea.
Bullock utilized information on 3644 white and black inmates in the
Texas State Penitentiary who had been convicted for burglary, rape,
and murder. Bullock dichotomized length of sentence into "short"
(less than ten years) and "long" (more than ten years).

Bullock found that variation in length of sentence with type of
offense indicated a statistically significant relationship. However,
the number of previous felonies was not significant but the type of
plea_and the degree of urbanization of the sentencing county, both
extralegal variables, were statistically significant in relétion to
length of sentence. Prisoners who had pleaded not guilty and who were
from counties having large cities tended to get long sentences in
greater proportion.

In controlling for the legal factors (type of offense and prior
record),‘Bullock (1961) pointed out that the association between race
éndlengthtafsentenceincreased in degree, changed direction, and
strengthened in validity. However, Builock pointed out that the total
coefficient was low and that in the offense categories of intra-racial
murder and rape among blacks, the length of sentence tended to be
shorter than for whites. Bullock attributed this to the local norms in
Texas which tolerated a iess rigorous and more indulgent patterg of
morality and law enforcement in the black communities. However, blacks
tended to receive longer seﬁtences for burglary as well as longer
sentences after pleading guilty in greater proportion. than did whites.

Bullock's research falls short in a number of ways. First, the
use of length of séntence, a continuous variab%e, was dichotomized when

investigating the relationship between race and sentence. As Hagan
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(1974) noted, the confusion between a statistically significant
relationship and a substantive relationship is prevalent in Bullock's
work. TFor example, Bullock conéluded that biacks tended to receive
longer sentences for burglary cases. Hagan's (1974) calculation of a
taub equal to .01 illgstrates the magnitude of the statistically
significant relationship in Bullock's data.

Wolfgang, Kelly, and Nolde (1962) studied the case records of 439
persons sentenced to death for first degree'murder in Pennsylvania in
order to gauge the influence of social characteristics in the commuta-
tion of sentence and type of murder (felony versus non-felony), age,
race, nativity (foreign versus native born), and type of attornmey.

The researchers found that the polar ends of the age groups were most
likely to receive commuted sentences (15419 and over 55). Whites and
native born offenders were more likely to receive commuted sentences.
Those who had private counsel as opposed to public defenders were more
likely to receive commuted senténces. No significant relationships
were found regarding occupation and marital status.

Once again, the researchers can be criticized for not effectively
controlling for other relevant variables. For example, they did not
calcuiate the relationship between race and sentence while controlling
for type of attorney. Moreover, the researchers used no measures of
association other than chi—square;

Edward Green (1960;1961;1964) was among the first to challenge the
agssumption that extralegal factors such as those investigated by the
previous researchers were influential in sentence length. Data for

Green's studies were taken from the records of 1437 convictions of a

non-jury prison court of the Philadelphia Court of Quarter Sessions in
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céses tried during the years of 1956 and 1957. The dependent variable,
severity of sentence, was classified into imprisonment, probation, fine
and suspended sentence. Imprisonment was then divided into 12 months
or more, 3 to il% months, or under 3 months. Green used only the
minimum sentence in cases of indeterminate sentencing. Green included
a variety of offenses including both felonies and misdemeanors. Three
sets of independent variables were considered: legal factors including
type of crime, number of bills of indictment, and prior criminal
record, legally irrelevaﬁt féctors including age, race, and place of
bifth, and factors in the criminal prosecution concerning the judge,
the proseputing attorney and the type of plea (Green, 1960).

Green (1960) found that, in regard to length of penitentiary
sentences, the seriousness of the offense along with the number of bills
of indictment exerted the most influence. With regard to typé of
sentence, the number of prior convicted felonies éhowed the greatest
association with severity. However, prior criminal record had a
negligible influence on length of penitentiary sentences which Green
interprefed to mean that, in such cases warranting a prison sentence,
the seriousness of the offense overshadowed any concern with prior
record.

Of the extralegal variables considered, none were significant when
offense was controlled. Green did not include other extralegal
variables such as social class or education of thg offender. Green
found that type Qf plea had no significant influence on severity of
sentence excépt in cases of crimes against personal property. He also

found no significant differences in sentences with regard to the
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various prosecutors involved in processing the cases. He did not study
differences between private and public defense counsel.

In a more detailed study concerning the extralegal variable of
race, Green (1964) found no warrant for the charge of racial discrimin-
ation in sentencing. In.this detailed study of rbbbery and burglary
cases only, variation in sentence severity did exist between whites and
blacks but Green found that it was a function of intrinsic differences
between tﬁe races in patterns of criminal behavior.

Green (1960) noted that considerable differences in severity of
.sentences did exist among the various judges and speculated that vary-
ing philosophies, backgrounds, and personalities might influence fheir
decisions. However, he felt that such situational factors were
problematic without any data on them. He concluded by saying that the
legal factors in sentencing were the most influential.

In contrést to Green's research, other studies have pointed to the
influence df extralegal factors in sentehcing disparity, although each
study can be questioned on methodological grounds. Jacob (1963) con-
trolled for type of crime and found that blacks received proportion-
ately harsher sentences in New Orleans. Partington (1965) found that
in Virginia from 1908 to 1960, 41 men had been_executed for rape and
all were black. However, in Hagan's (1974) calculations oﬁ
Partingtbn's data, it was found that very small, though statisfically
significant, associations existed between race and severity of sentence.

Rubin (1966) utilized information‘from Florida, Georgia, and New
York and found that blacks were more likely to be convicted and execut-
ed for rape than were whites. However, Rubin included no tests of

significance or measures of association.
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Hugo Bedau (1964;1965) attempted to relate the final disposition
of death sentences in New Jérsey (from 1907 to 1960) and in Oregon
(from 1903 to 1964) to the deféndant's occupation. Bedau classified
occupations according to the broad census categories which ranged from
professional to laborer. Bedau concluded, in both studies, that those
classified as laborers were sentenced to die more frequently than their
percentage of the population warranted. For example, in Oregon Bedau
(1965) found that 13.1% of adult males were laborers while 36.97% of
those receiving the death sentence were laborers. However, Bedau did
not consider the possibility of a higher crime rate for laborers or
that they perhaps committed more serious crimes than other segments df
the population. Hagan (1974) found very low but statistically signifi-
cant associations between.occupation and death sentences. Bedau also
used sek, race, and age as determinants of execution and, in each case,
no substantivé association was found.

In a study of 238 murder cases éentenced by jury in California,
Judson, Pandell, Owens, McIntosh, and Matchullat (1969) found statis-
ticallybsignifiqant relationships for age, sex, occupation, and race
with execution. The researchers did control for prior record and
characteristics of the offense. The researchers concluded that juries
tended to impose harsher sentences on thbse of blue-collar occupations,
blacks, and males. However, Hagan (1974), in calculations of this
data, found consistently small relationships for the offender's social
characteristics and severity of sentence.

In his comprehensive study of the legal system, Stuart Nagel
(1969) examined the sentences in a sample of 1,949 state cases and 981

federal cases of larceny and assault in 194 counties in all fifty
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states. Only two offenses were used in order to hold crime constant.
Nagel investigated thé effects of offender characteristics of

economic class (indigént versus non-indigent as indicated by the use of
a private or court—apﬁointed defender), sex, and education (those
having less than‘eighé years and those having one or more years of
high school). The dependent variable, sentence, was divided into
prison term versus suspended or probated sentences. In addition,
prison sentence was divided into short (one year and less) and long
(more than one year) terms. Nagel also investigated such variables as
ﬁrbanism of the sentencing county, the characteristics of the lawyers,
and race of the offender.

Nagel (1969) found that definite disparity existed with regard to
the economic class of the offender. It appeared that class-biased
attitudes were possibly present among judicial personnel in recommend-
ing or granting probation or suspended sentences. Educational level of
the offenders also appeared to influence the severity of sentence.

According to Nagel (1969) the urban courts were more likely to
'imprisoﬁ a defendant convicted of assaulf than rural courts, while
rgrai courts were more likely to imprison a defendant convicted of
larceny than urban courts. |

When comparing the characteristics of the opposing lawyers in
criminal cases (thé data here were from appellate courts), Nagel (1969)
found relatively small correlations between courtroom results and such
factors as the lawyer's firm membership, education degrees, experience,
and age. He concluded that such lawyef cﬁaracteristics were not very

potent for predicting courtroom results.
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Basically, Nagel (1969) found relatively small correlation
coefficients between the sentence variables and offender characteris-
tics with offense and prior record constant. For example, Nagel
found a correlation of .19 between being indigent and prison versus
non-prison sentence and this was among the highest correlations. The
younger and the female offenders tended to receive slightly lighter
sentences but received fewer procedural safeguards which to Nagel
indicated a more pafernalistic attitude toward those offenders.

Several problems exist in Nagel's research. First, he limited the
data to two offenses which perhaps did not adequately indicate the
larger problem of disparity. Also, the dependent variable length of
sentence was catégoriéed instead of béing used as a continuous variable.
He also categorized amount of education and number of prior convictions.

Taking another péint of view on the sentehcing disparity problem,
John Hogarth (1971) sFudied‘the sentencing behavior of magistrates in
Ontario, Canada. By looking‘at the judge rather than the character-
istics of the defendants, Hogarth was able to present another side to
the sentencing procesé. Hogarth contended that we cannot understand
judicial sentencing without understanding the total environment of the
senﬁencing judge and how he defines that environment. As Hogarth
pointed out, all of the magistrates felt that one purpose of séntencing
was to prevent crime. They rated punishment philosophies in the
following general order of importance: rehabilitation, general
deterrence, individual deterrence, incapacitation, and punishment.
However, there were differences among the judges in the relative merits

of each of these goals and_in the principles of sentencing. Although
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the judges differed among each other in their reasons for deciding
differences in sentences, they were generally consistent withih them-
selves.

By the use of a factor analytic scale, Hogarth (1971) found signi-
ficant relationships between magistrates' attitudes in sentencing
philosophies and their sentences. For example, judges showingla high
concern for social defeﬁse tended to give more prison sentences.

Hogarth (1971) also found that the magistrates' social and economic
backgrounds affected their sentences. Magistrates from a professional
background were more treatment oriented. The number of years the magis-
trate spent in education was of little significance but the type of
education was. Léw—trained judges were less punitive in their
sentences, tended to consider a wider range of variables in assessing
offenses and sentencés, and showed a greater flexibility than those
judges who had no legal educational background. On the other hand,
la§~trained judges were much more legalistic in their interpretations.

Hogarth (1971) also found that a magistrate's workload affected
his sentencing. The greater the workldad, the more negative were the
judge's attitudes toward other colleagues and professionals. Moreover,
the judge with a heavy baéklog of cases tended to have an expedient and
rigid approagh to his work and was more likely to engage in punitive
behavior. He was more likely to hand out institutional sentences.

Hogarth (1971) pointed out that magistrates were found to reflect
the types of communities in which they lived. Those with attitudes
that sentencing should pqnish offenders were more likely to be found in
communities that were characterizeq by a high degree of organization, a

high crime rate, and a highly mixed ethnic composition. In fact, the
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most important demographic characteristic whicﬁ distinguished
magistrates in terms of attitudes and beliefs was the degree of urban-
ization of the community in which they lived. On the whole, urban
magistrates were considerably more punitive than were small town and
rural magistrates. In fact, the most punitive judges were found to be
young, well-educated urban jﬁdges while the least puﬁitive were young,
well-educated, rural judges. However, Hogarth noted that some judges
can successfully isolate themselves against the influences of the
community environment. The small minority of those urban judges who .
were not punitive tended to read considerably, attend meetings and
conferences, and make efforts to remain up to date on information on
sentencing.

Finally, Hogarth (1971:382) insisted that sentencing was "a very
human process'. The model which finally emerged from his research was
one that:

viewgd sentencing as a dynamic process in which the

facts of the cases, the constraints arising out of

the law and the social system, and other features

of the external world are interpreted, assimilated,

and made sense of in ways compatible with the

attitudes of the magistrates concerned. (Hogarth,

1971:382).

Since Hogarth's research took place in Canada, it is difficult to
say how it applies to sentencing in the United States although there is
no doubt that the two countries have similar styles of criminal
justice systems. However, Hogarth's only focus was on the magistrate
which remains only a partial picture of the sentencing process when one
considers the iméact of the lawyers, courtroom personnel, plea-bargain-
ing, the cues provided by the defegdant, ;nd so on. Nevertheless,

Hogarth's work offers considerable insight into the effects of judges'
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backgrounds and personalities as well as the effects of the communities
in which the sentencing takes place.

Partridge and Eldridge (1974) conducted an experiment with the
fifty federal judges of the second circuit courts in New York,
Connecticut, and Vermont. The researchers sent thirty presentence
reports to each of the judges for hypothetical sentencing and found
that no pétterns were evident in explaining the considerable variation
in sentence severity. In fact, for 16 of the 20 representative cases,
the judges did not even agree on whether any incarceration was
necessary, and among the judges, large differences in sentence'lengthé
were imposed for the same case. The researchers concluded that the
experiment was a fairly good indicator of what goes on in sentencing
in that very few judges were consistently more or less punitive.

Harries and Lura (1974) sfudied federal criminal convictions for
1970 and found that severity of sentence was related to geographic -
regions of the United States. The researchers divided the country into
three regions according to severity of sentence and use of probation.

The researchers went on to examine both legally relevant and
~ legally irrelevant variables in sentencing decisions with the
hypothesis that only legally relevant variables would affect the type
and severity of sentences. The legally relevant variables included
prior police and prison record of the offender, distribution of offense
(seriousness of crimes), and presentence and special reports on the
defendants. The authors hypothesized that the use of presentence
reports would tend to lower overall sentence severity but offered no

documentation for such an effect.



34

The extralegal variables included were characteristics of the
judges (political affiliation, regional background, and age) and court
procedural factors including percentage who pleaded guilty, percentage
tried by jury or coﬁrt, median time to disposition of case, and per-
centage assigned counsel.

Using regression analysis, the sentence variables were related to
the legally relevant and irrelevant factors. The authors found the
prior priéon record of‘the offender was the most significant legal
variable. The more influential legally irrelevant variables were jury
trail, median time before trial, and assigned counsel. Harries and
Lura (1974) stated that these variables accounted for statistically
significant amounts of variation but no numbers were presented. The
researchers pointed out that characteristics of judges added virtually
no explanation to sentencing variation and speculated that such
aggregate data on judicial characteristics were too generalized.

Pdpe (1975) studied the sentencing of California felony offenders
for twelve counties using sex, race, age, and urbanism in explaining
types and lengths of sentences. The criminal background of the
offenders.was included as a legal variable. The relationships between
the variables showed that females tended to receive less severe
sentences although thekrelationships disappeared when recidivism was
controlled. Age was relatively insignificant exéepf that the younger
defendants fared better at the municipal court level. Rural California
courts tended to sentence blacks more severely and females less
severely than urban courts.

In one of the more recent publicatioﬁs on sentencing disparity,

Chiricos and Waldo (1975) investigated the relationship between the
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defendant's socioeconomic status and length of sentence based on
information derived fiom admission summaries provided by the adult
correctional agencies in North Carolina, South Carolina, and Florida.
The sample was made up of all felon inmates received by the prison
systems during various time periods (varying from state to state) from
1968 to 1973. A total of 10,488 inmates who were sentenced for seven-
teen specific criminal offenses made up the sample. Each inmate's
social class was measured with'techniques developed by Nam and Powers
and the U.S. Bureau of the Census. A number of other variables in
addition to sqcial class were utilized in the research including race,
age, and the rural or urban nature of the sentencing county.

The specific purpose of the research was to test propositions from
Chambliss and Seidman (1971) regarding discrimination in sentencing
according to social class. Chiricos and Waldo used length of prison
sentence as a continuous variable but did not include death penalties
and the data included very few life sentences.

The researchers felt that, with the results of their analyses,
they had demonstrated rather conclusively that the social class status
of convicted offenders was unrelated to the severity of the state's
official sanction as mirrored in the length of prison sentences handed
down by the courts. According to the authors, this result was given
added reliability in that it was found to bevtrue for a total of
seventeen different criminal offenses and for three separate states.
"In fact, of a total of 185 zero;order correlations computed between
SES and sentence length, only one was statistically significant in the
direction hypothesized by the conflict perspective" (Chiricos and

Waldo, 1975:768). . Moreover, the researchers found that, for Florida,



36

their conclusions were sustained regardless of the age, number of prior
arrests, felony convictions or juvenile commitments of the defendants
and regardless of the urban or rural nature of the sentencing county.
The results of a multiple cérrelation analysis showed that only a
minimal.amount of the variafion in length of prison sentence for any of -
the crime categories was explained using their variables incluéed in
this study.

Chiricos and Waldo (1975) recognized a problem in their research
which calls into question their conclusions abogt social class. The
distribution of inmates' social class status was skewed heavily toward
the lower end of the status scale as only 3.47 of the inmates had scores
* higher than 70 on a 100 point scale. Consequently, it is questionable
whether or not social class varied enough within the sample in order to
establish a relationship between status and length of sentence.

Another recent research report énd one that dealt with sentencing
in Oklahoma was presented by Kelly (1976) who studied the influences of
defense strategy and race on sentence lengths for two offenses, burglary
 and homicide. Two variables were used to measure defense strategy and
they were type of plea and type of attorney. Kelly also included the
demographic variables of age, marital status, rural-urban childhood,
aﬁd education. The legal variable of prior record was measured by the
number of prior juvenile and adult convictions.

Using multiple regression, Kelly (1976) found, for the burglary
‘offenders, that type of plea explained the most variation while type of
attorney was not significant. Being black was significantly related to

sentence length but the other ethnic groups (Mexican-American and

Indian) were not. Kelly was able to explain 22% of the variation
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using all the independent variables. Thus, the variables other than
plea added only 4% to the explanation.

For the homicide offenses, Kelly found that plea was not signifi-
cantly related to sentence although type 6f attorney was. Of the
ethnic groups, being Indian was slightly related to sentence length.
Type of attorney and being Indian each explained about 37 of the
variation while all of the variables otgether accounted for 97 of the
variation in sentence length for homicide offenses.

Kelly can be criticized for not controlling for recidivism and for
not considering other legally relevant variables. 1In addition, Kelly
confined the research to only fwo offense categories.

Anotherbof the most recent studies on sentencing was conducted by
Eisenstein and Jacob (1977). 1In an in-depth study of criminal court
activities in Chicago, Detroit, and Baltimore, Eisenstein and Jacob
presented a somewhat different picture of the factors influencing
sentencing decisions. With regard to plea-bargaining the researchers
reported that most court personnel believed that guilty pleas were
rewarded with lighter sentences while jury trials resulted in heavier
sentences. Many judges in the three cities defended their plea-
bargaining by insisting that a penitent attitude through a guilty plea
"by a defendant was the first stepbin rehabilitation and should be
rewarded. Other judges indicéted they wanted to promote guilty pleas
by giving lighter sentences in order to avoid an increase in expense
and court time which occurred in jury trials. The researchers did
find that mean sentences were significantly longer for jury trials than
for guilty pleas. However, when other factors were controlled such as

offense, strength of evidence, and defendant's personal character, the
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disposition mode of guilty pleas versus trial accounted for a very
small amount of the explained variation in length of prison sentence.
When these variables were controlled, the disposition mode accounted
for 3.3% of the variation in sentence length in Baltimore and 7.2% in
Chicago.

Other factors investigated by the authors included the identity of
the courtroom referring primarily to the judge and court workgroups,
the original offense, disposition mode, strength of evidence, and
characteristics of the defendant. The most important variable in all
three cities was the original offense charged of the defendant. The
researchers stated that most of the demographic characteristics of
defendants (race, social class, and prior criminal record) were
relatively unimportant in determining sentence length. 1In addition,
only in Baltimore did the kind of attorney (whether public or private)
have any influence on sentence length. In Detroit, pretrial felease
on bail made a small difference in sentence length. Surprisingly,
public defenders' clients generally received shorter sentences but the
conviction rate for public defenders was slightly higher than that of
the private attorneys. In all, the variables mentioned accounted for
50% of the variation in sentence length in Detroit and 66% of the
variation in Baltimore and Chicago (Eisenstein and Jacob, 1977).

The authors pointed out that sentences were sometimes used to
symbolically reward defense attorneys and prosecutors. For example,
when an offender received an unusually light sentence, it was chalked
up as a victory for the defense and a reward for the judge. On the
other hand, unusually heavy sentences were seen as a reward for the

prosecutor; however, the length of such sentences rarely played a major
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role in the prosecutor's evaluation by supervisors or in his promotion.
Rather, it was seen as judicial appreciation of a job well done.
Interestingly, the researchers observed that some additional
variation could possibly be explained by what they referred to as the
queuing effect. They pointed out that a defendant was not sentenced in
a temporal vacuum. Consequently, an armed robber sentenced after a
series of murderers might fare better than if he had come up after a
series of less serious offenders. The researchers did not have
systematic evidence of the queuing effect but noticed it in their

courtroom observations (Eisenstein and Jacob, 1977).
Summary and Conclusions

The foregoing review of the research literature on sentencing
variation is indicative of avnumber of problems in the area. Much
confusion and contradiction is apparent in the results of the studies.
In addition, the research in general is characterized by shoddy
research designs and the improper use and interpretation of statistics.
And, the implications‘of the research for the theoretical points of
view are not clear. Therefore, this section of the chapter will
attempt to review and clarify these problems before turning to the
purpose of this research.

In regard to the legalistic hypothesis that legally relevant
variables account for a substantial amount of sentencing variation,
several researchers (Green, 1960; Harries and Lura, 1974; Chiricos and
Waldo, 1975; Eisenstein and Jacob, 1977) found support for some of the
legally relevant variables. In addition, Hagan (1974) found that, for

many studies which had claimed relationships between sentences and
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extralegal variables, many of the results were due to legal variables
which were not controlied. However, for the legally relevant variable
of prior criminal record, Green (1960) found that it was not important
to length of prison sentence but was important in type of sentence.
Harries and Lura (1974) and Chiricos and Waldo (1975) also found prior
criminal record to be significantly related to sentence. But Bullock
(1961) did not find recidivism to be related to length of sentence.
Thus, there seems to be some support for the legalistic point of
view. On the other hand, much of the research in the area seemed to
focus on thé extralegal variables. Many of the early studies (Sellin,
1928, 1935; Martin, 1934; Lemert and Rosberg, 1948; Garfinkel, 1949;
Bullock, 1961; Wolfgang, Kelly, and Nolde, 1962; Jaéob, 1963; and
Partington, 1965) concentrated on offender characteristics, race in
particular. These early studies are questionable on methodologicalv
grounds as Hagan (1974) illustrated and on the grounds that they did
not control for.the legally relevant variables. Of the later studies,
the significance of the extralegal variables finds contradictory
results. Chiricos and Waldo (1975) found little or mno evidence for
the influence of social class and other extralegal variables. On the
other hand, Nagel (1969) found education and indigency to be related
to sentence. Harries and Lura (1974) found jury trial, median time
before trial, and assigned counsel to be important. Eisenstein and
Jacob (1977) and Bullock (1961) found that type oflplea was important
in sentence length. Hogarth (1971) found that various judge-related
variables were significant as well as the community characteristics

surrounding the courts.
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Consequently, the results are mixed concerning the impact of
extralegal variables as hypothesized by the conflict theorists.
However, evidence can be found in the research studies, particularly
with reference to the extralegal variables, that have to do with court.
process. The evidence is'less certain with regard to offender demo-
graphic variables. In any case, it seems that the legalistic and the
conflict perspective both received support in the research literature
yet neither one can be elevated over the other in importance in
explaining sentencing variation.

As mentioned previously, much of the previous research is
characterized by the inadequate use of statistics and faulty interpre-
tations of statistical relationships. Much of the previous research
was confined to capital crime and the death sentence rather than length
of sentence in general. Another limitation of the previous research is
the narrow or undefined scope of offenses used. For example, in
Nagel's (1969) study only two offenses are used. Chiricos and Waldo
(1975) used the mogt comprehensive list of offenses but limited their
study primarily to the influence of social class. Many of the other
studies also did not include a wide range of variables representing
both legally relevant and legally irrelevant variables.

Thus, in summary, the review of the literature indicated that a
wide variety of factors enter into sentencing variation. At the
beginning of this chapter, it was pointed out that conflicting goals
and philosophies which haphazardly influence the criminal justice
system have a definite bearing on sentencing disparity. The theore-
tical perspectives reviewed‘differed in emphasis in that the legalistic

point of view stresses the importance of legally relevant variables
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while the conflict perspective stresses the importance of the extra-
legal variables in determining sentencing practices in our criminal
courts. The review of the research literature indicated that both
perspectives are partially correct in assessing sentencing variation.
The literature review also indicated that much more research is
needed if a fuller understanding of sentencing disparity is to be
found.

The next chapter of this report presents the purpose and direction
as well as the hypotheses for this research in light of the theoretical

points of view and the previous research discussed above.



CHAPTER III
PURPOSE AND DIRECTION

Considering the limitations and problems of the prior research on
sentencing disparity discussed in Chapter II, it is evident that much
more research is needed. Many of the previous studies concentrated on
only one facet of sentencing such as the relationship of offenders’
socioeconomic status and length of prison sentence (Chiricés and Waldo,
1975). Many of the early studies did not adequately allow for the
impact of the legally relevant variables. Consequently, the purpose of
this research is to examine variation in length of prison sentences
using a wider selection of independent variables. Drawing from both
theoretical perspectives and using both legally relevant and extralegal
variables, if is hoped that a more basic understanding of the factors
influencing sentencing variation will be offered. The basic design of
the research involves finding, through correlational analyses, those
factors which are most associated with sentence length and then using
those variables to explain variation in sentence length with multiple
correlation and regression analyses. A conceptual model of the compo-
nents that make up total sentencing variation will be devised as a
framework for the understanding of sentencing disparity in length of
prison sentences. This chapter delineates the hypotheses to be tested
in the correlational analyses and the model of sentencing variation

which will guide the research.

43



44

The first hypothesis developed out of the assertions of the legal-
istic perspective which points. to the impprtance of legally relevant
variables. Following Green (1960), Chiricos and Waldo (1975), and
Eisenstein and Jacob (1977), the seriousness of the offense committed
appeared to be of considerable importance in relation to length of
sentence. Consequently, in this research, seriousness of offense will
be considered a variable of major importance and a wide range of
offenses will be included rather than just a few specific ones.

The second hypothesis also developed out of the assertions of the
legalistic point of view that prior criminal record of the offender has
an important association with sentences. Although Green (1960) and
Bullock (1961), and Eisenstein and Jacob (1977) did not find a signifi-
cant relationship between length of prison sentence and recidivism,
other researchers including Harries and Lura (1974) and Chiricos and
Waldo (1975) along with Nagel (1969) found recidivism to be important
in their research. However, the research seems to indicate that prior
criminal record is influential in type of sentence, whether probation
or fine or sentence to prison, but is not very influential in length
of prison sentence. Nevertheless, recidivism will be included as a
variable in this research as a further test of its importance. 1In
addition, recidivism will also be important as a control variable when
looking at the association of the extralegal variables and length of
sentence. The association of’récidivism and length of sentence will be
observed while controlling for seriouéness of offense in order to rule
out any confounding effects, That is, if seriousness of offense was

not controlled then any association between recidivism and sentence



45

might be due to an association between seriousness of offense and
recidivism.

The third major hypothesis grew out of the conflict perspective
and the assumptions that various court process variables have an effect
on length of sentenée. According to Chambliss and Seidman (1971) and
Quinney (1969), various factors in the bureaucratic administration of
criminal justice impinge on the sentencing practices of judges. Some
support fdr this point of view was found in the research of Eisenstein
and Jacob (1977) who found an important relationship between type of
plea and sentence. Harries and Lura (1974) also found that having a
jury trial was related to more severe sentences. Another court'
process variable, type of attorney, has received mixed support as a
variable related to sentence. Wolfgang, Kelly, and Nolde (1962) as
well as Harries and Lura (1974) found that assigned counsel was related
to severity of sentences while Eisenstein and Jacob (1977) only found
a small association between length of sentence and type of attorney in
one of the three cities in their research. Another court process
variable, ability to receive bail, received some support in Eisenstein
and Jacob (1977) in one of their three cities stpdied. For purposes
of this research, the court process variables of type of plea, type of
attorney, and bail will be used in relation to length of prison
sentence while controlling for both seriousness of offense and prior
record of the offenders in order to avoid any spurious relationships.
For example, type of plea may be related to seriousness of offense or
the prior record of the offender. Thus, with the legally relevant
variables controlled, a clearer picture of the association of the court

process variables with length of sentence can be achieved.
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The fourth major hypothesis also grew out of the conflict per-
spective and the view that various offender demographic characteristics
have an influence on léngth of priéon éentence. In particular, Quinney
(1970) emphaéized characteristics of offenders such as race and social
class which imply a lack of power and influence when such groups enter
the criminal justice system. The research literature indicates mixed
findings with regard to offender demographic characteristics. Many of
the early studies from Sellin (1928) to Bullock (1961) found race to be
a significant factor in sentencing. Others such as Nagel (1969) and
Martin (1934) found social class, marital status, sex, and age as well
as educational level to be influential in severity of sentence.
.However, Green (1960;1961;1964) found no support for extralegal
variables when controlling for the legally relevant variables.

Chiricos and Walde (1975) found no support for an association between
length of sentence and offenders' social class status. Eisenstein

and Jacob (1977) stated that most of the demographic characteristics of
the defendants in their samples were relatively unimportant in deter-
mining length of sentence.

While the results of previous studies are in conflict over the
importance of demographic variables as extralegal factors in sentencing
disparity, it seems iﬁportant to include these variables in this
analysis of sentenéing variation. More importantly, in this research
the extralegal factors about the offenders will be related to length
of sentence while controlling for the legélly relevant factors of
seriousness of offense and prior criminal record in order to avoid any

false impressions concerning demographic characteristics. Lack of
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control for the legal vafiables has been a major shortcoming of much
of the past research as demonstrated by Hagan (1974).

The iast major hypothesis is concerned with the influences, if
any, of various community and ecological characteristics of the
sentencing counties on length of prison sentence. These extralegal
variables have also had mixed support in the research literature.
Hogarth (1971) found that the urban character of the community in which
the judge lived exerted considerable iﬁfluence on his sentencing
decisions in that urban judges tended fo be more punitive. On the
other hand, Nagel (1969) found differences between rural and urban
counties according to type of offense. Rural courts tended to give
more severe sentences for larceny while urban courts gave more severe
sentences for assauit. Nagel did not invéstigate other types of
offenses.. Chiricos and Waldo (1975).found that county urbanism had
some small association with length of prison sentence. In any case,
it seems that ecological variables such as urbanisﬁ, the crime rate,
the poverty level, the eduqational level, and the worth of property
of the sentencing counties are in need of further investigation. Of
all of the extralegallvariables, these kind of factors have been
investigated the least,‘and the use of them are exploratory in nature.
As with the other extralegal variables included in this study, the
association between the ecological variables and-length of prison
sentence will be examined while controlling for the legally relevant
variables.

Thus, the design of this research involves examining the dependent
variable, length of prison sentence, with four seﬁs of independent

variables. The first set of variables includes the legally relevant
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variables of seriousness of offense and prior record of the offender.
These variables are also the major control variables for the remaining
independent variables. The second set of variables includes various
court relatéd factors such as type of plea, type of attorney, and bail.
The third set of independent variables‘includes the demographic
characteristics of the offenders such as sex, race.or ethnic status,
age, educational level, marital status, and employment. The last set
of independent variables includes the ecological indicators concerning
the sentencing county such as urbanism, crime rate, poverty and
educational level. And, in a more formal-statement, the major hypo-
theses so be investigated by this research are:
1. Seriousness of offense is positively related to length
of prison sentence.
2._ Criminal history of thevoffender is positively réiated
to length of prison sentence controlling fqr sefiousness’
of offense. |
3. Court process variables are positively relafed to length
of prison sentence while cqntrolling for seriousness of
the offense and criminal hisfory;
4, Offender demographic Variablés are positively related to
length of prison sehtence whilé controlling for serious-
ness of offehse and criminal history.
5. County écological»variables are positiveiy related to
- length of prison sentence controlling for seriousness
of offense and criminal history.
Among the sets of independent variablss as expressed in the hypo-

theses (such as court process variables), each of the variables will be
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related to length of sentence separately. These hypotheses, then, are
general ones and the exact variables and their measurement will be
discussed thoroughly in Chaéter IV on research methods.

After testing the hypotheses, the next part of the research
involves taking those variables which were found to be substantively
related to length of sentence and using them through multiple correla-
tion to explain variation in sentence length. The development of a
model for total sentence variation will provide a framework for the
understanding of the results from thé multiple corfelation.

Given the review of thelliterature and the past research on
sentencing disparity, the model will be composed of five components
which are considered to make up total sentencing variation.

The first coﬁponent refers to the seriousness of the offense
which should explain a considerable amount of sentenée variation if
the legalistic point of view is correct. The second component of the
model is the additionmal explained variation, if any, accounted for by
the criminal history of the offender. The third component refers to
the various individual circumstanceé of the act that enter into
legitimate judicial discrétion concerning the length of sentence.
Given the acceptancerof_individualized séntencing, a certain amount of
juaicial discretion is.allowea.and eveﬁ encouraged:in our system of
justice. However, the basic problem with such a notion as so aptly
pointed out by Frankel (1973) is that no boundaries have been
established to guide judges as to the amount added or subtracted to
sentence length due to legitimate judicial discretion. Consequently,
this component of the total sentence is unknown. Although most

European judicial systems have judicial discretion limited to ten
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percent of the sentence length, the United States has not put any
restrictions on judicial discretion. The range of such discretion

or reasonable approximations has not been defined by law or specific-
ally recommended in judicial guides or publications.

The fourth component in the model is the illegitimate and dis-
criminatory addition in sentence length attributable to the extralegal
court process, demographic, or ecological variables included in this
study. The fifth component of the total sentence variation refers to
error variation due to iﬁperfect measures, lack of linear relationships
as approximated by multiple correlation, and variation resulting from
unmeasured variables. Thus total sentence variation, in this
conceptual model can be divided among the following five components:

1. Variation accounted for by the seriousness of

the offense plus

2. Variation accounted for by‘criminal history plqs

3. Variation accounted for by judiéiai discretion p1us

4, Variation.accounted foriby‘extralegal variables plus

5. Error variation.

The first three components make'up the legitimate considerations of
the'judge in his sentencing decisions while the third component is
derivéd from the conflict perspective and its assertion of the
importance of extralegal variables; It will be this component that
primarily makes up that part of_senfencihg which is considered
disparate.

Obviously, the framework is made up of two "unknowns' in
judicial discretion and error variation. Each of the other components

can be assessed with the variables to be used. Nevertheless, the
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model provides a conceptual method of understanding sentencing
disparity within sentencing variation and can aid in making sense of
the results of the data analysis.

The'ngxt chapter will review the research methods and techniqueé

used to investigate the hypotheses and the model.



CHAPTER IV
RESEARCH METHODS
Introduction’

This chapter will deal with-the methodologicai and procedural
techniques employed in this study. The method used in this research
was the analysis of exiéting records on the sentencing of inmates to
the State Penitentiary of Oklahoma at McAlester. The use of data on
inmates precludes the analysis of those defendants who received
probation, susﬁended or deferred sentences, and fines. This research
is focused on length of prison sentence.

The first part of this chapter will be concerned with fhe collect-
ion of the data on sentencing for the inmates. Three sets of data,
or cohorts, will form the basis of the analysis. A complete descrip-
tion of the sources of the‘data will be given. |

The second part of this éhapter will be a detailed review of the
variables available for each set of data and the measurement of them.
In the reView, the vafiéblés will be divided into the four categories
of independent variables presented in the previous chapter. Careful
consideration will be given to problems in measurementAand levels of
measurement as these problemé relate to the statistical analysis of the
data. A discussion of the coding of the variables will also be

included.
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The last part of this chapter will be a step-by-step description
of the procedures to be used in the analysis of the data as well as an

outline of the statistical techniques and their assumptions.
Collection of the Data

The data to be used in this study were classified into three
cohorts. Cohort I is made up of the 1975 inmate population at the
Oklahoma State Penitentiary at McAlester. That 1s, the cohort‘consists
of inmates who were in residence at some period during the year 1975.
The number of cases is 1368. The raw data on the inmates were recorded
from official records in the classifications section at. the state
peniténtiary and were provided to this researcher by mail. The data
were coded and transferred to IBM computer cards.

Cohort II consists of the 1975 parole releasés from the state
penitentiary.. The raw aata were made available by the research section
in the Oklahoma:Department of Corrections in the form of a list of
card images on a computer printout. The infdrmatibﬁ had to be trans-
lated accordingito the coding of the Depaf£meht of Corrections and
fecoded to fit the necessities of tﬁis study. For example, the
Department of Corrections had, for the variable sex, males coded as npn
while this researcher needed to have malesvcoded as "2".

For Cohort II, 708 céses were_oh the computer printout provided by
the deﬁartment, but only 647 had at least some information. Only a
little more than 300 cases héd complete data on all the variables.
Several other problems related to measurement in Cohort IT became evi-
dent as the study progressed, and these problemé will bevdiscussed

later in this chapter.
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Cohort III contains information on the new admissions to the state
penitentiary during the first six months of 1976. The raw data, con-
taining information on 1257 inmates, were obtained from the classifica-
tions section at the prison in the same.manner as Cohort I. Of the
three sets of data, Cohort III contaiﬁs the most comprehensive set of
variables in this study as well as the least amount of missing informa-
tion on the variables included. .Cohort III along with Cohort I will
form the basis of the most in-depth analyses on sentencing variation.

It should be noted that these cohorts represent populations rather
_thén randﬁm éamples of inmates in the state penitentiary for specified
time periods. Thus, any attempt to generalize these results to other
states and other time‘periods should_be an extremely cautious one.
However,-fhe results from these cohorts can be used as a rough indica-
tor of the proéesses involved in sentencing disparity. While statis-
tical teéfs,of significance concerning sample results may not be in
order, they will be reported in the results for the reader. 1In
addition, it should be noted that in Okléhoma generally the more
serious offenders are sent to McAiéster rather than other minimum or

medium security facilities in the state.

Measurement of the Variables

Available in Each Cohort

When a researchér uses the existing data from governmental
agencies, he has to rely on the form and type of variables available
within th;t.information. Consequentiy, in this research, the
variables differ with each cohort and the exact form was, in éeveral

cases, not the ideal one.
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For purposes of this study, the dependent variable length of
prison senfence was measured in months. In the cases of indeterminate
sentences, the minimum number of months was recorded following Green
(1960) and Chiricos and Waldo‘(l975). Twenty-five years (300 months)
was recorded for a "life" sentence. Sentences longer than twenty-five
years were considered "loﬁger than life sentences" énd were recorded.
as 400 months. This was done in order to rule out inordinately long
sentences such as 1000 years which appeared occasionally in the data.
Death sentences were recorded as 500 months. The only previous
researchers, Chiricos and Waldo (1975), to use length of sentence as a
coﬁtinuous variable recorded 480 months (40 years) for both 1life and
death sentences but this measurement doés not allow for the difference
in severity between life and death éentences. |

In addition to the‘dependent variable, four sets_of independent
variables, legally.relevanf variables, court process variables,
offender demographic variables, and ecological variables, were
included in the design. These foﬁr_éets of variables will now be
discgssed accordingvto their avaiiability in each cohort.

The legally relevant variables used in this study included
seriousness of offense and criminal history of the offender. For
seriousness of offense, a total of tweﬁty—four offenses ranging from
libel (least serious) to felony murder " (most serious) were included.
These offenses were also categorized‘into six groups of offenses
according to seriousness: offenses against public order such as
libel, escape, and rioting; drug reiated offenses such as drug
possession, drué’sales; and driving:while intoxicated (second offense

is a felony under Oklahoma law); property offenses such as larceny,
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auto theft, fraud and embezzlement, and burglary; sex offenses includ-
ing molesting, homosexuality, and rape; violent‘offenses including
assault and robbery; and offenses with fétal consequences such as man-
slaughter and murder. Refer to Table I for a complete listing of the
offenses in order of seriousness and witﬁin the six categories. These
categories were organized in order of severity corresponding closely
to Green's (1960) findings concerning seriousness and to the FBI
listing of serious offenses. This variable was available for each
cohort. |

The other legally relevant variablé; prior criminal record, was
indicated in various ways in the three cohorts. The only measure
available for the 1975 inmate population was prior adult conviction of
a felony (coded no or yes). For Cohort II, the 1975 parole population,
the number Qf prior adult incarcerations (both total incarcerations and
incarcerations in Oklahoma) fdr>a felony offense was available. For
Cohort III, prior juvenile aﬁd adult incarcerations,.and ahy previous
probatiéns or suspended and deferred sentences, and prior conviction of
a felony (no or yes) were avéilable as measures of criminal history.
Cohort IIT contained the most complete information on recidivism. Each
of these indicators of criminal.hiStory were treated as interval level
measures. The variable pfior adult conVictibn of a felony (coded no
or yes) can be treated as an interval level measure because it is a
dichotomy and the requirement of distance based on equal-sized
intervals is satisfied (Nie, Huil, Jenkigs, Steinbrenner, and Bent,
1975). |

The second category of independent variables, court process

variables, included type of plea (guilty, not guilty), type of
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CATEGORIES AND CRIMES FOR THE VARIABLE
SERIOUSNESS OF OFFENSE
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IT.

ITI.

1v.

VI.

Public Order Offenses

Libel

Escape

Felon with Firearm
Riot

Drug Offenses
Possessions of drugs, driving while intoxicated
Possession of drugs with intent to distribute

Drug sales

Property Offenses

Lafceny, possession of stolen goods
Automobile theft

" Fraud and embezzleéement

Forgery and uttering
Burglary | -
Arson and property destruction

Sex Offenses

‘Molesting, indecent exposure

Indecent assault, attempted rape
Homosexuality, sodomy
Rape with or without violence

Violet Personal Offenses

Assault and attempted assault
Aggravated assault :
Kidnapping '

Robbery--all kinds

Attempted murder, pointing a firearm

Homicide Offenses"

Manslaughter

Second degree murder
First degree murder
Felony murder
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attorney (private or court-appointed), ability to post bail (yes, no)
and appeal (no, yes) which were all avéilable for Cohqrt I. Only type
of pleé and type of attorney were available for Cohort II. All of the
variables except for appeal were available for Cohort III.

The third category of independent Qariables, offender demographic
characteristics, included sex, race (white, black, Indian, and
Mexican—Ameriéan), age at prison commitment, marital status‘(mérried,
widowed, cémmon law marriage, divorced and single), and completed
education (in years) which were availabie for each cohort. It shbuld
be noted that each variable was céded according to.the direction of
the hypothesis. For example, for the variable sex, females Were
coded as "1" and males as ''2" because the literature indicated that
males tended to receive harsher senfences.

‘Cohort‘II had information for addiﬁional demographic vériables
including the number of brotheré and sisters an inmate had, the:
number of times committed to a'ﬁeﬁtal hospital, an alcohol use
indicator, a drug use indicator, and military record. In addition,
Cohort II had information on the age at first arrest for some of
the inmates.

For Cohort III, additional demographic variables included drug
use at time of offense (no, yes), alcohol use at time of offense (no,
yes), whether the offense was committed alone or wifh others, and
other family members convicted of felony offenses (none, extended
family members, immediate family members, and both extended and
immediate family members).

The fourth and last set of independent variables, the ecological

indicators concerning the county sentencing, were constructed from
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other sources of information and were used for all three cohorts. It
was decided that seven ecologicéi indicators would be used: the rural-
urban character of the cbunty, county propertyvassessﬁent per person,
median education of county residenfs 25 years and older, unemployment
rate per county, the mean census income of county residents, crime rate
per county, and the'pércent of persons below the poverty level in each
county. Due to garly short range planning; the variables were ranked
rather than ﬁsing the more complete figures.

For the urbanism variable, the 77 Oklahoma counties were divided
into three groups accofding to 1975 population figures. The first
group consisted of‘four counties having more than 60,000 residents.

The second group consisted of 22 counties héving populations ranging
from 25,000 to 60,000. The last‘group consisted of the rural counties
having less than 25,000 residents per county. |

The property assessment variable involved ranking the counties
from low to high according to figures from the Oklahoma Tax
Commission (1974). The variable had seventy-two ranks as some of the
counties héd the same prdperty assessment figﬁre.

Median education of county residents, obtained from the.U.S.
Bureau of the Census (1972), was fankgd from low to hiéh. Unemployment
rates per county were ranked from low»to‘high according to information
also obtained from the 1970_Census. The variable of mean census income
" was made up of ranks from low to high also from census dafa. The
crime rate for each count& was‘obtained from the Oklahoma State Bureau
of Investigacion, 1975 Report. Counties were ranked from low to high

according to their crime rate.
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The percent of county rgsidents below the poverty level was
obtained from the 1970 census and, again, the counties were. ranked
from low to high according to the percenfage of fhe residents below
the U.S. government established poverty level.

As with any soéial science research, various problems in measure-
ment are evident in this research on sentencing variation. For
example, Cohort II was plaguéd with missing data for a number of the
variables. In fact, only 308 of 647 cases had complete information
along the major variables of sentence, offense, recidiviém, and pléa.
Also, in the data provided for Cohort iI, a zero was used by the
Department of Corrections to indicate missing data. Thus, fof
variables such as prior adult incarcerations, if a zero was present for
a case it was not known if the data were missing or if'the parolee had
no prior incarcerations so the data had to be thrown out.
Consequently, this process added to the number of missing cases.
Fortunately, missing information was left blank in the raw data for the
other two cohorts so a distinetion could be méde. In addition, the
other two cohorts had veéry little missing information on the inmates
and these cohorts were used more extenéively in the data énalysis.

As Babbie (1975) pointed out, one of the major problems in the
use of éxisting statistics is that’the variaBles that are répresented
in the data available for analysis may not correspond to the variables
the researcher may wish to study. 1In this feséarch, some of the
important variables‘had very little information. For example, the
measure of recidivism, prior conviction of a felony, did not tell us
what kind of offenses the inmate had previously been cbnvicted of nor

does it tell us how many. The information provided by officials of
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the state penitentiary also did not tell us anything about special
circumstances surrounding the offense or mitigating factors surround-
ing the conviction. It did not tell us anything about the strength
of evidence against the offender which was found td be importaﬁﬁ in
the research of Eisenstein and Jacob (1977). >The raw data gave no
indication of the number of bills of indictmentvagainst an offender
which was found to be significant iﬁ the research of Green (1960).
But perhaps most importantly, the data offered novinformation on the
characteristics of the judge, hié peréonality, penal philosophy, his
background or education. No information was available on prosecutors.
While these problems certainly are drawbacks to the research, they do
not negate the importance»of the variables that were available for
study. However, one does have to keep in mind the fact that a number

of indicators are missiﬁg in the analysis.
Procedure for Data Analysis

The purpose of this section of the.chapter is to describe the
stages involved in tﬁe analysis of the data and the statistical
methods involved in each stage.

The first stage of the analysis was concerned with descriptive
univariate statistics. - Frequencies were computer for each variable
in each'cohorf and descriptive statistics such as means, médiahs,
modes, ranges and standard deviations were computer for each variable.
This descriptive information isvpresepted in the first section of
Chapter V.

The second stage in the’data analysis involved testing the hypo-

theses presented in Chapter III. Pearson correlation and partial
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correlation were the principal statistical techniques employed in the
hypothesis—testing. Bivariate correlation was used to check the rela-
tionship of length of prison. sentence with‘seriousness of offense.
First-order partial correlation coefficients were used to check the
relationship of length of sentence with criminal history while con-
trolling for the effects of seriousness of offense. Second-order
partial correlations were useo for the remaining hypotheses investi-
gating the relationships of court process, demographic, and ecological
variables with length of sentence controlling for the effects of the
legally relevant Variables,.seriousness of the offense and recidivism.
As an additional test of the hypotheses, the correlations were com-
puted for each of fense category to see if the relationships changed
within them.

The use of Pearson correlation assumes continuous interval
measurement for all variables. It assumes that the varianles are
related in a linear fashion (Leother and‘McTavish, 1976). However,
Pearson correlation is a robust statistic in that it assumptions can
be violated within reason (see Bohrnstedt and Carter, 1971 for a
discussion of robustness in multiple correlation and regression). In
this study, the various ordinal variables including the county
ecological indicators were tested using Pearson correlation under the
assumbtion that the use of rankjorderyvariables does not warrant a
violation of assumptions so severe as to question the resolts.

The third stage of the data analysis involved a more detailed and
comprehensive'analysis of the relationships found to be suostantive
and meaningful in the testing of the hypotheses. That is, fewer

variables were subjected to closer scrutiny in their effects on length
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of prison sentence. At this stage, multiple cofrelation and regression
were the statistical techniques used to determine the relative
importance and contribution of each independent variable in explaining
séntencing Variation; According to Loether and McTavish (1976)
multiple correlation assumes that the variables under study are
related in a linear fashion, that the effects of the independent
variables can be added together, that these variables are independent
and not correlated, and that all.variables_are interval level measures.
The results of the multiple correlation will be interpreﬁed
,according‘to the model of total sentencing variation which was
presented in Chagter III.
| As a part of this last stage, each of the offense categoriés
wiil be investigated using the multiple qorrelatibns and the model to
'see if the results differ within the categories. In addition, usihg
the standardized beta coefficients from the regression analysis, an
attempt was made to construct a path analysis of tﬁe’major variables
according to time order among them. Through the path analysis, a
graphic representation of the major determinants of>length of
sentence can be achieved.
The next chapter will be concerned with the first twd stages of
the data analysis: the description of the samples and the testing of

the hypotheses.



CHAPTER V

ANALYSIS OF THE DATA:

HYPOTHESIS-TESTING

This chaﬁtér'will be.concefned with the first two stages of data
analysis. The first part of this chapter will be é desériptive out-
line of the three cohorts along the categogies.of variables in order
to get an introductory understanding of th; kind of data on sentencing
variation. The second part of this chapter will be the testing of the
hypotheses set out in‘ChaEtér III. Each hypothesis'will be testéd‘for
each cohorf. In addition, each ﬁypothesis will be tested within the
five categories of offenses (not including public order offenses) for
Cohorts I and III to see if differencesbbccur among the various types
of.crime. The variables wﬁich emerge as having a substantive relation-

ship with length of sentence will then be used for further analysis in

Chapter VI.

' Description of the Cohorts
Cohort I

For the 1368 inmates ﬁaking’up the 1975 inmate population, the
length of‘prison sentence ranged from one month to 500 months while
the average length of sentence was 161 months or 13% years. Close

to 267 of the sentences were for life (25 years), longer than 1life,

64



65

or tﬁe death penalty. In fact 46 or 3.47% of the inmates were sentenced
to death. The median sentence was‘li7 months while the standard
deviation was 138.8 months.

Regarding the legally relevant variables, of the 1368 inmates,

3% were sentenced for crimes against the public, 66%Ifor drug offenses,
39% for property offenses, 67 for sex offenses, 467 for offenses

against persons (16% of these were fo? offenses with fatal consequences).
The most frequently occurring offense was robbery for which 247 were
sentenced.

Using the one measure of'cfiminal history available>for Cohort I,
78% of the inmates had previously been convicted of a felony offense
while only 17%‘had not. Data were missing for 5% of the inmates.

Regarding the court process variables, 587% of the inmates pleaded
guilty, 347% pleaded not guilty while information was nbt available for
8% of the inmates. Thus, of the 1257 inmates for which data were
present, 63% pleaded guiity which gives some indication of the plea-
bargaining aspect of crimiﬁal jﬁstice in Oklahoma.

Concerning type of defense attorney,.33% of the inmates had
private counsel while 597 had court—appointéd attorneys and 8% of the
population had no information on attorney. Only 44 or 32% of the
inmates appealed their sentences while the rest did not. Only 18%
of the inmates were able to get out on bail while 747 were not. Close
to 8% had no information gn bond."

Regarding the demographic characteristics of the inmates, only
5.2% were female and 94.8% were male illustrating the ovérwhelming
preponderance of males as pénitentiary inmates for that year. The

inmates were also predominantly white as 63% illustrated. The
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remaindér of the population was comprised of 31.37% black, 4.97 Indian,
and .8% Mexican-American.

The ages of the inmates ranged from 15 to 72 while the average
age was close té 29, the most frequently occurring age was 23, and
the median agé was 26 reflecting a relatively young population.

0f the 1368 inmates, the average length of stay in the prison
at that time was three years with 437 of the inmates having been
incarcerated only one year or less fqr their current offenses.
Slightly more than 987 of the inmates had been incarcerated for
ten years or less.

Close to 49% of the inmates were unemployed at the time of the
offenses while 43% were employed. Informatioh was ﬁissing for 8% of
the inmates. Concerning marital status; 307 of the inmates were
married, 1% were widowed, 157 were qommon—law wed,‘l6% were divorced,
and 30% Qere single. Data were missing for 8% of the inmates. Rela-
tive to educational attainﬁent, the inmatéskhad an average of 10.4
years of education. Only 8% had more than a high school education.
No data were available for 9% of the iﬁmates.

In reviewing the}ecologicél Vériablés, it wasrevident that a
large majority, 65%, of the inmates wefe sentehced in the urban
counties of Oklahoma which included Oklahoma, Tulsa, Comanche, and
Cleveland'counties.'vThe remaining inmates were scattered over the
other 74 counties. About. 217 were sentenced in thé'22 counties
having populations ranging ffom 25,000’to.60,000 while 147 of the
inmates were sentenced in the 51 rﬁral counties having less than

25,000 in population.
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Regarding property assessment per person per county, the counties
fell into 72 ranks with 43 being the median rank. The urban counties
fell in the middle of the ranking consequently most of the inmates were
from counties which were in the middle. Most of the inmateé came from
counties which had the highest median educatiqhal levels as there were
60 ranks for the 77 counties and the median rank was 30.7. |

There were 52 ranks from low to high for unemployment rates
among the counties. The median rank was 31.8 indicafing that half of
the inmates were sentenced in counties ranked below that and half frém
aboVé. The unemplbyment rates for the urban counties fell in the middle
of the rank order. There were 71 ranks for the mean census income of
county residents ranked froﬁ low to high.» The median rank was 69.6 as
the urban counties had the highest census incomes péf resident. County
crime rateé fell into 60 ranks with the median being 57.9 as the urban
counties had the highest crime rates and most of the inmates were
séntenced in urban counties. The counties fell into 31 ranks for per-—
cent county residents below thé poverty level and the median rank was
2.3 indicating that the urban counties had the least percent of resi-

dents below the poverty level.
Cohort II

This cohort originally consisted of 708 pargle releases for the
year'1975 but qnly 647 cases had data for at least some variables.
The cohort has a high number of missing values for séverél of the
variables included.

Data were available for 614 parolees concerning the original length

of prison gentence. The average sentence was 76 months or a little more
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than six years. Approximately 71% of the parolees had senfences of
five years or less. Close to 6% of the parolees had sentences of 25
years or longer although none had originally recieved the death
penalty.

The most frequently appearing offense -among the parolees was
burglary; 20% of them were sentenced for that crime. 4% of the inmates
were sentenced for offenses against public order, 217% were sentenced for
drug offenseé, 457 were sentenced for sex offenses, 147% were sentenced
for assault and robbery, and 11% were sentenced for offenses with fatal
consequences.

Only 34% of the parolees had one or more prior prison coﬁmitments
(19% were in Oklahoma) while the remainihg 667 had no previous commit-
ments.

Regarding the court process variables, 827 of the parolees pleaded
guilty to the offenses for which they were sentenced while 18% pleaded
not guilty. Close to 52% of the inmates had private defense attorneys
while 48% had court-appointed or public defenders. Data were missing
on 47 of the 647 pafolees.

Turning now to the demographic characteristics of the parolees,

6% of them were fémale while 947 were.male. Data were missing for 4
parolees.

Regarding ethnicity, 737% of the parqlees were white, 217 were
black, 4% were Amefican Indian, and 1% we}e Mexiéan—AmErican. Data
were missing for 7 of the parolees.

The average age of the parolees was 27 while the median was close
to 25 years of age. Only 107 of the parolees were 40 years of age or

older.
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Concerning marital status, 367 were married, 57% were widowed,

13% were common-law wed, 177 were divorced, and 27% were single. Data
were missing for 2% of the parolees.

Concerning educational level, 417 did not have data. Of the
remaining 383 parolees, the average educational attainment was almost
11 years and 67% of the parolees had not completed high school.

Close to 117 of thé parolees ﬁad been committed to a mental hos-
pital one or more times. About 407 had served in the armed services or
in the reserves while 60% had not.

Data for drug use were available for 583 parolees and 607 of these
-indicated no drug use whilé 247 ﬁad used marijuana, 7%iuu1usedopiates,
27 ha& used hallucenogens, 5% haa used stimuiants and 17 had used
depressants. No indication of how regularly or when drugs were used
.by the pérolees was given.

Data for alcohol use were available for 164 parolees, and 19% of
them indicated no alcohol use while 52% indicated social or habitual use
~and 20% reported probiems wiﬁh alcohol such aé arrestsvfor public
drunkeness or committing offenses while intoxicated.

Reviewiﬁg the ecological variables of the county of sentencing
for the inmates; 59% of the’parolees were from the four urban céunties
while 347 were from the less urbanizéd counties, and 7% were from the
rural counties. .Of the remaining six couhty indicators,‘property
~assessment, median education, unemployment fate, census income, crime
rate, and poverty level, the medians for each was the same as for
Cohort I. The-county ecological variables were quite similar in make

for all three cohorts.
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Cohort III

For the 1257 new admissions to the state penitentiary during the
first six months of 1976, the average length of sentence was 76 months
or nearly six years with a standard deviation of 86 months. This
average length of seﬁtence was considerably shorter than that for
Cohort I and ébout the same as that for Cohort II. The most frequently
appearing sentence length was 24 months, and only 5% of the inmates
received life, longer than life, or death sentences. Close to 77% of
the inmates received sentenceéof five years or less. Of the inmates, 67
had consecutive sentences while 28% had concurrent sentences.

Concerning the legally relevant variables, the most frequently
appearing offense was burglary with 247 of the inmates sentenced for
that offense. 1In categories of offenses, 3% of the inmates were sentenced
for crimes against public order, 7% for drug offenses, 58% for property
offenses, 3% for sex offénses, 17% for violent personal offenses, and 57
for offenses with fatal consequences. Close to 40% committed their
offenses against an individual, 37% were against a corporation, and 237%
were against the public. Approximately>67% of the inmates committed
their offenses alone while 33% of the inmates were with others.

Regarding criminal history, 63% of the inmates had no previous
adult convictions of a felony while 37% did. This figure differs
considerably from Cohort I where the majority of the inmates were
recidivists. For Cohort III, 39% of the inmates had previous suspended
or deferred sentences while 21% had preﬁious probated sentences and
39% had no previous suspended, deferred, or probated sentences. Only

33% of the inmates had been incarcerated as a juvenile for one or more
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times while 37% of them had been incarcerated as an adult one or more
times.

| Regarding the court process variables, 86% of the inmates had
fleaded guilty to their offenses while 14% had not. This is a higher
percentage than that for the 1975 inmates.. Concerning type of attorney,
457 of ﬁhe inmates had private defense counsel while 55% of them had
court-appointed counsel. Close to 44% of the inmates were able to
post bond while 567% were not. No &ata were available on appeals by
the inmates in this cohort.

Turning to the dgmographic characteristits of the inmates, 67
were fémale whiie 94% were male following the trend in the pre&ious
cohorts. About 67% of the inmates were white, 267 were black, 507 were
Indian, and 1% were Mexican-American. The average age of the cohort
was 27 yearé of age and the median age was 24.

Of the inmatés; 49% were employed at the time they committed the
offenses while 51% of the inmates were unemplo?éd. 27% wére married,‘
17 were widowed, 16% were common—lawlwed, 18% were divorced, and 37%
were singie. Of the 1257 inmates, the average level of-educational
attainment was 11 years and the median was the same. About 607 of
the inmates had nét completed 12 years of school,‘and only 1% had
finished college.

For 17% of the inmates, it was indicated that they were on some
kin& of drugs at the time of the offense while-the rest were not. Close
to 32% of the inmates had used alcohol at the time of the offense while
the rest had not.

~O0f the inmates 667 had no other family members who had been con-

victed of a felony, 9% had either one or more extended family members
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who had been éonvicted of a felony, 20% had immediate family members
with prior felony records; and 67 had both extended and immediate
family members who had been convicted of a felony.

In reviewing the ecological measures of the counties, 587 of the
inmates were sentenced in the four urban counties, 24% were sentenced
in the less urban counties, and 167 were in the rural counties of
Oklahoma.

For the remaining six county indicators, the make up of the 1976
new admissions were quite similar to the other two cohorts in that the

medians for each variable were the same.

Summary

The three cohortséwere similar along demographic characteristics.
Similar percentages for séx, ethnicity, age, marital status, and
employment were observed. The three cohorts also had similar character-
isticé regarding the counties of sentencing of the ﬁopulations. The
inmates were primarily sentenqed in urban counties with high crime
rates, low percentageé of residents below the poverty 1evei, high mean
incomes, middle-level educational medians, middle-level préperty
assessments, and middle;level unemployment rates.

Cohort I did differ from the other two cohorts in that‘their
average length of sentence was considerably longer, the offenses more
serious, and the inmates were more often recidivists than the other
two cohorts. In addition, fewer of the inmates pleaded guilty.

The next section of this chapter will involve the statistical

analyses of the three cohorts in order to test the hypotheses.
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Hypothesis-Testing

Hypothesis 1

The first hypothesis to be tested stated that seriousness of
offense is positively related td length of prison sentence. The
Pearson correlation coefficient for offense and sentence length for
Cohort I (1238 usable cases) was .57 which indicated that as serious-—
ness of offense increéséd so did the length of sentence in a linear
fashion. For Cohort II, the correlation was .51 for the 306 parolees
for which data were available. For Cohort III, 1254 new admissions to
the state penitentiary in 1976, the correlation between seriousness of
offense and sentence length was .47. FEach of these correlations was
statistically significant at the .05 level. After squaring the
correlations, the variation explained in sentence length by seriousness
of offense alone was 327, 267, and 227 respectively for the three cohorts.
Thus, the'hypothesis was supported by the data.in that seriousness of
offense was associated with length of sentence in éll three cohorts in
a substantive and statistically significant manner.

The results supported the legalistic assumptioﬁ that seriousness
of the offense carries considerable weight in detefmining the criminal
sentence length. The results also agree with the previous findings of
Bullock (1961) and Eisenstein and Jacob (1977) who noted that offense

was the most significant variable in their research.

Hypothesis 2

The second hypothesis stated that criminal history is positively

related to length of sentence controlling for seriousness of offense.
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The effects of seriousness of offense were statistically controlled
through partial correlation in order to get a clearer picture of the
relationship between recidivism and length of prison sentence.

Using the only measure of criminal history for Cohort I, whether
or not fhe inmate had any prior felony convictions, the zero-order
correlation betweenArecidivism and sentence was —-.15. This seemed
to indicate that if the inmates héd one or more prior convictions his
sentence was slightly likely to be shorter than those who had no prior
félony convictions. HoWevér, since many of the public order offenses,
which were considered less severe than the othe; offenses, included
offenses such as "escape from prison' and '"felon with firearm'", many
of the inmates convicted of these offenses were recidivist by defini-
tion. In turn, this influenced the correlation of recidivism and length
of sentence.

When seriousness of offénse was controlled, the partial correlation
between length of sentence and recidivism was .003 which indicated
virtually né association between the two variables. . Such an outcome
certéinly doés not support the hypothesis but does follow the results
of Green (1960) in that recidivism was not related to 1ength of

sentence. However, before coming to any premature conclusion, consid-

\
\

eraﬁiog should be given to the idea thaf the measure of recidivisp
available for Cohort I did not'cbntain‘enought iqformation on criminal
history. For example, the measure does not indicate how many previous
felgny COnvictions an iﬁmate had,'and it 'does not indicate what the
convictions were for. In addition, it should be remembered that Cohort

1 hqd a laﬁge majority, 78%, which had previous felony convictions and
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it is possible that the measure simply did not vary enough to show
any difference iﬁ length of sentence.

In testing the hypothesis that criminal history is related to
length of sentence for Cohort II, prior(commitments to correctional
institutions (coded either none or the actual number of commitments)
was the measure available. The zero-order correlation between prior
commitments and length of sentence was .13 indicating a slight but
statistically significant relationship. When controlling for serious-
ness of offense, the partial cérrelation coefficient remained at .13
for 306 parolees with complete data.

Using Cohort III, the measures available to test the hypothesis
were prioi felony convictions (yes or no), the number of prior adult
incarcerations, the number of prior juvenile commitments, if any, and
previous deferred, suspended, or probated sentences.

The zero-order correlation between prior félony convictions and
length of sentence was .17 while the partial co%relation controlling
for seriousness of offense was .21 (statisticaliy significant at the
.05 level for 1254 cases) ﬁhich indicated a moderate relationship between
the two variables. |

The‘zéro—order cdrreiation between prior aault incarcerations and
length of sentence was .08 while the partial correlation controlling
for seriousness of éffense was .11, again significant at the .05 level.
Howevgf, substanfively, the result did not indicate much of a relation-
ship between prior adult incarcerations and length of sentence.

The zero-order correlation bétween prior juvenile incarcerations

and length of prison sentence was .04 and the partial correlation
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controlling for seriousness of offense was .0l which indicated neither
a statistically significant or a substantive relafionship between the
two variables.

The zero-order correlation between previous deferred, suspendéd,
or probated sentences (coded 1 = none, 2 = deferred, 3 = suspended,

4 = probated, in order of seriousness) and length of sentence was

-.09 while the partial correlation was -.04. These results again
indicated neither a statistically significant or substantive relation-
ship.

The results, then, in light of the hypothesis are somewhat contra-
dictory. For Cohort I, recidivism as measured by priorvfelony con-
victions had no relationship with length of prison sentence. In
Cohort II, only a slight relationship existed between sentence and
prior adult incarcerations. For Cohort III, only one measure of
recidivism, prior felony convictions, had a moderate association with
léngth of prison sentence. Consequently, the hypothesis that criminal
histbry is related to length of sentence is only partially supported
by the data. However, the results must be interpreted cautiously
given the nature of the measures and the information that was not
accessible. In addition, it is necessary to be aware that Cohort I
had a majority of recidivists ﬁhile Cohort III had a majority of 63%
that were not recidivists which could make a difference in the results.
The results supported the earlier reseafch of Green (1960), Bullock
(1961), and Eisenstein and Jacob (1977) who found that recidivism had

relatively little impact on length of prison sentences.
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Hypothesis 3

The third major pypothesis to be tested stated that court process
variables are positively related to length of sentence controlling for
both seriousness of offense and criminal history. The court process
variables for Cohort I included type of attorney, type of plea, whether
or not the inmate appealed his conviction, and whether or not the
inmate was able to post bail.

Table II gives a summary of the results of the correlations for
all tﬁree cohorts. qu Cohort I, the zero-order correlation between
length of sentence ané type of attorney was .04 while the partial
correlation .controlling for seriousness of offense and prior felony
record was -.01 which indicated virtually no association between leng?h
of sentence and whethér the inmate had a private‘or public defender.
For Cohort II, the zero-order correlation between length of sentence
and type of attorney was -.09 while the partial correlation controlling
for seriousness of offense and prior prison commitments was -.21 which
indicated that inmates with private attorneys tended to have slightly
longer sentences and this was not the direction hypothesized; however it
ksupported the findings of Eisenstein and Jacob (1977). For Cohort III,
the zero—order correlation between type of attorney and length of
sentence was -.02 while the second-order partial controlling for
seriousness of offense and prior felony convictions (chosen from the
recidivism indicators in Cohﬁrt ITI because'it showed the most associa-
tion with length of sentence ) was -.06 which indiéated no substantive
relationship. Thus, only Cohort II showed any correlation between type
of attorney and length of sentence and that was not in the direction

hypothesized.
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TABLE II

*
ZERO-ORDER AND SECOND-ORDER CORRELATIONS
BETWEEN LENGTH OF SENTENCE AND
COURT PROCESS VARIABLES

Cohort I Cohort II Cohort TII
Variables 0-Order 2-Order 0O-Order 2-Order 0-Order 2-Order
Attorney .04 -0l  -.09 -.21 -.02  -.06
Plea 48 4435 .34 34 .28
Appeal -.16 -.15 _ — - .
Bond 24 08 -- - 16 03

N=1238 N=308 N=1254

*Controlling for Seriousness of Offense and Recidivism.

Correlations underlined are statistically significant at the .05 level.
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For Cohort I, the zero-order correlation between length of
sentence and type of plea was .48 while the second-order partial
was .44. This result indicated that a fairly strong association
existed between length of prison and whether or not the inmate pleaded
guilty or not guilty. ‘That is, the correlation indicated.that
pleading guilty was associated with shorter sentences even while
controlling for the offenses and the felony convictions of the inmates.

For Cohort IT, the zero-order correlation between plea and sentence
as well as the second-order partial (.34) also indicated a fairly
strong and statistically significant relationship. For Cohort III, the
second-order partial of .28 indicated a moderate relationship between
plea and sentence while controlling for the legally relevant variables.
Thus, typevof plea emerged as an important variable relative to length
of prison sentence.

For Cohort I, a zero-order correlation between length of senténce
and ability to post bail was .24 but the second-order partial control-
ling for the legally relevant variables was .08 which indicated that
any association between sentence and bail was due to the seriousness
of the offense and prior felony record. Similarly, the second-order
partial correlation between bond and sentence was negligible.

Only Cohort I had data‘én appeals of fhe inmates and the second-
order partial of -.15 indicated a slight relationship in that inmates
who appealed the court's decisions were likely to receive longer
sentences. However, it is likely that the effects of appeal are
mediated thrdugh type of plea in that those who pleaded not guilty
were more likely to appeal. The association between plea and appeal

was -.22 and the partial correlation between length of sentence and
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appeal while controlling for type of plea was reduced to -.06.

The results of the investigation of the court process variables
and their relationships to length of sentence showed that type of plea
was the only variable to be consistently associated with length of
prison sentence even when controlling for the legally relevant vari-
ables. Whether or not the inmate had appealed his case and ability
té post bail had negligible associations with sentence when other
variables were taken into account. Type of attorney was not associat-
ed with sentence length in Cohorts I and III but was moderately
associated with sentence in Cohort II but in aanegative direction as
was found by Eisenstein ana Jacob (1977). Thus, the hypothesis that
court process variables havevan influence on sentence length was
partially supported by the déta with the variable type of plea.

" The results for plea suppbrted the earlier research of Bullock
(1961), Harries and Lura (1974), Kelly (1976), and Eisenstein and
Jacob (1977) who found that offenders who pleaded guilty wére likely
to receive shorter sentences. In addition, the results fbr plea
offer strong support for the conflict asSumption that the courts
look with favor on guilty:pleas in aiding the smooth functioning of
the sysfem. A‘loﬁgér sentence for those who pleaded not guilty was,

in a sense, a punishment for wasting court time and effort.

Hypothesis 4

The fourth major hypothesis to be tested was that offender
demographic variables are positively related to length of sentence

controlling for seriousness of offense and recidivism.
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The demogfophic variables available for study in Cohort I were
sex, race, age, marital étatué, whether or not the inmate was em-
ployed at the time of the crime, and level of completed education.

Table III presents the results of the zero-order and secohd—order
correlations for these demographic variables as well as the ones for
the other two cohorts.

The zero-order correlations between each demographic variable
for Cohort I showed no real associations with length of sentence at
all. None of the correlations were over .08. The second-order
partials, controlling for seriousness of offense and recidivism, also
showed no associations of any consequence.

The demographic variables available for study in Cohort II were
race, sex, number of brothers in the inmate's family, number of sisters,
alcohol use, drug use, marital status, and level of completed educatiom.
Age was not included in the analysis due to the extremely high number
of missihg cases. As with Cohort I, the zero~order correlations between.
length of sentence and the demographic variébles‘were negligible as
were the second-order partials controlling for the legally relevant
variables. A correlation of -.11 between marital status and sentence
was the highest for any of the demographic characteristics of the
cohort. |

The demographic variables in Cohort III were the same as Cohort I
with the inclusion of drug use or alcohol use at the time of the offense.
The same results were apparent in that the demographic wvariables showed
no substantive relationships with length of prison sentence with or
without controlling for the legal variables with the exception of a

curious relationship between level of education and sentence. A
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Cohort I Cohort II Cohort III
Variables 0-Order 2-Order 0-Order 2-Order 0-Order 2-Order
Sex 09 11 .06 .07 .02 ;Ol
Race .07 .04 -.02 -.03 10 .04

. Age -.08 -.02 - - .00 -.02

Marital .02 -.01 -.11 -.11 -.03 -.01
Employment -.07 -.07 - — .05 .01
Education .02 .00 -.07 .02 .10 15
# Brothers +- - -.05 -.07 - -
# Sisters - -— -.02 -.03 - -
Alcohol Usel - - -.05 -.07 -.01 -.04
Drug Use2 - - -.10 -.10 -.02 13
Met.‘Hospitals - - -.09 ~-.08 - -
Crime Alone or T - - - .09 .02
with Others

N=1238 N=308 N-1254

*Controlling for Seriousness of Offense and Recidivism.

lRefers to general alcohol use for Cohort II and for use at time of

offense for Cohort III.

2Refers to general drug use for Cohort II and for use at time of
offense for Cohort III.

Correlations underlined are statistically significant at the .05 level.



83

second-order partial of .15 existed between education and sentence
which indicated (slightly) that the higher the education the longer
the sentence. This result could be due to an association between
plea and level of education as the correlation between them as .17.
The partial correlation between education and sentence while con-
trolling for the éffects of plea was .05. Thus, thé association -
between education and sentence was due to the type of plea in that
the more educated tended to plead not guilty.

Thus, the hypothesis that offender demographic characteristics
are associated with the length of prison sentences was not supported
by the data from the three cohorts.

The results are in direct contrast to the conflict assumptions
that the poor and the black receive the harshest sentences in
criminal courts. However, the results add to recent research
(Green, 1960, 1961, 1964; Hagan, 1974; Kelly, 1976; Chiricos and
Waldo, 1975; and Eisenstein and Jacob, 1977) which illustrated that
offender demographic characteristics had very little influence on
length of sentences handed. down by the courts. The results supported
the legalistic hypothesis that judicial decisions are not the result
of radical or class prejudices, at least with regard to sentence

length.

Hypothesis 5

The last hypothesis to be tested was that county ecological
variables are positively related to length of sentence controlling for
seriousness of offense and recidivism. The ecological variables

concerning the county of sentencing included county property assessment
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per person, median education of county residents, the unemployment

level of the county of sentencing, the mean census income of county
residents, the county cfime rate,‘the percentage of county residents
below the poverty level, and county urbanism. It should be remembered
that the 77 Oklahoma counties were ranked along each variable numerical-
ly from low to high except for county urbanism for which the counties
were divided into three gfoubs from rural to urban.

For Cohort I, the zero—ordef correlations between length of
sentence and each county variabie were for the most part relatively
small. County crime rate and urbanism did have'second—order correla-
tions of .14 and .16 respectively which indicated weak relationships
with length of sentence. The higher the crime rate, the longer the
sentence and the more ﬁrban the county, the longer the sentence.

The zero-order and second-order correlations for the three cohorts'
ecplogical measures are summarized in Table IV.

Interestiﬁgly, for Cohort iI, all of the counﬁy variables except
unemployment rate had second-order correlations with length of sentence
that were higher than .15 and were statistically significant at the
.05 level. For Cohort III, the second-order partial for county crime
rate was .15 and the highest for that cohort followed by urbanism
which is similar to the results for Coh§rt I.

It should be noted that the ecological measures were highly
intercorrelated and they may be sharing association with sentence.

Since the county ecological variables were rank-order in nature,
it was deéided to run én additional test of the hyppthesis using zero-
order and second-order gammas as the correlation technique. Gamma is

designed for use with rank-order variables.
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TABLE IV

*
ZERO-ORDER AND SECOND-ORDER CORRELATIONS BETWEEN LENGTH
OF SENTENCE AND COUNTY ECOLOGICAL VARIABLES

Cohort I Cohort II Cohort III
Variables 0-Order 2-Order O-Order. 2-Order 0-Order 2-Order
Prop. Assess. .06 .06 .13 .16 .04 .03
Median Educ. .12 12 .06 A7 .08 .10
Unemployment .03 .06 -.08 -.08 .01 .02
Mean Income .13 .13 11 .20 10 12
Crime Rate 14 .14 06 .18 15 15
Poverty Level | -.12 -.12 -.09 -.19 -.06 -.09
Urbanism W17 .16 .06 .15 -.37 | .13
| N=1238 N-308 N=1254

*Controlling for Seriousness of Offense and Recidivism.

Correlations underlined are statistically significant at the .05 level.
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The gammas were cémputed using only Cohorts I and III as these
cohorts had the most complete data and were considered to be more
reliable. The results of the gammas are presented in Table V. For
the tabulation of the gammas, length of sentence was recoded into three
ranks: 1 through 60 months, 61 through 299 months, and 300 months or
longer (which referred to life sentences, longer than life sentences,
and death sentences). Only the six categories of offenses,'ranked in
order of seriousness from 1 to 6, were used rather than the specific
28 offenées. Urbanism remained in three categories from rural to urban
while the other six county variables were divided into two groups each
above and below their respective medians.

Interestingly, the gammas tended to be higher for Cohort I. The
highest partials for that cohort were between sentence and median edu-
cation, sentence and crime rate, sentence and poverty level, and
sentence and urbanism. For Cohort III, the highest partialé were between
sentence and median education, sentence and crime rate, and sentence
and urbanism.

However, rough agreement existed between the partial correlations
and the paftial gammas concerning the ecolégical variables for tﬁe two
cohorts except that the gammas were higher in every case. Gamma tends
to be an infiated measure in that it does not correct for ties in the
ranks which were considerable in these variableé. Blalock (1972)
discussed the tendency of gamma to be inflated.

Thus, the hypothesis that county eéological variables are posi-
tively related to length of sentence was only partially supported by
the data. The results did indicate that the more urbanized the county,

the longer the sentence and the higher the crime rate, the longer the
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Cohort I Cohort III
Variables 0-Order 2-Order 0-Order 2~0Order
Prop. Assessment .09 .14 | .04 ~-.04
Median Education .24 .38 .13 .17
Unemployment .07 .19 » .06 .13
Meén Income .23 .39 .13 .13
Crime Rate .24 .37 .16 .19
Po&erty Level -.23 -.39 -.08 -.08
Urbanism .23 .34 .17 .17

*Controlling for

Seriousness of Offense and Recidivism.
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sentence. The use of gamma indicated that the Pearson correlations were
reliable measures of the associations between the county variables and
the length of sentence as the trends in the statistics were the same
even though the gammas tended to be higher as one would expect.

The results for urbanism, although not strong, were in accord
with Bullock (1961) and Hogarth (1971) who found that courts in urban

areas tended to give longer sentences.

Hypothesis-Testing for Five

Offense Categories

This section of the chapter will review the results of testing the
five hypotheses for five categories of offenses. The categories included
drug offenses, property offenses, sex offenses, violent offenses, and
offenses with fatal consequences (homicide). The caﬁegory of public
order offenses was not ﬁsedAdue to the small number of cases. Only
Cohorts I and III were used due to the small number of cases in Cohort
I1 for each pffense category.

The hypotheses were tested for the offense categories because some
of the past research has indicated that differences in disparity exist
with different offenses. For example, Nagel (1969) found that
differences existed with‘regard to assault and larceny. Green (1960)
found that offenses that were considered either mild or grave showed the
least disparity while the middle range of offenses showed the most dis-
parity. Chiricos and Waldo (1975) found differing results in their

analyses for thirteen different offenses.
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Drug Offenses

The first category of offenses to be investigated was drug offenses
which included iﬁ order of seriousness drug possession or driving while
intoxicated, possession of drugs with intent to distribute, and drug
sales. TFor Cohort I, 72 cases of drug offenses were present while 180
were present for Cohort III. The results of the correlation and partial
correlation are presented in Table VI. Eighteen independent variables
were used in the analyses--those that were available for both cohorts.

As shown in the table, the zero-order correlations between
sentence length and the seriousness of the drug offense were of moderate
size for both cohorts. It should be noted that the average sentence
length for Cohort I was 83.95 months with a standard deviation of 95.79
while the average length for Cohort III was 42.59 with a standard devia-
tion of 30.89. (This trend for Cohort I to have longer average sentences
was evident for each offense category).

The other legally relevant variable, recidivism, did not have a
substantive relationship with length of sentence. First-order partials
controlling for seriousness of offense also were not substanfive or
statistically significant. The first-order partial for Cohort I was .17
while it was .06 in Cohort III (these figures are not reported in
Table VI). Consequentl&, the second hypothesis that recidivism is
related to length of senteﬁce received no support in the drug offense
category.

Of the three court process variables, only type of plea showed a
substantive relationship with sentence while controlling for the two

legally relevant variables, and this relationship existed only in
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Cohort I : Cohort III
Variables 0-Order 2-Order 0-Order 2-Order
Offense .27 —— .22 -
Recidivism .11 - -.02 -
Plea 54 .58 .12 .08
Attorney - -.02 .03 .01 .Oi
Bond .02 .05 .01 -.04
Sex .09 .09 -.04 -.03
Race .30 .31 .02 .03
Age -.12 -.08 -.08 .03
Employment .04 .05 .13 .13
Marital Status .04 .06 .02 -.01
Education -.01 .03 .06 .02
Property Assessment -.16 -.12 .08 .08
Median Education -.07 -.08 -.03 -.02
Unemployment .03 .00 .00 .02
Mean Income -.12 -.14 .00 .02
Crime Rate -.04 -.06 .11 .13
Poverty Level .11 .15 .02 .00
Urbanism -.03 , -.03 .16 .18
N=72 N=180

*Controlling for Seriousness of Offense and Recidivism.

For Cohort I a correlationof .19 or higher is significant at the .05 level.
For Cohort III a correlation of .13 or higher is significant at the

.05 level.
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Cohort I. However, only 137 of the drug offenders in Cohort IIT
pleaded not guilty while 29% of those in Cohort I pleaded not guilty.

Of the six demographic variables, none showed any relationship
with length of sentence for Cohort IITI. Suprisingly, race showed a
moderate second-order association with sentence in Cohort I (.31) but
this result was not replicated in Cohort III. It is likely that the
result was due to different patterns of drug abuse between the races
although this could not be investigated due to lack of specific infor-
mation ébout the drug offense.

0f the seven county ecological variables, only urbanism had a
weak second-order association with length of sentence in Cohort III
but no association was apparent in Cohort I.

The results in reference to the drug offense category showed no
clear-cut associations with length of prison sentence other than the
seriousness of the drug offense itself. Type of plea showed a fairly
strong association in Cohort I but no association in Cohort III. Réce

also proved to have ambiguous results in the two cohorts as did urbanism.

Property Offenses

The results of the correlation analysis for the second category
of offenses, property offenses, are presented in Table VII. This
category of offenses included, in order of seriousness, larceny, auto
theft, fraud and embezzlement, forgery, burglary, and arson. This
category contained the largest number of inmates of any of the crime
categories in both cohorts.

The zero-order associations for the two legally relevant variables

and length of sentence offered support for the first two hypotheses.
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Cohort I Cohort III
Variables 0-Order 2-Order O-Order 2-0Order
Offense .23 - .22 -
Recidivism .13 - .27 -
Plea .49 .49 .27 .24
Attorney .02 -.01 -.03 -.04
Bond .02 -.01 .04 .03
Sex .04 .01 .01 .00
Race .00 .01 -.02 -.01
Age .05 .04 .11 -.02
Employment -.03 -.03 -.03 ~-.04
Education -.02 -.02 ~-.02 -.01
Property Assessment .08 .07 .05 .03
Median Education .09 .09 .08 .08
Unemployment .02 .04 .03 .04
Mean Income .09 .10 A1 11
Crime Rate .12 .14 .13 .13
Poverty Level -.06 -.07 -.10 -.11
Urbanism .12 .14 A1 A1
N=460 N=731

*Controlling for Seriousness of Offense and Recidivism.

Correlations of .08 or higher for Cohort I and correlations of .06 for
Cohort III are statistically significant at the .05 level.
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The seriousness of the property offense showed moderate associations
with sentence while recidivism showed a slight association in Cohort
I and a bit stronger association in Cohort III. Controlling for
seriousness of offense, recidivism had a first-order correlation of
.13 in the first cohort and .29 in the last.

Of the three court process variables, only type of plea showed
any second-order correlation with sentence and this correlation (.49)
was much stronger in Cohort I than in Cohort II (.24). Again, the
inmates in Cohort III had a larger share who pleaded guilty (only 9%
pleaded not guilty in Cohort III while 227 pleaded not guilty in Cohort
1.)

0Of the two remaining sets of independent variables, demographic
and county ecological, none showed any substantive second-order
associations with length of prison sentence, and no support was lended
to the last two hypotheses. (Of the county variables, urbanism and
crime rate showed small but statistically significant correlations with

sentence).

Sex Offenses

The third category of crimes included in order of seriousness,
indecent exposure and molesting, attempted rape, homosexuality, and
rape. This category constituted the smallest percentages of the
offense categories in both cohorts.

Table VIII presents the results of the correlations for sex
offenses. Seriousness of offense showed a moderate association with
length of sentence in the first cohort but only a weak (and statisti-

cally not significant) association in the last cohort. Again, the
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Cohort I Cohort ITI
Variables 0-Order 2-Qrder 0-Order 2-Order
Offense .31 - .19 -
Recidivism .09 - .25 -
Plea .51 .50 .53 .48
Attorney -.15 -.20 .12 .07
Bond .01 -.10 .22 .15
Race .22 .20 .19 .15
Age ~-.34 -.27 .09 .07
Employment .10 .08 -.21 -.17
Marital Status .11. .13 .05 .05
Education .23 .24 .13 .09
Property Assessment .16 .15 -.09 =.15
Median Education .29 .26 .22 .21
Unemployment -.12 .00 .09 .15
Mean Income .30 .26 .14 .13
Crime Rate .34 .32 .19 .23
Poverty Level -.28 -.24 -.14 -.15
Urbanism | .26 .24 .09 .16
N=80 N=42

*Controlling for Seriousness of Offense and Recidivism.

Correlations of .18 or higher for Cohort I and of .25 for

are statistically significant at the .05 level.

Cohort III
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second legally relevant variable, recidivism, was found to have
relatively moderate associations with sentence. While coﬁtrolling
for seriousness of offense, the association between recidivism and
sentence was .17 for Cohort I and was .29 for Cohort III.

Of the three court process variables, type of plea showed a
fairly strong second-order association with length of sentence in
both cohorts which indicated that plea was particularly important for
sex offenders. For Cohort I, type of attorney had a small negative
second-order with length of sentence which indicated that defendants
with private attorneys tended to get slightly longer sentences.
However, type of attorney showed no association with sentence in
Cohort III. Nevertheless, the third hypothesis that court process
variables are related to length‘of sentence received considerable
support with the variable plea for the sex offenses while con-
trolling for theblegally relevant variables.

Of the five demographic variables (sex was not included because
all of the sex offenders were male in both cohorts), several variables
appeared to have slight to moderate second-order correlations with
length of sentence including race, age, and education in Cohort I.
The second~order partial of .20 between race and sentence indicated
that whites were slightly likely to receive shorter sentences than
non-whites which agrees with previous research on sex offenders, pri-
marily rape. A negative bartial correlation of 127 between sentence
and agé indicated that younger sex offenders were somewhat more likely
to receive longer sentences regardless of seriousness of the sex
offense or felony recidivism. A somewhat unexpected positive partial

correlation resulted between level of education and length of sentence
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which indicated that the higher the education, tﬁe longer the sentence.
However, this result could be due to an association between type of
plea aﬁd education and this will be investigated in the next chapter.

.In Cohort III, none of the demographic variablés showed any sub-
stantive or statistically significant correlations with length of
sentence, and it is difficult to draw any conclusions regarding demo-
graphic characteristics and sentence for sex offenses due to these
contradictory results from the two cohorts.

The last set of independent variables, county ecological variables,
showed some association with length of sentence in Cohort I but only
slight and statistically not significant correlations in Cohort III.
Median education, mean income, crime rate, poverty level, and urbanism
all showed some second-order correlation.for Cohort I which indicated
that urbanized counties with higher median educational levels, or with
higher crimes, or with higher meanvincomes, or with lower numbers of
residents below the poverty level were somewhat more 1ikély to give
longer sentences for sex offenses. It should be noted that all of the
county variables are highly intercorrelated and may be sharing variation
with sentence.

As with the previous offense categories, the results of the
analysis for sex offenses were somewhat ambiguous between the cohorts
with the exception of type of plea which emerge& as having the most

substantive association with length of sentence.

Violent Offenses

The fourth offense category, violent crimes, included assault,

attempted murder and rbbbery. The results of the correlations are
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presented in Table IX.

The seriousness of the violent crime had moderate associations with
length of sentence in both cohorts which géve some support to the first
hypothesis. However, the other legally relevant variable, recidivism,
again showed ambiguous results in that, controlling for seriousness
of offense, fhe correlation between recidivism and sentence was .03
in Cohort I but was .30 in Cohort III. It has been the pattern in the
results so far for recidivism to be more important in Cohort III.
However, it should be remembered that Cohort III contained fewer
recidivists than Cohort I.

Once again, of the court process variables, type of plea had a
moderate second-order partial correlation with length of sentence in
both cohorts which lends further evidénce to the support of the third
hypothesis that court related variables are positively related to length
of sentence. In addition, fqr Cohort I, ability to post bond showed
some association with length of sentence but showed no association in
Cohort III.

Of the six demographic variables, none showed any substantive
second—order correlations with length of sentence in either cohort,
and no support for the fourth hypothesis was evident.

Of the county variables, several showed some second-order associa-
tions with sentence in both cohorts. For Cohort I, the five variables
of median education; mean income, crime rate, poverty level, and
urbanism had moderate partial correlations with sentence in the Same
direction as they &id for sex offenses. Howevef, theée partial

correlations were smaller and less substantive for Cohort III.
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Cohort I Cohort III
Variables 0-Order  2-Order 0-Order  2-Order
Offense .22 - .29 -
Récidivism .03 - .31 -
Plea .35 .35 .30 .25
Attorney .06 .08 .02 -.01
Bond .21 .21 .21 .12
Sex .15 .15 -.01 -.05
Race .04 .04 .08 .03
Age .07 .08 .04 -.08
Employment .02 .00 .09 .03
Marital Status -.03 -.04 -.00‘ .01
Education .10 .08 .09 .07
Property Assessment .15 .14 .12 .10
Median Education .31 .28 .13 .12
Unemployment .10 .09 .03 .06
Mean Income .32 .29 .17 .16
Crime Rate .30 .27 .19 .15
Poverty Level -.33 -.30 -.12 -.11
Urbanism .35 .32 .23 .22
N=377 N=203

*Controlling for Seriousness of Offense and Recidivism.

. Correlations of .09 or highér for Cohort I and of .12 or highér for
Cohort III are statistically significant at the .05 level.
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Thus, for violent offenses, the seriousness of offense and type
of plea emerged as the variables which had moderate associlations with
length of sentence in both cohorts. To a lesser extent, the county
variables associated with urbanism were found to have small to moderate

second-order correlations with sentence.

Homicide Offenses

The last offense category, homicide, included manslaughter,
second degree murder, first degree murder, and felony murder.

‘The results of the correlations for the homicide category are
presented in Table X. The seriousness of the offense had a high cor-
relation with length of sentence inlboth cohorts. However, recidivism
did not correlate with length of sentence to any degree in either cohort.
Not reported in the table, the first-order partial correlation between
recidivism and length of sentence controlling for seriousness of
offense was .04 in Cohort I and .12 in Cohort III.

Of the three court process variables, type of plea had a moderate
second-order correlation with sentence while Cohort III had only a weak
(and statistically insignificant) correlation. For Cohort I, ability
to post bond also had a small second-order correlation with length of
‘sentence but no second-order association in Cohort III.

Of the six demographic variables, sex and age both had small
second-order partials with length of sentence for Cohort I, but no
relationships were evideht in the results for Cohort III.

Of the county ecological variables, only the poverty level
measure had a partial greater than .15 for Cohort I. All of the

county variables had partiéls of .15 or higher for Cohort III but due
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Cohort I Cohort III
Variables 0-Order  2-Order O-Order 2-Order
Offense .46 - .62 -
Recidivism .07 -- .20 -
Plea .39 .32 .37 .15
Attorney .11 .06 .04 -.08
Bond .28 .19 .28 .00
Sex .27 .20 .22 .13
Race -.04 -.03 -.13 .05
Age -.25 -.27 -.30 -.19
Employment -.17 -.12 .27 .09
Marital Status .09 .11 .17 11
Education -.09 -.10 .06 -.01
Property Assessment .11 .14 -.03 -.27
Medién Education .12 .12 .15 .17
Unemployment .00 -.03 .07 .19
Mean Income .15 .15 .19 .15
Crime Rate .11 .10 .31 .18
Poverty Level -.16 -.17 -.20 -.17
Urbanism .15 .14 .25 .17
N=208 N=51

*Controlling for Seriousness of Offense and Recidivism.

Correlations of .12 or higher for Cohort I and of .23 or higher for

Cohort III are statistically significant at the .05 level.
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to the small number of cases, none of the correlations were statisti-
cally significant at the .05 level.

Thus, seriousness of offense emerged as the most important variable
in the homicide category while type of plea, sex, age, and the county
variables had ambiguous results between the two cohorfs in regard to

length of prison sentence.
Summary

In the correlational analyses for the three cohorts presented
earlier in this chapter, it was evident that among all the variables
tested against length of prison sentence, seriousness of offense and
type of‘plea were the variables that emerged as most important in all
three cohorts. Criminal history emerged as substantive in its
. relationship to sentence only for Cohort III.

In summarizing the results in light of the five major hypotheses,
the first hypothesis which stated that seriousness of offense is
positively related to length of sentence was supported by the data for
the total cases in all three cohorts as well as in the five categories
of offenses in Cohorts I and IITI. While the correlations differed among
the cohorts, the associations were for the most part substantive as well
as statistically significant. This result lends support to the legal-
istic point of view.

The second hypothesis stated that criminal history was positively
related to length of sentence controlling for seriousness of offense.
The results of the analyses indicated that recidivism had very little
association with length of sentence in Cohorts I and II but had a

moderate association in Cohort ITI. Among the five offense categories,
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property offenses, sex offenses, and violent offenses (only for Cohort
11I) showed some association between sentence and recidivism. Thus,
the second hypothesis was only partially supported.

Recidivism was found to be least important for drug and homicide
offenses respectively which were similar to the results in the research
of Chiricos and ‘Waldo (1975). However, the fact that recidivism was
not consistently related to sentence length supported previous research
(Green, 1960; Chiricos and Waldo, 1975; and Eisenstein and Jacob, 1977).

The third hypothesis stated that court process variables were
positively related to length of sentence. This hypothesis was partially
supported in that type of plea consistently was associated with sentence
while controlling for the legally relevant variables. For the most
part, this relationship held among the five categories of offenses.

This result gave some support to the conflict ﬁerspective and the notion
that plea-bargaining influences the sentencing decisions of the judge
as much as the legally relevant variables.

The fourth hypothesis stated that the demographic characteristics
of the offenders were positively related to length of sentence con-
trolling for the seriousness of the offense and recidivism. This
" hypothesis received virtually no support from the‘data analysis. No
associations were apparent for the total cases in the three cohorts
although some small to moderate‘associations were found in the drug
and sex offense categories for Cohort I. Both of these offenses were
in the middle range of seriousness for the offenses and Green (1960)
noted that disparity was more likely to appear for offenses that were
neither patently mild or grave. Consequently, with the few exceptibns,

the conflict assertion that offender characteristics makes a difference
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in sentence length simply was not supported by the data. Other

recent researchers (Hagan, 1974; Chiricos and Waldo, 1975; and Eisenstein
and Jacob, 1977) also found little support for the conflict assertion
concerning offender characteristics.

The last hypothesis stated that county ecological variables were
positively related to length of sentence controlling for the legally
relevant variables. This hypothesis received some support in that weak
to moderate associations between sentence and urbanism, and sentence
and crime rate were‘found in the three cohorts. Within the offense
categories, ﬁrbanism was found to be slightly associated with sentence
length. Urbanism was found to be most important within the violent
offense category which supported Nagel's (1969) finding that assault
cases received longer séntences in urban areas.

The nexf chapter will be concerned with the multiple correlations
and regressions using these variables which emerged as important and
substantive. Essentially, the major wvariables to be included were
seriousness of the offense, recidivism, type of plea and county

urbanism.



CHAPTER VI

EXPLAINING VARIATION IN

SENTENCE LENGTH
Introduction

The purpose of this chapter 1s to investigate, in more detail,
the variables that were found to be associated with length of prison
sentence presented in Chapter V. 1In these investigations, multiple
correlation and regression analyses were used to assess the overall
explained variation in prison sentences as well as the relative
contributions of each variable. These analyses were performed only on
Cohorts I and III due to the more reliable naturé of the data and the
fact that Cohort II contained a Iarge number of missing cases. The
explained variation can then be related to the model of the total
sentence presented in Chapter III.

The last section of this chapter will consist‘of an attempt to con-
struct a path model based on a time order of the variables which appeared to
have a role in the determination of sentence length. Again, only Cohorts I

and TIII were used in the path analysis for the reasons stated above.

Results of Multiple Correlations

for the Total Cohorts

For the multiple correlation and regression analyses, the

104
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seriousness of the offense, felony recidivism (as measured by no prior
felony convictions versus one or more prior felony convictions in
both cohorts), type of plea, and county urbanism were the independent
variables chosen as the independent variables to perform the regressions
on length of prison sentence. The variables were selected from the
correlations in Chagtér V as having the most substantive associations
with sentence length. Two légally relevant variables, seriousness of
offense and recidivism, were included along with two extralegal
variables, plea and urbanism. Oﬁly urbanism was included from among
the cognty’variables that correlated with sentence due to the high
intercorrelations among the county variables. According to Loether
and McTavish (1976), high intercorrelations among independent variables
in multiple correlation and regression is a violation of assumptions.
Nie, Hull, Jenkins, Steinbrenner, and Bent (1975) also discussed the
problem of multicollinearity in multiple regression. |
Table XI presents the results of the regressions for Cohorts I
and III including the multiple correlation coefficients (R); the
explained variation in sentence length (RZ), the change in explained
variation in sentence length for each of the independent variables,
and the standardized beta coefficients. The beta weights, which are
somewhat similar in interpretation to partial correlation coefficients,
indicate the relative effects of.each independent variable while the
effects of the other independent variables aré statistically controlled.
For Cohort I, the two variables of seriousness of offense and
type of plea together explained 46% of the variation in sentence length

while recidivism and urbanism contributed virtually nothing to the
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RESULTS OF MULTIPLE CORRELATIONS AND REGRESSIONS
USING LENGTH OF SENTENCE AS
THE DEPENDENT VARIABLE
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Independent:

Variables Multiple R R2 R2Change Beta
Cohort I N=1240

Offense .57 .33 .33 .48

Recidivism .57 .33 .00 -.01

Plea .68 46 .13 37

Urbanism .69 47 .01 11
Cohort IIT N=1256

Offense 47 .22 .22 43

Recidivism .50 ;25 .03 14

Plea .56 | .31 ' .06 .25

Urbanism .57 .32 .01 .11

The multiple correlations are significant at the .05 level by use of

the F-test.
level.

Betas underlined are statistically significant at the .05
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explained variation. The beta weights indicated that seriousness of
of fense was somewhat more important in the fegression than type of plea.
For Cohort III, the results were somewhat different. The
independent variables together explained 327 of the variation in
sentence length which was a smaller percentage than that for Cohort I.
Recidivism accounted for only 3% of the total variation in Cohorf I1I.
The beta weights indicated that seriousness of offense was the most
important of the variables in the regression followed by type of plea.
For Cohort I, the results indicated that 537 of thé variation in
sentence length was left unexplained. Thus, if the results are con-
‘ceptualized in tefms of the model for total sentence variation whereby
the total Variatibn consists of variation accounted by seriousness of
the offense plus variation accounted for by criminal history plus
variation accounted for by judicial discretion plus variation accounted
for by extralegal variables plus error variation, then the 537 of the
variation which was unexplained coﬁld tentatively be attributed to a
combination of judicial discretion and error variation resulting from
imperfect measures and variables which were not included. The results
in light of the model suggest several points. First, the variation
explained by the legally relevant variable was only a third of the
total variation in sentencing. Recidivism as measured here was
virtually unimportant. Secondly, an extralegal vafiable, type of
plea, by itself accounted for 13% of the variation in sentence length.
Finally, 53% of the variation which was left unexplained can, con-
céptually, be though of as resulting from judicial discretion, other
unmeasured variables such as the type of prosecutor, the judge's own

personality and philosophical point of view regarding the purposes of
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sentencing, other legal considerations such as the number of bills of
indictment and the strength of evidence, and measurement of error.

In theilr multiple correlations, Eisenstein and Jacob (1977)
accounted for 50%Z to 66% of the variation in three Northern cities
which was slightly more explained variation than‘that in this analysis.
However, Eisenstein and Jacob had information on the judges and court-
room workgroups as well as data on strength of evidence which were not
available in this analysis. Eiseﬁstein and Jacob also found that
seriousness of offense accounted for more variation than any other
independent variable included. They also found typé of plea to be
important (as did Kelly, 1976) but it declined somewhat in significance
when strength of evidence was controlled.

In terms of the model, Cohort III differed somewhat from Cohort I.
The total sentence variation was made up to 227 explained by serious-
ness of offense, 3% added due to recidivism, 7% added by the extralegal
variables of type of plea and urbanism, and 68% unexpléined variation
conceptually attributed to the combination of judicial discretion,
other unmeasured variables, apd error variation. In contrast to
Cohort I, recidivism showed a slight contribution to the explained

variation and the influence of type of plea was less important.

Results of Multiple Correlation for

the Five Offense Categories

The next step in the analyses was to perform the regressions on
length of sentences for each offense category in both cohorts to

determine the explained variation.
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Table XII'presenté the results of the multiple correlation for
drug offenses. Marked differences existed between the two cohorté.

For Cohort I, the total variation consisted of 7% explained by serious-
ness of the offense, 3% by recidivism, 31%'by plea, none by urbanism,.
and 597% of the variation was left unexblained. Since race was found to
be associated with sentence within the drug offense category for

Cohort I, it was added to the equation gnd it accounted for an addition-
al 3% of the variation. Thus, with race included, 567 of the variation
in senteﬁce length was left unexplained.

For Cohort III, the variation consisted of 57 explained by the
seriousness of the drug offense, none by recidivism, 47 by plea and
urbanism and 917% unexplained variation. The major difference between
the two cohorts appeared to be the importance of plea in Cohort I and
its uhimportance in Cohort III. Only 12% of the inmates in Cohort III
pleaded not guilty. Consequently, for the drug offense category in
Cohort III, a very high amount of unexplained variation was left over.

The next category of offenses to ﬁe investigated was property
offenses. The results of the regression are presented in Table XIII.
For Cohort I, 5% of the variation was explained by the seriousness of
the property offense, 2% by recidivism, 237% by plea and urbanism, the
two extralegal variables, and 70% of the variation was left unexplained.
For Cohort 11T, 5% was explained by the seriousness of the offense, 87
by recidivism, 6% by plea and urbénism while 817 was left unexplained.
Again, plea proved. to have more explanatory value for Cohort I ;han
for Cohort III and more variation was explained in Cohort I.

The next category of offenses to be investigated was the sex

offenses. For Cohort I, 10% of the variation was explained by the
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TABLE XII

RESULTS OF MULTIPLE CORRELATIONS AND REGRESSIONS
FOR DRUG OFFENSES USING LENGTH OF SENTENCE
AS THE DEPENDENT VARIABLE

Independent

Variables Multiple R R2 R2Change Beta
Cohort I N=72

Offense .27 .07 .07 .19

Recidivism ’ .31 .10 .03 .33

Plea .63 41 31 .59

Urbanism .63 41 .00 -.01
Cohort III N=182

Offense - .23 .05 .05 .23

Recidivism | .23 .05 .00 .06

Plea | .25 .06 .01 .08

Urbaniém .30 .09 .03 .18

The multiple correlations are significant at the .05 level by use of
the F-test. Betas underlined are significant at the .05 level.
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TABLE XIII

RESULTS OF MULTIPLE CORRELATIONS AND REGRESSIONS
FOR PROPERTY OFFENSES USING LENGTH OF SENTENCE
AS THE DEPENDENT VARIABLE

Independent _ 9 2 _
Variables Multiple R R R Change Beta
Cohort I N=460
Offense .23 .05 .05 .21
Recidivism .26 .07 .02 . 11
Plea .54 .29 .22 : 47
Urbanism .55 | .30 .01 | .08
Cohort TIT N=729
Offense .23 .05 : .05 .25
Récidivism .36 .13 .08 .24
Plea .43 .18 .05 24
Urbanism 44 19 01 .

The multiple correlations
F-test. Betas underlined

are significaﬁt at the .05 level by use of
are significant at the .05 level.
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seriousness of the sex offense, 2% by recidivism, 25% by plea and
urbanism, and 63% of thevvariation was left unexplained. (If race,
age, and educational level were included in the regression, an
‘additional 3% of the variation would be explained.) The results are
presented in Table XIV.

For Cohort III sex offenses, 37 of the variation in sentence
length was explained by the seriousness of the offense, 8% by recidi-
vism, 23% by plea and urbanism while 667% of the variation was left
unexplained. Thus, for sex offenses plea proved to be equally impor-
tant for both cohorts, and more variation was explained in Cohort TIII.

The next category of offenses to be tested were the violent
offenses which primarily included aésault, attempted murder, and
robbery. For Cohort I, 5% of the variation in sentence length was
explained by seriousness of the offense, none by recidivism, 207 by
plea and urbanism while 75% of the variation was left unexplained and
this figure was the most unexplained variation for any of the offense
categories in Cohort I. The results are presented in Table XV for
both cohorts;A

For Cohort IIIviolentoffenses, 8% of the variation in length of
sentence was explained by the seriousness of the offense, 8% was
explained by recidivism, 9% by plea and urbanism, while 747 of the
variation was left unexplained. Again, pleawas less influential in
Cohort III. However, a similar amount of unexplained variation was
left in both cohorts. _Interestingly, urbanism proved to be slightly
more important in the violent offense category thap in any of the

others. This result was evident in both cohorts due to the beta
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RESULTS OF MULTIPLE CORRELATIONS AND REGRESSIONS
FOR SEX OFFENSES USING LENGTH OF SENTENCE
AS THE DEPENDENT VARIABLE
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Independent

Variables - Multiple R R2 R2Change Beta
Cohort I N=80

Offense .31 .10 .10 .30

Recidivism .35 .12 .02 .02

Plea .58 .34 .22 .49

Urbanism .61 .37 .03 19
Cohort III N=44

Offense .19 .03 .03 .10

Recidivism .34 .11 .08 .18

Plea .57 .32 .21 .48

Urbanism .58 .34 .02 .13

The multiple correlations are significant at the .05 level by use of

the F-test.

Betas underlined are significant at the .05 level.
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RESULTS OF MULTIPLE CORRELATIONS AND REGRESSIONS
FOR VIOLENT OFFENSES USING LENGTH OF SENTENCE

AS THE DEPENDENT VARIABLE
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Independent

Variables Multiple R R2 RZChange Beta
Cohort I N=377
Offense .22 .05 .05 20
Recidivism .22 .05 .00 .02
Plea .41 .17 .12 34
Urbanism .50 .25 .08 .29
Cohort IIT N=205
Of fense .29 .08 .08 24
Recidivism 41 .16 .08 .25
Plea A7 .22 .05 23
Urbanism .51 .26 .04 .21

The multiple correlations are significant at the

the F-test.

.05 level by use of

Betas underlined are significant at the .05 level.
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coefficient. The result replicated the findings of Nagel (1969) where
urban counties tended to give longer sentences for assault than rural
counties.

The last category of offenses to be tested was the homicide
category. The results are presented in Table XVI for both cohorts.

For Cohort I, 217% of the variation was explained by the serious-
ness of the offense, none by recidivism, 10% by plea and urbanism,
while 67% was left unexplained. For this last category, seriousness of
the offense was more’important than it was for‘any of . the other
categories.

For the Cohort III homicide offenses, 39% of the variation was
explained by the seriousness of the offense, 1% by recidivism, and 2%
by plea and urbanism while 58% of the variation was left unexplained.
As with Cohort I, the seriousness of the offense was more influential
in explaining variétion for homicide offenses than for any of the
other offense categories. Plea was least important in explaining
variation in‘this category than for any of the others except drug
offenses. For Cohort I, plea was also least significant in explaining
variation in the homicide category than in any of the others.

Thﬁs; the unexplained variation within the offense categories
was much greater than that for the total cohort with the exception
of the homicide category for Cohort III. The seriqusness of the
offense appeared to be much less important in explaining variation
within the offense categdries than for all of thé offenses together.
In particular, the unexplained variation within thebdrug and property
offense categories for Cohort III was quite large indicating an

inability of the variables included in this analysis to‘explain



TABLE XVI

RESULTS OF MULTIPLE CORRELATIONS AND REGRESSIONS
FOR HOMICIDE OFFENSES USING LENGTH OF SENTENCE

AS THE DEPENDENT VARIABLE
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Independent

Variables Multiple R _R2 RZChangeb Beta
Cohort I N=208
Offense .46 .21 .21 .39
Recidivism .46 21 .00 .01
Plea .54 .29 .08 .29
Urbanism .57 .33 .02 12
Cohort III N=53
Offense .62 .39 . .39 .55
Recidivism .63 .39 .01 .08
Plea .64 41 .01 .13
Urbanism .65 .42 .01 14
The multiple correlations are significant at the .05 level by use of

the F-test.

Betas underlined are significant at the .05 level.
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differences in sentences. Foerohort I, the least amount of variation
was explained for the sex and violent offenses. Type of plea was
generally more important than seriousness of the offense in explaining
variation for thort I. However, following the trend found in the
earlier results in Chapter V, the type of plea was not so important’ in
explaining variation in Cohort III. Again, this may be due to the
fact that the majority of the offenders in Cohort III pleaded guilty
and the variable may not have varied. enough to get a frue picture Qf
the effects of type of plea. Fewef of the offenders pleaded guilty in
Cohort I. On the other hand, recidivism was generally more important
in explaining variation in Cohort III than'in Cohort I, and more of the
inmates were recidivists in Cohert I than in Cohort III. However,
recidivism did not appear to be important in explaining variation in
either cohort but particularly in Cohort I.

For both cohorts, type of plea was less important in the more
serious offense categories, particulafly homicide andlwas most
important in the sex crime category. Kelly (1976) also found plea to
be less influential in the homicide category. Following Green (1960),
it is 1likely that for the most serious offenses the sheer gravity of
the crime overshadows other considerations such as plea-bargaining.
Seriousness of offense was found to Be moét important in the homicide
category. For sex offenses, in the middle range of seriousness for
all offenses, judges were more likely to consider extralegal factors
and disparity tended to be greater. Urbanism proved to be most
important in the violent offense category which was similar to the

findings of Nagel (1969).
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Chiricos and Waldo (1975) noted that they were unable to explain
more than 197 of the variation in sentence length for any of their
13 specific offenses. However, they did not include type of plea which
could have added to their explained variation. Recidivism was the
only legally relevant variable included in their regressions and it
~accounted for, at most, 5% of the variation within the offenses similar
to the results here as 8% was the highest. 1In addition, urbanism
accounted for Very little of the variation in the offense categories in
the results of Chiricos and Waldo. At most urbanism accounted for 77
of the variation in their research while it accounted for, at most, 8%
of the variation in the present research.

Within the framework of the model of total sentence variation, for
the offense categories the legally relevant variables included in this
analysisbappeared to accoﬁnt for very little variation. The variation
left unexplained can be attributed to judicial discretion and to other
unmeasured variables which would enter into sentencing disparity as
well as the measurement errors in this research. Tﬁus, the disparity
would appear to be considerable given the results of this research.

The extralegal variable, plea, is itself an indication of sentencing
disparity according to noh—legal considerations! However, a thorough
discussion of the results in théir implications for an understanding of
sentencing disparify will be discussed in Chapter VII. The next
section of this chapter will offer a path analytic shceme representing
the four major independent variables and their effects in determining

length of sentence.
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Path Analysis

The final step in the data analysis consisted of an attempt to
constfuct a causal model containing the variables that have been
shown to influence length of sentence. According to Mueller,
Schuessler, and Costner (1977), path analysis is a method that allows
the researcher to use explicit causal assumptions in the analysis of
data. The beta weights from multiple.regression analyses give the
numerical values to the direct and indirect effects of the causal
variables. The causal ordering of the variables 1s usually proposed
using chronological ordering of the variables.

In the previous multiple correlation and regression results, the
betas for fhe four independent Variebles for the two cohorts were
presented in Table XI. Each of these four independent variabies,
seriousness of offense, type of plea, felony recidivism, and county
urbanism can be readily assumed to precede length of sentence in time
order. However, seriousness of offense, recidivism, and county urban-
ism would also appear to precede type of plea in the criminal justice
process. Thus, a regression analysis‘On type of plea Qas computed
to see the relative effects of all the independent wvariables in
addition to seriousness of offense, recidivism, and county urbansim.
None of the variables other than these three.independent variables
in either cohort appeared to have any substantive effect oﬁ type of
plea as evidenced by the beta weights from the regression. Therefore,
the variables assumed to be causally related to length of sentence

remained plea, seriousness of offense, recidivism, and county urbanism.
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A causal ordering was then developed according to the proposed

chronological order and is presented in Figure 1.

Offens
\_)Jr
Plea ‘ Sentence
Recidivis
Urbanis

Figure 1. A Path Model for Length of Prison Sentence

The path model is fully recursive in that each variable is
directly influenced by the variables antecedent t§ it in the postulated
‘causal order (Mueller, Schueséler, and Costner, 1977). That is, plea
is directly effected by the three exogenous variables precéding it:
offense, recidivism, and county urbanism. Length of sentence is also
directly effected by all four variables preceding it in the causal
order. 1In addition to the direct effects of the four causal variables,
seriousness of offense, recidivism, and county urbanism each have indirect

effects on length of sentence through the intervening variable, plea.
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The results of the path analysis for Cohort I are presented in

Figure 2.

R.?‘-I . R .53

6306 X Recid. Sentence

2

Qg.oo

Urbanism
3

Figure 2., Results of the Path Analysis for Cohort I

The direct effect of seriousness of offense on length of sentence
was evidence& by the path coefficient of .48. In additién to this
direct effect, the indirect effect of seriousness of offense ﬁediated
through type of plea was (.25 x .37) .09. Added to the direct effect,
the total effect of seriousness of offense was .57. Since recidivism
had virtually no effect on length of sentence (-.0l) and very little

effect on type of plea, the total effects of recidivism were near zero.
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The indirect effect of urbanism on length of sentence through plea
(.06 x .37) was .02 and the total effect of urbanism was .13.

One can see from the path analysis that a considerable amount of
unexplained variation existed for plea as shown in the residual of
.94, On thevother hand, a little more than half of the variation was
left unexplained for the variable, length of sentence. The path
coefficients showed that seriousness éf offense had the greatest
direct effect on length of sentence (.48) followed by type of plea
(.37). County urbanism had a slight direct effect (.11) on length
of sentence while recidivism had virtually no direct or indirect
effects on length of sentence. Also, one can see in the results of
the path analysis that the three exogenous variables of offense,
recidivism, and urbanism were virtually uncorrelated except for the
negative assoclation between offense and recidivism. This result
indicated the fact that the majority of the offenders in public order
crimes were recidivists. Thus, except for the variable of recidivism,
the path analytic scheme gave a fairly 'good picture of the effects of
the independent variables on length of sentence. The legally
relevant variable of serioﬁsness of offense had the greatest total
effect followed by the extralegal variable of plea. Urbanism had a
small total effect on ‘sentence ﬁhile'recidivism had virtually no
effect.

However, the results were somewhat &ifferent for the 1976 new
admissions which made up Cohort III. The results of the path analysis
 for Cohort III are presented in Figure 3.

The direct effect of seriousness of offense on length of sentence

was represented by the path coefficient of .43 which was only
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[R,QS R.63
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—7X Sentence

[5(-0! 5

Figure 3. Results of the Path Analysis for Cohort III

slightly smaller than that for Cohort I. In addition to this direct
veffect, the indirect effecf of offense through type of plea was .04
(.15 x .25) which made the total effect of offense to be .48.
Recidivism showed some effect on length of sentence. The direct effect
of .14 added to the indirect effect through type of plea of .04

(.15 x .25) made the total effect of recidivism .18 in contrast to
virtually no effect‘in Cohort I. The indirect effect of urbanism

through plea was near zero and the total effect of urbanism was .11

[
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which was slightly smaller than that for Cohort I. The effect of type
of plea on length of sentence was .25 which was slightly smaller than
v that for Cohort I.

The results from the path analysis showed that a considerable
amount of unexplained variation existed for type of plea. For length
of prison sentence, 68% of the variation was unexplained which was
larger than that for Cohort I. The path coefficients showed that
seriousneés of offense, a legally relevant variable, had the greatest
effect bn length of sentence (while the other independent variables
were held constant) followed by type of plea, an extralegal variable.
Recidivism, also a legally relevant variable, and urbanism, an extra-
legal variable, both had some effects on length of sentence.

Thus, the path model perhaps gave a better representation of the
results for.Cohort III even though a greater amount of unexplained
variation ﬁas left over for this Cohort.v The major differences in the
results for the two cohorts were that recidivism had very little if
any effects on length of prison sentence for Cohort I while it had
- some effect in Cohort III and that type of plea had a greater effect
on sentence for Cohort I than it dod for Cohort III. The results
indicated as did the earlier results from ﬁhe multiple correlations
that seriousness of offense was thé most important variable related
to length of sentence. Thus the legalistic point of view was
vindicated in part. On the other hand, type of plea, an extralegal
variable was the next most iﬁportant variable and the conflict per-

spective was offered some support.



CHAPTER VII
DISCUSSION AND CONCLUSIONS
Summary of the Study

The purpose of this research study was to examine iength of

prison sentences and sentencing variation drawing from both the legal-
istic and conflict perspective and using both legally relevant and
extralegal independent variables. The legalistic perspective, rooted

in the consensus model of the justice system as developed by Pound
(1922; 1942), holds that the criminal justice system operates according
to rational principles as defined by law. The iegalist view law as
reflecting the needs of a well-integrated and ordered society as well

as means to improve the social order. The legalistic perspective denies
the importance of power and influence ambng the upper-class members of
society in determining the nature of law and the criminal justice system,
Edward Green (1960; 1961; 1964) wrote that the legally relevant factors
.such as the seriousness of the offense and the prior record of the
offender carried the most weight in'determining the type of sentence
handed down by the judge. He felt that the decisions of the sentencing
judge were not at the mercy of " paésions énd prejudices " but rather
.mirrored ratipnal processes in éccordénce with the criteria for sen-
tencing recognized by law (Green, 1960;437).

On the other hand, the conflict perspective, which grew out of

125
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the Marxist approach to the understanding of society bésed on power and
coercion used by members of the ruling class to dominate those below
them, emphasizes the extralegal factors in sentencing rather than the
legally relevant factors stressed by the legalistic perspective.
Various conflict theorists such as Chambliss and Seidman (1971) and
Richard qunney (1969; 1970) assert that extralegal factors such as the
demographic characteristics of the offenders which identify them as
members of the lower classes such as race, education, sex, and others,
the organizational needs of the court system, the biases and personal-
ity traits pf the sentencing judge, and geographical and ecological
factors surrounding the court are the important factors that determine
judicial decisions of the sentencing judge.

Basically, the two theoretical Qiews differ in matters of emphasis
and each recognizes the emphasis of the other. Green, for exémple, had
to acknowledge that legal factors could not account for all sentencing
variation and that disparity does exist in sentences handed down by the
courts. On the other hand, conflict theorists such as Chambliss and
Quinney conceded that sentencing decisions do take place within éhe
framework of the law but that framework allows for the intrusion of
extralegal factors.

A review of the research studies in the area of sentencing
decisions and sentencing variation found that the results were often
contradictory. In regard to the legalistic hypothesis thét legally
relevant variables éccount for a substantial amount of sentencing
variation, several researchers (Green, 1960; Harries and Lura, 1974;

Chiricos and Waido, 1975; Eisenstein and Jacob, 1977) found support for
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the legally relevent variables such as type or seriousness of the offense
and the criminal history of the offender. 1In addition, Hagan (1974)
critiqued a number of earlier stﬁdies which had claimed relationships
between senteﬁces and extralegal variables and found that many of the
resulté of these studies were due to legal variables that were not
controlled. Hagan also found that many of the researchers had improperly
used and interpreted statistical results in their studies.

On the other hand, much‘of the researéh appeared to focus on the
extralegal variables (Sellin, 1928, 1935; Martin, 1934; Bullock, 1961;
Jacob, 1963; and Partington, 1965). Some researchers found extralegal
variables fo be related to sentencé. ﬁagel (1969) found education
and indigency to be related to sentence. Harries and Lura (1974) found
type of counsel, jury trial, and median.time before trial to be important.
Hogarth (1971) found that various judge-related variables were significant
as well as the community characteristics surrounding the courts.

Thus, the previous literature indicated some support for both
theoretical perspectives. Consequently, both points of view provided
direction to this research. |

The basic design of this research involved the use of three sets
of data obtained from the classifications department of the Oklahoma
State Penitentiary at McAlester and the Oklahoma Department of
Corrections. The first cohort was made up of the 1975 prison population.
The second cohort was made up of the 1975 parole reléases from the sﬁate
prison. The third cohort was made up of the new admissions to the state
prison during the first six months of 1976. Since the data were pro-
vided by state authoritieé based on their information and statistics,

the variables for study in the cohorts could not be constructed in the
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ideal manner. Rather they were dependent .on the information provided.

The dependent variable to be studied was length of prison sentence.
The various independent variables were grouped in four categories:
legally relevant variables including the seriousness of the offense
and recidivism, court process variables such as type of plea and type
of attorney, offender demographic characteristics, and county ecologi-
cal variablesr 'The first category of independeut variables were those
stressed by the legalistic hypothesis while the remaining three cate-
gories made up the extralegal variables in the analysis and grew out of
the conflict point of view.

The analysis of the data involved finding, through correlational
analysis, those variables which were most associated with sentence
length. Then using those variables found to have substantive relation-
ships, multiple correlation and regression analyses were performed on
length‘of sentence in order to explain sentencing variation. A con-
ceptual model of thevcomponents tﬁat make up totsl sentencing variation
was devised as a framework for the understanding of sentencing disparity
in length of‘prison sentences. Essentially, the model suggested that
the variation not accounted for by the legally relevant variables (one
of which was unmeasured and that was judicial discretion) and the
measured legally irrelevant variables could theoretically be attributed
to the combination of unmeasured variables such as judicial discretion
and the philosophy and personality of the Sentehcing judges as well as
measurement error. The model also suggested that sentencing disparity
was reflected in the variation accounted for by the extralegal variables

and in part in the error variation. The five components in the model
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included the variation explained by the seriousness of the offense, the
variation explained by the criminal history of the offender, the varia-
tion explcined by the extralegal variables, the variation attributed

to judicial discretion, and error variation due to unmeasured varia-
bles and measurement error.

In the results of the correlational analysis, it was found that
among all variables tested for three cohorts, seriousness of the offense
and type of plea were most associated with length of prison sentence.
To a lesser extent, criminal recidivism and county urbanism were also
associated with length of prison sentence. The variables under the
category of demographic characteristics showed very little association
with length of sentence regardless of whether or not the legally |
relevant variables were controlled. Only in several of the offense
categories for Cohort I did any demographic variables have any relation-
ship with length of sentence. These results are in direct contrast to
the conflict assumptions regarding class, minority status, and power.

The results of the correlational analysis within the five offense
categories for Cohorts I and III showed ambiguous results in that type
of plea was consistently more important in Cohort I than in Cohort III
"while recidivism was consistently more important in Cohort III than
in Cohort I. However, the inmates in Cohort III pleaded guilty more
often than those in Cohort I, and the inmates in Cohort I were more
likely to be recidivists than those in Cohort III. Within the offense
categories, the correlations between seciousness of offense and length
of sentence were smaller than those for the total cohorts.

The results of the multiple correlation and regression for Cohorts

I and IITI using the four independent variables of seriousness of
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offense, felony recidivism, type of plea, and gounty urbanism showed
that seriousﬁess of offense accounted for the most variation in both
cohorts. Following seriousness of offense in iﬁportance was type of
plea in both cohorts. The total variation accounted for by the four
variables in Cohort I was 47%-whiie 32% was explained in Cohort III.
These results, viewed in terms of the model of total séntencing varia-~
tion, indicated that a legally relevant variable (seriousness of
offense) as postulated by the legalistic perspective accounted for the
most variation, but an extralegal variable (type of plea) also accounted
for a considerable amounfvof'variation. Consequently, both theoretical
points of view received support from the results ofvthis research. The
results indicated that given the legally relevant variables measured in
this study, sentencing disparity is still quite apparent. The fact that
the extraiegal variable of plea was significant in the results hinted at
disparity in order to achieve the organizational and bureaucratic needs
of the criminal justice system as expressed by Chambliss and Seidman
(1971), Blumberg (1967), and Quinney (1969; 1970). However, the
research indicated that the demographic variables of the offenders did
not contribute to sentencing disparity as suggested by the conflict
theorists. Of the county ecological variébles, the degree of urbanism
of the sentencing county.was slightly important in determining length
Vof senténce as evidenced in the path analytic scheme presented in
Chapter VI.

Sentencing disparity was also partially evident in the high
amounts of unexplained variation for both cohorts (53% in Cohort I
and 687 in Cohort III). That is, with the legally relevant variables

used in this research accounted for, a considerable amount of variation
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is then left to unmeasured legal variables such as judicial discretion
concerning the mitigating factors of the offense, the nature and
strength of evidence against the offender, the number of bills of
indictment, and more detailed information about the criminal history

of the offender. ' The unexplained variation could also be attributed

to extralegal variables that were unmeasured such as the personality
and legal philosophy of the judge, the characteristics of the attorneys
involved, the demeanor and appearance of the offender, and political
and bureaucratic pressures on the courts. éertainly no conclusions

can be drawn about the unexplained variation given the unmeasured
variables and measurement problems and errors in the research. Nevér—
theless, the fact that seriousness of the offense, considered to be the
most important determinant of length of sentence, accounted for 227

of the variation in Cohort III and 337% of the variation in Cohort I
migﬁt indicate that many other factors .in judicial decisions combine

to be more important in determining sentence length.
Limitations and Problems of the Research

As with.any social research, this study and its results are not
without its problems. As mentioned above, a number of important varia-
bles were either unmeasured or were measured poorly. Several legally
relevant variables were unavailable from the classifications department
at the penitentiary or from the Department of Corrections. These
vériablés.included the number of bills of indictment, the nature of the
evidence, and a more complete picture of the criminal history of the
- offender. Thevmeasure of recidivism used in this research was a

dichotomous one referring to whether or not the inmate had been
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previously convicted of a felony. Consequently, no information con-
cerning the number, nature or seriousness of the previous offenses was
available.

Several extralegal variables were also unavailable for use in this
study. Of considerable importance was that the personality of the judge,
his legal philosophy concerning the goals of sentencing and individual-
ized justice, his background, and his educational history were un-
availablé for use. Hogarth (1971) found ali of these factors to be
important in a judge's sentencing decisions.

In addition, bf crucial importance was the fact that information
about the prosecutors was also unavailable for study. In most cases
of plea-bargaining, judges depend on the recommendations for sentencing
by the prosecutors. Consequently, it should be critically important to
know the pattern of bargaining &eveloped by the individual prosecutors
and their tendencies to be either lenient or severe in handling guilty
pleas. The concept of prosecutorial discretion and bargaining could
aid a great deal to the understanding of sentencing disparity.

Another.problem in this resgarch pertained to Cohort II. Originally
the cohort was included because it was hoped that factors influencing
parole could be studied. However, the data were characterized by many
missing values for the variables included which led to problems in the
data analysis. In addition the data appéaréd unreliable to this
researcher given the nature of the raw data provided by the Department
of Correction. In the computer printout provided, it waé impossible to
tell the difference between a value coded as missing by a zero and a
value that was meaﬁt to be the value of zero. For example for a

variable of number of juvenile incarcerations, it was impossible to
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tell if a zero meant no previous incarcerations or if it meant no data
were available for that particulér parolee. In addition to the
problem of coding, the cohort contained no information on how long fhe
paroleé had been an inmate in the penitentiary before he was paroled
so it was impossible to look at disparity in actual time served. As

a result of these problems in Cohort II, the data was used sparingly
in the data analyéis. That is, the cohort was used only in the
hypothesis-testing in Chapter V and the results were not too different
from the other two cohorts. .

Another major limitétion of this research concerns sentencing
disparity and the conclusions to be drawn about it. While the purpose
of this research was to look at sentencing ?ariation in length of prison
sentence, there is no‘doubt that much more disparity exists before
offenders get to prison. That is to say that disparity in handing down
sentences of probation,,suspended, or deferred sentences as opposed to
prison sentences probably does exist. However, this research can tell
us nothing about that kind of disparity. This research does give some
insights into disparity in prison sentences, particularly with reference
to type of plea, but it cannot give a total picture of sentencing dis-
parity including disparities in giving non-prison éentences.

Finally, the problem of measurement error should be addressed.
There is no doubt that measurement problems existed in this research.
For example, seriousness of offense could be measured in a variety of
_ wayé using different crimes or a more complex list of crimes used in
rating seriousness. A different measure of seriousness of offense
might lead to considerably different results. Different measures for

the county ecological variables other than the rank-order ones used



y

134

in this research could lead to different results. In additiomn, a
more complex measure of urbanism could possibly give a better picture
of the relationship between length of prison sentence and the rural
or urban nature of the sentencing county. In any case, the results
of this study are in part dependent on the measures of the variables

used and the results must be interpreted in that light.
Disparity and Suggestions for Remedy

A number of autﬁors have put forth suggestions for remedying the
pervasive problem of disparity in criminal sentencing. According to
the National Council of Judges (1974: 62-63), "disparity cannot be
eliminated altogether because men do not react in the same manﬁer to
tﬁe same set of facts.'" However, the Council went on to state that
disparity can and should be reduced to the point where it is no longer
a social and legal problem. The'Council reviewed two methods of re-
ducing sentencing disparity.

The first method referred to the creation of sentencing institutes
and councils. Sentencing institutes would provide educational programs
to improve sentencing proficiency and provide judges with the oppor-
tunity to communicate with their colleagues in order to get new per-
spectives and ideas. Sentencing councils or panels, in which several
judges review and discuss the presentence report and the desirable
sentence, would also help to reduce disparity.

The second method reviewed by the Council of Judges was appellate
review of sentences where higher courts review sentences for excessive-
nese and inequality. Today, appellate review of sentences is the

exception rather than the rule for most states and the sentencing
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power is vested solely within the discretion of the trial judge. The
Council of Judges rejected automatic uniformity in sentences but con-
sidered appellate review to be a positive step forward in reducing dis-
parity.

Dawson (1969) considered two broad approaches for minimizing dis-
parity which differed somewhat from the Council of Judges. According
~to Dawson, the first general approach to reducing disparity would be
to re—~allocate responsibility for sentencing and eliminating or limit-
ing judicial discretion. This approach is reflected in legislatively
fixed maximum sentences which would be uniformly imposed in all cases.
Appellate review of sentences is related to’this effort to re-allocate
responsibility for sentencigg.

According to Dawson (1969) the second general approach would be
to retain the broad discretionary powers of trial judges but to better
equip him to impose consistent sentences. This approach is similar
to the one discussed by the Council of Judges concefning sentencing
institutes and panels. Dawson noted that problems exist in both
efforts to minimize disparity. The legislatively fixed sentence can
still be manipulated by the prosecutor in deciding which offense to
charge the accused. Plea—bargaining can still result in disparity
despite fiet sentencing. Dawson noted that aﬁpellate review of
sentencing also does not solve the problem of disparity. Despite the
hope of its proponents, appellateireview had not resulted in the
development of sentencing principles through court opinions explaining
sentence reductions. Rather, appellate review has simply served the

limited function of providing a check on unduly severe sentencing.
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Dawson also criticized the sentencing institutes in that, at most,

they provide a forum for the exchange of views but only indirectly
assist judges in deciding sentences for concrete cases. Dawson noted
that sentencing panels also have inherent limitations. Since the panel
requires a multijudge court it is effectively limited to urban areas
where more than one judge presides. In addition, sentencing panels
only reduce disparity for that particular cburt.

Orland (1975) summarized the two approaches to minimizing dis-
parity as the radical and reformist approaches. The radical approach
advocates ébolishing indeterminate sentences and parole boards and
setting legislatively fixed sentences according to the degree of serious-
ness of the offense. Orland pointed out the advantages of the radical
approach which includea an end to wide sentencing disparity and the
reduction of the effects of plea-bargaining.

According to Orland, the reformist approach advocates leaving the
sentencing structure as is but would require the sentencing judge to
state justifications of sentences in writing. In addition, the reformist
approach advocates appellate review of sentences.

Since this research found type of plea to be important in relation
to length of sentence, it should be noted that Rosett aﬁd Cressey (1976)
have advocated forcing the hidden negotiations of plea-bargaining into
the open. Since plea negotiation is the.central technique for settling
caées in American courts and since abolishing it would be disastrous in
that the system could not accomodate the overload of trials, a system
of justice more impartial than current plea-bargaining procedures allow
is required. Rosett and Cressey felt that if plea-bargainings were

made public, the attorneys and the judges would make an effort to be
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more just in their dealings.

Dawson (1969: 218) noted that each proposal for reducing the
problem of sentencing disparity approach the problem from a different
direction and can only deal with aspects of the problem. '"No one
proposal is itself capable of dealing with the problem; and it may be
doubted that all of them together. . . are capable of dealing with it."
Thus, Dawson recommended that efforts continue in searching for meihods

of reducing disparity in the criminal justice system.
Conclusions

The results of this research showed that seriousness of offense and
type of plea werezthe variableé which had the major impact on sentencing
~ variation. Felony recidivism and county urbanism were slightly related
to length of sentence but had nowhere near the impact of the first two
variables. Consequently, the legalistic and conflict approaches both
received partial suﬁport from the dafé. The legally relevant variable,
seriousness of offense, appeared to have the largest impact on length
of sentence. However, type of plea as an extralegal variable had a sub-
stantial impact on sentence in that those who pleaded guilty tended to
receive less severe sentences. Thus, the conflict perspective was
supported in part. The results showed that neither perspective was
completely right and that a blending of the two best explains sentenc-
ing Variation. That is, both legally relevant and extralegal variables
énter into the decisions of the judge. In_éddition, the results showed
that a considerable amount of variation was left unexplained by the
variables included in this study.

The implications for further research on sentencing disparity are
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that a wider range of variables are needed to understand disparity and
that more careful measures of the legally relevant variables such as
recidivism and the circumstances that are unique to the offense need to
be used. Moreover, since type of plea emerged as an important deter-
minant of sentence, the factors influencing plea and the circumstances
in plea-bargaining need further study. It is likely that many factors
have an impact on both type of plea and length of sentence that were not
considered in this research. For example, the characteristics of the
judge and the attorneys or their philosophies were not included. In
addition, the social-psychological inputs such as the interaction among
the court peréonnel and the offender were not included. The offender's
demeanor and presentation of self were not considered. Moreover, various
factors such as the "queuing effect'" (Eisenstein and Jacob, 1977: 278)
where the defendant's sentence is influenced by the type of defendant's
offenses which preceded his and the symbolic rewarding of sentences to
lawyers for a job well done were not included in this research. Con-
sequently, much work is yet to be done in order to understand all the
factors that play a role in determining sentencing disparity.

Regardless of the shortcomings of this research, through the use
of the gonceptual model of sentencing variation, a more comnlete under-
standing of the broad components which are involved in sentencing was
offered. 1In addition, the results of the research clarified the idea
that both legal nnd extralegal factors are involved in sentencing
decisions, at least in the case of sentencing in Oklahoma. Nevertheless,
much more research using a broader range of variables and in different

sections of the country needs to be done.
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