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PREFACE 

This study attempts to determine the effects of the Oklahoma Su

preiiE Court's decision in Kirkland v. General Motors and to explicate 

post Kirkland products liability case decisions, primarily of Oklahoma 

origin. This analysis is of major significance, particularly to busi

nesses who, at the present, have no succinct explanation based on legal 

analysis of exactly what Kirkland has meant, means today and nnre par

ticularly will mean in the future as courts have interpreted the Kirk

land decision through decisions ''handed down" over the past six years. 

I wish to express my appreciation to my adviser, Dr. Herbert H. 

Jelley, Professor of Aclnrinistrative Services and Business Education, 

and to the other merrbers of my advisory corrmittee, Dr. Joe w. Fowler, 

Dr. Jimny Koeninger, and Dr. Th.omas Kannan., for their patience, schol

arly excellence and for the opportunity to conduct a somewhat 1.m.ique 

research effort. 

Special gratitude is extended to my beloved wife Gayle, who, while 

engaged in her own acadEmic pursuits, has consistently provided me with 

support, encouragernnt, and love as I attempted to complete post-graduate 

study. 
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CHAPTER I 

INI'ROOOCITON 

''Mmufacturers' Products Liability" 

The year 1974 was an important one for business, business educa

tors and consuners in the state of Oklahoma for it was that year that 

the Oklahoma Supreme Court decided the landmark case of Kirkland v. 

· General }btorso 1 In that case, the court coined the phrase ''Manufac

turers' Products Liability" to refer to Oklahoma.' s products liability 

law. Essentially the products liability law adopted by the court in 

· Kirkland is the Restatement of Torts II, § 402A version of strict li

ability in tort. The Okla.hona Supreme Court simply gave the law a 

new nameo They also chose to adopt a somewhat nnre restrictive plain

tiff's conduct defense which they called "assumption of the risk of a 

known defecto" It appears that given a particular fact pattern negli

gence ma.y be pleaded in addition to Manufacturers' Products Liability. 2 

But, implied warranty is merged with Manufacturers' Products Liability.3 

Therefore, implied warranty is not available as a separate cause of 

action in Oklahoma except in situations mere the Unifonn CoiiilErcial 

Code (UCC) applies. 4 It appears that the UCC will only apply to per-

sons VJho are specifically named as beneficiaries of Code warranties in 

UCX:: ~ 2-318. S In Hardesty v. Andro Corporation-Webster Division, a 1976 

Oklahoma Supreme Court Case, Justice Lavender said, ''We refuse to ex-

1 



tend the protection of warranties to those without privity other than 

as statutorially provided. "6 

Black's Law Dictionary (5th Ed.) defines privity of contract as 

follows: 

That connection or relationship which exists between two or 
m::>re contracting parties. It was traditionally essential 
to the maintenance of an action on any contract that there 
should subsist such privity between the plaintiff and defen
dent in respect of the matter sued on. However, the ab
sence of privity as a defense in actions for damages in 
contract and tort actions is generally no longer viable. 7 

1'-bst states, along with Oklahoma have enacted the "Alternative 

A" version of .5 2-318 which reads: 

Sec. 2-318 (A). A seller's warranty whether express or implied 
extends to any natural person who is in the family or household 
of this buyer who is a guest in his home if it is reasonable 
to expect that such person ma.y use, consune or be affected by 
the goods and Who is injured in person by the breach of the 
warranty. A ~eller may not exclude or limit the operation of 
this section. . 

2 

Also, there are cases appearing after Kirkland which extend the doctrine 

to bystanders9 and to cOilllErcial lessors. 10 

l1anufacturers' Products Liability doctrine applies prospectively 

to all cases to be tried after the issuance of the Kirkland mandate 

and may be applied in cases on appeal ''where it 'IAQuld not prejudice 

the rights of the litigants. ull ''Manufacturer" is defined by the Kirk

land decision to include 'processors, assemblers, and all other per

sons similarly situated in processing and distribution. nl2 Thus, the 

decision has a tremendous impact not only for consumers who now have 

a greater potential chance of recovery, but to businesses large and 

small who now must, rrore than ever, take precautions against possible 

products liability actions in this state. This decision and its ram-

ifications should be studied and understood by business and consu:ner 



educators, business students, and particularly personnel presently em

ployed in the fields of marketing, manufacturing, and consumer affairso 

To provide for such an understanding is the primary concern of this 

research efforto 

Statement of the Problem 

3 

1he major problem to -.;\hich this study addresses itself is the de

termination of the effects of the Kirkland decision on the existing 

products liability law of Oklahoma and to make projections for the fu

ture by an analysis of post Kirkland decisions in trend setting cases 

since 1974. The problem of this study is one of major significance to 

many persons but especially to businesses who, at the present, have no 

succinct explanation based on legal analysis of exactly what Kirkland 

has meant, means today and rrore particular 1 y will mean in the future as 

courts have interpreted the Kirkland decision through decisions handed 

down over the past six years o As business and consumer educators pre

pare students to serve in sm:tll and large business alike, they have a 

responsibility and a duty to infonn them of the tremendous effect 

of products liability and where the finn now stands given the present 

and projected future of the law· in this stateo As part of solving the 

problem of this study, case analysis was used to detennine the defini

tion of the following tenns and concepts as presently employed by the 

courts in products liability actions in Oklahoma: (1) "manufacturer," 

(2) "unreasonably dangerous," (3) the elements of a products liability 

cause of action, (4) defenses, (5) proof of defect, (6) validity of 

disclaimers, (7) the role of "foreseeable misuse~" (8) comparative 

negligence and its potential role in products liability actions, and 



(9) duty to wam (particularly in drug cases). 

Objectives 

Three rmjor objectives can be identified within the fr~rk of 

the general purpose of the study. 1hey are: 

1. To analyze existing products liability la\v as it exists on a 

national level and generally. 

2. To analyze existing (and project therefrom) 11:mufacturers' 

?roducts Liability law as it exists in Oklahoma. 

3. To present in one docunent a rationale for the significant 

appellate court opinions which have decided issues relating 

to the status of 11.mufacturers 1 Products Liability in this 

state. 

Procedure 

Since the major protion of this study required the analysis of 

cases of Oklahoma origin, extensive use was made of law reviews pub

lished by Oklahoma law schools, the Okla.hc:>rDa Bar Journal, and the Ok

la.h.Oma Reporter System. Also, the Federal Reporters 2d, Pacific Re-

. pOrter 2d, CCH Product Liability Reporter, the Unifonn Ccmnerical Code 

and the American Digest System were heavily utilized. 

Each relevant case appearing :in the above lis ted j oumals and re

porters was analyzed to detennine the role of expre?sed judicial in

tent and the protection afforded the user, bystander and consurrer, as 

v.1ell as the duty established therein for business and industry. These 

analyses were then grouped into divisions of ~1anufacturers 1 Products 

Liability law, e.g., the meaning of defective, the meaning of unrea-

4 
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sonably dangerous, etc. Consistencies and inconsistencies were exam

ined in the judicial decisions regarding this emerging specialty of law. 
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OIAPTER II 

THE I.At'l OF PRODUcrS LIABILITY GENERALLY 

'Ih:! tenn generally used to describe the law governing the tort lia

bility of sellers and manufacturers of chattels to persons with whom they 

are not in privity of contract is products liability. 'Ihe three PJSsible 

theories of recovery for damage caused by products are negligence, strict 

liability and warranty (implied or expressed) •1 The first two theories 

of recovery are causes of action in tort, whereas the third is consid

ered to be a contract cause of action. The seller's warranty had an his

torical basis in the tort law, but "gradually came to be regarded as a 

tenn of the contract of sale, express or implied, for which the nonnal 

reredy is a contract action. " 2 Further, Prosser states "whether it be 

tort or contract, a breach of warranty gives rise to strict liability, 

which does not depend utnn any knowledge of defects on the part of the 

seller, or any negligence. "3 The statutory sales law found first in the 

Unifonn Sales Act and later in the Unifonn Conmerical Code, defines war

ranty as contract-oriented but the developing case law has tended to 

suggest a tort cause of action. 

'Ihe Background of Products Liability 

Originally, caveat errptor applied which means that the buyer as

suffied all risks of any defects existing in the purchased product. Later 

the manufacturer and seller were required to use due care (i.e., that of 

a reasonable, prudent man) to see to it that hann did not reach the 

7 



buyer. Later still, the Uniform Sales Act provided for. a contract 

theory of recovery based on breach of an implied or expressed warran

ty. 'Ibday in all states except Louisana, the Uniform Sales Act has 

been superseded by the Uniform Corrnuercial Code. 

Next, the Uniform Commercial Code placed strict liability for 

8 

the condition of the purchased chattel on the seller and manufacturer 

due to the implied warranties of merchantability (UCCf2-314) and fit

ness (UCC ~2-315) • The OCC provides that where consideration is extended 

to a supplier of goods he/she may be liable where they fail to make the 

goods safe for the pury.ose for which intended. Also, the liability may 

possibly extend to injured third persons in the area foreseen for the 

product's use and to third persons who use or buy the products. 

As mentioned in Chapter I, U~j2-318 provides specifically for re

covery by certain "Third Party Beneficiaries of Warranties Expressed or 

Implied. II 

Recovery Under the Warranty Theory 

As mentioned above, express warranty is a means of recovery in pro

ducts liability law. Such warranties include any description of the 

product , any model or sample, or any promise or affirmation of fact 

mde to the buyer by the seller. 5 The landmark case of Henningsen v. 

Bloanfield Motors, Inc._,6 made generally possible recovery by a person 

using a product after receiving the buyer's consent, without the need 

to show privity of contract with the manufacturer. 'I'his case was an 

action to recover damages for 1)8rsonal injuries based on a theory of 

implied warranty of merchantability, Mrs. Henningsen, the plaintiff, 

was severely injured when the Chrysler her husband had purchased crash-



ed into _a wall due to the malfunction of the steering gear. She sued 

Chrysler and the dealer, Bloanf ield Motors. Despite contractual dis

claimers of all other vvarranties expressed or implied, except for re

placement of defective parts, the court held for the plaintiff. The 

holding and rule of law provided by this case is essentially that when 

a manufacturer .and a dealer put a car into the stream of crnmerce and 

prcmote it as reasonably suitable for use,- an implied warranty that 

it is reasonably suitable for use follows despite contractual disclaim

ers to the contrary. 

Before this case, ear 1 y comnon law concepts limited lawsuits of : 

this kind to parties to the bargain, This court recognized that persons 

often buy products for the use of others and also that consumers are 

limited in their bargaining rnver with corrmercial concerns. Thus, the 

resulting implied warranty for consumer protection, Although this case 

was extremely im:r;:Drtant in that it did away with the privity require

rrent, strict liability in tort which develope:} later in the prcx:lucts 

9 

area has reduced the .irtportance of implied warranties of merchantability 

as a cause of action. Modernly, a cause of action may generally be plead

ed either in contract for breach of implied or expressed warranty or in 

tort, either in negligence or strict liability, where applicable. 

The Privity Concept and Negligence 

Under the comron law, privity of contract was required before 

negligence liability could be imposed on the manufacturer. 'Ibday, al

n:ost all jurisdictions do not viEW the lack of privity between the pur

chaser and the mnufact.-urer as a defense to neg-ligence liability. One 

justification of this application of the "MacPherson Doctrine" is the 
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shifting of the risk onto those who are in a better financial position 

to bear the loss. 

Not only does the manufacturer have the foregoing duties, but the 

manufacturer also has the duty to warn of latent defects in his/her 

product even if not negligently manufactured. 8 Further, failure to warn 

adequately of improper design or failure t~ inspect or test adequately 

nay lead to negligence liability. 9 

Strict Liability 

Beyond causes of action in warranty and negligence the damaged 

consumer/user has another arrl nore recent theory of recovery pranulgat

ed·:through judicial decision in the landmark california case of Greenrran 

v. Yuba PCMer Prods., Inc. 10 In this case, the plaintiff Greenman sought 

to recover for personal injuries sustained when a power tool his wife 

had bought for him malfunctioned. Notice of breach of the express war

ranties rna.de in the manufacturer's brochures was not made until ten and 

a half rronths after the injury. At trial, Yuba contended that Greenman 

did not give prompt notification of breach warranty as required by State 

law. Greenman introduced substantial evidence that his injuries were 

caused by the tool's defective design and construction. At the trial 

level Greenman VvDn and Yuba appealed. 

Justice Traynor of the california Supreme Court affirmed the lc:Mer 

cburt' s decision and held that anytime an article is placed on the market 

by a manufacturer who knows the product will be used without inspection 

for defects, such manufacturer will be strictly liable in tort for any 

injury caused by the defect. Further, Traynor reasoned that the liabil

ity of the manufacturer is governed not by the law of contract warrant-
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ies, but by the law of strict liability in tort. 'Ihus, regardless of 

proof of negligence, contractual relatioship, or express or implied war-

ranties manufacturers are strictly liable for injuries sustained when 

they place products on the market knowing they would be used without in-

spection, 'Ib make sure that the "cost of plaintiff's injury or loss 

will be borne by the manufacturer rather than the injured party who is 

virtually :tUVerless to protect himself" 11 was a rrajor policy reason be-

hind Judge Traynor's landmark decision. 

'Ihe concept of strict liability in tort appears in the Restate-

rrent of 'lbrts II. ~402A which has been adopted by a majority of the 

American courts. ('Ihe restaters are a group of leading professors, law-

yers, judges, etc. who make up the American law Institute and issue a 

series of volumes "that tell what the law in a general area is, ho.v it 

is changing, and what direction the authors think the change should 

take ••. "12 'Ihe RestatE!Ill2nt II 9'402 A reads 

(1) Orie who· sells any product in a defective condition unreason....: · 
ably dangerous to the user, or to his property, is subject to 
liability for physical hann thereby caused to the ultirrate ·. 
user or consumer, or to his property, if 
(a) the seller is engaged in the business of selling such a 

product, and. 
(b) it is expected to and does reach the user or consumer 

without substantial change in the condition in which it 
is sold. 

(2) 'Ihe rule stated in Subsection (1) applies although 
(a) the seller has exercised all possible care in the prep

aration and sale of his product, and 
(b) the user or consumer has not bought the product from or 

entered into any contractual relation with the seller.l3 

Application of Restatement II ~ 402A has led to strict liability in 

tort for any and all conrnercial interests who place a product or part 

of a product. into the chain of carmerce. 'Ihis includes the canponent 

part maker, the manufacturer, wholesaler, broker, bailor, lessor, and 

so on. Such liability extends only to conrnercial "sellers " so, there-



fore, 'VX)Uld not apply where a friend loans another a cup of sugar or a 

car but '\rould apply where a derronstrato:t is loaned by a new car dealer 

or where an airplane is leased to a pilot. Prosser states that there 

is no reason: to distinguish between those who sell products and those 

that rent then and implies that this will eventually become the pre

vailing.view.l4 

12 

Although many courts have failed to allCM innocent bystanders to 

recover for injuries suffered due to breach of warranty, absent negli

gence, the trend of recent cases allCMs the irmocent bystander to re

cover through the theory of strict liability in tort. The general view 

today is that JS 402A extends to bystanders and property damage even 

where oo personal injury occurs. Economic loss. is generally oot recov

erable in strict tort and is still treated as a warranty issue. But 

nost courts allow recovery under strict tort for property damage to the 

product itself. 

Courts have oot extended strict liability for services but there 

is scme confusion about the definition of a "service'\ For example, are 

the artichitect' s plans a product or a service? Generally, the courts 

have been very reluctant to impose strict liability on professio~ such 

as doctors, dentists or architects, arguing that the primary reason con

sumers deal with them is for their services and that accompanying pro

ducts are ancillary. HCMever, where "non-professionals" are concerned 

there may be a trend towards a wide use of strict liability recoveries. 

For example, liability \vas found in the 1969 case of Newmark v. Gimbel's, 

Inc. where a defective lotion was applied to the injured plaintiff's 

hair in a beauty parlor. In this case the court found no legal distinc

tion between the sale of a product for use and the use of that product 



on the person as a service at the store.15 

Misrepresentation of the Product 

!-ti.srepresentation as a basis for irrq:x:>sing liability on the seller 

or manufacturer of chattels whether innocent, negligent, or intention

al is another, although rruch less important, basis for recovery for 

injuries from defective products. The lanc:lrn:trk case for this theory 

of recovery- is Baxter v. Ford Motor Co. 16 

13 

Baxter, the plaintiff was driving a car he had purchased when a 

pebble struck the windshield causing small pieces of glass to injure 

his eyes. Ford 1\btor Cc:mpany, through its advertising had represented 

the windshield as being made of non-shatterable glass. Ford claimed 

that there can be no implied or express warranties without privity of 

contract and that warranties as to personal property do not attach 

thanselves to and run \vith the article sold. Ford won at the trial 

level but Baxter appealed and the appellate court held that a manufact

urer or retailer of a product is responsible in tort for all represen

tations upon which the consumer must rely, given no effective means of 

testing the product, regardless of a contractual relationship between 

plaintiff and defendent. Thus, on appeal, Baxter received a judgment 

against Ford, the manufacturer, although he was only in privity with 

the retailer. The cause of action in this case was based on breach of 

an express warranty, but because of this leading decision and its ef

fects, manufacturers and retailers are nON held, aJmost without except

ion, to strict liability for their misrepresentations. The Restate

IT81t of 'Ibrts II -~ 402 B holds that the manufacturer is liable for 

physical hann to a consumer when that harm is caused by the consumer's 
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justifiable reliance upon the manufacturer 1 s misrepresentations, regard-

less of contractual relationship, fraud, or negligence, But the repre-

sentation must be made with the expectation that it ~11 reach the plain-

tiff and the plaintiff must acb.lally rely on the representation in his 

use of the prcxluct if strict liability is to apply . 17 

In esssence, Restaterrent of 'Ibrts II 402 B extends protection fonn-

ally reserved for very dangerous products, like drugs or explosives, to 

all products where the user depends on the manufacturer's or retailer 1 s 

representations. 'Ihe reason the effect is strict liability is because 

liability will occur regardless of privity of contract, negligence or 

fraud. 

Section 402 B of the Restaterrent II of 'Ibrts says: 

One engaged in the business of selling chattels, who, 
by advertising, labels or otherwise, makes to the pub
lic a misrepresentation of a material fact concerning 
the character or quality of a chattel sold by him is 
subject to liability for physical hann to a consumer 
of the chattel caused by justifiable reliance upon the 
misrepresentation even though (a) it is not made fraud
ulently or negligently, and (b) the consumer has not 
bought the chattel fran or entgred into any contract
ual relation with the seller. 

According to this rule of law, where adopted, strict liability will 

be applied to the seller even t.h::>ugh the misrepresentation is innocent-
19 

ly done. 

Prcxlucts Liability Defenses 

Regardless of whether the cause of action is based on warranty, 

negligence or strict liability, where the plaintiff shavs he/she was 

injured by the prcxluct because it was defective and that it was defec

tive when it left the defendent's possession, 20 then .plaintiff will re-

COller unless appropriate defenses are pleaded by the defendent. Defenses 
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to a products liability case may include misuse, intervening cause, dis

claimers, oontributory negligence, assumption of the risk and exclus- , 

ions and limitations under the Uniform Commercial Code The appropriate 

defense depends on which cause of action the plaintiff is pursuing. That 

is, warranty actions have their own defenses, e.g. , discla.imers and ex

clusions, just as negligence or strict liablity actions do. Generally 

assumption of the risk is not a g<XXl defense when treated as a fonn of 

oontributory negligence but is perfectly gcxx1 when used to mean. a_volun

tary exposure to a known risk. 21 

Of course, the Unifonn Conmercial Code may protect the manufacturer 

where appropriate disclainers, exclusions and limitations are used.22 

And, appropriate warnings, even where an unavoidably unsafe product is 

sold, will insulate the seller/manufacturer from liability. Regardless 

of the type of defect; manufacturing, design, or failure to warn, the 

appropriate defense properly pleaded can reduce or eliminate liability 

where the facts of the case make such a defense possible. Of course, 

most plaintiff's lawyers will plead as many of the three causes of act

ion as r.ossible, particularly negligence, since this may lead to greater 

damages. Likewise, the defense will generally plead every r.ossible de

fense as an attempt to prevent or minimize liability. Whereas the above 

represents only a sketchy view of pra:lucts liability law generally, we 

roN will examine in more detail this emerging field of law as it has 

been interpreted and appliffi in Oklamma. 
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CHAPI'ER III 

KIRKLAND V. GENERAL mi'ORS CORP. 

The Supreme Court of Oklahoma adopted strict liability :in tort for 

products liability in the most important case of Kirkland v. General 

1 Motors Corp. But, they chose to call it M:mufacturers' Products Li-

ability irlhich appears to be somewhat of a misnomer s:ince certainly the 

m:mufacturer is not the only potential defendent, just as :in other 

states o Justice Dool:in wrote: 

It was Justice Traynor, who • • • gave this doctrine a 
label "Strict Liability :in Tort," Greerrrnan Vo Yuba, supra; 
this theory or remedy we Y.X)uld adopt for OklahOIIia, but v;o~d 
prefer to call it ''M:mufacturers' Products Liability'.' • .•.• 

Essentially, the version of strict liability :in tort adopted by 

Oklahoma is the Restatement of Torts II, ff 402 A with minor variations. 

This chapter is an attempt to point out the key po:ints of the Kirkland 

decisiono Later chapters represent an attempt to explicate later cases 

that have impacted on and affected Oklahoma's law of products liability. 

Benita Kirkland irlho had been drinking· at the time of the wreck 

claimed iNhe had been :injured men the frontseat of her roarrnate' s new 

car (a 1969 Opal) ir.i'hich she had borrowed, suddenly gave way. She claimed 

that this caused her to fall backward, lose control of the wheel and col

lide head-on with an oncorrdng vehicle after crossing the median of Inter

state 44. 3 At trial Ms. Kirkland testified: 

After I accelerated, I was driving casually along, very slowly, 
down the Skelly By-pass and suddenly the Opal went out of con-

18 



trol on rre. It seemed that I had no support behind me and 
I fell backward and I was looldng at the ceiling and I dig 
not know where I was going. I could not control the car. 

Ms. Kirkland brought suit against the m:mufacturer for breach 

of an implied warranty of fitness. She ma.de no attempt to assert a 

strict tort liability theory, nor did she plead allegations of negli-

gence. General futors entered the seat into evidence and used expert 

testimony to show why the seat was not defective. Also, as an affir

mative defense, General M::>tors alleged assumption of the risk due to 

misuse of the product and contributory negligence, based on driving 
5 

and drinking and excessive speed. 

At the trial level, even though the case was tried only on an im-

plied warranty cause of action, instructions were given to the jury 

tqX>n both assumption of the risk and contributory negligence. The 

jury awarded the defendent the verdict. Ms. Kirkland appealed and 
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the Supreme Court of Okla.h:xna affinned the trial court but chose to re

ly upon the doctrine of Manufacturers 1 Products Liability. The court 

held that the new doctrine would apply to all cases tried subsequent 

to the Kirkland holding and also to cases on appeal where the rights of 
6 

the litigants ~ld not be prejudiced. The Supreme Court found that 

the jury instructions of contributory negligence and assumption of the 

risk were ha:rmless error, although incorrect, since a properly :instructed 

jury could reasonably have fmmd that the plaintiff 1 s drinking either 

constituted misuse of the product or was the sole cause of the accident 

and either of these WJuld be good defenses under Mmufacturers' Products 

Liability. 7 According to Justice DJol:in, in the holding of the Kirkland 

case, 

.AnDng other things, we find (1) that Oklahoma 1 s I1anufacturers 1 



Products Liability substantially tracks the language of 
Restatanent (Second) of Torts, §402 A; (2) that recent 
case law rejecting the requirement that a product be "un
reasonably" dangerous will not be followed; (3) that a 
two-year statute of limitations measur-ed from the date of 
injury applies; ( 4) that the doctrine extends to any user, 
cons'l.llrer, or third party injured as a result of the prod
uct's defect; (5) that a pla:intiff may prove a defect by . 
cirCliDlStantial evidence but that a defendent may rebut the 
inferences so raised by evidence of his due care and qual
ity control; (6) that a pla:intiff may join tvxl or nnre de
fendents but must prove particular individual responsibility 
for the defect unless he can show joint responsibility; (7) 
that neither the defenses of assumption of risk or contrib
utory negligence nor the new comparative negligence statute 
apply to .Manufacturers' Products Liability; and (8) that 
the "defenses" of abnonna.l or misuse of the product and 
what the court galls ''voluntary assumption of a knmi7Il de
fect'' do apply. 

Syllabus 1 of Kirkland states that "One who sells any product 

in a defective condition tm.reasonably dangerous to the user or coo.-

sumer is strictly liable for the physical hann to his person or his 

9 
property caused thereby." Although the n6'l doctrine is called Manu-

facttn"ers' Products Liability, the Supreme Court explicitly stated 

in the decision where the name was "coined" that ''M:mufacturer" was to 

include "processors, assemblers and all other persons similarly situa-

d . . d di . b . 1110 te 1n process1ng an str1 ut1on. 

20 

Syllabus 4 of Kirkland defined "tm.reasonably dangerous" as re

quiring that "the article sold must be dangerous to an extent beyond 

that which w:>uld be contETilplated by the ordinary constmJer who pur-chases 

it, with the ordinary knowledge camon to the coom.mity as to its char

acteristics. "ll This position is essentially that of ccmnent (i) of the 

Restatement of Torts II fr 402 A which asserts that the reasonable con-

surner's expectation is the key to determining whether a product is un-

reasonably dangerous/defective. Corrrrent (i) reads "dangerous to an 

extent beyond that VJhich would be contemplated by the ordinary consumer 
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who purchases it .. "12 

Syllabus 3 of Kirkland describes the elements of the cause of ac-

tion under the new doctrine.. The plaintiff must prove that 

the product was the cause of the injury. .. .. the defect existed 
:in the product at the time it left the control of the manufac
turer, assembler or supplier.. .. .. and the defect ma.de the -grod
uct unreasonably dangerous to the user or his property .. l3 

The Kirkland opinion explicitly refused to adopt recent case law 

that rejected the element of tmreasonably dangerous, e .. g .. , Cronin v. 

1 14 J.B.E. 0 son Corp ••• 

Further, the Kirkland opinion holds that 

The theory of implied warranty for injuries to persona here
tofore existing :in this jurisdiction is merged into the 
theory and doctr:ine of manufacturers' products liability, 
and accept for~ifonn Corrmercial Code application, is no 
longer viable .. 

Also, the court did not discuss disclaimers but quotes Restatement 

of Torts II ~ 402 A, comnent (m), which does not allow disclaimers of 

strict tort .. 16 The court :in Kirkland did not discuss misuse but tv;o 

years later adopted a liberal view of the misuse doctrine :in Fields v. 

Volkswagen ·of .America, ·Inc. 17 Whereas the court in Kirkland did not 

treat the issues of drinking and speeding as foreseeable misuse they 

did so regarding ch-inking in Fields and held that because drinking was 

foreseeable misuse it was no defense where a defect in the vehicle was 

also a cause of plaintiff driver's injuries. 

As roontioned earlier, the Oklahoma comparative negligence doctrinel8 

-was held not applicable to manufacturers' products liability.. The rea

son given by the Kirkland court was that the new doctrine is not to be 

treated like negligence and the statute is limited in its tenns to neg

ligence actions.. But, it seans likely that comparative negligence may 

easily be applied in future Oklahoma cases as it seems the present 
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trend of cases nationally is to apply it, e.g., Dippel v. Sciano,19 

Hagenbuch v. Snap-On Tools ·earp., 20 Butaud v. Suburban :t-hrine, 21 and 

Hopkiris v~ General M::>tors, 22 all of which apply canparative negligence 

to strict tort. Also, see Daly v. General :t-btors, Inc. 23 Further, 

California recently held that "pure" comparative negligence princi

ples apply to a strict tort products liability case. 

The discussion above has primarily been an attempt to discuss the 

major points of the lanclrmrk Kirkland decision. The following chapters 

contain analysis of trend setting post Kirkland decisions and projections 

for the future of Oklahana. 1 s Manufacturers 1 Products Liability law. 

The reader will find the various cases and discussions grouped into 

major problem areas chapter by chapter such as Chapter N ''Proof of 
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CHAP!'ER N 

1HE MEANING OF I 'DEFECI'IVE1 I 

As mentioned earlier in Chapter III, the ·Kirkland court 

defined "defective" as unreasonably dangerous in Restate:nent (Sec-

ond) of Torts ff402 A Cannent (i) language: 

The article sold rrrust be dangerous to an extent beyond 
that which would be contemplated by the ordinary con
sumer who purchases it, with the ordinary knowledge can
man to the community as to its characteristics.l 

By choosing such a definition of defective, the Kirkland court re

fused to foll~v the 1972 decision of the California Suprerre Court in 

· Cronin v. J .B. E. Olson Corp. 2 which rejected the Ji 402 A "unreason

ably dangerous" element and opted for a jury instruction to be phrased 

in tenns of Judge Traynor' s orignial Greemnan tenninology. 3 In 

Cronin, a "safety hasp" made of very porous metal, used to hold bread 

trays in place gave way when the bread truck was involved in an acci-

dent allowing the trays to hit the driver in the back and force him 

through the windshield.4 The California Supreme Court's rejection of 

"unreasonably dangerous" in Cronin has been followed by an appellate 
5 

court in New Jersey in the case of Glass v. Ford Mtr. Co. 

In a scathing criticism of California's rejection of the "unrea-

sonably dangerous" element Dean Keeton claimed that without this ele

m:mt there would be confusion and administrative difficulties. Keeton 

also expressed concern that the ordinary consumer's expectations 

rrdght became too important and could be the exclusive factor to be 

24 



.. 
considered even in a situation -v.;ihere the plaintiff knew of the danger 

and even in cases where the defect \vas not one of manufacturing, but 

one of design. 6 In fact, in two of the earliest product liability 

cases li1. Oklahoma, both decided in the same year and on the same day 

as Kirkland, 1974, it seems the Oklahoma court did just as Keeton 

feared. That is, they may have been led to overemphasize the Comment 

(i) "standard of proof" of defectiveness. Each of these cases, first 

Atkins v. Arlan's Dept. Store, Inc. and then Seay v. General Elevator 

Co. will be discussed below. 

Atkins v. Arlan's Dept. Store (1974) 

In Atkins v. Arlan' s Dept. Store, 7 an action was brought against 
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the manufacturer and the retailer of a lawn dart game, when a minor sus-

tained accidental injuries when he was struck in the eye by a dart 

thrown by another minor. The plaintiff was the minor's father who sued 

individually and as next friend of his son. 8 

Plaintiff proceeded on three legal theories: (1) strict liability 

in tort; (2) breach of warranty; and (3) negligence. The plaintiffs 

alleged that the injured minor was struck in the eye by a lawn dart, 

which is a thirteen inch metal shaft with a sharp protrusion, when an-

other boy threw the dart into a vertical arc approximately ten feet 

high and it fell behind the thrower. The injured youth was hit 1-Jhen 

he looked up in response to a warning. 9 

It was alleged, by the plaintiff, that the lawn dart possessed 

the inherently dangerous capability of penetration of the human body 

and the game was therefore nnsafe for its intended use.10 Thus, the 

plaintiffs argued the defendent manufacturer manufactured and designed 



an inherently dangerous product while at the same tnne expressly and 

impliedly warranting the Lawndart game could be played with safety. 11 

' Also, the defendents either faled to test and discover the dangerous 

properties of the lawn dart or already knew of its danger and failed 

to label the Lawndart game with a warning of such danger. Also, the 

plaintiffs alleged the defendents were negligent in selling the game 

in toy depar1::Iralts as a children's garre. 12 

The trial court sustained the defendents demurrers and dismissed 

the cause of action. On appeal, the Court of Appeals, Division No. 
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2, reversed and remanded whidh led to acceptance of the case before the 

Oklahana Supreme Court. The latter held that the plaintiff-appellant's 

pleadings failed to state a cause of action against the defendents 

since they failed, inter alia, to show that a defect in the design or 

mailUfacture of the dart was the prox:i.ma.te cause of the dart striking 

the injured minor. 13 

In rendering such a holding the court said: 

There are many toys and playthings, perfectly harmless 
and inoffensive in themselves, but whose carm:m use 
can be perverted into a dangerous use or design, and 
there are ver; few of the rmst harmless toys which can
not be used to injure another. The dart's propensities 
to cause unjury is dem::mstrated by the injury sustained 
but the fact that an injury was sustained does not nec
essarily mean that the manufacturer or retailer are li
able for those injuries.l4 

Tl:rus, · in this design defect application of M:mufacturers' Products 

Liability the lawn darts were not detennined to be defectively de

signed because they were not dangerous beyond the extent contemplated 

by the ordinary consuner. This type holding could be also expected 

where a knife, designed to be sharp, cuts a consuner or where a base-

ball bat, designed to be heavy and swung hard, accidentally causes 
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a concussion in a baseball player. 

Seay v. General Elevator Co. (1974) 

In Seay v. General Elevator Co., 15 a design defect case, the 

plaintiff was a 63 year old arthritic lady who was personally in

jured when as an elevator passenger the elevator's outer hallway doors 

closed in an unduly fast manner on her right heel. Plaintiff said 

she was injured when she fell after following the other passenger out 

of the elevator. The evidence did not show she made any attempt to 

stop the elevator from closing on her even though she had ridden the 

same elevator before and had suffered a previous encrnm.ter with the 

doors or similar ones in the same building with no injury in the 

past. Further, a stop button on the elevator that, when pushed, 

VX>uld stop the doors from closing was not used by the plaintiff. She 

also had not attempted to hold the doors apart by pushing upon the 

rubber leading edge of either of the center-closing elevator doors 

(as distinguished from the elevator's outer hallway doors) which con

tained a safety device which would open the doors when the leading 

edge was pushed. The evidence showed others had done this for her in 

the past but that she had not known that it was the rubber edge on 

the inside door that was used to hold the doors open. There was 

no such safety device on the outer elevator hallway doors as is typ

ical with United States manufactured elevator doors. 

Th.e plaintiff alleged a cause of action in 11anufacturers' Prod

ucts Liability against the defendent for failing to design, manufac

ture and install the elevator in a marmer whereby it would be reason

ably fit for the purposes for which it was to be used. (Plaintiff's 
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cause of action against another defendent was based on alleged neg

ligence) o Defendent denied fault in :installation, manufacture and de

sign of the elevator 0 In defense they alleged the negligence of the 

pla:intiff and called such negligence the proximate or contributing 

cause of the accident and :injury 0 That is, defendent clai:rred plain

tiff was negligent :in failing to stop the door with her hand by 

pressing the safety edge of the door and argued she caught her heel 

between the floor of the elevator and floor of the building which 

caused her to fall when she atterrpted to free the heel and shoe. 

Cit:ing Kirkland, the Oklahoma Supreme Court held that the plain

tiff's evidence failed to establish a cause of action in products 

liability aga:inst defendent because the absence of the extra safety 

device on the outer door was not an unreasonably dangerous design to 

the plaintiff if she had used the door in the way it \vas :intended to 

be used.l6 

In each of the above design defect cases, the Oklahoma Supreme 

Court stressed the ordinary consumer' s expectations regarding the 

danger even when it appears obvious the particular plaintiff actually 

had knowledge of the danger. Professor lvfcNichols, :in his camnents on 

the tiD cases above writes 

One hopes that :in future cases the court will not be led 
to overemphasize its Comment (i) standard of proof of de
fectiveness, especially in defective design cases. Narrow-
ly or exclusively applied, the test reduces to this: a 
product which is perhaps still on the market because it 
has not yet been reSt4ated off the shelves or into a dif-
ferent configuration lS not defective simply because ev-
eryone knows it is dangerous. At least some further 
questions ought to be asked in determining whether a prod-
uct like I.awndarts was unreasonably dangerous as marketed. 17 

HcNichols then cites a Texas intennediate appellate court case,l8 

· Metal Window Products Co. v. Magnusen, 19 in which the plaintiff had 
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walked through a patio closed sliding glass door at a cookout. The 

plaintiff had been through the door several times and the same type 

door 'tvas used as a rear door, as it was in this fact pattern, in all 

other apartmmts of the building. At the trial level the plaintiff 

had '0011 on charges of strict liability and negligence theories 

through his claims that the door was defectively designed and mr

keted due to the lack of warnings or decals so people could tell 

when it was closed. The appellate court reversed, holding that the 

door was not unreasonably dangerous as a matter of la-v1. 

1-tNichols cited and quoted from the . above case in introducing 

Dean Keeton's illustration of the type of questions which should be 

asked by the courts and juries in determining the issue as seen in 

cases such as Atkins v. Arlan's Dept. Store and Seay v. General Ele-

. vator Co. In corrmenting on the decision on appeal of Metal Window 

Products Co., Keeton says: 

Three factors were stressed - the utility of transparency, 
the obviousness of the danger, and the ease with which 
users could supply decals to guard against the obvious 
risk involved. The desire for a view, the gracious and 
spacious concept and the feeling that transparency gives 
to being outdoors and yet indoors are aesthetic considera
tions that cause people to want glass doors, even with the 
risk that is inherent in them. I w:>uld hope that deci
sions of this nature will produce instructions to the 
jury asking the jury to make this kind of evaluation of20 
products, and that trials are simplified (thereby). • • 
(Citation omitted.) 

Such camnn sense approach seems to have becane somewhat rrore the 

nonn in later Oklahoma cases. 

Davis v. Fox River Tractor Co. (1975) 

In Davis v. Fox River Tractor Co., 21 a design defect case, the 

plaintiff sued for injuries under Oklahoma's Hanufacturers' Products 
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Liability doctrine when he sustained injuries after slipping off the 

tailgate of a dunp truck while trying to descend from ito He fell 

into an open hopper on a forage blower into mich grain fran the 

tilted truck was being placed so it could be fed into a fan and blow

er. 22 Although the plaintiff's shoes were slippery, he was ex

hausted when the accident happened, and the danger was obviouso The 

Oklahoma District Court and on appeal the United States Court of Ap

peals (lOth Circuit) ruled against the defendent.23 

The defendent was the manufacturer of the forage blower and 

argued on appeal that the trial court had erred in failing and refus

ing to rule that the evidence did not substantiate the tests for 

Restatement (Second) of Torts § 402 Ao 24 Citing Kirkland and the 

Oklah::>ma Supreme Court's anphasis on Cooment (i) of § 402 A the court 

said: 

We are not, of course, saying that a manufacturer is an in
surero •• (3) Is the fact that these defects were obvious 
a factor Which diminishes its legal dangerousness as the 
defendent-appellant contends? If a device is dangerous to 
life and limb to the degree that no arrotmt of care on the 
part of the user can overcome the defect so as to prevent 
injury, the obviousness does not alleviate the danger. 
We have difficulty seeing how the knmvledge of the danger
ousness can alleviate the dangerous condition inasmuch as 
the performance by plaintiff of his assigned tasks subjec
ted him to injury regardless of the care exercised. 

We are of the opinion that the manufacturer cannot 
escape liability by contending that the defect was obvious 
where, as here, knowledge of the highly hazardous condi
tion cannot serve to prezsnt the injury since the plain
tiff-appellee must work. 

The appellate court also held it was not error for the trial 

court to adnit evidence that the plaintiff's employer, after the acci

dent, borrowed a similar machine to finish the plaintiff's job. The 

employer welded a grid onto it to make it safer and the result was not 

a defective machine, ~.Jl:ri.ch the defendent-appellant implied, but one 



which allowed the errployer to load roore than a million pot.mds of 

grain into a silo, despite the inexpensive addition of the safety 

deviceo This court allowed such evidence and held it refuted the 

defendent-appellant' s contention that the machine could not per

fonn if a protective device of such a type with small enough grids 

to prevent injury were usedo In fact, the entire case turned on the 

fact that the hopper did not have a screen on it to prevent persons 

from coming into contact with the augers, within, and incurring in-
26 

jury such as the plaintiff sustainedo The appellate court, after 

examining evidence of plaintiff's mechanical engineer expert witness 

presented at the trial level, said: 

(2) In detennining whether a machine is defective in de
sign, the jury is entitled to weigh the ease of construc
tion of a safety device against the magnitude of threatened 
hann in not constructing ito If the latter is of great 
magnitude and the fonner is relatively inconsequential, the 
trier may detennine that the machine was defectively de
signedo The jury so fmmdo27 

Thus, the lOth Circuit Court affinned the liability of the 

forage machine manufacturer and held that adequate evidence was 

presented showing that a protective shield. on the machine was nec

essary for safety and could be designed and installed without re

ducing the machine's efficiency. The result was a finding of a de

sign defecto Further, the design was still fot.md to be defective 

even though the danger IDuld be obvious to the ordinary conSl.IIrer in 
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a situation where the user is subjected to injury from the dangerous 

condition in perfonning his/her assigned tasks even where utm:>st care 

is usedo 
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Berry v. Eckhardt Porsche Audi, Inc. (1978) 

In Berry v. Eckhardt Porsche Audi, Inc. , 28 the cause of action 

was brought by the acting administrator of the estate of the deceased 

driver of a used car purchased by the deceased one week prior to the 

accident from the defendent-appellee automobile dealer. The plain

tiff contended that if the seat belt warning buzzer had not been dis

cormected when the car was purchased at the time of the accident, the 

deceased, who ultimately took his own life, v;ould have fastened the 

belt and consequently sustained much less serious injuries. 29 

'!he trial court sustained the defendent' s demurrer to the plain

tiff's petition on the grounds it did not state a cause of action. The 

suit was dismissed after the plaintiff chose to stand on his demurrer. 

After the plaintiff appealed the Supreme Court of Oklahoma affi.rrrEd 

the District Court. 

The plaintiff's cause of action was primarily one of negligence 

arguing that the defendent failed to properly inspect the auto before 

it was sold. On appeal the plaintiff-appellant argued his petition 

also stated a cause of action in Manufacturers' Products Liability. 

Citing Kirkland, the court pointed o"ll:t that the decision 

stated that to make the product '\mreasonably" dangerous, 
the defect must have made the product dangerous to an ex
tent beyond that \vhich ~uld be contemplated by the pur
chaser with ordinary knowledge as to its characteristics. 
~.Je do not believe this element was adequately pleaded and 
withou~ such allegation the petition did not state a cause 
of act1on.JO 

Next, the Supreme Court of Oklahmla cited and agreed with :M:rr

shall v •· Ford Motor Company, 414-6 F. 2d 712 (lOth Cir. 1971) , where 

it was argued that Ford should have warned of the consequences of 

nonuse of seat belts. Applying Oklahoma law, the circuit court held 
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that no duty to wam of the consequences of nonuse of seat belts 

could be placed on an automobile rnanufactuer in a day and age men the 

function of seat belts i:s general knowledge. 3l 

Then, they cited Nicholson v~ Tocher 512 P.2d 156 (Okla. 1973) 

mere the court held a defendent is tmder no duty to warn of obvious 

dangers. Tinls, Judge Ibolin held that the plaintiff's allegation 

that the auto was sold with an inoperative seat belt buzzer did not 

state a cause of action in :M:mufacturers' Products Liability or neg~ 

ligence and no waming was needed since the ordinary consumer knows 

the danger of not wearing seat belts and since the product was not 

determined to be tmreasonably dangerous. 

Stucky v. Young Exploration Co. (1978) 

Iri ·StuCky v. YOLi:rig Exploration Co. , 32 Larry Mack Stucky, by and 

through his guardian, Janet Stucky, brought a cause of action in Han

ufacturers 1 Products Liability for personal injuries resulting from an 

accident caused by failure of a steering mechanism. There ~re mul

tiple defendents but the defendent of concem for our purposes was 

International Harvester Company. The plaintiff appealed to the Okla

hona Supreme Court from an order of the trial court which sustained a 

m:>tion for surrrnary jud~ent in favor of defendent International Har-

vester Company, manufacturer of the truck involved in the accident in 

which injuries occurred. 

The Suprane Court of Oklahotm held that the motion for SUil1llarY 

judgtrent by International was properly sustained. Citing Kirkland 

the court said: 

To mintain a cause of action tmder rnanufacturers' product 
liability, the plaintiff must prove the product was the cause 



of the injury, a defect in design or otherwise existed 
in the product at the time it left control of the manufac
turer, and that the defect made the product unreasonably 
dangerous to an extent beyond that which v.:Duld be con
templated by the ordinary consumer who purchases it. 
Ordinarily under ·Kirkland a showing the product was sub-
ject to abnormal use precludes recovery under Restatement 
of Torts 2d § 402 A which requires before liability may 
attach, a product must reach the user or consumer without 
Substantial change in the condition in which it is solcl.:33 

According to the evidence, the truck was eleven years old and 

had 186,000 miles an it at the time of the accident. It had been 

modified twice and routine maintenance and adjust:rrents had been 

34 

made during the past eleven years. The plaintiff admitted the truck 

was regularly overloaded and that such overload:ing caused wear on 

the drag link at the spot where separation ultimately occurred. 

Testimony also showed that the truck was not dangerous when it left 

International's control, which is necessary under Oklahoma's applica

tion of§ 402 A of Restatement (Second) of Torts. Tne IIDdificatians 
34 

and~ and tear from 186,000 miles of use caused the danger. Ac-

cord:ingl y the court said: 

Nearly all autanotive parts subject to friction wear out 
sOIOOtime. The fact a part wears out after 186, 000 miles 
does not evidence that a defect existed when the truck left 
the manufacturer. Pla:intiff submitted no evidence as to 
how long a suspension systan should last with overloading 
present. A manufacturer does not undertake to provide a 
product that will never wear out, particularly if used 
:in a continually abnonnal manner. The doctrine of manufac
turers' products liability cannot be said to require a 
manufacturer to build a failsafe product. 

The cab and chassis of the truck underwent substan
tial change after leaving International's control and ad
mittedly •.• this weakened the evidence fran which an in
ference could be drawn that a defect in the suspension 
system or its design existed, such as would support a find
:ing by a jury the truck was defective when it left Interna
tional's control.35 

Thus, Manufacturers' Products Liability did not apply since the ele-

mznts of such a cause of action were not met. 
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One result of the cases applying Manufacturers' Products Liabil-

ity in Oklahoma is the stress upon the ordinary consumer's expecta-

tions as to the danger of the product. It seems the trend of the 

cases over the past six years has been one of "coom:m sense" in that 

the courts have attempted to deal with the tension which exists be

tween the inherent danger of certain products and the utility of 

such products in the marketplace. 

Smith v. United States Gypsum Co. (1980) 

In Smith v. United States Gypsum Co., 36 the plaintiff in this 

Mmufacturers' Products Liability case was injured in a fire and ex

plosion from vapors anitting from the adhesive he was using while 

paneling his bathroom. Defendents, appellents before the Oklahoma 

Supreme Court, are the manufacturers and distributors of Wal-lite, 

the adhesive product which exploded. The court, in its opinion 

first quoted Kirkland's elements of the prima facie case for Manufac

turers' Products Liability37 stressing that "unreasonably dangerous is 

defined as 'dangerous to an extent beyond that which v.;ould be con

templated by the ordinary consumer who purchases it, \vith the ordinary 

knowledge corrm:m to the carmunity as to its characteristics.'"38 The 

Smith court said: 

There is no question the Wal-lite exploded, probably due to 
ignition of the vapors by the electric fan. But was the 
proximate cause an tmreasonably dangerous product due to de
fective design and inadequate warnings, or was it plaintiff's 
ignoring the warnings on the can? 

If a product is potentially dangerous to consumers, a 
manufacturer is required to give directions or warnings on 
the container as to its use. If these warnings cover all 
foreseeable use and if the product is not unreasonably dan
gerous if the warnings and directions are followed, the 
product may not be defective in this respect. If warnings 
are mclear or inadequate to apprise the consuner of the 



inherent or latent danger, the product may be defective; 
particularly where a manufacturer has reason to anticipate 
danger may result from the use of his product and the prod
uct fails to contain adequate warning of such danger, the 
product is sold in a defective condition. 

Foreseeabiliv; as applied to manufacturers' products 
liability is a narrow issue. A manufacturer IID..lSt anticipate 
all foreseeable uses of his product. In order to escape 
being unreasonably dangerous, a potentially dangerous prod
uct IID..lSt contam or reflect warnings covering all foresee
able uses. These warnings must be readily t.mderstandable 
and make the product safe. Foreseeability as used here is 
not to be confused with foreseeability involved in45he con
cept of prox::ima.te cause under a negligence theory. 

The Oklahoma Supreme Court affirmed the lower court~ decision 

because they fot.md there was sufficient evidence that the warnings 

36 

on the Wal-lite did not prevent the product from being unreasonably 

dangerous and because the use of the product by the plaintiff was one 

that the defendent could reasonably foresee and therefore does not 
u . . 

qualify as the defense of ''misuse for an unforeseeable purpose" which 

is a defense under Manufacturers' Products Liability. 
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CHAPI'ER v 

P:rroF OF DEFECI' 

BrCMn v. Ford Motor Co. (197 4} 

Brown v. Ford .~tor Co.lwas an action for wrongful death brought 

against a pickup manufacturer originally in state court, but rerroved 

to federal court. The court of Appeals held that no liability could 

be imposed on the manufacturer based on a claim that a defective meche 

anism caused the deceased to fall to the ground and sustain a fatal head 

injury. The plaintiff was Geneva Brown, wife of the deceased. The 

· c:::anplaint alleges the deceased was attempting to step up on the tail-

gate of a pickup and the tailgate came unlatched and the deceased was 

thrCMn to the ground. The result was that the deceased sustained in

juries to his head causing his eventual death. 2 Plaintiff's claim was 

that the tailgate's locking device was defectively manufactured and 

installed, constituting a breach of implied warranty of fitness. In 

holding for the defendent manufacturer on appeal before the United 

States Court of Appeals (lOth Circuit), the court held, 

'lb recover, appellant must present evidence that the tailgate 
was defective when manufactured, that such defect rendered 
the tailgate unsafe for its intended use, and that the defect
ive tailgate proximately caused the deceased's injuries. The 
record before us, however, discloses that no genuine issue 
exists on any of the material facts. He believe sumna.:ry judge,.. 
rnent is proper here.3 

39 
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- · Gates v. Ford Motor Co. (1974) 

In Gates v. Ford ~btor Co. 1
4 before the United States Court of 

Appeals (lOth Circuit) the plaintiff-appellant Patricia Gates brought 

suit against appellee Ford Motor Company for personal injury and wrong-

ful death of of her husband, The plaintiff's claim was that the tract-

or was defectively designed., constituting negli~ence, strict liability 

and a breach of implied warranty of fitness and resulting in personal 

injury and wrongful death and personal injUDJ of her husband.s 

After o::msidering the facts, such as the age of the tractor, at 

least 23 years of age, the changing ownership and any modifactions, 

the court held that no defect was proved as a matter of law just because 

the tractor overturned. and killed. the operator. Thus, the rule of law 

frc:m this case is that proof of injury is not proof of defect. The 

court said 

To recover, appellant necessarily must establish that the 
tractor was defective when manufactured., that such defect 
rendered. the tractor unsafe for its intended use, and that 
~~ d~fec~ive tractor proxirra.tely caused. the deceased's 
J.n]urJ.es. 

The court came to no such conclusion. 

· Northrip v~ Montgomery War4 & Co. (1974) 

In Northrip v. M::mtgomery Ward & Co. 1 7 the plaintiff brought an 

action against the seller and manufacturer for damages allegedly result-

ing from the explosion of a battery which destroyed and damaged the pur-

chaser's equipnent. The plaintiff alleged that as he tapped lightly on 

the cables, the battery exploded, causing a fire that destroyed. and dam-

aged his equipnent. The District Court, Atoka County, entered surrmary 

judgment for the defendent and the buyer appealed.. Justice Doolin, for 
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the Oklahorra Supreme Court, reversed and rem:mded holding that material 

issues of fact existed as to negligent or defective construction of 

the battery. A key point of this appeal was that strict liability, 

adopted in Oklahoma in 1974, was not available to the buyer in his act-

ion against the manufacturer and seller of a battery which allegedly ex-

ploded, caused a fire, and destroyed and damaged the buyer 1 s equipment 

in 1969. 8 

· Green v. Safeway Stores, Inc. (1975) 

In Green v. Safeway Stores, Inc., 9 the plaintiff brought an action 

against the owner of a store to recover for injuries suffered when a 

soft drink she had purchased at the store exploded. After the District 

Court rendered jugment for the plaintiff , the store. owner appealed to 

the Court of Appeals, Division No. 2 which affirmed. The store owner 

brought certiorari and Justice Irwin of the Oklahoma Supreme Court re-

versed both the trial court and the court of appeals. 

Although the trial occurred before Kirkland, Kirkland was prospect-

ive and referred to by the Supreme Court in this case in response to ap-

pellee 1 s brief where she claimed that in view of the pleadings and evi-

dence the rules set forth in Kirkland were applicable. The Supreme 

Court found no reason v1hy Kirkland should not be dispositive of the 

appea1. 10 In a sanewhat confusing dissent, Vice Chief Justice Hodges 

said 

• • , the carton was not introduced, and that the record is 
barren of any evidence that the bottle fell out of the car
ton because of any defective condition. Although the opinion 
cites Kirkland .•. it declined to apply Kirkland as authority 
for proof of a defect by circumstantial evidence •... Under 
the strict liability theory, plaintiff need only show that 
the defect existed at the time of sale and delivery and that 



no substantial change occurrEd. thereafter. 'lhe object of the 
proof is the same as in "res ipsa lcx.:rui tur" and the methods 
of proof are similar. There is no indication that the questions 
of circumstantial evidence and inferences from the facts are to 
be dealt with in any n:atter different from negligence. Ha.vever, 

· · the inferences fran circumstantial evidence which are the core 
of the doctrine of .res ipsa loquitur are no less applicable to 
strict liability .li~. _ _..;;;.. ______ _ 

Again referring to Kirkland later in the dissent, Justice Hodges said 

"The court specifically decreed that the adoption of such remedy does 

mt infer that proof of the injury is proof of the defect or raise any 

presumption of a defective article or shift the burden to the defend-

ent.nl2 

Kimbrell v. Zenith Radio Corp. (1976) 

In Kimbrell v. Zenith Radio Corp., 13a Manufacturers' Products 

Liability action was brought by a home a.vner and her insurer against 

the rranufacturer of a television set which was allegedly defective .. 

in design, material and workmanship and allegedly was the cause of 

extensive fire damage to the plaintiff's home. At the conclusion of 
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the plaintiff 1 s case, the trial court sustainEd. the defendent-appellee 1 s 

demurrer to the evidence. On appeal the Suprerre Court of Oklahcma. 

affirmed the trial court ruling that the evidence failed to trace the 

alleged defect to the manufacturer14 which is of oourse a necessary 

element for the prin:a facie case of :Manufacturers' Products Liability. 

The fire in question occurred on February 8, 1973, and other 

evidence at trial showed the television was purchased sometime 

between 1960 and 1965. Also, it was shown that certain repair work 

had been cbne, sane professionally and some by the plaintiff's 

father, during the years since the television was bought.15 

Referring to the elerrents of the prima facie case for 
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M:mufacturers 1 Prcxlucts Liability as set forth in Kirkland: "Plaintiff 

must prove that the defect existed in the prcrluct if the action is 

against the manufacturer, at the time the product left the manufacturer 1 s 

possession and oontrol"16 the court said 

The evidence at the trial was sufficient to enable the jury 
to find that a defect in the television was the cause of the 
fire, in that the television set with its defect was dangerous 
to an extent beyond which an ordinary oonsumer with oommon 
knCMledge could contemplate. 

The evidence did not, however, so clearly establish 
that the defective, crimped wire existed in the television 
set at the time the television left the manufacturer.l7 

Quoting from Kirkland once nore 

Although the manufacturers 1 products liability for injuries 
caused by defective products described in this opinion is 
neither grounded in negligence or breach of implied 
warranty, resp::>nsibility for the defect must still be traced 
to the proper Defendent.lB 

Thus the Oklahoma Supreme Court held that the trial oourt 1 s action sus-

taining the denrurrer to the evidence was proper since the defect was 

not traced to the defend.ent-manufacturer- a necessity in Oklahcma 1 s 

. application of Restatenent (Seoond) of Torts .§" 402A. 

Mbor v. Babbit Prod. Inc. (1978) 

In M:>or v. Babbit Prod. Inc. 19 the plaintiff sued for personal 

injuries to her face and eyes which she received resulting fran the 

explosion of a can of Acme Chlorinated Lime, a cleaning canp::>und. 

Plaintiff alleged negligence, implied warranty and strict liability 

in tort. The defendents noved for the plaintiff to produce the can 

she clairred had explcxle:i or in the alternative for dismissal. It 

was beyond the capability of the plaintiff to produce the can because 

the testing company she had delivered the can to had inadvertently 

misplaced, destroyed or lost it. 20 Nevertheless, the trial oourt 



dismissed the action. 

'lbe plaintiff then appealed to the Supreme Court of Oklahoma 

arguing that she should be perrni tted to prove her case without 

production of the can citing ~kland for the prop:>sition that a 

44 

defect in a product may be proved by circumstantial evidence. 21 'Ihe 

rourt cites the United States Suprerre Court case of Societe 

Internationale, Etc. v. Rogers, 357 u.s. 197, 78 S. Ct. 1087, 2 L. Ed. 

1255 (1958) where, as in this case, the Court issued a pretrial pro

duction order to present the evidence and through no fault, will fullness 

or bad faith of the plaintiff there was an inability to canpl y. 'Ihe 

Oklahana Suprerre Court in Moor adopted the test of Rule 37 of the 

Federal Rules of Procedure 28 u.s.c.A. as interpreted in Societe. 

According to the Oklahana Supreme Court "OUr disrove:ry statutes 12 0. S. 

1971 § § 548, 549 are similar to Rule 37 of Federal Rules of Civil 

Prccedure 28 u.s.C.A." The test referred to above, and as it applied to 

this topic, essentially is that circumstantial evidence may be enough 

for a Manufacturers' Products Liability cause of action when it has 

been shown that failure to produce the actual evidence of the defective 

product has been due to inability, and not to will fullness, any fault 

of the plaintiff or bad faith, 

Randolph v. Collectrarnatic, Inc. (1979) 

In Randolph v. Collectramatic, Inc. 23 the plaintiff filed an 

action in state rourt seeking damages from Collectrarnatic for injuries 

he allegedly sustainffi while cooking with a pressure cooker which 

explodffi and which was manufactured by defendent. Randolph, the plaintiff, 

argued the cooker was defectively designed and unreasonably dangerous 



since it lacked proper warning devices and safety characteristics. 

'Ihe complaint also stated causes of action in negligence, warranty, 
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arrl res ipsa loquitur. 24 However, the defendents succeeded in changing 

the trial to the United States District Court for the Eastern District 

of Oklahoma. There, Randolph abandoned his negligence claims and 

chose to proceed to trial on the theory of Manufacturers' Products 

Liability. 25 After a directed verdict for Collectramatic, Randolph 

appealed to the U.S. Court of Appeals (lOth Circuit). 

The directed verdict was affinned by the u.s. Court of Appeals 

(lOth Circuit) on the basis that plaintiff's testirrony as to the 

defective design of the product should have properly been excluded by 

the trial court and that opinion testim:my was rot satisfactory to 

prove a defect. Rarrlolph argued that, despite his excluded testim:my 

and his lack of expert witnesses, the introduction of the pressure 

cooker along with the explosion, provided sufficient evidence of a 

dangerous and defective prOduct. The court cited Kirkland which reads: 

"the mere happening of an accident raises m prestmtption of· negligence 

on the part of the defendent. Nor does it raise any presumption of 

defectiveness in the article involved in the accident. n26 

Thus, Oklahoma's Manufacturers' Products Liability law essentially 

follows the Restatement (Second) of 'Ibrts § 402A with regard to "proof 

of defect." Circumstantial evidence will be allowed to show '~proof of 

defect" when through m willful misconduct of the plaintiff but through 

simple inability, the "defective" product cannot be produced at trial. 
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CHAPTER VI 

'IHE Ul:~VOID!\BLY UNSAFE PRODUCT 

AND DUlY TO WARN 

Cunningham v. Charles Pfizer & Coo (1975) 

The plaintiff in Cunningham v. Charles Prizer & Co. 1 was 15 years 

old whe he contracted polio after ingesting an oral polio vaccine. He 

subsequently brought suit against the manufacturer and the District 

Court, Tulsa Cotmty, entered judgment on a jury verdict for $340,000. 

The manufacturer appealed and the Oklahorm Supreme Court reversed 

and remanded with instructions. 2 

The plaintiff's theory in the trial court was that the defendent 

had failed to warn him or his parents of the risk of contracting polio 

from the vaccine. He argued that the failure to warn rendered the 

defendent liable for all resulting clarmges fran the vaccine. 3 The de

fendent' s theory in the trial court was, arrong several, that there 

was not duty to warn ultimate consumers of risks involved in taking the 

vaccine, but only a duty to warn me:nbers of the medical society spon-
4 

soring the program. 

The Oklahoma. Supreme Court concluded the principles entmciated in 

· Kirkland were applicable to this appeal5 and then referred to Conment 
6 

(k) of the Restatement (Second) of Torts .ff 402 A: 

k. Unavoidably tmsafe ~oducts 
There are sorre pro cts Which, in the present state of 

human knowledge, are quite incapable of being rrade safe for 
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their intended and ordinary use. These are especially corrm::m 
in the field of drugs. • • Such a product, properly prepared, 
and accompanied by proper directions and warning, is not de
fective nor is it tmreasonably dangerous. The same is true 
of m:m.y other durgs, vaccines, and the like, m:my of which 
for this very reason cannot legally be sold except to physi
cians, or tmder the prescription of physician .• 0 The sel
ler of such products, again with the qualification that they 
are proper 1 y prepared and marketed, and proper warning is 
given, where the situation calls for it, is not to be held 
to strict liability for tmfortunate consequences attending 
their use rrerely because he has tmdertaken to supply the pub
lic with an apparently useful and desirable product, attended 
with a known but apparently reasonable risk. 
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The court cites several cases, e.g., Da:vis v. Wyeth laboratories, Inc., 

9 Cir. , 399 F. 2d 121, where i 402 A Comnent (k) has been construed to 

mean a drug m:m.ufacturer, in certain circumstances, has a duty to en-

sure consumers are warned of known risks involved in taking a drug. 

When this duty is not fulfilled the drug is rendered defective. 7 

Th.en the court said: ". 0 • if a duty to warn existed in the present 

case, ~ve conclude plaintiff was not required to establish the vaccine 
- 8 

was otherwise defective." 

Thus, even if "tmavoidably unsafe" as a product, Sabine Polio vac

cine could be "defective" if the manufacturer failed in its duty to 

wam of the danger. The duty extended beyond warning the medical so-

ciety which sponsored the 1963 Tulsa ma.ss inmunization program. Th.e 

duty to warn extended to the plaintiff user. But, a new trial was 

ordered by the Oklahoma Supreme Court because Oklahana was a state 

\Jhere polio had reached epidemic proportions in years prior to 1963 

and there had been 12 cases in Tulsa, alone, in 19620 9 Based on these 

facts the court held there was sufficient evidence to overcome are-

buttable presumption that the plaintiff and his parents w::>uld have 

heeded any warning which might have been given. 10 



lhe rule of law which emanated from this case as presented by 

the cotn:'t was 

the test applied should be an objective test, i.e., in 
light of all circumstances existing on the date plain
tiff took the vaccine, v.uuld a reasonably prudent per
son in plaintiff's position have refused the vaccine 
if adequate warning of risks had been given.ll 
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CHAPl'ER VII 

EXTENSIONS OF .MANUFACI'URERS 1 PRODUCTS LIABJLITY 

Since the Kirkland decision, the court has extended the Manufacturers 1 

Products Liability doctrine to allav a cause of action by the "bystander" 

plaintiff and the lessee who sues a cormnercial lessor. Three landmark 

cases are discussed below. 

Mbss v. Polyco, Inc. (1974) 

In M:>ss v. Polyco1 an action based on warranty, the plaintiff 

wife sued to recover for personal injuries sustained when a plastic 

rontainer of VIP SUper Drain spilled its contents on her body while in 

the bathroom of a steak house where she was a custcmer. Her husband 

sued for lack of ronsortium. 2 According to the facts of the case, the 

container was on a shelf in the bathroom and sa:nehav became dislodged. 

'Ihe plaintiffs argued that the container and its cap were defectively 

constructed by the defendent manufacturer and supplier of the article. 

'Ihe plaintiffs also contended that the defendents had warranted and 

represented to the plaintiffs that the cap and container were proper 

for the use intended for thEm. 3 

Because the plaintiffs did not file their suit until 28 m::mths after 

the. injury occurred, each court level, including the Oklahoma SuprEme 

Court, dealt in some detail with the issue of statute of limitations. 4 
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In barring the cause of action due to the "running" of the two year 

statute of limitations, Justice Lavender of the Oklahoma. SUpreme Court 

said, 

We are of the viav that the trial court's apparent conclusion 
that this action is not one arising up::m contract but is one 
baseil. upon an alleged tortious wrong comni tted by the , !. 
defendents is correct, and that the two year statute of 
limitations bars the action. 

We are aware, of course, that when the Court of Appeals 
opinion was written that court did not have before it our 
opinion in Kirkland v. General Motors, Corp. • . • We 
there stated that alleg-ations similar to those nade by the 
plaintiff appellants of "breach of implied warranty of 
fitness" alleged a cause5of action in Hanufacturers' 
Products Liability • • . 

Justice Lavender then proceeded to write 

We row point out that the plaintiff, Mr:'s. M:>ss, was neither 
a user nor consumer of the allegedly defective product so 
as to cane within the special liability of seller provision 
in .J 402A of the Restatement of 'Ibrts, 2d. Instead she 
was in the general category of a bystander. In Kirkland 
v. General M:>tors Corp., supra, we recognized that the 
doctrine of :Manufacturers' Products Liability should extend 
to any third party injured as a result of the defect in the 
product. See Syllabi 10 thereof. However, the plaintiff 
there was a user, and we nav nake it clear that the doctrine 
also applies to bystanders. 6 
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'lllus, the supre:me court reverseil. the court of appeals and reinstateil. 

the trial court's judgement. 7 Therefore, for these particular plaintiffs 

there was no recovery because they waited too long to sue. However, the 

bystander has been afforded the same protection as the consumer or user 

urrler :Manufacturers' Products Liability ever since. 

Coleman v. Hertz Corp,, (Okla. App. Div, 2 1975) 

In Colernan v. Hertz Corp. , 8 M.anufa ct.urers' Products Liability was 

extended and applied against the corrmercial lessor of a milk truck where 

wheels fell off causing an accident in which the employee driver of the 
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lessee was injured. The plaintiff driver brought a cause of action for 

breach of implied warranty and in accord with a jury verdict, judgement 

was entered for the plaintiff. The truck rental agency appealed and the 

Court of Appeals affirmed the trial court's decision. In the written 

opinion Justice Brightmire said 

NJtwithstand.ing the restrictive nanenclature adopted, Kirkland 
projects a philosophy and spirit broad enough to be consistent 
with the extension of the strict liability doctrine to all 
commercial suppliers--such as the truck leasing canpany here-
where no sale is involved. We hold that it does and. here is 
why. 

Throughout Kirkland. are various references to the public policy 
und.erlying it--a policy which applies with ~1 reason to the 
truck leasing operation of Hertz here .•• 9 

The public policy referred to is that the responsibility for losses caused 

by defective articles should be borne by those who are rrost able to control 

the danger or make an equitable distribution of losses of and when they 

cccur.lO 

Justice Brightrnire then stated, "While Kirkland delivered the new-

born strict liability principle fran its corrrron law womb in this state 

it did mt sever the offspring's umbilical cord from its maternal attach-

TIE11t--the law of sales. This bit of legal surgery we perform in this 

case consonant with the humane aspects of Kirkland."ll 

E. Dewberry v, G. I..a£ollette and M. Lafollette, 
d/b/a/ University Mobile Homes (1979)12 

In :pE:wberry the plaintiff was serio:usly injured when the stairs. 

which accnmpanied a leased nobile hone collapsed. The plaintiff brought 

a cause of action in Manufacturers' Products Liability.13 The trial 

court sustained the defendents' demurrer to the plaintiff's petition for 

failure to state a cause of action. On appeal the Oklahom Supreme 



Court reversed. and renandec1. 14 Citing Kirkland Justice Doolin said, 

·"The :rx>licy of strict liability in tort defined in M:mufacturers 1 

Products Liability • • • extends its protection to any person using the 

defective product for its intended. purpose. This v.uuld include the 

present plaintiff."15 

Quoting fran Francioni v. Gibsonia Truck Corp., 16 a 1977 

Pennsylvania Suprerre Court case, Justice Ibolin said 

All (foregoing decisions) have premised. their holdings on these 
pertinent factors: (1) In SOlt'e instances the lessor, like 
the seller, may be the only member of the marketing chain 
available to the injured. plaintiff for redress, (2) A.s in the 
case of the seller, irrq;osi tion of strict liability upon the 
lessor serves as an incentive to safety; (3) The lessor will 
be in a better position than the consumer to prevent the 
circulation of defective produ:::ts; and (4) The lessor can 
distribute the rost of rompensating for injuries resulting 
fran defects by charging for it in his business, i.e., by 
adjustment of the rental terms. We find the reasoning of 
these opinions to be highly persuasive and hold that all sup
pliers of products engaged in the business of supplying 
products for use or consumption by the public are subject to 
strict liability for injuries caused by '"defective condition 
unreasonably dangerous to the user or consumer or his property." 

We adopt this reasoning, finding it to be in line with the 
public policy of this state as espoused. in Kirkland. We 
perceive no substantial difference between sellers of personal 
property and non-sellers of personal property such as lessors. 
In each instance the seller or lessor places an article in 
the stream of canrne19e; it makes no difference that lessor 
has retained title. 

Thus, Manufacturers 1 Products Liability has been e:xl::.endecl to both 

bystanders and lessors of products. Each of these extensions make 

recovery easier for injured. plaintiffs and increase the likelihcx:Xl of 

expensive lawsuits and settlements for business and industry. 
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CHAPTER VIII 

Sillt1ARY AND CONCLUSIONS 

The year 1974 was an important one for business, business educa

tors and consumers in the state of Oklahoma. It was that year the Ok

lahoma Supreme Court decided the landmark case of Kirkland v o General 

Motors. In Kirkland, the court chose to name Oklah.om:!.' s products li

ability law ''M:mufacturers' Products Liability." 

Essentially, the Oklahoma law on this subject is the Restatement 

(Second) of Torts, § 402 A version of strict liability in tort with 

perhaps a trore restrictive plaintiff's conduct defense (i.e. , "as

sumption of the risk of known defect") • Given a certain fact pattern 

both negligence and M:mufacturers' Products Liability may be pleaded 

as separate causes of action. But, implied warranty as a cause of ac

tion is no longer available except to the extent the UCC applies, due 

to its merger with M.mufacturers' Products Liability. 

Cases appearing after the. Kirkland decision extend the doctrine to 

bystanders but restrict the application of the UCC to persons specifi

cally named as beneficiaries of Code warranties in UCC § 2-318. Manu

facturers' Products Liability doctrine was held to apply prospectively 

to all cases to be tried after the Kirkland m:mdate issued and may 

be applied :in cases on appeal ''where it ~uld not prejudice the rights 

·of the litigants." As shown :in the preceeding chapters, a fairly large 

number of Oklahorna cases have been affected by this landrrark case 
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; 

which has had a tremendous impact not only for consurrers who now 

have a greater potential chance for recovery, but to businesses 

large and small who now nust, nnre than ever, take precautions against 

possible products liability actions in this state. To provide an 

tmderstanding of this decision and its ramifications has been the 

primary concern of this research effort. The findings and conclusions 

should be studied and understood by business and consumer educators, 

business and law students, and particularly personnel presently em

ployed in the fields of marketing, manufacturing and const.nner affairs. 

Whereas strict liability in Oklahoma had earlier applied in cases 

of wild animals, abnormally dangerous activities and so on, Kirkland 

extended such treatment to the ''manufactLrrers" of unreasonably danger

ous products. '~1anufacturer" was defined to include "processors, as

semblers and all other persons similarly situated in processing and 

distribution." The Kirkland court explicitly refused to adopt the 

California position of Ctonin v~ J.B.E. Olson Corp. which rejected the 

element of "unreasonably dangerous." The plaintiff tiruSt prove the ar

ticle sold was dangerous to an extent beyond that contemplated by the 

ordinary consumer who buys it. The ordinary knowledge COIIIIDn to the 

community as to its characteristics is the key to understanding what 

Kirkland meant by "unreasonably dangerous." In addition, the defect 

had to have ma.de the product unreasonably dangerous to the user or his 

property. Also, the plaintiff must prove that the product was a cause 

of the injury, not "the cause" as the Court originally wrote, and that 

the defect existed in the product at the time it left the control of 

the manufacturer, supplier or assembler. 

The plaintiff must prove a defect existed, but ma.y do so by 



circtUllStantial evidence. The defendent IIE.y rebut inferences by evi

dence of his care and quality control. 
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Further, the Kirkland opinion held that the two year tort statute 

of limitations measured from the date of injury applies to Manufactur

ers 1 Products Liability. Although the Kirkland opinion did not dis

cuss disclaimers it quotes Comnent (m) of Restatement (Second) of Torts 

§' 402 A which does not allow disclaimers of strict tort. 

The "defense" of abnonnal or misuse of the product and what the 

Kirkland court called 'voluntary assumption of the risk of a known de

fect" are applicable. But, the defenses of contributory negligence and 

assumption of the risk used in the common law sense in negligence ac

tions do_. not apply to Ha.nufacturers' Products Liability, nor does 

the defense of lack of privity. 

Although the Kirkland court did not discuss misuse, they adopted 

a liberal view of misuse in Fields v. Volkswagen of .America, Inc. , 555 

P .2d 48 (Okla. 1976). And, the comparative negligence doctrine as seen 

in 23 0. S. y § 11 & 12 does not apply to l1anufacturers 1 Products Liabil

ity because the Kirkland court held that the new doctrine is not to be 

treated like negligence and 23 O.S. ~~ 11 & 12 is limited only to neg

ligence causes of action. 

Post Kirkland Manufacturers' Products Liability decisions have 

consistently cited and affinned the above stated rules set forth in 

· Kirkland. And, in Coleman v. Hertz Corp. 534 P .2d 940 (Okla • .App. Div. 

2 1975) the Manufacturers' Products Liability doctrine was extended 

to commercial lessors. The decision in 11Jss v. Polyco. Inc., 522 P.2d 

622 (1974) stated that Manufacturers' Products Liability applies to 

bystanders. 
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To conclude, Hanufacturers' Products Liability in Oklah.arm. is 

essentially an adoption of strict liability in tort as seen in the 

Restatanent (Second) of Torts § 402 A. This aooption first occurred 

in the landmark case of Kirkland v. General Motors (1974). Later 

cases have affinned Kirkland and ma.de certain extensions, e.g., to 

canrercial lessors. 
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