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PREFACE

Thé théory of natural seléction as elaborated by Charles Darwin

. (1809-1881) hadva monumental influence on the dévelopment of philosophy
in the nineteenth and twéntieth centuries. Darwin postulated that all
species and races were derived from a primifive and common ancestor.
Darwin believed that variations had arisen as aﬁnatural product of re-
production and the varieties which could survive best in their naﬁural
environment would continue to exist and change. The variations which
lived made up the extant species, while those variations which were less
successful in adapting to their environment became extinct. The idea
that organisms in response tb natural laws confinued to change and
become more specialized and advanced appealed to mahy English Victoriéhs.
So influential was Darwin's theory of biological progress by the
.mechanism of natural selection that a social philosophy was derived

from the biological theory. One of the.most importént members of the
sociai;Darwinist‘school of philosophy was the English naturalist Fraﬁcis
Gaiton (1822—1911). Galton reconciled the Darwinian version of the pro-
cess of speciation with the ancient concept of selective breeding of human
beings. The result of this synthesis was the idea that man could re-
.place natﬁre as the ageﬁt of selection in speciation. Man it was
theorized could rapidly accelerate the selection process because he was |
guided by reason and purposé as opposed to nature which was directed

only by random chance. This social philosophy termed by Galton
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"eugenics" had its foundations in’England, but its most dynamic
application waé made in the United States: sterilization. The idea of
selective breeding of the human race was complementary to the American
progressive ideology.

State sterilization programs were an important and significant
part of the American eugenics movement in the twentieth century. The
sterilization movement differed from most other programs of the eugen-
ics movement in that it frequently called for compulsory measures. The
movement in method and purpose adapted'little to the changing times of
the twentieth century. The sterilization controversy was an absorbing
struggle between the idea that the state should have great povers, which
was popular in the progressive era, and that of the rights nf indivi-
duals, a concept which was very strong in the 1920s and 1930s. The
sterilization movement essentially entered the decade of the 1930s
nnchanged from the previous three decades. However, a number of im-
portant events occurred in the 1930s which affected the status of
compulsory sterilization as it was perceived by the movement's closest
observers, the professions which were directly related to the implemen-
tatlon of such a policy. The depression of 1929 served to chéllenge
the naturalist.tenet that biological worth was determinable by observ-
ing social and economic status. With over seven million American
workers out of work during the depression, the idea that money and
position dictate worth was unacceptable to many. Dedicated advocates
of human steriligation were reaffirmed in their belief that human value
was indicated by economic level, by the massive unemployment which
resulted from the depression of 1929. Americans were also challenged

in their positive attitudes toward strong govermment by the rise of a
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totalitarian state in Germany after 1933. The sterilization program

was directly affected by the rise of fascism in Germany because one of
the principal doctrines of the new German government was a program of
sterilization of those whom it considered to be unfit. As the 1930s
progressed and the abuse of the Nazl sterilization laws increased in
intensity, many professionals repudiated the movement. The eugenics

and sterilization movements never had great public support, but were
dominated and supported by members of various professions or expert
eugenists. The support of the experts, either of reformers with no par-
ticular vocational skill but dedicated tb imprd;ing the human'species by
sterilization or of those who were members of various professions, was
critical to the success of the American sterilization movement. The
1930s have been passed .over by historians as a time when American
professionals repudiated the eugenics and sterilization movements;
however, the reaction of educated Americans was much more subtle and
complex than is usually asserted.

The eugenics and sterilization movements were dominated by éxperts,
and to a certain degree so were opposing movements., It is therefore
logical-tp look at the responses of the professions to American
sterilization programs.
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Drs. Alexander M. Ospovat, George F. Jewsbury, and Bernard W. Eissen-
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CHAPTER T
INTRODUCTION

In the late 1920s and early 1930s several events occurred which
helped to bring about a revival in the human steriligzation movement in
the United States. First, in 1927 the Supreme Court case of Buck v.
Bell was resolved, and for the first time £he highest federal court in
the United States gave its sanction to a sterilization statute.l This
affirmation of the principle of steriligzation legislation was seen by
many advocates as the beginning of a new age of racial betterment in the
United States. Within the four years ﬁhich followed the Supreme Court's

decision of Buck v. Bell five states, Mississippi, West Virginia, Ari-

zona, Vermont, and Oklahoma, enacted their first human sterilization
statutes. In those same years ten‘states modified their laws to corre-
spond to the model law of Virginia, and the laws which had seldom béen
onforéed during the 1920s began to be enforced relatively stringently.2
Another stimulus occurfed during the late 1920s and early 1930s
when a number of foreign nations and provinces enacted sterilization
laws. Uﬁtil the late 1920s the United States Bad stood alone. as the
pioneer in eugenics and sterilization legislation. The Canadian pro-
vinces of Alberta and British Columbia passed compulsory sterilization
laws respectively in 1928 and 1933; Denmark passed a similar law in
1928y and the other Scandinavian countries followed Denmark's example

3

within a few yearé. The advocates of eugenics in the United States



looked with enthusiasm upon the massive sterilization law enacted by the
Third Reich on January 1, 1934.

A third developement was the founding of the Human Betterment
Foﬁndation by Ezra S. Goéney, a businessman and philanthropist, in 1928.
Gosney endowed the Foundation to study £he approximately 6,000 sterili-
zation operations which had been performed in California under the 1913,
1916, and 1917 statutes. The foundation»employéd one of the country's
most active and important eugenics popularizers, Paul Popence. Popenoe
produced about fwenty papers on the California steriligzation program,
with the Foundation's help, between the years 1927 and 1930.4 The papers
reported that sterilization had been of‘benefit not only to the state
of California but also to the individuals sterilized under the state
laws.,

| These thfee events brought abbut a renewed zeal within the ranks of
the American sterilization movement. This new determination resulted
in a decade of intense struggle by the movement for the support of the
profeésions and the public.

Eugenics, as a movement, always depended upon experts and
professionals; the movement was never a popular public cause.5» The
1920s had been a critical time for eugenics and especially the sterili-
zdtion movement, for it was during this period that some scientific
suppoft was lost to the movement. New discoveries in genetics and the
increasing racistitone of the‘eugenics propaganda caused many scientists
to renounce and desert the eugenics movement.é Because of theldesertion
of scientists, the»late 1920s and 1930s was a period of little profes-
sional support for eugenics. In addition to the professional attrition

which affected the eugenics movement in general, the sterilization



movement had never elicited the whole-hearted support froh the eugenics
movement that other race improvement programs did; Because of the loss
of professional support for both the eugenics movement and the human
sterilization movement, and a lack of public support, the sterilizatiqn
movemenﬁ in the 1930s increasingly became a movement of dedicated
professionals.

Support from specialists and technical experts has always been
essenﬁial for the success of any program which rests upon a scientific
foundation. Therefore it is essential tovany understanding of the last
active decade of the American‘sterilizatioﬁ movément to appreciate pro-
fessional attitudes toward that movement. Knowledge about disposition
of America's professional communities concerning the sterilization move-
ment will expand the explanation of the decay of a movement which entered
the decade of the 1930s in‘an unsurpassed state of confidence and gzeal.
The occupations br professions which are dealt with in this study were
those which were critical to the successful functioning and execution of
sterilization laws in the United Statesf The eugenists' position is of
course important to any understanding of the reaction of the professions,
for it is the purpose of the eugenist to translate and edit scientific
data into templates to be applied to society. It was the programs and
ideas of the eugenists to which the professions wére reacting. The
reaction of the legai and juridical profession was critical to the suc-
cess of the American sterilization program because it was the lawyer
and the judge who were responsible for testing and~evaluating the laws
respectively. It was also up to the lawyer, after the law had been
declared constitutional, to apply the law to the various types of the

"unfit" in society. The members of the medical community were of
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oﬁvious importance to the movement because it waé they who selected and
evaluated who was to be subjected to the sterilization statutes. It was
also the physician who was responsible for carrying out the boards' deci-
sions to steriligze the individual. In formation of public and
professional attitudes toward sterilization, the opinions expressed by
scientists were of critical importance. To a large degree it was the
arguments of the scientists which counteracted the céntentions and propa-
ganda of the eugenists in the struggle for the sterilization of the
nation's unfit population. The penologists and corrections experts were
also a significant force in the~battle for humah sterilization.

To a large extent the sterilization movement in the United States

grew out of criminal a.nthropology.7

The prison and charities directors
were in daily contact with the elements of society which were considered
for sterilization, and thus their convictions were strong in regard to
sterilization. These administrators were usually in closer contact with
state legislatures than were sclentists, and thus their influence was
.important in the progress of the steriligzation movement in the United
States. In addition to the professions which were directly related to
the implementation or formation of the sterilization iaws, it is worth
while to observe the position of the clergy on the issue of steriliza-
tion. The Catholic clergy provided the main source of united opposition
to the practice of sterilization, and their arguments were instructive
on matters other than theology and morality. The Protestant churches
were not united either for or against sterilization and were therefore
of far léss importance to the movemernt than the Catholic Church.

In order to gain an understanding of the main trends of the Ameri-

can steriligzation movement, I have examined in this study statutes



directed at three types of defectives. OState laws enacted during the
twentieth century which were directed at the "feeble minged", or the
mentally retarded, numbered more than ninety separate statutes. Similar
statutes for sterilization of the "insane", or mentally diseased, num-
bered about sixty in the same period. Cfiminals were placed under
threat of legal sterilization by about forty separate state staiutes;
Laﬁs directed at these three iypes of socially undesirables made up the
majority of all sterilization statutes enacted in the United States.
Therefbre, the laws dealing with sterilization of the "feeble minded",
#insane", and "criminal" represent a valuable 6verall coﬁeragevof the
American sterilization movement.

The sterilization movement was philosophically based on the
ideology of eugenics which was the direction of human evolution through
planned selective breeding. Eugenics, as a philosophy, was a European
innovation. The word "eugenies" and the accompanying ideology were
products of the English naturalist Francis Galton. Galtoﬁ'suggested
not 6nly that the most able and valuable members of society be encouraged
to reproduce at an increased rate, but that inferiorbindividuals>be
-restricted from reproducing and thus polluting the breeding stock of
: civilizatibn.8 Galton, however, made no suggestion of what method
should be émployed to restfict.the reproduction of less desirable mem-
bers of society. 'In 1897 a significant development for the sterilization
movement occurred, the development of the procedures of vasectomy for
the male and salpingectomy for the fema.le.9 The new procedures were
preferable to the older method of sterilization, castration. Castration
asexualized the subject and altered the endocrine balance of the body,

thereby modifying behavior. Vasectomy and salpingectomy neither



asekualized the subject nor disturbed the hormonal balance of the body;
they simply rendered the subject incapable of procreation.

Galton's idea to keep the germ plasm of the race pure was first
put into action by an American prison physician in Indiana, Dr. Harry
Sharp. In 1899 Sharp performed a vasectomy on a patient who had re-
quested a castration to help him stép masturbating. Although this use
of the vasectomy to alter hormone induced behavior was medically unsound,
the subject of the operation was reported to be happy with its results.
Sharp, encouraged by the results of his therapeutic operations, happened
upon the idea of using vasectomy to eliminate Bad germ plasmyfrom society.
Sharp led a state campaign in Indiana to get the legislature to pass a
statute for,steriiization of various mental defectives, convicts and
rapists.lo

The passage of a sterilization law in Indiana encouraged several
other Northern and Western states to pass similar statutes. These laws
paésed during the peak of progressivism frequently ignored the civil
rights of the patient considered for the operation, and the motives of
the law were mixed. Several of these laws confused punitive and ther-
apeutic motivations with eugenic rea,sons.11 In the majority of these
laws a state eugenics board was responsible for the appointment of a
committee composed of a physician, a psychiatrist and several super-
intendents of state institutions for the criminal and deﬁendent. The
committee was responsible for declding on whether to deprive a nomi-
nated patient of his powers of procreation. The patient was usually
nominated either by the institutional physician or the administrator.
Because of this administrative procedure most of the laws limited their

scope to immates in state and county institutions. Throughout the



evolution of the sterilization law in the United States, this process of
selection and judgement was little altered. A couple of exceptional
laws did provide for a much cruder method for judging the patient for
Sterilization. In the state laws of Washington and Nevada, the pre-
siding Jjudge of a felony case at the time of sentencing could prescribe
the punishment of sterilization for the defendant.12 However, the
Nevada statute was declared unconstitutional in 1918,13‘andAthe
Washington statute was voluntarily modified in 1921,14

Following the First World War several states not already having
sterilization statutes, passed such laws. Also the majority of the
states with such laws modified them and made them moderate in language
and motivation. These states moderated their legislation, because they
had observed the attitude of various high courts toward sterilization

15

.statutes. The post-war laws were generally better constructed and
less controversial, because portions which could be interpreted as
either violations of due process of law or class legislation were
eliminated.16 Objections to the laws on grounds that they constituted
cruel and unusual punishment were muted by the fact that the punitive
motivations of the laws were disgﬁised by hereditarian arguments.,

It was the eugenic philosophy which brought about the implementation
of sferilization statutes in over half of the United States. The study
of the progress of these laws. and reactions to them is an instructive
method for undérstanding American attitudes to human and governmental
rights dur;ng the twentieth century. The struggle over the power to

control the biological destiny of man is most dramatically reflected in

the decade of the 1930s, a decade of crisis, change, and transition.
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CHAPTER II
THE FEEBLE MINDED
The Discovery of Feeble Mindedness in America

Most eugenists from the late nineteenth century throughout much of
‘the twentieth cenfury considered the primary enemies of society and pro-
gress to be the mentally retarded, the feeble minded. Early students of
the social sciences combined the various forms of mental retardation
in one classification--feeble minded. These students‘considered the-
feeble minded to be responsible for many of society's social and
economic 1l1ls such as crime, unemployment, immorality and overtakation.

The term "feeble minded" had no universally accepted definition
throughout the period of its greatest use. Féeble mindedness in the
late nineteenth century was an appellation given to persons hot cén-
forming to the middle-class values of the Victorian era. During this
period persons not conforming to norms §f intelligence, productivity,
and self reliance were considered feeble minded. Feeble mindedness
often ﬁas attributed to indiyiduals considered undesiraﬁle by the edu-
‘ éated aristocratic elements of nineteenth-centur& United States and
Britain. During the early twentieth century several psychologists em-
ploying the Binet intelligence test attempted to define and quantify
the disorder.l In 1912 Harry H. Goddard an American psychiatrist and

the administrator of a New Jersey school for feeble-minded children
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publishced a gencalogical study of a feeble-minded family, the Kalikaks.z
This study emulated in method the earlier study conducted in 1874 byi
Richard L. Dugdale entitled The Jukes. Dugdale's study attempfed to
demonstrate the hereditary nature of such degenerate characteristics as

3 Goddard's study simi-

prostitution, crime, and chronic unemployment.
larly attempted to demonstrate the genetic nature of several
degenerate characteristics, but none more strongly than feeble minded-
ness.4 Goddard in subsequent studies differentiated between the
gradations of feeble mindedness by use of Binet tests. He produced the
classification moron and related it to intelligénce quotients, derived
from the Binet test.

Mental retardation or feeble mindedness in the early twentieth

century frequently was considered to be another type of insanity. G.

Archdall Reid, the author of an authoritative early twentieth century

work on genetics, The Laws of Heredity, considered feeble mindedness
simply a disorder of the memory. The retarded individual, he wrote,
»"may have all the human instincts, imitativeness, éuriouSity, sexual
inclination, and the rest; but he is more or less incapable of storing

n3 During the same period the heredity of mental

experiencé s e e s
retardation was seen as a form of simple Mendelian heredity. The over-
simplification of thé mechanism of inheritance by early,geﬁeticists’
and other scientific workers was demonstrated by the opinion of the
distinguished American biologist, Charles B. Dévenport. Davenport
expressed faith in

laws of inheritance of general mental ability that can be

sharply expressed. Low mentality is due to the absence of

some factor, and if this factor that determines normal devel-

opment is lacking ig both parents it will be lacking in all
of their offspring.
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The confidence which the early geneticists had in regard to
knowledge of the genetic mechanism of mental rétardation encouraged
some individuals to turn to science to rid society of its inferior
elemehts. The feeble minded were the primary targets of eugenists,
legislators, and others who wished to purify the breeding stock of the

human race.
Sterilization Legislation

The eugenists triumphed in their attempts to obtain compulsory
sterilization legislation for the feeble mindei.during'the peak of the
progressive era. Several states enacted provisions for the steriliza-
tion of individuals suffering from some form of mental retardation,
even before the publication of Goddard's very influential work on the
Kalikak family. Four statés‘had laws for the sterilization of indivi-
duals judged to be "feeble minded”: California (1909), Connecticut
(1909), Iowa (1911), and New Jersey (1911).7 The states of Indiana
(1907), Connecticut (1909), and Iowa (1911) had provisions in their
state sterilization statutes for the sterilization of those classified
as "imbeciles".8 Laws for the sterilization of "idiots" were passed
by the legislatures of Indiana (1907), Connecticut (1909), Iowa (1911),
New Jersey (1911).9 In addition, New Jersey in 1911 enacted a pro-
vision for the sterilization of people classified ﬁnder Goddard's new
category, moron.lO These laws based thelr classification of mental
retardation on the classification system established by Alfred Binet,
French pioneer in psychologicdl tests, and his student,‘Thomas Simon.
From 1905 to 1911 Binet developed a set of five tests which defined

idiots, imbeciles, and the feeble minded according to scores earned on
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11 The states which engcted sterilization

on;the Binet intelligence test.
laws for the mentally retarded using the various classifications did so
in a storm of controversy and amid frequent professional objections.
Between the publication of Goddard's study of the Kalikak family in
1912 and the entry of the United States into the First World War in 1917,
seven additional states passed laws for the steriligation of idiots:
New York (1912), California (1913), Iowa (1913 and 1917), North Dakota
(1913), Kansas (1913 and 1917), Michigan (1913), and South Dakota
(1917). 12 During the same period fife states for the first time en-~
acted laws providing for the sterilization of iﬁbeciles: New Yofk
(1912), North Dakota (1913), Kansas (1913), Michigan (1913), and South
Dakota (1917).13 'In addition, during the same time period eight states
passed their first laws for the sterilization of the feeble minded:
New York (1912), Michigan (1913), Wisconsin (1913), Nebraska (1915),
Oregon (1917), Scuth Dakota (1917), New Hampshire (1917), and Kansas
(191?).14 The state legislatures increased their resolve to purify the
humaﬁ race in the 1920s. In the period following the end of the First
World War and 1930, eight states enacted their first laws for the
sterilization of idiots, seven enacted their fifs£ laws for the sterili-
zation of imbeciles, and fourteen states enacted laws for the
sterilization of the feeble minded. By the beginning of the 1930s the
various states had passed ninety-nine laws for the sterilization of the
mentally retarded of diverse types, and in 1931 sixty-six of these laws
were still in effect. Of the sixty-six laws in effect at the beginning
of the 1930s, thirty-two were for the feeble minded, eighteen for
idiots, and sixteen for imbeciles. The number of laws for the sterili-

Zzation of the mentally retarded was about twice that of laws for the



14

15

sterilization of people classified as insane or mentally diseased.
The high proportion of laws concerning the mentally retarded, specifi-
cally the "feeble minded," over ether sterilization laws was
demonstrative of the fear‘and~alarm with which legislators regarded

the population increase among the mentally retarded.

American sterilization laws enacted in the early twentiefh century
were fairly uniform in structure and wording. With a few exceptions,
the sterilization laws for the mentally retarded applied to persons
committed to state or county insfitutions. Only a few state statutes
made any distinction between inmates about to ieave the institution
and those to be confined there for long periods of time or even for
life.16 The usual procedure was for the institution's physician or
director to petition the state eugenics board to consider a designated
inmate for sterilization. The state sterilization board was charged
with evaluating the facts of the case and deciding on the matter of
sterilization. The patient in some cases was not even allowed to
appear before the board. There was, however, always a means of appeal
for the petient designated to be sterilized, and in a limited number
of instances legal council was even provided for poor and destitute
patients.17

Most state sterilization laws concerning the mentally retarded were
passed either during the peak of the progressive era or during the
- 1920s, wheh fear of increasing proportions of feeble minded launched
stopgap sterilization programs. These laws, enacted out of feer of
mental retardation and with supreme confidence in the power of the
state and in science, were drafted with little regard for possible

violations of civil rights or constitutionality. As a result, several
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of these laws were tested in Qarious state and federal courts. Between
the years 1913 and 1921 seven state statutes which included provisions
for the sterilization of the mentally retarded were declared ﬁnconsti-
tutional by various reviewing cdurts.l8 In 1927 the Virginia
sterilization statute was tested before the United States Supreme Court.
This was the first state sterilization law to be tested before the
Supreme Cburt, and results of the test were looked forward to with
great anticipatiqn by many state legislatures. Eugenists and lawmakers
eagerly awaited fhe test of this law to find out for the first time

the federal couft's view of sterilization. '

The case'oan "feeble-minded" girl named Carrie Buck was used to
test the Virginia sterilization statute. It was alleged that Carrie
Buck should be sterilized for the good of the cémmunity because it was
likely that she would give birth to mental defectives like herself.
Carrie Buck was the daughter of a severely retarded mother and had her-
self given birth to an allegedly rétardéd child. The case Qas appealed
on the grounds that Carrie Buck was denied equal protection under the
law by the Virginia statute.l9 The decision in favor of the state of
Virginia represented by J. H. Bell, superintendent of the Virginia
State Colony for Epileptics and the Feeble Minded, in the case of Buck
V. Bell heralded the beginning éf.a period of strict enforcement of
sterilization statutes for the feeble minded already in existence and
the passage of a number of new laws using the Virginia law as a model.20
Many states which had sterilization statutes modified or eﬁacted new
ones which &ere more in line with the Virginia model. The entire
sterilization movement was vitalized by the'upholding of thebprinciple

of compulsory eugenic sterilization By the Supreme Court of the United
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States. The affirmation of the principle of steriligzation, specifically
directed toward the feeble mindéd, was. instrumental in the initiation of
renewed zeal and enthusiasm within state legislatures and publically -

funded institutions.
The Bugenists: Defenders of Sterilization

Those members of the American eugenics movement who were advocates
of steriligzation directed most of their efforts towardvcurbing the
disproportionate growth of the mentally retarded in the population.

The studies of several early eugenists concluded that the feeble—ﬁinded
portion of the population increased so rapidly because of their greater
than average birth rate. In the early twentieth century, eugenists
generally accepted as fact the findings that the birth rate among the -
feeble minded was twice that of the normal population.21 The fear of
the feeble minded became even greaﬁer among eugenists when it was
observed that the birth'rate of normal members of the population was on
the decline. Samuel J. Holmes, of the Department of ZOolbgy at the
University of California, stated that, ”On_the whole the evidence points
to the existence of a negative correlation between intelligence and
fertility for all grades of intelligence from the highest down to but
not necessarily including the lowest type of mental defectives."22
Eugeﬂists quite naturally took this to mean.that in a soclety in which
the most mentally able bred least and the least able bred the most
civilization would soon be in the hands of what the well-known social
eritic, H. L. Mencken described as, "an ever increasing herd of morons

23

for all'eternity.” .With increased precision of measurement with the

Binet intelligence test the number of mentally retarded people detected



in the population was staggering. BRugenists' estimates of the number
of feeble-minded individuals in the United States varied from about
two per cent to fifteen per cent of the population in 1930.24

The fear of an overwhelming horde of feeble-minded individuals
persisted among steriligzation advocates from the 1300s to the 1930s.
Because of this growing fear, eugenists embarked on an active campaign
té force legislatures to pass and apply compulsory sterilization laWs.25
Despite certain disagreements between the theory of Mendelian mechanisms
and findings écquired in studies of the feeble-minded families, eugen-
ists continued to insist that enough was known<£o allow civilization
to save itself from the dull-witted masses. Leon F. Whitney, full-time
field secreﬁary of the American Eugenics Society, was speaking from
more enthusiasm than scientific knowledge when he stated that, enough
was known about the transmission of mental retardation. Whitney sug-
gested in 1934 that the work of the scientists in human genetics was
for the most part finished and that it was now time for the populariger
to take the case for sterilization to the public.26 Most eugenists
were more modest about the scientific achievements of genetics and ad-
vised that research was a vital part of any worthwhile human

sterilization program. Paul Popenoe and Roswell Johnson, two preemi-

nent American eugenists and the authors of the popular eugenics textbook

Applied Eugenics, minimized the lack of scientific knowledge about

hﬁman inheritance of mental retardation, but they,; like most eugenists,

admittéd the need for caution in applying steriliza.tion.27
The most often used argumen£ for convincing the public of the need

for compulsory sterilization of the mentally retarded was the economic

argument. With the large number of mentally defective people in
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institutions, the cost of maintaining fhese people promised to be all
but unbearable. Popenoe and Johnson estimated that it cost approximately
$500 to maintain a patient in a state institution for one year. ’E. S.
Gosney, the founder of the Human Bétterment'Society, estimated that
there were 6,000,000 feeble-minded individuals in the United States.
Using fhe figures suggested by Popenoe and Gosney, the annual qost_to
American society for the maintenance of the mentally retarded was
approximateiy $3,OOO,OOO,OOO.28 This cost was even more substantial
"when compared to the total cost of the Hew Deal up to the middle df
1935, which was estimated to be $ll,?50,000,006l29 The cost of mental
retardaiion to society based on the es£imated cost of institutionaligza-
tion alone, however, was not complete.’ In the minds of many students of
sociology and eugenics, mental retardation was linked to crime, welfare,
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and idleness. The additional costs in éupporting these "worﬁhless”
people with charities and governmental money was astronémical and un-
acceptable to most eugenists, particularly those of an aristocratic or
social-Darwinist orientation. In addition. to Justifying compulsory
sterilizaﬁion with arguments of an écdnomic-or cultural nature, eugen-
ists routinely argued that sterilization alleviated human suffering and

pain.31

Eugenists accepted one common tenet, that the eugenist should
have the primary responsibility among those individuals who determined
which persons were to be sterilized. The experts,.who often manifested
aristocratic attitudes, also shared another characteristic, no matter

what decade in which they were active, they advocated the abandonment

of the laissez-faire philosophy and the adoption of state power as a

method to put right what man had disturbed. Sterilization advocates

and eugenists throughout the twentieth century were dedicated to
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redressing the imbalances in nature caused by man's intervention. In
the case of mental retardation man's humanitarian considerations had
interfered with the social Darwinist tenet, survival of the fittest;

and the unfit as a result threatened to absorb the fit.
Scientific Objections

The American eugenics movement had substantial support among the
scientific community in fhe progressive era; however, not long after the
rediscovery of Gregor Mendel's work on unit inheritance, scientific sup-
port began to wane. The scientific oversimplifications nade by early
geneticists, and in partiéular by eugenists, were abandoned as scien-
tifically viable assumptions. The repudiation by scientists was made
even more violent by the involvement of eugenists in the sterilization
movement. The move to sterilize the mentally retarded, more popularly
known at the time as the fegble minded, was a very important issue in
the disaffection of the geneticists from the eugenists. By the 1930s
there ﬁas still a split over the issue of sterilization, but it was |
less severe than it had been.a decade or two earlier. Geneticists
reflected on the legitimacy of a movement which ciaimed that the
hereditary nature of the disorder of mental retardation was so well
understood that massive programs of sterilization were in order. The
assertions by Leon F. Whitney that research was not needed in the
campaign to sterilize the mentaily retarded, only popular education,
alienated many practitioners of science from the sterilization move-
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ment. Some members of the scientific profession such as Samuel.J.
Holmes believed that mental retardation was inherited as a simple

recessive Mendelian tra.it.33 Despite the opposing evidence of the
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the results of more recent studies, eugenists such as Holmes retained
their falth in the traditional explanation of the transmission of
feeble mindedness. Holmes, however, was a member of a very small group
of scientists who advocated a large scale steriligation program for the
feeble minded. The attitudes of a large portion of the scientists of
the 1930s were well demonstrated dt the 1932 meeting of the American
Association for the Advancement of Science, held at Syracuse, New York.
During the meeting pamphlets issued by the Human Betterment Foundation
were distributed to the members. This pamphlet called for the immediate
consideration of a massive sterilizatioﬁ prograﬁ for the 18,000,000
potentially unfit, including the mentally retarded.34 The Hﬁman
Betterment Foundation was immediately condemned for its unscientific
proposal by a majority vote of the Association membership. Paul 0.
Kamora, the associate secretary for the National Committee for Mental
Hygiene, considered this proposal to be the product of utopian ideology
which was completely out éf touch with the democratic environment‘for
Wwhich it was proposed.35
| Sterilization advocates who insisted that the sterilization of
the feeble minded was based totally on proven scientific principles
caused a numﬁer of scientists to openly denounce eugenics as a pseudo
Science.36 The geneticists of the 1930s dedicated themselves to de-
nouncing the antiquated‘statistics on feeble mindedness which eugenists
constantly used. The eugenists continued to cite the '"degenerate” fam-
ilies, the Kalikaks and Jukes, to defend their scientific theory of
recessive Mendelian traits as the cause of.mental retardation. For
example, J. H. Jennings, an American geneticist from Johns Hopkins
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University, estimated that the application of large scale
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sterilization measures to the feeble minded could result in only an
eleven per cent reduction in the births of feeble-minded children.

Therefore, a decrease of mental retardation by an additional ten per
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cent would require sixty-eight geﬁerations, or about 1,500 years.

The economic arguments for the steriligzation of the mentally
retarded, became less influential with scientists during the 1930s.
Professor J. B. S, Haldane, a distinguished British geneticist, dis-
~counted the economic expedient of sterilizing and then releasing the
feeble hinded. Haldane found sterilization of thé mentally deficient
to be less desirable than segregation of the réfarded, because segrega-
tion fulfilled the needs of the unfortunate afflicted as well as

fulfilling soclety's duty to provide and aid the weak and ill members
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of the human race. Lancelot Hogben, an important British biologist

and embryologist,ao stated:

Eugenists are never tired of talking about the 'waste' of
expenditure on those who are 'by nature' unable to benefit
from it. Naturally this does not engage the sympathy of edu-’
cationists who take their job seriously. Nor does it enlist
the support of intelligent citizens, who realize that no so-
ciety is safe in the hands of a few clever people. If
knowledge is the keystone of intelligent citigenship, the fact
that many people do not benefit from existing provisions for
instruction is less a criticism of themselves than a criticism
of educational machinery. The possibility that heredity plays
a large part in such differences is only relevant to public
expenditure, when we have already decided whether we want more
or less education. We do not need biologists to tell us that
any subject can be made dull enough to defy the efforts of any
but a few exceptionally bright or odd individuals. By explor-
ing individual differences human genetics might help us to
find out how to adapt our education techniques to individual
needs. It will do so, and gain prestige in consequence, when
it ceases &9 be an apology for snobbery, selfishness, and class
arrogance.

A few scientists took a position somewhere between the rejection

of sterilization of the feeble minded as supported by Haldane and the
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almost unconditional acceptance of the procedure by eugenists such as
Hoimes. This small group of scientists recognized the inadequacy of
human understanding about the hereditary transmission of feeble minded-
ness as well as other human disorders but considered man's knowledge
adequate to justify the selective sterilization of some high-risk
individuals. H. M. Parshley, a bilologist who taught at Harvard Uni-
versity and Smith College, was one of the scientists who supported
selective sterilization programs. Parshley commented in defense of the
eugenists, ”when éugenists point out that biological science, at its
present stage, 1s fully justified in recommending préctical eugenic
measures against such family strains Zﬁélikak and Juke familie§7, they
are on very solid ground."az Parshley concluded that despite man's
incomplete knowledge of the mechanisms of transmission that, "sterili-
zation, persistently and universally carried out, would undeniably have
a cumulative effect of the greatest sodial va.lue."“'3

Biologists and geneticists were not the only scientists to oppose
mass sterilization of the mentally retarded. Psychologists and sociol-
ogists, for the most part, were also not enthusiastic about the human
sterilization movement. R. B. Cattell, an English social scientist,
questioned the accuracy of intelligence tests used to determine whether
an individual was feeble minded or not. Mental deficiency or retarda-
tion in the opinion of Cattell was not a concept of "scientific psychol-
ogy" but a sociological or administrative classification. Retardation
as a concept was inadequate because it did not take into account the
complex factors which make up intelligencé. Science could not be
expected to evaluate a concept so individual and complex as the con-

glomerative features which make an individual desireable.u4 -J. H.
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Landman, a legal authority oh the American sterilization movement,
commented that.many psychologists were in agreement that sterilization
had no mental therapeutic value. Social sciehtists determined that the
improvement in patient behavior which occurred after sterilization
operations as reported by some eugenists to be the result of institu-
tionalization not surgery.45
The rejection of compulsory sterilization of the feeble minded by
“American scieﬁtists also was due partially to the unacceptable economic
determinism demonstrated by many eugenists. However, even more than
economic determinism, the lack of knowledge abgﬁt the exact nature of

hereditary mechanisms caused the geneticists to withdraw their support

from compulsory sterilization laws.
Medical Reaction

The medical community, like the scientific community, was divided
over the issue of sterilizing the mentally retarded. The members of the
medical community held an unparalleled place in the steriligzation proce-
dure as it existed in most states. The physician of a state institution
- Wwas responsible for recognizing the feeble-minded individual and peti-
tioning the state for that individual's steriliéation. By law state
sterilization boards in many cases had physician members{ The New York
sterilization law of 1912, for example, had a board of sterilization
composed of one surgeon, one neurologist and one physician.46 The
physiclan, because of technical expertise, had an important and 'almost
dominant part in the operation and formulation of steriligzation laws
for the feeble minded. Therefore the success of a steriligzation pré—

gram depended on the sympathy of the nation's physicians toward its
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goals. American physicians, at least in California, apparently were
more in favor of the sterilization of the feeble minded than of the
sterilization of  the mentally diseased and criminals. In California
the number of laws for the sterilization of the mentally retarded was
approximately twice the number of laws for the sterilization of the
mentally 111.47 By virtue of the position which physicians héld in the
decision making process for compulsory sterilization and the proportion
of mentally-retarded subjects sterilized, it‘is presumable that the
physicians during the 1920s and 1930s, by and large, were not opposed |
to the sterilization of the feeble minded. Phyéicians,also nade up a
portion of organigzations which advocated the sterilization of the
feeble minded. The Human Betterment Foundation had two practicing
physicians on its twenty-seven member board.

Eugenists were cognizant of thelr dependence upon physicians for a
successful sterilization program and expressed complete confidence in
the physician's ability alone to decide who should be steriligzed.
Samuel J. Holmes suggested that the bhysician should be left to his own
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discretion in deciding upon candidates for sterilization.
members of the established medical community were committed to being

an ally of the sterilization movement after the release in June of 1935
of the report by the American Neurqlogical Association. The American
Neurological Assoéiation had appointed a committee headed by Dr.
Abraﬁam Myerson to study the problem of eugenic stérilization in the
United States.5o The committee concluded that although voluntary
sterilization was preferable to compulsory measures, the steriligzation
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of the mentally retarded was indeed Jjustified. The report supported

the sterilization of only those cases which were of a hereditary nature,
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but spent little time discussing means of distingulshing hereditary
feeble mindedness from environmentally induced cases. For the remainder
of the 1930s eugenists cited the Myerson committee report as justifioa—
tion for the sterilization of the mentally retarded. The approval of
sterilization for the feeble minded by Myerson and the American
Neurological Association was of great importance to the sterilization

movement.

Myerson, in his monograph The Inheritance of Mental Disease,. had
been one of the first researchers to rejec£ the»assertion made by
prominent eugenists that the mechanism of inheritance for feeble
mindedness was a simple recessive Mendelian trait. In the 1920s he
had been one of the most influential opponents of the eugenists who
claimed that their work was based upon the latest findings of science.
Thus, his endorsement of steriligzation in his later report to the
American Neurological Association allowed eugenists to claim that they
now had the backing of one of the most influential of the eugenic oppo-
nents. The phrase from the Myerson committee report that, "There need
be no hesitation in recommending sterilization in cases of feeble-~
mindedness" ﬁas repeated many times by sterilization a.dvooa,’c,es.E2
Paul Popenoe used the Myerson committee's conclusions on feeble minded-
ness and other disorders to demonstrate a new and favorable trend in the
application of sterilization. Popenoe praised Myerson for giving

~scientific sanction to sterilization for social reasons in addition to
biological rea.sons.53
The medical community was not without groups opposed to

sterilization. Some members of the medical profession considered ster-

ilization as a shallow and crude solution to the social problems which
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S Catholic physicians made up a portion of the physi-

plague soclety.
cians who actively rejected the principle of sterilization. Their
grounds for the rejection of sterilization were similar to those of the
theologians:

the sterilization law must be considered not only biologically

but also metaphysically and ethically, with a borderline area

between medicine and moral theology. The Catholic view com-

pels the rejection of this law on ethical grounds, as it can-

not assume the responsibilit% of separating sexual union from

the propagation of new life. 5
Another physician John D. O'Brien rejected the sterilization of the
unfit from a professional point of view; he contended that the purpose
of medicine and the physician was to restore function not to destroy
it. O'Brien like J. B. S. Haldane rejected the constantly reproduced
economic arguments for the sterilization of the feeble minded. O'Brien
summed up the view of many Catholic physicians in the United States to
the sterilization of the unfit when he stated: "It seems that the
medical profession in this country does not endorse steriligzation or
birth control--both are new rackets."56

The American medical communlity was far from indifferent to the

American sterilization laws for the feeble minded. The Journal of the

American Medical Association monitored the international sterilization

movement closely throughout the 1930s. Despite some initial enthusiasm
bj contributors to the Journal for the Nazi sterilization law of January
Jd, 1934, the law did not receive favorable treatment after the middle of
1935. However, despite the rejection by the American medical community
of the German sterilization program for the mentally unfit thé majority
of American physicians did not reject the more moderate and gradually

implemented American steriligation program for the feeble minded. Most
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American physicians had seen the slow and cautious evolution of
sterilization programs for the unfit in the United States and had had
57

time to accept the movement as being a normal and conservative one.
Ecclesiastical Reaction

The American churches played a significant part in the sterilization
controversy involving the mentally retarded. Members of different
churches participated in both sterilization and anti-sterilization move-
ments in the United States. The clergy of several churches were
represented on the board of the Human Bettermenf Foundation. On the
board were an ordained Methodist minister, the Reverend Merle Smith, an
ordained Presbyterian minister, the Reverend M. E. Robert Freeman, and
a Rabbi, R. I. Coffee.58 In the late 1920s and early 1930s several
Protestant churches began to give their moral support to selective

»sterilization.59 Throughout the 1930s the zeal with which certain
churches, with high proportions of middle-class members, endorsed
sterilization increased. The Newark Methodist Council in April of lQUO
gave full support to the steriligzation of the unfit, including the
feeble minded.60

Among religious groups the Catholic opposition to the sterilization
of the mentally retarded was the strongest in the United States during
the 1930s. The Catholic clergy and laity in the United States before
1931 were in a state of partial confusion over the issue of steriliza-
tion of the unfit. The confusion within the Church was’resolved in
December of 1931 with the pronouncement of the papal encyclical, Casti
Conubii, which forbade the sterilization of any human being, fit or

otherwise. The primary ecclesiastical. spokesman for the Catholic
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resistence to steriligzation was Dr. John A. Ryan, a priest and
Professor of Moral Theology at the Catholic University. Ryan stated
that "as a comprehensive remedy for feeble-mindedness, sterilization is
probably the shallowest proposal that has ever been made in dealing with
a social problem."61 The Catholic Church was able to serve as a core
around which opponents of sterilization of all defectives, not only the
feeble minded, could unite and organize.

The effect of churches on the sterilization movement was derived
from the influence they held with the members of varibus'professions.
The Catholic Church forbade any Catholic physician or lawyer to partici-
pate in any act which would further the cause of sterilization.62
Similarly, the sterilization laws of Wisconsin, Nevada, New Jersey, and
New York were declared unconstitutional largely through the efforts of

63

organized religious groups. The resistance of religous groups and

humanitarians inhibited the extension of state sterilization laws.

Reaction of Institutional Administrators

Laws for the sterilization of the mentally retarded were looked
uPon with favbr by administrators of penal and welfare institutions.
Penology in the late nineteenth and éarly twentieth centuries derived
.portions of its philosophy and'theory from the Lombroso school of
criminal anthropology.éu The theory of criminal anthropology underwent
massive changes from the period 1890 to 1910.65 The influence of the
Lombroso school remained prevalent long after social theorists had
discountéd the tenets of the school. Criminology and penology main-
tained some of the hereditarian ideas of the school of criminal_

anthropology in modified form throughout'the 1920s and 1930s.
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Criminiologists'and prison wardens in the 1936s no longer searched for
the "eriminal types," instead ths& looked for the mentally retarded, who
they believed were responsible for most of the crimes committed. In
order to obtain immediate'implementation of some form of relief from
overcrowding and insufficient funding, prison administrators argued that
the mentall& retarded had an abnormally high birth rate. Although the
Myerson committee had shown in 1935 that the birth rate of the mentally
retarded was not higher than the birth rate of normal persbns,66 as

late as 1938, at the American Prison Association meeting in St. Paul,
there was a pléa from a prison physician, Justin K. Fuller, for relief
from the great numbers of the feeble-minded individuals entering pri-
sons on the ground that the retarded classes had some seventy-five

per cent more children than were necessary to replace their population,
while normal individuals were seventeen per cent dsficient in the birth
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rate required to replace their numbers. By placing responsibility
for crime on the rapidly increasing feeble minded in society, prison
administrators were able to propose the eventual physical elimination
of criminality from society through sterilization of the mentally
deficient. |

Sterilization of the mentally—retarded criminal element was seen
by institutional administrators as a means by which they could survive
on their normally limited budgets. At the 1933 American Prison Associ-
ation meetihg held in Atlantic City, New Jersey, a plea was made by a
women's prison administrator for special institutions and sterilization
- for feeble-minded inmates in order to relieve the already financially

strained prison systems of the United States.68 Clearly, for the insti-

tutional administrators part of the attraction of the idea of steriligza-
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tion of the feeble minded was that it offered an easy and
inexpensive'means of dealing with overpopulation in prisons, and thus
excessive financial demands. Prison administrators realized that any
great reductions in crime would not be manifested until a generation
after the implementation of sterilization; however, they were convinced
that sterilization would allow them to parole the less dangerous mem-
bers of their inmate population and reduce the immediate problems of
overpopulation and excessive expenses.

Similarly, some educators adopted the eugenists' theory of mentél
retardation as the cause of disorder in society. Some school principals
saw increased delinquency and crime as manifestatiqns of the rapidly
growing préportion of the feeble minded in society. In 1934 the New
York State Association of Elementary School Principals approved a
resolution to encourage the state legislature to study a proposal to
sterilize the mehtally retarded and criminal elements in the schools.69
The motivation of school principals for supporting this proposal like
that of prison administrators was one of eéonomics and the over exten-
sion of the physical facilities of the school system. During the 1930s
some teachers, principals, and wardens continued to blame hereditary
factors for disorder in society and advocated surgical methods as the
~only hope of keeping society intact and economically solvent. The pfo-
posals for the surgical elimination of asocial elements of society
in the 1930s was in direct opposition to the suggestions made by most
social scientists for dealing with the problems. The majority of social
scientiéts in the 1930s agreed that feeble mindedness, criminality,
and other manifestations of human behavieor were not transmitted as sim-

ple Mendelian recessive traits, but were the result of the social and
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economic environment more than of heredity.
Overview

Thé American idea of steriligzation for the feeble minded was based
upon several assumptions: first, feeble mindedness Wwas a drain upon the
progress of society; second, the disability was increasing in prominence;
third, retardation could be detécted by mental tests; fourth, the
condition could be significantly reduced within the population by means
of compulsory steriligzation; and fifth, governmental intervention was
required to correét the declining standards of civilization. The move-
ment to sterilize the mentally retarded was born in the progressive era
and was an obvious product of that time. The tenets of the American
sterilization movement did not change significantly between the late
‘nineteenth century and the 1930s. The understanding of the genetic
mechanism responsible for feeble mindedness was imperfectly understood
in the 1930s; however, knowledge about that condition was more exten-
sive than knoﬁledge about other conditions listed in American steriliza-
tion statutes. American professionals had less objection to the
sterilization of the feeble minded than to sterilization of persons
afflicted with other mental infirmities specified in Ameérican sterili-
zation laws.

The scientific community in the United States during the 1930s was
divided over the issue of sterilization. A sizable group of scientists
considered the contemporar& knowledge of genetics adequate to begin at
least a limited sterilization program for the mentally retarded. The
other group of American scientists resisted an irrevocable act, such

as sterilization, for the retarded when the genetic knowledge of the



32

condition was still incomplete. The Catholic and other churches opposed
sterilization of the retarded on scientific, moral, and ethical grounds.
However, several Protestant churches supported the sterilization of the

mentally defective.

The medical, legal, and corrections professions were generally
tolerant 6f the steriligation movement in the United States. However,
the medical and legal communities were far less enthusiastic about
sterilization legislation for the mentally deficient than was the
corrections profession. The medical profession was indispensable in
the application of sterilization in almost all states, and the lack of
comment or protest over the matter in the principal medical journals of
the day indicates consent by silence. Sterilization of the retarded
was not a matter of controversy within the legal profession after the
1920s. Because the nation's attorneys had little contact with the re-
tarded, they were not as interested in the sterilization of the feeble
minded as they were in the sterilization of criminals or the insane.
Some members of the penal and teaching‘professions supported the
‘sterilization of the feeble minded 5ecause they associated lack of
intelligence with crime, delinquency, and disorder.

American professional's acceptance of the sterilization of the
mentally retarded did not differ greatly from pbpular public sentiment.
A survey conducted by Fortune magazine in 1937, showed that sixty-six
per cent of the people interviewed approved the compulsory sterilization

of mental defectives.7l
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CHAPTER III
THE INSANE
Early Concepts of Mental Illness

The twentieth century has been a period of intense effort devoted
to understandihg the diseases of the human mind, However, even today
the causes, mechanisms, and cures of these diseases are still not com-
pletely understood. During the first three decades of the century not
only were these questions of principal importance, but so was the
question of hereditary transmission of mental illness.: An understanding
of the means of transmission of mental illness was especially important
because of the efforts of eugenists to convince legislators and citigens
of the need for compulsory sterilization laﬁs directed at the mentally
111,

When the first few sterilization laws were enacted in the United
States, knowledge about the genetics of mental disease was meager. One
of the most widely used genetics books of the early twentieth century?

The Laws of Heredity by G. Archdall Reid, classified '"feeble mindedness"

and "lunacy" as the two types of insanity known. He defined a lunatic
as an-individual

quite normally capable of recollecting experiences and learn-
ing dexterities and habits. But the universe his mind
constructs for him differs markedly from that created by the
minds of normal people. He feels and thinks abnormally. His
experiences impress his mind in an unusual way, and draws unusy-
al inferences from them., He has hallucinations_and delusions.
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This .definition of mental illness, despite its obvious brevity and over
generaligation, was one of the best available at the time. Differentia-
tions between different maﬁifestations of lunacy were made by some human
geneticlists and eugenists, but the description given by Reid was fairly
typical.2 It was descriptions such as these which legislators used to
define the condition of lunacy when theyvbegan to consider laws for.
dealing with the mentally ili in society. |

Theories of the transmission or inheritability of mental illness
were inadequately studied in the early twentleth century. Genealogical
: ;studies of the ciassic "degeneraie" families, Kalikak and Juke had
demonstrated that mental illness as well as meniél retardation tended
to occur in some families in larger proporfions than appeared in the

3

general population. This high concentration of mental illness within
these families stimulated eugenists and geneticists in the attempt to
reconcile these observations with the newly rediscovered works of Gregor
Mendel. Insanity in the early twentieth century was attributed to a
mechénism'of inheritance not unlike that observed in the transmission
of eye color.LP Charles B, Davenport, the director of the department of
experimental evolution at Cold Springs Harbor, Long Island, New York,
and secretary of the eugenics section of the American Breeders' Associa-
tion contended that the conditions of mental deficiency and defect were,

carried by a 'nervous' or even a 'normal' person, Just as blue

eyes may be carried by brown eyed parents, or light brown hair

by dark haired parents. A 'nervous' person is thus frequently

recessive in the factor that makes for mgntal strength and is

apt to carry defective germ cells. . . .
Therefore, legislators who considered laws for the sterilization of

"lunatics" were offered advice by eugenists and scientists that insanity

was a simple Mendelian trait which could be eliminated in large part by
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sterilization.
Sterilization Legislation

The first laﬁs for the eugenic sterilization of the unfit, passed
in Indiana (1907), and Washington (1909), did not include provisions for
the sterilization of the insane or mentally :'Lll.6 These laws were
directed againét the‘criminal and feeble-minded elements of society.
California in ité first compulsory sterilization statute, enacted in
1909, included a provision for the sterilizatiop of those patients in
California's institutions who suffered from recurrent hefeditary in-
sanity.? However, in 1913 this law was repealed so that a more
inclusive and constitutional law could be substituted. In the sterili-
zation law of 1913 no provisions were included for the sterilization of
mentally ill or deranged persons.8 In the revised statute of 1916 Cali~
fornia included provisions for the steriligzation of state inmates
suffering from "incurable chronic mania" and "dementias" before they

9

were released from the state insﬁitution. It was this provision, which
went into effect iﬁ 1917, under which in excess of fifty per cent of
the steriligzations of the mentally ill in the United States were per-
formed.lo However, thé statute of 1916 remained on the books throughout
the 1930s. |

Towa in 1911 enaéted its first sterilization statute. The statute
provided for the sterilization of those persons in state institutions
who suffered from epilepsy.11 In an effort to strengthen the powers of
the state over the "unfit" members of society and to protect the law

from possible declaration of unconstitutionality, Iowa passed a new

statute in 1913. This law retained the provision for the sterilization
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of epileptics and added a clause which called:for the sterilization of
"lunatics" and the ”insa.ne”.12 The Supreme Court of Iowa declared the
sterilization law of 1913 unconstitutional on the grounds that it vio-
lated the principle of due process of law, that it constituted cruel
and unusual punishment, and that it was a bill of a.tta.inder.13 ~In 1915
Iowa passed a law which provided for the sterilization of the insane,
but not for the epileptic or the 1una.tic.l’+ Iowa's last steriligzation
law, enacted in 1929, was intended to be more in line with a recent
U. S. Supreme Court decision and included the same provisions for the
sterilization of the mentally ill that the 1915 law conta.ined.15

Before America's entry into World War I, several other states
enacted laws for the sterilization of the mentally ill and other "unfit"
members of society. During the course of the progressive era the pri-
mary targets of sterilization legislation for the mentally ill were
persons classified under the imprecise label of insane. In the years be-
fore the first World War, Connecticut, New York, North Dakota, Kansas,
Michigan, Wisconsin, Nebraska, and Oregon all passed laws for the ster-
ilization of patients in institutions who were judged to be insa.ne.16
Of the states which passed sterilization laws for the mentally ill in
this early period only California differentiated between the types of
mental illness as defined by the psychiatric profession. Of the eleven
statutes for the sterilization of the insane passed in the progressive
era only one state statute had not been repealed or replaced by 1931.
The vast majority of states which enacted sterilization laws for the
mentally 111 passed such laws in the 1920s. In the post World War I era
laws for the sterilization of the insane were enacted in the following

states: Washington (1921), Delaware (1923), Montana (1923), Oregon
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(1923), Idaho (1925), Minnesotav(i925), South Dakota (1925), Utah (1925),
North Dakota (1927), Connecticut (1929), Michigan (1929), Nebraska (1929),
Maine (1931), and Vermont (1931).17 Five of these laws were no longer
active by the beginning of the 1930s. Oregon replaced its law by a

1925 statute which had no provision for the steriligzation of the insane.
South Dakdta's law for the sterilization of the insane was repealed and
another which_made no mention of thé insane was enacted in 1927. Under
the pressure of Supreme Court decisions on sterilization laws the re-
maining fhree states, Delaware, Idaho, and Utah, enacted new
sterilization statutes in 1929. None of these ﬁew laws made provisions
for the sterilization of those individuals designated as insane. Of the
twenty-six laws enacted by eighteen states designating insanity as a
condition warranting sterilizétion, eighteen acts were still in effect
‘in 193178

A number of states followed California's example of considering
insanity hereditary. Virginia (1924), Indiana (1927), Delaware (1929),
West Virginia (1929), Arizona (1929), Vermont (1931), and Oklahoma (1931)
enacted laws based on California's law of 1909 in regard to the sterili-
zation of peﬁsons_demonstrating "hereditary insanity which is recurrent”,
By the beginning of the 1930s of the eight such laws enacted, seven
were still in effect.19
Epilepsy was also considered a hereditary mental illness in the

early portibn of the twentieth century. Epilepsy, along with insanity,
" received much attention in the sterilization laws passed in the progres-
‘ sive era. Epilepsy was given so much attention in American sterilization
laws because the disease was considered to be the cause of much crime

and social degeneracy. Prior to the United States' entry into World
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Waxr i five states passed laws for the sterilization of epileptics, Iowa
~ being the pioneer. Sixteen additional states joined these five states
in the 1920s and early 1930s in the legal compulsory sterilization of
eplleptics. By the beginning of the 1930s elghteen of the twenty-eight
laws passed by twenty-one states were still in effect.zo

Two stateé, New Hampshire and Ma.ine, passed laws which provided
for the sterilization of persons classified broadly as "mentally dis-
eased".,zl These laws were passed in 1921 and 1925, respectively. When
the New Hampshire law of 1921 was repealed and a stronger law enacted in
1929, the general term "mentally diseased" was Aropped from the state
steriligzation la.w.z-2 Maine's law using the term '"mentally diseased”
remained on the books throughout the 1930s.

Several states which were pioneérs in the steriligation movement
initiated legislatibn directed at the mentally i1l in the first and sec-
ond decades of the twentieth century. At the time when these states
enacted laws for the sterilization of the mentally ill little was known
of the disorders which make up‘the general classification of diseases
called insanity. ©Nor were the means of transmission of these disorders
well undersiood. All diseases of the mind which showed some evidence of
hereditary transmission were considered simple Mendelian traits, because
Aof the enthusiasm for the recent rediscovery of Mendel's work. With all
of the manifestations of mental illness classified as simple Mendelian
traits, legislators, with encouragement from eugenists, initiated laws
to eliminate these diseases from society by means of the panacea of
sterilization.

During the 1920s new information concerning the inheritance of

mental disorders was becoming available.23 The ihformation collected,



however, did not support earlier ideas of inheritance, and confusion
among scientists as well as laymen was>widespread. Many legislators
igno?ed biological facts and the advice of experts in the drafting of
sterilization statutes. In the WOrds of J. H. Landman, an attorney and
student of human sterilization, "It seems whaﬁ the psychiatrist and
psychologists do not know, some 1egislators'do know concerning psychia-~
fry and,psychology."24 Thué, the legislation which was produced in the
first three decades of the twentieth century was ill based and sometimes

completely contradicted by scientific opinion.

The Bugenists: Defenders of Sterilization

Eugenists used the same arguments in advocating the sterilization |
. of the insane as they did in trying to bring about sterilization laws
for the feeble minded and criminals. They used the argument of dis-
fproportionate reproduction of the insane as Jjustification for immediate
preventative measures. The claims of population expansion among the
.insane made byvalarmist eugeﬁists'were frequently sensational and total-
ly beyond possibility. One radical eugenist remarked that if the
present rate of mental cases continued unchecked for the next seventy-

five years, half of the population would be forced to labor in order to
, 25 ,

support the insane. E. S. Gosney, president of the Human Betterment

Foundation, stated:

For half a century, since serious attempts were first made to
get an accurate census of persons with mental disease in .the
United States, the number has been found to be increasing,

' steadily and rapidly. The number of known mentally diseased
persons is now. three times as great, in proportion to the total
populations as it was in 1880. . . . Calculatlons show that
it is actually something like four in each hundred of the popu-
lation, or 4,800,000 of the citizens of the Unitgg States who,
before they die, will be classified as 'insane'.
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The alleged increase in the numbers of people who suffered froﬁ
mental disease provided the eugenists with another érgument for the imple-
mentation of compulsory steriligzation: cost. In 1929 Gosney estimated
that the 300,000 patients in mental hospifals suffgring from some form
of insanity cost the state $150,000,000 per year in maintenance. This
figuie was increased considerably when H. M. Pollock's calculation were
used to estimate the loss of earning capacity of the patients suffering.
from insanity.27 Gosney estimated that the total cost to society for
the care of the insane was about $630,000,000 per year.28 Eugenists also
seldom failed to mention the untold amounts‘of suffering which couid be
prevented by the sterilization of the insane.29 In order to éorrect
these burdens on society and the individual, eugenists advocated the
forced sterilization of the mentally diseased.

The eugenists' appeal for compulsory sterilization went beyond
advocating the sterilization of those who manifested mental illness.
Studies done in the 1920s ihdicated that the insane wefe less feftile
than mentally healthy people and as a group were not able to replace

30

thelr numbers. Studies which demonstrated that the insane were a grad-
ually dying group combined with rapidly increasing admissions to mental
facilities made it clear.to eugenists that manifestly healthy persons
were the parents of many mentally i1l people. Gosney accurately re-
flected the attitutde of most eugenists in the 1930s regarding the
sterilization of persdns not themselves demonstrating mental illness.
Gosney proposed that people who Were themselves not insane,

have insane ancestors; likewise insane collateral relatives

in most cases. The number of persons who are themselves not

much affected mentally, but are yet carriers of a heritage

that may lead to mental disease in their descendants, is
probably much greater than is the number of those who are
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themselves affected. Few if any of these carriers can be
identified beyond doubt, but the number is demonstrably large;
they are spreading defective germ plasm continually through
the sound part of the community, and many of them can be
pointed out with probable accuracy through a study of ances-

tory.
The preference of some eugenists for pedigree studies instead of labo-
ratory reséarch caused some informed individuals to become suspicious
of the competency of eugenists to decide important issues such as the

individual's right to reproduce.
Scientific Objections

The medical and scientific communities were deeply divided over
the issue of the sterilization of the mentally ill, One group of medi-
cal and scientific experts rejected the idea of sterilizing the insane
on grounds that the available knowledge about mental disease was not
adequate to initiate a program of mass sterilization. Another group
of practitioners of sclence was elther convinced that enough facts were
avallable to initiate a program of sterilization for the mentally 111,
or that lack of complete knowledge about mental illness did not warrant
inactivity in dealing with a severe social problem.

Eugenists in the attempt to get compulsory sterilization laws either
enacted or used, sometimes claimed that the hereditary mechanism in-.
volved in the transmission of mental disease was simpler than data
indicated. As late as the early 1920s several eugenists, such as
‘Samuel J. Holmes, claimed that feeble mindedness, epilepsy, insanity,
and chorea were transmiﬁted from one generation to the next as simple

32

Mendelian traits. However, in 1923 Abraham Myerson delivered a paper

at the Second International Congress of Eugenics which summed up his
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findings and the findings of others on the hereditary nature of mental

disease.and deficilency. Myerson stated that schizophrenia, manic-depres-

sive psychosis, epllepsy, paranoia, and senile psychoslis were not

transmitted as simple Mendelian traits.33 Many of the scientific com-

munity were of the same philosophy as Paul 0. Komara, associate

secretary of the National Committee for Mental Hygiene, who stated that
in the face of this uncertainty and the all but hopeless

prospect of basing a eugenic program on our present knowledge,

it would appear that we are dealing with a highly complex pro-

blem that needs a great deal more study and infinitely more

knowledge before coming t? conclusions as f%&al as those as-

sumed in such wild sterilization proposals.

Eugenists stressed the innate or hereditary nature of mental
disease as a justification for initiating a compulsory sterilization pre-
gram. However, some social sclentists and psychologists conducted
studieé on epllepsy and produced results which cast such doubt on the-
hereditary nature of the disease that some scientists began to believe
that epilepsy was a totally acquiredvdisorder.35 Similar assaultsvwere 
made by scientists on the hereditary nature of other mental illnesses
such as manic-depressive psychosis. Horétio M. Pollock, Benjamin
Malzberg, and Raymond.G. Fuller36 in 1932 at the Third International
Congress of Bugenics presented a paper which discounted heredity as the

37

cause of manic-depressive psychosis. This shaking of the theory of
hereditary causation of epilepsy and other mental illnesses even forced .
- some pro-steriligation advocates to admit that too - little was known
about the nature of mental disease to initiate a program of mass
sterilization.38

The scientific community was almost -unanimous in suggesting

continued and more detailed studies on mental illness; however, not all
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scientists were willing to ad#ocate the complete cessation of compﬁlsory
sterilization programs until more data was collected. In 1932 the Har-
vard biologist, H. M. Parshley, fully cognizant of the lack of knowledge
concerning the origin and transmission of mental disease, maintained
that mental diseases could be considered to be transmitted much like
common Mendelian recessive traits and that selective sterilization ap-
pliea to the mentally diseased would be beneficial to society.39 In
1935 £hé Myerson committee issued a report stating that the state of the
present knowledge concerning the transmission of mental diseases did not
warrant the sterilization of persons thought td‘be carriers but them-
selves not actually suffering from the disease. The committee called
for continued research on mental disease, and in the meaﬁtime, while
further research was being carried out, patients suffering from such
mental diseases as schizophrenia, manic-depressive psychosis, and
epillepsy should be steriliged.
Despite the conclusions of the Myerson report there were a number of
. sclentists who were hesitant to commit such an irreversible act as ster-
ilzation without more conclusive scientific data. Among members of this
group was J. B. S. Haldane, who objected to the sterilization of the insane
because it was an act motivated more by emotion than intellect and rea,son.L"1
During the 1930s there was little disagreement among members of the
scientific community.that the'origin and transmission of mental disease
were inadequately understood. Confusion 6ver the means df transmission
of mental illness caused disagreement among sclentists about the best
way of treating the problem. Ironically, far more was known about the
transmission of feeble mindedness than insanity; yet twice as many men-

tally ill persons were sterilized under state laws as feeble minded
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individuza,ls.L"2 This lack of correlation between scientific knowledge

and practice alienated some scientists from the movement.
Medical Reaction

The general reaction of the medical community to the sterilization
of the mentally i1l was somewhat more subtle than that of the scientific

community. The numbers of entries in the Journal of the American

Medical Associatién concerned with sterilization of‘thevinsane were few
in the 1930s.

© Physicians made up a relevant portion of the membership of several
eugenics organigzations which supported sterilization of the insane, such
as the Human Betterment Foundation. One of the most important and
radical eugenists of the 1920s and 1930s. was Haven Emerson, a practicing
New York City physician. Emerson believed that steriligzation laws were
unnecessary, as the decision to sterilize should be left solely to the
physician. However, if laws were to be passed then he believed that
the physician should share in the application and sélection of candi-
dates under the law, and he also believed that the physician should
play a part in the formulation of sterilization legisla,tion.q'3 Emerson
représented a portion of the medical profession which favored the use
of sterilization laws for the insane. Some physicians, more cautious
than Emerson, nonetheless supported sterilization laws for the mentally
111, despite the lack of knowledge about the heredity of the mental

d:lsea.ses.m+ This general philosophy was summed up well by an English

physician, Dr. Charles Rankin in the Journal of the American Medical

Association:
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including mental diseases/ cannot at present be exactly as-
sessed, it cannot be questioned that sterilization of mental
defectives would do somethin§5to reduce the incidence of the
condition in our population.

although the part played E% heredity in méntal deficiency

Physicians were very important to the carrying out of the sterilizatioﬁ
of the insane, for not only were they charged with its execution, but it
was their responsibility to diagnose insanity and recommend steriliza-
tion to state boards.

Not all physicians took the advice of the Myerson committee and
accepted tﬁe idea of participating or approving the compulsory sterili-
zatlon procedures. Dr. Foster Kennedy, Professor of Neurology at
Cornell Medical College, cétegorically rejected the construction of
institutions for the purpose of carrying out sterilization opératioﬁs on
the insane and defective. He said that construction of such edifices
would be equivalent to building altars to unknown deities.q'6 Further-
more, Kennedy rejected the sterilization of individuals suffering frdm
schizophrenia and manic-depressive psychoéis on ethical grounds. Ken-
nedy alleged that the sterilization of mentally disturbed persons could
cost the world something it neéded‘very desperétely-—brilliant‘minds
and perhaps genlus. In support of his argument that man‘had no right
to alter the course of human history with a‘scalpel, Kennedy cited a
list compiled by Lange-Eichenbaum of great men who suppqsedly-suffered
from some form of mental illness. The list included Beethoven and
Newton (paranoid péychopaths), Blilcher (manic-depressive) , and Goethe,
Hauff, and Poe, who were all either neurotics, psychopaths, or
schizophrenics.u7_

Myerson, after the issuing of his report to the American

Neurological Association, felt that the report was much too often used
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to justify compulsory sterilization laws for the mentally ill. Only
a year after the report was published, he wrote a letter to the editor

of the New York Times in which he stated that despite evidence of the

heritability of disorders such as manic-depressive psychosis and
schizophrenia as well as feeble mindedness, the genetic mechanism was

so little known that sterilization was not only useless but perhaps
harmful. He went on to reemphasize a major part of the commitfee's con~
clusion that what eugenics needed was not more legislation but more
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research.
Beclesiastical Reaction

Churches during the 1930s were quite varied in their reaction to
sterilization of the insane. Some Protestant churches had endorsed the

L9

implementation of sterilization laws_concerning,the unfit. However,
because steriligzation did net violate any basic doctrine of the various
sects, there was little discussion of sterilization of the unfit from
the Protestant point of view in popular journals. The Catholic Church
before the 19305kwas quite divided over the issue of sterilization of
the unfit, especially the insane and the feeble-minded. Some members of
the high clergy in the United States were hesitant to act upon the issue
of sterilization in the 1920s end 1930s.5o The Catholic Church, however,
was not united in its opposition to the sterilization of the unfit. A
Roman Catholic priest, Father Joseph Mayer, associated with the Insti-
tute for Social Work at the University of Freiburg, led a pre-encyclical
movement within the Church which was in favor of eugenic sterilization

in some cases. Mayer defended the use of sterilization using the his-

torical precedents of castration set by the early Church fathers and
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popes.51 Mayer's argument rested upon the assumption that psychopaths,
who were the most important subjects of steriligation laws in Mayer's
opinion, had no individual or human rights. Therefore, the steriliza-
tion of such persons did not violate the rights of the individual to
reproduce. Furthermore, the morality of the psychopath was not affected
by the operation of sterilization, because the psychopath actually had
52

no sense of morality. These arguments broduced by Mayer were trans-
lated and published in the United States by Paul Popenoe. The
condemnation of these arguments by the highest authority of the Cathoiic
Church did not stop Popence from continuing to ﬁse the arguments of
Mayer and other pro-steriligation clergymen.53
Even before the promulgation of the Pope's encyclical in 1930
there was some strong oppositlon to the sterilization of the unfit.
Opposiﬁion to sterilization rested on the argument that the right of the
individual to procreate, regardless of his mental or physical state
must not be interfered'with by magistrates of an earthly government.54
Conservative Catholic opposition to steriligation laws was expressed by
the Reverend John A. Ryan when he stated, "We will continue to fight
against this immoral policy with all the power and influence and re-
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sources that we can commamnd. Following the issuing of Casti Conubii,

the Catholic position in the United States was fairly uniform in its
opposition to the sterilization of anyone, for any purpose. By the
encyclical the Church was able to solidify lay Catholic opposition to
the sterilization laws within the profeésions as well as within the

voting public.56
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Legal Reaction

Throughout the 1930s the issue of the sterilization of the unfit

© was important in juridical circles, although there was little concern
given specifically to the sterilization of the mentally diseased. De=
spite tﬁe fact that the number‘éf sterilized pegple.in the Unifes States
- suffering from some form 6f'mental illness'waé nearly twice as large as
the numﬁer of feeble minded sterilized, there was 1it£le interest in
sterilization laws as they applied to the mentélly i1l in the 1930s.

J. H. Landman, a professor of law at the Cify College of New York, in
his massive study of sterilization laws in the United States, Human

Sterilization: The History Qi the Sexual Sterilization Movement, con-

cluded that the majority of legislation on the books dealing with mental
disease was enacted in monumental ignorance by legislators who did not
counsel experts.57 He further commented

The executlon of the various human sterilization laws reveals

a glaring ‘discrepancy between science and fact. . . . About

twice as many operations were performed on the insane as on

the feeble-minded. Yet, all eugenicists would agree that

feeble-mindedness is much more hereditary than insanity. The

number of operations on th%Bfeeble-minded should have ex-
ceeded that of the insane.

Reactions of Institutional Administrators:

From the late nineteenth century through the 1930s prison and
corrections administrators were bgrdeﬁed with large inmate populations
and inadequate‘budgets;59 The increasing cost of insanity to the public
was brdught to the attenfion of readers in articles written by eugenists.
The tendency to associate feeble mindedﬁess and insanity with crime

‘made the corrections directors throughout the country allies of the
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eugenists, who advocated the sterilization of the mentally ill. Paul
Popenoe pointed out that since data collected in the late 1920s indi-
cated that prisons were not filled with persons of sub-normal
intelligence, attentlon must be turned from feeble mindedness to insan-
' ity as the cause of crime.éo This new orientation in the search for the
causative agent of crime allowed prison administrators to advocate
sterilization as a means of alleviating their economic dilemma. Justin
K. Fuller at the 1938 American Prison Association Conference at St.
Paul, Minnesota, lamented thét the excellent sterilization laws on the
books were used too infrequently. Fuller also oBserved that 1t was tragic
that such harm could be done to a worthy program such as sterilization by
a newspaper report which pilloried a goad and scientifié public servant
for carrying out these laws while making a?martyr of a defective or
psychopath.él |

There were many people from different gquarters who attempted to
discredit the economic argument of the prison administrators and the
eugenists., Harold Ward, a popularizer of the case against compulsory
steriligzation laws, demonstrated how little social-welfare programs for
the mentally ill and defective cost in comparison with larger govern-
mental expenditures or even the estates 6f the more wealthy businessmen
in ihe country.62‘ Landman recognized the economic argument for
sterilization, but was not convinced of the necessity of resorting to
surgery. In an article, published in 1935, Landman calculated the loss
to soclety and the individual caused by mental illness ih New York alone
at $143,602,253,63 an amount which was probably greater than the esti-
mates of most eugenists. Despite this tremendous amount of financial

drag on society, Landman did not recommend sterilization of the
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mentally diveased under laws which rested on an unsclentific basis.
Overview '

The sterilization laws for the insane, although enacted on
inadequate and sometimes erroneous scientific assumptions, were less
debated and controversial than similar laws for the sterilization of the
feeble minded. Because of the absence of direct opposition from the
legal, medical, and’scientific professions, almost twice as many people
suffering from some form of insanity'were sterilized as people suffering
from mental retardation. The sterilization of £he mentally 111 was lost
as a separate and important issue in the greater controversy over
sterilization laws for the feeble minded and criminal. While the
Catholic Church presented some opposition to the steriligzation of the
~mentally ill, more effort was directed at the general moral issue of
sterilization, or the specific laws for the mentally retarded. The only
real aliy of the sterilization statutes directed at the mentélly i1l
were the eugenists and penologi#is. The peﬁologiSts’accepted the word
of the eugenists that crime was directly related to mental illness.

This correlation between crime and insanity complemented the correlation
between crime and feeble mindedness established much earlier by eugenists
and anthropologists of the Lombroso school. The controversy over the
sterilization of the insane was simply an indistinguishable part of the
greater controversy over the principle of sterilization for asocial

elements of the population.
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CHAPTER IV
THE CRIMINAL
Crime as a Hereditary Disease

In the 1880s there developed in Europe a new school of social
thought concerning criminalsvand malfactors, criminal anthropology.
This school was derived from the materialism and scientism of the nine-
‘teenth century. Cesare Lombroso (1836-1909), an Italian professor of
medical ethics at the University of Turin founded the theory 6f crimi-
nal anthropology. The basic assumption of criminal anthropology was
that/criminals and asocial individuals were not the result of their
environment, but were the result of defective heredity. Since by the
assumptions of criminal anthropology, crime was not a learned tendency,
but an inherited one, the answer to crime was not environmental reform
but the elimination of undesirable breeding stock from the human race.
This theory spread rapidly to the United States within a decade of its
development. During the 1890s criminalvanthropology had'a significant
effect upon American attitudes. The influence of criminal anthropology
was sd‘great that, when the sterilization program got underway, hered-
itary criminalé were among those most often mentioned as candidates for
surgery .

Criminal anthropology, due to its physical determinism was anti-
thetlical to previous theories of crime and the treatment of criminals

in the United States. Before the 1890s in the United States the

60
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_reason for the imprisomment of criminals was different from the reason
used after the introduction of criminal anthropology. During most of
the nineteenth century in the United States law breakers were incarcer-
ated for purpose of rehabilitation and reform; after 1890 prisons
became holding pens which, by preventing the escape of criminals,
protected socioty from the incorrigible.

The idea that criminals were not susceptible to rehabilitation
caused many to consider the high cost of prisons a waste -of public
funds. Those who aocepteo the idea of the futility of prisons endeav-
ored to find a 1ess extravagant and more efficient solution to crime.
The solution these genetic determinists arrived at, with the help of
Galtonian eugenists, was sterilization. In 1875 the linkage between
heredity and oriminality was supported by Dugdale in his influential
study of the Juke family. The genealogical study of the Jukes con-
Vducted by Dugdale established a method for many subsequent studies of
degeneraté families by various authors. The results of studies of the
Nam family, the Hill Folk, the Piney family, the Dack family and the
ﬁappy Hickory family were similar to the results obtained by Dugda.le.2
These studies all demonétrated the correlation of crime with mental
deficiency. Thus criminal anthfopologists were the natural allies of

eugenists, for they both shared a common hope for the salvation of

soclety: sterilization of the mentally deficient and defective.3

For centuries asexualizatlion was used as a punitive measure for
criminals. Before the twentieth century the method used was castra-
tion. The-disturbing side effeots caused by castration made this
piocedure unacooptable to twentieth century social reformers and

eugenists., An alternative procedure was developed late in the
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nineteenth century for the sterilization of an individual with no
hormonally induced side effects. In 1897 Doctors F. A. Kehrer, a Ger-
man phyéician, and H. G. Lennander, a Swedish surgeon, indepéndantly
developed surgical procedures for the sterilization of human beings,
without cas‘c,ra‘c,ion.LL The sterilizatioﬁ ﬁrocedure developed by H. G.
Lennander for the male was called "vasectomy"”, and the procedure devel-
oped for the sterilization of the female was‘termed "salpingectomy".
With Galtén's theory of selecti?e breeding existent since the 18803,
and the development of the improved methods for sterilization, made
available in the late 18908, many social—Darwinists heralded the advent
of a better bred’soqiety.

An American‘priSOn physician at the Jeffersonville Reformatory at
Jeffersonville, Indiana, made theAfirst application of vasectomy for a
eugenic purpose. In 1899 the reformatory physician, Dr. Harry C. Sharp,
performéd a vasectomy on a nineteen-year-old inmate who had complained
of the problem of masturbation and desired the prison physician to
castrate him.5 Sharp, however, unfamiliar with the effects of vasecf
tomy used this procedure on thé patient instead of performing the
requested castration. Not long after performiné this first therapeutic
vasectomy, Sharp decided to use the operation for a eugenic purpose on
"heredltary criminals" within the Jeffersonville reformatory. Sharp
was so impressed with the results he achieved from the operations that
he performed an additional 236 vasectomies on inmates of the reforma-
tory betkéen tﬁe years 1899 and 1912.6

Sharp performed his first steriliéations without the approval of
law, but for the large scale implementation of sterilization, Sharp

realized that legal sanctions would be necessary. Sharp advocated that
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all interested citizens organize in order to get sterilization initiated
in their community correctional and mental institutions. Sharp léd the
sterilization campaign in Indiana with almost religious zeal, develop-
‘ing the campaign into a crusade to preventbthe spread of human
degeneracy and delinquency.? Sharp in addressing himself to the reli-
glous and moral objections to the law, asked the rhetorical question
"shall we permif idiots, imbeciles, and degenerate criminals to con-
tinue the pollution of the race simply because certain religionists
teach that marriages are made in heaven and that the function of

procreation is divine?"8
Sterilization Legislation

The first sterilization bill proposed in the state 1egislature of
Michigan in 1897 was voted down. A similar sterilization statute was
passed in the legislature of Pennsylvania in 1905; however, it was

9

vetoed by the governor. Largely through the efforts of Harry C. Sharp,
Indiana was the flrst state to enact a sterilizmation law in 1907; There
Wwere provisions within the Indiana statute for the sterilization of
confirmed criminals and individuals convicted of the crime’of rape.lo
Sharp was so enthusiastic about the Indiana law that he advocaﬁed that
other states enact similar legislation.ll Despite the enthusiasm which
Sharp demonstrated for the Indiana sterilization law it was not en-
forced to any extent, because of the opposition of the state governor.
The Indiana.sterilization law was declared unconstitutional in 1921,
because it denied the defendent due process of la.w.12 Another sterili-

zation law was not enacted to replace the 1907 statute until 1927.13

The statute of 1927 differed from that enacted in 1907 in that the
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latter law contained no provision for the sterilization of criminals or

rapists, but was directed totally toward the insane and retarded.14
During the progressive era several states passed laws for the

sterilization of criminals. These laws ofteh used very obscure and

abstract language for the designation of what type of criminal was to

be sterilized. Terms such as "hereditary criminal”, "confirmed crimi-

nal", and "habitual criminal" were freely employed in some state

sterllization laws. These terms implied a knowledge of genetics‘and

criminal causation which did not exist at the time the laws were en-

a.cted.15 Consequently, a number of state legislatures enacted laws for

the stgrilization of criminals which were based on false scientific

principles.16 Four states passed laws for the sterilization of indi-

viduals denotated as "confirmed criminals": Indiana (1907), New Jersey

(1911) , North Dakota (1913), and Washington (1921) 7 Three of these

four laws were declared unconstitutional or voluntarily repealed by the

state legislatures. By 1931 only the state of Washington retained its

criminal sterilization law intact, but it was never used as a compui—

sory measure.18 Nine states enacted sterilization statutes which

applied to those classified as ™habitual criminals": Washington (190% ,

Nevada (1911), New York (1912) , Kansas (1917), Oregon (1923) , Idaho

(1929 , North Dakota (1927) , Nebraska (1929) , and Towa (1929) . 7 By

1931 three of these nine states no longef had legal provisions for the

sterilization of "habitual criminals". In addition, Wisconsin simply pro-

vided for the sterilization of "criminals! (1913 .20 Connecticut went

so far as to define "hereditary criminals" in its sterilization statute

of 1909.%% |

Both California and Oregon defined the criminal subjects of their
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sterilization laws more carefully and completely than most other states.
This is not to say that the sterilization provisions of the California
and Oregon acts were based on more scientific grounds than other stat-
utes. But the state of California legalized the sterilization of
prisoners serving a life sentence and having one previous felony con-
viction, who at the time of consideration demonstrated signs of being
"morally depra.ved.”22 During the progressive era the state of Iowa
passed a sterilization law declaring "prostitutes', 'drug fiends", and
"drunkards" to be candidates for sterilizé.tidn.z3 These laws fy the
1930s, however, were either removed from the boéks by the state legis-
latures or declared unconstitutional by various courts. Before 1923
four states enacted statutes whiéh provided for the sterilization éf
three-time convicted felons.zu Of the five statutes passed by the four
states only two states had these statutes on the books by the beginning
of the 1930s, Delaware and California.25 Oklahoma as late as 1931 passed
a steriligation law directed specifically at "habitual criminals.” The
law defined a habitual criminal as one who had been convicted threé |
times of a felonious offence.26

Sterilization statutes which were directed at "sex criminals" were
among the earliest sterilization laws in existence; however, they were
leés numerous than provisions for criminals convidfed of non-sexual
dffenses, the mentally diseased or defective. The most long lived of
the laws for the sterilization of sex offenders were the statutes
passed in New Jersey (1911) and Kansas (1917). Both of these laws
designated "sex criminals" as candidates for sterilization; both of
these léws remained in effect through the 1930s. The crime of rape was

adequate for initiating sterilization proeedures against the defendant
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in eight states: Indiana (1907), Washington (1909), Nevada (1911),
New Jersey (1911), New York (1912), Towa (1913), North Dakota (1913),
and Oregon _(1925).27 All eighf of the rape provisions were dropped
from the law books by the beginning of the 19305. Laws which madé the
"carnal abuS¢ of a female" an offenée punishable by sterilization were
enacted in Washington (1909) and Nevada (1911), but both were shortly

28 The states of California and Iowa enacted between them

invalidated.
four statutes which provided for the sterilization of two-time convicts
of sex-related crimes who demonstrated evidence of depravity of char-

29

acter. 0f the four laws all were either replaced or declared
unconstitutional by 1930 except Califqrnia's 1913 law.30

During the early 1930s the trend of passing sterilization laws for
criminals by state legislatures had decreased in momentum. In 1931 the
state of leahoma enacted a law for the sterilization of incurable
criminals which receivéd concerted and negative reaction from the
nation's press.31 The New York Sun editorialized,

If it were an act of Congress, it certainly would be open

to attack as violating the Eighth Amendment to the Federal

Constitution. . . . The Oklahoma statute may come before

the Supreme Court of the United States on either 'due pro-

cess of law' or the 'equal protection of the laws' provisions

of the Fourteenth Amendment. Valid or not, this method of

dealing with criminals is likely to offegg the sensibilities
of a considerable portion of the public.

The Eugenists: Defenders of Sterilization

The American eugenical community was divided on the issue of
sterilization of criminals and social deviates. The American eugenics
mdvemént was dichotomized into pro and anti-sterilization factions be-
cause of the nature of the scientific data available on the genetics of

‘crime. As the 1930s began the éenealogical studies which had been
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conducted by Dugdale and Goddard several decades earlier were no longer
acceptable as scientific proofs. There had been little clinica.i veri-
fication of the postulated hereditary nature of crime, and some
eugenists were themselves unwilling to commit themselves to such a
program. These eugenists were afraid that states were using steriliza-
tion of criminals as a punitive method and demanded more research before
any type of program was initiated.33

Proponents of criminal sterilization justified their call for
massive programs of sterllization in several ways. The rare and most
extreme group of supporters of sterilization fo; the criminal element
used the argument of the Lombroso school of criminal anthropology. They
expounded that criminality was a hereditary tendency which passed from
one generation to the next in much the same manner as other known
genetic diseases. The school of hereditary criminality was particularly
strong in Germany during the 1930s. Popenoe was reéponsible for trans-
lating the summaries of severel articles by German criminal

M Most eugenists during the 1930s sub-

anthropologists into English.
scribed to‘fhe belief that crime was a product not of heredity, but of
mental disease and inferiority. For the eugenists who blamed the prob-
lem of crime on mental abnormality, the Binet intelligence test replaced
the steriotaxic instruments of the eriminal anthropologist for the
detection of the "criminal types.”35 Mahy,of the early intelligence
studies cenducted in state prisons supported the findihgs of Goddard'e
and Dugdale's genealogical studies of‘degenerate.families; intelligence
is proportional to criminality.Bé The students of society who entered

the various prisons were expecting to find enough mental retardation to

support the genealogical studies; however, they did not suspect that
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they would find mental inferiority in such grand proportions. Some
psychological testers estimated from twenty-five per cent to ninety
per cent of prison inmates suffered from feeble mindedness,37 The
eugenists of the 1930s accepted the findings of the early Binet testers
with little alteration. Most of the significant eugenists in the
United States rejected the idea of the inheritance of criminal tenden-
cies. They accepted the principle of steriligzation of the feeble
minded and the insane because they were burdens on society. The
éugenists considered them burdens because of the social Welfare ex-
pended on them and the crimes which they might commit, but few accepted
the idea of sterilization of criminals because they contained criminal
germ plasm. Paul Popenoe stated that criminal behavior was not in-
herited and that any attempt to reduce the social problem of Qrime by
the élimination of criminal heredity was unscientific and false.38
- However, the admission that criminal. sterilization rested on an unsound
scientific foundation did not stop some eugenists from advocating the
sterilization of criminals. To these eugenists it was not importént
whether criminals were produced by defecti&e germ plasm or bad environ-
ment, sterilization could still be beneficial to society because it
stopped unfit individuals from having and raising children.39
Despite the agreement between most of the significant American
eugenists on the lack of scientific proof for the inheritability of
criminal tendencies, most agreed that steriliéation should not be used

as a form of punishmént. Elsworth Huntington of the Human Betterment

Foundation stated in his eugenic catechism Tomorrow's Children that

sterilization was not a punitive measure, but strictly a protective

one.LPo Even Popenoe was not in complete support of criminal
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sterilization laws. He indicted the Californie sterilization laws for
criminals as being unsatisfactory on sclentific grounds and having lit-
tle to interest biologists due to their punitive nature.41 Popenoe felt
thatilaws for the sterilization of criminals should make the reason for
sterilization clear whether therapeutic, puhitive, or eugenic. Popenoe
never dbubted the good which could be done by sterilization of criminals,
but thought that the law should specify the purpose of sterilization
and be able to support the reason for steriligation with adequate evi-
dence.42 Professional eugenlists stressed further research into the
inheritance of criminality, much as they did fo; the hereditary nature
of feeble mindedness. But many also believed that the absence of
pertinent scientific facts should not halt the implementation of

L3

sterilization laws for criminals.
Scientific Objections

During the 1930s the scientific community was sﬁpported by a
number of éocial critics in the battle against compulsory sterilization
of criminals. This alliance attacked the éssertion that criminality
was transmitted as a hereditary disease. The anti-sterilization faction
contended that crime was a social disorder which was almost totally a
?roduct of the environment. Dr. Clifford Shaw of the University of
Chicago demonstrated that an important and direct correlation existed
between environment and juvenile deliquency.44 Social scientists in-
volved in the study of ciminality among other disorders not only
concluded that the mechanism of inheritance was completely unknown, if
1t does indeed exist, but that enviromment had much more to do with the

development of criminal traits in people than did genetic factors.45
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The ﬁyerson committee of the‘American Neurological Association
conducted a survey of some of the literature written on the hereditary
nature of crime for its report in 1935.46 The Myerson committee con-
curred with the majority of the scientific community, that there was
inadequate scientific proof of the link between heredity and criminal-
ity.u7» Edwin Grant Conklin, the president of the American Association
for the Advancement of Science and a Professor of Blology at Princeton
University, termed the American sterilization laws for the criminals as
factually unjust products of "modern crusaders." Conklin observed that
the sterilization of criminals would probably have no effect on the rate
of crime, contemporarily or in the future; it would only be effective
in elimination of excessive human population of the WOrld.48 The
respected blologist from Harvard University H. M, Parshley, who for the
most part was a defender of selective.sterilization of the socially
unfit, made it very clear that only the feeble minded and the insane
should be made subjects of state sterilization laws, to assure that the
operation would not be confused with a punitive mea.sure.49 Conklin
designated that the only social conditions which were adequately proven
té be hereditary were feeble mindedness and insanity; therefore persons
who suffered fr@m those disorders could be recommended for steriligza-
tion on firm scientific grounds. Parshley feared as did Popenoe and
most moderate eugenists that the sterilization of criminals would be
confused with punitive castration.50 The fear had a basis in fact be-
cause during the progressive era seven states initiated sterilization

51

statutes which were clearly punitive in motivation. Others of more
subtle wording could easily be.classified as punitive in motivation,

such as the Oklahoma statute of 1931. Harold Ward, a noted critic of
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the sterilization movement, believed that eugenics and in particular
criminal sterilization, through its neglect of the economic contra-
dictions of modern society, was transformed from a curative or
preventative method into a palliative weapon.52

The genealogical method of studying social problems suspected of
being transmitted genetically lost favor with most scientists by the
1920s. The substitute for the family tree method of genetical analysis
was laboratory experimentation. Because the correlation drawn by some
eugenists between crime and heredity was based on inadequate scientific
study, the sterilization of criminals was the first sterilization pro-
gram to be repudiated by American scientists. Some members of the
profession surrendered the principle of criminal sterilization in order
to preserve.other portions of the sterilization program. Some dedicated
eugeﬁists abandoned sterilization of criminals because they realized

that the criminal and asocial elements of society could be sterilized

under the laws for the feeble minded, or insane.
Medical Reaction

During the late nineteenth and early twentieth centuries criminal
anthropology had a substantial influence upon the American medical pro-
fession. The hereditarian arguments of criminal anthropologists at-
tracted many American physicians, and as a result a substantial part of
the medical cqmmupity lent its prestige to the campaign for the sterili-
zation of criminais in the various states.53 The early 1930s was a
pefiod of varying opinions within the medical profession over the issue
of the sterilization of criminals. A faction of the medical community

was very cautious about the implementation of compulsory sterilization
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for the socially unfit, because of inadequate scientific knowledge of

genetic mechanisms. The Belgilan correspondent to the Journal of the

American Medical Association who held this view of sterilization for the
retarded and physical defectives did not object to the comﬁulsory ster-
ilization of criminals: "From the practical point of view, 1t would
seem that one should reserve sterilization for imbeciles and crimiﬁals
by constitution and recommend birth control measures for other defec-

b2

tive persons." In that same year, 1933, and in the same periodical
another contributor saw the primary elements of society to be sterilized‘
were the insane and the mentally retarded. Parf of the explanation
offered for these individuals being S0 dangerous‘to society was that
they required inordinate amounts df money to institutionalize and they
often became criminals which cost soclety even more.55 The majority of
physicians were cautious about the steriligation of individuals whose
heredity was in doubt, the criminal element. The sterilization of
persons suffering from disorders suéh as insanity and feeble mindedness
were occasionally endorsed by American physicians, but such approval of
the sterilization of criminals was very rare. DMost physicians in dis-
cussions of sterilization, continually reiterated that caution must be
maintained regarding the overstepping of scientific theory in
sterilization programs.56
The medical‘profession showed little enthusiasm for the German

sterilization law for criminals in the pages of the preeminent medical

Jjournals. One contributor to the Journal of the American Medical

Association said of the German criminal sterilization law, "some of the
provisions have a medical interest."57 The general lack of enthusiasm for

and endorsement of sterilization laws for the criminal elements was
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embodied in the Myerson committee report to the American Neurological
Association. The Myerson report expressed a view of criminal steriligza-
tion laws not unlike that held by the scientific community. The report
rejected the sterilization of criminals due to insufficient scientific
evidence that crime was a hereditary trait. Instead of sterilizatioh
for criminals the Myerson committee suggested social reform, as a means

8

of reducing crime. Myerson continued to stress the premature nature

of state sterilization laws for the criminal by completely denying any

connection between crime and heredity in a letter to the editor in the

59

New York Times. The medical community emerged from the early 1930s in

a state of opinion which rejected the principle of the steriligzation of
criminals and closely paralleled the sentiments of the scientific

| community.
Ecclesiastical Reaction

The steriligzation of criminals was not the most important portion
of the Catholic Church's fight against sterilization laws, but the issue
was not ignored by the Church. Before the issuing of .the papal encycli-

cal, Casti Conubii the faction of the Church which supported selected

sterilization did take the issue of the sterilization of criminals to
the press. This school of theological thought headed by Joseph Mayer,
the well-~known German theblogican of moral issues, Justified the
steriligation of criminals by the precedent established in the writings
of St. Thomas Aquinas. Thomas Aguinas had advocated the castration

of criminals rathgr than imprisonment és means of reducing criminality
in society.60 The Catholic social scientist Ruland was engaged in the

study of contemporary sexual needs, as seen in the activities of
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criminal stocks during the 1920s and 1930s.61 With the promulgation of

Casti Conubii in 1931, the position of the Catholic Church was estab-

lished for all types of sterilization. The principal Catholic attack
on the American sterilization movement was directed at the lack of
scientific basis for the sterilization of criminals. Dr. Jofn A. Ryan,
the foremost Catholic opponent of the sterilization movement during the
1930s described fhe sterilization laws which aséumed that criminality
was hereditary as ridiculous and praised the fact that only a few had

been allowed to go into effect.62

Legal Reaction

The legal community always rejecﬁed the idea of the steriligzation
of criminals, mainly because of the lack of scientific evidence that
criminality was a genetic disease. This idea wWas present in law
Jjournals even during the progressive era. An anonymous contributor to

the Harvard Law Review in 1912 stated:

Therefore mere conviction of crime is insufficient to justify
society in taking this drastic means of protecting itself
against the criminal. Asexualization can only be Jjustified
in the case of born criminals, and unfortunately in the pre-
gsent state of scientific knowledge it seems impossible to
distinggish most born criminals from criminals by acquired
habit.

Discussions of laws for the sterilization of criminals were numerous in
American legal journals during and after the progressive era.éu However,
lawyers' opinlons of the sterilization of criminals evolved little
during the first four decades of the twentieth century. In discussing

a test in the Oklahoma Supreme Court of the Oklahoma sterilization law

for habitual criminals in 1935, an analyst of the Harvard Law Review

commented,
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Without reference to any legal or medical authority, the
court chose to ignore established biological opinion that it
is still impossible to reach valid generalizations concerning
the heritability of criminal tendencies. . . . Despite the
court's assertion that habitual criminals possess heritable
traits of insanity, it seems settled that a criminal tralt as
such cannot be inherited.

The attitudes of various lower courts were not reflective of the
general community of lawyers. Follbwing the Supreme Court decision of

Buck v. Bell the dedication of that court to compuisory eugenic sterili-

zation was reédily detectable.66 Several lower courts shared the re-
solve of the United States Supreme Court in the sterilization of the
unfit. Specifically those judges from the lower courts were in favor of
the stérilization of lawbreakers. A radiéal Judge of Neﬁ York City's
Children‘'s Court 137, Samuel D. Levy, advocated the sterilization not of
Juvenile offenders, but of their parents. Levy thought that such eu- |
genlc steriligations woﬁld assure an end of the criminal elemént in
society. Levy fprther advocated fhe use of mass sterilization by claim-~
ing that "There are 20,000 persons sterilized in this country so far,
and 1f thls process were carriéd out for the peopie who need it the

W67 Justice Jacob Panken also of '

number would run into the millions.
the New York City's Children's Court System stated that, in the case éf
sex offendefs, sterilization was sometimes warranted. Pénken, however,
Aurged sterilization as an alternative to segregation for life, which
-would also stop the reproduction of criminals.68 Although the tone of
Jjudicial demands for some type of sterilization procedure for criminals
became more moderate as the 19305 piogressed, the demands for steriliza-~
tion were still based on the out-dated assumptions that_criminality was

a hereditary trait or the belief that sterilization should be a punitive

measure. Jurists who favored the sterilization of criminals seldom
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expressed their ideas in legal journals, but usually turned to either

newspapers or popular periodicals.
Reaction of Institutional Administrators

The most avid defenders of sterilization laws for criminals were
members of thét profession which were in close daily contact with the
- anti-soclal members of society, prison and corrections institution
directors. These institutional administrators valued sterilization as
a normal method of dealing with the criminal element of soclety. In the
middle 1920s, when sociologists and biologists had become less enthusi-
astic about eugenic reform, the editors and contributors to journals

such as American Charities and Social Work continued to employ Galtonian
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methods to analyze problems of human degeneration. The position of
most penologlsts was represented in the opinion of Blanche Miller when
she stated at the fifty-seventh annual congress of the American Prison
Assoclation that '"the most direct methods for the material élimination
of crime are sterilization of the biologically unfit and habitual crim-
ina.l.”70 During the 1920s and 1930s the opinions of most prison experts
had changed little on the issue of criminal sterilization and the hered-
itary nature of criminal bebavior.. Despite the fact that low
intelligence had been discredited as being one of the symptoms of a
criminal constitution by Popeﬁoe and others, most penologists continued

71

to equate criminality with mental retardation. H. L. Mencken of the

American Mercury as late as 1937 indicated the presence of biological
determinism, in regard to crime, in prison and corrections workers.
Mencken stated that wardens, police administrators, mental hygenists,

truant officers, and other similar experts agreed that it would be
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benefiéial if the statistical differences (meaning intelligence scores)
could be reduced between the criminal and the non criminal or the fiﬂ
and the unfit.72

Prison officlals were frequently plagued by inadequate institutional
budgets and looked to sterillization as a means of partial~economic re;
lief. Prison administrators reasoned that their budgets would be
adequate to meet the needs of the institution if prisons were used as
facilities for dangerous anti-social criminals, and not as institutions
for the mentally and socially inadequate. Ellen C. Potter, a women's
prison administrator ésked which served society‘more, the furnishing of
good obstetrical care for a mother in prison, or‘control‘of the propa-
gation of the "unfit". In her discussion, Potter did not fail to .
mention the increasing cost to the tax payer of incarceration of the
non-dangerous crimina.i.73

The tax burden was a constant argument used by sterilization
advocates to initiate sterilization of inmates of penal institutions
before paroling them. The criminal parole system was seen by éome to
have failed in its purposé of iehabilitation»of mentally deficient
criminals. These criminals after parole were free to marry and to re-
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produce their kind. Sterilization of criminals was seen by many to

be a necessary and valuable adjunct to the parole system which would
eliminate from society an increasing social welfare expenditure and a

declining national'standard.75
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Overview

Most American state laws for the sterilization of ciiminals were
enacted during the progreséive era and were distincf products of that
movement. These laws were intended for various purposes, eugenic,
therapeutic, and punitive. The movement to sterilize criminals did not
have the full'supporﬁ of the American hﬁman sterilization movement in
iﬁs campaign for state laws. The movement for criminal steriligzation
never had the support among eugenists and professionals that other
sterilization campaigns enjoyed. The major reason for lack of support of
the movement for the sterilization of criminals was the lack of scienti-
fic facts to prer the assertions of the advocatesbof the sterilization
of criminals. Because of the lack of correlation between genetics and‘
crime, Ameri¢an social scientists, psychoiogists, and biologists with- .
’drew,their sﬁpport from the movement. The schoql of criminal
anthropology was unable to detect a uhiversally aéceptable set of char-
acteristics which Wwere common to the criminal element. Thus thé
ﬁovement 5egan'to fade. The movement for laws for the éterilization of
¢riminals suffered from iack of professional and eugeni; support
' fhroughout the 1910s and 1920s and entered the 1930s ip”a ve£y weak
.state. Despite the lack of support by the professions for the»sterili-
zatlon of criminals there were groups whiéh did support the movement.
Institutional administrators saw sterilization of criﬁinals coupled
with parole as a method to ameliorate their economic situation. There
kwere also oécasional pockets of popular support for the“steriliéation
" of criminals. In 1934 the Women's Advisory_B&ar@ to the mayor and

aldermen of Savannah, Geérgia, passed a resolution to suggest that a
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state law for the sterilization of criminals be passed.76 As late as
1937 a Fortune magazine random survey found that sixty—fhree per cent of
the people polled were in fa&or of the sterilization of habitual crimi-
nals.77 Despite isolated pockets of popular suppoit for the movement
for the steriligzation of criminals, the mdvement lacked the support of
most professions, the Catholic'Church, and part of the human steriliza-
tion movement. This lack of sUppoit cosf the movement much of its

vitality in the 1930s.
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CHAPTER V
CONCLUSION

Americaﬁ sterilization legislation was transformed during the
twentieth century in response to various pressures. The sterilization
statutes passed by the states during the progressive era were extremely
zealous in nature. American sterilization laWS‘were expedient in nature
because sterilization advocates were convinced that they alone possessed
the insight necessary to preserve the integrity of the human race, and
they were able to convince legislators of their special knowledge.

These sterilization laws were passed in a period during which some
‘social theorists warned that the unfit and undesirable members of soci-
ety Wwere about to overwhelm the American population. The panic |
initiated by these fearful predictions caused legislators to enact stop-
gap measurés which were founded on little scientific information. These
laws were drawn up with little consideration of possible conflicts with
the federal constitution. Following the First World War some states
enacted their first sterilization statutes while states which already
had such laws quallfled or replaced these statutes. The modifications
were made ih response to legal pressure placed on the structure of the
laws by various state and federal courts. During the years 1913-1918
six sterilization laws were declared unconstitufional because they vio-
lated various portions of the constitution. Despite increasing

knowledge concerning the inheritance of insanity and feeble minedness,

85
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legal pressures caused the laws to change, no£ the pressures of
increasing scientific data. The Virginia sterilization law passed in
1924 established a pattern for other states to follow in the drafting of
sterilization statutes. The Virginia law also revitalized the applica-
tion of such laws inrthe United States. The Virginia law was the first
sterilization law to be agudicated before the Unitéd States Supreme .
Court; therefore this piece of legislation served as a barometer of‘high
court opinion on the matter of sterilization of the unfit. The Supreme
Court's decision that the Virginia statute of 1924 was constitutional,
| and that the state had the right to sterilize a feeble-minded girl named
Carrle Buck, served as a catélyst in the formulation of sterilization
programs by other states.

The legislators of the various states were sensitive to legal
pressures, as indicated by the careful legal wording of most of the

state statutes which were drawn up after the Buck v. Bell decision was

made in 1927. The same legislators, however, were out of touch with
scientific advancements which had been made since the first steriliza-
tion law was passed in 1907. The steriligzation statuteé were based on
sclentific theory which was either antiquated or erroneous. This ab-
sence of contemporary sclentific theory was in large part due to the
advlisors seiected by legislators. For expert technical advice, many
legislators £urned to the eugenists instead of scientists or in particu-
lar geneticists. The eugenists themselves relied upon the social and
scientific theories developed during the progressive era, theAgolden age
of eugenics. This unfortunate choice of advisors by legislators caused
several states to enact laws based more upon class and economic preju-

dices than the recent findings of genetics. As the 1930s began in the
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United States almost thirty states had enacted sterllizatlon laws, the
vast majority of these laws were based on out-dated scientific princi-

ples. The case of Buck v. Bell, the enactment of sterilization laws in

foreign countries and provinces, and the economic collapse of 1929
brought about the mass application of scientifically unsound
sterilization legislation in the United States.

- Eugenists were instrumental in getting sterilization laws passed
in the various states. Their influence with the state legislators did
much to form the sterilization statutes. Eugenists changed their argu-
ments for the sterilization of the "unfit" little throughout the first
half of the twentleth century. Théy used the results of early Binet
tests and the genealogical studies of the well-known degenerate families
such as the Kalikaks and Jukes to demonstrate the epidemic proportions
which the unfit and undesirable had reached in the American population..
Eugenists, even those who were scientists by profession such as Samuel
J. Holmes, maintained that feeble mindedness and insanify Wwere trans-
mitted as simple Mendelian traits. The doctrine of the eugenists was
also founded upon the assumption.that enough was known about the trans-
mission and causes of mental deficiency and disorder that it was
- feaslble and acceptable to eliminate these defectiQe strains by compul-
_sory sterilization. These often erroneous assumptions launched
eugenists on a sterilization campaign to the public which promised the
swift elimination of defective strains from the race. A few members of
the American sterilization movement recognized the inconsistency be-
tween data collected on the heredity of the insane, retarded, and
anti-social and the theory of simple Mendelian inheritance. These ad-

vocates were not disheartened by the lack of knowledge about the exact
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nature of inheritance and advised a continuation of sterilization,
becauée the people being sterilized under the state laws were not fit to
be parents, whatever the mechanism of inheritance of their disorders.
Eugenists throughout the 1930s either did not accept the more recent
findings of the science of genetics, or they accepted the new scientific
data as being extensive enough to justify a mass compulsory campaign.
Sterilization advocates during the 1930s continued to cal} for the
sterilization of the feeble minded and insane; however there wés some
reorientation of their position on the sterilization of criminals. Paul
Popenoe vas one of the prominent members of a group of pro—sterilization
eugenists who repudiated the steriligzation of criminals when based on
their inferior inheritance. These eugenists felt that inadequate scien-
tific evlidence existed to show that criminality was an inherited trait,
and thus sterilization laws which provided for the sterilization of
criminals for eugenic reasons Were unscientific. Despite the repudia-
tion of criminal sterilization léws which claimed to rest on eugenic
principles, the practice of sterilization of felons wWas approved by most
sterilization advocates. Some eugenists advocated the sterilization of
criminals because in their opinion these persons were not fit to be
parents and would likely lead their children into a worthless and shift-
less life of crime. Many eugenists recognized the viability of the
theory that environment was the cause of crime, not germ plasm. It was
only in the late 1920s and 1930s that the Lombroso theory of criminal
anthropology began to lose favor, and the theorists who attributed
crime to environment began to replace the hereditarians. The eugenists,
however, did not give up their support in the prison administrations of

the country. They produced studies which linked crime to mental
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retardation and insanity. The eugenists' campaign to stop criﬁe turned
from the sterilization of felons to the sterilization of the mentally
diseased and defective, in and out of prisons. Sﬁerilization advocates
reacted only against the argument that crime was an inherited character-
istic, not against the steriligzation of criminals if the justification
for sterilization was scientific.

The churches in the United States also were involved in the
argument over the sterilization of the unfit and unwanted. One church
in particular, the Roman Catholic Church, provided the only organized
resistence to the sterilization movement in the United States. Before
the 1930s the Church offered little firm resistence to the sterilization
movement. The principle of sterilization was accepted by most Catholic
theologians to be a violation of the basic tenets of the Churéh. How-
ever, vérious members of the Catholic high clergy in the United States
did not oppose sterilization until a papal edict was issued in 1931.

The papal encyclical Casti Conubii confirmed and made official Church

opposition to the practice of sterilization as well as birth control.
Rome condemned sterilization as interference with a God-given gift,
procreation; and furthermore sterilization, like birth control, made the
act of coitus separate from the act of reproduction, which constituted a

sin. After the issuance of Casti Conubii the Catholic clergy and large

numbers of the lalty opposed the state steriligzation laws in the United
States. As the 1930s progressed the arguments against sterilization
became more elaborate. Most of these arguments could be condensed to
the objection that sterilization completely ignored the holy or spiri-
tual aspects of man and degraded him to the status of a dumb beast.

Catholic opposition to sterilization in the United States was partially
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attributable to the initiation of a large scale sterilization program in
Germany. The opposition of the Catholic Church to sterilization in the
United States should not be underemphasized, for the Church could call
upon every Catholic professional in medicine, law, science and social
work to refrain from the advancement of the cause of sterilization in
any way. By employing force of conscience the Catholic Church was able
to prevent a sizable portion of professionals from participating in
sterilization programs, professionals who were needed to assure the
success of these measures.

While portions of the professions were in éart limited in their
support of sterilization measures because of reasons of conscience, mény
professionals were in opposition to mass sterilization programs for
other reasons. The sclentific ignorance of state legislators who were
responsible for the enactment of steriligzation statutes alienated a
number of scientists and physicians. The disregard by legislators of
scientific considerations caused'many scientists to leave the steriliza-
tion and eugenic movement from World War I throughout the 1930s.

The principal objection of geneticists and scientists to the
sterilization movement was that it was based on oversimplified or
pseudo-scientific doctrines. The greatest objection which the scienti-
fic community reiterated against the sterilization movement was that the
laws did not reflect the level of knowledge which science possessed
about the hereditary tranémission of disorders and deficiencies of the:
human mind. Prominent men of science such as J. B. S. Haldane; H. S.
Jennings, and the American geneticist and Nobel Prize winner H. J. Miller
openly condemned the sterilization movement for operating on principles

not yet established by science. The geneticists, and some eugenists
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urged the abandonment of sterilization as a eugenic method, because 1t
was based on sclentific ilgnorance, not knowledge. A minority of scien~
tists, such as Howard M. Parshley, used the argument of sterilization
advocates in regard to crime, that those people normally sterilized
under the state laws would be unfit parents if they were allowed to have
children. The majority of scientists were in avid opposition to the‘
sterilization laws of the United States and frequently spoke out against
the premature nature of these statutes. The objections of scientists to
sterilization laws were used repeatedly by almost every opponent of
sterilization regardless of profession or expertise. The objection to .
steriligzation on scientific grounds formed as large a part of the
Catholic argument against sterilization as did moral and theological
issues.

Not only were physical and biological scientists in opposition to
the steriliéation movement, but so were numerous social scientists.
Social scientists had begun to doubt the reliability of the Binet test
in estimation of mental deficiency. The struggle between those who
believed in the envirommental cause of insanity and criminality and
those who thought that such disorders were hereditary, had begun to fa-
vor the former group. The assumptions on which criminal anthropology
were based began to be disproven in the 1920s and 1930s by social
scientists. This development brought about a mass desertion of the
sterilization movement by social scientists.

The medical profession was divided on the matter of compulsory
sterilization of the unfit. A number of the most active members of the
American sterilization movement were physicians. Physicans sat on al-

most all state eugenics boards, and some physicians, such as Haven
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Emerson, thought that the physician alone was competent to make the
decision on eugenic sterilization. Some physicians were opposed to
eugenic sterilization on the grounds that not enough scientific data
had been collected to Jjustify the practice. Despite considerable oppo-
sition to the practlice of sterilization in the United States, there was
interest in the profession regarding the German steriligation law. The
American Medical Association was not disinterested or indifferent to the
issue of compulsory sterilization of the unfit; however, they were too
conservative to support sterilization programs in the 1930s, because of
a lack of scientific support. The medical profession while closely
watching the progress in human genetics before actively denouncing or
endorsing the principle of eugenic sterilization, did take a negative
stand on the sterlligzation of criminals. The matter of steriligzing
criminals because of bad heredity was seldom discussed in the medical
journals; but when such articles or editorials appeared, they were
almost without exception negative in attitude. The medical profession's
arguments were similar to those used by the scientific profession for
withholding support from the American steriligzation movement. Both
professions condemned existent sterilization laws because they were
neither drafted nor executed with sound scientific principles in mind.
The legal profession was divided in their opinion of the United
States sterilization laws. After 1927 it was clear that the United
States Supreme Court supported state steriligzation statutes. During
the 1930s the majority of American lawyers, however, regarded sterili-
zation dispassionately. The issue of sterilization of the unfit was
debatéd far more actively in the law journals during the 1910s and 1920s

than in the 1930s. .Lawyers in the 1930s had come to an acceptance of
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sterllization as long as the practice was eugenic in nature and prac-
tice. Many attorneys rejected the steriligzation of criminals for any
reason. The inability of sterilization advocates to demonstrate that
crime and criminals were the result of bad germ plasm left many lawyers
uneasy about applying laws which depended upon scientific assumptions
that science could not support. ©Several state legislatures demon-
strated themselves to be insensitive to the feeiings of the mass of the
legal profession, by enacting laws for the sterilization of criminals.,
Lawyers regarded any act which prescribed sterilization and which was
not based solidly upon sound scientific findings to be a punitive mea~-
sure. The. Oklahoma criminal steriligzation act of 1935 was regarded in
most legal journals as a punitive measure and therefore a violation of
the consititution's provision forbidding cruel and unusual punishment.
While the lawyers of the country rejected the sterilization of crim-
inals using’the argument of the scientists and medical men, they
accepted more readily than either of the other professions laws which
provided for the steriligzation of the feeble minded and insane. The
acceptance of the laws for the steriligzation of the mentally retarded
and the mentally diseased was due to the relatively sounder scientific
principles which underlay these laws,

Many of the founding principles of the American steriligation
movement were derived from the Lombroso school of criminal anthropology.
Persons involved in corrections work after the 1880s were thoroughly
familiar with the idea of a criminal type and the hereditary nature of
social traits. The idea of the hereditary criminal died very slowly
with penologists and institutional administrators. Institutional

administrators, whether penal or charitable, lcoked to the earlier
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solution offered by eugenists: sterilization. To reform the environ-
ment or the individual nature took time, money and facilities. To
sterilize the antli-social element of socliety required relatively little
time and money. Prison administrators turned with few exceptions to the
scalpel to solve their problems. Sterilization of criminals or depen-
dants in theory allowed their release from custody without the fear that
they might bring children into the world who would be defective like
themselves., To the institutional administrator, the act of steriliza-
tion was viewed as a means of making their jobs possible with the
limited budgets they generally were appropriated. Prison and charities
managers responded with more sensitivity to economic pressures than to
pressures from the scientific community and other professional
communities.

When, in the 1930s, general opinion had abandoned the idea that -
criminal tendencies were inherited, prison administrators remained loyal
to the hereditarian contention of the eugenists. Some eugenists using
data of the early Binet testers insisted that criminality only appeared
as a hereditary tralt because low mentality and insanity were responsi-
ble for most criminal activity. It was possible for penologists to
remaln loyal to sterilization; if crime was a result of low intelligence
or insanity, it was possible to eliminate it. Prison administrators
throughout the 1930s remained loyal to the sterilization laws for the
insane whether they believed that criminal tendencies themselves were
inherited or that crime was a product of hereditary mental disorders or
diseases.

The sterilization movement 1ike the eugenics movement as a whole

was a movement of the experts and professionals. During the course of
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the first half of the twentieth century more and more professibnals and
experts lost enthuslasm for the movement and dropped out. The desertion
of the sterilization movement by many professionals was mostly due to
the wideniné gap between the science taught by eugenists and that
espoused by sclentists and geneticists. Most of the professions com-
pletely abandoned the idea that criminality was an inherited trait and
thus abandoned the criminal sterilization movement. The‘movements

for the sterilization of the mentally diseaséd or disordered were
neither repudiated nor supported by the medical, legal and scientific
professions. These professions were constantly vigilant for information
which might convince them of the value or worthlessness of sterilization
as a social tool. Scientists were most active in calling attention to
the baselessness of the sterilization movement as it existed in the
first four decades of the twentieth century. DNeither the medical, le-
gal, nor scientific profession unconditionally supported sterilization
as it existed in the 1930s. They hoped that future research would
enlighten society concerning the proper uses of steriligation. Only

the administrators of prisons and charitable institutions supported
sterilization without reservgtion. This support was primarily due to
economic pressures which these administrators thought sterilization
could relieve. The compulsory sterilization movement in.the 1930s was
continually losing support from its main constituency, the professionals.
These losses cost the revitalized sterilization movement of the early
1930s much of its strength. By the beginning of the 1940s steriligation

was almost totally voluntary.
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