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CHAPTER I
INTRODUCTION

Represéntative democracy has been called a "child of
peace . . . that cannot live apart from‘its Mother."! 1t
would be more correct to say that representative institutions
tend to be bred in tyranny, born in revolution, grow to adol-
escence under oligarchical circumstances, and mature in peace.
However, whatever is the case, representative democracy must
learn to live apart from peace, for optimum working conditions
are no longer in sight. The ravages of economic inflation,
deflation, and dislocation; the distortions of twentieth cen-
tury hyper-nationalism; the stark realities of war or the
threat of war and the demands of survival there entailed have
profoundly affected the evolution and development of political
institutions in the Western world. The result too often has
been the creation of a "perpetual emergency" in which signi-
ficant aspects of the business of government must be carried
on by extraordinary procedures. Consequently, a substantial
portion of the answer given by any nation to the questions
presented by the stark realities of our times will be phraéed

1W1111¢m.E.KRnppard, The Crisis of Democracy (Chicago:
University of Chicago Press, 1938), p. 265.
| 1
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of necessity in terms of the vitality and viability of that
nation's crisis iﬁstitutions. This is particularly true of
the French nation. The development of her legal and governmen-
tal institutions provides an excellent example of the inter-
weaving of extraordinary procedures with regular procedures in
an attempt to find solutions to energency”situatiqns. As
representative political institutions are ultimately no stronger;
than their capacity to cope with crises whether they be war,
intermal subversion, economic hyper-inflation or deflation, or
dissolutory colonial insurrection, the extensive French expe-
rience is of value,

The author's purpose is to analyze this French experience
and to piace it in proper perspective in relation to the evolu-
tion and development of parliamentary institutions. It is a
primary thesis of this stﬁdy that institutions and devices
designed to cope with exceptional circumstances cannot be abs-
tracted from the regular order of society. Such devices are
indissolubly intertwined with the progressive development of
legislative and executive powers and depend for implementation
upon established civil officials and upon regular administrative
procedures. These institutions have'ndt developed superficially
but have been woven into the fabric of the évolving consti tu-
tional order. At the same time, it should be recognized that
these procedures may be either cénstitutional, quasi-constitu-
tional, or extra-constitutional. Association with the consti-
tutional order does not guarantee'constitutionality°

For purposes of clarification we shall refrain from
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using the omnibus concept "constitutional dictatorship." As
defined by Clinton Rossiter, "it is a general descriptive term
for the whole gamut of emergency powers and procedures in
periodical use in all constitutional countries . . . "l It is
felt that this phrase lacks the precision necessary to describe
the interrelationship of regular, exceptional, and irregular
procedures that personifies the intrinsic nature.of exceptional
political processes. |
At the same time, the concept of traditional "emergency

powers" is deemed to be too circumscribed. It implies the
existence of a fundamental executive authority to deal with
national crises. German and Austrian constitutional lawyers
have labeled this power Staatsnotrecht and have distinguished
it from the power to determine the existence of such a situa-
tion Stagtsnotrand, The former is a question of law, the
latter is a question of fact. Clearly, it is of the essence
of "emergency power" that it cannot be categorically described
or defined--its occurence is extraordinary. It is an action
to be taken by the Executive and some discretion is to be used.
Current usage recognizes two types of "emergency powers":

The first is to let the Government act at its own

peril and to leave the redress of insuing constitu-

tional irregularities in the hands of Parliament . . .

The second way of dealing with an emergency is to

provide for it in advance . . . This implies that
France, who is governed by a written and rigid

lclinton Rossiter, Constitutional Dictatorship (Princeton:
Princeton University Préss, %553), P. 5.
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constitution, can only make them by inserting an
emergency clause in her Constitution.l

Thus, the concept of "emergency powers" comprehends the use of
emérgency clauses incorporated in the constitutional structure
and/or irregular procedures employed without the approval of
the sovereign Legislature, but it does not recognize the value:
of legitimate ad hoc extensions of the regular order which are
often employed to adjust:te crisis situations.

"erisis institutions" is coined

As a result, the term
and is employed rather than "emergency powers" or "constitu-
tional dictatorship." It is used interchangeably with "crisis
devices" and "exceptional powers' and encomp.sses constitutional,
statutory, customary, and illegal procedures available to the
Legislature and Executive of France without specific limita-
tion. However, this does not suggest that the three concepts--
constitutional dictatorship, emergency powers, and crisis ins-
titutions--are mutually exclusive. Certainly "emergency powers'
constitute a significant portion of the coterie of devices
available to the French govermment under its "crisis institu-
tions." It is also true that both concepts fall within the
broad purview of "constitutional dictatorship." It may be a
valid judgment that constitutional democracy can no longer
live without constitutional dictatorship. However, French
experience indicates that the ability of a nation to adjust to
an emergency, which is after all the fundamental test of the

viability of a political system, depends upon the efficacy of

IMarguerite A. Sieghért,'Government by Decree {New York:
Frederick A. Praeger, Inc., 1950), p. 301.
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regular as well as emergency procedures and upon the inter-
action of the two areas of goverrmental power. It is impos-
sible f&f a valid analysis to ignore this interrelationship
which is reciprocal in the sense that the availability and
efficiency of regular procedures structure the area in which
emergency powers are required, while the adequacy and compe-
tence of emergency procedures have a direct impact upon evolu-
tion of the regular order of society.

Several monographs are available which concern themselves
with aspects of this problem. The most well-known crisis
institution--the state of siege--is dealt with by Clinton
Rossitér in his Congtitutional Dictatorship, 1948. Govermment
by Decree, 1950, by Marguerite A. Sieghart presents a detailed
hiséory of the use of the ordinance power in France to 1946,
and Pierre Renouvin, The Forms of War Government in France,
1927, studies the institutions and procedures employéd by
France in the Great War to cowbat intermal subversion and
foreign invasion. Unfortunately, these studies present the
problem of crisis institutions merely as a secondary considera-
tion in conjunction with a primary endeavor. For example,
Rossiter!s investigation of constitutional dicfatorship as an
institution, or Sieghart's development of the history of ordi-
nance powers in France which is presented as documentation of
her plea'for judicial supervision over the administrative
organization of British government. In fact, neither French,
English, or American scholarship has produced an analyiical
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étudy'of the development, use, and implications of crisis ins-
titutions as exemplified by French experience since the ancien
régime. It is this void which this dissertation attempts to
fill. Four related themes are analyzed. |

A continuing and persistent consideration is the evolution
of the relationship between the legislative and the executive
power. As the development of representative government produces
a continuous and variable confrontation between the primitive,
authoritarian nature of the Executive and the limiting preten-
sions of the elected Assembly, the result of this conflict
largely determines the posture of political society. The.use
of crisis institutions takes place within the framework esta-
blished by law as the will of the representative Legislature
and of ordinance as the statement of executive discretion. It
will be demonstrated that the progressive decline of the supre-
macy of the law and the concurrent unwillingness of French Legis-
latures to delegate adequate powers to the Executive agency has
provided situations which were opportune for the creation and
employment of crisis institutions.

A second theme is concerned with the validity, appropriate-
ness, and applicability of the various crisis institutions. It
is recognized that there is a great disparity between "imstitu-
tions." Certain devices such as the state of siege and the
state of emergency constitute rather complete emergency proce-
dures in themselves while others, such as enabling acts, decrge
laws, and cadre laws are basically processes for the creation

of policy. These methods for the simplification of the legislative
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process may employ regular established crisis institutions or
they may be used to develop ad hoc procedures designed.to pro-
vide a&equate adjustment to a particular problem. Each crisis
institution has its own individual nature and yet each pdssesses‘
distinctly similar features.

Related to considerations of validity and applicability
are judgments regarding the interrelationship of the regular,
the extfaordinary, and the irfegular order of society. The
ﬁormal stereotypes of‘constitutionality and unconstitutionality
will be shown‘to be inadequate. There appears to exist an area
fbrvﬁhe'expansion of authority within the scope of the regular
order in France. As interpretatidn plays a significant role
in the evolution of any political society, it is suggested
representative govermments must look to the progressive elabora-
tion of their regular institutions as well as to exceptional
crisis devices and irregular procedures for the development of
procedures adequate to the defense of the constitutional order.

A fourth theme is the impact of the employment of crisis
institutions upon governmental forms in France. Uhfortﬁnately,
there is no clear-cut judgment that can be drawn. In certain
instances the use of crisis powers will appear to sustain rep-
resentative government and in other instances to destroy confi-
dence in liberal democratic procedures. It does appear, how-
ever, that the continued use of such devices diminishes the respon-
sibility of representative institutions as well as public con-

fidence in them.
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A study of this type, of necessity, cuts.across the-

historical-political landscape and makes use of pertinent ele-
ments from a variety of related subjects: constitutional law,
public law, administrative procedure, history, and contemporary
political.practice. As "crisis institutions" are to a greater
or lesser degree the concern of.ail‘nations,4this study is
related to the compatative.study of political systems. It
employs semantic devices for classifications--representative,
assembly, executive, parliamentary, cabinet, personal--with

the realization that such terminology can stultify and becloud
rather than ciarify, yet also in the firm conviction that it is
the duty of the Analyst to distinguish, to label, and to clas-
sify. For without criteria and method of identification, there
Acan be no comparison--for all is one and one is all. Finally,
the author has introduced, where appropriate, his own judgments
as to the impact, significance, and meaning of institutions and

events.



CHAPTER II
THE EMERGING CONFLICT BETWEEN ORDINANCE AND 1AW

The French nation is an excellent example of tha stress
under which representative government has been placed. While
her experience is distinctive and cannot be used as the sole
basis for meaningful generalizations, the development of
French legal and political institutions do offer valid insights
into the need for crisis institutions, the methodology of their
application, and the lim:i.ts of their usefulness.

Few if any would dispute the fact that French history
is a chronology of emergencies. Since the Revolution of 1789,
France has authenticated sixteen different constitutions em-
bodying a variety of govermmental forms, Before the establish-
ment of the Fifth Republic, Fremch politics exhibited at least
three divergent tendencies which traditionally have been
designated as Republicanism, Monarchism, and Bonapartism,

For analytical purposes these distinctions are somewhat in-

appropriate. Precision dictates (1) the fusion of the second

and third tendencies into a categ&ry- that properly may be -

called Executive govermment and (2) the recognition of the

difference between Assembly and Cabinet governmment as divergent
9
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streams within the Republican tradition,

Through the years since 1789 the evolution and develop-
ment of French politics has given spasmodic but recurrent
birth to each of these three diverse currents. Initially a
revolutionary current led to govermment by Assembly--to dic-
tatorship by the Legislature. In reaction to the ommnipotence
of the Assembly a presidential and imperial current developed.
It tended to strengthen the administrative branch of the gov-
~ ernment and lead to dictatorship of the Executive. A third,
perhaps the best known ﬁd least understood of the currents,
developed as a reaction against the excesses of Assembly and
Executive dictatorship and emerged as mixed govermment--the
Parlismentary or Cabinet system,

When viewed as a sporadic continuum, it appears that
France has experienced two constitutional cycles since the
ancien r€zime. The first began with the Constituent Assembly
of 1789 and ended with the Revolution of 1848, 'l'hough the
Comgituen still adhered to the Monarchy, it initiated the
process of subordinating the executive power represented by
the King and his Ministers to its own power and realized this
aim in the Constitution of 1791, Assembly govermment became
full-blown when the Legislative Assembly of 1791 superseded
louis XVI from his fi.mctions, and the Conveation of 1792
abolished the Monarchy and instigated through its committees
the Reign of Terror. In 1795 a moderate reactiom set in
which led to the Directorial Constitution of the same year
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with its emphasis upon separation of powers in both the exec-
utive and legislative branches. As this collegial executive
was discredited and its revolutionary elements gained the
upper hand, France turned again to a virtual dictatorship of
the Executive under the Consulate and the Empire, With the
fall of the first Napoleon from power in 1814 there followed
the Bourbon Restoration under a Charter of the same year and
the Orleanist ascension under the Charter of 1830 which
introduced a variety of Cabinet govermments which prevailed
until 1848,

The second cycle commences with the Revolution of 1848
which revived for a short period the ideals of 1789, A
Constituent Assembly was elected by universal suffrage and
it proclaimed a democratic Republic. The Presidential system .
entailed in the constitution voted by this Assembly was one
of France's most democratic; yet, within four years it waé
pervért:ed by a President pledged to its continuance and the
second Bonaparte led France to a full dictatorship of the
Executive. The transition to Parligmentary govermment and
the consequent completion of the second cycle was achieved
in the last months of the Second Empire (Comstitution of May
21, 1870) and perpetrated in the constitutional laws of the
Third Republic (Constitutional Laws of February 25, 1875) and
the Constitution of the Fourth Republic (Constitution of
October 27, 1946). Thus, the evolution of governmental forms
twice went full circle from Asgembly to Executive dictatorship
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to Cabinet government., For the moment the development is |
completed by the curious 'mlgu of fulinentary and Presi-
dential forms called the De Gaulle Republic,l

To deal with recurrent crisis whether it be war, inter-
nal subversion, economic hyper-inflation or deflation, or dis-
solutory colonial insurrection, France has turned again and
again to the use of crisis institutions., For the most part
these institutions did not develop superficially outside the
fabric of the law. They have tended to be woven into the
evolving constitutional order. France has been a master at
interweaving the extraordinary with the regular in attempts
to find adequate solutions to emergency situations; neverthe-
less, no great consistency has developed. A specific crisis
ingtitution may vary in legitimacy from precise constitution-
ality to quasi-constitutionality to pseudo-constitutionality;
in procedure, from strained formality to loose informality;
and in application, from sole dependence upon normal and reg-
ular techniques to ad hoc innovations in the realm of the ir-
regular, '

Crisis institutions involve the application of formal
constitutional procedures, statutory laws, and the regulatory
power. Their application has frequently involved delegations
of legislative competence .8 well as expansions of the

1This term is enplot{:d to verbalize the impact of this
charismatic leader upon Rapubl:lc of his creation. Philip
Williams and Martin Harrison, De Gaulle's Remglic (Londow
longman's, 1960), PP. 212-13,
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authority of the Executive. As a result, exceptional proce-
dures have come into conflict with the established principles
of French public law.

An essential tenet of public law in Framce is the con-
cept of sovereignty. Rousseau, the sp:l.riu;nl father of the
Constitution of 1791, regarded popular sovereignty as inalien-
able and stressed the necessity of exercising it directly
without representation or delegation, He identified this sov-
ereignty with the volonté générale, yet he would only recognize
a direct democracy as proper form for the exercise of the
legislative power. In seeming inconsistency, however, he ap-
proved of delegationi to the administrative officers for the
exercise of the executive power., Interestingly, with one ex-
ception, no Fremch constitution has attempted to introduce a
direct denocfacy for the exercise of ordinary legislative
powers, though referenda and plebiscites have been repeatedly
used as a form of approval for changes in constitutional form,
On the whole the system of indirect representation has been
accepted as the only workable one throughout the French con-
stitutional history in the modern era. "

In a system of public law founded upon sovereignty,
statute law is the clearest manifestation of the will of
représentant of the sovereign: the Legislature which draws
its legitimacy from universal suffrage. It follows that the
proper exercise of this authority must be initiated through
the law (loi). This type of reasoning, dedicated as it is to
formality and consistency, is the source of what Duguit
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properly has identified as the fantastic worship of statut

(statute law).1

Thus, in its traditional and classic formulation, law

(loi) is an expression of the general will (volonté g€nérale).

1t emanates from a sovereign Parliament and is the fundamental

legal form (régle supréme) superior to regulatory authority.2

Law is the initial and unconditional act. Regulation (gég;g-
ment) is the act of execution which is subordinate and condi-
tional (acte de puissance subalterne).3 It may Be true, as
Carré de Malberg suggests4 and M. P. Durand recalls,5 that
there is no difference in substance between the content of law
and regulation and that the two are united in forming the

regular order of the state.6 Nevertheless, the law has the

—

Huebsch, 1919), p. 68. :

Z23acques de Soto, "La loi et le réglement dans la con-
stitution du 4 octobre 1958," Revue du Droit Public, LXXV

3By paraphrasing the third Article of the Constitution of
February 25, 1875, De Malberg has developed a useful philosophy
of the regulatory power: " . . . Regulation is an act of
subordinate power which can be accomplished only under the
general statutory order created by the laws . . . To execute
the laws, such is the only and invariable province of the regu-
latory power." Carr& de Malberg, Contribution & la théorie

générale de 1'Etat (Paris: Librairie de la Société du Recueil
s rey’ - ’ p . 334 .
41bid. |

SM. P. Durand, "La décadence de la loi dans la Constitu-
tZgn de la Ve République,” Juris Classeur Périodique, 1959,
1470.

 6pe Soto, LXXV, p. 244,

114on Duguit, Law in the Modern State (New York: B. W.
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capacity statutgire--the capacity to make regulations.l Con-
sequently, for élassiéal jurisprudence the law is éovereign
and regulation is subordinate. In theory French public law
has clearly distinguished the legislative pbwer (pouvoir légis-
latif) to make the law (loi) from the executive power to make
ordinances and regnhtic;ns ("pguvoir réglementaire). In prac-
tice, however, the frontiers of the law an'd ordinince overlap,
and though French jurisprudence and doctrine has struggléd
mightily to remain faithful to the implication of legislative
sovereignty--the preeminence, the primacy of the law--in
actual fact long eviiution and conﬁronise has diluted if not
negated this principle. "

The general authority to make regulations in the execu-
tion ojf the laws has developed progressively in France since
the. Reiolution. However, this development has been anything
‘but clear and precise. The Constitution of 1791, based on
the axioms of the sovereignty of the people a"nd the separation
of poﬁers, conferred the legislative power upon a representa-
tive assembly and withheld from the Executive any right to
make genmeral rules in the execution of the laws, The Comsti-
tuent Assembly issued the necessary regulations (Instructions
détaillées) for the execution of organic laws which it had
passed and delegated this authority to the Legislative Assembly
vhich succeeded it.:.2 However, the conpleteﬁlack of ordaining

11pid., LXXV, p. 245,

2p, Esmein and Henry Nézard, Eléments De Proit Constitu-
tionnel (8th ed.; Paris: Recueil Sirey, s -1y Do //e
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power led to inadequate control because the Legislative
Assembly and its committees found it impossible to.deal with
all administrative details. To combat this situation, the

1 was used to

authority of the King to issue proclamations
specify detailed regulations for the implementation of statute
law, thus perverting executive authority and resulting in the
embryonic growth of a limited ordaining power recognized as
capable of interpreting the intent of statutes and implement—'
ing this intent through detailed regulationms.

This type of problem did not arise during the reign of
the Convention as all prerogatives, both executive and legis-
lative, were concentrated in the hands of the Assembly. How-
ever, with the separation of powers under the Directorial
Constitution of the Year III (1795), the problem reasserted
itself. Article 144 of this document stated‘clearly.that:

"It (the Directory) can make proclamations conforming to the
laws for their execution."? The intent was to provide the

Executive with authority to issue ordinances in the execution

lconstitution de 3 septembre 1791, Titre III, ch. iv.,
sect. 1, art. 6: '"Le pouvoir exécutif ne peut faire aucune
loi, méme provisoire, mais seulement des proclamations con-
formes aux lois pour en ordonner ou rappeler 1l'ex&cution."
Léon Duguit and Henry Monnier (eds.), Les Constitutions,
(Pa;%s: Librairie générale de droit et de jurisprudence, 1925),
pP. . v

2"Constitution du 5 Fructidor An III," Léon Duguit'and
Henry Monnier (eds.), les Constitutions, p. 96.
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" of the law and completely subordinate to the law in both letter
and spirif:.l Nevertheless, the Directory issued ordinances in
the form of proclamations and in ‘the form of departmental
decrees (arrétfs), as well as ordinances based upon special

~ delegations from Parlisment and ordinances for which no legal
basis seemed to ¢=.'x:i.st:.2 This last type dealt with the organ-
ization of the public services and with matters of police.
This power to provide by ordinance for the organization of the
administrative machine and for the maintenance of the public
order formed an essent:ial_ element of stace power which was
originally considered to be part of the imperium. . It is best
understood as a remmnant of absolute government which survived

in England in the form of the prerogative ordinance, and in

3

France in the form of the réglement autonome.” Though on occa-

sion the source of authority for the regulation was dubious,
it was most significant that during this period none of these
ordinances, whether based on the power to issue proclamations,
on special delegations from Parliament, on standing as régle-
ments gutonomes, attempted to suspend or to repeal any exist-
ing law.%

The Constitution of the Year VIIL (1799) which established

lgemein and Nézard, II, p. 77,

2Margnerite A. Sieghart, Goverment b Becree (New York:
Frederick A. Praeger Inc., 1950 » Do .

31bid., pp. 257-58.
41bid., p. 253.



18
the Consulate clearly defined what has become known. in more
recent times as the ordaining power of the Chief of State of
France (le pouvoir réglementgire du chef de 1'Etat). The
constitutional formulation is most precise (Article 44):
"The Govermment proposes the laws and makes the rules neces-
sary to assure their execution (fait les rdglements nEcessaires
pour assurer leur exécution).l When you add to this the res-
ponsibility of the Govermment for the internal safety and ex-
ternai defense of the country (Article 47),,2 it is evident
that at this point the Covernment was cpnéeded a general power
over all police forces; a power to issue ordinances dealing
with police matters; and the authority to organize the mili-
tary forces by executive ordinance. Constitutional procedure
is becoming more refined, but the scope of authority is not
new if one considers Article 144 of the Constitution of the
Year III and the aforementioned réglements autonomes.

_ ‘When seeking out a consistent pattern, it is crucial to
note that the ordinances issued under Articles 47 and 48, the
latter of which entrusts the Execwtive with the organization
of the garde nationale,3 were not designed as ordinances "in

luconstitution du 22 Frimaire An VIII," Duguit and
Monnier. (eds. ), les conatitut:l.onl, p. 123, .

' z“h Gouvernement pourvoit & la siireté :Lntétieure et
& la défense extérieure de 1'Etat; il distribue les forces
de terre et de mer, et en régle 1a direction." Ibid., p. 124,

3"La garde nationale en activite est soumise aux ragle-
ments d'administration publique; la garde mationale s€dentaire
n'est soumigse qu'a la loi." Ib:l.d.
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execution of the law" meant to fill in the minutiae not reg-

ulated by sfatute, but were réglements autonomes which laid
down general rules without any sﬁecial statutory basis. Of
course they were circumscribed in terms of their subject mat-
ter in that they dealt either with police matters or with the
organization of the public services. But circumscription is
of little value here. The First Consul, later to benCoﬁsul

1 2

for life alone, to the exclusion of

the Legislature, could initiate the laws. He appointed and

and ultimately Emperor,

dismissed the Ministers of State who were responsible directly
to him. Under Articles 44, 47, and 48 he provided for the
public safety and the defense of the realm; the military
establishment was subject to his ordaining power; and the
Constitution could be suspended by his order in the place and
for the time he deemed necessary in case of danger to the

security of the state.3

lThe Sénatus-consult of August 2, 1802 proclaimed Napoleon

to be Consul for life, and the Sénatus-consult of August 4, 1802
adapted the Constitution to the requirements of the life-consulate
and at the same time invested the Senate with dictatorial powers
in time of emergency. These emergency powers included: (1)
Suspend for five years the function of departmental courts where
these measures are necessary; (2) Declare when and where these
emergency situations exist; (3) Determine the time in which indi-
viduals arrested in virtue of Article 46 of the Comstitution
2"conspirac against the state") will be brought before tribunals;
4) Annul the decisions of tribunals when they constitute a threat
to the security of the State; (5) Dissolve the Corps législatif
and the Tribunat; (6) Name the Consuls. Ibid., pp. 131-40.

2The Sénatus-consult of May 18, 1804 bestowed the dignity
of Emperor upon Napoleon Bonaparte and entrusted him with the
Govermment of France. Ibid., pp. 144-66. _

3Article 92 of the Proclamation of December 13, 1799:
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As Napoleon moved toward despotism he trampled upon the
expectations of his collaborator, the Abbe Siéyas. Siyas
had envisioned an executive power that personified action and
a govermment which provided thbughtful assistance and admitted
_ deliberation, Following Boulay de la Meurthe and Roederer he
had proposed a sﬁpmne elective magistrate, a Proclgmgteur-
Elector or g_mg-nlgcteurlto assure harmmony between the
branches of government. To avoid anarchy on the one hand and
despotism on the other, he had invented the formula: "Le
pouvoir viendra d'en haut, et la confiance d'en bas."? As
France moved to authoritarian and centraliied governient under
the First Empire, the initial segment of this formulation be-
came ~reality but the counterbalance, the confidence from be-;
low, was stillQborn. The publie was allowed to express its
approval only in the form of listes de confiance which were

but lists of notables from which the Senate (SSngt Conserva-

"In the case of armed revolt, or of troubles which menace the
security of the State, the law can suspend, in the place and
for the time which shall be determined, the ascendancy of the
Constitution, This suspension can be provisionally declared
in this type of case, by an té of Govermment, the coss
l%iﬂy:if being in recess, pro d the Corps is convo

wi 1%:9: a short time by an article of the same grrété.” 1Ibid.,
P . A . .

. lpPelix Ponteil, Ngpoléon I°T et 1!'Organisation sutori-
tgire de la F e (Parfs: Librairie x:;'.‘“.ﬁa Colin, 1936),
PP. 26-27. . ) o | , 4

21bid,
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_t_g_\gr_)l or the Government chose ministers, legislators, ad-
ministrators, members of the Council of State (Congeil d'
E,th),z and members of the Court of Cnaution‘(m‘ de cas-
_;_g;_igq).s The right of suffrage was thus perverted and ccm-
verted into a right of presentat:ion."

"Confidence from below" was important to Bonaparte in

110 Sénat est un gund corps vide, sans vie, sans con-
tact avec ll'extérieur, d'un formalisme trds strict., Mate-
riellement et moralement, il est faible, Artificiel et pre-
caire, 11 ne tient pas ses pouvoirs de la natiom et ne repré-
sente pas les vraies forces nationales... Il n'a pas de
racines dans la tradition golit:l_.que francaises, 11 est 1!~
oeuvre d'un théoricien, qui ne correspond pas & ltesprit
public.” Ponteil, p. 32.

2The Council of State is charged "de rédiger les projets
de lois et les réilenents dtadministration publique, et de
résoudre les difficultés qui s'élévent en mati¥re administra-
tive.,” (Article 52 of the Constitution of the Year VIII.)
It is . significant that in its second part, this Article.prov-
ides the basis for the administrative jurisdiction of the
com{;zl of State in modern times. Buguit and Monnier (eds.),
P . . ) J

3The Court of Cassation (Cour de cassation) is above all
other law courts of civil and criminal Jurisdiction. It com-
sists of criminal and civil chambers. 1In French legal theory,
the function of the Cour de ion is limited to cassgtion--
that is, the settinf aside of judgments for errors of Eu
appearing in the opinion of the court below, and referring the
case for final determination to an appellate court other than
that which referred the judgment. However, if after the Cour
de cassation sets aside a ju nt, the decision of the second
Tower court is challenged again on the same legal grounds as
before, the case must decided in %s_ unies (at
least thirty-five members being present), cision setting
aside a judgment a second time is binding on the issue of law
involved, and the appellate court to which the case is then
remanded must follow the law of the case thus established gze
the Cour de tion., René David and Henry P, De Vries,
Fg_g'g'sg Legal inm %llew York: Oceania Publications, 1958),
Pe * - . .

-~

4sieghart, p. 167.
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his vain search for legitimacy, but he did not equate confi-
dence with meaningful representation for the population., The
representative organs were divided into two chambers: the
Tribunate (Tribungt), which was responsible for the initial
discussion of legislation, and the Coxps législatif, which
was responsible for the confirmation or rejection of projects
of law., The Corps législatif was denied the right of initia-
tive, amendment, or formal discussion. It voted in secret
and was required to make its decision updn presentations pres-
entedA f:o it by the Tribunate and the Government, When one
considers that the recalcitrant 1-ibunate was splintered into
sections and was forbidden to meet in general session and that
the sessions of the Corps 1€gislgtif were exceedingly brief,
it becomes increasingly clear that the legislative organ was
fragmented and rendered impotent,

The unique and most significant institution of this era
was the Senate. This jurie constitutionaire of Siéyés was
comprised of notables elected for life terms and debarred from
any other public functions. It was intrusted with the guard-
ianship of the Constitution and invested with the competence
to annul all acts presented to it by the legislature., The
Senite's position as arbiter of the secur:i.ty of the State vas
employed by Napoleon to amend the Constitution, As examples,
the First Consulship and the Emperorship were created by
senatorial decrees (Sénatus-consults organique). On the other
hand, it is interesting to note that this body proved stronger

than the man responsible for its creation, For it was by
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senatorial decree that the Emperor was dethroned and the right
of succession in his family abolished.

Bonaparte was willing and anxious to disperse and nul-
lify legislative authority to create greater administrative
and policy-making freedom. He was equally willing to exceed
constitutional limitatioms upon the use of ordinance powers in
the pursuit of his own objectives. Under the cloak of police
ordinances, he created new penalties,1 established special
jurisdictions, changed the laws of criminal procedure, and
levied taxes and duties. 1In substance it appeafed that the
revolution had ended where it began--with absolute monarchy.
Though the dividing 1ine between law and ordinance was not
abolished, it became blurred because the ultimate decision as

to the use of statute laws, Sénatus—consults, or the ordinance

. - ’ A s .
power (ordonnances, reglements, decrets, arretés) was held in

the hands of the Emperor. If one adds the_xéglaments pres-

cribed under the regular procedure of initiation by the Head
of State to the multitude of dfcrets and arrétds which were
issued by the Emperor without previous consultation, and also
considers the right of administrative heads of departments

. . . . . . /7
(préfet)and administrative heads of districts (sous-prefet)

to issue regulations for their administrative units, one can-

not be very far from wrong in asserting that the reign of the

1For example, see the description of the extraordinary
session of December 26, 1300, in which Bonaparte forced the
Council of State to approve of the creation of an extraordinary
tribunal to deal with terrorists. Ponteil, pp. 96-98.
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ordinance in the First Empire was in substance not particu-
larly different from executive dominance under the ancien
régime.

At this point the use of the ordaining power by the
Executive impinged deeply and continually upon the primacy of
the law. Ordinances issued outside the context of constitu-
tional delegation must be considered as illegal. However, a
restricted number were declared to be valid by the Cour de
cassation.1 This group, issuing from the Head of State with-
out any participation of the representative assembly, quali-
fied as ordinances in form. But in content they could be con-
sidered as law (loi) because they dealt with subject matter
within the scope of the legislative power. Also, they were
equipped with the force of law (loi) in their authority to
alter or to repeal existing statutes. Consequgntly, law (loi),
defined as the issue of the pouvoir 1législative, could no
longer be considered supreme in all instances. Ordinances

dealing with the competence of the Legislature--decree laws

(décrets-lois)--began to make their imprint upon constitutional
and public law practice in France. '

At the time-df the Restoration (1814) the constitutional
doctrines of both the Revolution and the Empire had fallen

lThe Cour de cassation declared a number of unauthorized
.decrees as valid because they had not been annulled by the
Imperial Senate whose duty it had been to safeguard the Con-
stitution from any breach. Many of these decrees remained in
effect for a long period of time. Thus, a decree issued on
October 15, 1810, concerning "établissements dangereux, in-
commodes et insalubres” and containing direct limitations on
fundamental liberties with regard to industry and commerce was

not replaced until 1917. Sieghart, p. 254.
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into disrepute, and the prevailing tendencies pointed either

to a revival of the institutions of the ancien régime or to

the introduction of a constitution based upon the English model.
The Charter of 1814 was an attempt to find a compromise between
the two tendencies. It reintroduced the concept of kingship

by divine right (jure divino)--the Charter being a conceded

document (Charte octrovée) rather than a fundamental iaw deriv-

ing its competence from a grant of popular sovereignty. The
Charter was a contract between the King and the Nation in which it
was acknowledgeq that the Sovereign possessed a power exterior to
the Nation; that he was not a simple agent for the execution of

the national will. The King did not exist by virtue of the law:

the law existed by virtue of the royal will.1 Notﬁithstanding,

the law regained in this period its primordiality vis-a-vis

the regulatory power. Article 14 of the Charter upon the King a
general power to issue ordinances "for the execution of the laws
and the security of the Stau:e.”2 Legally, regulation was considered
a derived and inferior type of legislation. It had no authority to
transgress the boundaries prescribed by the law and when properly

loi proprement dit). However, in actual practice the Government

lpaul Bastid, Les ingtitutions politiques de la monarchie
parlementaire francaise (1814-1848), (Paris: Editionms du
Recueil Sirey, 1954), p. 183.

. 2Article 14 of the Charter of 1814: "Le roi...fait les
;Sglements et ordonnances pour 1l'exécution des lois et la
sirete de 1'Etat." Duguit and Monnier (eds.), Les Constitu-
tions, pp. 185-86.
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extended the regulatory authority given to it in the Charter
to the point where it was often substituted for the passage
of regular legislation. As Lanjuinais concluded concerning
the implementation of the Charter of 1814:
It is too evident that for a third of a volume of laws,
there are a dozen volumes of ordinances and if, as it
is very true, these ordinances have derogated the laws,
they have been declared abrogated, in a word if they
have been issued in the place of laws, we find our-
selves under the legislation not of the Charter_and of
the laws, but of regulations and of ordinances.

On numerous occasions the Government did not consider it
necessary to be invited by statutory law to issue specifig
ordinances dealing with subject matter within the compefence
of the legislative authority. The use of such regulatory
power (réglements spontan€s) without authorization of the law
(loi), became an established fact. The control of the sale of
tobacco, stamped paper, and saltpetre; the granting of postal
franchises; and the organization of the royal lottery, among
others, was legalized in this fashion. Further, the Govern-
ment did not feel compelled on all occasions to remain within
the framework of the objectives envisioned by the law when
delegated authority by the Legislature. Finally, it should be
noted that the regulatory power was often exercised by others
than the King or his Ministers. For example, the Director-
General of Police issued the controversial ordinance of June

7, 1814, concerning the celebration of Sundays and holidays.

It was normal practice for the regulatory power to be delegated

lLanjuinais, Essai sur la Charte Constitutionnelle du 4
juin 1814, p. 311, as quoted in Bastid, p. .
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to prefects or to sub-prefects by either law or ordinance, to
municipal councillors by the law, and to royal councillors of
public instruction by ordinance.

One entefs another domain when one discusses ordinances
for the security of the State (la sfireté de 1'Etat). Though
it survived for only sixteen years, Article 14 of the‘Charter
of 1814 was a classic formulation of the power of emergency
legislation and "became the prototype of all European emergency
clauses."l Though it mentioned only regulations and ordinances,
it provided the King with an aéfhority limited only by politic-
al and moral considerations. 1Its purpose could not be served
unless it were recognized that these ordinances had the force
of law and could suspend or alter statutory provisions.
Article 14 was intended exclusively for emergency situations,
but it was employed to supply the Head of State with a compe-
tence which was coordinate with, and not subordinate to, that -
of the Legislature. By adding "sfireté de 1'Etat” to the tra-
ditional formulation "ex&cution des lois" and, therefore, ad-
mitting only a subjective test for emergency ordinances, the
exercise of absolute powers without formal infringement of the
Charter was made possible. As a result, legal means for esta-
blishing a dictatorship under the very cloak of the Charter
were established. Subsequently, Article 14 was used as the
basis for the Royal Ordinance of July 13, 1815, which dissolved

the Chamber of Deputies and regulated elections, and for the

1Sieghart, p. 172,
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controversial sanitary ordinances of September 27, 1821, 'rhe'
stark realities of unlimited emergency power and the possible
abuge thereof did not fully impress itself upon Fremch politics
until Charles"x and his ultra-koyalist cabinet dissolved the
Chamber of Deputies twice within two months during the summer
of 1830 upoti the questionablé report of the Minister of Justice,
alleging that the Monarchy was in danger of collapsing., Upon
this basis censorship of the press was arbitrarily applied and
the electoral laws were riggedv by Royal Ordinance. However,
the legitimacy of these ordinances is a moot point. Their
immediate result was the overthrow of the House of Bourbon and
the passing of the Crown to the House of Orleans under amend-
ments to the Charter of 1814, re-issued in the form of the
Constitutional Charter of August 14, 1830,

With this restatement of the constitutional order, the
formula for the ordinance pover was changed from "Le Roi est
le chef supréme de 1'Etat...fait les réglements et':'ordonnanqes
nécessaires pour 1l'exécution des lois et la sfireté de 1'Etat”
to the more limited Article 13 of the Charter of 1830: "Le
Roi est le chef supréme de 1'Etat...fait les réglements et
ordonnances nécessaires pour ltexécution des lois , sans_pouvoir
lamais ni suspendre les lois elles-wimes ni dispenser de leur
exfcution."! A clearer definition of the ordaining power is
obtained in the latter statement. Article 13 concedes to the
Govermnment the right to issue ordinances im execution of the

larticle 13 of the Charte Comstitutionnelle of 14 aofit
1830, Duguit and Monnier (eds.), leg Comstitutioms, p. 214.
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‘7iavs, whether based on the Charter.or on Parligmentary invi-
tation, and also implied a power to issue ordinances for the
organization of the public services (réglements gutonomes);
but it does not, as previously, concede the right to issue
ordinances in police matters, a limitation which was respected
by louis Phillippe.l It is here under the Government of the
July Monarchy that the concept of le pouvoir réglementaire
reaches a definitive formulation, The prohibition in the
latter part of Article 13 which refuses to the Head of State
the power to suspend the laws (lois) or to dispense with their
execution returns the concept to one that is completely dis-
tinct from the pouvoir législative. In formal terms this or-
daining power is subordinate to the législntive power in the
sense that it camnot abrogate or alter existing laws; that is,
it cannot act contrs legem. Nevertheless, it is not a power
derived from the lagislature. It is a direct and not a dalé-
gated pover.z Arficlef13 appeafed to make a reoccurrence of
such a situation as that of July, 1830 iﬁpossible. However,
the price of such proscriptién against threats to strict leg-
ality can be very great. Certainly, in times of exceptional
and grave crisis, if adhered to, this doctriue can result in
the paralysis of executive suthority. The claims of consti-
tutionality and absolutism demand moderation and it is to be

1s:l.eghart:, P. 254,
21bid., p. 259.
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doubted that adherence to strict legality in all circumstances
can provide a viable adjustment to their competing claims,

Efforts to preserve order during the Orleanist period
(1830-1848) were highlighted by appeals to legality when pos‘-
sible and use of repressive techniques when necessary. As
‘early as 1835, the Monarch induced the Government to pass the
infamous lois de ‘segtembre'.which provided for modification of
individual rights in criminal prosecutions and for li.mititions
-upon oral and written public utterances. Popular indignation
vas great and ultimately liberal and democratic reaction led
to the Revolution of 1848, ‘

The third French revolﬁtion was succeeded by the Second
Republic, It was proclaimed by a provisional government con-
sisting of Lamartine and six collaborators, iz de facto
govermment exercised a comprehensive legislative authority in
the form of decrees., These orders were issued in a provisional
manner without any statutory or constitutional justification--
other than, that is, necessity. A Constituent Assembly, elect-
ed on the principle of universal suffrage, met on May 4, 1848
and announced the creation of a new Republic., Authority was |
immediately intrusted to a Parliamentary Committee which in
this transition period revived the traditions of the Assembly.
Ultimately, on November 4, 1848, a new constitutional document
vas premulgated, The executive power was vested in the Presi-
dent of the Republic. The holder of this office was elected
by universal suffrage for a four-year term, The President was
not accorded the competence to "sanction” laws but was obliged
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"to promulgate the laws."l He was given the authority "de
faire presenter des projets de loi i 1'Assemblée nationale
par les ministres,” and "il surveille et assure 1llexfcution
des lois."? The last statement was consistent with Article 13
of the Charter of 1830 and provided the Executive with a gen-
eral ordaining power in the execution of the laws within the
context of the limitations established for this type of com-
petence by Article 13, |

It should also be recognized that this constitutional
document attempted to limit the authority of the Govermment
by means of the Council of State. In the language of the
Constitution: The COﬁﬁcil of State, after consultation on
| projects of law by the Government or upon the initiative of
the Assembly, must 'prepare the réglemnts dladministration"
and "alone make those regulations for which the Mational
Asgembly has given it a special delegation." Finally, "it
exercises with regard to administrative decrees all the powers
of control which the law has deferred to it."3 The obvious
danger here is the delegation of ordaining powers to a body
which is not directly responsible to the Legislature. This
wvas stressed during the Constituent Asseni:ly's consideration

lArticle 35 and Article 56 of the Constitution of Novem-

ber 4, 1848, Duguit and Monnier (eds.), les Comgtitutions,
PP. 257, 240, . - o

2prticle 49 of the Constitution of November 4, 1848,
Ibido, Pe 239,

3article 75 of the Constitution of Movember 4, 1848,
Ibid., p. 242.
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of Article 75, but the provisions were nevertheless adopted.l
The réglement d'sdministration publique is an ordinance
made under special Parliamentary delegation--or invitation, as
French constitutional lawyers prefer to calll 1t2--in execution
of the law. Before Be:lng issued, such ordinances were dis-

cussed in the full Council of State (le conseil d'Etat entendu).

The Constitution of 1848 created two different versions of
rdglement d'administration publique. One, which plays a major
role in ?rench public law to this day, is the pattern of Gov-
ermmental deciaién after consultation with the Council of State. |
The other, which has not survived French constitutional law
dévelopnent and which is imique with this document, is the
procedure envisioned in Article 75 (2) wherein the Council of
State makes tﬁe ordinance itself, This type of regulation is
used in the execution of laws; ia its application there is no
flirtation with the extra-legal.3

The Constitution.of 1848, in its Article 106, gave cons-
titutional support to a law regulating the forms and the ef-
fects of crisis institution known as the state of siege (état
de sidge). This promise was implemented with the passage of
the law of August 9, 1849,

This Constitution united aspects of the Présidenéial
form of government with the responsibility of Ministers to

lsieghart, p. 178, |

2150 Duguit, 'r:}y:é de droit conmstitutiomnel (2° ed.;
Paris: Ancienne Librairie Fontemoing an mpany, 1924), Vol.
IV, p. 714, : : 4 .

3Sieghlrt, Pe 255,
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Parlisment, Its pol:l.t:l.c_i-—al veakness lay in the antagonism be-
tween a President elected by universal suffrage and a uniémeral
legislative body composed primarily of legitimists and Orlean-
ists. On May 31, 1850 the Legislature voted a new electoral
law which prescribed a threé-year municipal domicile for each
elector. By this provision at least:‘ two and one-half million
Frenchmen were deprived of their vote, It was on the basis of
this popular issue that Louis Napoleon Bonaparte based the coup
d'Etat of December 2, 1851, He dissolved the Legislature and
the Council of State, declared a state of s:l.egé in some twenty
departments, re-established universal suffrage, and called
upon the French people to ratify these measures by plebigcite,
Later the same day, a proclamation and decree was issued which
stated that "the French people wish to maintain the authority
" of Louis Napéleon "Bonaparte and delegate to him the powers
necessary to make a Const::l.t:ut:io_n on the bases proposed in his
proclamation of December 2, 1851,"1
The plebiséite showed only 640,737 negative votes in some

seven and one-half million votes cast. As Sieghart reports:

The violation of the Constitution of November 4, 1848

?égs‘if.:?-i.miﬁ:&ﬁlﬁzﬁhﬁ:géghﬁxgd&ﬁia-

ing, apart from the executive, not only the legislatize
power which he exercised in the form of décrets-lois,# but

ISiegh‘rt, Pe 181,

2A gistinction was made between decrees regulating legis-
lative matters (dfcrets organiques) and decrees regulating ad-
ministrative matters crets ementaires). The former
were ratified by Article 2) o nstitution of 1852
and survived in constitutional history under the name décrets-

lois. Ibid., p. 256.
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also the constituent power, the outcoTe of which was
the Constitution of January 14, 1842,

Louis Napoleon wrote: "When one bears our name and when
one is at the head of the govérmnt, there are two things one
- must do: satis'fy the interests of the most numerous classes
and attach oneself to the upper classes."2 The politics of this
period appeared to have two levels: that of the masses and
that of the politicians. The people could provide a solid
basis for govermment, but they could not govern themselves,3
Therefore, the Second Empire was not, nor did it seek to be,
a mere dictatorship of the masses, It strove to combine aris-
tocracy with demcr;cy and to build éoéiety in the shape of a
pyramid, with the people at the base and the hierarchy of merit
at the top., The driving force within it was ambition and world-
ly honor open to all, 1Its support was based upon peasants and
small-townsmen who were dominated by their mayors and prefects.
These circumstances notwithstanding, the Second Empire con-
tained within its bowels the seeds of a more liberal empire.
Notables across the land had tasted the pleasures of Parlia-
mentary government under the July Monarchy and were not soon
to forget; masses in the largé cities and towns had never

accepted the Empire; and these cancers were to prove to be the

11pid,, p. 181.

2%, d'Hauterive, Na 1éon IIT et le prince Napoléon, pp.
58-59, quoted in Theodore Zeldin, ﬁ !o!%t%ci_f §§sm of
Napoleon III (london: MacMillan an .y Ltd., 19 s Pe 10,

3Zeldin, pp. 44-45.
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seeds of destruction for authoritarianism. As the seeds grew,
diuffections from the banner of the second flapoleon became
quite numerous, The Caesarian democrats that remained began
to demand that the leader share his power with the Legislative
Asgsembly, Under the pressure of this reaction, the mayows who
had been the fountainhead of government power were refused the
support that had been the source of their power. The Govern-
ment appeared to disown its own. The opposition was given the
power of organizing in every commune. Governmental electoral
agents were thrown into confusion as were the populace. What
actually happened is that the Napoleonic party found it neces-
sary to move toward a more liberal empire. To achieve this
goal electoral reforms were intibdnced and a new constit-:utional
document was created;l however, the Government assured its
ascendancy by leaving its own agents in the field, though with-
out direct support, and by stifling the opposition press through
a system of checks backed by threats of prohibition which cons-
tituted a very effective censorship.

The new constitutional document attempted to unite the
Presidential and Parliamentary type of govermment. The crucial
point was the question of responsibility. The Emperor and the
Ministers were both declared "r:t-'sspons:l.ble,"2 but the problem

lsangtus-consults fixing the Constitution of the Empire
of May 2 ] 0. Duguit and Monnier (eds.), les Constitutions,

pp. 309-1

2article 13 of the Sénatus-consults stated that "Lilnpereur
est responsable devant le Peuple francaise, auquel il a. toujours
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was how the Ministers could be responsible to the Parliament
and to the Emperor at the same time, Zeldin is quite correct
when he emphasizes that this new document did not intend to
establish Parlismentary govermment in the modern sense and that
the correct analogy for comparison is not the English Constitu-
tion of the nineteenth century but that of the late seventeenth--
when the King ruled as well as reigned and when Ministers had
to please the King and Parligment,l Under the Constitution of
1852 the Ministers had been merely grandiose civil servants.
Now, in order to cement the uncertain alliance between Parlia-
ment and Emperor, the Head of State was to choose his Ministers
from the leaders enjoying the confidence of Parliament but
would not turn the executive authority over to them., This was
made clear when it was announced that the Presidency of the
Council of Ministers would be retained in his own hands.
Napoleon III felt that his responsibility was to the French
people. The question of dynasty was placed outside the powers
of Parligment and became a matter between the people and ﬁheir
Sovereign. The ultimate appeal on fundamental issues was to
the people by plebiscite,

The ordaining power (pouvoir réglementaire) was employed
often and extensively under the Second Empire and, on the whole,
it remained cdnsisﬁent with previous Constitutions and consti-

le droit de faire appel.” Article 19 added that "L‘Empereur
nomme et révogue les ministres., Les ministres délib&rent en
conseil sous la présidence de 1'Empereur. Ils sont respon-
sables.” Ibid., p. 311. .

lieldin, The Political System of Napoleon III, p. 153,
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tut:l.onal‘ usage.l The bulk of the ordinances were employed to
organize the public services or were utilized in the execution
of the laws. Apart from décrets-lois, there were no decrees
dealing with matters of pol:l.c:e.2 However, one new type of or-
dinance was introduced: the Imperial decrees regulating cons-
titutional issues, such as the decree of November 24, 1860,
giving to the two Chambers of the Legislature the right to
vote the Address, or the decree of February 3, 1861, regulat-
ing the relationship of Senate, gom législatif, and the
Emperor. It is significant that these ordinances were 1ssu(ed
as simple Imperial decrees despite the authority granted to
the Senate by Article 27 (2) of the Constitution of 1852 to
regulate by Sénatus-consults "all that has not been anticipated
by the Constitution and which is necessary for its functioning.3
Their validity was not questioned in the time of the Empire
though there seems to be little question that they were uncons-
titutional.4 | |

The Second Empire fell with the capitulation at Sedan on
September 2, 1870, In truth, it did not fall because of the
military disaster alonme; nor because of the intimidation of
the Senate and the Coxrps législatif by the Parisian mob; it
was inexorably dissolved as a result of its own inadequacies.

lsieghart, p. 256.

2puguit, Traitd . . . IV, p. 686.

3Dugait and Monnier (eds ), les Constitutions, p. 277,
4s:l.eghart, P. 256.



38
Republican deputies from the Corps 1ééislatif, headed by

Favre and Gambetta, hastened to constitute a Provisional Gov-

ernment (Gouvernement provisoire de la défense nationale) and

to place the Military Governor of Paris, General Trochu, at

its head. This choice appeared to be symbolicvof the desire

for a patriotic union for the public safety. The Provisional
Government undertook a dual responsibility when it assumed con-
trol of the State: to prosecute the war and to substitute a regime
of law (loi) for a regime of fact (ﬁgig).l On the first point, an
armistice convention was signed with Germany, January 28, 1871; on
the second, the Provisional Government exercised dictatorial powers
until the first meeting of the Bordeaux Assembly, February 12,
1871, Five days after convening, this Assembly appointed Theirs,
the conservative leader of the Left-Center and a constitutional
monarchist, "Chief of Executive Power of the French Republic.”
This function he was to exercise with the help and assistance of
Ministers appointed by himself and over whom he presided. The
exceptional point of Theirs' position was that he was the

titular Head of State at the same time he was the leader of a
responsible government. He was not a President of the Republic
independent of the Assembly but acted under their authority.

It was only after the Assembly had moved to Versailles and had

witnessed the insurrection of the Commune that it went a step

1Jean-Jacques Chevallier, Histoire des institutions poli-
tiques de la France moderne (1789-1945) (Paris: Librairie
Dalloz, 1958), p. 297.

2Resolution of February 17, 1871. Duguit and Monnier
(eds.), Les Constitutions, p. 314.
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further in organizing the executive power. The Loi Rivet of
August 31, 1871, remarkable insofar as it combines ministerial
political responsibility with political responsibility of the
President, made Thiers President of the French Republic. The
President continued to act under the authority of the Assembly
and remained a member of it.

On November 20, 1873, the Assembly passed another provi-
sional constitutional law--the third of the new Republic. It
invested General Macmahon with the powers of President of the
Republic for a period of seven years and provided for the orga-
nization of the Committee of the Assembly made up of thirty

members--La Commission des Trente--commissioned to examine the

draft of a new Constitution. It is at this point that a sepa-
ration of powers was achieved. By giving the President a
fixed term of dffice, called the septennat, and by making it
independent of the duration of the existing Assembly, executive
and legislative authority were divided and the dictatorship of
the Assembly was terminated.1
After innumerable delays the Republic was definitely

established by the acceptance, by a majority of onelvote, of
the amendment of M. Wallon:

The President of the Republic is elected by an absolute

majority vote of the Senate and the Chamber of Deputies

joined together in the National Assembly. He is elected
for seven years. He is re-eligible.2

lsieghart, p. 185.

2Coubertin, Evolution of France Under the Third Republic
(New York: Crowell and Co., 1897), p. 45.
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This was, as Finer asserts, the rock upon which the
Republic rested.l Nonetheless, the powers and the signific-
ance of the Presidency were to change and evolve with circum-
stances, and the President of the Council of Ministers, a posi-
tion not mentioned in the three basic constitutional documents
of the Third Republic, was to become the implementor of tﬁe
executive power.

Chevallier suggests that the underlying conception of the
Presidency of the Third Republic can be expressed in one
sentence: the President is "un chef-roi, sauf le nom et la
durée."? It is true that if one depended upon Articles 3 and
5 df the Constitutional Law of February 25, 1875, relative to
thé brganizatidn of public powers, to the exclusion of all
else, one could be persuaded by the logic of Chevallier's
reasoning. Article 3 states that:

The President of the Républic has the initiative of

the laws . . . He promulgates the laws . . . He super-
vises them and insures their execution . . . He has the
right to pardon. He commands the armed forces. He
appoints all civil and military personnel. He presides
at national ceremonies; the envoys and'tge ambassadors

of foreign powers are accredited by him.

Article Five:

The President of the Republic may, on the advice of the
Senate, dissolve the Chamber of geputies before the
expiration of their normal term.

1Herman Finer, The Governments of Greater European Powers
(New York: Henry Holt and Co., 1956), p. 308.

2Chevallier, p. 312.
3Duguit and Monnier (eds.), Les Constitutions, pp. 319-20.
41bid., p. 320.
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There is, however, a small paragraph at the conclusion of
Article 3 which should not be neglected: "Each of the acts
of the President of the Republic must be countersigned by a
Minister."l Consequently, the grant of competence is theoret-
ically laige but practically quite variable, depending upon a
variety of circumstances: the relationship between the Presi-
dent of the Council and the President of the Republic; the
capacity and vigor of the holder of the presidential office;
the complexities of multiparty government; and the trust or
distrust of the executive agency by the voting population.

To understand the politics of the Third Republic, it is
necessary to remain cognizant of the fact that in reality it
contained no clear-cut separation of powers: that the Execu-
tive and Legislative elements both stemmed directly from the
people and were designed to be kept in equilibrium by a series
of checks and balances. At most there was a separation of
functions, but it is undeﬁiable and imperatively important that
the seat of national soveraigntyilay solely in the National
Assembly,

The primacy of the.law (loi) had surthed but it was
severely battered by the expahsibn of the ordaining power of
the Head of State. At this juncture; constitutional doctrine
and jurisprudence had come to recogﬁize four different types
of ordinances: ordinances made in the execution of laws;

ordinances dealing either with the organization of the public

11pid.
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services or with matters of police; ordinances made upon special
parlismentary delegation on matters which are normally dealt
with by statute; and colonial ordinances.l To these categories
must be added a fifth group--decree laws (ciém ts-lois)--which
were exemplified by the overtly unconstitﬁtioﬁal ordinances of
the First Empire that were accepted by the Cour de é._ng;ion;
by the decrees of the Provisional Govermment of 1848 which, as
‘a de facto government, lacked any constitutional basis; and by
the decree of Louis Napoleon, Lssued after the coup d'Etat of
1851 and ratified by the Constitution of 1852,

It is this conflict between the frontiers of ordinance
and law--this interweaving of constitutional, quasi-constitu-
tional, and unconstitutional forms--that patterns the back-
ground against which we can observe the development and evolu-
tion of crisis institutions in late nineteenth and twentieth

century France.

1Since the time of the Consulate the Govermment has exer-
cised wide ordaining powers in the colonies. Under the Second
Empire these ers were given a constitutional foundationm.
Article 27 (1) of the Constitution of 1852 authorized the
Senate to make constitutions for the colonies and the S&natus-
consults of May 3, 1854, empowered the Emperor to legislate
for the greater part of the colonial empire until a time when
a future Sénatus-congults would regulate the whole matter, In
lieu of further action, the Séngtus-consults of 1854 remained
the constitutional basis for df colonial ordimsmees issued by
the Government, Sieghart, p. 258. '



CHAPTER III
PROCEDURES FOR ADMINISTRATIVE ACTION

Viewed in perspective, it is apparent that during the
life bf the Third Republic the ordaining power of the French
Executive was vastly increased until it constituted a formid-
able source of sub-legislation., In the face of "perpetual
emergency"--whether economic, social, or nilitarj-;-and the
growing incapacity of Parlisment, responsibility for a coher-

. ent State policy was placed squarely in the hands of the
Executive., It was imperative that this agent secure the tools
and produce the emergy mecessary to defend the Republic

againgt internal as well as external dangers. It was necessary
to itt:enpf to increase the authority of the Executive to the
extent that it would be able to deal effectiveiy with the
problems of the day, without so drastically de;:reuing the
competence of the Legislature and the control of the Judiciary
as to undermine the congtitutional balance of povérs.

An mﬁlyais of this development and the implications
therefrom shpuld take into congideration the evolution of the

ordaining power in France. To reiterate, as early as 1799,:l

41‘Sugu., PP. 17-18,
. "
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the pouvoir réglementgire became a recognized facet of the
French public law system. It has become accepted in consti-
tutional usage that the Exacutive is entrusted with a direct,
spontaneous ordaining competence to bring statutory laws |
passed by competent legislative authority inﬁo execution,
This authority was vested in the President of the Republic
during the Third Republic. By tradition, such authority has
been circumscribed, being considered subordinate to the legis-
lative power in that an ordinamce was not considered capable
of suspending, altering, or repealing existing legislation,
‘nor being employed in any fashion that could be considered
contrary to statutory law. At the same time, it was esta-
" blished that this ordaining power was a direct competence of
the Executive authority rathaf than a derived competence
resulting from delegation of legislative authority. As such,
direct ordinance power in the execution of the laws was an
authority of limited scope. Constitutional safeguards evolved
against its abuse: Parlismentary control, jurisdiction of the
Council of State, and jurisdiction of the Common Law Courts,
In the instance of Parliamentary control, it was imme-
diately apparent that ordinances proclaimed under direct
'Executive authority need mot be sent to the Chambers for
approval. If Parliament was dissatisfied with the mamner in
which the Executive employed the ordaining power, it had the
authority to withdraw confidence from the Governnént and force

its resignation. For the Government was responsible to
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Parliament not only for its own acts but also for the acts of
the President of the Republic, which for this purpose have to
be countersigned by a responsible Minister. Also, under the
organic laws of the Third Republic there is a penal ministerial
respongibi}ityl which relates not only to crimes recognized by
criminal law but also to any serious abuse of political power.
Such penal responsibility was successfully invoked against the
Ministers of Charles X as the result of the issuance of the )
unconstitutional ordinances of July 25, 1830. No doubt, con-
sidering the law of July 16, 1875, this type of responsibility
could be invoked again in the event of any serious abuse of the
ordaining power, -

Jurisdiction by the Council of State refers to the sur-
veillance by this administrative tribunal of administrative
ordinances. To clarify the extent of this control, it should
be recognized that the French constitutional system differen-
tiates between two different aspects of the Executive power:
governmental functions and administrative functions. Govern-
mental acts (actes de gouvernement) are considered outside the
competence of administrative law., These pertain to domestic
matters, as the relationship between the Government and Par-
liament; security measpres such as decrees establishing the

state of siege; international affairs, comprising either

YArticle 12 of the law gf July 16, 1875 provides that:
o o oles ministres peuvent etre iiis en accusation par la Chambre
des députfs, pour crimes commis dans 1l'exercise de leur fonc-
tions, En ce cas, il sont jugéS par le S€nat.” Duguit and
Monnier (eds.), les Constitutions, p. 325.

n
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diplomatic relations and the interpretation of diplomatic acts,
or acts relating to external s;curity;' external war; or colo-
nial affairs. g_gg_ml accepts the necessity for the
exercise of independent discretionary powe‘rs' in these areas
of high State policy. Such discretion is not considered to be
a threat to the legality of French administration for it offers
- the great advantage of provi&ing the Government with a neces-
sary minimum of discretionary powers, which makes it possible
to subject the remaining administrative ordinances to the close
control of the administrative courts. Such a distinction faci-
litates a prime achievement of French administrative law--the
provision to each and every citizen of the privilege of defenci;
ing his rights before an impartial administrative tribunal
applying judicial methods. Consistent with this privilege, all
adminigtrative ordinances are subject to challenge before
administrative courts.?
The right of appeal in administrative matters (recours

1jurisprudence refers to the "decisions of courts.”
While re is no formal doctrine of stare decisis in the French
legal system, there is a stroug and growing tendency om the
part of French jurists to follow precedents, especially those
of higher courts. "This tendency is based upon various aspects
of the judicial _e_?:rit de corps, among them the maintenance of
professional dignity, the sharing of remnsibﬂity, for deci-
sions within the judiciary as a whole, saving of time and
research for attention to other matters where no precedent
exists, the fulfillment of the expectations of parties who have
relied upon previous decisions of the courts, and the avoidance
of excessive or grolonged litigation where a uniform line of
decisions clarifies doubtful issues.” René David and Henry P,
de Vries, The French legal System, pp. 113-21, : )

2A’péals ‘are pois:lble ‘against every administrative dec-
sion regardless of whether or not the right is conferred by
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contentieux) is divided into two categories: the recours de
pleine jurigdiction and the recours en gg. nulation. The recours
de pleine jurisdiction is designed to protect the interests of
private per_s_o'ns against damages done by administrative acts
and to make the administration liable for such damages. This
type of suit is usually brought on the occasion of an executory
decision and is directed against the administrative activities
vhich result from such a decision, The enforcement of the
decision, and the legal consequences which ensue, are admin-
istrative facts which can be challenged before an administra-
tive tribunal., The recours de Li_eix_:_g jurisdiction constitutes
a general right of action against all administration operations
and ig the ordinary procedure of administrative litigation,

The second and extiaordinarj process, the recours en gnnulgtion,
is designed to protect the legal order and to prevent deci-
sions--taken in violation of existing laws--from having effect,
The recours en gnnulgtion challenges the validity of executory

statute, "This result was brought about by evolving a very
subtle conception of the executory decision which, in short,

is construed as the unilateral affirmation of a right which

the administration intends to exercise: (1) Each al
addressed to a gublic authority must ultimately result in an
exacutory decision because of the provisions of the law of
July 17, 1900, which imply such a decision in situations where -
the administration refuses to act. (Modern development tends
to restrict the use of discretionary.power, not only with
regard to positive acts but also with regard to the fact that
the administration can, at its discretion, deny justice by mere
inaction, Thus, if the administration, evem if it has the
discretionary power to do so, does not deal with a claim
addressed to the competent authority within four months, a
party concerned is emtitled to reé:td its claim as rejected
and to bring a plaint before the Council of State under this
interpretation of the law of July 17, 1900, Article 3, and "
(2) each executory decision is open to a recours contentieux,

Sieghart, p. 214, note 4, and 216.
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decisions and are aimed at amnulment of decisions. They raise
primarily a question of law. Questions of fact play but a
secondary role and claims for damages are not admissible., Con-
sequently, under the competence recours en annulgtion a plaint,
recours pour excds de pouvoir, may be addressed to the Council
of State requesting the annulment of an administrative decision
considered to be ultra vires.! Decisions may be nullified if
they lie outside the competence of the agency which makes t:he:n;2
if they violate prescribed forms of administrative procedure;

if they constitute a misapplication of power,3 or if they

1
The constitutional foundations of the ultra vires plaints
are: (1) ‘"Les réclamations d'incompétence & 17&€gard des corps
administratifs ne sont en aucun cas du ressort des tribunaux,
elles doivent @tre portées au roi, chef de 1'administration
genérale." (Law of October 7, 1900) and (2) "Le conseil
'Etat...statue souverainement...sur les recours en annulation
pour excés de pouvoir formes contre les actes des divers
autorités administratives,” (Ordinance of July 31, 1945,
Article 32). Ibid., pp. 217-18,

2pAnnulment bz virtue of the incompetence of an adminis-
trative agency is based on the assertion that a public authority
has made a decision in excess of its powers, that it has usurped
the authority of another agency. Examples of this sort of inm-
c tence are decisioms taken by the Administration which are
within the competence of either the Legislature or the Judi-
ciary; or decisions taken by am inferior rather than a superior
authority. However, ultra vires complaints cammot be brought
:g:inst: (a) acts which are not of an administrative nature,

ugh they emanate from an administrative agency, such as acts
of Prefects with regard to criminal investigations, or acts of
Mayors with regard to the criminal police; (b) acts emanating
from an administrative agency which is not included either in
the administrative hierarchy or %% such as Acts of Par-
liament, or decisions taken by a judiclal authority; (c) acts
which do not have the character of exscutory decisions, -such
as some measures of internal administrative discipline; and (d)
executory decisions which do not infringe upon any private
~ interest. Sieghart, p. 219.

3Dacreel may be annulled for misapplication of power if
the publie authority uses its power for purposes other than



49

violate the law.l The powers of the Council of State with
regard to ultra vires plaints consist solely in the right
either to dismiss the complaints or to anmnul the administrative
decision which is challenged. There can be no modification or
amendment of the act in question because this would be tanta-
mount to taking a new administrative decision, which the Coun-
‘il of State is not entitled to do, although the Council can
pronounce a partial annuheni: only, which leaves the remainder
of the act in force.

The control of the Common Law Courts (civil law) is less
significant than that of the administrative courts. Any person
sued or prosecuted in connection with provisions contained in

an administrative ordinance can claim that the ordinance is

those which had been conferred upon it, notwithstanding the
fact that said public aguthority may have been acting within

the scope of its competence, had observed all prescribed forms,
and was not violating the law. Such a nullification may be
achieved when it is shown to the satisfaction of the Council
of State that a public authority seeks a purpose other than
the _ufegurd of the public interest and the benefiting of
the public services. Examples: (1) The Council of State
amulled a govermmental decree which dissolved a municipal
council in order to redress electoral irregularities. It was
held that the Covermment can dissolve a mumicipal council only
for the purpose of securing proper administration for a commme
and that the dissolution in stion was a misapplication o

power., (%gcuej,l de Cogagl '!Pt, 1902; p. 55.) (2) The
Council of State annu a decision of General André, the :
Minister of War, who had excluded a grain dealer from partici-
pation for contracts issued by the war office on the grounds
that his political and religious opinions were disagreeable to
the Minister of War. It was held that the motive involved was
without relation either to the contract involved or to the

merchantts fessional ¢ ity. cueil de Congeil d'Etat
1905, P 7579 Lhon Duguit, %W:
‘.wo all‘b!ﬁh, -1919), ppo 188- . R . .

 lenis type of allegation is directed niai.nst: any mis-
application of a law, whether done with or without intent,
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outside the competence of the administrative ordinance power.
The court, if it holds the defense to be valid, is entitled to
refuse the application of the ordinance to the particular case
in question. However, unlike the administrative judicial
hierarchy, the Common Law Courts have absolutely no authority
to annul administrative ordinances.

A second type of ordinance which should be distinguished

from the "direct, spontaneous Executive ordinance" is the

gég;gment.ngﬂministgggion publique,1 which first appeared in
the Constitution of the Year VIII, but did not come into
frequent use until the Second Repﬁblic.2 In the Third, Fourth,
and Fifth Republics a great majority of the statutory legisla-
tion contains a clause requesting their completion by the

issuance of a réglement d'administration publique. Whether

based upon parliamentary delegation3 and as a consequence

The word "law" in this connotation includes ordinances which
are binding upon the Administration. The Administration is
under an obligation to respect judgments given either by judi-
cial or administrative Tribunals and the violation of a right
established by such a judgment can be challenged by a plaint
for violation of a law. Sieghart, p. 223.

l"yne ragle obligatoire, inspirée par le pouvoir exécu-
tif, sur invitation formelle du législateur et Prise apres
avis de 1'Assemblée générale du Conseil d'Etat." Gasquet, La
nature ju ! y p. 12,
Sieghart, p. 262.

2Supra., pp. 31-32.

3v1e réglement d'administration publique est celui qui
procdde non des pouvoirs généraux gue le Chef de 1'Etat tient
de la Constitution, mais d'une délégation spéciale qui est
faite par une loi determinfe, en vue de compléter cette loi,
d'éclaircir ses dispositions, de développer les principes
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achieving exemption from judicial control1 or resulting from
parliamentary invitation to the President df the Republic to
exercise his own competence,2 the réglement d'administration
publique has emerged in the twentieth century as a devige whose
sole purpose is the completion of statutory law. - Its objective
is "le prolongement de la 1oi,"3 and as such it cannot suspend,
amend, or repeal any valid statutory law. 1In this interpreta-

tion, then, the réglement d'administration publique becomes

nothing more than a unique form of the Executive ordinance in
execution of the law.

A third type of Executive ordinance goes as faf back as
the Constitution of the Year III. This form, the autonomous
ordinance; is issued neither in the execution of statutory laws
by the Executive nor as the result of special parliamentary
delegation. It has evolved in recognition of the capacity of

the Executive to supervise and to regulate its own administrative

qu'elle a posés, de décide comment elle devra &tre exécutée."
Lafferidre, Traité de la jurisprudence administrative, 2€ ed.
Sieghart, p. 262. .

Lugrandes compaignes des chemins de fer," Recueil de
Conseil d'Etat (December 6, 1907), p. 1913.

ZAccording to Esmein the real meaning of the empowering
clause was to invite the President of the Republic to exercise
his own power and to prescribe a special form in which to exer-
cise it. Thus, the legislator does not create the power but
does, in fact, limit it by providing that these ordinances must
be submitted to the Council of State. If the réglements
d'administration publique are not laws but ordinances, they are

able to controls applicable to administrative ordinances.
A. Esmein and H. Nézard, Eléments de droit constitutionmel...,
I1I, pp. 82-86. See also A, Esmein, "De la délégation du pouvoir
législatif," Revue politique et parlementaire (1894), p. 200.

3I..éon Duguit, Traité de droit constitutionnel, IV, p. 7477.
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agents, As the Legislature was 1n¢apable of coping with the
detailed organization of administration, it became necessary
for these problems to be dealt with by Executive ordinance.
This was achieved in an gd hoc fashion until January 1, 1884,
'when the law of December 29, 1882, entered into force and
provided that the organization as well as any future altera-
tions in the structure of Ministries must be achieved through
the issuance of ridglements d'administration publique. Since
the passage of the law of Jume 20, 1920, the creation of admin-
istrative organization by ordinance is mo longer possible as
it was henceforth required in the form of statutory law.

Autonomous ordinances also comprehended police matters.
From 1923 onward, with the autonomous issuance of a unified
Highway Code (Decree of December 31, 1922), the President of
the Republic exercised an ordaining power-in matters of police
competence, which being neither a delegated power nor a Mer
based on Article 3 of the law of February 25, 1875, must be
considered to have developed as the result of constitutional
usage.l The ’preeise limits of the scope of autonomous ordi- |
nances in police matters are very difficult to ascertain,
Unquestionably, they may be challenged before the Council of
State and the Cour de cassation, and it is to the most com-
plicated jurisprudence of these bodies that one must look for
definitive limitatioms., However, it is clear that autonomous

lmg“it, rrﬂt&... Iv’ p. 7360
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ordinances may not alter existing laws nor create new penalties.l

It was upon these three aspects of the pouvoir réglemen-
taire of the Executive--spontaneous, direcﬁ ordinances in exe-
cution of the laws, réglements d'administration publique, and
autonomous ordinances--together with the state of siege and
enabling procedures, that Fremch crisis institutions of pre-
1945 vintage were built. In its attempts to cope with World
War I, with the economic and social comvulsions of the inter-
war years, and with World War II, the Governments of France
found it necessary to rely upon vigorous expansions of Executive
authority., As a foundation for crisis govermment in World War
I, the state of siege was invoked and an ordaining power was
claimed from the implications of this procedure., The direct
ordaining power in execution of the laws was extemded beyond
the range of traditional constitutional practice and enabling
laws were passed by Parliament providing for Executive authority
in areas normally reserved for the legislative power (pouvoir
législgtive). ‘

At the outset of hostilities, the President of the Repub-
lic, on behalf of the responsible Government, issued a series'
of decrees resulting in suspension and direct derogation of
statute law, These latitudinous extensions of the authority
of the Executive to carry the laws into execution were, from

their inception, outside the legal competence of the direct

11bid., pp. 737-38.
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ordaining power of the President of the Republic on which théy
were purported to be based. However, despite their rather

| obvious illegality, once these extraordinary ordinances became
& reality of French political life, there was an attempt to
legitimatize them. ‘In a notable attempt to equate law (loi)
with political pract:ice (pratiquer), the Council of State dev-
eloped the concept of pouvoir de ml as legal but pseudo-
" constitutional basis for extraordinary extensions of Executive
competence in an emergency. By the gt_ﬁté of July 15, 1915,
the Council distinguished between primary and secondary law
and allowed the President of the Republic to sﬁspend secondary
law., if obedience to it was made impossible by the conduct of
the war.z However, this distinction was dropped in 1918 as
was a previous requirement of parliamentary ratification.’ It
was further acknowledged, in the grrété of May 14, 1920, that

lThe conce po gue
pt of pouvoir de rre achieves legal stature
in the sense that it is result of positive decisions ren-
dered by the Council of State in its function as an administra-
tive court, It must be considered a pseudo-constitutional con-
cept, however, as it constitutes a most strained interpreta-
tion of Article 3 of the Constitutional Law of February 25,
1875, which tg:ovides authority to the President of the Republic
to execute laws of the State, ,

25 law of 1839 provided authority to the Government to
place General Officers on the retired list at its discretion.
A supplementary law of 1912 amended this prerogative with the
provision that such power could be exercised only with the
opinion of the Superior Council of the War. As it became im-
possible to convene this body during the early portion of World
War I, a decree was issued suspending the provisions of the
supplementary law., This decree was upheld by the“Council gf
State. Frgnce, Conseil d'Etat, 30 juillet 1915, "Verrier,
Recueil, p. 257. : .

3France, Conseil d'Etat, 28 juin 1918, "Heyries,”

' Regue:l.l, Pe 3510
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the President of the Republic had the authority to take all
necessary measures which were indispensable to the execution
of the laws and which conformed to the goals of legislation as
proposed by the ugislature.l This interpretation was circum-
scribed in the sense that the application of Executive powers
8o recognized depended directly upon practical political cir-
cmtnnce.z As a consequence of this approach, the Council
in the aforementioned decision of May 14, 1920, declared valid
a decree of November 30, 1917, which restricted the manufac-
ture and sale of bakery products which clearly infringed upoh
the guarantee of freedom of trade which had been provided as
far back as the Comstitution of 1791, It approved of govern-

3 and guaranteed to

mental control of tramsportation of grain
the Government the privilege of choosing at will the merchants

to be ugsed as intermediates between the State and the civil

ll?rance, Conseil d'Etat, 14 mai 1920, "Syndicat National
de la Boulangerie aris,” Recueil, p. 459. See also, A.
Bosc, "Actes de gouvermement et orie des pouvoirs de guerre,”

Revue du Droit Public, XLIII (April-June), p. 239,

n 8 uerre ou crise grave les pouvoirs ac-
2vgn de guerre ou de cri les pouvoi

cordés par 1a loi au gouvernement doivent &tre interprétés de fagon
extensive, mais portant le Comseil d'Etat n'admet pas la liberté
de lt'administration dans le choix des moyens de coercition.

En cas dlurgence et de péril immédiat, au contraire, le Conseil,
‘d'Etat sccepte cette rt€ soit plus grande et il recomnait
d 1'administration le dreit d'user de moyens de coercition plus
éntendus. La place nous manque pour tenter un parallel plus
pousse de la thiorie des pouvoirs de guerre et de cette situa-
tion d'ut{ance et de péril grave dans laquelle la jurisprudence
permet & 1'administration d'user de l'exécution forcée par la
voie administrative." Bosc, pp. 256-57.

3703France, Conseil d'Etat, 4 juin 1924, "Seguier,” Recueil,
Pe . - R '
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population.1 In fact, the Council of State, in recognition
of the desirability of according great freedom to the Executive
in executing the laws, rules in its grrété of June 24, 1924,
that it was not possible for a legislative disposition to ob-
lige the Govermment to determine in advgnce the duration of a
regulation which it.-ight legally institute,2

This predilection in favor of an extension of the direct
ordaining power of the President of the Republic in times of
emergency was not shared by the Common Law Courts orvthe major-
ity of French constitutional lawyers. The Cour de cassation
took a more conventional view of attempts to increase the com-
petence of the Executive and was quite willing to declare
illegal,'and refuse obligatory force to, decrees which it con-
sidered to be infringements upon the provisions of effective
laws.3 Legalists such as Henry Nézard, the editor of the
Esmein treatise, strongly contended that the doctrine of
2 uvoir de guerre as formulated by the Council of State had no
basis in the Constitutional Laws of the Third Republic.*
Nézard asserted that the Constitutional Law of February 25,
1875 charged the President of the Republic with the execution
of the laws--by legal means--and he insisted that, with the
exception of budgetary matters which could be dealt with by

lrrance, Conseil d'Etat, 8 juin 1923, "Sieur Michel,"
Recueil, p. 472, .

_2France, Conseil d'Etat, 27 juin 1924, "Chambre syndicale
des piatissiers, confiseurs des Alpes-Maritimes,” Recueil, p. 380,

3A. Esmein and Henry Nézard, Droit COnatitutionnel 1I,
(8th ed.; Paris: Recueil Sirey, 19 s Po

41bid.
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special laws,l the doctrine advocated by the Council of State
could not be justified short of a general law analogous to
Article 14 of the Charter of 1814. This type of authority
certainly was not provided for by the fundamental laws of the
Third Republic.2 The Constitutional Laws, in Nézard's inter-
pretation, provided no special povers. applic;ble in emergency
situations outside the compass of ordinary procedures. Conse-
quently, in dire crigis, the recourse of the Government was
of necessity to illegal processes with legiﬁination to be
sought afterwards in the form of a bill of indemnity or other
legalizing procedure.3 In the doctrinal iﬁterpretation of
Nézard, the Govermment of the Fremch Republic my in grave
crisis have the duty to act contra legem, though it never has
the legal wight to do 8o.%

Following this same line of approach, both Nézard and
Léon Dﬁgu:l.t reject the attempts of various French Governments
to de&uce an exceptional ordaining power from the law of
August 9, 1849, which instituted the modern state of siege.
Their contention is that the Government is empowered to apply
expressed authority conferred upon it by the state of siege,
but that such powers do not in any form include competence to

issue general rules in execution of the laws.’ The state of

lrpiq.
2fp14,

31_1?_;«1., PP. 104-05. |
Ipid., pp. 103-05; Sieghart, p. 271.

5Ibid., pp. 102-03; Duguit, Traité..., III, p. 752.
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siege may provide a limited ordaining cbnpetence within the
scope of its circumscribed aﬁd defined statutory authority,
but it offers mothing more than this competence to the'zxec-
utive,

However, in contrast to Nézard, Duguit.t:ahés the posi-
tion that the Government has a right and a duty to issue
. ordinances contrary to operative law whem such ordinances
are considered necessary to the defense of established soci-
et:y.l In this interpretation it becomes the responsibility
of the Courts to enforce Executive authority based on droit
de nécesgité by sustaining ordinances in modification, sus-
pension, or even abfogation of existing statutes provided
that certain conditions are fulfilled.? This analysis does
not give the Executive carte blanche to extend the direct
ordaining 'pover of the President of the Republic in time of
crisis. It recognizes the legality of extraordinary procedures
in specific emergency situations and condemns the indiscrim-
inate flaunting of legal form which transpired during the
First World War. It does not approve of the continual use of
extraordinary powers based upon the extension of the ordain-

ing power when a respomsible Legislature is in _session.3

p

lpuguit, Traité..., III, pp. 752-53.

20rdinances can be issued con legem only if the follow-
ing conditions are fulfilled: (1) I% %here 8 a state of war

or an armed insurrection or a general strike affectini the pub-
lic services; (2) if Parliament is mot assembled and it proves
impossible to reassemble it in time to pass the necess
measures; and (3) if the ordinances are submitted to Parlisment

as soon as possible., Duguit, Trgité..., III, p. 755.

1bid, |
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There is no question tht the competence of the Exec~
utive under Article 3 of the Constitutional Law of February
25, 1875, to "surveille et assure 1l'exécution [des lois]" was
expanded out of all proportion to traditional consti tutional
uuge.l During the course of .the‘F:I.rst World War, these ex-
pansions of Executive competence proved to be effective if mot
wholly satisfactory crisis devices. Despite the rationaliza-
tions of the Council of State and references to the fact that
necessity knows no 111,2 these procedures remained essentially
extra-legal--failing to achieve intrinsic legality--though
contributing handsomely to the efficiency of war government.

French c_lgctrine3 was even less willing to accept the
concepf of delegation of legislative competence to the Exec-
utive than it was to approve of extraordinary expansion of the
ordaining power of the President of the Republic. The ljjority

of French constitutional lawyers rejected the concept of

lsince the substitution of Article 13 of the Charter of
1830 for Article 14 of the Charter of 1814, predominant cons-
titutional usage has emphasized that ordinances in execution
of laws were without authority to violate the existing law.

2The law of neceséity reaceived a classic statement in
- Josef Kohler's Mot kennt kein Gebot which set forth a philo-
sophical justification of the German invasion of Belgium,

39&_;;1;;%8 a term in use since the nineteenth century,
signifies the body of opinion on legal matters expressed in
books and articles. The word is also used to characterize
collectively the persoms engaged in this amalysis, synthesis,
and evaluation of legal source materials, members of the legal
profession who devote substantial attemtion to scholarly work
and acquire reputations as authorities.” As an organized
body of legal opinion, doctrine is in no sense a binding guide
to judicial decision. Tts persuasive authority is completely
dependent upon the regard for legal scholarship in France and
the need for critical evaluation in modern case law develop-
ment, René David and Henry P, De Vries, The French lLegal

System, pp. 122-26. :
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delegation of legislative power because they felt that it
could not be reconciled with the existence of a rigid con-
stitution which entrusted the legislative power to Parliament
and the executive power to fhs Govermment. In order to ex-
plain the fact of empowering statutes they evolved a variety
. of theories all built on the assumption that enabling acts do
ﬁot in reality transfer the legislative power but only extend
the ordaining power of the Executive. Thus, they accepted the
fact of enabling statutes but denied that the power actually
transferred was legislative power--a most ingenious but un-
sound subterfuge.

Jurisprudence, on the other hand, was quite willing to
accept the possibility of delegation and of judicial comtrol,
This should not be interpreted to imply that the Council of
State considered legislative delegation to the Executive as a
constitutional procedure, for this is not a decision which the
Council of State or the Cour de cassation is entitled to make,
as it is a well-established principle that the French Courts
are not entitled to examine the question of conititutionaligy.
Administrative courts are not the guardians of the Comnstitu-
tion--only guardians of the principle of legality within the
administration.l As a consequence, jurisprudence has never
questiomed the force of law of decrees issued as a result of
enabling statutes. Any decree with a slight comnection to
the aims laid down in enabling laws have been accepted as

1gieghart, p. 287.
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val:l.d,1 although ordinances unconnected or in obvious excess
of clear-cut limitations of the law have been declared ultxa
vires,?

In defense of the application of these extraordinary
procedures, emphasis was placed upon the extension of regula-
tory powers vested in the President of the Republic3 rather
titan upon parliamentary delegation: nevertheless, the reality
of the incapacity of Parlisment could not be hidden nor fully
defended, What the French nation required at this time was
viable and, if possible, comstitutional crisis institutions

capable of suppdrting vigorous govermmental action,

11bid., p. 288. See also: France Cass. ., 22 fev-
rier 1939, "Aubert, Gruqeberg,",legua?! 3iTe R Iii#? i, p. 1.

2 . . . . ! .
Ibid. . 288, See also: France, Conseil d'Etat, 24
juillet 1945, "Sieur X," Recueil, p. 166. ’

38ut effectively utilized by the head of the responsible
Government, the President of the Coumcil of Ministers and his

Cabinet.



CHAPTER IV
THE STATE OF SIEGE AND WORLD WAR I

It was hoped that a partial answer to the need for
vigorous action could be found in the state of siege. At the
beginning of World War 1, France turned to this classic and
most successful of all emergency procedures in the civil law
world, It was in the state of siege that France sought the
means to contract civil liberties and to adapt the local levels
of government to the requirements of national emergency.

In Clinton Rossiter's analysis, it was in this typically
French solution to the competing claims of freedom and author-
ity within a constitutional government in crisis "that modern
emergency government reaches it; peak of institutional and
legal perfection."l " Rossiter emphasized that the "gtate of
gsiege is eninen;ly a product of history and eninentiy an ing-
titution of law . . . foreseen and methodized in detail by
laws of Parliament . . . and yet for all its regularization by
law . . . more a product of history than of legislative acti-

vity."z
1c1inton Rossiter, Constitutional Dic torshi (Princeton‘
Princeton University Press, s Pe ‘

21pid,
62
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It should be understood that crisis institutions as we
know them in France developed after the Revolution of 1789,
Before this tine, it was "unnecessary to suspend rights . . &
that [dic_!] not exist or to augment powers that . , . were al-

ready absolute,” 1

As an inai:itution, the state of siege originated as a
strictly occasional military device, though it ultimately
developed into a ecivil and political procedure, This conver-
sion began with the law of July 10, 1791, which recognized the
state of siege as something more than an ad hoc institutionmn.
This law prescribed that "concerning the conservation and
classification of nilitar} areas . . o all authority with
which the civil officers are clothed by the comstitution for
the maintenance of order . . . will pass to the military com-
manders"? in event of attack. Though clearly a military
device, 'in this transfer of authority from the civil to the
military one may find the seed of what we know today as the
modern state of siege.3

This evolution from a military state of siege (&tat de
sidge réel) to a political state of siege (£tat de sidge poli-
tique)--1'un gui est un fait, et 1l'sutre gui est un fiction*--
vas g:i.ven impetus by the law of the tenth Fructidor of

11bid,, p. 80.

ZCmtte: lois Annotées, 1st series (1789-1830), p. 121,

as quoted in Rossiter, p. 80,
31bid,

4Joseph Barthélemy, "Le droit public em temps de guerre,”
Revue du DProit Public, XXXII1 (January-~March, 1915), pp. 139-40.
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the Year 5 (August 27, 1797), which provided that rebellion
as well as foreign invasion couldljustify the establishment of
a state of siege. Based upon this initial distinction, a dicho-
témy was established and although ﬁhe political state of siege

1 and imperial2 regimes,

was grossly abused by both republican
it emerged as more significant than the militafy state of

siege. The differentiation between the state of siege in its
traditional sense (military) and that which is considered a
perversion (political) must be understood as simple recognitioh
of the fact that this institution originated as a device appro-
priate to the defense of a "besieged" area and that, in its
evolution, ip expanded far beyond the compass of its original
premise.

In the political state of siege an open, civil area
menaced by invasion or armed rebellion is regarded as besieged,
which in fact is a fiction of traditional usage. The premise
in the political state of siege is that the Govermment should
have authority in an are# comparable to that of a military com-
mander responsible for a beleaguered fortress. The difference
between the two situations was explained by the deputy Bardoux
before the Chamber of Deputies on April 3, 1878, in the follow-
ing manner: |

There is the military state of siege and the political

state of siege: the former is a fact, the latter is a
fiction; the one has for a goal the effectuation by

Iabuse by the Directory as it sought absolute power.

2Naﬁoleonic Decree of April 1, 1809, and December 24,
1811; see particularly, France, Journal Officiel de la Répub-
lique frangaise, Débats Parlementaires (April 3, 1878), p. 3890.
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OF the protaction of the Bomoy of L iomoi BOROILY;
fortified place, and the latter has for its objective
for & legal state in ordst mo swPPToes paiic iiiorties.]

The Constitution initiating the Second Republic, that of
November 4, 1848 (Article 106), promised a fundamental law
regulating the forns and effects of the state of siege. When
this pledge was redeemed by the passage of the law of August
9, 1849, the distinction between the military state of siege,
which was dependent upon laws and decrees handed down from the
Empire and Revolutionary times, and the political state of
siege, based upon this new legislation, was embedded in the
constitutional order of society.

For the Third Republic the effects of the implementation
of the'political staté of siege were regulated by the law of
August 9, 1849 and that of April 16, 1916, This inmstitution
exhibits three predominant characteristics., First, the mili-
tary establishment is substituted for the civil power in the
exercise of regular police functions. The substitution is a
complete one although the civil authority may continue to
exercise those powers of which it is not dispossessed by the
military., (Article 7 of the law of August 9, 1849.) 1In
essence the Government takes the military as its agent; The
result is a system of collaboration between the two authori-
ties. Consequently, arr@tés réglementaires of police, when
taken by the military power, are sanctioned in the same manner

1Frange, Journal Officiel..., Débats Parlementaires
(April 3, 1878), p. 3892, ) s
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as they would be if they were issued by the civil authority,
and the civil authority retains its competence in areas not
touched by the military.l

Second, based upon Article 9 of the law of August 9,
1849, special and exceptional powers evolve upon the military
authority: to make searches by day and bj night in the private
residences of citizens, to deport liberated convicts and per-
sons not having residence in the areas placed under this spe-
cial regime, to direct the surrender of arms and munitions and
to proceed to search for and to remove them, and to forbid
publication and meetings which are judged'to be of a nature to
incite or to sustain disorder.2 |

Third, the distinction between the military state of
siege and the political state of siege is recognized. The
military state of siege is applicable only to places under
attack and is uniquely designed to protect besieged areas.
It is regulated by the aforementioned law of July 10, 1791, and
by diverse decrees, notably those of December 24, 1811 and of
October 4, 1891, In this type of situation, the military com-
mander is the judge of the events which require the imposition
of the military state of siege. He has the authority to apply
this institution in situations where he éoncludes that such
imposition is absolutely necessary to the defense of the be-

sieged area.

IMaurice Hauriou, Précise &€lémentaire de droit constitu-
tionnel (Paris: Recueil Sirey, 1925), p. 166.

21pid.
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The law of August 9, 1849, regulating the political
state of siege, did not conform in its organizational aspects
with the govermment established by the constitutional laws of
1875, Consequently, in the spring of 1878 a new law regulat-
ing this institution was introduced, debated, modified, and
passed in the legislative Chambers. The law of April 3, 1878
did not supersede the titles of the 1849 law which dealt with
the effects of this device. It silply‘brought the old law
into conformity with qho new constitutional order by detailing
procednfes for the establishment and termination of the poli-
tical state of siege which were consistent with the structural
forms of the Third Republic. Thus, the two statutes combine
to form the legal basis for the political state of siege. The
law of August 9, 1849 controls the application of this insti—
tution, while the law of April 3, 1878 regulates its organiza-
tion,

The state of siege, under the terms of the law of 1878,
can be declared only in the event of imminent danger--that is,
war or internal armed insurrection. In this sense it is a
preventive device rather tham a repressive one, It must be
declared by law for a fixed period of time and applied to a
specifically designated area. At the expiration of the sti-
pulated period of application, the institution ceases to exist
unless new legislation revives its applicability. (Article 1
of the law of April 3, 1878,) If the Chambers are in session,
the effectuation of the institution is by legislative



68
declaration; but in the event the Legislature is adjourned,
the President éf the Republic may initiate the political
state of siege on the advice of the Council of Ministers. In

this circumstance the Chambers may assemble de plein droit two

days after the original declaration. (Article 2.) With one
most significant exception, the political state of siege can-
not, even provisionally, be implemented by the Head of State
if the Chamber of Deputies is dissolved. The important excep-
tion to this rule is the condition of foreign war. In fhis
extreme circumstance the President of the Republic, on the .
advice of the Council of Ministers, may declare the political
state of siege in opération in areas:threatened by the enemy
on the condition that the electoral colleges are convoked and
the Chambers reassembled &ithin the shortest possible period
of time., (Article 3.) It then followé that in the instance
of war, the reasseqbled Chambers may make the ultimate decision
as to any further application of the institution.

The technique used to terminate the political state of
siege is dependent upon the manner in which the institution
is implemented. If the declaration is by law, the Chambers
being in session, and the duration of its application being
determined by law, it is raised automatically at the expira-
tion of the legally approved period of force, unless a new law
is passed prolonging its effect. (Article 1.) On the other
hand, in the cases covered by Articles 2 and 3;—the Chambers’
‘adjourned or the Chamber of Deputies dissolved--the Chambers,

_as soon as they are reassembled, have the authority to maintain
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or to lift the institution. In case of disagreement between
the two Chambers, the institution may be concluded de plein
droit. (Article 5.) o

The effect of the political state of siege is the crea-
tion of an exceptional regime based on the law. Under such
circumstance certain guarantees of individual libefty may be
suspended and the civilian population may be subjected to the
jurisdiction of the military courts, where crimes and offenses
are involved that threaten the security of the State., Civil
courts are powerless under such a regime if local military
courts desire to exercise competence. It is well known that
before a court-martial, the guarantees that the accused
ordinarily enjoys are stringently restricted, the penalties
are more severe, and procedure becomes more rapid. The result
can be no other than the‘expansioh of the facilities to guaran-
tee public order at the expense of individual liberty.

On the local level the prefect no longer has the primary
duty of maintaining order, i.e., responsibility tramsfers to
the commanding military official in each district. The com-
munal mayor no longer issues arrétés on matters of municipal
police., These orders are issued by the local army commandant.
Thus, vigorous military authority is substituted for considera-
tions of local politics and public relations.

As has been pointed opt,1 the law authorizing the military

~ to exercise these powers does not oblige them to do so in

lsupra., p. 66.
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fu11.1 The mayor, as an example, retains the police powers
of which he has not been expressly relieved By the military
authority. . ‘

~ The practice of World War I shows that ﬁnder"fhig type
of authority the imlividual domicile is no loﬁge: igviolate;
Sumnary searches and seizures become a normal occurence. The
freedom of assembly is prohibited in order that the pélice
might move quickly against the professional agitator. The
press is supervised, presumably in the national interest.
There can be no quﬁstion but that the éolitical state of siege
is a severe regime, It cannot be otherwise, as failure would
mean the destruction of the legal order, If the situation is
so desperate as to demand the institution of the state of
siege, the life of the State would normally hang in the balance.
This is sufficient reason for the restriction of individual
liberty and the use of summary procgdures.

The political state of éiege emerged in the twentieth

century as an institution of positive law whose objective was

: 1Only the exceptional powers enumerated on page 66-~
searches and seizures, deportation, surrender of arms and
munitions, prohibition of publications-~pertain especially to
the military authorities, who may in no case hand over the
responsibility for them to the civil authorities. See:
"Ministdre de la guerre, instruction réglant l'exercise des
pouvoirs de police de l'autorité militaire sur le territoire
national en &tat de siége,” (October, 1913) as noted in Pierre
Renouvin, The Forms of War.Government in France (New Haven:
. Yale University ss, s Po 12, - - .
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the defense of the constitutional order (légitime défense jg
LLESQQ). It made absolutely no provisioﬁ for the suspension of
the constitutional order. It was premeditated on the assump-
tion that the legal powers of government are sufficient to ieet
severe threats to the public order. Consequently, as an insti-
tution, this procedure legitimatizes the temporary and select-
ive augmentation of military responsibility according to statu-
tory principles and within the scope of the established regime
of legality. It is a legal procedure prepared in advance of
difficulty and dedicated to the assurance of order.

Constitutionally, during the regime of the politicil
state of =~iege the Executive and Legislative powers remain in
their normal relationship. There is no fundamental alteration
of the organization of the public powers. As defined by law,
modification and transference of competence takes place between
two branches of the Executive power, i.e., the civil authority
and che'minc.ry authority. The great value of the political
state of siege to the practice of emergency government is that
it provides a vehicle for the legitimate transfer of selected
police and repressive authority to the military under specified
circumstances, in defined areas, and for limited periods of
time,

It is a simple fact that war and liberty do not go well
togethér. When a sovereign nation is in a crisis situation,
the particular demands of the individual tend to recede into
- the background. Respect for traditional rights become an
encumbrance that the State finds most difficult to bear, -



72

Considerate treatment and wide indulgences are a contradiction
to a "garrison state" fighting for its life in foreign war or
in a nation racked bj internal revolt. In particular, war.
Ma strict discipline and prompt obedience. An increase
in govermental authority is, by the very nature of the situa-
tion, a necessary corollary of major emergencies. De Tocqueville
wrote that: "War camnot fail to add enormously to the functions
of civil government; almost invariably it concentrates in the
hands of the latter the direction of the whole population and
the disposal of everyt:hing."]' This may be a well-understood
doctrine, but the French constitution-mak=rs of 1875 did not
mvi.;le for such an eventuality.

The dispositions included in French law for use at such

Live was very Limived and they G1d mot attack the main

problems of administration and government; they did not

-Eedilfzgii:lﬁ‘g:.:% relations between the Executive and

At the outbreak of World War I, in an attempt to maintain

internal order during the chsotic périod of general mobiliza-
tion, France turned to the primary instrument in her crisis
arsenal--the political state of siege. On the second of
August, 1914, President Poincaré placed the entire French nation
under this exceptional regime, At the same time, he convoked
the Senate and the Chamber of Deputies into extraordinary ses-

sion though this was not a constitutional necessity, as the

lplexis de Tocqueville, Democracy in America (New York:
The Appleton and Company, 1964')_'.—"_'_—1___'__—

27pid.
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Legislature had every right to meet two days after the imple-
mentation of the imstitution.l However, such recognition of
the Legislature was consistent with the philosophy of coopera-
tion between elements of govermment inherent in the concept of
Parliamentary government and it indicated respect for two sig-
nificant points: One, that the political state of siege was a
legal instrument ultimately responsible to the holder of
national sovereignty, the Legislature, and, two, that the
Executive is dependent upon the cooperation, indeed, upon the
participation and approval, of the Legislature if it expects
to create a viable war organization.

On August 5, 1914 a law regulating the organization of
the political state of siege was promulgated. It was passed
in the precise form stipulated by the Govermment.2 1In this
way France faced up to the emergency and implemented the avail-
able crisis institution in the manner deemed expedient by the
responsible Executive authority. Ironically, this procedure,

dedicated to the defense of the legal order, was implemented

IArticle 2 of the law of April 3, 1878. Rossiter, p. 82.

2The law of August 5, 1914, regarding the state of siege
stipulates that: "The state of siege is declared . . . in 8
French departments, the territory of Belfort, the three depart-
ments of Algeria and is hereby maintained for the duration of
the war. A decree of the President of the Republic, issued on
the advice of the Council of Ministers, can lift the state of
siege and, after it has been lifted, reestablish it in all
parts of an area. The present law, deliberated upon and adopt-
ed by the Senate and the Chamber of Deputies, is to be executed
as the law of the State.” France, Journal Officiel... (August
6, 1914), p. 7126.



74

in a fashion inconsistent with prevailing opinion and inter-
pretation regarding the controlling law of April 3, 1878.
Three aspects of the August, 1914 implementation of the poli-
tical state of siege were inconsistent with previously accepted
usage: the application of the regime to the totality of Nation;
its implementation for the duration of the war; and the grant
of authority to the President of the Republic to lift the ins-
titution and then to reestablish it if necessary. These were
completely outside the purview of the 1878 law. However, it
is important to realize that the France of 1914 was not the
France of 1849 or of 1878. The war of 1914-1918 tended to be
a conflict between nations and peoples involving the totality
of the populations rather than dynastic confrontations. New
military techniques were employed which involved larger number
and greater areas than ever before. With the French nation
under direct attack, it was logical,'indeed, absolutely neces-
sary, to expand the concept of "imminent danger"l to include
the entirety of the State.

During this period the military state of siege remained
a repressive2 institution available for the defense of a be-

sieged area, while the political state of siege emerged as a

lprticle 1 of the law of April 3, 1878: "The state of
siege can only be declared in the event of imminent danger
resulting from a foreign war or an armed insurrection . . . "
Rossiter, p. 82.

2Gaston J&ze, "L'Etat de Sidge," Revue du Droit Public,
XXXII (October-Décember, 1915), p. 704.
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greventivel institution available for the defense of a besieged
area., It was under the procedures applicable through the ins-
titution of the political state of siege that the great portion
of France lived from August 2, 1914 until October 12, 1919,

~ In response to criticism regarding the length of applica-
tion of the political state of siege, the President of the
Council of Ministers, Viviani, told the Chamber of Deputies
that: ‘

So long as there must be between the interior and the

front, a constant movement of troops, a whole system

of -iiitary preparations, of transport of every kind

in order to supply the military authorities with what

they need, will you tell me how, looking at the matter

gsolely from the outside point of view, I am to set

about abolishing the state of siege without' real and

serious detriment to the national defense?
Nevertheless, the Cabinet decided, on Septenbér 1, 1915, to
regtore to the prefects and mayors of the interior zones all
of their normal police functions. As a consequence, command-
ants in these areas lost the powers they had derived from the
law of August 5, 1914,3 though they did retain the enumerated
special competences delegated by the terms of Article 9 of the
law of 1849.% However, civil authority was again suspended in
the department of Loire-Inférieure in July of 1917 in order to

prevent spying on the disembarkation of American troops, and

;lhiio

2ﬁenouvin, P. 32.
3Suprs., p. 73, Note 2.
“supra., p. 66.
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the exceptional powers of the military commandants were simul-
taneously enlarged1 in Nantes and Saint Nazaire and in nearly -
all the arrondissements from Bordeaux to Brest, as well as
those along the Channel and Mediterranean coast,2

Aﬁ the time of the Armistice, France could be said to be
divided into three zones in terms of the application of proce-
dures foreseen by the state of siege. Near the area of combat--
the army zone--the Commander-in-Chief exercised all the powers
provided by the law of 1849 and the decree of August 10, 1914,3
The coastal zone was subjected to an "intensified"? program
under which the military enjoyed special powers sﬁelled out in
the decree of July 6, 1917;5 and the remaining areas--the
interior zone~-from September 1, 1915 onward operated under a
comparatively liberal regime wherein the civil authority resumed
the full exercise of its authority.

lcircular of the Minister of Interior of September 1, 1915,
and of the Minister of War of September 8, 1915. Renouvin, p. 32,

2Renouvin, pe 33.

3The decree of August 10, 1914 placed the northeastern
departments of France in a state of war (gﬁgg de gggrreg; and a
second decree, of September 3, 1914, extended this to
entirety of the nation. The major purpose of these decrees was
the modification of the procedures of courts-martial in the
interior of the country, i.e. a person could be arrested for
seditious libel or seditious speech (délit d'opinion) and could
be tried within 24 hours after being.summoned, -

4Renouvin, p. 33.
5Supra., P- 75 ff.
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Despite the fact that regulations issued in the applica-
tion of the political state of siege tended to have the prac-
tical effect of law,! it can be said that the state of siege
did not of itself provide the French government with any extre-
ordinary powers of decree. In essence, the state of siege
remained an institution dedicated to the defense of law. It
provided facilities for significant transfers of competence--
but transfers within the regime of legality. We conclude that
deviations from traditional interpretations do not negate its
fundanental usefulness as a prihary emergency institution of

crisis government.
In judging the efficacy of crisis institutions, one comes

face to face with the question of the relationship of such
institutions and Parliamentary governmment. Are the two concepts
mutually exclusive? In the last analysis can mixed government--
Parligmentary and éabinet governmentz--cope with a sustained
emergency?

Certainly, warfare is one severe test of the strength and
adequacy of a political system. The very circumstances of con-
flict tend to invest the Executive, in relation to the Legis-
lature, with singular authority. |

1f Parliamentary government is to provide adequate leader-
ship in a wartime crisis, the principal agent of authority must

1Part1cu1¢r1y with regard to the application of Article 9
of the law of August 9, 1849.

2Sugra., p. 10,
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be the Executive power. By World War I the day had passed
when Parliament could exercise direct tutelage over the admin-
istrative agencies of govermment. In 1914 France looked not
to a deliberative Assembly with its interminable delays but to
an agency which promised immediate action~-the Executive.

On August 4, 1914 the Parliament of France confirmed the
Presidential proclamation of August 2 establishing the state
of siege; expressed its confidence in the Govermment; passed
legislation to protect citizens in the military service from
foreclosure and from dunning from creditors;l extended modest
assistance to families of members of the armed forces who were
in need;2 authorized the President of the Republig, upon the
advice of the Council of State and the Council of Ministers,
to decree an increase in the number of'bank notes that the Bank
of France could issue and to order thé opening of supplementary
credits to finance the war;3 and then.adjourned. A war of six
months or less was expected; the logical repository of the
faith and confidence of the Nation was the Executive power;
Parliament placed its confidence in the Government and, under
its control, in the military might of France; and a successful
termination of hqstilities was expected in the immediate future.

Though some 200 Parliamentarians joined their military

lprance, Journal Officiel... (August 6, 1914), p. 7127.
21bid.
31bid.
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1 the legislative session was not closed. It was

regiments,
possible for the Chambers to reassemble again on the summons
of their respective Presidents, However, in Sepﬁember, 1914
the situation became so critical that the seat of Govermment
was transferred to Bordeaux and the President of the Republic
terminated the session. He cited "circumstances,” the urgent

' aﬁd the presence under the

needs "more numerous every day,’
colors of a great many members of Parliament “who'had'neither
the wish nor the ability to leave the ranks."2 There were
protests against the prorogation of the holder of national

sovereignty in a time of grave emergency. Such complaints

lThere was no adequate legislation setting forth the
functions of Parliament during war., Its members were subject
to military service. In the interest.of preserving the truce
between Republicanism and Reaction which the Constitution of
1875 represented, the Chambers had never taken the step of
exempting its members from military service. To have done so
would have invited the derision of the conservatives and their
military allies, who in the best of circumstances had a thinly
veiled contempt for "bourgeois politicians." Various half-
hearted efforts had been made to confer upon the mobilized
deputies a dual role of combatant and honorary legislator, but
neither War Minister Georges Boulanger nor such successors as
Maurice Berteaux and lLouis L. Klotz succeeded in giving defi-
nite status to the wartime duties of the deputies, The only
clarification of any sort was the decision of Premier Paul
Doumer and War Minister Eugéne Etienne, stated in the minister-
ial circular of February, 1906, to grant deputies, in event of
war, a period of eight days within which to join their regi-
ments. The implications of this policy were twofold: (1) Par-
liament was robbed of many of its most vigorous members.in a
period of great national crisis and (2) Parliamentarians serv-
ing in the military returned to Paris when on leave and used
closed committee sessions as platforms upon which to criticize
military policy. Jere Clemens King, Generals and Politicians
(Berkeley: University of California Press, 1951), pp. lo-1/,

2Renouvin » P. 98.
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were based upon reasonably soﬁndliegal 'grqun&, too, as it
could be argued convincingly that the state of siege implied
the permanence of legislative sessions.! But the violence of
war demanded a Govermment of authority and the Raﬂon seemed
willing to do without a Legislature for a period of time. As
a result, the Chambers were not reconvened until December 22,
1914, and then the purpose was simply to give sanction to
decrees that had been taken previously and to vote provisional
credits for the continuation of what was to have been a war of
only a few weeks. Ultimately they reassembled de plein dreit
in January, 1915, as was their constitutional prerogative.

During the fall of 1914 it may have seemed that the
' !xecut_:ive gdverned' "alone, without the cooperation or control
of the legislature.”2 In an immediate and direct sense this
judg-ani: was not far from the truth, However, it should be
recognized that the Chambers approved of, in fact created, a
major portion of the facilities available to the Executive in
this period of national emergemcy--this was cooperation., At
the same time, a substantial portion of the decrees issued by
the Executive required Parlismentary confirmation upon the
reassembling of the Chambers--this was control, indirect though
it may have been., To its credit, the Viviax_ni regime had no
intention of evading the obligat:l.ons of its "responsibility"
to the sovereign Parliament. Nevertheless, the imposition of

18ugra., P. 79, Note 1,

2In a nation faced with dire emergency, the first duty
of a responsible political authority is to seek out methods
adequate to the defense of the legal order., ;
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this exceptionil regime suspended the traditional political
life of France and the Govermment was invested, as much on its
own authdrity.as by statute, with an authority tantamount to
virtual dictatorship. This seeming contradiction--which is
actually the problem of the relationship of constitutional
dictatorship to constitutional democracy--was achieved by the
application of procedures which we label crisis institutions
to a representative constitutional democracy.

The convocation of the Senate and the Chamber of Deputies
in tﬂe gingular conditions of the winter of 1915 underlined
problems of parliamentary procedure whose solution would deter-
mine, to a substantial extent, the role to be played by the
Legislature in the 1915-1918 périod. The organic procedure
of the representative assemblies was modified in an attempt
to bring these bodies into harmony with the neceséities of the
times, First, although Parliament rarely sat for more than
eight or nine months a year, the Chambers remained in permanent
segsion after January, 1915, until the closing of the ordinary |
session in 1920.

Second, the Govermment now waived the privilege of
~ issuing decfges of prorogation. This may have been an attempt
to remain consistent with the implications of the political

state of siege, although it seems more likely that the Execu-
tive wished to indicate its awareness of the interdependence
of administrative and legislative policy.

Third, procedure was speeded up. Legislation of a

permanent nature was required and tradition demanded that the
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- Chambers ghould carry out some semblance of their regular
.functions. In 1917 a special procedure was introduced which
allowed the Cabinet to réquire a vote within tuentnyoﬁr hours
of the introduction of a bill if its passage was deemed abso-
lutely necessary in the judgment of the Govermment. In this
way a strong regime, as that.headed by Clemenceau, was able to
gain the unquestioned legitimacy which only statutory procedure
can provide and at the same time to move quickly and with deci-
sion.

Fourth, elections were adjourned for the duration of the ,
war. With the country partially occupied, it was impossible
to hold elections, When the mandate of one third of the Senate
expired in 1915, the only reasonable solution under the circum-
stances was to extend the ;anddte. This was icconplishedfby
the law of December 22, 1914. A similar solution was adopted
for municipal councillors, and in 1918, when the Chamber of
Deputies neared the end of their term, the same solution was
applied.

Government and Army were:charggd with the active conduct
of the war and as such they leaned strongly toward the use of
arbitrary measures; while Parlisment, backed more and more by
public opinion as the war became drawn out over the years,
provided a check upon these tendencies. The result was a
somewhat uneven balance between power and limitations, between
dictatorship and democracy, between the demands of war and the
demands of democratic tradition.! Perhaps it is true that

lRossiter, p. 107.
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"the importance of Parliament in the war government lay more
in its well-played role as defender of democracy than in its
legislative activities."l Defender of democracy, legislator,
or both-~the role of the Chambers and, consequently, the role
of the power of the Executive, underwent substantial modifica-
tion during the First World War.

In normal ébnditions the law can be modified only by vote
of the Legislative Chambers, and the authority to incur expen-
| -ditures and to collect taxes is available only under a yearly
grant by Parliament. Specifically, these essential fuﬁctions
were seriously compromised during this period.

In the first place, by the laws passed on August 4 and
published on August 5, 1914,2 the Government received from
the Chambers the authority to make ordinances upon special
p'a::liamentary delegation. This authority was not in the form
of general enabling acts but constituted specific delegations
of authority for limited purposes. Thus, a law of AugustAS

provided that:

« o « during the duration of hostilities, the Gov-
ernment is authorized to take, in the general inter-
est, by decree in Council of Ministers, all the
measures necessary to facilitate the performance or
suspend the effect of commercial or civil obligations.3

The Government, as a result, was given the authority to

institute a moratorium by Executive decree. It was authorized

l1pid.

ZSupra., PP. 73-74. -

3France, Journal Officiel... (August 6, 1914), p. 7127.
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to open supplementary and extraordinary credits, in the absence
of the Chambers, which it deemed necessary for the national
defense. There can be no question that this type of activity
was outside the realm of regular pfactice'and that it consti-
tuted an exceptional expansion by the Cabinet of the right--
vested in the President of the Republic--to make ordinances in
the execution of the law. Constitutional usage, which contri-
butes significantly to the development of the ordaining power
in the execution of the laws, had established that no ordinance
issued in completion of a law could alter or even suspend any
provision contained in any existing law; in other words, such
ordinances have no force of law (loi). It was also acknowledged
that no new penalty and no new tax could be established by
ordinance, which is just another way of stating that tﬁe funda-
mental rights and freedoms of persons and property can be
restricted by formal laws only.l Of course, these measures
were subject to parliamentary ratification upon the reassembling
of the Chambers. However, before ratification they dealt with
the subject matter of law without possessing the form of law.
It is true that ultimately their validity depended upon a
posteriori approval., But this is precisely the point: confirm-
ation by Parliament came after the fact; it followed rather
than preceded the application of the provisions of the ordi-

nances. Quite often in this fast-moving period of emergency

1sieghart, pp. 261-62.
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the objectives envisioned by'these decrees were capable of
achievement before the decrees were #ubmitted to Parliament.
Thus, on many occasions the Government presented the authority
competent for the passage of legislation with a fait accompli,
Under this regime decrees were issued in modification and in
derogation of the law. For example, on September 27, 1914,
the Government proclaimed a decree forbidding trade with the
enemy and on January 7, 1915, a decree was issued prohibiting
the sale of absinth and the opening of new premises for the
consumption df alcoholic beverages. Perhaps these ordinances
were necessary, but whether they were or not, they were in
direct derogation of existing law (loi).

Other décrees, without going‘dirécély counter to the
law, suspended its application. This was true of the decree
of September 6, 1914, setting up special and summary courts-
martial, and the decree of September 9, 1914, permitting the
Government to dispense with the services of General Officers,
irrespective of guarantees secured to ‘them by law. Conse-
quently, during the first few months of the war, while Par-
liamentary government was not suspended, its spirit was tempo-
rarily circumvented. This expansion of the regulatory power
(pouvoir réglementaire) of the Executive moved the éovefnment
further into the area of the competence of Parliament. The
perversion of regular procedure in the fall of 1914 and the
spring of 1915 could not be completely legitimatized by the

subsequent Parligmentary ratification and conversion of these
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decrees into law, i.e. the laws of March 30, April 10, and
August 3, 1915,

It cannot be denied that, in the multifarious constitu-
tional background of France, precedent can be found for either
the modification or the suspension of the law by decree., For
exsmple, Article 34 of the law of September 17, 1814, permitted
the Government to allow or to suspend by decree the exportation
of agricultural products. Decrees issued under this authority
became valid upon pronulgation but were ultimately subject to
Parliamentary ratification--at the present session or, if the
Chambers were adjourned, at the succeeding session. This same
type of authority was given to various Govermments under anal~
ogous conditions by the laws of June 15, 1861; March 29, 1887;
January 11, 1892; December 17, 1897; and July 12, 1906. Also,
the law of March 29, 1910, Article 3, section 8, conferred a
similar latitude of discretionary authority upon the Council
of Ministers to take appropriate action via decree against
foreign nations guilty of interfering with French commerce.l

Nevertheless, the fact remains that a substantial portion
of the Executive ordinances issued in this period were issued
without any particular sanction in statute law or in the Cons-
titutional Laws of the Third Republic., The political state
of siege conferred no genera1 authority upon the Govermment to

undertake emergency legislation and the specific delegations

lparthéleny, p. 557.
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by the Legislature to the cibinet, even if widely construed,
were insufficient to cover the Executive activities in the
areas of military matters, tariffs, control of raw materials,
and food-rationing. '.

In the first months of World War I, the Govermment en-
croached upon the traditional competence of the lLegislature
through extremely latitudinarijn constructions of its regula-
tory powers supplemented by irregular if not illegal ordin-
ances., Despite the fact that the great majority of them were
ratified subsequently by Parliament on the presumption that the
Legislature would have taken similar action had it been in |
session,l at the time of issuance many were bereft of any basis
in legality with the possible exception of the Executive ini-
tiative--what the jurist Barthélemy has termed the "initiative
envahissante de 1'excutif,"2 |

The essgptial pr;:blem‘here is that the Government, with-
out receiving' the competence pleins uvo:l.rs,3 undertook
authority in the domain reserved to the legislative power.

Not only was the traditional relationship between law and
ordinance undermined, but the method of transfer of competence

vas at best quasi-legal. Nevertheless, the doctrine of necessity

lossiter, pp. 113-14.
21pid., p. 112.

3Pleins pouvoirs refer to laws which rovisionally enlarge
the regulatory power !';guvoir réglenentg.re;. They accord a
regulatory authority of am exceptional nature to Executive--

notably the authority to modify or to abridge, by means of
decree, laws that are in effect. ,
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(droit de nécessité) is meaningful in situations in which the
-éecurity of the State is threatened and legal devices prove to
be inadequate for the requirements of the constitutional order
of established political society. President of the Council,
Briand, gave precise expression to this philosophy on the occa-
sion of a debilitating railroad strike in 1910:

1f, in the face of an eventuality which would put

the country in danger, the govermment has not found

in the law the means to defend the existence of the

nation by safeguarding its frontiers, if it had not

been able to assure itself of the dispositions of

its railroads, that is to say instruments essential

to the defense of the nation--in short, had it been

necessary to resort to illegal means, it would have
resorted_to them; its duty would have been to resort

to them.
Briand recognized the necessity of the maintenance of govern-
mental authority in a crisis. In 1910 he was willing to use
illegal means if required to prdtect the integrity of the
State. When again President of the Council of Ministers in
December, 1916, Briand sought extraordinary powers, but he
fecognized the value of clothing this authority in a regular-
ized process. On December 14, 1916 Briand demanded urgent
consideration of a bill sponsored by the Council of Ministers
which would, if passed, authorize the Govermment:

to take, by decrees adopted in Council of Ministers,

all measures, whether by addition or exception to

the laws in force, which shall be called for by the

defense of the country, in particular as regards

agriculture and industrial production, the equipment

of harbors, transport, food supply, hygiene and public
health, the sale and distribution of commodities and

lgustav Mandry, Das Ausnahmerecht in Frankreich (Tubingen:
H, Lapp, 1901). .
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produce,. and their consumption.

If any of these decrees involved the opening of a

:::gft, npp}ication for it should be made wgthin a

To each of these decrees pénalties may be attached,

:2tlgfgssdéggnt:?ficonnnnt for six noyths and a fine

Briﬁnd‘a request for pleins pouvoirs was challenged in

the Chambers, and the Prime Minister immediately made a calcu-
lated withdrawal. He ;nnonnced that due to a éopyist's error
the phrase "in particular" had erronecusly been allowed to
remain, whereas the Government had determined to remove it.,
Thus, the Govermment withdrew from the position of demanding
"general" enabling authority and limited its request to the
éphere detailed in the statute.2 Nevertheless, the Government
bill was much broader in scope than anything the Purlia-ent
of the Third Republic had been willing, previously, to vote
to the Executive, The Chamber of Deputies made short work of
the bill, On December 29, 1916, the committee which considered
the bill reported to the Chamber that the "Government is ask-
ing for a delegation of legislative;power,* which, if enacted,
will mean "a repudiation of the principles.of French public
law and a return to a confusion of powers, Tb‘dalegate the
legislative power would be an abuse of the electorate's con-

fidence, and a violation of the constitution."3

lgerbert Ginasten, les Plein Pouvoirs, trans. E. Soderlindh
(Paris: Librairie Stock, 193%4), p. .

2penouvin, p. 106.

‘3Prance, Journal Officiel..., Annales de la Chambre,
Debats (December 13, 1916), p. 2678. ‘
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Their con_clusion was :that: the Chamber had no power to cede its
prerogatives; it could only do so by a revision of the consti~-
tution,l | .

It was pointed out by the rapperteur of the copitf:ee
that the Government "had been free, for two years, to issue all
the decrees it wished: it had issued only 180; during that time
the Chamber had adopted 248 bills, and 45 of these had passed
all stages within ten dayg of submission."2 Consequently, the
committee felt that the Alegislat:'_:l.ve work had not been inferior
in extent to the work of regulation, and the Chamber had fully
demonstrated their competence to deliberate and to execute
legi'slation competently and with all speed as the demands of
national survival required. | ‘

Finally, the deputies were not satisfied with two major
constitutional irregularities manifest in the Briand enabling
act, First, it was most curious that the Executive agent
conpetént to issue such decrees--the President of the Republic--
was not mentioned in the bill;3 and, secondly, that there was
no provision for ratification by the Chambers of decisions
taken by the Govermment under this prbposed’ grant of authority,
Decrees so rendered went immediately into force and were not

éubject to abrogation by Parliament by any means other than by

11bid,
zhnouvin, p. 106,

31ouis Rolland, "Le pouvoir reilenentaire du Président de
la République en temps.de guerre et la loi du 10 février 1918,"
Revue du Dro:lt Public, XXXV (October-nicenber, 1918), P. 547, .

!ote Lo




91

‘ordinary legiﬁidtion.l Reaction was overwhelming and the bill
was killed iﬁ comni ttee by a vote of 23 to 2, As a result,
France continued to combat aggression wi..vthout”the questiongble
benefits of a generalized grant of authority to the Executive.,
The Legislature did amend its standing orders to admit a |
"special procedure in case of urgency"2 but it did not, at
 this time, enbra;:e the enabling act (g‘ieins pouvoirs) as a
crisis instrument. . - e

The Chambers came closest to a renunciation of their
;legi.slati#é capacity a single year later when, in rather direct
contradiction to their position of 1916, they honored the
Clemenceau Cabinet's request for a génera} authority to issue
decrees regulating the national food supply. So it was tﬁat:

3

with the passage of the law of February 10, 1918, responsibility

1Tingst:en » Po 20,

2pnder the standing orders adopted by the Chamber of Depu-
ties on January 27, 1917, if the Govermment declared a bill to
be "urgent" that bill would be presented to the appropriate
parliamentary committee on the day after its presentation;
the committee had five days in which to discuss it and to con-
sider amendments; at the public sitting only the & rteur,
on behalf of the majority of the committee, a speaker selected
by the minority, and the movers of smendments that had been
rejected in the course of preliminary proceedings, might be
heard, As a result, it was no longer possible to improvise
new amendments in the course of the discussion. However, in
the case of absolute necessity, the Government could demand
that a bill be considered and a vote taken within twenty-four
hours.

3The law of February 10, 1918, regarding National Food
Control defined its scope and authority in its first article:
"During the duration of the war and the six months which follow
the end of hostilities, decrees can be issued to regulate or
to suspend, with a view to insuring the national food control,
the production, the manufacture, the circulation, the auction,



92

was placed upon the Head of Statel to issue decrees upon subject
matter which the Parliament had ceased, provisionally, to reserve
to itself. Thus, by a comparatively generalized statute law;
the Executive moved strongly into the sphere of competence of
the Legislatur;. Clearly there was no attempt at this point

to establish the Govermment as a second Legislature and to equip
it with legislative powers, other than provisional specified
transfers of competence for limited periods of time, although
this law was the_most extensive extraordinary grant of compe-
tence to this point in the Third Republic. It qualifies as a
major ehablipg~§té£ufe in that the regulatory power of the
Government ié ﬁrovisionally'enlargea to the extent that the
Executive, in this instance for sp;cified matters and for a
prescribed period of time, is allowed to deal by decree with
problems normally within the realm of the legislative power,

and by implication may mddify or abrogate laws that are in

effect. In the sense that the authority evolves from law (loi),

the putt1n§ up for sale, the detention or the consumption of
articles of food serving to the nourishment of man and of
animals., The intentions of the present law is applicable to

the decrees rendered concerning the supply of fuel to the

civil population . . . The intentions of the present Article
will apply equally to the other substances of which purchasing
by the State for the needs of the civil population is authorized
by the law of April 20, 1916, concerning the taxation of the
articles of food and substance. The decrees remdered by the
application of the present Article will be subject to the rati-
fication of the Chambers in the month which follows their pro-
mulgigignig France, Journal Officiel... (February 12, 1918),
PP. -10,

1By stressing the use of decrees as the implementive
device of the law of February 10, 1918, the statute emphasizes
that it is only the authority of the President of the Republic
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. the enabling act must be regarded as a legitimate crisis ins-
titution., Despite the aversion of most French jurists to the
concept of delegation, for practical purposes it must be re-
cosniscd that the sovereign French legislature delegated com-
petence to the Executive by the Food Control Law of 1918 and
that this transfer of authority was achieved within the regime
of legality, True, such events may have been the result of
practical necessity and they may have been wiped from the
statute books at the end of the war. Nevertheless, this law
stands as a guidepost to further development of the enabling
act as a crisis device. COmpared to the unorganized illegal-
ity of the. 1914-1915 period, this typeoof procedure offered
the practice of emergency govermment some hope. Its metal
would be teéted again and again in the coming yeafs, and as
its spirit was perverted, it ultimately would make substantial
contribution to the destructibn of the regime whose defense

had been its raison d'étre.

that is extended, not that of the Ministers, prefects, mayors,
or any other executive agent. Rolland, "Le Pouvoir Réglemen-
taire Du Président De La République...,".p. 565. _



CHAPTER V
ENABLING AUTHORITY

As important as enabling statutes became during the
World War I era, there was never a complete renunciatioh By
~ the Chambers of.their legislative capacity. A general enabling
act was refused to the Briand Govermment in 1916, and the only
majortingtance of broad delégation during the War was thellaw
of February 10, 1918, which gave the Clemenceau regime an
ordinance power in the matter of food supply. |

The practice, which was developed in the course of the”
War, of extending the executive p&wgr into the legislhtive
domain established techniques which were followed after the
end of hostilities, The first major peacetime example of what
might be considered a parliamentary evolution is provided by.
the law of March 22, 1924, This project of law, which was
initiated by the Poincaré Cabinet in January of 1924, demanded
.fron the Legislature the delegation of special plenary powers
(pleins pouvoirs spéciaux) to be employed to combat severe
economic distress and the imminent collapse of the franc. The
Government sought to issue decrees facilitating a reduction of

six billion francs in the budgetary deficit and, consequently,

94
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diminishing the sums which had previouwsly been envisioned as
necessary for the Govermment to borrow. These reductions were

to be realized in part by a tax increase of approximately

. twenty percent! and in part by administrative reorganization,?

diminishing governmental expenditures by one billion francs.3

In the area of administrative reorganization, the Government
requested the authority to take, provisionally, and motwith-
standing the laws in force, the necessary measures. After

five weeks of debate, this projgét was passed., For our purposes
its First Article is significant: '

Some reductions of which the total must not be
less than one billion francs will be effected
in 1924 in the expenditures of the State,

The Government is authorized, during the four months.
which follow the promulgation of the present law,

to proceed by decrees rendered in Council of State,
after having been approved in Council of Ministers;
with all the reforms and administrative reorganiza-
tions which will bring about the realization of these
economies, When the measures thus taken will have
necessitated the modification of the laws in force,
the decrees must be submitted to the samctjon of the
Legislature within a period of six months.

Lhe increase in revenue was expected to be 5 billion
francs. Tingsten, p. 23. See, generally, Louis Rolland, "Le
project du 1/ janvier et la question des décrets-lois,” Revue
du Droit Public, XLI (1924), p. 42. .

25 Commission under Louis Marin made an extensive inves-
tigation of the administrative organization of the Freach gov-
ernment and in November of 1923 issued its gemeral report, which
envisioned extensive reorganization, Prticularly the curtail-
ing of the administrative authority of the arromdissemsnts.

It was expected that such reorganization would result in savings

of some 650 million frames. Tingsten, p. 22,
3Iossitcr, p. 120,
4Prance, Journal Officiel... (March 23, 1924), p. 2754,
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It is interesting that the Government is given a minimum
figure for reduction of expenditures but not a maximum. How-
ever, the capital point hgre is that the Government is not cir-
cumscribed in the realization of these economies by the laws
in force at the time. Explicitly, the Government is delegated
the authority to modify or fo abrogate, in the form of decrees,
laws passed by the Legislature. But, if a decree issued under
this statute modifies a law in the legislative domain, the
measure must be submitted to the Chambers for ratification
within six months of the day of issuance. That such a statute
was passed in peacetime is of great importance.

Though circumétances prohibited its implementation, the
law of March 22, 1924, established a precedent for parliament-
ary emergency action in the interwar period. It is remarkable
that the French legislature, only eight years after it had
_battered down the wartime Briand proposals“of 1916 and six
years after it passed the more circumscribed act of February
10, 1918, was willing to delegate such competence to the
Poincaré Cabinet. On the other hand, there was a great deal
of opposition to the legislative facilitation of such action.
The Chamber of Deputies adopted the controversial First Article
of the law by a vote of 333 to 205, and despite long debate
and systematic opposition by the Communists, ultimately passed
the bill on February 23, 1924, and sent it to the Senate. 1In
the Upper House the opposition was much more marked than in
the Chamber. The Finance Commission announced against the

governmental project by a 15 to 3 margin and it was only after
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posing the question of confidence that the Govermment achieved
a meager 154-139 majority.l In his defense of the request for
pleins pouvoirs, Poincaré insisted that this provisional change
in tﬁé’reciprocal relations between the Executive and the
Legislature did not comstitute any derogation of basic parlia-
mentary forms.? In the interpretation of the Govermment, these
procedures were simply a meﬁhod of giving the Executive a par-
liamentary mandate to execute the wishes of the people and of
the elected representative body by implementing certain provi-
sional measures. The President of the Council assured the
Chambers that the right to undertake definitive decisions would
remain in the hands of the elected Parliament., The problem as
understood by the Cabinet was not just a question of providing
a power which the law had not foreseen; it was "a question
simply for the Legislature to entrust to the Go§ernnent, which
it controls and which it can always overrule, the right to
institute reforms which Parliament would remain free afterwards
to accept or to reject.”3 The Government emphasized that it
had no intention of usuiping power; it [?skeé] only to exercise
the requested authority provisionally and in a restrained domain,
with the agsent and under the control of Parliament.%

Poincaré felt "that in the final analysis it was in the

lringgten, P. 25.
21bid., p. 27.
3121Q-

41219.
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interest of Parliamentary government that the Chambers accept
a temporary restriction of their constitutional rights."l He
defended his request for special plenary powers upon the logic
that exceptional powers were a reinforcement of parliementari-
anism which exemplified the vitality and its faculty for adap-
tation of Parlismentary governnaﬂt.z Under such an interpre~
tation it wu‘not necessary to weaken the initiative of the
Government or to destroy the spirit of authority,3 for when
necessity commanded, it was within the scope of Parliamentary
govermment to turn to governmental initiative in the quest
for responsible authority.

On the other hand, the opposition from the Left, headed
by l!err:l.ot:" and Pml—loncours stressed that there was an essen-
tial incompatibility between the Poincaré project and the |
principles of Parliamentary government. They defended "pure”
parlismentarisn® as the best form of government--the best even

lotto Kirchheimer, "Decree Powers and Constitutional Law
in Framce Under the Third Republic," American Political Science
%,

Review, XXXIV (Pecember, 1940), p. 1104, ,

21bid.
3'1'1ngl ten, pp. 27-28.

4!‘nmae, Journal Officiel..., Chambre des Députés, Débats
Parlemsncgres’ @%% oT8), P II8 et sulv, ot -
00 et suiv, See p.

o 367 et suiv, (Deyris o
430 (Klotz). » P (Deyris), P

SIbid., p. 486.

6In this conception the legislative power sn;mir légis-
lative) devolved n Parligment, which &:ueue solutely no
right to transfer its comstitutional asuthority to other og:ns
of State, This interpretation respects the supremacy of
law (loi), vis-a-vis the ordinance power (POwvoir réglementaire),



99

in extrgordinary circumstances. They attacked the rather
obvious transfer to the Executive of competence normally per-
taining to the legislative power and emphasized that the adop-
tion of such procedures would establish situations tantamount
to governmental dictatorship. To be sure, one could realistic-
ally contend that the Poincaré legislation was not dictatorship
at all, but a necessary and legitimate extension of executive
power for defined subject matter and within a limited period
of time which was consistent with the principles of Parliament-
ary govermment. Notwithstanding, numerous delegates of the
left preférred to interpret this transfer of competence as the
initial step in an antidgmocrﬁtic and antiparliamentary evolu-
tion, Ultimately, as the days of July, 1940 vividly attest,
they were to be proved correct; and yet, in a nation faced with
dire emergency, the first duty of the responsible political
authority is to seek out methods adeqﬁate to the defense of the
legal order. It is quite possible that the very nature of
world affairs demanded the application of these extraordinary
procedures regardless of their acceptdbility within the confines
of traditional parliamentary political practice.

" The tendency of the Executive agency to resort to demands
for emergency powers when confronted with a situation which
required immediate action and upon which there was insufficient
agreement or desire within the Chambers to permit positive
action was exemplified again by the Briand-Caillaux proposals
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of July, 1926.1 1In the face of continuing ecc;nonic pressure
accentuated by the debacle of the German mark and by the in-
stability evidenced by the French franc, Briand and his Minister
of Finance, Caillaux, submitted a plan for financial reform
which involved the extensive use of ordinances based upon the
delegation of enabling authority from the Legislature to the
Executive, Briand, in this case, was as unsuccessful in push-
ing his requests for pleins pouvoirs spécisux through the
Chambers as he had been in 1916, Nevertheless, within a month,
a new Cabimet headed by Poincar€ was successful om a more
limited scale in obtaining grants of competence from the Par-
liament., The Poincaré requests became the law of August 3,
19.‘26.2 In its most important aspects this enabling statute
provtded‘for sweeping administrative reforms and for the adjust-
ment of tariffs amd duties to the value of the franc. As in

laorticle 1 of the Briand-Caillaux project: "Le gouverne-
ment est autorisé, jusqu'au 30 décembre 1926, & prendre, par
décrets d6lib8rés en Conseil de ministres, toutes les mesures
propres i réaliser le redressement financier et la stabilisa-

tion de la monnaie."

2prticle 1 and 2 of the law of August 3, 1926: "Art, 1.
le sguverneunt est autorisé & procéder par décrets. jusgu'au
31 décembre 1926, a toutes suppression ou fusions d'emplois,
dletablissements ou de services. Lorsque ces mesures nécessi-
teront soit des modifications a des organisations, formalités
ou procédures fixfes par la loi, soit des annulations ou trams-
ferts de crédits, elles devront étre soumisés a la ratification
des Chambres dans un delai de trois mois. Art, 2, Le gouverne-
ment est autorisé & rajuster par décrets i la valeur de la mon-
naie...: Le tarif des droits...et, d'une fagon générale, de
tous les droits liquides autrement sur des sommes et des
valeurs; La prix de vente des produits des monopoles fiscaux;
les tarifs des postes, t€légraphes et téléphones; Les condi-
tions d'spplication de ces nouveaux tarifs seront fixfes par
décrets." France, Journgl Officiel... (August 4, 1926), p. 8786,
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the law of March 22, 1924, the regime hoped to effect economies
by simplifying the administrative machinery. To accomplish
such reforms wide use was made of the decree power. A substan-
tial number of sous-préfectures and tribunaux d'arrondissement
were abolished by replacing the conseils de préfecture de
département with congseils régionaux, and by reorganizing other
branches of the administration. The reorganizational powers
conferred upon the Cabinet were specifically limited as far as
implementation was concerned to a five-month period. Further-
more, 1f the measures undertaken implied a modification of
organizations, procedures, or formalities fixed by 1aw; or"
annulments or transfer of credits, it was necessary to submit
them to Parliament for ratification within a three-month period,
The authority conferred to adjust by decree the value of thé.
franc; the price of sale of the products of monopolies; the
taxes upon the postal service, telegfaph, and telephone service
was a permanent power; and decrees issued under this competence
were not required to be submitted to the Chambers for approval,
though certainly they could be superseded by the passage of
ordinary legislation. A great many decrees were issued under
the provisions of this law; none were ever ratified by the
Chambers and, though for a short period much was accomplisghed
in local govermmental reform, the representative Chambers under
the pressure of local vested interest repealed practically all

of these statutes.1

lpossiter, p. 121.
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It is worthwhile to reiterate that the unimplemented
law of March 22; 1924, the Briand-Caillaux proposals of‘July,‘
1926, and the law of August 3, 1926, constituted rather general
acceptance of a practice tﬁﬁt would contribute to the destruc-
tion of the very regime which they were designed to defend.
From this_tins to the death of the Third Republic, the question
demanding solution in both jurisprudence and political practice
was not one of the constitutionality and legitimacy of enabling
acts, It was simply oné of degree and of method. Despite the
protesfations of such constitutional theorists as Nézard,
Esmein, and Hauriou, the enabling procedure had come of age.
France, battered by the economic and social conflicts of the
1930'3, was to turn again and again to this device. Delega-
tion was to lead, in the last analysis, to abdication, With-
out the spirit to live, Parliamentary govermment was to die,

Ordinance powers based on enabling authority became more
than a temporary feature of French political practice in 1934,
when the Daladier Cgbinet inserted an enabling clause1 into
Article 8 of the Budget Act of Decémber 22, 1933. Daladier
resigned before applying this ciause, but the fact remained
that an enabling statute had become part of the permanent
legislation of the French nation.

The succeeding Doumergue-Tardieu government of "national

lrhese provisions were very similar to those envisioned
in the Poincaré sponsored law of March 22, 1924. They envi-
sioned administrative reforms and economies in the minimum
amount of 300 million framcs. Kirchheimer, p. 1106.
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unity” attempted to implement deflatiomary policies of the
Bank of France in order to combat the déep depression in
which France found herself, Both bureaucracy and labor were
8o bitferly opposed to such a policyl that the Government
turned to the enabling procedure as the only possible means
for the successful implementation of its program. To this end,
under the Gemeral Budget Law of February 28, 1934, the Govern-
ment was suthorized "to take all measures necessary to balance
the budget."? By this procedure it hoped to avert an acrimon-
ious parliaﬁenury floor battle, to issue ordinances itself,
and' then to seek parliuentary'approval. . In the short rum,
the antideflationary forces reigned supreme as the "national
unity” government was overthrown, and the subsequent Flandin
and Bouisson Cabinets were refused extraordinary authdrity to
pursue the policy line initiated by the Doumergue-Tardieu
government., Notwithstanding &mrm setbacks, policy of
deflation and retrenchment supported by the Executive emerged
victorious in June of 1935, when an enabling act intended "to
avoid monetary devaluation” suthorized the new Laval Ministry
to "take until October 31, 1935, all digpositions in order to
avoid the devaluation, to fight against speculation, and to

1lou:l.ur, p. 122,

2Article 36 of the Genmeral Budget Law of February 28, 1934:
"Le Gouvernement est autorisé, iu au 30 juin 1934, & prendre,
nonobstant toutes dispositions 6{ slatives contraires, par
décrets rendus en conseil des ministres et contresignés du
président du conseil et du ministre du fimances, les mesures
d'économie qu'exigera l'équilibre du budget. Ces dacrets seront
soumis 4 la ratification des Chambres avant le 31 octebre }934.
Ils auront forcé exBcutoire jusqu'a décision du Parlement,

France, Journal Officiel,.., Débats Parlementaires (March 1,
1934), p. . : : :
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defend the franmc."l ‘

The Laval decrees were issued during a recess period.
They introduced a deflationist program which did mot respect
the principle of the inviolability of private emterprise and
went far beyond the limits implied by the econdnic policy
prescribed by the enabling act itself.? Ultimately, some 500
decrees were employed as the direct result of this transfer
of co-petenée.'ﬂrublic pensions and salaries were iowered;
interest on govern-nnt'secnrities were reduced; rents and
utility rates were fixed; various articles of the Code of civil
procedure were modified, as was the Code of military justice;
laws dealing with public health and sanitary conditions were
codified; even tﬁe method of nomination of magistrates was
altered by Governmental decree.l Consequently, operating
under a gemeral enabling statute which specified onmly the’pur-
pose and time limit of powers conferred, the Laval géverﬁnent
issued ordinances in a great many areas of puBlic life--
decrees only indirectly related to the stated objective of the
enabling legislation granted to Laval., It is true that the

l2aw of June 8, 1935: “,,.en vue d'eviter la dévaluation
de la monnaie, le Sénat et la.Chambre des déyutés autorisant
le gouvernement & premdre par décrets, jusqu'au 31 october
1935, toutes dispositions a{ant forcé de loi pour lutter contre
la spéculation et défendre le franc. Ces décrets, pris en
Conseil de -inistres* seront soumis & la ratification des
Chambres avaat le 1¢ g.nvier 1936, France, Jourmal Officiel...,
(June 9, 1935), p. 6298, .

‘znossitﬁx, p. 123,

3Fr¢nce, Journal Officiel..., lois et Décrets (dctober 31,
1935), pp. 11401-117%0. ) . )
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Doumergue-Tardieu law of February 28, 1934, for the first
time expressly grmted to the Government the authority to
issue ordinances contra legem with the validity ab ipitio ,1

but it was here with the Laval legislation of 1935 that the

Legislature opened a bro:&, practically unlimited area to
Executive supervision by decree. It is interesting that the
debate over the Laval program did not conjure up an impassioned
defense of parliamentary principles and rights. "The question
debated was not whether decree powers ought to be'gfahted at
ali, but whether such powers should be granted to [thi_sj
specific govermment and to further [-thesej specific aims."2
There is little question that the grant to Laval of "all '
dilppaitiond in order to avoid devaluation,' to fight'against
speculation, and to defend the franc"3 constituted a broader-
| based authority than the Dou-ergug-ri?dieu authorization to
"take all measures neéessa-ry to baiance the budget."“ The:
1934 delegation tended to be limited to the fiscal irea,
while the application of that of 1935, correctly or incorrect-
ly, encompassed a larger area of the economy. In contrast to
the parliamentary treatment of the Poincare ordinances of
1926, the Laval decrees received no serious effective legis-
lative oppésitiﬁn during the life of the Laval Ministry. It

1gieghart, p. 278.
2¢irchheimer, p. 1107,
33_112_:_:_;. » PP. 103-04,
4§_\_l_m.'_§., p. 103, Note 2,
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was only with the imstitution of the Popular Front regime of
Léon Blum that the bitter opposition aroused by the so-called
- "fascistic” practices of the Laval program vented itself in
its full fury. ‘rha Popular Front of the Left-Center, basing
its power upom the result of new elections, was successful in
achieving the repeal in 1936 of the bulk of the Laval measures
which remained in effect. However, in Jume of 1937 these
"oppdaents of dictatorship” reversed themselves and sought for
.- themselves enabling authority to devalue the franc, raise
taxes, and establish exchange controls in order to cope with
new financial difficulties.l The Chamber of Deputies complied
with the Popular Front demands, but the more éonservatﬁe "
Senate rejectéd the Blum requests and substituted its own ver-
sion of enabling procedqrel.z Thus chastised, the Blum Mimis-
try resignéd. |

It is most significant that this request for enabling
" powers by the Blum Govermment documents the acceptamce by all
facets of French politics of the enabling act as a legitimate
dévice' of crisis government.

The Popular Front was succeeded by a rather hybrid min-
istry headed by Chiute-ps. This afrcnguent was grounded on
‘Socialist support but contained no Socialists in primary lead-.
ership positions. 1In June of 1937 Chautemps demanded and was
granted authority to "assure the repression of attempts to

lprance, Journal Officiel..., Chambre des Députés, Débats
(1937), p. 2048, . —

21bid., p. 695.
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undermine the public credit, to fight against speculationm,
to further economic recovery, price control, and budget bal-

ancing, and without control gﬁ_exchange1 to defend the gold

holdings of the Bank of France.”2 Such decrees were "to be
placed before the Parliament for ratification within three
months following the promulgation of the act, or, at any rate,
at the first extraordinary session of 1937."3

For the first time in the history of French enabling
legislation, a clause was inserted that expressly forbade a
certain form of positive governmental action. To be sure, the
law of Margh 22, 1924 and the enabling clause inserted in
Article 8 of the Budget Act of December 22, 1933 had provided
for monetary minimums for the consequences of administrative
and fiscal reforms, but never before, nor in fact since, has
this type of legislation provided such limitations. 1In tﬁis
manner the Chautemps delegation was unique. |

If one looks back at the progression of enabling legis-
lation passed in the 1924-1937 period, it becomes apparent
that increased competence was requested by the Executive,
again and again, on the basis of immediate and compelling
requirements, principally py the need for fiscal and economic
redress. National defense requirements were not a factor up
to this point, nor were any demands for structural changes in

French economic and labor legislation considered. Such a

1Author's underlining

2 ~ P 7
France, Journal Officiel ..., Chambre des Deputés, Debats
(1937),p. 2048, P = ’

Ibid.
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functional approach aimed at the immediate short-range solu-
tion of pressiamg problemsl was followed during the first
months of the Daladier Govermment, initiated om April 10, 1938.

Two days ‘after recei.ving' approval by the Chambers, this
Cabinet was invested with power to take all measures necessary
for the national defense and the economic recovery of the
nation.2 This competence was to be terminated at the end of
the parliamentary session and not later than July 31, 1938,
It should be noted that the decrees which the Daladier Govern-
ment issued undef this authority were in no vaﬁ restricted to
the immediate aims of the parent enabling statute, Although
the legislature remained in session until June 17, 1938, a
eonpirison between the output of the legislative branch and
that of the executive clearly indicates that the Chambers were
losing.a substantial portion of their significance as a legis-
lative body. While the legislative output fell to a very low
level, the Daladier Ministry dealt by means of decree with

ligbelled the "compromise line of former years." Kirch-
heiler,. Pe 1108. . .

2151 tendent au redressement financier de 12 aout 1938:
"Le Gouvernement est autorisé, jusqu'a la cloture de la session
ordinaire des Chambres et au plus tard jusqu'au 31 juillet
1938, & prendre, par décrets délibérés en conseil des ministres,
les mesures qu'il juge indispensable pour faire face aux dépen-
ses nécessitées par la défense nationale et redresser les fin-
ances et l'économie de la nation. Ces décrets seront soumis a
la ratification des Chambres au cours de la session extraordi-
naire et au plus tard le 31 décembre 1938. La presente loi,
délibérée et adoptée par le Sénat et par la Chambre des députes,
sera executee comme loi de 1'Etat.” France, Journal Officiel...,
Débats Parlementaires (April 14, 1938), p. .
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public utility mgﬂathns » reorganization of the French Red
.c::ou » reform of local finances, coordination of ,tfancporca-
tion, customs duties, reorganization of the military hierarchy,
housing, agriculture, and the entire defemse effort.

. Daladier turned away from this "compromise” approach in
the late summer and fall of 1938, In the Third Republic the
last of the enabling acts which were aimed specifically at
the provision of the necessary powers to deal with financial
and economic emergencies were passed on October 8, 1938, |
the result of repercussions from the European political crisis
which upset the French national econonf. Under the terms of
this second grant to his Ministry, Daladier was empowered to
use decrees "in order to effect an immediate recovery in the
financial and economic situation of the country."l Theoretic-
ally, decrees issued in consequence of this' delegation were
designed "to reconcile the re-establishment of a greater liberty
for enplojers and of the investing public in general with
efficient war preparation."z By their very nature these two
objectives were contnd:l.ct:éry and, at the same time, both
motives led to a virtual nullification of the Blum social
refofls.3 In industries vital to the national defense, the

lrrance » Journal Officiel,.., Débats Parlementaires
(October 2, 1938), p. 1529, v

2girchheimer, p. 1110,

3803 France, Journm Off:l.c:lel..., Débats Parlementaires

(November 13, 1938), pp. and the English translation
in the London E cong t of Novenber 19, 1938, p. 363 seq.
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Daladier Mimistry extended the forty-hour week to fifty hours.
In protest against this infringement of what they considered
to be their hard-won rights, French labor struck on November 30,
1938, Daladier moved against ‘this dereliction of public res-
pong:l.b:l.iity, not through the time-honored state of siege but
by means of the law on the general organization of the nation
in time of war of July 11, 1938.] Under Article 14 of this
law,2 a decree was issued mobilizing all laborers of a public
character and requisitioning the railroads for public use.3
To insure the cooperation of those civilians whose occupations
were considered of a public character, the jurisdiction of the
military courts was expanded to include crimes of a public
nature 4 Thus, aspects of the state of siege were implemented
without the application of the institution itself. As was the
tendency of the times, govermmental decrees based upon general-
ized statutory provisions replaced more circumscribed, special-

ized emergency authority.

ll-‘rance, %ourng% Officiel..., Débats Parlementaires (July

13, 1938), pp.

2prticle 14 of the law of July 11, 1938: ",,.Peut &tre
également soumis & rezuisition, cha individu conservant sa
fonetion ou son emploi, 1ltensemble du persommel faisant partie
d'un service ou d'un entreprise considere comme indispensable
pour. assurer les besoins du pays...” Ibid., p. 8332,

3Article 50 of the law of July 11, 1938: "A la mobilisa-
tion, ou dans les cas prévus & l'article ler de la présente
loi, les divers services de. transports, tant en ce qui comcerme
la satisfaction des besoins des forces armfes que celle des
besoins du pays, sont centralisés et plac€s sous 1l'autorité

d'un ministre miq‘eooo" Ibido, P 8336.

5334 4gee Article 30 of the law of July 11, 1938, Ibid., p.
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New emergency powers were voted to the Daladier regime
in March of 1939. In the debate preceding the passage of this
third enabling grant to his Government, Daladier failed to
offer to Parliament a morsel of hope for return to traditional
parligmentary practice. He failed to propose a coordinated
program bﬁt offered only generalizations stressing the virtues
of authoritarian government--independence, rapidity, secrecy
of action--as compared with the inadequacies of democratic gov-
ernment.1 It is probable that Daladier sougﬂt a workable
crisis alternative to parliqmenéary incapacity. However, what
he achieved was an open flaunting of the Chambers to which he
was ultimately responsible. In dignity, respect, self-esteem,
and most important in the ability to legislate decisively,
French parliamentarianism was on a roller-coaster of decline.

In spite of this attitude, Daladier was successful in
gaining majority support within both Chambers. At this late
date, as the world raced toward a conflagration, the French
Government sought more than the authority to adjust to finan-
cial and economic upheavals. It demanded virtu#lly unlimited
plenary powers to provide for the defense of the country. In
the only operative clause of the third Daladier enabling act,

March 19, 1939:

The Govermment . . . [was] authorized, until November
30, 1939, to take, by decrees determined in Council
of Ministers, the measures necessary for the defense
of the country.

These decrees are to be submitted to the Chambers for

lie Temps, March 19, 1939, p. 2.
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ratification before December 31, 1939,
T Pt g, oo Rt ¢ aiopgd by he ene
the law of the State.l ’

Extensive use was made of this authority especially after
the outbreak of war, but this was not the end of legislative
grants to the Executive. There remained one major incumbrance
upon the Executive agency. The law of March 19, 1939, as had
other enabling laws before it, provided only for the transfer
of authority within narrow time limits., The Daladier Cabinet,
as that of Briand, felt that the exigencies of modern warfare
made Governmental competence in the realm of the legislative
power a paramount necessity. As a result, the Prime Minister
proposed the creation of a permanent basis for the exercise of
such powers., By the law of July 11, 1938, Parliament had al-
ready provided for the organization of the nation in wartime.
In its Article 36,2 this statute delegated authority for the

6pening of war credits at a time when the Chambers were not

1France, Journal Officiel..., Débats Parlementaires (March
20’ 1939)’ Pe 35“0 ' . . :

2prticle 36 of the law on the general organization of the
nation in time of war of July 11, 1938: Les régles budgétaires
normales sont maintenues & la mobilisation ou dans les cas
prévus & ltarticle 1T de la présente loi. En cas d'absence
des Chambres, si les besoins de la défense national 1l'exigent
et 8'il y a urgence, des crédits supplementaires non compris
dans la nomenclature, annexée & la loi de finances et des
crédits extraordinaires pourant &tre ouvert provisoirement, &
la suite d'une communication aux commissions des finances du
Sénat et de la Chambre des députés, par décrets rendus en con-
seil d'Etat aprés avoir été d€lib&rés et approuvés em conseil
des ministres. Ces décrets devront &tre soumis dans le mois 2
la ratification des Chambres réunies au besoin i cet effet,
{gg:gx):e, Journzl Officiel..., Débats Parlementaires (July 13,

s Pe . - ) :
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assembled. Nevertheless, a fourth enabling delegation was
granted to Daladier on December 8, 1939, which expanded Execu-
tive authority into a wholesale transfer of powers, restricted
only in time to the duration of hostilities and in purpose to
the immediate necessities of national defense.1 It is import-
ant to note that this clause conferred upon the Government a
permanent ordaining power, to be exercised in times of war
culy, on all matters connected with national defense for which
an immediate necessity might arise. Thus, for the first time
in the Third Republic the Government received emergency powers
which it could invoke at any time at its pleasure as long as
hostilities were in progress. The Government was now free to
issue decrees on subject matter without being specifically
authorized to do so, and it could iésue these decrees without
the rather narrow time limits of previous enabling acts.

The gradual eclipse of parliamentary legislation had now
developed into an absolute, full-blown substitution of Execu-
tive decree power for Legislative authority. Significantly,
this evolution was essentially a peacetime phenomenon. The
enabling acts of 1924 and 1926, confined as they were to
rather narrowly limited fields of activity and for short
periods of time, had established precedents which in 1934
and 1935 were drawn upon by Doumergue and Laval. Grants to

latter Governments, though still tied to concrete objectives

1Law of December 8, 1939, inserted in the law of July 11,
1938: "Pendant la durée des hostilities, les Chambres exercent
leur pouvoirs en matidre législative et budgetaire comme en
temps de paix. Toutefois, en cas de nécessité immediate, le
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of intent, tended in reality toward all-embracing objectives.
At the culmination of this development--the four Daladier
enabling acts--the specification of limited objecéives became
a secondary consideration, and the time period for the applica-
tion of decrees was only a vague generality. Parlismentary
incapacity had demanded Executive actions, and the decree based
upon generalized enabling legiqlatioﬁ became the ultimate vehicle
provided by French democracy béfore World War II. As devices
created to sustain Parlismentary govermment, enabling procedures
were to fail, but this may well have been due more to the exi-
gencies of the times than to their incapacity as instruments
of crisis govermment,

The Government of France in 1939-40 was a conscious
imitation of the World War I regime.l
invoked throughout the nation and the civil rights of French

The state of siege was

citizens were again placed at the mercy of the niliurj author-
ities. Industry and labdr were controlled closely. The Cham-
bers, while having renounced their pretensions as a lawgiving
body in the 1937-1939 period, retained and exercised their

power of oversight. They were in session for most of this

gouvernement est autoris€ & prendre, par décrets délibérés en
Conseil des ministres, les mesures imposfes par les exigencies
de la defense nationale, Ces décrets sont soumis i la ratifi-
cation dans un delai d'un mois et, en cas d'absence des Chambres,
des leur premidre réunion.” France, Journal Officiel..., Débats
Parlementaires (December 9, 1939), p. 1031. .

llouit:er, pPp. 127-28, See also, Roger Bonnard, “"Le droit
public et la guerre,” Revue du Droit ﬁlic, LVI (October-Novem-
ber-December, 1939), .p. an it Publie, LIVII
(January-February-March, 19&0), p. 90. . Lo
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period and were clotured only once, October 5 to November 30,
1939, to enable the Government to deﬁl harshly with Communist
deputies thus deprived of their parliamentary immunity from
arrest, ‘

The method of pdrliamentary control used was investiga-
tion by special Committee gnd the interpellation of the Govern-
ment in secret session., On March 19, 1940, the Daladier Cabi-
net was voted "confidence" by an overwhelming majority, 239-1,
but with some 300 abstentions. Daladier resigned, thus docu-
menting the continuance of Cabinét responsibility. Confidence
was voted to the succeeding Reynaud Governmment, and as the war
progressed into its last weeks, legislative support of the
Government increased. The Chambers did retain ultimate control
over the actions of their agents, the Cabinet: yet, for all
practical purposes the competence to prepare the nation for
conflict and to fight the war was placed in the hands of the
Executive agéncy.

Thé result was a wholesale propagation of decree-laws by
the Governmment--a procedure which was a pronounced departure
from the system followed during the First World War. In the
last months before the darkness of German occupation and the
blight of Vichy collaboration, France was governed completely
by Executive decree. In direct contrast to the experiences
of the first war, the Cabinet became the one real source of
authority in the Republic.

~ Consistent with civil law tradition, the Legislature had

provided rather systematically and minutely fbr'changes in
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government and administration to be effected in time of war.l
These programs were drawn upon, but essentially what they
achieved was the legalization of the extra-legal and blatantly
" illegal procedures of the 1914-1915 period. As in that era,
the decree ruled supreme, ‘

The use of pleins pouvoirs reached a ludicrous extreme
on July 9 and 10, 1940, The Chamber of Deputies and the
Senate, meeting together as the National ‘Auenbly, which alone
was vested with the right to amend the Comstitution of 1875,
passed a constitutional law introduced on behalf of the P&tain
Government, In its single Article this amendment specified
that: |

The National Assembly gives complete power to the
Government of the Republic, under the signature and
authority of Marshal P&tain, President of the Council
of Ministers, for the purpose of promulgating by one
or more acts, the new constitution of the Frenc
State., This constitution shall guarantee the rights
of Labor, the Family, and the Fatherland. It shall 2
be ratified by.the assemblies which it shall create.

This act, of itself, did not in any formal manner ter-
minate the existence of the Third Republic, nor did it attempt
to specify the changes which were to be introduced. What the
constitutional amendment of July 10, 1940 accomplished was to
confer upon the Government by way of a full delegation of

powers (pleins pouvoirs) the task of drafting a new comstitution.

1uiof sur 1l'organization générale de la nation pour la
telgs de guerre,” France, Journal Officiel..., lois et Décrets
Ju )

(July 13, 1938), .pp. 8330-37. 4

2Pgul Farmer Vichy (New York: Columbia University
Press, 1955), p. 141, - . '
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But there was an essential difference between this dele-
gation and the grants of 1935, 1937, 1938, and 1939, under
which ﬁaladier and Réynaﬁd, if not Chautemps and Laval, had
availed themselves of "quasi-authoritarian" methods. All pre-
vious grants had involved limitations as to subject matter and
period of application. Even the most severe of these~-that -
of December 8, 1939--pro§ided broad time restrictions for the
duration of hostilities, and some limitation on purpose to the
immediate necessities of national defense., Most important,
hoﬁever, was the fact that Parliament, before.:he debacle at
Vichy, had exercised a continual surveillance over gbvérumental
activity. ‘This was not true aftgr July 10, 1940. The consti-
ﬁutipngl amendment of that date transferred full powers to the

Government (rei publicae constituendae causa), unlimited in
both time and scope, | : .

Thus, the principle of delegation of legislative powers
which had been so widely used”iﬁ the field of ordinary legis-
lation was applied to the transfer of the constituenp'ppwer

(pouvoir constituent:)1 from the National Assembly to the Head

1”By way of imitation and repetition, the unrestricted
transfer of the pouvoir constituent to an authoritarian gov-
ermment has become the stereotyped vehicle for substituting
authoritarian for constitutional processes of govermment. The
parallel to the transition from the Weimar system to the Hitler
regime is too striking to be missed." (See, the Enabling Act
of March 24, 1933, Article 2, sentence 1 and the Reconstruction
Act of January 30, 1934, Article 4: “"The Govermment of the
Reich may enact new constitutional law.") Karl Lowenstein,
"The Demise of the French Constitution of 1875," American Poli-
tical Science Review, XXXIV (October, 1940), pp. -86.
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and Government of the State. The delegation of constituent
power was explicitly given to the Govermment "under the signa-
ture of Marshal Pétain," thus signifying national trust in one
"who is believed to be the custodian of the French future, "L .
France had not learned that constitutional répresentative gov;
ernment does not funétion.well "with such a fixation of a gen-
eral rule of law on definite persons."2

Marshal Pétain moved immediatel& to apply his prerogative
to issue organic decrees. On July 1ll, 1940 he authorized three
decrees repealing portions of the COnétitﬁtional Laws of the
Third Republic and instituting a new framework of government.
Constitutional Act Number One merged the two offices of Presi-
~dent of the Republic and President of the Council of Ministers
into one and designated Marshal Pétain as "Chief of the French
State." Constitutional Act Number Two established the general
- procedures of government that were to prevail until such time
as a new constitution should be promulgated. Under its provi-
sions the Chief of the French State assumed the right to appoint
all public officers, to have ultimate command of the armed
forces, and to issue laws and to conclude treaties under his
own signature. Constitutional Act Number Three declared that
the Chamber of Deputies and the Senate should "subsist" until
the promulgation of the definitive new constitution, They were

not to meet again, as the proposed constitution was drawn up




119

but never put into force. In fact, the pubiic_ was never in-
formed of its contents. These three Constitutional Acts,
though intended to be only interim measures, were to provide,
together with other amendments by decree, the basis of govern-
ment all through the Vichy period. _ |

Thus, by the grant of totally unlimited pleins pouvoirs,
the National Assembly made possible the demise of the consti-
tutional system of the Third Republic. The destruction of
republican government was achieved with a consumate, even
excessive sense of legality, and in complete accord with the
réqu:lreneﬁtsl of the constitution which was being destroyed.2
It was only by its failure to seek ratification by popular
vote that the Vichy Government destroyed its relationsﬁip with
the previous regime and turned itself from & de jure to a de

facto Govermment,

lThe Constitutional Laws of the Third Republic were con-

sidered the supreme lgw of. the land, capable of being abrogat-
ed only by a legislative gct of equal rank, ("La constitution
8crite etant une loi et une loi supérieure et m@me immu-
able, ne devait jamais pouvoir &tre abrogée que par une nouv-
elle loi constitutionnel, rendue dans la forme voulue.”" A,
Esmein and H, N8zard, Elemants du droit constitutiommel, 7€
ed., I, p. 597. The actual revision procedure fell Into two
distinet phases: (a) separate resolutions of the Chambers
that a revision shall place; (b) enactment of the revision
by the Chambers joined together in.the National Assembly by a

orité absolue de voix--that is, a majority of all members
votIni. ticle 8 of the Law of February 25, 1875.) The law
of July 10, 1940 was passed. by a 385 to 3 in the Chamber, 225
to 1 in the Senate, and 569 to 80 in the National Assembly.
Thus, the procedure followed was fully constitutional.

21owenstein, p. 894,
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The dangers implicit in unrestricted delegation of plénary
powers can be c1éarly seen, By the passage of the law bf July
10, 1940, the French Legislature undertook whét was tantamount
to an act of abdication and created a dictatorship of the Exec-
utive by constitutional means. The result was the legal demise
‘of the Third Republic.

The events of the summer of 1940 terminated the second
cycie1 of the constitutional development of the French nation.
For the major part of her existence in modern times, France
had been ruled by governments restricted in their competence
by some type of separation of powers. Unfortunately, all too
often the consequence of such diffusion was the enfeeblement
of political power available for effective use in defense of
the legitimate order of society. Experience indicates that
French government, in time of emergency, tends to transfer
power to a single agent, an agent which often moves outside
of the constitutional framework in the application of its author-
ity. Comsequently, in order to sustain legitimate governmenfal
processes, France has faced a chronic need for viable, consti-
tﬁtional crisis institutions capable of implementing vigorous
governmental policy in an efficacious manner.

It is apparent that the Third Republic could not find
an adequate crisis process. The state of siege proved to be
a useful crisis device in both World Wars--a device fundamental
to the preparation of the country for hostilities. But, des-

pite the evolution of the political state of siege, this process

1
Sugra. s Po 11.
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remained essentially a specialized procedure applicable only
in specific circumstances for specified activities. ‘The various
extensions of the ordaining power of the Executive were mot a
satisfactory solution either, as they ultimately.moved the
Executive outside the realm of legality and constituted a
rather complete derogation of parlismentary forms. Plenary
fowets delegated to the Executive sufficed as long as these
grants were provisional and restrictions upon subject matter
and period of application were respected; however, limited
grants led to broad delegations and then to virtually unres- = -
tricted delegations tantamount to abdication of Parliamentary
legislative power to Executive decree, A full-fledged consti-
tutional emergency clause such as Article 14 of the Charter of
‘1814 was not employed. The emergency extensions of the Exec-
utive ordaining power came closest to this historic procedure,

Despite their ultimate failure to sustain the represen-
tative<governnent, these crisis institutions employed in the
Third Republic provide a great deal of valuable experience in
the application of crisis government which modern representa-
tive institutions; whether Presidential or Parli;nentary,
should not overlook. It is the fate of govermments in our
time to be faced with the necessity of applying these or sim-
ilar techniques. Circumstance demands their use. Crisis gov-
ernment is or must be an integral part of representative ins-
titutions. The unhappy agony and death of the Third Republic
should not condemn the institutions employed to sustain its

life~-for institutions are no stronger than the spirit with
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which they are implemented. At the same time, institutions
provide no cure-all for the ills of political society. They
are only forms into which is poured the substance of political
life, Institutions, at best, provide structure and method
through which can be channelled the effective will of society.
Yet, when the continuance of free society depends upon the
effective use of crisis government, the selection of crisis
wegpons becomes a most crucial task indeed., For an important
key to success of any representative government is the ability
to distinguish between viable crisis institutions and those
without merit., The French Third Republic was unable to make
this distinction. Whether or not the Republic would have been
able to survive if braced by adequate crisis devices is a moot
point; what is apparent is that, failing to have viable crisis
institutions consistent with its legal order, the Third Repub-
lic had less chance of survival than if this area of govern-

mental responsibility had been more adequately provided for,



CHAPTER VI
THE EXPANSION OF REGULATORY AUTHORITY

The Constitution of October 27, 1946, establishing the
Fourth Republic, mirrored substantial disenchantment with the
practice of crisis govermment in the Third Republic. This
disenchantment was evidenced in its ringing proclamation:
"The National Assembly alone shall adopt the laws. It may
not delegate this right."l A literal reading of this text
gives the impression that the Constitution was designed to
implement the substantive and material, as well as the formal,
supremacy of the law. It appeared that a superior nornafive
authority was vested in the National Assembly and that this
competence was not subject to modification, delegation, or
transfer. To be sure, such a reaction against the tacit ab-
dication of legislative competence which occurred in the late
1930's might have been expected and could be well understood,
congsidering the inadequacies of French parliamentarism in the
face of economic, financial, and social dislocations and war.
However, a vigorous parliamentary regime cannot be sustained

by legalistic restrictions upon the transfer of authority,

Iarticle 13 of the Comstitution of October 27, 1946,
123
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It must be embedded in a stable consensus, organized in a
viable manner, and enunciated by responsible majority coali-
tions.

Post-World War II France required immediate, positive,
and responsible action on the part of government, The achieve-
ment of vigorous leadership was possible only in certain cir-
cumstances: if the state was totalitarian; if the state was
able to produce this "majority coalition" on a relatively sus-
tained basis within an adequate parlianeﬁtary system; or, if
the state was endowed with and was in a position to utilize
workable discretionary authority., France of the Fourth Repub-
lic sought competence within the realm of represeﬁtative Par-
lismentary government. However, she failed to produce a func-
tioning coherent majority over any period of time or an ade-
quate parliamentary system. Her best hope, therefore, lay in
the evolution and devélopnent of a clearly defined, yet circum-
scribed, system of exceptional powers and delegations designed
to buttress the deficiencies of the regular process of govern-
ment, ‘

In fact, Article 13 of the 1946 Constitution did nmot
limit the possibility of the delegation of legislative compe-
tences to the Executive through the establishment of the ille-
gality of the delegation of the substantive subject matter of
the law to the possessor of the ordinance power., It constituted
a puristic statement of the formal relationship of the ordinance
and the law as mummified in constitutional tradition. The

Article is representative of the reaction against the excesses
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of the Third Republic, but it was never intended to limit all
law-making functions to the National Assembly. Such a restric-
tion would not square with the reality of political practice,
for administrative regulations have always involved limited
discretion in the interpretation and application of the law.

The initial portion of Article 13 that the "National
Assembly alone shall adopt the laws" can be more properly umn-
derstood in temms of the rélationship between the National
Assembly and the Council of the Republic. Though the legisla-
ture was bicameral, the primary and, if necessary, absolute
responsibility for the voting of the law was vested in the
lower house. The upper house served to provide limitation
upon the ultimate responsibility of the National Assembly.

In all phases of the legislative process, the upper house
of the Fourth Republic, the Council of the Republic, occupied
one of the weakest positions ever assigned to a European second
chamber--certainly far weaker than the British House of Lorxds.
The Council was allowed to initiate legislation but such bills
were required to be sent initially to the National Assembly
where they could be killed or politely returned. Consequently,
the initiative of the Council was largely reduced to the sug-
gesting of amendments to legislation initiated in the National
Assembly. In the final enactment of legislation, the position
of the Council was even weaker., After a measure had passed
its first reading in the National Assembly, it was sent to the

Council which was given two months to register its opinion--
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less,if the Assembly designated, for finance or emergency
legislation. If the opinion was favorable or if none was
registered in the required time, the measure was forthwith
declared "as passed by the Assembly." However, if the opinion
of the Council was unfavorable and amendments were proposed,
the Assembly was required to give the measure a second read-
ing, either accepting or rejecting the amendments, But the
outcome remained the same. The measure became law by the vote
of the National Assembly alone,l The latter portion of the
Article that the National Assembly "may not delegate this
right" appears very specific and stérn, but in reality it was
subjeéted to a kaleidoscopic variety of interpretations. As
a substantive limitation, it was interpreted to mean that any
delegation Qf authority comprehended within the scope of the
legislative power was forbidden. As a formal limitation, it
was interpreted to mean that the hierarchy of statutes in
French public law must be adhered to but that the substantive
'content of the law was subject to delegation., This substantive
limitation would appear to destroy any possibility of legisla-
tive delegation even in terms of the interpretation of the
law, while the formalistic limitation would protect the supre-
macy of law in form but would not defend the inviolability of
the supremacy of the subject matter recognized as appropriate

to the hierarchical category of law. ‘
A good insight into the prevailing attitude toward these

lgee Article 20 of the Constitution of October 27, 1946,



A 127
regstrictions is to be found in the discussions of the two
commigsions on the Constitution which proceeded with the re-
jection of the draft constitution of June 2, 1946 and the
acceptance of the Constitution of October 27, 1946.

In the Commission on the Constitution for the draft con-
stitution of June 2, 1946, the dangers inherent in the use of a
system of decree-laws aslemployed in the Third Repﬁblic came
under thorough scrutiny. A substantial number qf delegates,
particularly those representing the moderate and extreme Left,
were adamant that the National Assembly should not be periit-
ted to authorize the Govermment to undertake decree legisla-
tion. For:exanple, the Communist deputy, Calas, proposed that
the Council of Ministers should be explicitly forbidden from
making any law even provisionally, It shall make only “procla-
mations conforming to the laws and décrees in application of
the laws for ordering or repealing applicition"1 of legisla-
tion. At the same time, the Socialist party amnmounced its
support of a formula which would allow "the National Assembly
aione ¢ o o to dispose of the legislattée power, She cannot
delegate it . . . No law can be modified by decree.”? Never-
theleds, despite these vigorous efforts to paralyze the process
of the modification of parliamentary law by decree legislation,

lThis formula was extracted from Article 6, Section 1,
Chapter IV, Title III of the Comstitution of 1791. As quoted
in Roger .Pinto, "Loi du 17 fofit 1948 et redressement &conomique
et f%nlncier,“ Revue du Droit Public (October-December, 1948),
P 337, . - _ . .

27bid,
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this First Commission on the Constitution approved a compromise
proposal which did not rule out the possibility of decree leg-
islation, The proposal emanating from the closed session of
the Commission read: "There cén be no laws other than those
voted by the Assembly. The Assembly:cannot delegate in all,
or in part, the right to legislate in its place."1 This was
the unanimous decision of the First Commission; however, as
the result of pressure brought to bear in the public sessions
of the Constituent Assembly, the wdrding was ultimately modi-
fied in form though'not in meaning. The final version declared
that: '"The National Assembly alone shall adopt the laws. It
cannot delegate this right to aﬂother agency in all or in
part."2

The National Assembly enacts legislation. The Council
of Ministers through its agents applies the law to existing
circumstances., This is normal procedure under the French par-
liamentary system. This dtatement is very broad and inexplicit.
To get at the inneF workings of the system, one must inquire
into the degree to which legislation is spelled out in detail
by the legislative organ and the degree of discretionary com-
petence available to and employed by the Executive. Article
13 sheds some light on this problem. From the initial meetings

of the First Commission on the Constitution, it was clear that

1Ibid., p. 538, Note 3.

2Ibid. This constitutes Article 66 of the project of
April 19, 1946. See Note 1, page 88.
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this provision of the basic documeht was not intended as a
drastic curtailment of executive competence and discretion.
To be sure, the wording of the clause was vigorous, and there
was the implication that the Council of Minisﬁers proposed and
the National Assembly enacted; and, as a consequence, legisla-
tive authority could not be delegated or modified by decree.
Frdm the outset this simple énd, on the surface, direct asser-
tion did not suffice as a working principle upon which to base
the procedufal relationship of the executive and legislative
branches of govermment. Ihe‘nuances of administration were too
coﬁplek for so clear-cut a doctrine. This clause was sufficient
to serve only as a starting point. For in the last analysis, |
the relationship between Parliament and the Executive-~-between
ordinance and law--was to be determined by the progressive in-
" terpretation and ﬁhe resulting dilution of this principle.

" In truth, while appearing to follow public opinion in
condemning the excesses of the:past; the First Commission in
actuality offered only a symbolic disapproval of thé decree-law
procedure. There was no concise statément of condemnation;
the focus was shifted to an emphasis upon form rather.than con-

tent.] The First Commission was quite aware that a definitive

1This emphasis upon form rather than content was accentu-
ated by the amendment suggested by the deputy Giraudoux to
Article 66 of the project of April 19, 1946 (the preliminary
form of Article 13), which stipulated "sont obligatoirement
prises formes des lois les mesures relatives aux libertés pub-
lique, aux statuts de personnes et les biens, & l'organization
des services publics, & l'organization judiciare, aux imp3ts.
Sauf disgositions législatives contraires, toutes autres mesures
peuvent &tre prises par voie de dispositions réglementaires.”

Ibid., p. 538.
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solution to the problem of delegation énd the related consi-
degations of the interaction of ordinance and law could not be
achieved in the writing of a constitutional document. There-
fore, they required respect for the form of the law and chose
to leave the determination to political evolution., As the
deputy Cot remarked in his presentation to the First Constitu-
ent Assembly:

La question de savoir ce gui est du domaine de la loi

Segite par 1a pratique, par la cogeune, selon les’

circonstances... Nous ne pouvons &tablir cette fis—

tinction par une disposition constitutiomnelle.

This approach waé adopted by the Second Commission on
the Constitution which approved the final conclusions of the
First Commission on this subject with only one amendment, the
words "another agency in_all or iﬁ.part" were removed.2 The
Second Constituent Assembly approved the version as presented
by the'Second Commission and it became Artiéle 13 of the Con-
stitution of October 27, 1946,

The interpretation given to Article 13 by the Second
Constituent Assémbly is best exemplified in the answer supplied
by the mpporteur of the clause in response to a demand for an

analysis of the word "law" as it was to be employed in the

aforesaid article, The répporteur, speaking in response to the

1France Journal Officiel..., Assemblée Constituent Na-
tionale, Débgés lzbrii 12, 194%), sp. 1883-84. T .

2pinto, p. 538. "
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challenge of the deputy Ramadier, advised that "it is neces-
sary to understand the word 'law' in the formal sense rather
than in the material sense. That is to say, the limit between
what is legislative subject matter and what is within the com-
petence of the decree authority can be variable."l Thus, it
is clear that the Second Commission on the Constitution, with
the approval of the Second Constituent Assembly, foresaw no
positive material limitation to subject matter that could fall
within the'competence of the executive agéncy. Article 13 im-
plied that any authority not constitutionally in possession of
the legislative competence was prohibited from creating policy
with the value of law. It did not prohibit the delegation of
matters normally within the competence of the 1egislative power
to the executive power. Apparently, Article 13 was designed
to function as a limitation upon form rather than upon substance
or content. |

The Council of State sustained this interpretation in its
opinion (avis) of February 6, 1953.2 The Council maintained
the traditional system founded upon the concept of legislative
determination of the competence of the regulatory power to be
a valid system. However, it was recognized that in certain
matters the legislative power has the competence to delegate

authority to the regulatory power to "modify, abrogate, or to

lpinto, pp. 570-71. -
2Juris Classeur Périodique, 1953, III, 17697.
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replace legislative dispositidns."l The Council of State did
not object to the simple act of the transfer of compe tence
from the Legislature to the Executive., What it condemned was
excessive delegation. "Excess" was defined as the delegation
by the Legislature of its constitutional functions: "subject
matter that is reserved to the law in virtue of the dispositions

' subject matter that is reserved to the

of the Constitution,'
legislative competence "by constitutional republicah tradition
resulting notably from the Preamble of the Constitution and

the Declaration of the Rights of Man of 1789, of which the
principles have been reaffi;med in the Preamble,” and subject
matter that was contrary to Article 3 of the 1946 Constitution

' which granted national sovereignty to the National Assembly.2
Thus, Article 13 is limitive only in the sense that the National
Assembly may not (1) violate the formal hierarchy of the law
and (2) delegate éompetence‘that has been reserved to the law
by the”COnstitution, by republican tradition, or which would

constitute an abandonment of the exercise of the national sov-

ereignty.

France failed to achieve her interdiction soletmelle3 not

1Ibid.

21bid, See also: Jacques Donnedieu De Vabres, "Llarticle
13 ig7les décrets-lois," Recueil Dalloz, Chronique, XXV. (1953),
P. . . .

3Rens Capitant warned the National Constituent Assembly
that the defeat and abdication of responsible government of
the Third Republic toiether with the obvious results of the
infamous law of July 10, 1940, made it abundantly clear that
it was absolutely necessary for France to abandon the procedures
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to employ the practice of decree legislation.1 It was evident
from the outset of the Fourth Republic that neither the exces-
ses to which the enhancement of executive authority was carried
in the last years of the Third Republic nor the pfohibitions |
undertaken by Article 13'of the Constitution of October 27,
1946, would be sufficient to deter the expansion and development
of the ordinance power in the Fourth Republic, As the politi-
cians turned to the postwar task of creating a viable political
organism based upon the specifics and generalitieé of their
constitutional document, they turned, perhaps by necessity, to
the expansion of the regulatory authority as one of the most
promising areas in which to develop tools adequate to cope with
the complex requirements of modern representative govermment in
stress. The development of increased regulatory authority did
not lead inevitably to renewed dependence upon exceptional pro-
cedures nor to parliamentary incapacity; nevertheless, the ten-

dency was in this direction. Certainly, the failure of postwar

of enabling legislation instituted in 1924, He insisted that
one of the cornerstones of the new constitution must be an
interdiction solennelle never again to appeal to the system of
decree legislation, France, Journal Officiel..., Assemblé&e
Ngtionale, Débgts (August 9, s Pe 5568,

1"Decree legislation" which refers to the semantic phrase-
ology, "decree law," has been defined in a variety of ways, each
of which hit at the.essence of the concept. For example, Ren&
Capitant simply referred to "regulation which modifies a law."
While President of the Council, Ren& Mayer characterized decree
legislation as "a procedure by which the legislature delegates
its power to the executive to undertake measures in pursuit of
a specified objective." A more extensive statement was given
by the Marie government in support of the law of August 17,
1948, 1In this analysis decree laws were "regulations which em-
body within their scope the material competence of the legisla-
ture in that Parliament enlarges the area of competence of the
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France to profit from her interwar experiences offers a nega-
tive index to the ability of the French people to profit from
past experience and upon this basis of experience, tempered by
a realistic evaluation of current circumstances, to build cons-
tructively toward the future. Indeed, it can be argued that
because.France was unable to deal effectively with the compet-
ing claims of law and ordinance, she faced the postwar future
unprepared to undertake a coherent program for 1egitimate action
when confronted with recurrent parliamentary incapacity and
with authoritarian challenge to the established order of socie~
ty. For a nation destined to live continually with parliamen-

tary "jmmobilisme"l and to face overt revolution,2 the sustenance

executive by authorizing it to modify formal laws which are by
their nature regulatory (matiéres r&glementaires)." André
Laubad&re, "Des ‘pleins pouvoirs'! agux 'demi-d€crets-lois!',"
Recueil Dalloz, Chronique, XXIV, 1952, pp. 37-38. .

lThe constant turnover of cabinets and the existence of
a multitude of political parties and parliamentary groups under
the Fourth Republic has obscured the underlying political sta-
bility of the system; a stability so profound that many French
observers have used the term "immobilisme." Cabinet upheavals
during the Fourth Republic, rather than representing distinct
modifications of policy, in reality only mirrored shifts in
emphasis among the moderate left, Center, and moderate Right,
The existence of a strong Communist Party and other nonpartici-
pating radicals and reactionaries, notably the Poujadigts during
their ascendancy, condemmed the parties of fidelity to the Rep-
ublic to live together in unhappy compromise. The result was
a regime of eguivocation and procrastination, Issues of foreign
policy, social legislation, colonial relations, education, and
constitutional reform were never settled. Fundamentally, this
cabinet instability itself was an expression of immobility as
more often than not a vote of no-confidence simply resulted in
the shake-up of cabinet posts and the retention of essentially
the same divided ministry.

2The events of May 13, 1958, which brought to power a
Committee of Public Safety (Comit€ de Salut Public) in Algeria,
led to the downfall of the government of Pierre Piimlin and to
the investiture of Charles De Gaulle on June 1, 1958,
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of life was ultimately to depend more and more upon old, re-
modeled, and new exceptional techniques: expansion of the reg-
ulatory authority, the state of siege, the state of emergency
(état d'urgence),1 and the use of broad-based framework laws
(loi-cadre).?
| Certéinly, procedures for expanding the regulatory author-
ity of the Executive became more imaginative and sophisticated
during the life of the Fourth Republic., At least four differ-
ent techniques appropriate to the practical achievement of
this expansion can be differentiated.

First, decrees granting substantial discretionary author-
ity to the Executive in modifiéation or abrogation of statutory
law became normal procedure under the regimes of the Constitu-
ent Assemblies of 1945 and 1946, and such practices were carried .
over into the Fourth Republic itself., 1In this first category
we might distinguish a process through which the Government
received the power to modify or to abrogate the effects of
formal laws by means of decrees for specified subject matter
and during circumscribed periods of time, For example, the
laws of December 12, 1945, and of February 8, 1946, authorized
the Government to modify or to reduce credits previously voted
in the budget of 1946, The law of December 12, 1945 ordered

1The '
procedure of the state of emergency (Etgt d'urgence)
was promulgated on ﬁ{ril 3, 1955 and applied on.that date to .

specified areas in Algeria.

2The procedure of framework laws (loi-cadre) was applied
frequently in the latter years of the Fourth Republic. Excel-
lent examples are: the law of March 16, 1956 providing for
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the Commission of Finance of the National Constituent Assembly,
after the adoption of credits, to cooperate with the Minister
of Finance and other responsible Ministers in the oversight of
the respective chapters of the budget, and in modification of
the credits originally opened when circumstance rendered such
action necessary. Reform was to be achieved by decree issued
in the Council of Ministers in instances in which the Commission
of Finance, the Minister of Finance, and the responsible Minister
were in agreementol The law of February 8, 1946, which modified
and completed the law of December 12, 1945, stipulated that in
instances where proposals for modification of credits were pre-
sented by the Commission of Finance and approved,by'the Council
of Ministers, implementation might be achieved through decrees
taken by the President of the Provisional Govermment upon thg
proposal of'the Minister of Finance and with the countersigna-
ture of the responsible Minister. Consequently, under this
modification the direct approval of the Commission of Finance
would not be required.2 As a result, in this period of diélo-
cation; the coﬁstituent legislative organ granted to the Prov-
isional Executive the authority to reorganize financial alloca-

tions as changing circumstance dictated. Somewhat later a law

economic and administrative reform in Algeria; the law of June
23, 1956, concerning French overseas territories; and the law
of February 5, 1958, concerning institutions in Algeria,

1France, Journal Officiel..., Lois et Décrets (December
13, 1945), p. 8246,

2Ffance, Journal Officiel..., lois et Décrets (February
9, 1946), p. 1122,
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of October 7, 1946 allowed the establishment by decree of a
social security program for mining workers.1 In defense of
this procedure, the Council of State ruled that the "Legisla-
ture had intendéd to confer on the Government the most extended
powers, including that of derogating the general regime esta-
blished by the legislation in force. "2

This tendency was carried over into the Fourth Republic
itself, Under Article 6 of the law of August 17, 1948, the
Government was accorded authority to take decrees, rendered in
Council of Ministers, after the advice of the Council of State,
and upon the report of the Minister of Finance and other inter-
ested Ministers, capable of "abrogating, modifying, or replac-
ing, the laws in force,"3 In application of this authority,
the Govermment was empoﬁered by virtue of Article 5, Section I,
of the same law to "alleviate the burden of the French economy
by means of reductién, suppression, or fusion of the duties,
rights, and taxes actually in force."# Immediately thereafter,
by the law of September.24, 1948, the ordinance authority was

broadened further to include the "modification of the rules of

lFrance, Journal Officiel..., Lois et Décrets (October 8,
1948), pp. 8499~ .

2pe Laubadére, p. 35.

3France, Journal Officiel..., lois et Décrets (August 18,
1948), p. 8083, See also, Roger Pinto, "La lol du 17 aofit 1948
tendent au redressement &conomique et financier," Revue du Droit
Public, ILXIV (October-December, 1948), p. 521, .

4Fi'ance, Journal.Officiel..., lois et Décrets (August 18,
1948), p. 8083, . . »
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collection of taxes pertaining to incomes and salaries."1 It
might also be recalled that as the result of parliamentéry
authorization the Government took various other discretionary
decrees, notably that of November 8, 1948, suppressing the
right to tax transferable semrities,2 and that of October 1,
1948, modifying fiscal controls of salaries and wages,3 the
latter visibly exceeding the authorization prescribed by the
parliamentary grant of competence, but becoming immediately
unassailable before the Council of State because of its incor-
poration in the law of December 30, 1948. Thus, in the fiscal
realm, the early Govermments of the Fourth Republic provided
striking examples of positive delegations of competence to the
Executive to modify formal laws by decree or to derogate their
disposition. This technique was also applied through the law
of July 11, 1953, which granted special powers to the Govern-
ment to suspend or to postpone, from October 1, 1953 to January
1, 1955, the financial effect of all legislative dispositions
entailing expenditures by the State.* This primary technique
of enlarging the regulatory power cannot be considered novel
or original, for it was employed periodically throughout the

Third Republic, It is not outside the confines of Article 13

1France, Journal Officiel..., Lois et Décrets (September
25, 1948), pp. 9426-28. -

%y, a. Morange, "La réalisation de la réform fiscal par
voie r@glementaire," Recueil Dalloz, Chronique (1948), p. 177.

31bid.

4Rend Chapus, "La loi d'habilitation du 11 juillet 1953
et la question des décrets-lois,” Revue du Droit Public, LXIX,
P. 1005, .
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of the Constitution as it neither violates the hierarchy of
law nor delegates constitutionally-specified legislative com-
petence. The importance of this technique rests in its stature
as an unquestionable demonstration of the lack of substantive
and material restriction upon the transfer of competences by
Article 13 of the Constitution of October 27, 1946,

Second, there was observable in the 1946-1953 period a
" limited innovation in the methodology of the implementation
of the pouvoir réglementaire. Through this technique legisla-
~ tive grants were made to.the Executive to modify formal laws
by decree in circumstances in which the Pariiament did not act
itself before a specified date. For example, the law of Jan-
uary 8, 1951, which authorized a program of rearmament and
national defense expenditures, also provided in its Article 1,
Section II, that the Government present before February 15,
1951, a project of law designed to realize a 25-billion-franc
reduction in the national defense budget. This project was
to be discussed under the rules of urgency in the Legislature
and was to be promulgated into law by ﬁarch 15, 1951, 1If the
Legislature failed to pass or amend the project, the Government
itself was authorized to take the necessary steps required to
implement the intent of this law by means of decree to be
issued after the deadline of March 15, 1951,1 The grant to

Parliament of a period of grace in which to act positively is

1France, Journal Officiel..., Lois et Décrets (January 9,
1951), pp. 338-40,
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imaginative and novel, but such a procedure is in the same
epirit as previous enabling'iegislation. This procedure exhi-
bits skepticism concerning the ability of the Legislature to
undertake responsible action. It does no more than provide a
period of delay before substituting executive action for legis-
lative ineffectiveness. |

A third technique, that of the Government modifying formal
laws by decree in matters considered within the realm of the

regulatory power (maticres réglementaires par nature), finds

its source in the delegations to the Blum govermment in the
Third Republic. It was not utilized in the Fourth Republic
until August of 1948 when the government of André Marie con-
ferred upon the Minister of Finance and Economic Affairs, Paul
Reynaud, the responsibility of presenting to the Legislature a
project of law for economic and financial revitalization.

Faced with economic deterioration and the necessity of urgent
reform and reorganization, the Marie government sought, within
the framework of the Constitution, a means of acting quickly
and resolutely in a number of diverse areas. The result of
these plans was the request for the passage of what was to be-
come the law of August 17, 1948. This law was a statute--
brief in text but broad in scope--wherein the Parliament enabled
the Executive to proceed with independent discretion toward
reform in areas that were by nature within the regulatory com-
petence. With the exception of fiscal reforms,1 revitalization

was to be achieved by the Executive by decrees in areas which

1
Article 5 of the law of August 17, 1948, established
special procedure which falls unﬁgr category our of thig 4
enumeration,
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were by right within the scope of the pouvoir réglementaire;
As the basic text stated, "les textes ayant force de loi,
relatifs i ces matidres &numéres... seront réputés avoir sim-
plement valeur réglementaire quant au pouvoir du gouvernement
de les modifier."l

This categorizatlon of administrative authority by sub-
ject matter was unique to French constitutional processes, and
from the moment of introduction in the National Assembly a
deluge of criticism descended, questioning the legality of
such procedures., The Commission of Finance of the National
Assembly lay aside questions of illegality'in its consideration
of the bill on the basis that such allegations constituted
reflections of political opportunism designed to unjustly limit
the powers inherent in and required by the Executive,? This
defense was brushed aside in debate on the Assembly floor.,
The posing of the preliminary questionlled immediately to a
discussion of the constitutionality of the proposed legisla-
tion., The extreme-Left invoked Article 13 and proclaimed that
the Government was proposing decree legislation that was con-
demned in the Constitution and which was completely unacceptable

3

to the National Assembly.” On the other hand, the Government

1France, Journal Officiel..., lois et Décrets (August 18,
1948), pp. 8082-83,  See also, Pinto, pp. 51/-18.

2France, Journal Officiel,.., Assemblée Nationale, Docu-
ments, No. 5206, p. 91,

3France, Journal Officiel..., Assemblée Nationale, Débats
(August 9, 1948), pp. 5520-22,
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took the position that the question at point was one of admin-
istrative law and that essential legality was not invoived.
André Marie assured the deputies that the Government was just
as opposed to the re-introduction of the system of decree-laws
as was the National Assembly and that the intention of the
executive agency was only the "distinct establishment of the
respective domaines of the Parliament and Govermment, to sup-
press the confusion created by vagueness as to the boundaries
of the legislative power and the regulatory poﬁer, and to put
an end to the difficulties that one encounters in attempting
to distinguish between that which is in the domain of the
legislature and that which is in the jurisdiction of the Exec-
utive."l There is some question that the President of the
Council encouraged the recalcitrant members with this declara-
tion, For, if by "distinct establishment" he implied that it

was within the province of the pouvoir réglementaire to esta-

blish a distinct regimé by subject matter for the Executive,
then he certainly was tfeading heavily upon the tradition-
encrusted principle of the supremacy of the law. For, if there
exists a domain exclusive by subject for the regulatory power,
then this domain is outside the purvue of the law. In such an
instance, regulation is not subordinate to law, and the hier-
archy of laws is violated.

In opposition to the assurances of the President of the

Council, the eloquent René Capitant dramatically evoked the

libid., pp. 5525-26.
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spector of the ill-fated decree-~laws of the Third Republic and
developed a.meaningful argumént against "one of the causes of
our national defeat and the collapse of republican institu-
tions."! He vigorously condemned the concept that subject
matter is regulatofy by nature (ggtié;gs réglementaire par
nature): ". . . By the terminology that it employs, the Gov-
ermment gives the impression that it is possible to have . . .
areas of competence which are constitutionally reserved to the
regulatory power, and which, as a consequence, are forbidden
to the law (i.e., direct legislative competence) . . . "2 Law
énd ordinance afe déf$ﬁed by an established hierarchy of law,
rather than by any consideration of the subject matter with
which they deal. Ordinance (r2glement) is uniquely distinguished
by its subordination to the law (loi) and does not, indeed can-
not, possess an area of competence distinct from the law. Des-
pite the theoretical validity of Capitant's reasoning, the
fact remains that the entire history of French administrative
practice shows periodic modification of this principle. From
.time to time the Executive has modified statutory law by decree.
Article 13 apparently was not intended as an unequivocable gua-
rantee of the supremacy of law over decree. In this instance
it was felt that France required extended executive authority
and this authority was found in the development of an essen-
tially regulatory category of content. That this process

survived was due as much to the ineptness of the regular regime

libid., pp. 5566-68.
27bid., p. 5569.
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as to the merit of this or the other three categories disting-
uished in this analysis. In this instance, as is often the
fate of the opposition, they reasoned, pleaded, threatened,
cajoled, and invoked legality, but did not offer a suitable
alternative to the proposals under consideration, and therefore
failed to carry the day.

The debate in the Council of the Republic took on a more
political tenor than the legalistic discussions in the National
‘Assembly. This was indicated by the Communist Party spokesman,
Zyromski, who illuminated the significance of failure to pass
the Goverrnment bill:

If we refuse to give our approval to these regulatory

decrees, to these special powers, to these measures

which are called 'decree~laws'; then one must recog-

nize that one has taken a choice and that this choice

is not simply made for legal and . constitutional con-

siderations; that it is very clearly a choice that we

make to express our lack.of confidence in the govern-

ment presidedlover by Andr& Marie and which includes

Paul Reynaud.
Thus, a vote of confidence as we11 as the merits of the proposed
legislation was involved,

In the caldron from which political decisions emerge,
considerations of legal form, political supremacy, immediate
circumstance, traditional procedure, and pragmatism all vie for
prominence., The result is normally compromise. In this poli-
tical decision, the law of August 17, 1948, short-term accomo-
dation was achieved between the competing claims of tradition

and pragmatism, legality and political considerations,

lrrance, Journal Officiel..., Conseil de la 1a République,
Débats (August 12, 19555, P. 2319,
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The ultimate result was, in reality, compromise, innovation,
and evolution, ?or here we have the setting into motion of a
development which will lead to acceptance in 19581 of a sphere
of competence outside the purview of traditional French legal
practice. In August of 1948, the necessity of the moment over-
whelmed the ability of regular procedures to react with vita-
lity to the pressingproblems of the day. This inadequacy gave
impetus to the evolution of new procedures--partly borrowed
from the past yet distinctly modern because of their subtle yet
unique nuances--designed to provide the nation with the ade-
quate tools for competemt leadership. '

In view of the debatable validity of the concept mati8res
réglementaires par nature and the desire of the Govermment to
conceal what was alleged to be a recourse to the system of
decree legislation, the law of August 17, 1948, for economic
and financial reform was not constructed in a particularly
logical and clear-cut fashion. This rendered analysis quite
difficult; however, despite the lack of clarity in this piece
of legislation two approaches to the problem of reform can be
distinguished.z One series of procedure has the character of
parliamentary resolutions enjoining the Govermment to develop

concise plans for reform and to deposit these proposals with

Iarticle 34-37 of the Comstitution of October 4, 1958,
2pinto, pp. 520-21,
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the National Assembly before a specified date.l A second
series grants to the Governmment an enlarged regulatory compe-
tence in administrative, economic, and financial subject matter.
In all areas except that established By the special regime for
fiscal reform under Article 5 the law of August 17, 1948 res-
pected the established procedures for the exercise of the
pouvoir r€glementaire. Consequently, the t;vo disputed aspects
of the'law are (1) the validit& of the category mati@res régle-

mentgires par nature and (2) the acceptability of the extraor-

dinary competence made possible by the provisions of Article 5.
Article 6 provided that on the report of the Minister of

Finance and Economic Affairs and of other interested Ministers,

and after the advice of the Council of State,2 decrees could

3

be taken by the Council of Ministers™ which "abridge, modify,

1A general statute for nationalized enterprises before
December gl, 1948 (Article 2); for agricultural social security
before April 30, 1949 (Article 3); a plan for the modernization
of the Union Frangaise before January 1, 1949 (Article 4); a
statute for the Agence Frggiaise de Presse, for Havas-Publicité
and for the Soci€t& professionelle des presse, before December
31, 1948 (Article 8)., Ibid., p. 52T,"N£—Tote .

2Though accepting the advice of the Council of State, the
government of Andr€ Marie rejected the political amendment of
M. O'Cottereau which looked toward the creation of a consulta-
tive commission for fiscal reform comprised of interested Sec-
retaries of State, Councillors of the Republic, and Deputies of
the National Assembly. The President of the Council .of Minis-
ters emphasized the position of the Government that the exercise

of the ggggéggg%g_géélgﬁggggigg_was within the jurisdiction of
the Executive alone in his response. France, Journal Officiel,..,
Assemblée Nationale, Débats (August 9, 1948), p. 5621,

3A question was:raised‘as to the Execﬁtive approval nec-
essary for the implementation of these decrees. The original
solution was to conform to the traditional practice of signature
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or replace the laws in force"! in matters having for their
nature a regulatory charactef. In the economic realm the sub-
ject matter relevant to the competence of the regulatory power
as interpreted by Article 6 was quite broad: the organization,
transformation, or merging, as well as the rules of organiza-
tion for industrial or commercial public enterprises; the dir-
ection of the utilization of public resources; the allocation
of primary materials and industrial products; the establishment
of price and ecohomic controls; and the equalization of exchange--
all were considered essentially regulatory matters.2 But this
was by no means a blanket grant of authority to the Executive.,
True, Article 7 listed administrative reform as a matter rele-
vant to the regulatory competence; however, Article 1 circum-
scribed this competence by specifying that such reorganization
must have as its goal the rendering of a less costly and more
efficacious public service. It also forbade the writing of a

general statute for the civil service, for the general

by the President of the Republic, President of the Council, and
of the responsible Minister. However, to underline the excep-
tional nature of the procedure here followed, it should be
noted that a modification of this system evolved: non-obliga-
tory decrees required only the signature of the President of
the Council, the chief of the regulatory power (titulaire du
pouvoir réglementaire)--Article 47 of the Constitution., On

the other hand, the President of the Republic who presides over
the Council of Ministers (Article 32 of the Constitution) was
required to sign obligatory decrees. Pinto, p. 521, Note 3,

1France, Journal Officiel..., Lois et D&crets (August 18,
1948), p. 8083, .

2France, Journal Officiel..., Assemblée Nationale, D€bats
(August 9, 1948,’ PP. 35§I"§20 :
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organization of national defense, or for the armed forces.1
In the same manner, the fundamental regulation of radio, tele-
vision, and the press remained within the exclusive domain of
the law.2 On the other hand, Article 1 authorized the Govern-
ment to modify and to transfer credits which its reforms ren-
dered indispensable--this within the confines of the total
budget and before January 1, 1949,3 Yet, again, restriction
raised its head as the Goverrmment was requiréd, in each six-
month period, to submit to the scrutiny of the Legislature the
budgetary ramifications of its administrative and economic re-~
organizati.ono4
In the financial realm the Government was authorized to
regulate the issuance of Treasury loans, the securities market,
and to modify the financial position of the State by ciecree.5
Finally, under the unique procedures established by
Articlé 5, the Govermment, in order to ease the burden of the

economy, was empowered to undertake the necessary reduction

and limitation of import duties,6 to simplify the procedure for

1France, Journal Officiel,.., Lois et Décrets (August 18,
1948), p. 8083.

21pid,
31bid., pp. 8082-83,
41bid., p. 8082,
51bid., pp. 8082-83.
61bid,, p. 8083.
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collecting income taxes,l to remodel existent fiscal codes and
texts in order to reduce the multiplicity of taxes, to regulate
and normalize their rules of application, to siﬁpl:lfy the form-
alities required of the tarpayer as well as the govermmental
administrative agency, and to coordinate procedures for fiscal
control and litigation.z These modifying codes and texts were
to be attached td the financial budget for 1948 which was pres-
ented to the National Assembly on December 10, 1948, However,
these renovations did not require épec:l.f:l.c parlismentary ap-
proval before entering into effect. It was stipulated that if
there was no legislative action on the budget before January
1, 1949, the regulatory measures undertaken under Article 5
must go into force as of January 1, 1949, obligatorily. Such
decrees could be presented to Parliament after their effectua-
tion and this extraordinary competence could be overridden by
a negative opinion of the Legislature. Nevertheless, short of
a negative vote of the Legishture the regulations issued under
Article 5 stood without further approval; in fact, the silence
of the Legislature sufficed to substantiate the executory nature -
of decrees issued under this authority.3

Article 5 of the law of August 17, 1948, may be considered
an example of a fourth technique employed to expand the regula-
tory authority. This technique was characterized by the issuance

11pid.
21pid.

31bid, While the Govermment was opposed to all amend-
ments ‘which implied the necessity for a vote of Parliament
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of decrees in the modificat:lon of formal laws in instances in
which the specific and detailed content of the decree was known
to the Legislature. With this technique two distinct procedures
were poiuible. In one variation either the Govermment request-
ed the guthorization to implement by decree the text of a proj-
ect of law pending before the Legislature, or the legislature
enabled the Government to undertake such ant:horit:y” under its
own conpetence.l In a second variation the Govermment was
enabled to undertake the writing of decrees in a specified area
with the stipulation that such dec.rees would not enter into
force until incorporated into legislation to be presented to
the National Assembly. This was precisely the procedure fol-
lowed in the incorporation of the fiscal reforms decreed by
the Marie government on December 9, 1948, in the finance law
presented to the National Assembly one day later. This proce-

dure appears to be the most scrupulous of the four”analyzed;

before the entry into force of the fiscal codes allowed under
Article 5, it might be noted that in the preliminary consider-
ation of the law of August 17, 1948, the Assembly went contrary
to the wishes of the Govermment and adopted the amendment
Meunier which reguired parlismentary approval of fiscal codes
undertaken by ordinance. At the same time, this amendment
maintained t codes issued under Article 5 became executory
as of January 1, 1949, thus establishing a direct contradiction.
It was only after a question of confidence was posed before the
National Assembly that the Council of the Republic version,
carrying the original Governmental position, was adopted.

1This technique was employed by virtue of Article 2 of
the Pleven-Mayer project relative to social security. The
Govermment was empowered for a six-month ﬁi-:l.od to implement a
project of reform relative to "budget soc de la nation” and
to enact by decree a number of .measures concernimg diverse
defined and enumerated aspects of “rég:l.ne de la Sécurité sociale
et de 1'Assistance publique.” De Lsubad2re, p. 36.
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however, if the decrees were allowed to enter into force obli-
gatorily in instances in which the Legislature fails to act
before a specified date, it should be recognized that this .
technique could easily be moved outside the domain of restrict-
ed activity.

'~ In order to judge the validity of the charge of "appeal
to decree-laws" and to assess the impact of the law of‘Angust
17, 1948, on the evolution of the gguvdir réglementaire, it |
is necessary to recall the outstanding characteristics of the
system that developed under the Third Republic. As far as cir-
cumstance was concerned, instances in which governments turned
to the use of decree legislation were normally situations in
which the regular implements for political action were or ap-
peared to be incapable of offering adequate solutions to press-
ing problems in a number of divergent areas when such solutions
were or appeared to be indispensable.' In the Third Republic,

these decrees were considered actes administratif. They were

elaborated in the Council of Ministers and were subject to

the advice of the Council of State. Their intent was defined
by the laws which established them: administrative and economic
reform in 1924, 1926, andl1933; financial and economic reorgan-
ization in 1934, 1935, 1937, and 1938; and national defemse in
1939. Normally, they were required to be submitted to the
Chambers for ratification, but in practice quite often this
requirement was overlooked and enunciated decrees remained
valid and in effect unless otherwise abrogated by competent

legislative authority. The duration of delegations and extensions
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.of power to the Executive depended upon the length of the cur-
rent legislative session although for the most.part these
grants ran from two to six months. At the onset of sustained
crisis in the last years of the Third Republic, the length of
parliamentary sessions wés prolonged and consequently the dura-
tion of special decree authority was effectively extended.

It is apparent that the law of August 17, 1948, employed
many of the procedures used in earlier years. Certainly, the
circumstance which rendered this bill necessary was very simi-
lar to that which in the past was used as justification for
recourske to decree legislation: economic and financial crisis
so grave and severe that ordered society could not depend upon
unstable parliamentary coalitions for the promulgation of the
necessary reforms, In the second place, ordinances taken under
this law had the appéarance of decree-laws as they have the
facility of modifying anterior legislation (dispositions en
vigueur),1 and, again as in the case of decree-laws, the statu-
tory inétruments establishing this authority specified the

intent of the envisioned ordinances. Thirdly, an overwhelming

consistency was continually apparent in a comparison of tradi-

tional decree-law procedure and the procedure followed in the

ltwo earlier examples are pertinent: before the accept-
ance of the Constitution of 1946, the Govermment was authorized
to modify certain dispositions having the force of law--the law
of February 8, 1946, and the law of October 7, 1946, concerning
the organization of local assemblies in the overseas territories.
Also, after the effectuation of the Constitution, the law of
September 20, 1947, on the status of Algeria enabled the )
Algerian Assembly to "complete or modify for adaptation to their
local circumstances, the laws passed between the entry into
force of the Constitution of 1946 and the promulgation of the

present law."
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enunciation and implementation of the law of August 17, 1943--
in all cases, whether politically ab}e to exercise its compe-
tence or not, the Parliament remained the ultimate legal authér-
ity.

On the other hand, certain incomsistencies may be noticed.
In the Third and Fourth Republics, decree-laws were undertaken
in Council of Ministers after consultation with the Council of
State. But whereas, in the case of decree-laws, deposit with
Parliament was not necessarily required, in the case of the
law of August 17, 1948, even the special ordinances issued
under Article 5 were required to be deposited with the Assembly
twenty or more days before their entrance into forcé. This,
theoretically, permitted parliamentary control although we are
already aware that if the Legislature refused to act, these
decrees went into force obligatorily. Also, the new law failed
to employ the limitation traditional to earlier practice--that
succeeding Governments may not require of the Legislature the
renewal of enabling authority. This did not seem to be a hind-
rance as the National Assembly remained firm and refused amend-
ments attributing continued competeﬁce to succeeding govern-
ments .t Nevertheless, despite these differences between the
classic system of decree-laws and the decrees authorized by
the law of August 17, 1948, one comes inevitably to the con-
clusion that this law marks the returr. of the regime of dele-

gated legislation to French political life. Clearly, the out-

lFrance, Journal Officiel..., Assemblée Nationale, Débats
(August 9, 1948), pp. 5~
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Standing innovation of this iegislation was the introduction
of the concept of the existence of'subject matter which is
regulatory by nature. To be sure, this notion was quite novel;
indeed, it should be recognized as contrary to any previous |
practice and absolutely foreign to the established system of
constitutional law. Neither the Constitution of October 27,
1946, nor any other fundamental document to this time had ever
recognized a sphere of competence (coggé%ence naturelle) res-
erved explicitly to the Executive authority. Had not the Con-
stitution consecrated ,the revolutionary principle of the supre-

1 in its declaration that "National sovereignty

macy of the law
belongs to the French people . . . The people may exercise it
in constitutional matters by the vote of their représenta-
tives o « o n and assured its execution by the stipulation
that the President of the Council of Ministers "shall insure
the execution of the laws."3 Yet, the concept matiSres régle-
mentaires par nature was established and was to become an
integral part of the French legal system. To be sure, at this
point this cétegory was not carried to its logical conclusion,
The Government did not attempt to establish a definable and
standardized category of competence., Indeed, the President of

the Council of Ministers was most anxious to assure the National

. lconstitution of 1791: "Il n'y pas en France d!autorité
supérieure a celle de la loi.".

gArticle 3 of the Constitution of October 27, 1946.

Lionel H, Laing et al., Source Book in European Government, p. 98.

3Artic1e 47 of the Constitution of October 27, 1946,
Ibid., p. 104.
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Assembly that there was no intent on the part of the Govern-
ment to define‘arbitrarily the boundaries of Executive and
Legislative com.peténces.1 In practical terms, the enumeration
of topics listed in Article 7 of the law of Augﬁst 17, 1948,
was not conducive to the extraction of any sort of general rule
upon which standardization could be based. In fact, the only
real possibility was the category of public service.2 However,
if this area were to be considered precisely within the confines
of matidres réglementaires par nature, it would follow that the
other enumerated spheres, for example, the establishment of
price and economic controls, and the ordering of the utiliza-
tion of energy and the conditions for the distribution of

3

primary materials and industrial products,” must also be con-

sidered part of this comp&tence naturelle. Though possible in

1Andre Marie, President of the Council of Ministers, in-
formed the National Assembly: "En effet en vue de rétablir,
dans leurs attributions propres.le 1l8gislatif et 1l'exécutif,
le Gouvernement aurait pu demander au Parliament de renouncer,
d'une manidre générale a telle matiére qui serait traditionalle-
ment ou organiquement du domaine réglementaire. Il ne 1l'a pas
fait... Nous allons plus loin. Nous vous demandons de délimiter
vous-méme, bien entendu, les domaines dans lesquels le pouvoir
réglementaire s'exercera d'aprés le nouvel aménagement propose,"”
France, Journal Officiel..., Assemblée Nationale, Débats .

gArticle 6 of the law of August 17, 1948 stipulated that

on the date of the promulgation of the present law in subject
matter having by its nature a regulatory character, as deter-
mined by Article 7 following, "... pour abroger, modifier ou
remplacer les dispositions en vigueur," decrees might be taken
in the Council of Ministers after the advice of the Council of
State, Article 7 in its enumeration of subject matter relevant
to the regulatory competence listed the "Organisation, suppres-
sion, transformation, fusion, régles de fonctionnement et con-
trole de l'ensemble des services de 1l'Etat...” France, Journal
Officiel..., Lois et Décrets (August 18, 1948), p. 8083,

3Ibid,
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form, this would appear to be impossible in practice as thése
economic reforms had as their objective the modification of
parliamentary dispositions by delegated legislation rather than
the establishment of a distinct material Executive competence.
Moreover, such a category of standardization would require ex-
tensive powers of initiative and decision within this area on
a permanent basis, and the Government made no attempt at this
time to establish such authority. At the same time, the lLegis-
lature did not limit itself from interposing its power in these
areas in the future and, therefore, the possibility remained
that the legislative agency could intervene at its discretion
to reduce or to destroy this donain.l We conclude, then, that
this lew marked the establishment of the concept of domain -
mptieres réglementaires par ngture. A domain with identifiable
content insofar as the law of August 17, 1948 extended, but
without standardization in the hierarchy of French law. One
can be sure that the ultimate effect of this direct affront
ﬁo the supremacy of the law was not clearly foreseen in the
summer of 1948, Its vagueness awaited specification: its fur-
ther application awaited the demands of crisis.

Such a crisis arose in the early summer of 1953 when the
Laniel government, faced with a severe balance of payments def-
icit and a budgetary imbalance of some 733 billion franmcs,
requested and received from the National Assembly delegations
of competence that had since 1948 been successively denied to

ISugra.,p. 149,
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the Mayer, Reynaud, Mendés-France, Bidault, and Marie regimes.
The passage of the Governmental project of July 2, 1953, which
became the law of July 11, 1953, extended the Application of
the law of August 17, 1948, but while enumerating specific sub-
ject matter as within the material competence of the regulatory
power1 failed to make a further contribution tbward the esta-

blishment of a definable category compétence naturelle.? This

concept was not to come to full fruition until the writing of
the Constitution of the Fifth Republiq.3 |
From this point forward, one could say without fear of
being inaccﬁrate that the brocess of decree legislation which
evolved into a primary process for governmental action in the
Third Republic had been transmitted in its full scope without
limitative refinement to the Fourth Republic. Vafying nuances

and innovations had been added, to be éure, but essentially

1ty 1organisation administrative des services de la jus-~
tice et des forces armfes; 1l'organisation, le fonctionmement
‘et le contr@le des sociftés ou organismes frangcais dont les
collectivités;...Les regles générales applicables 3 1'avance-
ment des personnels civils et militaires; les limites d'dge
des personnels civils et militaires, des agents des adminis-
trations...Les régles concernant la responsabilité des compa-
tables publics et les obligations administratives des ordon-
nateurs; Les conditions d'emission des emprunts des departe-
ments, communes et établissements public." René Chapus, "La
loi d'habilitation du 11 juillet 1953 et la question des
décrets-lois," Revue du Droit Public, Vol. 69 (1953), p. 1005.

2Sugra., p. 138.

3see Articles 34-37 of the Constitution of the Fifth
Republic. Peter Campbell and Brian Chapman, The Comstitution

of the Fifth Republic: Translation and Commentary (Oxford:
Basil Blackwell, 1958), pp. 27-29.
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the process of decree legislation upon which France staked her
life in 1939 and 1940 had re-emerged by the summer of 1953 and
was again available with all its implications to the Governmment
in power. Granted that the Legislature must open the door to
this plenitude of power, the significant fact was that the
system was available. ' |

.Law, in the traditional sense, remained superior to ordi-
nance., It appeared that when faced wi.{th crisis for which the
regular legislative processes were inadequate, French govern- -
ments were once again moving toward the employment of arbitrary
and relatively unrestricted procedures. To be sure, experience
and necessity dictated the delegation of competence to the
Executive in emergency situations--but within what limits, for
'whnt period of time, and within what scope? France desperately
needed a clearly defined program for the eipaﬁaion of the regu-
latory power within explicitly defined content, area, and time
limitations. Evolution between 1945 and 1953, unfortunately,
offered little more than variations upon the traditional pat-
terns established in the Third Republic: (1) authority to
modify formal law when Parlisment failed to take action within
a specified period of time; (2)authority to modify formal laws
within a specified period of time and for specified purposes;
(3) authority to modify formal laws in instances in which the
ﬁrépgaed ordinances have been considered by the Legislature;
and (4) authority for the Govermment to modify formal laws by
decree in matters within the mateﬁal competence of the regula-
tory power, Only the last provided a positive step toward the
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solution'of the dichotomy of legislativé sovereignty employed
by an ineffective and often immobile Legislature and of Execu-
tive discretion applied without broadly accepted legitimacy in
lieu of parliamentary action, However, it (matidres réglemen-
taire par nature) was employed with specifically limited content
as specified by a particular law rather than as a category of
subject'natter explicit in content and permanently available
to the holder of the regulatory power., Vagueness, limited
content, and profound disagreement in the National Assembly con-
cerning the legitimacy of this procedure--all contributed to
the nullification of its positive attributes.

France was not able to create a stable government for
herself in the Fourth Republic, She had not produced a broad
fundamental consensus about the objectives of French society
and the nature of French govermment. Without such an agreement
any constitutional structure is shaky at best. Framce, the
Nation, was one thing: France, the State, was aﬁo:her. The
two were not accepted'as'concentric in the minds of many Fremch-
men. The Army was fervently loyal to France but not neceisarily
to the republican govermment of France. In the mid-1950's
_treason was in the air. Government after Government strove
mightily to solve pressing economic, social, and colonial prob-
lems without success. Political France cast about for proce-
dures adeqﬁate to the times and found in the expanded pouvoir
régle-agtaiie a useful but limited technique. Mew approaches
were sought. They were found. They were ingemious, But they
failed to sustain the State. In the long run sustenance can only

be found in agreement and vigofous action based upon agreement,



CHAPTER VII
THE STATE OF EMERGENCY AND THE LOI-CADRE

The outbreak in November, 1954 of violence in Algeria
underlined the inadequacy of exceptional procedures as they
had evolved in French administrative practice and provided
rationale for the immediate implementation of new departures.
The Mendés-France cabinet considered requesting emergency
powers to expedite a firm reaction to this insurrection, but
this regime did not remain in power for a sufficient period
of time to be able to initiate a coherent Algezrian program.
It remained for the succeeding Faure government to demand the
invocation of exceptional institutions in Algeria.

In April, 1955 the Parliament acceded to the demands of
the Faure government and legalized the implementation of new

emergency techniques--the state of emergency (état d'urgence).

This innovation expanded the French crisis arsenal. In a
single step France added an overt civil exceptional authority
to the traditional and accepted procedures of the state of
siege and the expansion of the normal executive regulatoiy
authority.

The Government described the state of emergency as a
regime intermediary between regular common law procedures and

160
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the state of siege in which civil powers are transfered to-
the military agency.1 As envisioned by the Faure cabinet,
this institution was designed to provide an érea of discre-~
tionary competence available to the Govermnment in response to
threats to the public order in instances in which the criterion
for the establishment of the state of siege cannot be satis-
fied or in which the application of this predominantly mili-
tary regime would be either inappropriate or inconvenient.
It was asserted that the state of emergency corresponded to the
nature of things., Faure felt that from time to time modern
society required the intervention of exceptional authority of
a civil nature, and that it was preferable to legislate in a
general manner in a period of relative calm than to arrive at
crisis situations unprepared to deal effectively with serious
threats to the public order, The Government concluded that it
was far more appropriate to pass general legislatioh in the
calm of regular circumstance than to depend upon special legis-
lation passed under the duress of immediate danger. The mérits'
of this argument are compelling; however, it is to be doubted
that the statute establishing the state of emergency was passed
in a period of relative calm or that the principal intent of
the parliamentarians was to create a "framework law" applicable
to all potential circumstance. This éxceptional 1egislation,

as all such pronouncements in modern France,2 was conceived in

1France, Journal Officiel..., Assemblée Nationale, Debats
(March 30, 1955), p. 21

2The law of August 9, 1849, regulating the application of
the state of siege was impregnated by memories of the collapse
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response to a specific problem, and in this instance the situa-
tion had the disadvantage of being outside the Metropole. Con-
trary to the elaborate analysis of the rapporteur of the Com-
mittee of the Interior of the National Assembly, the state of
emergency was conceived by the Faure govermment as a measure
spécifiquement algérienne.l It was a measure designed to pro-
vide the tools to deal with a particular problem~-the mainten-
ance of order in Algeria--that it was applied to France herself
in May of 1958 and influenced the Constitution of the Fifth
Republic is only testament to the implication of such legis-
lation,

In formal terms the state of emergency (&tat d'urgence)
is a legal regime (situation légal) designed to make excep- |
tional powers available to the administration within the bound-
aries of the law. Nevertheless, in a legal society which ad-
heres to the principle of the plenitude of parliamentary com-

petence by virtue of its position as the repository of national

of the July Monarchy and by the demise of the Charter of 1830,
Certainly, the commendable performance of General Covaignac in
the administration of the "commissioned dictatorship" of June
24, 1848, influenced the willingness of legislators to insert a
provision providing for the state of siege in the Constitution
of November 4, 1848, As we know, the August 9 law establishing
the state of siege was the direct result of this provision. 1In
the same manner, the law of April 3,1878, which modified the
1849 law and established new procedures for the organization of
the state of siege, was enacted by deputies who knew the commune
and had a first-hand awareness of both the excesses of unres-
tricted executive authority and the implications of inadequate
executive power in crisis situations. In the same way, the law
of April 3, 1955, instituting the state of emergency, is insepa-
rable from the events in Algeria. '

1France, Journal Officiel..., Assemblée Nationale, D€bats
(March 30, 1955), p. 2130.
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sovereignty, this regime is justly considered an exceptional
law (loi d'exception), as it permits the administration to move
outside its normal realm of competence, Like the state of
siege, it presents itself as.a conciliation between exceptional
necessities required.in the defense of order and the fundamental
rights of the citizens of the state.l For practical purposes,
it is a statement of the Government's desire to refrain from
having recourse to the state of siege.

The application of extreme measures to defend the public
order is not new to legal practice in France. The notion of
"{mminent peril" is well known to French administrative law
and has often been used as the juséification for arbitrary
police practices by the Council of State. In the case of the
state of emergency, the appeal to imminent danger to the pub-
lic order takes on expanded dimension and significance. For
this exceptional procedure, though reserving the declaration
of the regime to the legislative authority, allocates absolute
discretion to the administration for determining the applica-
tion of the institution--that is, the degree to which the pub-
lic order is in danger and the proper legal methods to be em~
ployed in the solution of the problem. On the surface the
regine would not appear to be beyond the control of the Legis-
lature, for, after all, Parliament is sovereign. It can_nodi-

fy at any moment the conditions for the establishnent of the

1Roland Drago, "L!Etat d'urgence (1ois des 3 avril et 7
aolt 1955) et les liberties publique, Revue du Droit delic,
Iam. ppo 672"'730 .
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state of emergency. Nevertheless, experience indicates that
in such matters as these the Legislature tends to exhibit a
reluctance to modify established emergency legislation, even
though assuredly it has the authority to do so., The continua-
tion of the state of siege through the great diversity of
regimes since 1849, with only one modification--that of 1878--
is testimony to this tendency. A more compelling argument,
however, éan be built around a recognition of the reality of
_ the relationship between emergency legislation and the Legis-
lature., The attempt to create permanent emergency institutions
is predicated upon an awareness of the need for positive ex-
ceptional procedures in a time of crisis. Such procedures are
normally employed in situations in which the regular regime |
of policy formation and application is reg#rded as being in-
capable of dealing conclusively with the problem at hand., 1In
such situations it would not be reasonable to expect that a
Parliament which has turned to the exceptional in an effort
to defend the established order of society would have the for-
titude, ability, or capacity to serve as an effective check
upon the application of such procedures. 4 |

The law of April 3, 1955 is a most unusual document.
In one piece of legislation it specifies the area in which the
regime may be applied;1 defines the procedures available and

1In the terms specified in Article 1 of the law of April
3, 1955, the state of emergency may be declared "in all or in
part of the metropolitan territory, in Algeria, or in the
overseas departments.” France, Journal Officiel..., lois et
Décrets (April 7, 1955), p. 3479. A
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‘the limitations required; and implements the 'regi.-e in a sel-
ected area.l Thus, contrary to regular legislative practice,
a general and broadly applicable procedure and its specific
ipplicat:ion to a particular area was debated and implemented
in a single legislative enactment.,

The state of emergency was declared for all the territory
of Algeria. It is noteworthy that the National Assembly was
not willing to curtail the area of declaration of the state of
emergency in Algeria. It paid little attention to the amend-
ment initiated by the Moslem deputy Benjelloul, which called
for the limitation of the area of declaration to the Aures
Mountains which had been the area in which most of the diffic-
ulty had occurred, It is clear that from the outset the Legis-
lature was willing to extend the exceptional competence of the
Govermment to rather broad areas so long as it retained an ul-
timate check upon application in terms of political responsibi-
lity. |

The state éf emergency was viewed with much concern,

Many felt that it would result ultimately in a more authorita-
rian regime than was fou:l.ble under the state of siege. In
the debate on the law of April 3, 1955, both Moslem and Left-
wing delegates protested vehemently against what they consi-
dered to be the granting of exceptional authority without ade-
quate provisions for defense of individual rights. The Commun-
ist deputy, Rosan Girard, personifies this opposition. Girard

. 1larticle 15 of the law of April 3, 1955 states that: "The
state of emergency is declared in the territory of Algeria for

a period of six months." Ibid., p. 3480.
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insisted’that this new regime would be more arbitrary than the
state of siege, because it departmentalized application and,
therefore, was less susceptible to parliamentary oversight.
Girard and his cohorts were particularly dubious about the dis-
tinction between the declaration (déclaré) of the state of emer-
gency and the application (appliquer) of the regime., It was
their contention that the guarantees implicit in the initial
stage of the declaration were not carried over to the critical
stage of application. Consequently, in the view of these cri-
tics, the potentiality for abuse was greater in an unrestricted
executive aﬁpliéation of exceptional procedures under the state
of emergeﬁcy than under specific delegations'to the military in
the implementation of the state of siege. However, a chparison
of the application and effect of the two regimes will demons-
trate that the initial form of the state of emergency was based
upon delegations as clear-cut and defined as those employed as
justification for the state of siege; and one would expect that
the civil authority would be less arbitrary in the application
of restraints than the military would be.

At this point a comparison between the provisions of the
law of 1878 regulating the organization of the state of siege
and the statute establishing the state of emergency becomes
relevant, The law of April 3, 1878 stipulated that:

Only a law can declare the state of siege.
This law will designate the communes, arrondissements,

1France Journgl Officiel..., Assemblée N tionale, Debats
(March 31, 19555, P. 2217.
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and departments to which it is to apply. It will
fix the period of its duration.

At the expiration of this period the state of siege
ceases,automatically, unless a new law shall pro-
long its effects.,

2. In the event the Chambers are adjourned, the

President of the Republic can declare the state of
siege, on the advice of the Council of Ministers;

?ut then the Chambers meet automatically two days
ater, ’

3. In the event the Chamber of Deputies is dissolved,
and until elections shall have been entirely com-
pleted, the state of siege cannot, even provision-
ally, be declared by the President of the Republic,

Nevertheless, in the event of foreign war, the
President, on the advice of the Council of Ministers,
can declare the state of siege in the territories
menaced by the enemy, on the condition that he
convoke the electoral colleges and reassemble the
Chambers in the shortest possible delay.

4, 1In the event that communications with Algeria

~ are interrupted, the governor can declare all or
part of Algeria in a state of siege, under the con-
ditions of this law. %

5. In the occasions foreseen by Articles 1 and 2,
the Chambers, as soon as they shall have reassembled,
shall maintain or lift the state of siege. In the
event of disagreement between fhem, the state of
siege is lifted automatically.

In this same spirit, the law of April 3, 1955 provided

that there was no way to declare a state of emergency except

by law;2 that this law established the duration of the state

of emergency and that it might not be prolonged except by a

new law;3 and that in the case of dissolution of the National

1Rossiter, p. 82.
2France, Journal Officiel..., lois et Décrets (April 7,

1955)’ po 34790

31bid.
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Assembly, the law that had established the state of emergency
- was to be abrogated ggbglg;g,gggggbl If a government resigned
or there was a vacancy in the presidency of the Council of
Ministers, the incoming government was required to ask Parlia-
ment for confirmation of the state of emergency within fifteen
- days, counted from the day in which the govermment received the
confidence of the National Assembly.2 The basic distinction,
and the one referred to by Rosan Girard,3 rests upon the re-
quirement of the state of siege that the "law will designate
the communes, arrondissements, and departﬁents to whicﬁ it is
to apply"4 and the state of emergency specification that dec-
laration will be made by law, but that after the broad imple-
mentation of the regime, the determination of the districts
and the are#s within the districts to which the state of emer-
gency will apply is within the competence of the Executive
lratherlthaﬁ the Legislatqre.s

This dispatity of method which might be considered a
distinction between legislative application and administrative
application is ﬁof unrealistic. The proper role of the Legis-
lature in modern society is not and cannot be an intimate

direction of affairs concerned with the minutiae pf application

11pid,

21bid,

3Su2ra., PP. 165-66.

4Rogsiter, p. 82. Supra., pp. 166-67.

SFrance, Journal Officiel..., Lois et DEcrets (April 7,
1955), p. 3479. :
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but, rather, must be a broad oversight concerning itself with
appropriate objectives and methods, In crisis situations the
objective of legislative policy must be the establishment of
clear-cut delegations to responsible authority within defined
limits of competence and for specified periods of application.
Anything more or anything less will tend to destroy the conti-
nuity of policy formulation and application so importint in
periods of stress.

Viable exceptional government demands a forthright des-
cription and ﬁnderstanding of competences, The bankruptcy of
make~shift arrangements in parliamentary-governmental relations
is nowhere better documented than in France's own history dur-
ing the 1914-1916 period, As Jere Clemons King wrote in her
description of this period: |

The a priori method of regulating policy and strategy
by usfgnﬁg the political ends of war to the civi-
lian power, and forciable achievement of those
aims to the military had been sbandoned in actual
practice, The military at first invaded the govern-
ment's sphere. Then Parlisment encroached upon the
pover of the government and the command, and fimally
the government, under Clemenceau, became the dominant
factor, This shift in power from the command to
. Parlisment to government was quite unforeseen, but
almost inescapable in the circumstances. Pragmatic
testing, blind groping, and trial and error took the
place of any rule of thumb fortnla laid down for
separate spheres of authority.
The clarification of legislative-executive-military responsibi-
lities was desirable in 1914; it was desirable in 1940; and it

was desirable in 1955 as it is today. The contribution of the

1jere Clemons King, Generals snd Politicigns (Berkeley:
University of California Press, 1951), p. . - )
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state of emergency to this objective can only be answered

after further analysis.
; Since the state of emergency, at least according to the
Faure govermment, was conceived as a moderate device applicable
to modern circumstance and a device less authoritarian than the
state of siege, it does not seem inappropriate that Parliament
should delegate competence for the application of such an ins-
titution to a politically responsible govermi.lt.u To be sure,
abuse was possible, even probable, in a situation of stress.,
But ‘such is always the case in crisis. If respect for the rule
of law is lost, if those in authority (whether military or civi-
lian), seek mai:t:d.nable ends through violent means and refuse
to enter into constmctiveAco-pronise; then the result at best
can be abuse, At worst it will be anarchy.

In summation, the procedures for the declaration and ap-
plication of the state of emergency were nothing more than an
enunciation in practical terms of the distinction between loi
formelle and loi _rg;l:&r::l.ellq1 as recognized by the emerging
interpretation of Art:l.cie 13, The state of emergency is with-
in the formal competence of the i..eg:l.alature and therefore must
be dealt with by the passage of 1eg:l.s‘1at::|.on (law of April 3,
1955). However, substantial delegations of the material con-
tent of this legislative co-petencé may be extended to the
Executive for elaboration by decree., (Article 2 of the law of
April 3, 1955: *... In the limits of its declaration, the

]'suerso, ppo 131‘34.
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zones where the state of emergency will be gpplied are to be
established by decree taken in Council of Ministers on the
report of the Minister of the Interior.") The legalistic
standard, then, is one of form rather than content. It is
dangerous but no more illegal than the laws of 1948 and 1953,

As in the case of the organization of the two exceptional
regimes, there are certain comparisons which can be made which
serve to elaborate and set in perspective the effects of the
state of emergency. First of all, it should be noted that the
statute regulating the effects of the state of siegel stressed
the continuation of normal guarantees of constitutional rights
except in 1ll¢ll000’in which they were suspended by law in
defense of the constitutional order. The law of Ap:il 3, 1955,
establishing the state of emergency, did not contain a similar
provision, but it would not be amiss to presume that, in view
of the enphasis placed upon legality by the state of emergency,
such a limitation was, by definition, understood.

The political state of siege, to which the state of emer-
genéy is most comparable, permitted three types of consequences:
(1) the military authority is partially or tbtally invested '
with the police power normally exercised by the civil author-
ity; (2) the iagular povers are reinforced by the simultaneous
operation of the military authority, the two powers complement
each other in situations in which the totality of civil compe-~
tence is not transferred to the military; (3) niliéary tribunals

larticle 11 of the law of August 9, 1849. Rossiter, p. 82,
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;ré allowed to sit in judgment of nommilitary offenders whose
actions threaten the security of the state., Clearly, the prin-
ciple upon which the political state of siege was based was the
transference of civilian competence to the military authority.
As designed and presented by the Faure government, the state
of emergency was to be quite different, In the state of emer-
gency, the method was to be the extension and trmmsformation
of competences within the scope of the civilian authority. The
objectives, nonetheless, were the same--the assurance of the
order of established society.

As a result of Article 15 of the law of April 3, 1955,
the state of emergency was declared in the three departments
of Algier, Oran, and Constantine, under their respective Pre-
fectl as well as in the territories of the South under the
direct supervision of the Governor-General. As a direct con-
sequence of the declaration, the departmental civil authorities
were granted the competence to: (1) prohibit the movement of
people and vehicles in the areas and during the hours prescribed
by the prefectorial grrété, (2) institute zones of protection

liphe principal arm of the Government at the grass roots
of the policy process is the Prefect fet), a high civil serv-
ant, employed by the Ministry of the Interior, who resides in
the main town of each _d_égg_%g{_. It.is he who is ultimately
responsible for all aspects of local government and the execu-
tion of national policies locally. though elected departmen-
tal councils (conseils génér and township and municipal
councils (conseils i do exist, the serious decisions
of local government policy are made by the Prefect in consulta-
tion with his ministry or snother Paris guthority.” Samuel H,
Beer and Adam B, Ulam (eds.), Patterns of Govermment (2ad, ed.
rev.; New York: Random House, s PPe ~-20, .
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and security, and (3) to prohibit within these areas of secu-
rity the right of domicile to all persons who seek to inter-
fere with the normal operation of the public powers.l

The authority to prohibit the movement of persons and
vehicles is not new to modern Framce. The regular police
authority retains the implicit right to prohibit such circula-
tion., This power is normally vested in the mayor of a commune
or in the departmental prefect when circumstance demands such
restriction in a number of communes or in the entirety of a
department, This is not to say that the Council of State has
accepted a general and permanent prohibition of this type to
be legal, for this is not the case. It has only accepted this
gsort of arbitrary restriction in situations which may be legi-
timately considered to be exceptional., Therefore, in order to
guarantee the complete applicability of such authority during
the declaration of the state of emergency, it was necessary
to include this grant of authority in Article 5, Section 1, of
the law of April 3, 1955. It can be well argued that its
implementation constitutes gfave incumbrances upon the prin-
ciple of the free movement of citizens (liberté d'aller et
venir) and makes possible the application of a curfew, a device

l1gee the %F_é of the j)refect of Constantime of April
17, 1955, fixing conditions for the movement of persons and
vehicles in the arrondissement of Batna and in the commune of

Tebessa. (Journal Officlel..., lois et Décrets, May 3, 1955.)
See also the tes o prefect of Alger of May 5 and 6, .
1955, establishing the conditions of movement in arrondisse-

mant of d'Awmale and of Tizi-Ouzou, (Jourmal Officiel. s, IDIE
t Décrets, May 10, 1955.) L )
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not mentioned by name in the law but which is, nevertheless,
the operative method of the prohibitions prescribed.

The authority to institute zones of protection and secu-~
rity, on the contrary, is not an elaboration of competence im-
plicitly available under regular procedure. It is entirely an
exceptional grant which does not proceed from any extension
of common law practices. The institution of these "zones"
facilitate necessary extensions of civil authority,‘comprising
not only the prohibition of domicile (Article 5) and the as-
signment of residence (Article 6) but also the imposition of
punitive measures (Article 13). |

The third procedure, the prohibition of domicile, is
also an exceptional measure which may be implemented over the
totality of the area of the déclargtion of the state of emer-
gency which, in this instance, was the entirety of Algeria.
All persons "suspected of impeding the functioning of the pub-
lic powers"liwere subject to the deprivation of the right of
domicile in Algeria--the consequence was the institution of
the authority of the Government to deport "suspected” insur-
rectionists., Legal recourse was available to those so charged
but it was necessarily after the fact.

In addition to the implications of the déclaration of
the state of emergency, Articles 6 and 8 of the law of April
3, 1955, provided extensions of authority as the result of the

lFrance, Journgl Officiel,.., Assemblée Nationale, Debats
(March 31, 19555, P. 2217, See also, Drago, P. 682,
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application (appliquer) of the exceptional regime to a parti-
cular area.vithin the scope of the parliamentary declaration.
This application was considered the legal basis for the regu-
lation of the use of public places, the holding of public
meetings, the suspension of elections, and the reorganization
of civil and military powers within the area of application.
Furthermore, if the application was described as aggravé,
certain other exceptional measures became available: specific-
ally, residences could be searched by day or night; and the
press, radio, motion pictures, and the legitimate theater were
subject to censorship., When one adds the authority granted
under (1) the parlismentary déclaration of the state of emer-
gency;‘(i) the governmental application (appliquer) of the
regime to a particular area within the séope of the declara-
tion; and (3) the implications of the state of emergency ag-
gravé, it is immediately apparent that, when fully applied,
the state of emergency brings to bear under civilian tutelage
a coterie of exceptional powers not greatly different in scope
from those supplied in Article 9 of the law of August 9, 1849,1
which details the effect of the state of siege.

larticle 9 of the law of August 9, 1849: "The military
authority has the power: (1) to conduct searches.by day or
night in the homes of citizens; (2) to deport liberated con-
victs and persons who do not have residence in the areas placed
under the state of siege; (3) to diract the surrender of arms
and munitions, and to proceed to search for and remove them;
(4) to forbid publications and meetings which it judges to be
of a nature to incite or to sustain disorder.” Rossiter, p. 83.
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Nevertheless, in its original design the state of emer-
gency was conceived to be something quite different. Under
the state of emergency in its extreme instance, &tat d'urgemce
rgvé, competence remained with the Minister of the Imterior
and the Governor~General. This authority could be delegated,
but the recipient was an appropriate civil servant rather than
a military commander. In the case of the discretiomary over-
sight of domicile (assignation & résidence), the competence to
(ssign acceptable i)laces of residence to individuals whose ac-

tivities were adjudged to be dangerous to the public order was
delegated to a Director and Assistant Director of Security ap-
pointed by the Minister of Interior.,

Responsibility for the control of public meetings and
the management of the use of public places rested in actual
practice with the appropriate prefect or his delegee. All
meetings, entertaimments, and sgmusements which caused the gather-
ing of people came under this tutelage, and while such controls
vere rather standard in normal times as extensions of the civil
authority to regulate traffic, in exceptional times the autoc-
ratic use of this authority was, on the one hand, necessary to
the preservation of order and, on the other, distinctly detri-
mental to public liberties. There was so much concern over
the latter problem that the primary application of these prov-
isions was held up until after the May, 1955 electionms.

In this same vein it should be noted that the regime
aggravé had a significant effect upon the election process
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(€lections partielles). An amendment to suspend elections
sponsored by the depuﬁies Gautier and Ballanger was defeated
in the debate of March 31, 1955, and it was understood at that
time that the state of emergency would cease during election
time, The unreality of this position was quickly realized, .
and in the law of August 7, 1955, it was determined that
"6lections partielles are suspended in the zones where the
state of emergency is applied."l It was not practical to
rembve exceptibnal procedures &uring an election period and
then to reapply them. This would disrupt the continuity of
the imposition of an extraordinary regime as well as remove
factors necessary to the maintenance of order at a.time when
maximum stability was most desirable. As elections could not
be held properly during an excep;ional regime, the National
Assembly had no alternative but to suspend élections and recog-
nize that they could not be held in areas in which the state
of emergency had been declared and applied.

The €tat d'urgence aggravé, in the tradition of the stafe
of siege, provided two further exceptional measﬁres: searches
of individual domiciles by day or by night and censure of the
means of communications.? The governmental project providing
for this civil authority made this competence applicable to
all territory to which the state of emergency had been applied.

Searches could be ordered by the regular civil authorities (as

1France, Joutngl Officiel..., Lois et Décrets (August 14,
1955), p. 8171, "

21pid. (August 7, 1955), p. 3480.
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established in Article 8 of the law of April 3, 1955).1 Con-
sequently, the regular civil authorities were enabled to make
searches and seizures at any hou:, in any place within the zone
established under the state of emergency. Thus, for the first
time such authority was conferred upon civilian authority. It
had been possible for military authorities to expedite this
competence under Article 9 of the law of August 9, 1849,2 but
until April 3, 1955, civil authorities were constitutionally
limited by the precedent of Article 76 of the Constitution of
the Year VIII, which unequivocably decreed that "the homes of
all persons living in French territory are invioiable.“3 Ihe :
only exceptions permiséible during the night were circumstances
of fire, flood, or request from inside the house., In the day-
time civil authorities could enter for special reasons "deter-
mined by law or as a result of orders emanating from puBlic
authorities."4 This precedent had continued as paft of French
public law as the result of its incorporation into Articles. 9
and 16 of the Code of Criminal Instruction and in Article 184
of the Penal Code.3 |

l1bid.

2prticle 9 of the law of August 9, 1849: "The military
authority has the power to conduct searches by day or by night
in the homes of citizens . . . " Rossiter, p. 83.

3Article 76 of the Constitution of the Year VIII, Duguit
and Monnier, p. 127, -

41bid.
Sbugnit and Monnier, p. 127,
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Thus, this application of the situation aggravé emerged
as an exception to the established principles of common law.! '

Under the provision for censorship the responsible civil
authorities were enabled to "take all measures to assure the
control of the press and of ﬁublications of all nature as well
as the Eensurg of radio broadcasts, of motion picture produc-
tions, and of theatrical presentations."? This authority was
quite compréhensive and arbitréfy hgcauée the Legislature did
not see fit to establish adequate definition of means and ends.
Administrative application was not susceptible to the effective
judicial control available in normal times, Howéver, these
were not normal circumstances., The problem was one of the
effective expansion of authority within limits advantageous to
the continuity of the state. |

On April 21, 1955 the Governor-General of Algeria ordered
the responsible officials of newspapers and other publications
to submit proofs of their forthcoming issues to the ci§11 author-
ities for approval. The consequence of the state of emefgency
was, as a result, the establishment of a preventive censorship
quiﬁe analogous to that allowed by the laws of 1849 and 1878
but completely unknown to regular civil practice.

Finally, it should be recognized that the practical applic-
ation of the state of emergency aggrav€ involved positive innova-
tions.in administrative, judicial, and military organization.

1Drago, p. 687.

zFrance, Journal Officiel..., Lois et Décrets (April 7,
1955), P. 3480,
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Although the law of April 3, 1955 had nothing to say on this
subject, the proclamation applying the regime permitted the
creation of new organizational structures designed to coordinate
both the use of repressive measures and the legal guarantees
of legitimate application. For example, by the arrété of April
16, 1955, the Governor-General delegated to the sous-préfet
(assistant administrator) in the arrondissement of Batna the
competence to prepare and to coordinate "all measures necessary
to the reestablishment of order . . . and the authority to
apply these measures in this zone."l This text required that
diverse civil and military functions be placed in the haﬁds of
the sous-préfet: the consequence being the fusing of civil and.
military responsibility under the delegee of the éentral civil |
authority.2 However, this procedure was hardly created before
it was recast. A decree of April 22, 1955 placed a general
officer at the disposal of the Governor-General, and an offi- -
cial communique specified that the purpose of the appointment
was the assurance of military cooperation with the civil author-
ity in control of all administfative,and security endeavoré.3
Apparently the Govermment expected that this modification would
result in a "strengthening of the civil and military st;ructure"4

in the deparément of Constantine, However, this "strengtheniné"

' 1France, Journgl Officiel..., lois et Décrets (April 22,
1955), p. 4652,

2Drago, p. 686, See also, Le Monde, April 23, 1955, pp, 1-3,

: 3France, Journal Officiel..., Lois et Décrets (April 22,
1955), p. 4166.

4Drago, p. 686.
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was most curious and paradoxical, for it brought the military
agency into direct participation in the employient of the
state of emergency. True, the subordinates of the general
officer were to only cooperate with the responsible prefects
or under-prefects in the zonmes in which the civil regime had
been‘applied.' Nevertheless, in a strife-torn land as Algeria
the implications of such cooperation were vast. The profes-
"sional military leaders did not have the greatest respect for
the government of the Republic, They tended to feel that
Algeria offered the last best opportunity for Ffance to retain
both dignity and destiny and for the Army to retain its future.
They were determined that the ignominy of Indo-China should
not be repeated. In such a situation the éooperation of the
military in the implementation of a supposedly civil institu-
tion placed the veracity of the institution itself in grave
doubt, Once the nilitary was brought into the picture, the
tendency was to revert to dependence upoﬁ this more authorita-
rian element, This is precisely what happened in Algeria dur-
ing 1955 and 1956. The paradox is quite clear. The great
majority of the Qupﬁbrters of the institution of the state of
energenéy based their enthusiasm upon the assumption that this
institution would provide the means for an adequate civil
angwver to the mushrooming disorder in the overseas province.
The move toward cooperation between the civil and the military
tended to blur the distinction between the state of emergency
and the state of siege. When one considers the rather unencum-

bered discretionary authority possessed by the administrationm,
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the reservations previously expreséed by critiés of the state
of emergency become more compelling.

To some, the state of emergency appeared to be dictator-
ial, As the deputy Fayet put it, "In effect the rule of the A
police is substituted for the rule of law . . . The application
will be arbitrary and quite absolute."l The Minister of the
Interior, the Governor-General in Algéria, can by disc:gtionary
measures without operating under the law, destroy individual
rights "without the control of any judge, judiciary, or admin-
istration."? This attitude that the state of emergency would"
be most arBitrary; that there were no appropriate legal guaran-
‘tees to legitimate application of exceptional powers by civil
authorities; and that individual liberty would be offered up
on the pyre of state security, became a popular belief among
political skeptics and opportunigts. It cammot be doubted that
the very nature of an exceptional regime provides legitimate
grounds for concern for the preservatioﬁ of human rights,
Events were to prove that such fears were basically justifiable.

Article 7 of the statute instituting the state of emer-
gency provided for the establishment of consultative commissions
in the various departments in Algeria in which the regime had
been applied. These.éommissions consisted of prefectoral ap-.
pointees as well as representatives of the two colleges of

citizenry. It was hoped that they could focus attention upon

1Fr¢nce, Journal Officiel..., Assembl€e Nationale, Dﬁbats
(March 31, 1955 s Pe 2
21bid.
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instances of gross injustice and negligence and thus si:ifle'
the éxcesses which tend to come with exceptional procedures.
Their authority was nothing more than consultative, and all
authority for the determination of appeals rest:e& Gith the
competent authorities. Their achievements were at best mode-
rate and uneven. In some instances, as in the department of
Constantine, commissions were not established until three or
four months after the application of the state of emergency.
As in this instance, claims of abuse began to pile up and in
some cases were never reviewed by the appropriate group.]'

Despite the failure of the consultative commissions, the
essential formal legal character of the administrative process
in France should not be overlooked. René Mayer told the Na-
tional Assembly that he knew of no f:ext in the legislation of
the Fourth Republic which permitted civil or administrative
tribunals (conseils de réfecture, administrative tribunals,
or the COnseil d'Etat) to question the discretion involved in
the application of eivil repressive measures: that there was
really no need for such a text because the laws of March 2 and
March 17, 1900, which are still in effect, "permitted to all
persons who are the objects of an administrative measure the
right to attack the ad-inistrative competence on the grounds
of i.llegali.t:y.'-’2 Mayer was correct for as long as the civil

1prago, p. 688, Note 2.

2France s Journal Officiel..., Asgsemblée Nationale, lﬁ bats
(Harch 31, 1955), p.
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courts remained in operation, and insofar as they would accept
appeals, the exceptional regime remained under judicial limita-
tion. The courts in cggsation were quite reluctant to accept
cases in this situation, but such was not the case in the admin-
istrative law hierarchy; comsequently, the most effeétivé me thod
of curtailing indiscriminate perversions of exceptional powers
became the appeal by nethod:of excés de gouvoirl with the claim
of ultrg vires.?

On the other hand, it should be recognized that this civil
crisis institution entailed some attribution of competence to
military tribunals. Consistent with.Article 8 of the law of
August 9, 1849,3 as interpreted by the law of April 27, 1916,
military tribunals, "in case of imminent peril resulting from
armed insurrection" were considered competent to deal with non-
military matters. 'Bowever, this exceptional competence was ap-.
plicable only to crimes and offenses foreseen by the Code of
Military Justice and by those articles of the Penal Code which
deal with offenses against the public welfare. In principlé,
this jurisdiction could not be instituted except in time of war
(Article 125 of the Code of Military Justice). However, Article
12 of the law of April 3, 1955, as augmented"by Article 2 of that
of August 7, 1955, extended authority under civil competence to

1§m03 PPe. 48-490

2Supra., P. 48, note 1,

3Article 8 of the law of August 9, 1849: "The military
courts may take jurisdiction over crimes and offenses against
the safety of the Republic, against the Constitution, against the
public peace and order, whatever be the status of the principal

perpetrators and their accomplices." Rossiter, p. 83.
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military jurisdiction in a mamner comparable with the 1849 and
1916 statutes. Consequently, when the state of emergency was
instituted in a zone, the civil authority was empowered "to
authorize military jurisdiction to concern itself with ciimes
and related violations of the law pertaining to the competence
of the cour d'assisel in the department."? Appeals in cassa-
tion were suspended. The result, in effect, was the imposition

of military tribunals in the place of cassation courts.3 This
modification of judicial protection raised questions concerning
the moderate nature of the institution.

After the legislative declaration of the state of emer-
gency, the responsible executive aut;horities4 met to determine
the line of policy to be followed in the specific areas of ap-
plication, The immediate result of this conferencé?was the
formation of a military command in the department of Constantine
under the direction of General Parlange. The ensemble of the
security forces in the department (police, gendarmery, Algerian

contingents, supplementary staff) were placed at the disposal

Lthe cour d'assise is a civil tribunal of the first ins-
tance. These courts have jurisdiction over all civil cases ex-
cept those specified in the laws as belonging to other courts,
They are appeals courts for the Justices of the Peace and the

industrial courts (conseil de grud'ho mmes) as well as for labor
disputes. As there is no distinction between civil and criminal
courts in France, they also have jurisdiction in criminal matters.

2France, Journal Officiel..., Lois et Décrets (April 7,
1955), p. 3480,

* 3prance, Journal Officiel..., Assemblée Nationale, Débats
(July 19, 1955), p.

4president of the Council, Minister of Defense, and the
Governor-General for Algeria.

SThe conference met on April 26, 1955.
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of the military commander. Civil defense was organized and
temporary intermment camps were set up despite the expressed
condemnation of the National Assembly. Censorship of the
press was established and a zone of protection was extended to
the south of Constantine to include the mixed communes of Biska
and El-Oued.1 In early May a series of new military measures
concerning Algeria were adopted accomplishing: (1) a major
increase in the military and gendarmery contingenté in Algeria,
(2) a re-evaluation of the use of the contingents already avail-
ébie, (3) participation of the Navy in the maintenance of order,
(4) ;hé immediate increase of airplanes and helicopters avail-
able in Algeria, (5) the recall to active duty of all officers
with training in Moslem questions, (6) the immediate employment
of supplementary Algerian troops to assist the rural police,
and (7) the immediate transfer of police contingents from the
Mbtrbpole to Algeria.2

Certainly, these measures buttressed the civil and mili-
tary coercive authority; nevertheless, the French colons re-
acted in an unfavorable manner toward these dispositions, Dis-
satisfaction was expressed, not because there was substantial
use.of military forces, but because it was felt that governmen-
tal action against the terrorists was inadequate. Jacéues
Chevallier, the deputy-mayor of Alger, speaking for the Federa-
tion of Mayors of Algeria, warned the Govermment that "noderate"

strengthening of the arbitrary power in Algeria was not sufficient

1L' née Politique (Paris: Presses Universitaires de France,
1955), p. 276. - .

" 21bid., p. 233.
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to the task at hand. In the view of this representation of
settler opinion, the "fluidity and ubiquity" of the rebels
demands "the association of the entire popuiation in an anti-
terrorist action."! In this spirit the Federation meeting in
its general assemBly approved a motion declaring:

e o o Considering the exceptional gravity of the

events of which Algeria is the theater , . . , that

the establishment of order and of peace cannot be

achieved except by particularly firm measures--all,

unanimously, the mayors of Algeria affirm their

determination to obtain from the government the ap-

plication of the means capable of obtaining in the

least delay and by exceptional measures the restora-
tion of French authority, the dispensor of order and

peace.
To implement this intention the Federation of Mayors demanded:
the strongest possible punishment (chétiment supréme) for indi-
viduals convicted of criminal acts; the severe control of the
entirety of the press, the application of the state of emergency
in the three departments of Algeria, and the prohibition of the
Algerian Communist Party (the refuge of all extremist and sepa-
ratist elementa).3 For the Federation the task was quite clear,
Strong action was reduired iﬁnediately. The Government, through
the state of siege and the state of emergency, to say nothing of
its control of the armed forces, had the means available to quell
rebellion, It was the Govermment'!s responsibility to act deci-
sively and with dispatch.,

For the Faure government, the situation was much more

l1pid,
21pid.

3 bid.
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complex, The Government recognized the necessity of tightening
security. The introduction of the state of emergency was pre-
dicated upon this premise., The same is true of the buildup of
military and police forces in May, 1955. Edgar Faure had as-
sured the National Assembly on June 21 that "these repressive
measures will be maintained as long as the duration of terror-
ism."l But, at the same time, he had reminded them that the
Government had given its approval to a memorandum presented by
Jacques Soustelle which condemned any vacillation from the high
road of reform oriented toward the gradual political and econo-
mic integration of Algeria and the Metropole., Soustelle con-
tended that for France to subordinate reforms in Algeria to
the reestablishment of order would be to manifest political'
weakness which could well be used as a justification for ter-
'roris-.z However, the immediate problem was the search for
appropriate methods for dealing with rising agitation, with the
vast unemployment problem, with the distribution of foodstuffs
to the needy; and it was to these pressing concerns that the

Government turned its immediate concern. The state of emergency

1bid., p. 244.

2"y, Soustelle déclare, devant le Comit€ de Coordination
pour 1'Afrique du Nord, que le terrorism est en régression,
peur s'est attfnufe, le contact a &té rétabli entre les repré-
sentants de l'ordre et les autochtones qui fournissent & nouveau
des reseignements., Des groupes de volontaires peuvent 8tre
recrutés parmi la population indigene de 1l!Aur2s, Lles incendies
de récoltes sont peu importants, l'interdiction de fumer et de
fréquenter les boutiques europfenes n'avait duré que quelques
jours, Mais des attentats continuent & se produire et les
forces de l'ordre procédent & de nombreuses vérifications d!
identité.," 1Ibid., p. 252.
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was the order of the day.

In the last days of July, 1955, a marked reduction in
violence was achieved; nevertheless, it was necessary to con-
tinue the applic’tion of the emergency regime, The Govermment,
on July 30, 1955, went to the National Assembly demanding a
six-month renewal of exceptional authority. This was granted
by large majorities with the passage of the law of August 7,
1955,1

The period‘of relative calm did not last one month.

Rather than deterring the insurrectionists, the reimposition

of the state of emergency appeared to invigorate the negative
reaction to French control, On August 20 the rebels bombed
public buildings in the Collo~Philippeville-Constantine-Guelma
region, and across the province spasmodic attacks were made upon
European residences resulting in numerous deaths. The Govern-
ment's reaction was the application of the state of emergency

to the entirety of Algeria. In the fall of 1955, Edgar Faure
tried valiantly to embark upoﬂ a coherent policy for theiprovince,
but he was alternately hindered by indecision, internal conflict
within his cabinet, and parliamentary opposition. At various
times the Govermment declared its support for the gradual

l"The state of emergency . . « i8 prolonged for a duration
of six months . . . " (Article 1), "The appeals en cassation
against decisions jurisdictions d!instruction . . . are carried
before a military tribunal en cassation established by decree
and conforming to Articles 126 and 132 of the Code of Military
Justice, . « = (Article 2), "The élections partielles are sus-
pended in the.zones where.the.state of ener%:ncy Isn;pplied."
fArticle 4). France, Journal Officiel..., lois et Décrets
August 14, 1955), p. 8171, -
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application of the Algerian Statute of 1947,) the Sowtelle
program of i.ntegrat:ionz (vhich implied the repudation of the
1947 statute), and the c&nsiderat:ion of a new charter for .

lThe statute promulgated on September 20, 1947, known as

the "Algerian Statute," contained the traditiomal formula that:
Algeria constitutes a.group of departments endowed with civil.

rsonality and financial autonomy,” but added the phrase,

and a particular organization," It established a governor- .
general, a central administration under his direction, a council
of government, and a representative Assembly-making Aiieria
quite different from any other "group of departments" in the
French Republic., "Effective equality" was proclaimed among all
French citizens, However, the Statute (Articles 30 and 3lll§ '
established an Algerian Assembly consisting of two separate
colleges, each with sixgedepnties, and each representing vast-
ly unequgal portions of population (one million Europeans
compared to nine million Moslems). )

However, inasmuch as a certain number of Moslems were
permitted to remain in the first college (63,000 Moslems out
of a total of 532,000 registered), there was a possibility that
Moslem representation in the first college would join the solid
bloc of Moslem deputies in the second college and be in a posi-
tion to outvote the Europeans. Thus, a safety device was neces-
sary. Article 39 of the Statute provided that, at the request
of either the governor-general, the fimamce committee, or one
fourth of the members of the Assembly, votes shall be made b
a two-thirds majority of all members--unless there is a silp{e
majority in each of the colleges. The Europeans were thus given
a built-in veto over the decisions of the Assembly.

The Statute also proclaimed a number of reforms long
demanded by Moslem leaders, including: abolition of the com-
munes mixtes (communes with a majority of natives but adminis-
tered by an agent of the governor-general), the recognition of
Arabic as the official language and the teaching of Arabic at
all levels of the educational system, the separation of Church
and State for the Moslem religion as for all others, the exten-
sion of suffrage to Moslem women, and abolition of military
government in all the territories, However, these measures were
to become effective only by a vote of the Algerian Assembly-~in
which the Europeans had a veto., In fact, mone of these reforms
were ever adopted, Roy C. Macridis and Bernard E. Brown, The
1)36o ulle Republic (Homewood, Ill,: The Dorsey Press, Inc.,

1 s PPe. - . - . . .

2gdgar Faure was greatly influenced by the Soustelle ver-
sion of "integration." This interpretation recognized the
"originality" of Algeria as a province of France and foresaw
the need for.certain administrative autonomy at local levels,
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Algeria providing for greater autonomy.l

Faure approved of many of the reforms impiicit in the
Alge:ian Statute and embraced it as a cornerstone of his Alge-
rian policy, as had Pierre Mend@s-France: yet, he vigorously
upheld the Soustelle memorandum on integration and also consi~
dered increased authority, perhaps under a federal structure,
as a possible alternative. His cabinet was built out of Center
and Rightist parties altﬁough it was dependent upon Socialist
support, despite the fact that the Socialists would not allow

their members to participate in the govermment. It contained

Nevertheless, it supported the fusion of Algerian industry,
currency, and economy with that of France., All citizens of
Algeria were to have "equal rights and duties" but the supreme
decisions for Algeria were to be made in the Parliament and by
the Executive of France. Algeria was to be represented in the
Assemblies of France according to her population as any other
province., "In other words, instead of one million Europeans
confronting a permanent majority of nine million Moslems in
Algeria, nine million Moslems in Algeria would face a majority
of forty-four million Frenchmen." Ibid., p. 47.

lMarc Lauriol, a professor of law at the University of

Algiers A and since 1958 a deputy from Algeria, proposed a sys-
tem of "personal federalism.” This approach rejected the
classical form of federalism based on division of power between
territorial entities. Lauriol influenced the Govermment with
his analysis that the essential problem in Algeria was one of
mutual respect and association of two communities that live in
the same geographic area. He Erososed the creation of a na-
tional Parlisment consisting of 600 deputies, elected by all
French citizens wherever they reside, and a Moslem section of
100 deputies elected by "moslem Fremchmen" who maintain their
personal status., The Moslem section would be exclusively sov-
ereign for all matters concerning Moslem law; both sections
would deliberate jointly on matters concerning Framnce and Algeria;
all other matters would be left to the metropolitan section,
The proposal would clearly have protected the rights of the
Europeans but it had no appeal to the Moslem legders. I‘_b:_l._g.:

. 46, as interpreted from Marc Lauriol, Le fédéralisme et 1

Klgérie (Paris, 1957), passim.
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five Gaullists (Republican Social and A.R.S.)--an unusually
disproportionaté mumber considering their minimal representa-
tion (69 and 32) in the National Assembly., It was these min-
isters that were violently opposed to any concession of self-
gpvernneﬂt to Tunis, Morocco, or Algeria, and who limited the
ability of the Faure govermment to follow a moderate policy of
less direct rule by the French yet with permament inclusion of
Morocco and Algeria in the French'Union.l

Parlismentary intransigence was just as inhibiting of
positive action as ministerial indecision or internal conflict
within the cabinet., A full-scale‘debate on Algeria was staged
between October 11 and 18. During these discussions the Pres-
ident of the Council ptesentéd a series of positive proposals
to the legislative body. These included: (1) integration as
an alternative to assimilation or separatioﬁ of Algeria; (2)
improved local government and reform of land use; (3) sepﬁri-
tion of Islamic religion from the State; (4) increased teaching
of the Arab language; (5) more truly democratic elections for
the Algerian Assembly as a step to improvements, political,
economic, social, and administrative; and (6) neas;req to raise

the standard of livi.ng.z Thus, in essence; Faure embraced the

lnuring the Moroccan negotiations, the Gaullist Minister
of Pensions and Minister of Defense were found to be working at
. cross-purposes with the Government and were asked to resign,
This nearly caused the downfall of the cabinet as the Indepen-
dent Republicans wanted to withdraw their Minister M, Pinay,
the Minister of Finance, but Pinay refused and the Independent
Republicans continued their support of the Government., Herman
Finer, p. 429.

678 21bid., p. 430. See also, L'Année Politique, 1955, pp.
7 - ° '
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1

reforms promised in the Algerian Statute™ and wrapped them in

the philosophy of "integration."? Various deputies of the
Assembly suggested'alternative'. proposals for action in the
province. Debate raged for- three days and the Assembly was
nowhere near beginning a discussion of the govermment propo-
sals, At this point, a frustrated President of the Council
demanded a vote of confidence on his program., The Assembly

approved the program by a vote of 308 to 254, and records list

the vote of confidence as a "new victory for the government;">

but closer scrutiny makes this quite questionable, Herman
Finer's analysis of considerations which affected the Assembly
as it rendered this decision is most illuminating:

The Gaullists and the Right were still determined to
bring down the Government, but the Right and the
Moderates were not so united as before, because the
Prime Minister, the President of the Republic, and
other French notables publicly expressed horror at
the spectacle of one more govermment crisis just
before the Saar plebiscite and as France was about
to enter the Big Four Geneva conference in November.
Moreover, agonized appeals were made to national
pride at such a political mess; and those who sup-
ported the Prime Minister . . . urged that to support
the Govermment was to support its walkout from the
United Nations Assembly, which had voted to put
Algerian policy on its agenda. The Communists had to
support Russia, which had helped to lead the United

~ Nations Assembly to this tactic, and therefore voted
against the Government, which, a week before, they
had supported, in order to make their party appear
liberal for the elections of 1956, The Socialists,

13\121‘.'&., P. 190, Note 1.
2Supra., p. 190, Note 2.
3L'Ann€e Politique, 1955, p. 77.
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who had supported the Govermment the week before,

. [interpellations on his policy and proposed solu-
tions for Moroccol largely by conviction, now voted
againgt it, having calculated that the Right and
Moderates would sufficiently support the Govermment
and not wishing, then, to leave the Commmist Party
with a lbnopolz;of coionial.liberalisn.vhen the two
Left parties s uld appeal to the workers at the
election of 1956, '

The government of Edgar Faure was sustained in the vote
of confidence of October 18, 1955, but only a most tenuous
reasoning could conclude from this formal approval that (1) a
majority of the National Assembly supported the Faure prbgram
or (2) that the Assembly would cooperate with the Government
in thélinplenentation of these proposals. One should not be
shocked that extraneous factors affect party positions when a
vote of confidence is in question. This is the nature of par-
liamentary govermment. Government, whose responsibility is to
effectuate a coherent policy, banks its life on the approval
of an integral part of this policy--this is a traditional
weapon of the Executive. The Legislature is presented with .
the stark alternative of supporting the program of the cabinet
that it has invested with its confidence and charged with
executive responsibility or facing thg resignation of the
policy-making authority. However, cabinet crises are not evil
in themselves. They have been described as a normal and even
indispensable feature of the Fremch political system.

It has often been pointed'out that the Republic in-

herited from both the Old Regime and Bonaparte an
efficient, highly centralized civil service; in order

lFiner, p. 430,
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to prevent the utilization of the vast power of the

bureaucracy for partisan purposes, the National
Assembly must impose continuing responsibility upon

the political heads of the executive, At the same

time, factional groups that would ordinarily compro-

mise their differences within one major party in the

United States and Britain work together as separate

political parties in a cabinet coalition. Majorities

in the Assembly shift according to the issues; the

cabinet crisis becomes then a techniaue of adjustment

enabling the Assembly to deal with ad hoc problems.

In normal times the French parliamentary system works

better_than is realized by most of its critics.l

After the outbreak of the Algerian rebellion, "normal
times" became a continual period of crisis, and relations be-
'tween'parties, Assembly, and Government became quite embittered.
Between November, 1954 and May, 1958, five cabinets lost the
confidence of the Assembly--Mend&s-France in February, 1955;
Edgar Faure in December, 1955; Guy Mollet in Hay, 1957 ;Bourges-
Maunoury in September, 1957; and Félix Gaillard in April, 1958,
The system began to break down with the dismissal of Mend®s-
France and was in full disarray by the late spring of 1958. ;
Cabinet crisis mno longer played its function in the French
parliamentary system. "Instead of enabling a new mnjority to
work out a new policy, each crisis made it more difficult for
coalitions to be formed on the basis of a specific program."2
As the specific instance of the Faure vote of confideﬁce

on October 18, 1955 so dramatically indicated, chaﬁg; and vacil-
lation became normal occurrences. The system provided no stable
policyénaking force. In this kind of situation, it was impos-

sible to know what_vas'the policy of "France" or its Government

IMacridis and Brown, p. 48.
21bid. |
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(for the time being) or its Assembly (for what time being?)
on Algeria or anything else. The expansion of the gguvoir-
réglementaire (short of abdication of the Assembly), the ap-
plicqtion of the state of gsiege, or the state of eﬁergency '
offered little assistance to the solution to this massive in-
competence., Ultimately, a partial ordering of the policy-
making apparatus was to be found in the apbliéation of the
fourth ingtitution in the French arsenal of emergency insti-
tutions--the principle of the loi-cadre or framework law.

The Assembly persistedvin its distracted immobilisme
during the period between October 18 and November 29, 1955.
Five times the Faure government was to demand a vote of con-
fidence and four times it was to be successful--twice on North
African policy and twice on proposals to clear the air by an
early appeal to the electorate. The latter two votes found
Faure sustained by the votes of the Communist Party, which he
did not welcome; on the last of these votes, 6n1y 191 non-
Communist deputies were for him and 247 were against. Then he
was harassed by blame for the Saar voting which went against
France's policy of internationalization and harassed because
he was calling up reservists for service in Algeria. Finally,
Faure challenged a fifth vote of confidence on his election
proposals and was defeated on November 29, 1955. 7Iwo days
later, he dissolved the National Assembly, the first time the
Executive of France had taken such action in seventy-eight
years. Faure remained as Head of the Caretaker Governmentl

1In the original Constitution of the Fourth R?Public’
Article 52 specified thqt in case of dissolution: (1) the
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through the elections of January 2, 1956, and until the inves-

1 on February 1. Despite the heightening

titure of Guy Mollet
of tension between Moslem and colon in Algeria, the Caretaker
Government was shorn of its chief emergency weapon during this
period as the dissolution of the Assembly put an automatic end
to the state of e:mar:gency.2 At a time when maximum security
and legality was most desirable, the Caretaker regime had no

recourse but to turn to unilateral3 delegation of broad .and

Cabinet, with the exception of the President of the Council and
the Minister of the Interior, shall remain in office to carry
out current business; (2) the President of the Republic shall
appoint the President of .the National Assembly as President of
the Council, The latter shall appoint the new Minister of the
Interior with the approval of the Secretariat of the National
Assembly; (3) General elections shall take place not less than
twenty and.not more than thirty dg: after the dissolution.
However, under the provisions of amendments as passed on
November 30, 1954, in case of dissolution: (1) the Council of
Ministers remains in office; (2) unless the dissolution is pre-
ceded by a vote of censure, if so; (3) the President of the
Republic names the President of the Assembly, President of the
Council of Ministers, and Minister of the Interior. Consequent-
ly, as Edgar Faure resigned upon the failure to receive support
on a vote of confidence, under the amended rules he was allowed
to head the Caretaker regime,

lgith the intransigaat Communists, Poujadists, and their
allies holding 202 of the 635 seats in the National Assembly,
it was clear that no government with chance of success could be
formed without Socialist support. Consequently, the President
of the Republic asked Guy Mollet to form a govermment which was
based on the Republican Front electoral alliance. It received
the vote of the National Assembly by a majority of 420 (includ-
ing Communists) to 71 (Poujadists and Independents) with 83
abstentions (primarily. Independents). .

21'Année Politique, 1955, p. 309.

3Delegation without the participation of the National
Assembly.
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undefined authority to the Governor-General and the prefects
in Algeria--"all powers . . . to take the necessary exceptional
measures in the twenty days" (the period between dissolution
and the imvestiture of a new cabinet), During this period the
tension between Moslem and colon made it'necessary to postpone
elections for the Algerian Assembly.l This extreme measure
was taken by subordinates of a Caretaker executive while the
sovereign Legislature was in dissolution. It was not based
upon a legitimate delegation of authority from a competent
legislative body exerting continual oversight, as might be ex-
pected in a representative democracy concerned with the poli-
tical éights of its citizens. This is not to argue that the
Alge:ian elections should have been held in December, 1955:
it is to demonstrate the limitations of an eiceptional proce-
dure applied in a parliamentary system which does not make
adequate preparation for the period of transfer of pawer'from
one regime to another. Though the advantages of explicit limi-
tation of the period of application of an exceptional regime
is undoubted, such limitations are ill-conceived if they result
in the substitution of broad, poorly defined, direct executive
delegations fbf established exceptional institutions such aé
the state of emergency during an interregnum. |

.As France sought a govermment in Paris in January, 1956,
.tensions continued to build in Algeria. On the one hand, Moslem
leaders demgnded French recognition of an Algerian nationality;z

1L'Amnée Politique, 1955, p. 309.
21'Année Politique, 1956, pp. 183-84, 187,




199

on the other hand, European patriotic organizations violently
attacked the moderate Soustelle proposals for "integration."
The leaders! of the Republican Front suggested "genuine popular
consultation through free elections in a single'college."2
This solution had no appeal to either Algerian nationalist or
colon. Indeed, Ferhat Abbas was moved to retort that omly the
F.L.N, (and not some future Algerian Assembly) was qualified
to 'negotiate with France.3

The new President of the Council went to Algiers shortly
after his inveitit:uu with General Catroux, his nominee as
successor to Jacques Soustelle as Governor-General of Algeria.
Mollet was not cordially received by nationalist elements.
While attempting to lay a wreath on the Memorial to the Dead,
he was bodily attacked by the Rightist mob who were demiistrat—
ing against his person, policies, and the appointment of Catroux,
He was "profoundly shaken" and impressed by this "painful mani-
festation . . . E)f] devotion to France, and anguish at being
abandoned, "4 Yielding to this' outpburing of resentment from
the _go_l_gg_g_; Catroux resigned and immediately Mollet appointed
Robert Lacoste as Governor-General of Algeria. On his return
to the Metropole from this devastating experience, the President
of the Council broadcast an appeal to the rebel leaders asking
for a cease-fire and promising free elections within thirty days

1Guy Mollet and Pierre Mend&s-France,
21,tAnnée Politique, 1956, p. 187..
3Macridis and Brown, p. 55.

41tAnnée Politique, 1956, p. 187,
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after the end of the insurrection. This policy which was
labeled the tript » &8 1t involved three distinct phases,
advocated: cease-fire, elections, and negotiation. As envi-
sioned by Mollet, the cease-fire would lead to the surrender
of arms by the rebels; elections would allow the Algerian popu-
lation to designate representatives in whom they would place
their trust in negotiations with the French; and, the negotia-
tions would serve as the framework upc;n which an Algerian solu-
tion could be reached--on the basis of recognition and respect
for the Algerian personality, Moslem participation in the deter-
mination of the future of the province, the indissoluble union
of France and Algeria, political and social democracy, respect
for individual rights, and justice under the law.l However,
it was never clearly specified in what spirit and upon what
precise terms the representatives from Paris would "negotiate”
with the Mogslem elect, From a cynical point of vieﬁ, the '
generosity of this offer is comparable to that exhibited by
the Soviet Union in arms control negotiations with the United
States in which the former offered to discuss control methods
after the latter had destroyed her weapons.

The rebel organization, the Front de Libération Nationale,?

replied that any cease-fire must be precede& by recognition of

1tbid., pp. 191-92,

2The Front de Libération Nationale (F, L.N,) was _the poli-
tical instrument of the Comité Revolutlonmaire d'Unité et
d]"Action §C.R.U.A.) w:.icE Iag:ﬁa the In;\;brgecdion.l aﬁ sgoond
element of the C.R.U.A, was Armee de ration Nationale
(A.L.N.) which organized the militaristic underground movement.
Germaine Tillion, Framce and Algeria (!lew York: Alfred A.

Enopf, 1961), p. 140,
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an Algerian government and that it would be the résponsibility
of this entity, not the French state, to organize e]..ect::l.ons.1
Clearly, the Socialist gdvemment was caught in the é:ﬁss-fire
between a colonial minority which demanded !:he defense of priv-
ilege at any cost and a growing Moslem insurfection which was
beginning to smell the warm blood of nationalism.

It was at this time, in February, 1956, that the rebel-
lion began to spread with alarming swiftness to all levels of‘
the indigenous population., Writing in September of 1957,
Germagine Tillion, the distinguished French ethnologist, recounts
her analysis of the process:

In the first phase, young men (their average age be-
tween tweng-five and thirty-five), determinedly
modern, with a wide experience of. secrecy (often
eight to ten years in the higher echelons), political
training, strict discipline, and a perfect knowledge
of their milieu, set off the insurrection and con-
stituted its hierarchic armature. During this initial
period, the Moslem masses followed events--with favor,
curiosity, anxiety, but somewhat from the outside.

In the second phase--after December, 1955--the masses
allowed themselves to be led by the nationalist orga-
nizations, and after February, 1956 the movement ex-
panded with incredible speed. At the end of this same
year (December, 1956) the work was done.

During this second phase, the men in control, the men
who act, no longer came only from the revolutionary
ranks, isolated from the masses by the secrecy neces-
sary to their action; on the contrary, they represented
the entire range of the elite of the Algerian popula-
tion. From that time, it was futile to suppose that
we could shield that population from their influence,
And repression would inevitably find itself confronted
by a homogeneous society which it is impossible to

1ytAnnée Politique, 1956, p. 192.
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destroy and which it is impossible to spare.1

Three years after his confrontation with the nationali-
ists in Algiers, Guy Mollet was to admit that at the time he
had not understood the virulence and danger of the right-wing
"Algérie Frangaise" grou.ps.2 By the same token, it can be
well argued that French political leadership at:this point in
history committed the irreparable mistake of failing to real-
ize the #irrevgraible character of the movement occurring in
the silent depchslpf'ﬁ nation that no longer had either news-
pdpers or representatives. No doubt, too, they failed to eva-
luate the extent and scope of the operation they had assumed
the responsibility for launching."3

The Mollet govgrnﬁent was buffeted by storms of reaction
both within the province and throughout the Metropole. It was
harassed by the conflicting requirements of the various ele-
ments of its own governing coalition. It was subjected to the
give and take of parliamentary responsibility. Consequently,
it is not surprising that the policy of the Mollet cabinet mis-
judged the situation in Algeria. The Government appeared not
to realize the implications of the "virulence" of the right-wing
agitation and the "irreversible character" of the movement oc-
curring in the silent depths of the Algerian community. How-
ever, it is questionable, even if Mollet and his collaborators

1ri1lion, pp. 10-11.
2Macridis and Brown, p. 55.
3ri11ion, p. 11.
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had understood these realities, that they would have been able
to do more than they did. The bright light of "patriotic"
public opinion, the chaos of party division, and the insistent
demands of vested interest are very limiting considerations.
’ ‘Perhaps .t:he best l:hat~ Mollet could do, under the circumstances,
was to push with ‘eve;.'y resource at his command the vague pol-
iéy of "integration" to which his regime was committed.

The Mollet cabinet was keenly aware that the maintenance
of security and order in the province had deteriorated since
the automatic termination of the state of emergency in Decem-
ber, 19551 and they were desirous of strengthening the author-
ity of departmental and local officials, 'Il: was their consi-
dered judgment that the reinpoéition of the state of emergency
or the use of the state of siege did not offer responsible
officials sufficient latitude to deal with the multifaceted
problems with which they were faced. In the Government's view
the various aspects of the Algerian problem--economic, social,

financial, administrative, judicial, civil police, military--

lRobert Lacoste, the new Governor-General of Algeria,
speaking to the National Assembly on March 8, 1956, in defense
of the government proposals declared: "Since the dissolution
of the Parliament and the automatic termination of the state of
energency in Algeria, the acts of terrorism have considerably
ircreased, Onme can count 1,803 in January as compared with
1,224 in December. Without the right of search by day and
night, the public aut.horigeis incapable of controlling the
- movewment of arms and, in meanwhile, the anxiety which causes
the diffusion of arms in the European population as well as in
the Moslem population is the most grave that we have confronted.
The surveillance of the movement of persons and vehicles is in-
sufficient for effectively slowing down the criminals, If we
wish to keep the work of pacification from being sabotaged on
all sides by the ultras, it is necessary at least to have a
certain control of the press and of the radio.” France, Journal

Officiel..., Assemblée Nationale, Débats (March 8, 1956), p. 761.
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"reciprocally conditioned" ome another and were indissolubly
intertwined.l As a conseﬁuence, the cabinet felt that govern-
mental policy must be planned on the basis of planned coordi-
nation and, when possible and advisable, simultaneous implemen-
| tation of policy.

To ‘facilitate govermmental direction and synchronization
of policy for Algeria, Mollet sought a procedure which would
involve the Parliament in the determination of the prinéiples
upon which the program would be based, but which would also
leave the Executive relatively free to apply the principles to
specific situations, He wished to avoid the domination of the
Parliament and, at the same time, to stop short of the use of
pure enabling legislation. It was very doubtful if the Na-
tional Assembly would have aéquiesced in the granting of enab-
ling legislation in 1956, The President of the Council was
dubious of any abandonment of the legislative competence, as
was often the case in the usé of enabling legislation, As a
result, the Government turned to a relic of the Third Republic;2
the veh:l.clé chosen was the procedure of framework laws, the

;]._O_i"'cadre °

l1pid,

210is-cadres were new to the Fourth Republic but they were
not novel to the practice of French legislation., The Socialist
government considered Léon Blum as the founder of this procedure,
However, in actuality it is necessary to go back to the Doumergue
government of 1934 to find the origins of this type of law., The
first loi-cadre was the law of July 6, 1934 concerning fiscal
reform. Reacting to pressure for immediate action om fiscal
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In thé passage of this type of statute, the Legislature
declares the objectives of policy and delegates responsibility
to the Executive for the achievement of the goals established
in the framework laws. Determination of the necessary and ap-
propriate measures required by the objectives of state rests
with the administration and its subsidiary departmental and
local o:géns. Consequently, if the Parliament is willing to
pass a government bill in the form of a framework law without
major amendment of the draft law, as was the case in March,
1956, the Executive is provided with parliamenféry support and
cbmmitment to governmental policy and at the same time is
granted broad discretion to implement this policy. This was
precisely what the President of the Council desired, for he had
warned the National Assembly that in voting for the government

project of March 16, 1956, they were not only accépting a law,

matters, the Doumergue cabinet asked for and received the pas-
sage of a bill in which, upon the sug%estion of the Government,
the Parliament poses the principles of reform and fixes the
limits in which the Government may apply, thereafter, the prin-
ciples posed by decree--decrees which ultimately must be ap-
proved by the Parliament to have permanent effect. Some 300
decrees were issued as the result of this delegation, with the
first having effect within twelve days after the promulgation of
the legislation. P

On June 6, 1936 Léon Blum demanded similar powers for his
regime., In his intervention before the Chamber of Deputies on
that day he defined the method of lois-cadres: "It is not, he
said, the pleins pouvoirs; the solution to which we limit our-
selves . . . consists of presenting short projects to the Chamber,
posing the principles and forseeing a sort of extension of the
pouvoir réglementaire habituel. We do not demand undefined and
indetermined powers. We will not apply a single measure that the
Chambers have not explicitly and formally voted, but we ask you,
by a necessity which you cannot escape, to bequeath to us, by a
sufficient delegation, the choice of method and means of execu-
tion." France. Journal Officiel..., Chambre des Députés, Débats
(June 28, 1934), p. 1807 and (June 7, 1936), p. 1334.
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they were embracing a political program.1

lois-cadres thus present themselves as devices appropriate
to the collaboration of the Government and the Parliament in.
situations in which a serious problem presents itself to the
nation demanding immediate and comprehensive reaction on the
part of govermment, in which the Government is able to sustain
a relatively stable parliamentary majority in support of the
policies, and in which the population recognizes the signific-
ance of the danger and is basically disposed to the use of ex-
ceptional powers., For the most paft, these conditions were
éntisfied in 1956, The insurrection in Algeria was a problem
that}dug.at the very vitals of the French nation., Whether its
termination was ultimjtely to tesulé in a French solution, a
Moslem solution, or a compromise, an answer was a necessary
prerequisite for the emergence of France as a major power in

the postwar world,2 Though this rétrospective judgment was

1"1e projet qui vous est soumis est une de ces lois-cadres
que préconisait déja Léon Blum: en le votant vous n'‘adopterez
pas simplement une loi, vous vous engagerez dans une politique:
clest pourquoi il ne faut pas qu'il y ait d'anbi§ui entre
nous,” (Guy Mollet to the National Assembly) L'Année Poli-
tique, 1956, p. 34. -

2The Fourth Republic emerged in 1946 into a world in which
power had slipped away from Western Europe and was concentrated
in the United States and the Soviet Union, In a speech in Bar-
le-Duc in 1946, General De Gaulle conceded that these two gigan-
tic .powers could not be rivaled by the individual nations of
Europe. Yet, he went on to contend that the "old world" could
briag about a new equilibrium, "Ancient Europe which, for so
many centuries, was the guide of.the Universe, can constitute
in the heart of a world tending to split in two, the necessary
element of compensation and understanding.” And of course
"ancient Europe" was to be led by the most.powerful nation on
the continent--France. These were prophetic words for the
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probably not held by the majority of French citizens in 1956,
there can be little doubt that the seriousness of the problem
weighed upon the population. Only the extreme-left raised
their voices in objection to the appeal to exceptional powers.1~
However, the Republican Front coalition, invested by a majority
of 420 to 71 with 83 a.bsfentions,2 vas able to maintain major-
ity support in the National Asgsembly despite the defection of
the Mendésist Radicals,3 unrest within the Socialist party over
Algerian policy, renewed Socialist hostility to the Communists,
opposition of the Independents to Tunisian and Morocaan policy,
and widespread unhéppiness over the tax measures required to
finénce the war. Support for the Govermment did begin to ebb
in the summer of 1956, but the Suez crisis and Egypt's open
decliration'in support of the Algerian rebels served to weid
political Franée.info a kind of nationalist "sacred union” in
defenée of the rights of the Motherland. Mollet!'s positién was
bolstered by this kind of support., When one adds such other

destiny of France was ultimately to depend upon its position
within the European community rather than its continuance as a
colonial power. It is only sincd the solution of the Algerian
question that France has emerged front and center on the world
stage as a 'major-power" though certainly not a "super-power"
in the postwar world., : . :

1p1Annfe Politique, 1955, p. 33.

2This large majority included 141 Communist votes. L!
Année Politique, 1956, p. 22. -

31n May of 1956, Mendds-France, in a letter to Mollet,
vigorously criticized Govermment policy in Algeria. He submit-
‘ted his resignation as Minister without Portfolio, but request-
ed that other Radical ministers remain in the cabinet in order
to avert a crisis. Though his stated reasons for departure were
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factors as the profound resentment among the mass of the popu-
latién against the Soviet repression of the Hungarian Revolu-
tion and the resulﬁing political isolation of the Communist
party, the split within the ranks of the Poujadists resulting
from antagonism caused by Poujadé‘s telephone instructions to
"his" deputies to vote against military action in Egypt, and
the neutralization of Mend2s-France by the splintering of the
Radical Party, it is apparent'that the Mollet regime.had a
relatively solid basis of support and that its opposition was,
for the moment, in disarray. Consequently, the situation was
appropriate for the use of lois-cadres as the framework upon
which the Government was to build its Algerian program.

Under the loi-cadre of March 16, 1956, the Mollet cabinet
was authorized "to take in Algeria all measures relative to
investménts, puBlib works, housing, agricultural equipment and
land tenure, industrial and farm subsidies, labor legislation,
§6c1a1 welfare legislation, civil service recruitment, and the
reorganization of administrative institutions--notably the |
reform of local collectives, the regime in the Saharan regioms,
and the central governmental organisms in general."1 These
powers for "modifying and abridging the existing législative

dispositioné" were subjeét to four procedural restrictions:

solely policy matters,vit is probable that the Minister Vithout
'Portfolio resigned in a pique over the failure of Mollet to
accord the Quai d'Orsay to him, Ibid., pp. 56-57.

1France, Journal Officiel..., lois et Décrets (March 17,
1956), p. 2591. . . e
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(1) they were required to be enacted in meetings of the Council
of Ministers; (2) they were to be exercised by the cabinet act-
ing "on the report of the Minister Resident in Algeria and the
intereétéd ministers;" (3) they were to be enacted after advice
from the Council of State;1 and (4) the decrees were to take
effect immediately after their announcement in the Journgl Of-
ficiel, but would not become permanent unless submitted to Par-
lisment within a year and ratified by it.2

At the same time, exceptional police powers were granted
for application in Algeria which did not contain the definition,
qualification, and restriction inherent in the Faure lagw on the
state of emergency. The extensively detailed and carefully
qualified speciﬁl powers for the protection of the state were
reduced to one inclusive delegation:

The government shall have at its disposal in Algeria,

the most extensive powers to take any exceptional

measure required b{ithe circumstances with a view

toward the reestablishment of order, the protection
of persons and goods and the security of the terri-

tory.
When the measures taken by virtue of the preceding
clause have the effect of modifying legislation,

they will be promulgated by decree decided in a meet-
ing of the full cabinet.3

And this grant was enhanced still further by the stipulation
’that:

The government can, in any matter, by decree of
the full cabinet, acting on the report of the Minister

Larticle 1 of the law of March 16, 1956. Ibid.
2prticle 2 of the law of March 16, 1956. Ibid.
3article 5 of the law of March 16, 1956. Ibid.
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Resident in Algeria and the interested ministers
and having heard the opinion of the Council of
State, extend to A;ﬁeria, with such modifications

as are necessary,

e laws and decrees in effect

in the motherland.

The vagueness and ambiguity apparent in the phrases "any ex-

ceptional measure required by the circumstances" (Article 5)

and "with such modifications as are necessary" (Article &)

serve to emphasize the meagernmess of restraint as compared to

the sum of authority granted to the Govermment by the law of'

March 16, 1956. For example, under the provisions of Article

5, the Governor-General was immediately provided with a mas-

sive delegation of authority which included competence to:

1o

2.

3.

4,

5.

6.

7.

8.

Prohibit the movement of persons and vehiclesg in
the places and at the hours fixed in the arrfité;

Prescribe all measures controlling the shipment of
goods and assuring their preservation;

Regulate or prohibit the importation, the exporta-
tion, the purchase, the sale, the distribution, the
transport or the detention of products, raw mate-

 rials, or animals;

Institute zones in which the continuance of persons
is regulated or prohibited;

Determine whether or not to assign to a residence
under surveillance, all persons whose activities
are considered to be dangerous to the public secu-
rity or order;

Prohibit public or private meééings of a nature .
that may provoke or feed disorder;

Order or authorize search or private‘domicile by
day or by night; :

Take all the measures to control the totality of the
means of expression, notably the press and the :

l1pid.
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publicationélof all types as well as telecommuni-
cations, radio broadcasts, movie projections, and
theatrical presentations;

9. By an immediately executory decision, to transfer,
to suspend, or to return to the disposition of the
responsible administrative agency, all functiona-
ries or agents of the public service whose activi-
ties are distinctly dangerous for security or for
the public order;

10, Take all measures of prohibition or of dissolution
counter to any society, association, or group whose
activities are prejudicial to the security of the
province or to the public order;

11, Enable the civil and military authorities, each in
that which concerns it, to exercise the powers of
reguisition foreseen by the law of July 3, 1877,
relative to military requisitions, and the law of
July 11, 1938, on the organization of the nation in
time of war;

12, Adjourn elections by grrété;

13, Suspend without limitation the continuance of elect-
ed local assemblies which impede in some manmer the
action of the public powers;

14, Provide the governor-general with authority to ins-
titute zones in which the responsibility of main-
taining order passes to the military authority who
exercises the powers of police normally imparted to
the civil authorities. '

In instances in which the military authority receives a delega-
tion to exercise the powers of pelice in carrying out the res-

ponsibility of maintaining the public order,‘it is also possible
for the Governor-General to grant to the military competence to
employ all the authority specified above except the exercise of
the civil aspects of the power of requisition as specified in
the law of July 11, 1938,2

lPrance, Journgl Officiel..., Lois et Décrets (March 19,

2See item 11 above.
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Article 5 of the loi-cadre of March 16, 1956, provided
competence for the willing Mollet cabinet to reconstruct an
ensemble of special security measures available for applica-
tion in Algeria. Upon comparison with the state of emergency,
it is evident that (1) the Mollet government reinstituted a
security regime in most ways quite similar to the state of
emergency, but that it (2) formally recognized the necessary
cooperation of the militafy establishment with civil security
operations in a manner that is distinctly contrary to the
philosophy of the civil state of emergency. At the same time,
the law of March 16, 1956, was more of a grant of legislative
authority to take action in broadly defined areas of competence
than an assertion of defined policy to be followed by the Exec-
utive. Consequently, it fell short of the theoretical ideal
of lois~-cadres though it served the valuable service of com-
mitting legislative power and support to govermmental policy
in a time of national crisis without running the risks entailed
by decree legislation,

Though 1956 saw the progressive intervention of the mili-
tary authority in support of and in collaboration with the
regular civilian security apparatus, the complex confrontation
that developed between military-civilian, revolutionary, and
counterrevolutionary forces did not evolve into a "war" in which
the combatants on both sides were regarded as "soldiers" but
into a holocaust of terror in which the intérningled mass pop-

ulations became both the battleground of the conflict and the
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stakes of victory. The dry timbers of emerging nationalism,
frantic colonialism, wounded pride, awakening self-respect,
and vested-interest were irrevocably set ablaze by Government
execution of two Algerian patriots in June, 1956, For twenty
months since the outbreak of hostilities, the regime in Paris
had averted recourse to capital punishment in this emotion-
charged situation, but the Mollet govermment allowed itseif to
be convinced that such methods were necessary to stem the tide
of violence. The results were disastrous, in view of the ris-
ing Moslem unanimity in the face of French pressure. By this
one stroke the Government compromised itself and the institu-
tions of French justice before the entire provincial popula-
tion and welded the Arab masses to the revolutionary current
in a manner that had not been possible previously. The imme-
diate consequence of the ill-advised executions were brutal
reprisals. The revolutionaries recruited "death commandos"l
who dedicated their lives to onme violent strike for the nation-
alist cause. A cycle of events was initiated that was to be -
repeated again and again--attack, death, reprisal, death. The
uneven rhythm--attack, death, reprisal, death--was to become
the heartbeat of the insurrection and the death knell of

Algéiiefggggg!;gg.

Before June, 1956, cases of torture in Algeria could be

1The "death commandos" were referred to by the Arab popu-
lation as fiddgyin, or as moussebbilin. The former is the
plural of the Arab word fe or who purifies." The latter
literally means "those whom Eﬁh caravan abandons on.the road,"
It was first used to refer to patriots who scaled the walls of
the Fort-National in 1872, Tillion, p. 145.
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cited but were relatively isolated. After the executions and
reprisals, "torture became the sinister complement of arrest:
terrorism jﬁstified_torture in some ﬁeople's eyes, while tor-
ture and capital punishment, in other people's eyes, made the
most murderous attacks permissible,"!

Within three months of these events » the first plastic
bomb was exploded in Algeria and it was not an Arab bomb but
a cquntértemrist bomb--a French bomb,2 Fifty-three persons
were killed, 280 made homeless, and the residence of one of
the original "death commandos" was destroyed. Officials inves-
tigated and reported, "It is thought that the incident figures
in the struggle between members of the F,L.N., and the Messa-
lists"3 (competing Arab factions). No arrests were made. The
European i)ress treated it with bickpage stories. This placid
reaction was not true for the Moslem population., They were
stunned; "thereafter they felt that they had been delivered--
ﬁithout defense, without arms, without legal recourse of any
kind--to murder pure and simple."4 On September 30, 1956 the
first Algerian bombs were exploded. This time the reaction
was sensational. French public opinion demanded the capture
of the guilty at aﬁy price.5 The European population of Algeria
reacted by demonstrations of mass hysteria--hysteria similar
to that exemplified by the Moslem reaction after the detonation

11bid., p. 146. | 41vid., p. 148.
21bid. 51bid., p. 150.
3

Ibid., p. 147,
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of the first plastic weapon--hysteria that was at once mur-
derous and pathetic and that was to be borne on an on by mer-
cilous and often indiscriminate assassinations, mass bombings,
and tortures.l

As France strove to combat the progressive anarchy of
the situation in Algeria, she had at her disposal the state
of siege, the state of emergency, special powers granted under
the law of March 16, 1956, procedures of the loi~-cadre, exten-
sions of the pouvoir réglementaire, and the possibility of ad
hoc exceptional powers outside the realm of established legal-
ity. The state of siege had been rejected in April, 1955 in
favor of the state of emergency; the state of emergency ex-
pired on December 1, 1955, with the demise of thé Faure cabinet;
" at this pdint ad hoc emergency procedures were rejected in favor
of organized approaches to crisis problems; consequently, in
the period from March, 1956 to June, 1958, the Govermment of
France relied upon "special powers" and procedureﬁ of the loi-
cgdre to create and to implement pdlicy toward Algeria.

With the spread of terrorism to continental France? in
the first six months of 1957, the govermment of Maurice Bourgds-
Maunoury demanded the reinstitution of special powers which had

l1bid., p. 151.

2In defense of his government's request for the extension
of special powers to continental France, the President of the
Council, Bourgés-Maunoury, warned .that National Assembly that:
" e o« o it is not by chance that the efforts of terrorism are
directing themselves toward the Metropole. The rebellion has,
from the first, attempted to conquer the wastelands. It has
spread fear and disorder, but it has not obstructed the French
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been available to the Mollet government,1 and their application
to the Metropole as well as to the overseas province. This
request, aftef a heated and lengthy debate in the National As-
sembly, was passed as a vote of confidence.2 This law of July
26, 1957 provided for the implementation of these restrictive
procedures within metropolitan France in situations in which a
direct relationship existed between the Algerian idbrogli§ and
the emerging terrorism on the continent.3 A simiiat aﬁthority
was granted to the Gaillard govermment upon its ascension to

power in November, 1957.%

Moslems, in many places, from associat1n§ themselves with us and
from cultivating their fields. The rebellion has attempted, by
perpetual attacks in the cities, in Alger in particular, to
create explosions of irreparable ill-will between the two com-
munities, The action of the Army has made this design miscarry.
The rebellion has attempted to replace municipal and departmental
organization, Despite its efforts, a majority of the communes
retain functioning municipal authorities, Day after day, new
communes are born into political life and constitute the founda-
tions of the Algeria of today. Put in check on Algerian soil
the rebellion has moved some of its activities to the Metropole.”
{;an§8§7Journ31 Officiel..., Assemblée Nationale, Débats (July

’ s Po . -

ISﬁErQ., Pe 210"110

2Confidence was accorded to the Bourg@s-Maumoury govern-
ment on the matter of the renewal of the law of March 16, 1956,
and the exceptional measures relative to Algeria by a vote of
280 to 183, France, Journal Officiel..., Assemblée Nationale
(July 19, 1957), p. 3790.

3Article 6 of the law of July 26, 1957: "Peut &tre déci-
dée, par décrets pris dans les conditions prévues aux articles
1l et 2 de la loi de mars 16, 1956, la fusion entre les cadres
ou corps algériens et les cadres ou corps métropolitains homo-
logues. La présente disposition a valeur interpretative."”
rm;zgé Journal Officiel..., lois et Décrets (July 28, 1957),
Pe . } . ‘ .

4prticle uni of the law of November 16, 1957: "Sont
reconduites, jusqu'¥ l'expiration de présent Gouvernement, les
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Intertwined with the problem of repression of violence
aﬁd economic and social reform1 was the continuing necessity
for the development of an acceptable? political structure in
Algeria. The policy of the Mendes-France and Faure govermnments
had been the gradual but accelerated application of the 1947
statute. After Mollet obtained his grant of broad powers for
Algerian reforms, he made a number of structural changes,3
though on the face of it the special powers bill seemed to

4

authorize only administxative alterations.” These changes,

however, were regarded as provisional and Mollet's famous

dispositions de la loi du 16 mars 1956, complétée et modifiée
par celles de la loi du 26 juillet 1957." France, Journal Offi-
ciel..., lois et Décrets (November 17, 1957), p. 10682,

' 1Bourgés-Maunoury was enthusiastic about the social and
econhomie achievements made possible by the special powers
granted to Mollet in 1956: "The number of lodgings constructed
in 1954 was 11,500; in 1956, .it was 16,500, an increase of
5,000, A new plan of modernization has been elaborated, The
exploitation of natural gas discovered in large quantities per-
mits the implementation of a series of industrial projects
which would have not been possible without the discovery of
gas: the construction of a plant to refine petroleum in Algers;
the construction of an iron works in Bone, a number of develop-
ments within the chemical industry, and finally the installa-
tion of automobile production in Algers . . . Thanks to the
action of the Army, thanks to the confidence of the population,
also thanks to the significant coogeration of Moslem agricul-
tural workers, the magnificent agricultural production has con-
tinued unencumbered. Thanks to the special powers, which I ask
you to regrant in the economic sphere, we can integrate all
development within the framework of the law." France, Journal
Officiel,.., Assemblée Ngtiongle (July 17, 1957), p. 3697,

21t is questionable at this point whether or not it was -
possible to formulate an "acceptable" political structure for
Algeria--considering the intransigence of the F,L.N. as well
as the political ultra-Right wing in France.

3Supra.,pp. 208-09,
41pbid,
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triptyque of (1) ceasefire, (2) elecﬁions, and (3) negotia-
tiﬁns with those elected, was intended to lead to the eventual
determination of Algeria's govefnmental structure, Several

times during the Mollet regime, official policy statements ex-

pliéitly excluded the drafting of another statut octrovgé, 1
although this possibility was increasingly being discussed in
high political circles as a necessary step toward the solution
. 2

of the Algerian problem,

With the investiture of the Bourgés-Maunoury cabinet on
June 12, 1957, the promulgation of a new fundamental statute,
a loi~cadre, became official govermmental policy. By investing
the new Government, the National Assembly legitimized the prin-
ciple of the loi-cadre although‘it would be a gross oversimpli-
fication to assert without modification that the National
Assembly explicitly approved of such procedures., o

In his investiture speech the incoming President of the
Council declared: |

The tactics of the rebels is clear. They refuse a

. cease~-fire, Thus they avoid free elections and,

thereby, discussion of a statute., At the same time

they turn toward international opinion to say that

there has been no progress and that French commit-

ments are not being kept . . . We will not be out-

flanked by this maneuver. We will not allow our-

selves to be hindered in the construction of a new

Algeria. '

That is why .‘. « I have decided to submit as soon
as possible a bill for a loi-cadre which will serve

Ly statut octro e is a charter granted unilaterally.

L'Année Politique, s> PP 113, 120 and L'Année Politique,

1957, p. 211.
2William G. Andrews, p. 74.
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as the basis for the progressive installation of
new political structures. This installation will
begin at the local level, it will pass next to the
departmental level, then to that of the region,
Eac? region will become a provisional political
entity. .

Beginning with the provinces and their own political
organs the structure of the "Algerian ensemble" will
be elaborated. , o .

When elections become possible the elected repre-

sentatives of the people will be called to examine

this loi-cadre, to adopt it, or to propose the 1
- modifications in it which they believe desirable ., . .

The loi-cadre constituted the methodology for enunciat-

ing the central element of long-range French policy for
Algeria-~-a new political structure for the province. In this
instance, however, Parlisment did not "upon the suggestion of
the Government, . . . pose the prinéipies of reform and fix .
the limits in which, the Government may apply . . . the prin-
ciples posed by decree, decrees which ultimately must be ap-
proved by the Parlisment to have permanent effect,"? For the
Bourgés-Maunoury cabinet found it impossible to agfee ﬁpon a
draft bill without a public display of dissension and, when
it finally was able to present a proposal to the Interior com-
mittee of the National Assembly, the governnentallprogran;vas
at best a superfiéiul co-pton;se between the rival Socialist
o aﬁa Independent elements within the cabinet. Ié ingpired no
éonfidence'oﬁ_the part of the Interior committee and, after
an initial rebuff by that group, the Government publicly ad-
-4mitted its inability to form coherent policy and turned to a

1y 1Aanée Politique, 1957, p. 522.

ZSuerl., Pe 204, Note 2.
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"round-table conference" of ﬁoIitical party leaders in an
ill-advised and patentlf.extra-constitutional endeavor to
secure agreement upon & program for Algeria. This diversion
of public competence from constitutional channels contributed
to a sﬁriking portrait of a political system in disintegra-
tion. A vigorous govermment, backed by substantial majority
support, employing an appropriate crisis institution to order
policy, could ot be achieved in the last two years of the
Fourth Republic, |

| Initially the Govermment was deterred in its task of
determining the principles upon which én Algerian statute
could be based because of a fundamental disagreement between
the President of the Council and his Algerian Minister, Robert
”Lacoste.l Other contributing’factors were pressures exerted
thnoﬁgh intefnationalApolitics as the‘Algerian question was
~ discussed in the forum of the United Nations and the internal
pressures resulting from én acrimonious free-for-all that
broke out in the Assembly on July 28, 1957, and which subsge-
quently occupied the Government for a nine-day period. Ulti-
mately, a series of confefences between members of the staffs
of the Lacoste and Bourgds-Maunoury resulted in a tenuous
'agreenent concerning the broad principles upon which govern-

mental proposals for Algeria could be evolved:

lRobert Lacoste became a symbol of the policy of unrelent-
ing firmness in suppressing the rebellion., He accepted the
necessity for some sort of "provisional” statute for the -
vince, but he felt very strongly that such a statute should
not lead to independence and that the new govermmental orgami-

zation for Algeria should not be federal, Le Monde, July 9,
1957’ Po 40 T
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The "Federative Parliament" would invest for the
duration of its mandate a "Federative Council"
presided over by the Representative of the Presi-
dent of the French Republic he being the head of
the executive.
The proposed bill . . . also set, in a precise
manner, the division of functions between the terri-
torial authorities and the French Republic. The
latter would keep, in particular, the army, the
diplomatic services, general financial questions,
civil and criminal justice,.administrative litiga-
tion, secondary and higher education . . .

The Algerian people would continue to be represented

in the French Parliament.l

Using this agreement as a point of departure, Bourges-
Maunoury opened cabinet discussion of the loi-cadre on August
23, 1957, more than two months after his investiture. He dis-
covered immediately that, while it was relatively easy to ob-
tain a general "agreement" on somewhat vague principles (broad
decentralization, division into regions, common federative
institutions), it was most difficult to detail the specific
powers to be held by the respective Algerian institutions or
to defing the tasks whigh would be entrusted to these institu-
tions.2 Faced with the dilemma of internai.division within
his cabinet, Bourgés-Maunoury turned to formal consultations |
with the heads of political groups not represented in the Gov-
ernment, but whose support was necessary to the passage of this

legislation. He found opinion more splintered and disagreement

lle Monde, August 23, 1957, p. 1.
210 Monde, Auguét 22, 1957, p. 1.



222
more profound outside the Government than within it. He then
turned to the people themselves through a direct radio broad-
cast, but--perhaps because of the traditional fear among
Fourth Republic politicians that direct communication between
the Executive and.the people smacked of Caesarism--he merely
explained his program and the need for its passage rather than
using this conversation as a platform for assailing the debi-
lities of party intransigence.

A draft bill was then adopted and a second round of con-
sultations followed. Despite the Premier's agonizing efforts
to elaborate a proposal that would attract wide support, basic
disagreements remained even within the cabinet, when the draft
was submitted to it. The draft bill was sent to the National
Assembly and referred to the Interior Committee of that assem-
blage. The Defense Minister, André Morice, whose opposition
to the bill h;d not been well-concealed previously, failed to
appear with the President of the Council and the Minister Resi-
dent for Algeria to defend the bill before the Conmittee. By
this single act, he dramatically emphasized the lack of cohe-
sion within the Bourgés-Mauhoury cabinet--a cabinet dedicated
in terms of policy to the development qf a coherent program'
for Algeria and a cabinet requesting the grant of excepfional
authority under a loi-cadre to implement thié policy. The
committee immediately launched into a bitter debate over the

selection of a rapporteur for the bill., Hostility was so
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pronounced that the President of the Council withdrew the
bill and convoked a meeting "of a certain number of political
personalities to seek a rappfochement leading to the formation
of a broad national majority on the Lgircadre.l

Thus a new procedure of French parliamentary govern-

ment was born, marking another long step in the

degradation and paralysis of the regime. The cabinet

whose composition had always depended on the proper

dosgge among the majority parties, was now compelled,

in order to prevent its own disintegration, to summon

fresh and more official party representatives to

solve the pglicy question too difficult for the cabi-

net itself.

This "round-table conference" met on September 20 and

21, 1957, Its objectives were: (1) the avoidance of the
breakup of the Council of Ministefs;3 (2) the provision of
time to await the decision of the National Council of the So-
cialist Party which had not determined its position on the
loi-cadre at this time, (3) the rallying to the Government
text of those who were hésitant, (4) the attempted modifica~
tion of the draft bill to make it—aéceptable to moderate op-
ponents, and (5) the emptying of the text of "details" and the

deferring of them to implementing decrees or to subseéuent

lre Monde, September 19, 1957, p. 1.
ZAndgews, p. 85.

B"Vhatg then, can be the utility, the object, and the
effectiveness of the 'last conference!?

(1) 1Its convocation . . . will at least have permitted:
: --gvoidgnce of gg% bregk up of the Council of Ministers
on Wednes%x morning. resignation of M, André Morice would
have been followed, not only by that of the three other members
of his party in the Govermment, but also by that of M. Robert
Lacoste, -

The Minister for Algeria does not agree with the critique

and does not share the fears of the Minister of National Defense.
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1aws.1 The Conference served only to provide a forum for in-
effective compromise between leadership echelons--a compromise
that could not be transferred to the floor of the Assembly.
The "round-table conference" turned into a tense dialogue be-
tween Roger Duchet of the Iﬁdependents; supported in substance
but not always in tactics by Jacques Soustelle and, outside
of the conference, by André Morice, the erstwhile Minister of
Defense, and Guy Mollet of the Sdcialists, supported by Joseph
Perrin, Paul-Henri Teitgen, and Edgar Faure., The fundamental
point of contention was the nature of the "federative" execu-
tive, The Independents and Soustelle sougﬁt to desighate the
Minister for Algeria as this officer, but Guy Mollet argued
that to have the Minister for Algeria direct the federative
council would "prevent him from playing his role as arbiter
and would involve directly in all the conflicts among terri-
tories.2

~ In an qttempt'to resolve the conflict, Bourgds-Maunoury
proposéd that the structure of the federative council be post¥
poned until such time as a special law could be passed providing

He justifies and defends the draft bill as it was submitted to
Parligment., But it is very certain that the resignation of his
colleagues would place him in a delicate position in Algeria;. . .
Le Monde, September 20, 1957, p. 1.

1vThe operation would be justified to the extent that the
present.proposal defines not only a framework but descends to
the means; but if it does this it is precisely to satisfy those
who wanted to include in it numerous safeguards for French sov-
ereignty. The idea of a !thinned-out'bill is attractive. It
would not resolve the difficulty; it would defer it. It would
not settle the conflict; it would prolong it." Le Monde, Sep-
tember 20, 1957, p. 1. .

21e Monde, September 22, 1957, p. 1.
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for it.l The Independents took up this idea and proposed the
accompliéhment of this organizational problem by means of
decree, Guy Mollet accepted this solution, but after a night
of meditation the Independent leader, Duchet, rejected this
plan advocated by his cohort Teitgen. Duchet felt that the
decree procedure was more perilous than'that of the law, for
no one could foresee what use might be made of it by the gov-

ernment then in power.2

There was no solution to the problem of the federal
executive. After certain other modifications were made in the
draft b:1711,3 it was resubmitted to the Assembly accompanied by
a "corrective letter" that assuaged the objections of some of
the conservative members of the Interior committee, The letter
withdrew the designation "legislative" from the territorial
assemblies, limited the federal assemBly to coordinating func-
tions, and deprived the federative council of the right to

choose one of its members to "direct" its operations, The

llbid., PP. 1"'20
21pid., p. 1.

3"The attributions conferred by the territorial assemblies
on the Federative Assembly must be ‘with an aim toward coordina-
tion and may not impair the autonomy of the territory.! . . .

The second paragraph of the same article was deleted., It
stipulated that Parliament, by means of a law, could transfer
to the federative and territorial organs certain attributes
reserved to the Republic. . . .

The institutions provided can be modified "by concordant
resolutions” and not simply "by agreement”" of the territorial
assemblies, .the Federative Assembly, and Parliament, le Monde,
September 24, 1957, p. 1l. , :
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clause permitting Parliament to delegate additional powers
was stricken and the Legislature was given the primary author-
ity over alterations in the Algerian governmental structure
with assent required by the territorial and federative assem-
blies. Despite these alterations the committee was unable to
agree uéon amendments to the draft bill and reporﬁed it with-
out recommendations, thus ailowing the original governmental
bill to serve as the basis for discussion in the Assembly.

The techniques employed by Bourges-Maunoury were to no
avail. There was no "national majority" to be found. In
such circumstances the exceptional prccédure of the loi-cadre
offered no solution. The perversion of this technique, into
which the Bourgés-Maunoury government had subsided, served
only to restate the inadequacy of the immobility of the party
structure of the Fourth Republic, rather than to provide a
workable exceptional method of decision making. Consequently,
when Bourgés-Maunoury staked the life of his government upon
a vote of confidence on the loi~cadre for Algeria, he was de-
feated.1

The loi-cgdre proved to be a procedure of little appli-
cability in a situation in which there was no national consensus

concerning the propriety of a proposed program and no "rela-

tively stable parliamentary majority” in support of governmental

lon the Bourgé@s-Maunoury question of confidence, the con-
stitutional majority reguired to refuse confidence was 298, The
bill was defeated by a vote of 279 against adoption tc 253 for .
adoption, As a consequence, the Government was not constitu-
tionally required to resign. However, it chose to conform to
well-established practice in the Fourth Republic by refusing to
remain in office after defeat on a major policy vote,
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draft laws designed to institute such a prdgraﬁ;

The resignation of the Bourg&s-Maunoury cabinet‘created
a monthflong governmental crisis which was terminated with
the investiture of the previous regime's Radical Minister of
France, Félix Gaillard. Gaillard immediately promised a new
governmehtal text of the draft law., This text emphasized that
France would not be content to base her policy toward Algeria
solely upon thernegative repression of terrorism, Gaillard
made it quite clear that the Government wished to take posi-
tive steps toward an economic, soci;i, and political solution
of the Algerian problem within the context of a province indis-
solubly bound to the Metropole, and consistent with the prin-
ciple of the coexistence of the two Algerian communities.1 In
pursuit of these objectives the Government defined procedureé
for an electoral law which would take into account doubts ex-
pressed concerning adequate safeguards for the European popu-
lation in Algeria during the first discussion of the text of
the Bourg@s-Maunoury draft law before the Parliament., The

Gaillard version? increased the "guarantees" of the European

1p'Année Politique, 1957, p. 538.

2"M, Robert Lacoste and his collaborators have drafted .a
new loi-cadre . . . The new text retains most of the [previous])
one . « « ; in particular it retains the federative ofgans in
Algiers, But M, Lacoste has adopted an idea advanced by M. ,
Soustelle and accepted by M, Guy Mollet: that of the represen-
tation of "communities." [Soustelle] proposed the creation of
an Assembly of Communities in Algiers and lleﬂ envisioned
one in each territory. The new bill satisfies both, It has . . .:

: (a) Alongisde the territorial assemblies, consultative
assemblies of communities, composed, on a basis of parity, of
representatives of the Algerians with Koranic status, of
Europeans, and of economic, cultural, and social groups;
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community, limited the political rights of the Moslem commun-
ity, and provided that draft legislation would not go into
effect until the restoration of "calm" in Algeria.

The Interior committee was more receptive to the Gaillard
draft law than it had been to that of the preceding éovernment.
This was partially the case because many of the committee's ob-
jections had resulted in modifications of the:original Bourgé&s-

Maunoury draft and partially because the committee was awaiting

(b) Alongside the federative council in Algiers, itself
issued from the territorial assemblies, a federative council of
comnunities with consultative power;

(c) An arbitration procedure between the territorial as-
semblies, whose function would be comparable to that of legis-
lative assemblies, and the councils of communities, whose role
would be comparable to that of the Council of the Republic . . .
In case of disagreement, the Minister for Algeria could either
implement the decision taken on second reading by the terri-
torial assembly or refer the dispute to the mainland Parliament.

The mechanism . . . is thus heavier and more complicated
« « o+ But ., , . it is one of the conditions necessary to win
the support of a sufficient number of opponents, and, in parti-
gg%gr, of Independents, of whom 41 voted against the {first

The government also hopes to accomplish this by presenting,
simultaneously, a bill for an electoral law. There again: the
same principles are being retained and especially the single
electoral college. But . ., , the present bill specifies the

. . form of balloting. In order to ensure "equitable and
authentic" representation of communities, it institutes a system
of proportional representation . . . Each list would elect as
many candidates as the number of times its vote contains a quotient
resulting from the division of the total number of voters by the
number of seats to be filled. The "remainders" would be dis-
tributed at the level of the territory among the groups having
presented lists in more than eight constituencies throughout
Algeria. Le Monde, November 10-11, 1957, p. 4.

The institution of the "councils of commmities" entails,
in effect, the deletion of the proposal of the arbitral court . . .
The Council of State becomes the only means of recourse. 4
The councils of the communities . . . will have . . . com-
petence only in the financial domain and over problems concerning
the coexistence of the communities. Le Monde, November 13, 1957,

P. 4.
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its opportunity to sabotage the bill, In a seemingly contra-
dictory manner the committee struck out the phrase limiting
the federative organs to "coordinating" functions and provided
that the federal council and the territorial assemblies would
have executives. It appeared at first that these modifications
would strengthen the bill immeasurably. However, the committee
then turned and applied the coup de grfre. It re'quired that
all territories, rather than a simple majority of them, adhere
by consent to the new arrangements beforelthe federative organs
could be established. As some of the territories were to have
European majorities, the colons were provided with an effective
veto over the establishment of federative organs and, in the
situation of November, 1957, this rendered the loi-cadre into
a loi-cadavre., It was passed, to be sure,1 but there was no
chance whatsoever of winning over the Moslem population to its
acceptance., The contribution of the Gaillard government to
the redefinition of Algerian policy was to add to this already
unrealistic proposal a few qualifications which would afford
supplementary guarantees to the European population?

The governing Center coalitions could not agree oﬁ a
program of genuine internal autonomy, nor on a poliéy of liber-
al reforms, nor on war without reforms., They staggered along,

faltering for a time but-‘not falling, unable to suppress the

1By the invoking of the question of confidence, the
Gaillard government obtained passage of both the organization
and electoral bills without further amendment., On November 29,
1957 the loi-cadre was passed, 269 to 200, and the electoral

law was passed, 267 to 200.
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insurrection that had consumed Algeria, and equally unable to
provide policy of internal reform acceptable to the Moslem
population. Ultimately, contradictions within the system
cre#fed a complete immobilism of policy making. The result
"was'a rising wave of nationalism demanding leadership which
' swept public opinion in early 1958. This nationalistic fervor
was the match that'ignited the revolutionary situation in exis-
tence in Algeria: "a proliferation of conspiratorial groups
which had worked thé}Algerian population to a fever pitch over
the danger of being !'abandoned!; a polige force and militia in
Algeria largely made up of elements of the very population that
wished to overﬁhrow the regime; an army ﬁrofbundly demoralized
by the tasks of crushing a rebellion in the absence of clearly
defined political objectives; a large number of generils and
officefs'who entered into dissidence; and a Minister of National
Defense nourished a plot to destroy the Republic of which he
was supposed to be the tdefender!."l The consequence was the
destruction of the Fourth Rspublic; |

The system was moribund, Faced with the insurrection of
May 13, 1958, the outgoing goverﬁnené of Félix Gaillard trans-
fered all civil authority in Algeria to the military commander,
General Salan. The value of this transfer is questionable, as.
it allowed the participants in the Committee of Public Safety
to wrap themselves in the mantle of legitimacy. As General
Massu insisted on May 14: "I want to avoid bloodshed, 1 am

IMacridis and Brown, p. 62.
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not an insubordinate General . . . There can be no question of
creating at Algiers an insurrectional govermment . . . Power
belongs to General Salan and he is the emanation of the govern-
ment. If the Committee forgets it, it will be dissolved."! On
May 17 Pierre Pfimlin was granted his request for the institu~
tion of the state of emergency in all of metropolitan France for
a period of three months.2 However, the time had passed when
either regular procedure or the implementation of legitimate
crigis devices could substantiﬁlly alter the situation. In a .
test of strength between Army and civilién government, inst:u-
ments for the transfer of civilian authority to the mili:gf}
constitute a danger rather than a security measure, In éuch a
test, procedqres for the development of long-range policy based
upon parliamentary majority support and executive implementation
are incapable of application. Grants of extended competence to |
the departmental and local civilian authorities are of no value
when the military holds all civilian authority. The crisis
institutions available to the Fourth Republic were of little
utility in the last days of the May emergency. Legitimate eri-
sis institutions, as vehicles for the assertion of positive
policy formulation and application, provide no answer to the
internal strife of a legal order directed against itself,

lnhrry and Serge Bromberger, Les 13 co lots du 13 mai
(Paris: Librairie Arthéme Fayard, 1959), p. gif

2France, Journal Officiel..., Lois et Décrets (May 17,
1958), P. 4734,




CHAPTER VIII
THE DESTRUCTION OF THE SUPREMACY OF THE LAW

The Algerian.iﬁaurtection shook the Fourth Republic to
its knees. It was a shock (secousse) that was not only the
beginning of a catastrophe but also the signal for reorgani-
zation (redressement).l Reorgénization began with the inves-
titure of the De Gaulle government on June 1, 1958, This
regime was imnédiately empowered to prepare a new constitution
_incorporating the principles of universal suffrage, the separa-
| tion of legislatiﬁe and executive powers, the responsibility
of the Govermment to the Parliament, the independence of the
judiciary, and an organized relationship between the French
Republic and the peoples associated with it.2 Fbrmal.reorgan-
ization culmiﬁated, at least momentarily, with the ratification,
by great majorities, of the Constitution of the Fifth Republic
on September 28, 1958, |

This Constitution was designed to achieve a "rationalized"

1as predicted by General de Gaulle in his last press con-
ference of June 30, 1955, before his temporary retitanent. Le
Monde, July 2, 1955, p. l. :

2pe ter Campbell and Brian Chapman, Thc Constitution of
the Fifth Republic (Oxford° Basil Blackwood, 1958), pp. 27-28.
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system in which a precise distribution of powers between the
Govermment and the Parlisment would allow avoidance of the
disequilibriﬁll of reactionary appeal to arbitrary government
and of radical appeal to Assembly govermment which had plagued -
France in the past. The President of the Republic was installed
as the "arbiter" and "guarantor" of the constitutional system,
The judiciary was set'apart md'uuu} priv:lleged in oxder to
assure the protection of individuals against the powerful
Executive and against the comsequences of an accord between
him and the legislative Assemblies.

The key element of this reorgamization was the relation-
ship between the Executive and the Legislature., In the tradi-
tional and chisic pattern in existence before the Fifth
Republic, the relationship between these two organs ‘had been
represented by a legal hierarchy of laws and regulations based
upon the supremacy of the Legislature as the possessor of the
national sovereignty and the sole source of law (10i). This
hierarchic pat:térn was achieved by the arrngene;n: of texts
in a mammer parallel to the order of precedence of the issuing
legislative or govermmental orgam. Consequent:ly, under the
authority of the constitutional documents of the Third and
Pourth Republics it was possible to uthoriutivéiy establish
an order of precedence for (1) organic statute law, (2) regular
statute law, (3) regulauory“dicnea issued by the President of
the Council of flinisters, (4) ministerial regulations issued
by the respective heads of‘d;pnrt-enu as part of the process
of the elaboration of governmental programs, (5) prefectorial
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arrdtés, and (6) municipal arpdtés.l The hierarchy was for-
mal (loi £ glle) rather than substantive (loi !‘térielle),z
nevert:heleu, the aovereign legislature poueued a gneral
and unconditional normative power (pouvoir mormgtif gépéral
et incondi;ionne)3 which allowed it to interveme in any domain
in Adefense of the principles of the Constitution. Any new
'legislation passed by the Legislature imposed itself immediately
‘upon all authority iavesteil with the regulatory power and texts
emanating from the Executive were susceptible to sbrogationm,
ipso facto, to t:he degree that their provisions contradicted
the prescriptions of the legislative power as embodied in law,

Though the Legislature remained the ultimate source of

4

normative power in France until the passage of the De Gaulle
Constitution, the cc;-plexity of mid-twentieth centniy govern-
ment rendered the traditional system to be less and less ade-
quate. It became clear that a substantive hierarchy im which
the Legislature makes the law and is incapable of delegating
this right was inappropriate. Experience had demonstrated
that in France a representative parliamentary legislature is
incapablé of determining policy in an absolute manmer such as
would be required for the operation of am effective substantive
hierarchy. Conqeq\;ently, the recourse in the Third and Fourth

'1Goorgel Morange, "La hi!rarchie' des textes dans la Con-
sti;ulltion du 4 octobre 1958," Recugil Dalloz, Chromique, 1959,
Pe . .o -

2supra., p. 131.

3lﬁn:ange, P. 21,
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Republics was to the formalistic supremacy of the law which
allowed the possibility of delegation of legislative competence
to the Executive for the accomplishment of specified objectives
within specific time limitations. It is upon this formalistic
hierarchy that the exceptional institutions of the pre-1958
period were based.

Particularly during 1934-1940 and in the 1955-1958 period,
the distinction between law and regulation became increuinglj
blurred. The French juridical system fell into a massive state
of confusion and congestion. The parliamentary agenda was
overwhelmed b} an excessive number of projects of law. Parlia-
ment debated and argued, but on occasions of great importanmce,
it tended to remnder sterile co-pronisesl rather than effective
policy decisions. At the same time, in the realm of exceptional
procedures the Government, quite incongruously, in the case of
Algeria found itself relatively free from legislative incua-
brances. However, coherent long-range programs depended upon
the cooperation of Government and Legislature as well as the
maintenance of a stable coalition inm support of national pol-
icy, and neither of these prerequisites was attainable in the
Fourth Republic, Michel Debré explained this dilemma quite

lld-ond Burke claimed that "All gcvermant, indeed every
human benefit and enjoyment, every virtue, and every prudent
- act, is founded on co-pro-:l.se. ("Speech on Comciliation with
America,” (1775), 12 .vols,, Bostom: Iittle, Browa and
Co., 1857, II, p. 169 ther writers. "condemn. eolpro-:l.se

rank cowardice and sheer opportunism. A batter view
;ould disti ';I; ; i:nrlnn :lugh‘ appeases 11;. ‘fritﬂout h;;:i.s-
ying any . ¢ rolling 1is prototype) from a r
one that ful recone:lies the initial diffemcn.

Particularly in the Fourth Republic, the Center parties,
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cogently in his preseatation of the draft text of the Comsti-
‘tution of 1958 to the Council of State:

An observer of our parliamentary life could have noted
between the wars, but even more since the Liberation,
this double deviation of our political organization:

a parlisment overvhelmed by bills and rus in dis-
ordar toward the multiplication of detailed speeches,
but a govermment treating without parlismentary in-
terference the gravest natiomal problems. The result
of these two observations led to a double crisis:

the impotence of the State because of the fact that

the administration was bound by imexcusable laws, the
anger of the nation because of the fact that a partisan
coalition placed in the govermment put before it serious
measures decided vl?u having been submitted previous-
ly to serieus study,

The ansver of the Fifth Republic to this dilemma was the
reorganization of the relationship between the Parlisment and
the Covermment. Four major provisions of a general character
determine the nature of this relationship: (1) the imcompati-
bility between the parlismentary mandate and a cabinet post,
(2) the mammer in which the responsibility of the cabinet be-.
fo::'e_ the Parliament comes into play, (3) the distinctiom be-
tween "legislation” and "rule -aking,; and (4) the introduction
of the'.“encutive budget, "2 ' o

hamstrung by violent opposition on the extreme Right and extreme

Left, could do little more tham achieve the "lower” form of

compromise by which nome ceuld be satisfied.. Dankwart A. Rustow,
s of se (Princeton: Princeton University

88, s PP =dbe -~ 4
1!1eh;al Debré, "La nmouvelle constitution ,”‘!ﬁ{{{_ﬁ_%;e_
cience politigue, 1959 o 7-29, as reprinted im .
s (ed.), e nstitutions (Primceton: D.
Van Nostrand .Company, 1962), p. . .-

2Macridis and Bm,-p. 168,
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For crisis government the essential relationship is that
between "legislation” and "rule making.” The Constitution of
1958 provides , in accordance with the canons of Parlismentary
government, that the "law is voted by Parliament.” Members
of Parliament and thé.&wernunt can introduce bills and amend-
ments. The scope of lamaking, however, is substantively
defined in the comstitution (Article 34) to imclude:

o o o the %xentﬂg:

civil rights an ntal guarantees given to the
citizens for the exsrcise of their public liberties;
the demands made on citizens and their property im
the interest of national defense; nationslity, status,
and legal capacity of persons, . . .

determination of crimes and offenses and the penalties
that they may incur; criminal procedure; ammesty; the
creation of mew types of jurisdiction and the statute
of the judiciary;

the basis, the rate, and the methods of collecting
taxes of all types; the issuance of curremcy; . . .

the electoral system of Parlismentary aue-bliei and
the lecal uae-znea;

the nationalization of enterprires and the transfer
of property of enterprises from the public to the
private sector; . . .

the basic E;gngiglu of:
the general orgamization of national defense;
the free administration of local commmities, the

extent of their jurisdiction amd their resources;

education;

{m {tyiorighu,civi.l and co-Iercial obli.gations a
egislation per to employment, unions, an
social oecutz:yfth e ’ ’

Parlisment was also authorized to declare war (Article 35) and
to extend the effect of the state of siege, as decreed by the

ljean Chatelain, La mouvelle constitution et le régime
Elttif! ﬁ 1’ rr%e (2nd ed.; Paris: Rditions Berger-
au t. PPe . . )

99700
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Council of Ministers, beyond a period of fifteem days (Article
36). '

" This enumeration of legislative power was limited amd
could not be enlarged except by an organic law., All other
matters "than those that fall within the domain of the iu shall
be of a regulatory character" (Article 37). Consequently, the
normative supremacy of the law was overthrown. The traditional
patterm of law as the exﬁreuion of the general will emanating
from the sovereign Parligment and constituting the initial and
unconditional legal act was no more. In the hierarchy of
statutes established in the Fifth Ropuﬁl_:l.e, law was neither
substantively nor fomliatiéally supreme, Regulation was no
longer the subordinate and conditional act.l’

Article 37 also stipulated that legislative texts concern-
ing matters within the domain of the law "may be modified by
decrees issued after consultation with the Couneil of State.”
However, "those legislative texts which may be passed after the
preseant Constitution has become operative shall be modified by
decree, only if the Constitutional t:mmc.ilz has stated that they

oy Po 132,

219 traditional theory and practice, the law of Parliament
has been supreme and the machinery for judicial review was rudi-
mentary, with its development comsidered contrary to the sov- -
ereignty of the people as expressed by the Parligment. The
Fourth Republic made a feeble attempt to create an organ of
judicial review in its Constitutional Committee. But not only
was & majority of its members chosen by a partisan vote in the
Assembly, thus affecting their independence and objectivity, but
also 1tsdpmrl were extremely limited and, in fact, were hardly
ever used. '

Title VII of the Constitution of the Fifth Republic breaks
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have a regulatory character . ., ., "1 Thus, past laws dealing
with matters that were now beyond the scope of the legislative
power could be modified by simple decree. They were "delegal-
ized,"? Articles 37, 41, and 61 insured the distinction be-
tnenileg:l.llat:lol and rule making by a serie; o'f. safety devices.
If it appears in the course of the legislative procedure that
Parlisment is considering a bill or an amendment that is outside
the domain of law (Article 34) or that is contrary to a delega-
tion that has been”granted to the Govermment by the Parlisment

with this tradition by making the Constitutional Council almost
an independent organ of government, 1t is composed of all for-
mer Presidents of the Republic and nine other members, three
chosen by each of the Presidents of the two chambers plus the
incumbent President of the Republic, who also names one of the
members as the presiding official of the Council,

The Council has a number of special powers of surveillance:
the assurance of the regularity of the election of the President
of the Republic and the members of Parliament; and the procedures
uged in a referenda; the approval of the rules of procedure
adopted by the two houses of Parliament; the determination of
the scope of the domain of the law when asked by the Govermment
to str down a proposed private member bill or deputies'! smend-
ments to Govermment bills; the determination of the scope of the
domain of the law when asked by the Govermment to decide whether
a matter that was a subiect: of legislation before the Fifth
Republic now comes within the purview of executive rule making;
the nullification of law or treaty that is considered to be in-
compatible with the Comstitution.

It is also the Council that alonme decides when the sudden
incnpac:l.z‘of the President of the Republic requires his replace-
ment by President of the Senate, or whether new elections
should be called for his permgnent replacement. Fimally, the
Council must be consulted by the President of the Republic on
the use of the emergemcy powers under Article 16, as well as on
eve 3?;;“3 taken under those powers, Beer and Ulam (eds.),
PP. =3/ e : . _ - R

lchatelain, p. 370.

23upra., p. 96.
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(Article 38), the Govermment may declare the "inadmissibility"
of such a project of law. "In the case of disagreement between
the Covernment and the President of the Asgembly concerned, the
Constitutional Council, upon the request of either party, _ahall
rule within a time limit of eight days.”l If a bill is enacted
by Parlisment but there are doubts about the jurisdiction of
the Legislative Assembly, the President of the Republic, the
. Premier, or the presidemts of the two assemblies, can bring
the question before the Constitutiomal Council before the bill
is prmlgated.z If the bill is passed and promulgated, even
then it can be broﬁght before the Comstitutional Council on
the ground that it deals with a matter that was beyond Parlia-
-a,nt‘sl_' co:pétence.3 Finally, the Government can modify in the
future by simple decree a law passed by the Legislature, pro-
vided that the Parlisment exceeded its competence in passing

1e.4

The Constitutiom, in the aforementioned Article 38,3
provides expressly that all lawmaking power enjoyed by the
Parliament may be delegated to the Executive. The system of

larticle 41 of the Constitution of October &, 1958,
Chatelain, p. 371, .

3762Art1¢1e 61 of the Comstitution of October &, 1958. Ibid.,
Pe . . .

37°3Artic1e 37 of the Comstitution of October 4, 1958, Ibid.,
p. 370, ,. ==

_ b1pid,
SSupra.,pp. 239-40.
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décrets-lois of the Third Republic and analogous practices of
the Fourth are thus enshrined in the Constitution of the Fifth
Republic. "The Government may, in order to carry out its
program, ask Parlisment to authorize it, for a limited period,
to take through ordinamces measures that are normally within
the domain of the law."l Such ordinances come into force as
soon as they are promigated but they are null and void if a
~ bill for their ratification is not submitted by the Govermment
before Parlimment within a prescribed period of time, or if
 the ratification of the bill is rejected.2

Thus, the principle of the separation of executive amd
legislative power is incorporated in the Fremch comstitutional
system in a most umique manner. The domain of the legislative
power is materially defimed and restricted. The regulatory
power applies to all other matters and, in the event of parlis-
mentary delegation, ordinances may be issued on subject matter
that is normally within the domsin of the law, If the Legis-
lature moves outside its field of competence, the Constitutional
Cowncil stands ready to define the boundaries of the legitimate
sphere of legislative competence. However, if the Executive is
purported to have invaded the conpetence of the Iagiélature,
recourse must be to the Coumcil of State by the plaint of ultra
vires.3 Thus, it is stramge but true that the ahiniu:rafiye
courts become the dﬁfende_rs of parlismentary privilege. There

lchatelain, p. 370.
21334,
,38‘“!:&.’ Pe 48,
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is no way to take an allegation of Executive violation of
legislative competence to the Comstitutional Council except
by passage of law declaring the action to be invalid,

This separation of powers is complicated by the division
of the executive authority between the responsible parlismentary
executive, the Premier, and the unresponsible "arbiter" of the
constitutional system, the President of the Reooblic. ‘Consti-
tutionally, the Premier and his Ministers are competent to
"determine and direct the policy of the nation" (Article ib);
"direct the operation of the Govermment" (Article 21); "be res-
ponsible for national defense" (Article '21); and "ensure the
execution of the laws" (ArticieAZI). The Premier also has the
authority to initiate legislation iArcicle‘ 39), take appeals to
the Constitutional Council (Artiele 41), donnd priority on the
agendas of the assemblies (Article 48), propose the other mem-
bers of the Govermment (Lrticlo 8), and propose constitutional
amendments to the Prooidont of the Republic (Artiele 89). He
may also dismiss members of his caebinet and replaco them with
individuals of his own choice. Finally, he ccordinates the
action of the Covernment and supervises the execution of deci-
sions, However, both Premiers of the Republic--Michel Debré or
Georges fo-pidou--have"mainod staunch defemders of presidential
policy. When disagreement has occurred between the President
and the Premier, it hu been the responsible parlismentary exec-
utive that has yielded. The classic example is the resigmatiom
of Michel Debré in 1962, Debré resigned after the successful
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referendum of April 8, 1962, when the Parlisment was mot in
seic:l.on; when he had not faced and did not expect to face an
adverse vote; when, indeed, he even had an opportunity to
increase his parlismentary majority.

Apparently, Debré wanted an election to follow the signing
of the Evian Accorciol in order to substantiate the posture of
governmental support as Framnce moved into the post-Algerian
era, De Gaulle was oppqied, and the disagreement was sufficient
to result in Debre's resignation om April 12, 1962,

“The preii&ncy of the Fifth Republic is the "keystome of
the arch"2 of the new Republic--both the symbol and the instru-
ment of reinforced executive authority. Beside it the office
of the Premier pales somewhat by comparison., The Constitution
of the Fifth Republic maintains the irresponsibility of the
President, but at the same time it provides him with personal
poveri that can be exercised solely at his discretion. It
provides him with the authority to make decisions 'cencerﬁ:l.ng
all matters related to the Commumity and allows for a viftual
- vd\‘p power over a large, even if ill-defined, area of policy
making.

lon March 18, 1962 the delegates of Framce gad of the
rebel F,L.W. movement, meeting in Evian, reached final agreement
for an.end to the erian war. A statement issued by both
delegations contained three basic points: (1) a céase-fire was
agreed n and became effective on March 19,.1962; (2) the
people o ria were to be granted the right of self=determi-
nation; and (3) the best solution would be an independent
Algeria cooperating with France umder stipulated conditions.
French Embassy, Press and Information Service (Wew York),

Foreign Affairs, No. 130 (March 18, 1962), p. 1.
" 2andrews, p. 50. '
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It is the constitutional responsibility of the President
of the Republic to "see that the Constitution is respecfed"
(Article 5); "to ensure, by his arbitration, the regular func-
tioning of the governmental authorities, as well as the conti-
nuance of the State" (Article 5); and to be the "guantor of
national independence . . ." (Article 5). He appoints the
Premier (Article 8); presides over the Council of Ministers
(Article 9); promulgates the laws (Article 10); submits bills
to referendum (Article 1ll1); after consultation with the Premier
and the presidents of the assemblies, declares the dissolution
of the National Assembly (Article 12);_is commander of the
armed forces and presides over the high council and committees
of national defense (Article 15). "When the institutions of
the Republié, the independence of the nation, the integrity of
its territory or the fulfillment of its international commit-
ments are threatened in a grave and immediate manner and when
the regular functioning of the constitutional governmental
authorities ié interrupted,"” it is the responsibility of the |
President of the.Republic to "take the measures commanded by
the circumstances . . ." (Article 16). It is also his respon-
sibility to inform the nation of the measures taken by a public
message. The Constitutional Council must be consulted with
regérd to such measures (Article 16). During the period of the.
imposition of Article 16, the Parliament may meet by right.

Constitutional structures are, at their best, frameworks
within which political society can be given birth, can be nur-

tured, can grow, and caﬁ, subsequently, evolve. Within the
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Constitution of the Fifth Republic, the evolution of the exec-
utive element shows the progressive dominance of the President
of the Republic over the office of the Premier, It appears
that the President, for the moment at least because of the ac-
quiescence of the Premier, may, if he so wishes, dismiss both
the Premier and the individual ministers.l Comstitutionally,
the formation of the cabinet is the responsibility of the
Premier selected by the President, for it is the Premier and
his cabinet that are collectively respéns:l.ble to the Parliament,
However, it is obvious that during the 1958-1963 period the
President participated actively and intervened persomally in
the formation of both the Debrf and Pompidou cabinets and in
the selection of cabinet ministers.2 The President of the
Republic has called cabinet meetings, presided over them, and

lThe reference here is to the unwillingness of Debrf to

fight for J:li.cy which was counter to that desired by .the Pres-
ident of Republic and refers to his resigmation, whether
demanded by Be Gaulle or mot, when a profound policy disagree-
ment occurred., The authority of the President over the cabinet
can be documented by De Gaulle's dismissal of Antoine Pinay as
!fun:l.:ur ofi:‘hgce boem;;sg hiaadg:greeninfo wit? ggeaidntﬁl
oreign policy (January, , B e expulsion of Jacques
Soustelle from his position as Minister of State on the order
of the President of the Republic, Also, in August, 1961 Louis
Joxe became Minister of Algeriam Affairs as the persomal choice

of General de Gaulle.,

2"The make-up of the Debré and Pompidou cabinets reflects
o o o accord with the principles, goals, and methods of De
Gaulle's Presidency . , . Although under the Fifth Republic the.
choice of Ministers still helomgs to the Prime Minister comsti-
tutionally, the members of the Debré and Pompidou cabinets were
, choz:; in cooperation with Pe Gaulle.” Beer amd Ulam (eds.),
Pe ) - . . , - ~
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through his secretariate,.prepared the agenda and kept records
of the decisions. The Premier "may direct the operation of
the Govermment" but the determination of policy is virtually
completely within the jurisdiction of the President of the
Republic and his staff.

The separation of powers, then, has resulted in the legal
and political separation of the Executive and the Legislature.
However, this relationship is profoundly modified by the
"rationalization" of the Parliament itself,l and by the evo-
lution of the "division" of the executive power toward the sub-
jugation of the office of the Premier to the President of the
Republic, The result is that the political system of the Fifth
Republic is not "parliamentary." The fundamental criteria of

15 substantial series of innovations were employed in an
attempt to insure that the Parliament in the Fifth Republic
would be able to carry out its "proper"” functions under the
Gaullist constitution but that it would be able to do little
else., The restriction of the lawmaking functions to substantive
matters defined in the constitution is of central importance.
The authority of the lower house in the Fourth Republic has
been tempered by the strengthening of the Senate in the Fifth;
however, the result has been more of a confusion of powers than
a clean~cut division. The agenda of the houses is no longer
the outcome of interminable debates between the presiding offi-
cial, the representatives of parliamentary groups, and a gov-
ermment delegate. The Government now determines the order of
‘business. The Parliament can no longer establish its own stand-
in§ orders. They must be approved by the Constitutional Council
before they become effective. The number of parliamentary com-
mittees is reduced and their functions are carefully circum-

- scribed., Finglly, it is the govermment text of a bill rather
than the committees' amendments and counterproposals, as in the
Fourth Republic, which comes before the plenary session of the
Assembly, and the Government has the right to reject all amend-
ments and to. demand a vote on its own text. '

The new procedures do seem to reflect a genuine desire to
correct some of the more flagrant abuses of the past, but at the
same time, they make deep inroads into the capacity of the
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a parlismentary regime is the “responsibility" of the Goverm-
ment to the legislative body. In the Fifth Republic the law-
making functions of the Parlisment, its ability to question and
to scrutinize and to hold the Executive responsible, are nar-
rowly circumscribed. More :Liportantly, it is not the respon-
sible premier that makes policy, but the President., The regime
is not "presidential” either. The French President has the
power to dissolve the Legislature, to hold a referendum over
policy questions, and to legislate in areas outside the defined
material competence of the legislative body., He is also the
final judge of the mesming of the Conmstitution. Such powers
are not held by any other practicing presidential regime. In
fact, the essence of Presidential govermment is the separation
of the executive and the legislative power. Consequently, the
political system of France, at this writing, may be best under-
stood as personal ruiel--personal rule based upon the interven-
tion, the "arbitration,” and the gﬁarantee of the President of
the Republic. ' ) |

The reorganization of the essential political and legal
relationships in the Fifth Republic necessitated a reordering
of the posture of crisis institutions in Fremch constitutional
and public law. The restriction of the legislative domain of

e

Parligment to opei:ata as a "parliamen " legislative emtity.

It is a "régime lementaire let,”. Jean Rivero, "La
hiérarchie des textes dams la e eation du 4 octobre 1958,"

Recueil Dalloz, Chremique, 1959, p. 263. :

1n;y C. Macridis and Bernmard E, Brown, ggklo-_qgrggg
De e Republic (Homewood, Ill.: The Dorsey ss, Inc,,
y» Peo J&o - . L - . . v
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the Parlisment (Article 34) and the simultaneous recognitionm
of l’arlinont'l'abilil:y t:ohdelegate its material competences
to the Executive have created a situation in which the proce-
dures of decree-laws and lois-cgdres have been included in the
constitutional structure. This normalization of former emer-
gency practices is the result of the constitutional recognition
of the competence of the responsible Executive to make policy
in the areas outside the restrictive domain of the law (Article
37) and to receive from Parlisment delegations e-povariﬂg it to
deal by ordinance with matters that are normally within the
domain of the law (Article 38).

The state of siege was retained as an applicable emergency
weapon capable of use under the initiative of the Council of
Ministers, but limited in that "its prorogation beyond twelve
days may be authorized only by Parliament."l The state of
emergency was also retained. It was also init:iated by the
Council of Ministers and requ:li:ed Parlismentary approval to be
implemented for longer than a mel've-dqy period, However, the
state of emergency was not based upon an article of the Consti-
tution as was the state of siege., Rather, it was revived by
~Exnacmt:i.ve ordinance? to form a part of the "special powers”
gathered together by the Debre govermment in February and March
" of 1960 to be used as means for a final attempt to pacify Algeria.

lchatelain, p. 370.

2prance, Journgl Off:l.c:lel..., uia et nsem:s (Lpr:l.l 15,
1960), p. 3584, S ——=
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To this inheritance of the Third and Fourth Republics,

the Pifth has added the distinctive and vaguely defined grant

of e:ﬁcept:lonal powers to the President of the Republic contained
in Article 16.] Procedures under Article 38 appear to be less
severe than those under Article 16; however, in the tormented
years preceding the Evian Accords they were each to play a
significant role in the evolution of crisis govermment in the

Fifth Republic.

" During February, 1960, in the aftermath of the abortive
and unsuccessful military coup in Algiers,z the Debré goverment:3
moved to reassert its authority through the inpoéition of
Article 38, Debr€ warmed the National Assembly that France was
faced with “civil war"4 and that the Republic must sustain the

1guprge., p. 241.

~ 2The dismissal of General Massu % gu) in Jan-
uary, 1960 triggered a long expected revolt eria., The
insurrection lasted one week as the army hesitated and allowed
the ,p:gnlat:i.on to propagandize its and the army's dissatisfac-
tion with the Govermment's Algerian policy. In the light of the
Evian Accords, it is :l.ntcre;ttng that in his appeasement speech
of Jamuary 29, 1960, General de Gaulle ammounced: "the rebel
organization . . . maintains that it will cesse=fire only if I
negotiate with it beforehand, by special prerogative, on the .
go itical destiny of Algeria, w will be tantamoumt te build-
ng it up as the only valid representative and to elevating it
in advance to being the iovern-nnt of the country, t I will
not do,” James H, Meisel, The rﬁl of the _I_ﬁublic 5%5 Axrbor:
University of Michigan Press, » PP. 03-00, - , )

3The decision to invoke Article 38 was made after a series
of conferences by De Gaulle and Debré with members of the cabi-
net, the presidents of the two parlismentary chambers, the head
of the Comstitutional Cowncil, and other civil and military
leaders, Parliasment '{l called into extraordinary session to
pass the Govermment bill, Andrews, p. 117,

4pebré defimed "civil war" as a tragedy in which Fremchmen
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national legitimacy as represented in the person and by the

1 He asserted that the Govermament

policy of General de Gaulle,
did not have at its disposal the mecessary machinery to main-
tain order, to confront future difficulties, or to insure the

2 Consequently, it

success of the policy of the Government.
was necessary for the Govermment to ask the Parlisment for the
passage of a "special powers” bill to enable the Executive to
"jegislate” by ordinance within the domain of the legislative
bo'er. These ordimances were to be defined in scope, limited
in time, and subject to the approval of the President of the
Republic.l It was also expected that the Govermment would
p'eriodically'phce before the Parlisment for its approval reg-
ular bills embodying ordinamces that it had iuud.‘ The Par-
ligment would retain its legislative power, budgetary authority,
right of control, and right to censure the Government.® llov-'
ever, in view of the "raticnalized” nature of the Parlisment
and the comsequent lejislatin control of the Goﬁrmeul:, the
retention of normal powers in areas other than those covered by
the "special powers" requested by the Govermment appeared to
have little solace for the members of the Natienal Assembly.

turn against their government. France, Journgl Officiel...,
m. B§bgts (February 2, 1960 ’. P. 115.
1bid., p. 116, o )
21bid,

31bid,
41bid,
5Tbid.
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Many of these parlismentarians harbored grave doubts about
the widdom of any diminution of the already restricted domain
of the law. Nevertheless, under the pressure of events in
Algeria and the insistent demands of the Governmeat, which
couched its appeal for extended powers in the name of the
President of the Republic, the Parligment was unwilling to
resist and immediately voted the requests of the Goversment.'
Authority was granted to the Government to "carry out its
program” (Article 38) by means of .the issuance of ordinances
desigmed to implemsnt the "measures necessary for the mainten-
ance of order, the ufeguai.‘ding of the State and the Constitu-
tion, and the pacification and administration of Algeria."?
Although this bill was originally limited in time of applica-
tion to one year, it required the ordinances issued under its
competence to be presented to the NMational Assembly before
April 1, 1961, and was caduque in that it terminated in the
event of the dissolution of the National Assembly; it exceeded
the powers accorded in enabling legislation in the Fourth Rep-
ublic.3 Broad and undefined powers were granted to the

lThe law of Pebruary 4, 1960, autherizing the Government
to take, by application of Article 38 of the Constitution, cer-
tain msasures relative to the maintenamce of order and the safe-
guu'd:l.nf of the State was passed in the National Assembly after
one day's debate by a vote of 441 to 75 and in the Senate on

the sgme day by to 39, Framece Jog?% %ffieicl... Assem-
blée Mgtiomgle, DEbgts (l‘obrury'z’u_l 3, 19569), pp. 12§, 150,
2France, Journ 6ffi.c:lel..., Iois et D‘éfets (February
5, 1960), p. j,ygcmal Octiclel..., lois of Dhorets (
3‘i'hou;h this law contained broader deloiatiohs than any

enabling legislation in the Fourth Republic, it weat no further
than the laws of March 19, 1939 and December 8, 1939. Swupra.,
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Government to "safeguard the Stat:e,”l but no mention was made
of the goverl-éntal program whose "éxecution” these competences
were to make possible, There was mo definition of the policy
limits within which the Govermment could or could mot act. Nor
was there any distinctiom drawn between Algeria and metropolitan
France with regard to the application of repressive techmiques.
f‘inally, the period of time in which the ordinances issued under
this competence were permitted to have valid and legitimate
effect without the approval of Parlisament was mot one or two
months as one might expect, but the entire period of the law--
until April 1, 1961.

The law of February 4, 1960 definitely augmented and re-
inforced the percc;ncl control of the President of the Republic,
The provision that executive ordinances must be signed by the
President was actually a requirement of Article 132 of the Con-
stitution although such a provision was also i.ncorpor'at:cd in
the enabling act. Certainly this stipulation provided the basis
for the close and direct association of De Gaulle with govern-
mental policy and served to reinforce the "parsonal” control of

ly, patrice Brocas remarked in the debate on the law of
February 4: 1960, that the gemeral authority “pour le sauve-
garde de 1'Etat" might very well comprehend the entirety of
French civil, criminal, and administrative legislation. Conse-

quently, the authority granted to the Govermment would be quite
unlimited, Framce, J;%ﬂ' Offiﬁhl..., ‘Assemblée lgtioagg,
Débats (February 5, s Pe 125, ‘

" 2Article 13 of the Comstitution of the Fifth Republic:

 "Fhe President of the Republic shall sign the ordinances and
decrees decided upon in the Council of Ministers.”
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the President of th'e Republic., In the political atmosphere
of the Fifth Republic, the acquiescence of the Head of State
in gmz;ncntal policy signified his approval of such policy.
It was not the formal approval of a titular Head of State, but
the political approval of the “arbiter" of the constitutional
system, It is not iuignificaﬁt that such approval facilitated
the transference of the personal prestige of the President to
the Government to a degree sufficient to insure popular approval
and the reassurance of the -oderateiy hostile elements of the
National Assembly and the Senate. It cam well be argued that
the violence of reactionary d:l.nppnival of the De Gaulle policy
for Algeria and the continued hostilities on the part of Algerian
nationalist elements, together with continued popular confidence
in De Gaulle, ultimately justified for both the public and the
majority of the Parliament the resulting increases in the arbi-
trary power of the executive agency. ' |

The domain of the law as defined by Article 34 is con-
cerned primarily with civil rights and fundamental guarantees;
the determination of crimes and misdemeanors; nationality; the
fundamental guarantees to civil and military persomnel; property
rights and civil and commercial obligations; and legislation
concerning employment, unions, and social secnrity.l Therefore,
of necessity, ordinances issued by the Covernmment under the
authority of Article 38 in modification of Article 34 must deal
with civil and criminal rights. My constitute an expression

lsuprg., p. 237.
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of policy, but do not provide any further exceptional means
for the determination of policy.

As previously noted,l the re-establishment of the insti-
‘t:ution of the state of emergency as an available procedure of
crisis government was an initial consequence of this delegation.
However, the potential of the implementation of this device was
rendered questionable by the transferemce of selected competences
for repression of infractions of the law from the civil to the
military autherity, thus blmting the potential of an essential-
ly eivil crisis institutionm, ' |

The ordinance of April 18, 1960 granted responsibility
to the military for "all crimes against the security of the
state, armed rebell:lén, the instigation of or participation in
a criminal mob, and for all crimes and misdemeanors against .
commerce and manufacturing."? It also tramsfered competence
from the civil to the l:l.litiry igenéy for murders and homicides
comaitted voluntarily, for the banishment and exile of indivi-
duals, fox':v the voluntary setting of fires, looting, and in a
general manner, all crimes and misdemeanors committing an of-
fense against the national defense.”> It should be noted that
this jﬁrisd:letion extended only to violations that were "relat-
ed to infractions of the law in relation to the events in
Algeria since October 30, 1954.,"* Thus, a special category of

15323.!-. P-. 248,

" 2prance Journal Officiel..., lois et Décrets (April 24,
1960), p. 3818, oty e

" 31pid. b1bid,
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insurrection-related crimes was created and jurisdiction was
removed from civilian hands,

The Debré government used this ordinance power to inmcrease
the severiéy of penalties imposed against violators of the order
and security of the State when it announced the modification of
the Penal Code, the Code of Penal Procedure, and the Code of
Mil:l.i:ary Jugtice in June, 1960.1 7The result was a necessary
'pt:mng:hehing of the repressive structure of the French penal
i:agina; however, a related consequence was a further development
" of the coercive authority of the military vis-a-vis the civilias
eoipecence. . o

Furthermore, a s:l.gnificnt series of lesser p‘onal-.t‘:l;es
relatiﬁg to offenses that were directly comnected with the
Algerian situation and detrimental to national defense were
created by ordinance between July, 1960 and March, 1961. 1In
order to combat evasions of the military draft, either ar-y or
navy or thair reserves, pennlties of imprisonment of from omne
to three years and fines ranging from 200 to 100,000 NF. were
established for anyone knowingly contributing to such evasion,?
The burning of vehicles which became so commonplace in Algeria

lThe death penalty was prescribed for the major crimes of
- treason. and espionage as well as for the "directors and organi-
zers"” of the insurrectional movement in Algeria. Other penal-
ties were increased in severity. For exgmple, crimes previously
uritininununeu of from five to -tem years were normally
placed a cat:egory entailing a ten- to twenty-year semntence,
Frangg&JoPg fficiel..., Lois et Décrets (June 8, 1960),
PP. =19, - . . -

zrrncc, Journal ﬁficiel..., lois et Décrets (September
23, 1960), P 8 4 oy re@ :ﬂ‘ry-I’ I"I, PP. 1205- .
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during this period was challenged with the certainty of from
two to five years' imprisoument and fines ranging from 2,000
to 10,000 NF.l1 Also, the loss of French nationality was pres-
cribed for those who, being employed in the army or in the
public service of an organization of which “la France ne fait
pas patrie” or more generally, will mot reaign or terminate
this relationship when requested to by an injunction of the
Freach Govermment.? This limitationm upon nationality was ap-
ﬁlicable both to organized ingurrection in the cause of nation-
alist Algeria and to the 0.A.8,3 novqnent'wi\en it was organized
in March, 1962, |

In the area of civil government, Algerian departmental

1Franee, Journgl Officiel..., lois et BDécrets (February 1,
1961), p. 1205, . ) ..

~ 2Prance Journgl Officiel..., Lois et Décrets (rebrt;ary 4
1945), p. 1345, S _ . ’

3The Secret Army Organization (0.A.S.) was “formed by

‘military and civilian elements im Algeria when measures of open.
opposition failed., The Secret Army sought to c{:went at all
costs the transfer of control from Framce to nationalist
Provisional Government of Algeris."” - Interes ly, the OA.S:
sought legitimacy as the representative of the lierian people,
This comcept of its relationship to the province is best ex-
plained by the testimony of Jeam-Marie lLe Pem, a deputy to the
National Assembly in the trial of Gemeral Rsoul Salan: The
O:A:S, believed in "a secret pact . . . between it and the gov-
ernment” and only attacked when the pact was mot homored., "All
wot:gihave been ':ﬂ.lblud the 3?311-:11:: o::y r.::lhed that, . in
s up troub y means of police spies gg{g' cg~
teur: ,nit was producing a civil war between the peeple .05- ﬁ ance
and %ho people of its erian departments. For the O0:A.S. was,
to the 0/A;S., the Alge people.” (Procds_de Raoul Salam,

P. 270,) Edgar S. Furniss, Jr., De. le gnd French

(New York: The Twentieth Century. ’ s PPe an .
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elections were placed directly under the control of a central
comnission operating under the supervision of the Govermor-
General in Algeria. 7Iwo Algerian representational units were
cfeated: a series of Algerian General (Departmental) Councils
and four Commissions of Elected Officials (commission d'élus).
The GCeneral Council elections were the first to be held in
Algeria since 1955, At that time the double electoral coilege
system was still in use and as a consequence the-two main ethnic
groups elected an equal number of council mbérs. However, in |
February, 1956 the intensification of the nationalist rebellion
caused the replacement of these councils by appointed adminis-
trative co-inionc.l The single college system and multimember
constituencies were adopted for the 1960 elections.? The result
was an overwhelming victory for De Gaulle policy, with those
‘pledged to the support of the President of the Republic number-
ing 298 and the Algérie _f_g,ns_gg_g lists electing only 83 members
of councils in the eatire provimce.

1L'Avnée Politique, 1956, p. 121,

- 25 gimgle electoral college with multimember constituencies
was adopted for the election on May 27, 1960. Each party nomin-
ated candidates equal in number to the seats to be filled, 1Ia
. 97 of the 113 election districts, all the candidates of the party
which won the largest number of votes were elected. In the re-
maining districts, largely urbam, the seats were distributed b
proportional representation. Each list in each constituency where
Europeans numbered from 3 to 10 perceat of the population was
required to contain ome European candidate and, where they num-
bered 10 to 20 percent of the population, at least one and as
many as one half of the candidates were European. The election
returned 301 Moslems and 149 European members in council, France,
Press and Information Service (Mew York), French Affairs, No.

105 (June 22, 1960), pp. 1-3. - - -
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To supplement these departmental councils in the Algerian
mpmsenﬁative hierarchy the Government also used the ordinance
power to constitute the Commissions of Elected Officials (com-
miggions d'élu).l It is to be remembered that shortly after
his ascensgion to power as the last Prime Minister of the Fourth
Republic, General de Gaulle, speaking in Algiers on June 4,
1958 had promised that "from this day forward France considers
that there is only one clus af' citizen in Alg&ﬂa: there are
only Frenchmen, Frenchmen with the same righ& and the same
duties."? He insisted that "for the ten million Frenchmen in
Algeria; their voting rights ‘will be comparable to the voting
rights of all others. They will elect . . . in a single elec-
toral college, their representatives for the Pouvoirs public in
the same manner as all other Frenchmen, With these elected

lThere were four categories of members in the Commissions
of Elected Officials: (1) sixteen deputies and eight senators
representing Algerian constituencies were elected by the res-
.pective parligmentary chambers; (2) the chairmen of the thirteen
Algerian General Councils were rs by right, and the Coun-
cils elected 51 others from their groups; (3) twenty mayors or
members of thae municipal councils were inted by the Govermor-
General in ria upen the nomination of the respective pre-
fects; and (4) twelve members of the Chambers of Commerce and.
of Agriculture in Algeria were appointed by the Premier, :

The elected sgnd appointed members were grouped into four -
comaigsions concerned with (1) local govermment, (2) administra-
tive decentralization and regiomalization, (3) relations between
the two communities in Algeria, and (4) rural .modernization,

France go?g Officiel..., lois et Décrets (July 19, 1960),
PPe. ‘551" . - . - .
2L'Année Politique, 1958, p. 544.
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representatives, we will see how to do what remains . . . I,
de Caulle, to you there, open the door of ‘reconciliation, "l
And in his broadcast of September 16, 1958, when he overtly
promised "self-determination” to the Algeriam people, he an-
nounced that "Mext year there will be electiom of the General
Councils, from which will be drawn 1iter great administrative,
economic, and social councils, which will deliberate, alongside
the Governor-Gemeral, on the development of Algeria."2 Never-
theless, neither the departmental councils or the cog;' gsions
d'€lu were particularly representative of the "tem million
Frenchment in Algeria" referred to on June 4. ‘More tham one
quarter of the "commissioners” servingxon the commissions §afly
were gmrmentil appointees and another 20 percent were deﬁ.g-
nated by the Govermment-controlled Parlisment. The remaining
55 percent emsnated from the General Councils in which the sup-
‘porters of the Govermment had a 65 percent majority. At the
ina time, it was readily apparent that the commissions were to
be assigned purely consultative functions and that no formal
authority was to be granted to them to deal with the future
political status of Algeria. It was ammounced that they were
80 restricted in order mot to predetermine the vote of the
Algerian people concerning their future govermlentul system nor
to prejudice the possibility of cease-fire negotiations with '
the rebels. Considefing their somewhat "rigged" nature, the
conclusion--that in these instances the ordinance power gvailable

l1pid.

2Frmce, Press and Information Service (Mew York), Speeches
and Pregs Conferemce (September 16, 1958), pp. 1-2. ]
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under Article 38 was employed to establish pseudo-representative
institutions which could and, under Covermnmental guidance, would
make some contribution to the legitimation of Governmental pol-
icy toward Algeria--is not far from the truth,l

The ordinance power available under Article 38 as imple-
mented in the law of February 4, 1960 was also used to deal with
a variety of other sul:;jects: the reorganization of the police

2 the control of prostitution,3 the application

forces in Algeria,
the application of the International Code of Public Sanitation
as a measure in the fight against venereal diiease," the esta-

blishment of procedures to deal with the problem of alcoholisn,s

lhe compissions d'élu reported in January, 1961, and re-
t ]
commended: %ﬂ the granting of swbstantially more competemce to
the local govermmental units; (2) the 'nken{ of the all-
Algerian authority; (3) that three "regions” with "consultative
councils”" be formed; and (4) that representatives of communal
(that is, ethnic) and economic groups be included in the coun-
cils at various levels. It is noteworthy that the Govermment
bill for Algeria submitted to the population in the January
referendum, though worded very vaguely, conformed closely to the
substance of these recommendations, Article 2 of the referemdum
bill is particularly pertinemt: "Until self-determination has
been effected . . . dacrees taken.in Council of Ministers shall
arrange for the organization of the public powers of Algeria . . .
on the following basis: (a) . . . instituting both an executive
organ and deliberative assemblies having jurisdiction over all

the Algerian Departments, and aggropriate regional and depart-
mental executive organs and deliberative organs and (b) ensur-
ing the cooperation of the communities as well as the guarantees
appropriate to each of them; . . . " France, Journ ficiel...,
lois et Bécrets (December 9, 1960),.p.- 11043, ..

zri'ance, Journal Offieiel..;, Lois et Décrets (August 23,
1960), pp. 7834-35, S . .

-. 3l‘rance, Journal Officiel..., lois et Décrets (November
27, 1960), p. 10603. - . -

41bid., p. 10549.
51bid., p. 10708,
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the regulation of the home distillation of alcohol,1 and, even,
the relocation of former French settlers from Indochina.Z With
the exception of the reorganization of police structures, all
of these subjects are only vaguely related to the purposes of
the law of February 4, 1960--"the maintemance of order, the
safegmdiug of the State and the Constitution, ﬁd the pacifie-
ation and administration of Algeria."” They constitute excellent
examples of the extremely broad and i‘elat:l.vely npdafined powers
that can be made gvailable to the Executive under Article 38,
Whether such scope of delegation comstitutes abuse of the legis-
lative-executive relationship as established under the Fifth
Republic is a matter of opinion., However, regardless of ome's
interpretation of "sbuse," it should be recognized that the
parlismentary praci::l.ce of'abudoniag procedures for controlling
the Government's use of delegated authority in time of crisis,
the association of the President of the Réjmblic with governmen-
tal ordinances, and the emphasis of the cr;'eators of the Fifth
Republic upon the responsibility of Govermment for the initiation
and the implementation of policy have all contributed to inde-
pendence when the Encutive is delegated authority within the
sphere of competence of Parliament. A |

lrrance, Journal Officiel..., Lois et Décrets (August 31
1960), p. 8039,  — = O T ’

27he ordinance was issued in order to forestall parlismen-
t-rz discussion of a private member bill dealing with this same
problem and considered to be detrimental psychologically to the
morale of the colons in Algeria. France, Journagl Officiel...,
lois et Décrets (March 16, 1960), p. 2551."
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Under the Fifth Republic the men most influential in
policy makiag--De Gaulle, Debré, and Pompidou, and a substan-
tial majority of their uiaisters--hava all been partisans of
the "admiaistrative tradition in politics."l

Their belief in the existemce of am objective national
interest has made them see the nation and its problems
as submitted to a vast admimistrative process in which
choosing the rationally correct solution is more vital
than choosing the ome for which there is public or
parligmentary consent, Nome of them were really amti-
democratic but they did believe, with De Gaulle, that
generating consensus or evem consent for a spoci'.fied

licy was usually hopeless in France, When, there-
ore, the pressure of policy decisions became great,
as in times of crisis, their first reflex was to issue
an ordinance or decree, and be dome with it. If this
resulted in the infringement of the Earliunte.'l law-
making power or in abusing a grant o delg:t“ legis-
lative suthority, there was refersnce to “safety
of the state” or to raison d'ftat, the ultimate just-
1f{:a§iouzof. those in the administrative tradition of
politics.

The application of Article 38 in the law of Pebruary 4,
1960 is an expression of this "administrative traditiom.” It
represents the fusion of excepi:ional and regular an:thor:l.t':y--;
the absorption of the exceptional power to delegate legislative
competence by the constitutional framework of the Fifth Repub-
lic. This procedure is then the comtre-pied> of Article 13 of
the Constitution of 1946: Article 13 forbidding all formal
delegations of suthority from the Parlisment to the Government
and yet recognising the subtleties of procedure by which it was
possible in fact to extend the legislative competence to the

1peer and Ulam (eds.), p. 419.
21bid., pp. 419-20,

3Leo Hamon and Jean Cotteret, "Vie et droit parlementaire,”
Revue du Droit Public, LXXV (May-June, 1960), p. 653. .




263
benefit of the Executive; Article 38, on the other hand, rep-
resenting foresight as to the necessity of "supplementary ex-
‘tensions of the competence"l of the Executive and legitimating
these extemsions by constitutional fiat.

In contrast to the application of Article 38 in 1960,
Article 16 was not declared until the so-called Generals®
Revolt? of April 22, 1961 threatened a military coup d'Stat.
In this instance the situation was sufficiently grave that no
significant opposition was evidenced against the intention of
President de Gaulle to implement his ﬁ&ority under Article 16.3
The day after the imitiation of the rebellion, April 23, 1961,
De Gaulle anmounced:

" Before the misfortune that confromts the country amd
officiel sdvics of the Constitmtiohal Cowscils of the
) ’

Prime Minister and the Presidents of the Senate and
the National Assembly, I decided to use Article 16

lypid,

2The mature of the April 22, 1961 uprising is indicated by
the first radio broadcast beamed from Algeria to the Metropole.
"At nine o'clock, France V, which the mutineers had bqtiud
'Radio-Framce!, broadcast an ‘order' of the insurgeat 'military
command! instituting a state of siege. Article 5 of this ‘order!
that individuals having participated directly in the ‘enterprise
d'abandon’ of Algeria and the Sahara were te be arrested n!
accuse fore military tribumals which were to be immgdiately
created to consider the crimes committed u{a:lut the sepurity of
the State . . . The military authority will have the siangular
competence for ordering these arrests.” In coneclusion com~
mmi declared (Article 7): "The command has determimed to
at all of the.objectives which it has established for the
safety of the State. All resistamce will be brokem from wherever
it comss.” This order was sigmed by the Gemerals Challe, Salan,
Jouhawd, and Zeller, L! litique, 1961, p. 282, .

38!21'1., P 2“0
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of the Constitution. Beginning today I shall take,
if need be, directly_ the measures required by the
circumstances  « . 1

And in a message to the Parlisment convened at the opening of
its ordinary session om April 25, he stated:

In conformity with the Consgtitution . ., . I decided
to invoke Article 16 and have begun to take the
measures necessary for the maintenance of the con-
stitutional organs . . . At the same time the Par-
ligment has comvened automatically (de plein droit).

In the present circumstances, I believe that the
application of Article 16 ought not to modify the
activities of Parliament: the exercise of the legis-
lative power and control, Because of this, the
relations between Parliament and the Govermment will
continue to function in the normal conditions except
with regard to the measures taken or to be taken by
virtue of Article 16, Parlimment therefore whose
second session opens today will continue its task.2

As Article 38 had introduced the ordomnance into the
hierarchy of law of the Fifth Republic, Article 16 imtroduced
the décision issued solely under the signature of the President
of the Republic., The imposition of this "emergency authority"
resulted in the issuance of a series of orders designéd to gii‘d
France for a prolonged crisis. The state of emergency (&tat
d'ursence) was declared and its durationm prolonged until further

1L'Amnée Politi » 1961, pp. 651-52, The Constitutional
Council. advised that "comside that in Algeria, some general
efficers without command and, following them, certain elements
of the military are in open rebellion against the constitutional
govermment , . . Considering that because of these acts of sub-
version . . . the institutions of the Republic find themselves
menaced in a manner grave and immediate . . . the conditions
exist by the Constitution for the application of its Article

16." France, Jo Officiel..., lois et Décrets (April 23,
1961), pp. 3573"%?&'—- . PR
" 21pid., p. 653. '
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order,! Censorship was established for all publications which,
in the opinion of the Ministry of Information or the Ministry
of the Interior, "in ome way or another give support to subver-
sion directed against the authorities or the laws of the Rep-
ublic."2 The Gévern-ent was guthorized to put under house ar-
rest or in detention camps (internement administratif) any pér-
son who has "participated in subversive activities directed
against the authorities of the Republic or whd has encouraged
such activity."3 The period of time in which a person could
be legally held before being taken before a magistrate for
formal accusation was increased from five days to fifteem days."
The tenure of civil judges im Algeria was revoked, thus allow-
ing the Govermment to reappoint: judges acceptable to the Pres-
ident of the Republic.’ The military forces were granted the
right of requisition in the entirety of French territory.® The
legal guarantees of military persomnel and of civil servants
was suspended, thus making pouible' their removal from office,

' 1By the ordinance of April 15, 1960 there was a twelve-
day time limit on the imposition of the state of emergency un-
less its continuance was approved by Parliament. Supra., p. 248,

zlfrmce, Journgl Officiel..., lois et ﬁcret:s (April 28,
1961), P. 3947,.

" 3Prance, Journal Ofgiciel..., Iois et Decrets (Apr:l.l 24,
1961), ». 3876, -

~ 41bid,

' srrance, Journg,l Officiel..., lois et Decrets (Apr:l.l 27,
1961), P. 3930, '

6lf::uce, Jomal officiel... , lois et Décrets (April 24,
1961), p. 3877.. - T -
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demotion in ramk, expulsion from the service on individual
orders, or the withholding of their pensions.l Finally, a
special high military tribunal was instituted to ‘t:ry cases
involving the safety of the State and the disciplime of the
army in situations related to the insurrection in Algeria.2

The Executive authority moved decisively and with dispatch
against the insurrectionists. loyalist generals were confirmed
in their poots3 while all others were removed and orders were
issued for their arrest.® The municipal council of Grgnd-Alger
was removed and réplaced by an appointed committee that was
amensble to the dictates of the Govermment in Paris.5 All
daily newspapers in Algeria were suspended although the Journal
diAlger was allowed to resume publication on April 28.% Curfews
were established at nime o-clock in the evening for all persons.’
It might also be noted that six commissioners of police were
Quspended iﬁ this period and more than 200 civil servants were
arrested.® 1In fact, when the putsch collapsed on April 27, all

lrrance, Jou_ragzl Officiel..., Lois et Décrets (April 24,
1961)’ p. 3876’ p ? 1961)’ p. e .

" 2prance, Journgl Officiel..., Lois et Décrets (April 28,
1961), p. 3947, "

3L'AupSe Politique, 1961, p. 292.
41b1g,

51bid.
61bid.

11bid,
81bid,
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the officers of the First Regiment of Parachutists were taken
into custody.l In all, it was estimated that 16,000 arrests
were made for activities contrary to the order of the State
and the national defenae.z

It is frequently argued that Article 38 is appropriate
for apﬁlication in n:l.ior crisis situations when the cooperation
of the National Assembly is assured and that Article 16 may be
properl_y employed only whem the fate of the nation hangs in the
balam'.:e.3 However, when comparing the immediate effects of the
. imposition of Lrt:icle 38 in 1960 and of Article 16 in 1961, the
similarities between the results of the use of these two devices
is quite striking. In each instance a substantial li-itation
was placed wpon selected imdividual liberties (freedom of asso-
ciation, freedom of the press, right of represéntation), funda-
mental guarantees to military and civilian persomnel were modi-
fied or abrogated, the state of emergency was applied, and
special judicial competences were arranged qu.j crimes related
to the Algerian insurrection. In the case of Article 38 excep-
tional penalties were introduced to d:l.scdurage insurrection-
related crimes, while in the case of Articie 16 M
gdministratif was established. Despite their dissimilar forms,
a major effect of the imposition of Article 38 as well as
Article 16 was an emhancement of the power of the President of

11bid.
21bid., p. 293.
3Hamon and Cotteret, p. 655.
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the Republic--c'est le pouvoir du Chef de 1'Etat qui se trouve
Stendu dens les deux cas.l
Nevertheless, the similarity between the recourse to

Article 38 and the recourse to Article 16 can be overemphasized.
It must be remembered that the effectiveness of Article 38 is
limited to the area circumscribed by Article 34, while Article
16 constitutes an exceedingly broad emergency power of the un-
responsible Head of State, The latter may be applied at his
discretion and is employed until such a time as the President
of the Republic deems it appropriate to return to the regular
constitutional order. Article 16 is also used to intervene
within the competence of the responsible Government, while
Article 38 is a method if increasing the suthority of this Gov-
e;‘rme.n'.t::  Therefore, in a situation where the two elements of
the executive power are not in complete harmony, Article 38
coﬁstitutes a device available to the Premier and his cabinet,
vhereas Article 16 is solely a device available to the President
of the Rapﬁblic. '

 The loﬁg-ruge implications of Arfi.cle 16 are undefined,
multifaceted, and subject to the judgment.of the President of
the Republic, This device, as applied in 1961, remained in
force for five months.2 Though the "grave and immediate danger"
subsided with the collapse of the Algerian uprising, and the
institutions of the Republic including both the Parlisment and

11bid,

2The application of Article 16 was terminated by the DEci-
sion of September 29, 1961, France, Jourmal Officiel..., lois

et Décrets (September 29, 1961), p. 8963.
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‘the courts were allowed to function normally outside of Algeria,
the “emergency authority" available under Article 16 remained
applieabie. ' |

Elections were held during this period. Parlisment,
which under Article 16 met de pleim droit during the period of
application of Article 16, was adjourned from May 19 wntil June
12 in order to let its members attend the departmental elections
of June 5 and June 12, 1Indeed, even a by-election was held for
the National Assembly in the 7th district of Seine on these same
datgs. It is interesting that the election dates for this con-
test were set by decree issued on May 5,1 or some nine days
after the collapse of the insurrection in Algeria. Consequent-
ly, the President of the Republic indicated quite early that his ~
use of Article 16 would not be incumbered by a strict interpre- -
tation of the concept of "grave and immediate danger.”

The President of the Raimblié viewed the meetings of Par-
lisment during the imposition of Article 16 to be of an advisory
rather than a legislative character. In a letter to the Premier
during the agricultural crisis? of late August, 1961, De Gaulle
emphasized that the intent of the Constitution was to allow the
reassembling of the legislative bodies de plein droit under
Article 16 “"so that the President of the Republic and the

418?“'“' Journgl Officiel..., lois et Décrets (May 6, 1961),
Pe . . .. - .

2The steady decline of agricultural prices in the summer of
1961 caused substantial unrest among the agricultural population
and their pressure group representatives. Though Parliameat had
adjourned of its own volition on Ju].{ 22, 1961, it was technic-
ally in session for so long as Article 16 remained in effect.
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government can call Parlisment urgently to assist them."l How-
ever, the intention was not to allow the Parliament to iegislate
"unless there are reasons related to the circumstances that en-
danger directly the nation and the Republic, reasons which most
certainly would call for action on the part of the Chief of . |
State and the Govermment."? The emergency power and with it
the subordination of Parlisment to the Executive was to continue
concurrently with the re;-:lnst:it:ut:ion of the normal functions of
govermment outside of the area dealt with by De Caulle under
‘Article 16, Consequently, as understood by the President of
the Republic, the right to assemble under Article 16 constituted
nothing more than the privilege of cooperating with and giving
support to the Chief of State in national emergencies. It did
not constitute,"iﬁ any sense, the right to maintain a reéulatory
oversight over the activities of the Chief of State in the nor:-
mal sphere of competence of Parlisment. |

It is true that in September, 1961 the Parliament, ‘n.eet:.-
ing agdnst the objection of Pe Gaulle, introduced legislation
endeavoring to fix the prices of agricultural commodities.
However, the Premier blocked all bills by invoking Article 37,3

There developed an insistent demand for a special meeting.of the
legislative bodies to consider this problem and to introduce
remedial legislation. '

lptAunde Politique, 1961, pp. 664-65.

21bid, |

3Article 37 of the Comstitution of the Fifth Republic:
"Matters other than those which f£all within the domain of the
law shall be of a regulatory character . . . " Freach Embassy,

Press and Information Service (New York), The .Fremch Constitution,
p. 18, . ) - - - .
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Article 40,1 and Article 412 of the Comstitution, claiming that
the proposed bills were either beyond the legislative competence
of Parliament or that they entailed additional expenditures.3

Infuriated by these limitations upon their power the
deputies attacked the President of the Republic in name for the
first time in the life of the Fifth Republic.* The Socialist
party introduced a "motion of censure” which, if passed and
held to be valid, would have brought down the responsible gov-
ermment in a period of national emergency. Hoéever, the President
of the Republic would not have had the right to dissolve the
Parlisment because of their right to sit permanently during the
imposition of Article 16, To rule on the receivability of the

Iprticle 40 of the Constitution of the Fifth Republic:
"Bills and smendments introduced by members of Parliament shall
not be considered when their adoption would have as a consequence
either a diminution of public financial resources or the crea-
tion or incresse of public expenditures.” Ibid., p. 19,

2prticle 41 of the Comstitution of the Fifth Republic:
"If it appears in the course of the legislative procedure that a
Parlismentary bill or amendment is not within the domain of the
lav or is contrary to a delegation of authority granted by
ﬁrm of Article 38, the Government may declare its inadmissibi-

tyo

In case of disagreement between the Govermment amd the
President of the assembly concernmed, the Constitutional Coumcil,
upon the request of either party, shall rule within a time limit
of eight days. French Embassy, Press and Information Servic
(New York), The French Constitution, p. 19. '

3L'Amnée Politique, 1961, pp. 113-14,

4Por example: M, Maurice hrguu (Independent) condemned
"the personal interpretation givem by the Chief of State to the
presidential powers, which sterilize Parlisment, as in 1815,
when the King alone had the right to present to the Chambers
thelisas which they had no other choice but to vote.” 1Ibid.,

p. .. ’ o .
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Socialist motion, the Constitutional Council was reconvened in
September. It, however, ruled itself incompetent on a "motion
of censure" submitted in the National Assembly during the period
of application of Article 16.l1 The decision was left wp to the
President of the National Assembly, Chaban-Delmas. Recognizing
the silence of the Constitution on the relationship of the
Executive and the Legislature when Article 16 is in force and
the position of the President of the Republic as the "arbiter"
of the Constitution, Chaban-Delmas concluded that the'interpré-
tation of the President of the Republic ought to be conclusive.

The President of the Republic had made it clear in his
letter of August 312 to Premier Debré that the relationship be-
tween Legislature and Executive in periods of the imposition
of Article 16 were governed by special criteria established
by the necessities of emergency situations. Consequently,
Chaban-Delmas ruled that the motion of censure was not receiv-
able in the circumstances of the meeting of Parlisment de plein
droit under the application of Article 16.3 Hence, in periods
of emergency proclaimed by the President of the Republic and
extended under his discretion, the authority of the representa-
tive bodies was sterilized by the "personal” interpretation
given by De Gaulle to the presideni:ial povei'o. Article 16 is
not a delégation to deal by ordinance with matters within the

lpgeision of September 8, 1961, Ibid., p. 670.

2Supra., p. 270,
3L'Année Politique, 1961, pp. 115-16.
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legislative competence. It constitutes a unilateral assumption
of legislative co-petenceé, when deemed necessary by the Presi-
dent of the Republic, within the constitutional order of the

Fifth Republic.



CORCLUSIONS

The "emerging conflict between ordinanée and lav" has
raged through the life of four republics, two empires, three
provisional governments, and continues under a fifth republic.
Despite the substantial variety of institutional forms uti-
lized, crisis institutions have played a continuing and vital
role in the development and evolution of political processes
in France. The importance of such devices may be attributed
primarily to their direct relationship to the ends of govern-
ment, Government may be considered the agency through which
the nation transacts its business. It constitutes the poli-
tical edifice of the nation. As such it is prey to political
turmoil and is subject to modification and change as circum-
stance dictates, though the nation may continue indivisible
and perpetual. Notwithstanding, it is the function of govern-
ment to sustain the established order of society and to con-
tribute to the maintenance of the independence and sovereignty
of the nation.

Constitutions provide the framework within which the
ordered political society operates. The broad outlines esta-
blished by the constitutional framework are normally filled in

274
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by the passage of organic and statutory laws and by the deve-
lopment of political customs and mores. Nevertheless, iﬂ
order for the nation to survive, govermment, whﬁtever its
tenor or makeup, must be prepared for, or at least be able to
adjust to, the demands of emergency situations., Such prepa-
ration and adjustment is extreordinarily difficult, if not
impossible, within the framework of the ordinary day-to-day
procedures of political action, Extraordinary measures are
necessary. The government may provide within its written
constitution for an emergency clause of some type, vesting
limited or unlimited powers in the hands of a Head of State.
It was to this type of emergency power that France turned
under the Charter of 1814 and the Constitution of 1958. How-
ever, emergencies with which the regular order may not be able
to cope vary tremendously as to type of threat and degree of
seriousness., Consequently, they demand response at a multi-
plicity of levels and with a variety of techniques.

Appeal to the prinitive, aboriginal power of even a
dominant executive does not, of necessity, provide the nation
with adequate crisis protection. Govermment must prepare for
a variety of situations of stress. It must use all the regu-
lar devices at its disposal to the maximum of their efficiency.
It must be aware of the possibilities of protecting the nation
by extending the regular political and legal order to the
limits of legitimacy. It must prepare viable crisis institu-
tions for the appropriate limitation of individual and organi-

zational libgrties when internal insurrection threatens or when
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the nation is invaded. Civilian authority may be transferred
to the military but only under the most stringent penalties
for violation and abuse. In the extreme crisis it may be
necessary to vest the Executive with complete decision-making
authority for the accomplishment of specified dbjectives with-
in a limited period of time as determined by the representative
Legislature, However, as Clinton Rossiter wrote concerning
constitutional dictatorship, it is a cardinal principle that
the implementor of the crisis powers must not determine the
purposes of application or the length of time in which the
power is made available. It must always be remembered that
those responsible for the implementation'of such powers are
the agents of the govermment in the service of the nation,
Their continuing and primary objective must be the defense of
the established order of society. In the last analysis, if
violations of the constitutional order are necessary, then
pragmatism must dominate. The survival of tﬁe nation is
superior to the maintenance of thé constitutional order. In
some instances it is only through short-term irregularity that
long-range regularity can be achieved and perpetuated.

Crisis institutions as employed in France have ranged
from minutely defined procedures such as the state of siege
and the state of emergency to devices for the development and
implementation of policy comprehended within the concept of

enabling legislation--pleins pouvoirs, décrets-lois, and lois-

cadres--to illegal extensions of the conmstitutional order.
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Nevertheless, they are all essentially variations upon the
same theme: the concentration in the hands of the Executive
of powers ﬁhich, in normal times, would be divided. They seek
either the ;astriction of public liberties and representative
rights in periods in which the established order is menaced,
or the extension of authority to the Executive which will faci-
litate the development of coherent policy and its implementation.

These objectives are susceptible to achievement by a
variety of techniques, Under the Third and Fourth Republics
the most extenéively employed was the extension of the regular
order within its constitutional or at least its quasi-constitu-
tional limits, An excellent example from the Fourth Republic
was the institution of the category matiéres téglenentaire par .
nature by the Marie government in 1948. The recognition of the
existence of such a material competence of the regulatory power
was actually superimposed upon the regular order and was ac-
cepted as consistent with the premise of the formal supremacy
of the law. It permitted executive implementation of}a broad
discretionary authority in the economic and fiscal realms B
which had not been available previously. To be sure, the ulti-
mate result was substantial modification of the regular order,
However, decisions in‘uatters such as these are almost never
nade'prinu:ily upon considerations of legality and constitu-
tionality. The tendency is for them to emerge as the conse-
quence of the interplay of considerations of immediate circum-

stance, traditional procedure, and executive-legislative
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competition as well as of legal form. As was the case with
the Marie financial and economic law of August 17, 1948, the
result is normally éonpromise. Nevertheless, it may well be
that the compromise is of a positive nature and that it makes
possible evolution toward a more acceptable and competent
regular order.

The concept of natural material competences of the regu-
latory power introduces one to the area of enabling legisla-
tion. This category of provisional enlargements of the regu-
latory power refers to the issuance of regulations of an excep-
tional nature which may modify, abridge, or replace statutory
law itself, There is some question concerning the justifica-
tion for considering laws passed under the concept of material
competences of the regulatory power as enabling laws. The
source of their power has heen sought in the intrinsic author-
ity of the executive power to issue ordinances rather than in
extensions of the legislative powcr,

There is nc question about the status of the Poincaré,
Doumergue-Tardieu, laval, Chautemps, and Daladier decree laws
which dominated the interwar years. They constituted direct
enabling grants from Parlisment, The Poincaré cabinet had
argued that these procedures merely constituted a method of
providing the Executive with a parliamentary mandate to execute
the wishes of the people and of the elected representatives in
Parliament by implementing certain provisional measures. It

was the governmmental contention that the Parliament was assured
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the right to undertake definitive decisions aﬁd congequently
these procedures did not move oufs:l.de the regular order. The
problem was not just a question of providing authority to the
Executive which the laws had mot foreseen. It was simply a
question of the Legislature entrusting the Govermment, an
agency which it controls and can always overrule, with the
conpetenée to institute reforms which Parliament would remain
free afterwards to accept”or to reject. It was, of course,
not this simple. The right of the sovereign Parliament to
enable the Executive to make regulations capable of modifying
and amending statutory law was, at that time, most questionable
under any circumstances. If defensible, it was so only under
rigidly specified conditions. The responsibility of a legis-
lature in a parliamentary system is to legislate and to control--
if ever so indirectly. It *'s not to abdicate its'conpetences
in times of crisis.

There was little question that the regular order could
be extended under the Third Republic. As Europe rushed toward
a conflagration in the 1930's, the law of necessity dictated -
the augmentation of the authority of the French executive power.
Certainly extensions in the normal conpeténces of the Govern-
ment, modifications in the laborious nature of the legislative
| procedures, and grants of specifically legislative powe:r to
the Executive, were all well advised. But such extensions and
grants should have been made within reasonable limits of subject
and time, The reguldr order was legally susceptible to extension,
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It was not legitimately open to parliamentary abdication of
its constitutional obligations to the benefit of the Executive.

In the use of enabling authority the point at which one
passes from the extension of the regular order of society to
irregular derogation of this order is not subject to absolute
and precise definition. Nonetheless, it must be recognized
that in its haphazard and ill-conceived stmggie for survival,
the Third Republic violated the fundamental concepts of its
constitutional order and so moved oﬁtside the realm of the
extension of the regular order into that of irregulariti--
from constitutionality and pseudo-constitutioriaiity to blatant
unconstitutionality. It is argued, ome the one hand, that all
decree législ‘ation passed in the Third Republic was illegal,
and on the other hand, that such regulatory authority was a
justifiable extension. of the power of the Executive in time
of extreme crisis. As a general rule, however, the boundaries
within which the regular order might be legitimately extended
during the Third and Fourth Republics were circumscribed by
‘the reality of effective parliamentary control, Without the
reasonably direct and responsible participatiom of the Parlia-
ment, ordinances of the value of statutory law could only be
considered irregular. |

A second technique was that of the augnehtation of the
regular order by either statutory or comstitutional creation
of permanent emergency institutions designed to provide the
administration with extraordinary authority within the boundaries
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of the law to restrict civil and representative rights. The
objective, of course, was the ultimate protection of such
rights, Within this category France has developed the political
state of siege and the state of émergency. The essential ques-
tion that these devices present is one of control, If Parlia-
ment is willing to vest crganized exceptional competences in
the Executive for defense of a portion or all of the civil area
against threats to the public order, will it have the fortitude,
ability, and capacity to maintain a broad and effective over-
sight over the apnlication of these instruments?, If the Exec-
utive transfers civil authority to the nilitary; will it be
- able to control its delegee and insure the legitimate applica-
tion of the crisis institution?

The experience of 1914-1918 and 1955-1956 indicates that
once a device such as the state of siege or the state of emer-
gency has been called into operation, the Parliament is able to
exercisg only the broadest of oversights. It must depend upon
the Governmment that it has invested to implement the institution
and to exercise restraint, However, in the Third and Fnurth
Republics, even in the darkest periods of natiomal criéis, the
Parliament has been able to maintain the political responsibility
of the Govermment to it., Nevertheless, once a Government is
invested in a crisis situation, it tends quickly to become
rather autonomous in the implementation of crisis procedures.

It should also be noted that requirements for the submission of
decrees to Parliament often demanded the type of authority that
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does not constitute an effective limitation. Such restrictions
are ex post fgcto in the extreme and it is not to be expected
that such control after the fact would often materially affect .
the possibilities of success or failure of the crisis institu-
tion, |

The problems encountered in the iﬁplgmentation of the
state of siege and the state of emergency forcefully demons-
trate the necessity of close cooperation between civil and
military authorities in the applicatioh of crisis institutions
designed to defend the established order by the application of
limitations upon civil and representative rights. The state
of siege was founded on the principle of the transfer of civi-
lian competences to the military for specific purposes under
specified circumstances. Yet in the application of this dev-
'iée; the military assumption of civilian authofity is modified
~ by the maintenance of residual competences to deal with matters
not directly related to the purposes of the institution by the
.nornal civil police authority. In actuality the state of
‘siegevemerges as a device which combines the advantages of
civil and military repressive techniques. In a similar manner,
the state of emergency, a civil institution, has combined civil
and military jurisdictions. The Algerian revolution has demons-
trated rather clearly that in situations of prolonged civil
disobedience in which the masses of soclety must live under the
constant threat of violence, it is wise to employ both elements

of coercive authority available to the Govermment--civil police
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‘and military authority. An intelligeat crisis institution of
this type will combine the advantages of each element under
the direction of the executive power and will attempt to coun-
terbalance the potential excesses of military commanders and
ministers of the Interior.

This, of codrse, does not answer the problem of military
subordination to the civilian guthority. In Algeria insubor-
dination was essentially the consequence of'disi11usiouneﬁt'
with inadequate parliamentary government, despondency over
repeated colonial reverses, and a deep feeling of obligation
to the Algerian population which certain elements of the French
military felt were betrayed by the irresponsible politiciins
of the Fourth Republic and by the policies of the President of
the Fifth Republic. In situations in which the military does
not éonple:ely respect the responsible Govermment and is itself
ideologically and emotionally committed to a position that has
been initially supported and then subsequently rejected by the
civilian regime, it is to be expected that profound disfespect
for the governmental position may develop. If confronted by
governmental indecision, such tendencies may explode into
violence and insubordination--as exemplified by the Algerian
counterrevolution of 1960 and 1961, _

A third technique is the implementation of an "emergency
 powers" clause. This is the ultimate crisis institution. The
ordinance pover is invested with responsibility for the secu-
rity of the state under the constitutioﬁal order and is limi:ed
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only by political and moral considerations, The dangers im-
plicit in the use of such a device are obvious: as Article 48
of the Weimar Constitution demonstrated, the regular order can
be destroyed as effectively by the misuse of discretionary con-
stitutional powers as by the employment of illegitimate prac-
tices. It is also true that emphasis upon the applicability
of an inclusive emergency power may lull the nation into a
sense of false security and reduce interest in the development
of lesser yet vitally impoftant crisis institutions needed to
respond to threats at less ﬁhan the ultimate level of danmger.
The Third and Fourth Republics both lacked this weapon in
their crisis arsenal. It cannot be denied that the Third was
able to achieve tremendous concentration of authority by expan-
sions of the regular constitutional powers and by recourse to
unconstitutional delegations to the responsible Government,
However, it could not achieve the degree of legitimacy inherent
in a compact "emergency power" made available to the Executive
under the constitutional systém to suspend or alter statutory
provisions for the security of the state. The constitutional
process provides a residue of legality that caﬁnot be otherwise
attained.

A fourth technique is that of irregularity. Irregular
processes are not simply tools for the destruction of legality.
They have been used frequently and with soné success to defend,
. to sustain, and to create legitimate political forms, Certain-
ly the use of,pfoclamations of the King to specify detailed
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regulations for the implementation of statutory laws in the
First Republic were blatantly irregular, yet the object was
the vitalization of the regular order, The ordinances issued
to gird the nation for war in August, 1914 without specific
parliamentary authorization were intrinsically illegal as were
the virtually unlimited delegations to the Daladier government
in 1939, but in each case the crisis procedure was used in
defense of the legitimate order.

Provisional regimes by their very nature must depend
upon irregular ordinance legislation because of their lack of
constitutional foundation, However, they may result in the
establishment of a regular order, The Second, Third, and
Fourth Republics as legacies of the provisional governments of
1848, 1870-1875, and 1945-1946, respectively, attest to this
possibility.

The use of irregular procedures to the abrogation of the
constitutional order has, of course, evidenced itself as a
recurring dilemma for French politics. There are numerous
examples of which, perﬁaps, the violation of constitutional
forms by the first Naboleon and the abdication of the National
Assembly to the person of Marshal P&tain are the most flagrant.

The Congtitution of the Fifth Republic has éstablished a
new relationship between the ofdinance and the law., The formal
supremacy of the law has been overthrown. There no longer
exists a unified hiefarchy of law based upon the sovereignty
of farlianent; Law, the issue of the representative Iegisluture,
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can now be modified by ordinances decreed by the responsible
Government under direct delegated authority constitutionally
granted by the Parliament, or by decisions issued by the Pres-
ident of the Republic under emergency competences made avail-
able through the discretionary "emergency powers" available to
the person of the Chief of State. |

A major portion of the coterie of crisis institutions
achieved by regular or irregular means in the Third and Fourth
Republics have been raised to the constitutional level bf the
definition and limitation of the sphere of competence of the
legislative power and the simultaneous expansion of the juris-
diction of the regulatory power, Enabling procedures have been
incorporated in the regular constitutional structure as the
result of the principle of the delegation of legislative com;
‘petences. The extension of the regulatory power to all areas
not éomprehended.vithin the limited dopain of the law now
includes jurisdiction considered within the material competence
of this pover.in.the Fourth Republic. The state of siege has
also been constitutionalized and remains as an applicable
crisis institution, although, interestingly, on1y~the insub-
ordinate military leaders of the Generals' Revolt in 1961 have
elected to apply it. Finally, the state of emergency as ini-
tiated in 1955, has survived as a statutory device and has been
implemented under the auspices of parliamentary delegation in
1960 and as a part of the "emergency powers" of the President
of the Republic in 1961, It is reasonable to contend that in
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many instances the irregular has become the regular. It is
absolutely certain that crisis institutions have been enthroned
in the constitutional structure of the Fifth Republic,

The political process continues to evolve, The new order
moulds and reshapes its posture as it faces the challenges of
the day and moves, hopefully, toward maturity and stability.
Crisis procedures that were yesterday quasi-legitimate exten-
sions of the regular order are todayenshrined in the sanctity
of constitutionality. And yet they remain devices for the
solution of exceptional problems. They are, however, only
institutions-~a framework into which political man must pour
vitality and content. They can accomplish no more than circum~
stance and political sagacity will allow them to achieve.
Crisis institutions are never a substitute for a responsible
majority, respect for minority rights, a spirit of compromise,
or the existence of a consensus. They may, if intelligently
employed, provide method for the short-term defemnse of legiti-
mate political society. They cannot sustain an ill-conceived

or an essentially unstable political structure.
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