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PREFACE

The r o l e  of  t h e  J e h o v a h ’ s W i t n e s s e s  i n  Am erican  Con

s t i t u t i o n a l  law i s  im m e a s u r a b l e .  So f a r ,  no c o m p r e h e n s iv e  

s t u d y  o f  t h e i r  c o m p le te  a c t i v i t y  h a s  a p p e a r e d  i n  p r i n t .  Not 

u n l i k e  t h e  o t h e r s  w h ich  h av e  a p p e a r e d ,  t h i s  e x a m i n a t i o n  does  

n o t  p u r p o r t  t o  be a c o m p r e h e n s iv e  c o v e r a g e  o f  t h e  a c t i v i t y  of  

t h i s  u n p o p u l a r  b u t  p e r s i s t e n t  s e c t .  B u t  i t  d o e s  c o v e r  a l l  

t h e  J e h o v a h ’ s W i t n e s s e s  c a s e s  b r o u g h t  b e f o r e  t h e  h i g h e s t  c o u r t  

i n  t h e  n a t i o n  w i t h i n  a t w e n t y - t w o  y e a r  p e r i o d .  W h i le  t h e  s tu d y  

i s  r e s t r i c t e d  o n ly  t o  t h o s e  c a s e s  b r o u g h t  b e f o r e  t h e  Supreme 

C o u r t  o f  t h e  U n i te d  S t a t e s ,  t h e  t a s k ,  even  on s u c h  a c o n f i n e d  

l e v e l  i s  a d m i t t e d l y  a monumental  u n d e r t a k i n g .  To examine  t h e  

d e c i s i o n s  and t o  q u o t e  f ro m  them a r e  s i m p l e  e n o u g h ,  f o r  t h e  

U n i t e d  S t a t e s  R e p o r t s  a r e  n e a t l y  a r r a n g e d  on most  l i b r a r y  

s h e l v e s ,  and t h e  o p i n i o n s  o f  t h e  j u s t i c e s  a r e  u s u a l l y  q u i t e  

r e a d a b l e .  B u t  su ch  a r e s t r i c t e d  e n d e a v o r  i s  h a r d l y  p r o f i t a b l e  

t o  t h e  w r i t e r  o r  t h e  r e a d e r .  R a t h e r  t h a n  b e i n g  s o  r e s t r i c t e d ,  

t h e  d e s i r e  f o r  p r o f i t  h a s  n e c e s s i t a t e d  some i n t e r p r e t a t i o n  in  

t h i s  s t u d y .

U n d o u b t e d l y ,  b e f o r e  t h e  c a s e s  w ere  b r o u g h t  b e f o r e  t h e  

h i g h  t r i b u n a l ,  much a c t i v i t y  — s o c i a l ,  p o l i t i c a l ,  and l e g a l  — 

o c c u r r e d  on t h e  l o c a l  l e v e l .  A l l  t h e s e  o c c u r r e n c e s ,  f o r  o b 

v i o u s  r e a s o n s ,  have  n o t  b e e n  r e c o r d e d  in  t h e  s t u d y ,  e x c e p t  i n  

t h o s e  c a s e s  where  t h e  know ledge  o f  r e l a t e d  i n c i d e n t s  h a s  been  

deemed i n d i s p e n s a b l e  t o  a r e a s o n a b l e  u n d e r s t a n d i n g  o f  t h e  c a s e s .  

T o o ,  t h e  e x a m i n a t i o n  o f  l o c a l i z e d  a c t i v i t i e s  h a s  been  c o n d i t i o n e d
Vi



by  t h e  moment and c o n s e q u e n c e  o f  p u b l i c  r e a c t i o n ,  as  i n  t h e  

f l a g  s a l u t e  and l i c e n s e  t a x  c a s e s .  No one can e v e r  know a l l  

t h a t  t h e s e  c a s e s  e n t a i l e d .  The number  o f  p e o p l e  i n v o l v e d ,  t h e  

amount  o f  money s p e n t ,  t h e  num erous  h e a r t - a c h e s  and ev en  t h e  

" b a s h e d  h e a d s , "  w h a t e v e r  t h e i r  number and v a l u e ,  a r e  now s t r a n g e l y  

removed by t i m e ,  i n c o m p l e t e  r e c o r d s ,  and t h e  t r i c k s  o f  memory.

A p p r e c i a t i o n  i s  t o  a l a r g e  d e g r e e ,  a r e s u l t  o f  e x p e 

r i e n c e ;  and t h i s  e x a m i n a t i o n  w h ich  i s  t h e  r e s u l t  o f  a l e n g t h y  

e x p e r i e n c e  o f  r e s e a r c h  and  s t u d y ,  h a s  made t h e  w r i t e r  more a p 

p r e c i a t i v e  o f  some o f  t h e  t h i n g s  t o  w h ic h  h e  once  c l a im e d  

f a i r l y  a d e q u a t e  k n o w le d g e .  I t  i s  p e r s o n a l l y  g r a t i f y i n g  t o  n o t e  

t h a t  t h e  Supreme C o u r t  i s  composed o f  MEN whose r e s p o n s i b i l i t y  

i s  c a r e f u l l y  e x e r c i s e d  i n  o r d e r  t o  a s s u r e  t h e  c i t i z e n r y  o f  t h e  

b e s t  p o s s i b l e  i n t e r p r e t a t i o n  o f  t h e  C o n s t i t u t i o n ,  W h e th e r  t h e  

C o u r t  i s  " r i g h t "  o r  "wrong"  i n  i t s  i n t e r p r e t a t i o n  i s  i m m a t e r i a l

t o  t h e  a r g u m e n t .  I t  i s  enough  t h a t  t h e  EFFORT t o  be r i g h t  i s

a t  an  optimum.

B e c a u s e  t h i s  s t u d y  o r i g i n a l l y  c a l l e d  f o r  a t h e o r e t i c a l  

e x a m i n a t i o n  o f  r e l i g i o u s  f r e e d o m ,  i t  i s  ev en  more g r a t i f y i n g  

t o  n o t e  t h a t  t h e  i n v e s t i g a t i o n  of  s e l e c t e d  c o u r t  c a s e s  r e v e a l s  

a t  l e a s t  one g e n e r a l  t h e o r e t i c a l  c o n c l u s i o n .  T h a t  i s ,  i n  t h i s  

c o u n t r y  n e i t h e r  t h e  m a j o r i t y  n o r  t h e  m i n o r i t y  i s  a r e c i p i e n t  

o f  s p e c i a l  f a v o r s  — a t  l e a s t  f ro m  t h e  Supreme C o u r t  - - o n  i t s

own m e r i t s .  The law i s  made a p p l i c a b l e  t o  a l l  on an e q u a l

p l a n e .  To b e  s u r e ,  d i s c r i m i n a t i o n  e x i s t s ,  and w i l l  c o n t i n u e  

t o  e x i s t  a s  l o n g  a s  i m p e r f e c t  men make t h e i r  abode  i n  an i m p e r f e c t

v i i



s o c i e t y .  B u t  I n  b e h a l f  o f  t h e  men o f  t h e  Supreme C o u r t ,  i t  

i s  ack n o w led g e d  t h a t  t h e  a w a r e n e s s  o f  t h i s  d i s c r i m i n a t i o n  h a s  

l e d  them  t o  a r e s p o n s i b l e  e x e r c i s e  o f  t h e i r  f u n c t i o n s .  To 

t h e  C o u r t ,  w h e t h e r  t h e  l i t i g a n t s  a r e  J e h o v a h ' s  W i t n e s s e s  o r  

n o t ,  i s  u n i m p o r t a n t ,  b u t  i t  i s  o f  g r e a t  c o n s e q u e n c e  t h a t  t h e  

r i g h t s  a c c o r d e d  t o  i n d i v i d u a l s  by t h e  C o n s t i t u t i o n  be  c a r e f u l l y  

p r o t e c t e d  f ro m  undue  i n f r i n g e m e n t .

V113.



JEHOVAH'S WITNESSES AND THE SUPREME COURT

PART I  

INTRODUCTION

CHAPTER I  

JEHOVAH'S WITNESSES, WHENCE, WHO, WHY

In  t h e  d ev e lo p m en t  of  American  c o n s t i t u t i o n a l  law ,  

t h e  h i g h e s t  r e p o s i t o r y  o f  j u d i c i a l  d e c i s i o n s ,  t h e  Supreme 

C o u r t  of  t h e  U n i t e d  S t a t e s ,  h a s  been  p l a g u e d  t im e  and a g a i n  

by a r e l a t i v e l y  s m a l l  r e l i g i o u s  s e c t  known as  t h e  J e h o v a h ' s  

W i t n e s s e s ,  No r e l i g i o u s  g ro u p  i n  t h e  c o u n t r y ,  w h a t e v e r  i t s  

s i z e  o r  b e l i e f ,  h a s  p r e s s e d  t h e  h i g h  t r i b u n a l  f o r  so  many 

d e c i s i o n s  i n v o l v i n g  v a r i o u s  c o n s t i t u t i o n a l  q u e s t i o n s  a s  have 

t h e s e  "most  vehement  and s p e c t a c u l a r ,  and a l s o  t h e  most 

v i g o r o u s  p r o p a g a n d i s t s  of  a l l  / s e c t s / . W i t h o u t  p r e c e d e n t ,  

" i n  r e c e n t  y e a r s  t h e y  have t a k e n  t h e  t i m e  o f  t h e  c o u r t s  more 

t h a n  any o t h e r  r e l i g i o u s  g r o u p . T h e  a c t i v i t y  o f  t h i s  e n 

t h u s i a s t i c  r e l i g i o u s  group h a s  n o t  o n ly  b e en  e x t e n s i v e ,  i t  

h a s  been  o f  g r e a t  im p o r t  t o  t h e  d e f i n i t i o n  of  f u n d a m e n t a l  

l i b e r t i e s .  As e a r l y  as  1$42, a b r i e f  b u t  c u r s o r y  s tu d y  r e 

v e a l e d  t h a t  i n  t h e  y e a r s  b e tw e en  1938 and 1942,  "a  s m a l l

^Elmer  T.  C l a r k ,  The S m a l l  S e c t s  i n  America  (New York:  
Abingdon P r e s s ,  1 9 3 7 ) ,  p .  4 5 .

2
Anson P h e lp s  S t o k e s ,  Church and S t a t e  i n  t h e  U n i t e d  

S t a t e s  (New Y ork :  H a r p e r  and B r o t h e r s ,  1 9 5 0 ) ,  T T l ,  p .  5 4 6 .

1
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r e l i g i o u s  s e c t  o r  s o c i e t y  known a s  J e h o v a h ' s  W i t n e s s e s  h a s  

s e r v e d  a s  t h e  g u i n e a  p i g  f o r  a l l  t h e  i m p o r t a n t  c a s e s . T h a t  

t h i s  u n c o n v e n t i o n a l  r e l i g i o u s  o r d e r  s e r v e d  t o  t e s t  a l l  t h e  

i m p o r t a n t  c a s e s  b e f o r e  t h e  c o u r t s  may be q u e s t i o n a b l e ,  b u t  

I t  i s  t r u e  t h a t  i n  a t w e n t y - y e a r  p e r i o d  b e tw een  1938 and 1958 , 

" t h e  W i t n e s s e s  h a v e  won f o r t y - f o u r  o f  f i f t y - f i v e  c a s e s  i n  t h e  

U n i t e d  S t a t e s  Supreme C o u r t . -

The J e h o v a h ' s  W i t n e s s e s  a r e  n o t  c o n s i d e r e d  t o  be i n  

t h e  t r a d i t i o n a l '  A m erican  r e l i g i o u s  m a i n s t r e a m .  While  p r e c i s e  

d e f i n i t i o n  i s  n o t  f o r t h c o m i n g ,  most h i s t o r i a n s  and s o c i o l o g i s t s ,  

a s  w e l l  a s  laym en,  h ave  e v o lv e d  c e r t a i n  ways o f  c l a s s i f y i n g  

A m er ican  r e l i g i o u s  g r o u p s .  O f ten  t h e s e  s e c t s  and c u l t s  a r e  

c a l l e d  t h e  " t h i r d  f o r c e "  o f  t h e  American m a i n s t r e a m  and

t h e  more i s o l a t e d ,  i n t r a n s i g e n t ,  w i t h d r a w n ,  t h e  l e s s  
e x p o se d  and e r o d e d  a g r o u p  h a s  b e e n ,  no m a t t e r  what 
i t s  s i z e  and i n f l u e n c e ,  t h e  l e s s  i t  h a s  come t o  be 
r e g a r d e d  as  a n o r m a t i v e  r e l i g i o u s  e x p r e s s i o n  in

V i c t o r  W. Rotnem, and F .G .  Fo lsom  J r . ,  " R e c e n t  Re
s t r i c t i o n s  Upon R e l i g i o u s  L i b e r t y , "  American  P o l i t i c a l  S c i e n c e  
R ev ie w ,  XXXVI (December ,  1 9 ^ 2 ) ,  p .  IO5 5 . H e r e a f t e r  c i t e d  a s  
A . P . S . R .  Done u n d e r  t h e  a u s p i c i e s  o f  t h e  U n i t e d  S t a t e s  D e p a r t -  
ment o f  J u s t i c e ,  t h i s  i s  p r o b a b l y  t h e  b e s t  s h o r t  t r e a t m e n t  of  
t h e  s u b j e c t  up u n t i l  t h a t  t i m e .  The s t u d y  i s  w e l l  done and 
c a r e f u l l y  d o cu m e n ted .  The b r e v i t y  o f  t h e  a r t i c l e  seems t o  be 
I t s  own i n d i c t m e n t  inasm uch  a s  t h e  p r i n c i p l e s  and d o c t r i n e s  
c o n t a i n e d  t h e r e i n  a r e  u n j u s t i f i a b l y  a b b r e v i a t e d .

^Clement  E .  V o se ,  " L i t i g a t i o n  a s  a Form of  P r e s s u r e  
Group A c t i v i t y , "  The A n n a l s  o f  t h e  American  Academy o f  P o l i t i c a l  
and S o c i a l  S c i e n c e s , CIX ( S e p te m b e r ,  1 9 5 8 ) , p .  2 2 .  H e r e a f t e r  
c i t e d  a s  A n n a l s .



c; J
America,-^

The o r i g i n  o f  t h e  m o d e rn -d ay  g r o u p  known a s  t h e  

J e h o v a h ' s  W i t n e s s e s  can  be  t r a c e d  b a c k  t o  i t s  f o u n d e r ,

C h a r l e s  Taze  R u s s e l l ,  who i n  l 8 7 4  " b r o k e "  w i t h  t h e  c a l v i n 

i s t  i c  b ack g ro u n d  u n d e r  w h ic h  he had  b e e n  b r o u g h t  u p .  I t  

was i n  t h a t  y e a r  he  " d i s c o v e r e d "  t h e  " t r u t h s " of  C h r i s t ' s  

r e t u r n , ^  F i v e  y e a r s  a f t e r  " P a s t o r "  R u s s e l l ' s  i n s p i r a t i o n ,  

i n  1 87 9 , t h e  W atch tow er  m ag az in e  f i r s t  w en t  t o  p r e s s  and i t s  

p u b l i c a t i o n  t o  d a t e  h a s  b e e n  c o n s i s t e n t l y  on t h e  i n c r e a s e .

The W atch tow er  i s  s t i l l  t h e  o f f i c i a l  j o u r n a l  o f  t h e  J e h o v a h ' s  

W i t n e s s e s  and i s  t h e i r  p r o p a g a n d a  i n s t r u m e n t .  U n t i l  1931 ,  

when t h e  name J e h o v a h ' s  W i t n e s s e s  was f o r m a l l y  a d o p t e d ,  t h e  

f o l l o w e r s  o f  R u s s e l l  w ere  c a l l e d  by v a r i o u s  names, t h e  m os t  

common b e i n g  " R u s s e l l i t e s . "

Not u n l i k e  t h e  v a r i o u s  C h r i s t i a n  d e n o m i n a t i o n s ,  t h e  

J e h o v a h ' s  W i t n e s s e s  a r e  q u i c k  i n  p o i n t i n g  o u t  t h a t  t h e i r  

f o u n d a t i o n  i s  n o t  d e p e n d e n t  upon man, n e i t h e r  i s  i t  b a s e d  

s o l e l y  on t h e  " d i s c o v e r i e s "  o f  C h a r l e s  Ta ze  R u s s e l l  o r  anyone

^Marty  E .  M a r io n ,  " S e c t s  and C u l t s , "  A n n a l s ,  CXXXII 
(November,  I 96O ) ,  p .  128 .  F o r  more g e n e r a l  b u t  p e r t i n e n t  works  
on American  r e l i g i o u s  l i f e ,  s e e :  L o ren  P .  B e t h ,  "Toward a 
Modern American  T h e o ry  o f  C h u r c h - S t a t e  R e l a t i o n s h i p s , "  P o l i t i c a l  
S c i e n c e  Q u a r t e r l y ,  LXX (D ecem ber ,  1 9 5 5 ) ,  PP.  5 7 3 -597 ;  W i l l i a m  
Lee  M i l l e r ,  " R e l i g i o n  and t h e  A m erican  Way o f  L i f e , "  R e l i g i o n  
and t h e  Free  S o c i e t y  (New Y o rk :  Fund f o r  t h e  R e p u b l i c  p u b l i c a -  
^ETôn7^ 9 5 8 )V p p .  3 - 2 0 ;  and by  f a r  t h e  m os t  d e f i n i t i v e  and m ost  
i n f o r m a t i v e  i n  t h i s  g e n e r a l  a r e a .  W i l l  H e r b e r g ,  P r o t e s t a n t  
C a t h o l i c  Jew: An E s s a y  i n  A m e r i c a ^  R e l i g i o u s  S o c i o l o g y  (New 
Y o rk :  D oubleday  and C o . ,  1 9 8 5 ) •

% o y s t o n  P i k e ,  J e h o v a h ' s  W i t n e s s e s :  Who They A r e ,  What 
They T e a c h ,  What They Do (New Y o rk :  P h i l o s o p h i c a l  L i b r a r y ,  
1^ ) 7 1^ 10': —
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e l s e  o' " J e h o v a h  God i s  t h e  F o u n d e r  and O r g a n i z e r  o f  h i s  w i t 

n e s s e s  on e a r t h .  The f i r s t  w i t n e s s  was A b e l . "7̂  From A b e l ,  

t h e  W i t n e s s e s  t r a c e  t h e  d e v e lo p m e n t  o f  t h e i r  s e c t  t h r o u g h  

E n o c h ,  Noah,  Abraham, Moses and a l l  t h e  way t o  Jo h n  t h e  B a p 

t i s t  - -  i n d e e d  t o  C h r i s t  J e s u s  h i m s e l f  who was t h e  h i g h e s t  

w i t n e s s .  T h e i r  p u r p o s e  i n  w i t n e s s i n g  i s  t o  make known t o  t h e  

m u l t i t u d e s  t h e  message  o f  God. A c c o r d in g  t o  t h e i r  b r a n d  of  

i n t e r p r e t a t i o n ,  t h e  m essage  h i n g e s  m a in ly  on t h e  im p en d in g  

doom o f  t h e  f o r c e s  o f  e v i l  t o  be w ro u g h t  by t h e  f o r c e s  o f  good 

i n  t h e  p e r s o n a g e  o f  God h i m s e l f .  The u r g e n c y  o f  t h e i r  whole  

p u r p o s e  — u n q u e s t i o n a b l y  a g r e a t  c a u s e  f o r  t h e i r  c i v i c  d i s 

o b e d i e n c e  and c o u r t  f i g h t s  — i s  c o n t i n g e n t  on t h e  b e l i e f  t h a t  

t h i s  doom i s  im m in en t .

The J e h o v a h ' s  W i t n e s s e s  do n o t  t e c h n i c a l l y  c o n s t i t u t e  

a  c h u r c h ;  t h e y  h av e  no s p e c i a l l y  o r d a i n e d  c l e r g y m e n .  They 

a r e  i n  some r e s p e c t s  s i m i l a r  t o  t h e  S a l v a t i o n  Army, a l t h o u g h  

t h e  S a l v a t i o n  Army i s  c o n s i d e r e d  t o  be  a d e n o m i n a t i o n  w h i l e  

t h e  W i t n e s s e s  a r e  n o t . ^  " J e h o v a h ' s  W i t n e s s e s  a r e  C h r i s t i a n s ,  

a  p e o p l e  n o t  i d e n t i f i e d  w i t h  any s e c t  o r  d e n o m i n a t i o n . "5 A l 

t h o u g h  t h e y  a r e  an o r g a n i z e d  b o d y ,  n a t i o n a l l y  a s  w e l l  a s  

i n t e r n a t i o n a l l y ,  " t h e y  do n o t  keep  a m em bersh ip  r o l l ,  n o r  do

? V e r g i l i u s  Ferm ( e d , ) .  R e l i g i o n  in  t h e  T w e n t i e t h  Cen
t u r y  (New Y o rk :  P h i l o s o p h i c a l  L i b r a r y 7 T F 4 6 ) , p .  381 .

^ S t o k e s ,  Church and S t a t e ,  p .  5^1 .

9
Y e a r b o o k  o f  American  C h u r c h e s ,  1943,  p .  4 l .
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t h e y  c o m p i le  any c e n s u s  r e g a r d i n g  a t t e n d a n c e  a t  t h e i r  m e e t i n g  

p l a c e s .  , , " 1 0  A c c o r d in g  t o  t h e i r  own s t a t e m e n t  o f  b e l i e f s .

From m a n ' s  b e g i n n i n g  t h e r e  h a v e  been  a t  a l l  
t i m e s  some o f  t h e  J e h o v a h ' s  W i t n e s s e s  on e a r t h ,  
a d h e r i n g  t o  t h e  B i b l e  p r i n c i p l e  of  s e p a r a t e n e s s  
f ro m  a l l  p a r t s  o f  t h e  w o r ld  o r g a n i z a t i o n  o f  men.
I n  modern t i m e s  J e h o v a h ' s  W i t n e s s e s  a r e  p r i m i t i v e  
C h r i s t i a n s ,  r e c o g n i z i n g  and t e a c h i n g  t h e  B i b l e  a s  
G o d ' s  word o f  t r u t h ,  b e l i e v i n g  i t  and f o l l o w i n g  
i t s  commandments,  w h ic h  a c c o u n t s  f o r  t h e i r  n e u t r a l 
i t y  to w a rd  any n a t i o n a l i s t i c  i n t e r e s t s . H

C h a r l e s  T aze  R u s s e l l ,  u n d e r  whose d i r e c t i o n  t h e  J e h o 

v a h ' s  W i t n e s s e s  s e c t  found  b i r t h  and l i f e ,  was b o r n  i n  A l l e 

g h e n y ,  P e n n s y l v a n i a .  H is  p a r e n t s ,  J o s e p h  L .  and E l i z a  

R u s s e l l ,  w ere  o f  S c o t t i s h - I r i s h  o r i g i n .  E a r l y  i n  h i s  y o u t h ,  

young C h a r l e s  became a c t i v e  i n  t h e  C o n g r e g a t i o n a l  c h u r c h  and 

became i n t e r e s t e d  i n  t h e  Young Men's  C h r i s t i a n  A s s o c i a t i o n .

H i s  m o th e r  d i e d  when he was n i n e ,  and a few y e a r s  t h e r e a f t e r  

R u s s e l l  "began  t o  be  s h ak en  i n  f a i t h  r e g a r d i n g  many l o n g -  

a c c e p t e d  d o c t r i n e s .

The c o n t r i b u t i o n  o f  R u s s e l l  t o  t h e  g r o w th  o f  t h e  W i t 

n e s s e s  i s  im m e a s u r a b l e .  I t  was he who o u t l i n e d  t h e  b a s i c  d o c 

t r i n e s  o f  t h e i r  p r e s e n t - d a y  b e l i e f s .  His  num erous  w orks  s o l d  

m i l l i o n s  o f  c o p i e s ,  and h i s  t r a c t s  and p a m p h le t s  became t h e  

c o r n e r s t o n e  f o r  t h e  t h e o l o g y  - -  i f  i t  can b e  c a l l e d  t h a t  — of

lOl b i d .

^ Y e a r b o o k  o f  A m er ican  C h u r c h e s , i 9 6 0 , p .  57.  

I2 p i ic e ,  J e h o v a h ' s  W i t n e s s e s ,  p .  10.
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t h e  J e h o v a h ’s W i t n e s s e s ,  As a p r e a c h e r  h i s  fame co v e re d  t h e  

e a r t h .  He was s e l e c t e d  a s  p a s t o r  by two th o u s a n d  c o n g r e g a 

t i o n s  i n  t h e  U n i t e d  S t a t e s ,  Canada,  B r i t a i n  and E u r o p e ,

H is  f o l l o w e r s  h a i l e d  R u s s e l l  a s  t h e  g r e a t e s t  and 
most  s u c c e s s f u l  p r e a c h e r  o f  t h e  G o sp e l  i n  h i s  
g e n e r a t i o n :  i n d e e d ,  i n  t h e i r  e n t h u s i a s t i c  a d m i r a 
t i o n  t h e y  r a n k e d  him w i t h  S t ,  P a u l ,  S t .  J o h n ,  A r i u s ,
Waldo,  W y c l i f f ,  and M a r t i n  L u t h e r , Ï3

Many o f  them b e l i e v e d ,  a s  d id  R u s s e l l  h i m s e l f  t h a t  he  was t h e  

f u l f i l l m e n t  o f  t h e  S c r i p t u r e ,  " f a i t h f u l  and w is e  s e r v a n t ,  

and t h e  a u t h o r i z e d  " f a i t h f u l  and t r u e  w i t n e s s "^5 who was t h e  

t r u e  m e s s e n g e r  o f  t h i s  t h e  l a s t  epoch in  G o d ' s  p l a n  f o r  man

k i n d .

B ec au se  t h e  i m p o r t a n c e  of  t h e  work  o f  t h i s  u n u s u a l  

s e c t  i s  l a r g e l y  d e p e n d e n t  upon p r i n t e d  m a t t e r ,  R u s s e l l ' s  c o n 

t r i b u t i o n  t o  t h e  e s t a b l i s h m e n t  o f  a p u b l i s h i n g  e n t e r p r i s e  i s  

no l e s s  s i g n i f i c a n t .  Two y e a r s  a f t e r  t h e  l a u n c h i n g  o f  t h e  

f i r s t  W atch tow er  m ag az in e  i n  1879, t h e r e  was t h e  f o r m a t i o n  o f  

Z i o n ' s  W atch tow er  T r a c t  S o c i e t y ,  l o c a t e d  i n  A l l e g h e n y ,  Pen n 

s y l v a n i a ,  w i t h  R u s s e l l  a s  i t s  P r e s i d e n t .  T h i s  same c h a r t e r e d  

n o n - p r o f i t - m a k i n g  c o r p o r a t i o n  t o o k  t h e  s t y l e  o f  t h e  W atch tow er  

B i b l e  and T r a c t  S o c i e t y  i n  1896 , which  h a s  c o n t i n u e d  t o  t h i s

l ^ I b i d . ,  p ,  14 .

^ ‘iy ia t thew, 2 4 : 4 5 ,  

l ^ R e v e l a t i o n ,  3 : 1 4 .

^ ^ P i k e ,  J e h o v a h ' s  W i t n e s s e s ,  p .  l 4 .
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day i n  i t s  fo rm .

When C h a r l e s  Taze  R u s s e l l  d i e d  i n  1 9 1 6 , t h e  p r e s i d e n c y  

o f  t h e  S o c i e t y  p a s s e d  on t o  J o s e p h  F r a n k l i n  R u t h e r f o r d ,  b e t 

t e r - k n o w n  a s  " j u d g e " R u t h e r f o r d .  The Ju d g e  was b o r n  i n  

B o o n e v i l l e ,  M i s s o u r i  i n  1 8 6 9 . A c c o r d i n g  t o  h i s  c r i t i c s ,  he 

was o n ly  f o r  a few d a y s  a Judge on c i r c u i t  i n  M i s s o u r i  f o r  

w h ich  he g a i n e d  t h e  l i f e - l o n g  h o n o r  o f  b e i n g  c a l l e d  " j u d g e .

As a p r a c t i c i n g  a t t o r n e y  i n  t h e  days  when l a w y e r s  were 

somewhat s c a r c e ,  he became t h e  l e a d i n g  l e g a l  spokesman f o r  t h e  

S o c i e t y .  I t  was i n  t h i s  c a p a c i t y  t h a t  he  g a i n e d  fame and p o p 

u l a r i t y  w i t h  t h e  f o l d ,  a d i s t i n c t i o n  w h ich  he en jo y e d  n a t i o n 

a l l y  upon i n h e r i t i n g  R u s s e l l ' s  m a n t l e  a f t e r  t h e  l e t t e r ' s  d e a t h .  

A l th o u g h  t h e  t im e  and t e r m  o f  h i s  a c t u a l  " c o n v e r s i o n  e x p e r i e n c e "  

i s  h a z y ,  i t  i s  t h o u g h t  t h a t  he was an a c t i v e  p a r t i c i p a n t  f o r  

t h e  c a u s e  by t h e  e a r l y  1 9 0 0 ' s .  When R u s s e l l  d i e d ,  R u t h e r f o r d ,  

a l t h o u g h  n o t  c o n s i d e r e d  t o  be t h e  h e i r  a p p a r e n t  by many mem

b e r s  o f  t h e  S o c i e t y ,  was e l e c t e d  a s  t h e  seco n d  P r e s i d e n t  of  

t h e  W atch to w er  B i b l e  and T r a c t  S o c i e t y .

J o s e p h  F r a n k l i n  R u t h e r f o r d  was warmly welcomed in  
h i s  new c a p a c i t y  a s  m anager  o f  t h e  S o c i e t y ' s  a f f a i r s  
by  t h e  m a j o r i t y  o f  t h o s e  a s s o c i a t e d  w i t h  t h e  o r g a n 
i z a t i o n  a t  t h a t  t i m e .  Bu t  f ro m  t h e  o u t s e t  i t  b e 
came a p p a r e n t  t h a t  a f e w ,  e s p e c i a l l y  a t  h e a d q u a r t e r s  
r e s e n t e d  h im .  Some o f  t h e s e  t h o u g h t  t h e y  s h o u ld  
s u c c e e d  R u s s e l l  and c o n s i d e r e d  t h e m s e l v e s  b e t t e r  
q u a l i f i e d  f o r  t h e  p o s i t i o n  o f  P r e s i d e n t . 1 °

^^I b i d . ,  p .  1 9 .
1 O

A.H. M a c m i l l a n ,  F a i t h  on t h e  March (Englewood C l i f f s :
P r e n t i c e  H a l l  I n c . ,  1 9 5 7 ) ,  PP. 7 1 - 7 2 .
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F o r  t h o s e  who d i s t r u s t e d  h i s  d i v i n e  a u t h o r i t y  t o  w e a r  R u s s e l l ' s  

m a n t l e  o f  l e a d e r s h i p ,  t h e  t r i a l  o f  R u t h e r f o r d  and s e v e n  o f  h i s  

c o l l e a g u e s  f o r  t h e  v i o l a t i o n  o f  t h e  E s p i o n a g e  A c t  must  h ave  o f 

f e r e d  some c o m f o r t .  T h e se  men w ere  c o n v i c t e d  on t h e  c h a r g e s  o f  

c o n s p i r i n g  t o  o b s t r u c t  r e c r u i t i n g  and e n l i s t m e n t  d u r i n g  t h e  w a r ,  

and i n  1918 b e g an  t h e i r  j a i l  s e n t e n c e s .  A l th o u g h  t h e  s e n t e n c e s  

w e re  much l o n g e r ,  t h e  J u d g e  s e r v e d  o n ly  a n i n e - m o n t h  j a i l  t e r m .  

I f  t h e  r a n k  and f i l e  d i s t r u s t e d  R u t h e r f o r d ' s  d i v i n e  r i g h t  t o  

r u l e ,  t h i s  e n c o u n t e r  w i t h  t h e  c i v i l  a u t h o r i t i e s ,  a s s u r e d  them 

o f  an a c t  o f  g r a c e .  W hile  i n  p r i s o n  he  c o n d u c te d  r e l i g i o u s  

m e e t i n g s ,  v i s i t e d  f e l l o w  p r i s o n e r s ,  and w r o t e  w e e k ly  l e t t e r s  

t o  t h e  W a t c h t o w e r . H i s  "m ar ty rdom "  was t h u s  consummated  v i a  

t h e s e  o u tw a rd  a c t i v i t i e s  w h ich  must  have  b een  c l e a r  " e v i d e n c e "  

t o  t h e  u n b e l i e v e r s .

I n  a t  l e a s t  two i m p o r t a n t  r e s p e c t s ,  R u t h e r f o r d  d i f f e r e d  

f ro m  h i s  p r e d e c e s s o r .  He was more v e r s a t i l e  and c o l o r f u l  i n  

h i s  s o c i a l  r e l a t i o n s ,  and h i s  p u b l i c a t i o n s  f a r  e x c e e d e d  t h a t  

o f  h i s  e a r l i e r  c o u n t e r p a r t .  Thus i n  v o i c e  and i n  p e n ,  t h e  

d i s c i p l e  o u t d i d  t h e  t e a c h e r .

R u t h e r f o r d  m a i n t a i n e d  and s t e a d i l y  im proved  h i s  
p o s i t i o n  a s  t h e  S o c i e t y ' s  a r c h - p r o p a g a n d i s t  w i t h  
b o t h  v o i c e  and p e n .  A y e a r  o r  two b e f o r e  h i s  
d e a t h  / I n  1 9 4 ^  h e  c l a im e d  t h a t  he had w r i t t e n  
n i n e t y - n i n e  books and p a m p h l e t s  i n  t h e  p r e c e d i n g  
t w e n t y  y e a r s ,  and he  w r o t e  s e v e r a l  more b e f o r e  he  
d i e d .  H i s  books were  p u b l i s h e d  i n  s e v e n t y - e i g h t  
l a n g u a g e s ,  and t h e  number  o f  c o p i e s  d i s t r i b u t e d  
e x c e e d e d  t h r e e - h u n d r e d  m i l l i o n s . 19

^ ^ P i k e ,  J e h o v a h ' s  W i t n e s s e s ,  p .  21 .
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Compared w i t h  C h a r l e s  T= R u s s e l l ,  " J . F .  R u t h e r f o r d ’s  

b ac k g ro u n d  was t o t a l l y  d i f f e r e n t ,  . . .he  h a s  no y o u t h f u l  

l i f e , " ^ ®  By t h i s  i t  i s  m ean t  t h a t  he went t o  w ork  a t  an 

e a r l y  a g e .  P r e su m a b ly  a t  l 6 ,  he  was p r a c t i c i n g  la w .  In  e n 

t h u s i a s m ,  R u t h e r f o r d  s u r p a s s e s  h i s  p r e d e c e s s o r .  I n  l e g a l  

a r g u m e n t s ,  w hich  h e  engaged  i n  q u i t e  f r e q u e n t l y ,  he  was n e v e r  

i n h i b i t e d ,  and was q u i c k  t o  in v o k e  t h e  D e i t y .

In  one c a s e  t h e  v i c t o r i o u s  c o u n s e l  was one
R u t h e r f o r d ,  a t a l l  r a n g y  man w i t h  a heavy  mane of
h a i r ,  a l i g h t  t a n  cu taw ay  s u i t ,  w ing  c o l l a r ,  f l o w 
i n g  t i e ,  and a m a s s iv e  g o l d  w a tc h  c h a i n .  H is  v o i c e  
was loud  and boom ing .  M cReynolds ,  who was g i v e n  t o  
s h a r p  e n c o u n t e r s  w i t h  l a w y e r s ,  i n t e r r u p t e d  R u t h e r 
f o r d ,  ’ i n s t e a d  of  a p p l y i n g  f o r  a p e r m i t ,  w h ich  seems 
t o  me a r e a s o n a b l e  r e q u i r e m e n t ,  t h i s  l a d y  d e f i e d  t h e
l a w .  T e l l  me, why d id  sh e  do i t ? ’

R u t h e r f o r d ’ s  an sw er  d i s c l o s e d  t h e  f a n a t i c  z e a l  
o f  t h i s  s e c t .  P o i n t i n g  w i t h  h i s  f i n g e r  t o  t h e  s k y ,  
h e  f a i r l y  b e l l o w e d ,  ’t h i s  l a d y  d id  not  g e t  a p e r m i t  
b e c a u s e  J e h o v a h  God t o l d  h e r  n o t  t o . ’^ l

I t  was R u t h e r f o r d ’ s b e l i e f  t h a t  t h e  e a r t h l y  governm ent  

s h o u ld  be u n d e r  t h e  c o n t r o l  o f  t h e  s p i r i t u a l l y  s e l e c t .  Thus 

he  w r o t e ,  ’’what  fo rm  o f  g o v e rn m e n t  w i l l  t h e n  c o n t r o l  t h e  p e o p l e  

o f  t h e  e a r t h ?  T h a t  go v e rn m en t  w i l l  be a p u r e  t h e o c r a c y . "22 

A l th o u g h  a t  t i m e s ,  t h i s  d o c t r i n e  may seem t o  s u p p o r t  r e v o l u t i o n ,  

t h e  J u d g e  d e n i e d  t h i s  m o t i v e .  I t  may have b e e n  n a i v e t e  on h i s

^ ^ M a c m i l l a n ,  F a i t h  on t h e  M arch , p.  7 2 .

2 1 w i l l i a m  0 .  D o u g l a s ,  An Almanac of L i b e r t y  (New York :  
D o u b leday  and C o . ,  1 9 5 4 ) ,  p .  I 5 0 .

Op
J o s e p h  F .  R u t h e r f o r d .  Government ( B r o o k ly n :  W atch tow er  

B i b l e  and T r a c t  S o c i e t y ,  1 9 2 8 ) ,  p .  247 .
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p a r t ,  b u t  i t  was more l i k e l y  u n c o n c e r n  f o r  p h i l o s o p h i c a l  

p ro b le m s  w hich  l e d  him t o  s a y ;

What i s  s a i d  a g a i n s t  t h e  v a r i o u s  fo rm s  o f  g o v e r n 
ment i s  n o t  s a i d  w i t h  a view t o  p r o v o k in g  r e v o l u 
t i o n ,  o f  c o u r s e ,  b u t  i s  s a i d  t h a t  t h o u g h t f u l  men 
and women m ig h t  c o n s i d e r  t h e  o n ly  way t h a t  l e a d s  t o  
a c o n d i t i o n  o f  r i g h t e o u s n e s s ,  p ea ce  and h a p p i n e s s .
Such  a d e s i r a b l e  c o n d i t i o n  o f  r i g h t e o u s n e s s ,  p e a c e  
and h a p p i n e s s  c o u l d  n e v e r  h a v e  been  employed u n d e r  
a m onarchy ,  a r i s t o c r a c y ,  d em o cracy ,  communism, 
s o c i a l i s m  o r  s o v i e t i s m ,  o r  any l i k e  fo rm  of  g o v e r n 
ment  . ^ 3

By d e f i n i t i o n ,  a  t h e o c r a c y ,  t o  t h e  J u d g e ,  was a "g o v e rn m e n t  o f  

w h ich  t h e  c h i e f  r u l e r  i s  J e h o v a h  God. He i s  t h e  m aker  and E x 

e c u t o r  o f  i t s  law s  t h r o u g h  h i s  c o n s t i t u t e d  a g e n c i e s . A n d  

t h e  J e h o v a h ' s  W i t n e s s e s  w e re  one o f  t h e  a g e n c i e s  t h r o u g h  w h ich  

God was a t t e m p t i n g  t o  r e a l i z e  h i s  p u r p o s e .  Conce rned  more 

w i t h  G o d ' s  r u l e  t h a n  m a n ' s  r u l e ,  t h e  W i t n e s s e s  v iew g o v e rn m en t  

t h r o u g h  t h e o l o g i c a l  e y e s .  The f o r c e s  o f  e v i l  s h o u ld  be  checked  

by G o d ' s  power ,  n o t  by m a n ' s  p o w e r .  In  an a d d r e s s  t o  a t h r o n g  

g a t h e r e d  i n  Yankee S t a d i u m  on A ugus t  6 ,  1950,  t h e  p r e s e n t  l e a d 

e r  o f  t h e  s e c t ,  Mr. K norr  s a i d ,  " t h e  W i t n e s s e s  a l o n e  a r e  p r e 

p a r i n g  f o r  t h e  f i n a l  b a t t l e  on e a r t h  b e tw een  good and e v i l ,  

t h e  Armageddon t h a t  would l e a d  t o  h i s  p r e d i c t e d  e a r t h l y  p a r a 

d i s e . "^5  Thus t h e  v/hole e a r t h l y  s t r u g g l e  i s  lo o k ed  upon a s  

t h e  g r e a t  b a t t l e  of  Armageddon w h ich  i s  p r e d i c t e d  i n  t h e  B i b l e .

23%bid . ,  p .  248 .

Ẑ Tbid.

^^New Y o rk  T im e s ,  A ugus t  7 ,  1950,  p .  11.
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I f  t h e s e  e v a n g e l s  o f  God p r e s e n t  a dim v iew on e a r t h l y  g o v e r n 

m e n t ,  t o  them  t h e r e  i s  s a c r e d  j u s t i f i c a t i o n ,  f o r  J e h o v a h  God 

so  o r d a i n e d  i t .  T h e i r  a t t i t u d e  s te m s  f ro m  t h e  b e l i e f  t h a t  t h e  

go v e rn m en t  o f  t h i s  w or ld  can  do no g o o d ,  and w i l l  o n ly  c o n t r i 

b u t e  t o  g r e a t e r  f o l l i e s .  Thus w i t h  p e r f e c t  c o n f i d e n c e .  Ju d g e  

R u t h e r f o r d  c o u l d  s a y ,  "The combined t e s t i m o n y  o f  t h e  w o r l d ’s 

g r e a t e s t  s t a t e s m e n  i s  t h a t  t h e  g o v e r n m e n t s  o f  e a r t h  a r e  n o t  

o n l y  i m p e r f e c t  b u t  g e n e r a l l y  a r e  c o r r u p t . A n d  t h r o u g h  t h e  

a g e s  t h i s  c o r r u p t i o n  h a s  c o n t i n u e d  w i t h  no s i g n  of  any im

p ro v em en t  .

F o r  c e n t u r i e s  men have  s t r u g g l e d  t o  e s t a b l i s h  a 
good gov e rn m en t  t h a t  would s a t i s f y  t h e  d e s i r e s  o f  t h e  
h o n e s t .  Now i t  i s  a d m i t t e d  t h a t  a l l  e f f o r t s  h ave  
f a i l e d  t o  a c c o m p l i s h  such  r e s u l t .  T h e r e  i s  a r e a s o n .  
Of c o u r s e  J e h o v a h  fo re k n e w  and f o r e t o l d  t h e  f u t i l e  
e f f o r t s  o f  man. The t im e  i s  now r i p e  f o r  t h e  mind o f  
man t o  be  t u r n e d  t o  t h e  s o b e r  and c a n d i d  e x a m i n a t i o n  
o f  G o d ' s  p l a n  f o r  t h e  e s t a b l i s h m e n t  o f  a r i g h t e o u s  
g o vernm en t  on e a r t h  which  w i l l  f u l f i l l  t h e  l e g i t i m a t e  
d e s i r e s  o f  a l l . ^ T

I t  i s  a s  s im p l e  a s  t h a t  I To t h e s e  b e l i e v e r s ,  t h e  Word i s  a u 

t h o r i t y ,  and R u t h e r f o r d ' s  i n t e r p r e t a t i o n  o f  t h e  Word i s  c o r r e c t  

and a u t h o r i t a t i v e .  "They a r e  f i r m l y  p e r s u a d e d  t h a t  t h e y  a r e  i n

t h e  p o s s e s s i o n  o f  t r u t h ,  t h e  T r u t h ,  i n  an a l t o g e t h e r  e x c e p t i o n -
28a l  d e g r e e ,  m e a su re  and m a n n e r . "

^ ^ R u t h e r f o r d ,  G overnm en t , p .  i i .

2? I b i d .

2 8 p i k e ,  J e h o v a h ' s  W i t n e s s e s ,  p .  31 .
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The P r e s i d e n t  o f  t h e  S o c i e t y  c u r r e n t l y  i s  N a th an  Homer 

K n o r r .  B o rn  i n  B e th l e h e m ,  P e n n s y l v a n i a ,  i n  190 5 , h e  was e l e c t 

ed t o  h i s  p r e s e n t  p o s i t i o n  i n  1942 upon t h e  d e a t h  o f  J o s e p h  P .  

R u t h e r f o r d ,  W hi le  s t i l l  a t t e n d i n g  h i g h  s c h o o l  i n  A l l e n to w n  

P e n n s y l v a n i a ,  he  and h i s  p a r e n t s  w e re  i n t r o d u c e d  t o  t h e  W atch-  

t o w e r . Under  t h e  i n f l u e n c e  o f  t h e  p u b l i c a t i o n ,  young K n o r r  — 

i m p r e s s e d  a t  t h e  o u t s e t  — "became c o n v in c e d  o f  t h e i r  B i b l i c a l  

t r u t h f u l n e s s . "^9 By t h e  t i m e  he  was 1 8 , he  was a " f u l l - t i m e  

p r e a c h e r , "  and by 1940,  he  had m e r i t e d  t h e  p o s i t i o n  o f  a D i 

r e c t o r  and V i c e  P r e s i d e n t  o f  t h e  W a tc h to w er  B i b l e  and T r a c t  

S o c i e t y .  A l t h o u g h  h i s  a c t i v i t i e s  w i t h  t h e  S o c i e t y  h av e  s u r 

p a s s e d  t h a t  o f  h i s  p r e d e c e s s o r s , h e  h a s  n o t  p u b l i s h e d  a s  p r o -  

l i f i c a l l y .  I n  a l l  f a i r n e s s  t o  Mr. K n o r r ,  i t  must  be  s a i d  t h a t  

i t  i s  s t i l l  t o o  e a r l y  i n  h i s  c a r e e r  t o  p r e s e n t  an a d e q u a t e  

p e r s o n a l  e v a l u a t i o n .  Not a s  c o l o r f u l  and f i e r y  a s  R u s s e l l ,  and 

c e r t a i n l y  n o t  a s  s o p h i s t i c a t e d l y  a l o o f  a s  R u t h e r f o r d ,  P r e s i d e n t  

K n o r r ,  d e s p i t e  h i s  l a c k  o f  h i g h e r  f o r m a l  e d u c a t i o n ,  seems t o  be 

an  a b l e  l e a d e r ,  and g e n e r a l l y  commands r e s p e c t  f rom  h i s  c o n 

s t i t u e n c y  a s  w e l l  a s  f rom  w i t h o u t .

I n  A m er ican  c o n s t i t u t i o n a l  l a w ,  t h e  J e h o v a h ' s  W i t n e s s e s  

a r e  b e s t  known f o r  t h e i r  r e c a l c i t r a n c e  a g a i n s t  some o f  t h e  p r e 

v a i l i n g  r u l e s  and o r d i n a n c e s  o f  t h e  community .  To u n d e r s t a n d  

why t h e s e  z e a l o u s  b r e t h r e n  a r e  " i r r i t a n t s "  t o  t h e  ca lm  o f  

a s t a b l e  s o c i e t y ,  t h e  m ake-up  o f  t h e i r  c h a r a c t e r  and a t t i t u d e

29perm ,  R e l i g i o n  i n  t h e  T w e n t i e t h  C e n t u r y , p .  3 8 0 .
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m u st  be  e x a m in e d .  As a p r o v i n c i a l  g roup  t h e y  a r e  shunned  by 

t h e  p u b l i c ,  and have  p ro v e d  t o  be e x t r e m e l y  u n p o p u l a r  i n  c e r 

t a i n  a r e a s .  T h e i r  u n p o p u l a r i t y  i s  p ronounced  w h e r e v e r  t h e r e  

e x i s t s  a s t r o n g  r e l i g i o u s  b i a s  i n  a community.  H en ce ,  t h e y  

h a v e  found  i t  " t o u g h - g o i n g "  i n  a p r e d o m i n a n t l y  C a t h o l i c ,  B a p 

t i s t ,  o r  N a z a r e n e  community .  As d e s c r i b e d  by one w r i t e r ,  t h e y  

a r e  " g e n e r a l l y  r u s t i c  i n  p e r s o n n e l , "3^ end e a c h  member i s  a 

m i n i s t e r  o f  God, T h i s  i s  one o f  t h e  r e a s o n s  f o r  t h e  di lemma 

o f  t h e  c o u r t s ,  v i z . ,  p a r t - t i m e  w orkers  r e q u e s t i n g  m i n i s t e r i a l  

ex em p t io n  f ro m  m i l i t a r y  s e r v i c e  ( s e e  b e l o w ) ,  o r  t h e  r i g h t  o f  

t h e s e  men t o  p e r f o r m  t h e  v a r i o u s  s e r v i c e s  t r a d i t i o n a l l y  r e 

s e r v e d  t o  p r o p e r l y  o r d a i n e d  m i n i s t e r s .  Inasm uch  a s  t h e y  a r e  

a l l  m i n i s t e r s ,  t h e y  c o n t e n d  t h a t  t h e i r  o r d e r s  come d i r e c t l y  

f ro m  one suprem e s o u r c e ,  and t h a t  s o u r c e  i s  J e h o v a h  God. Such  

m i n i s t e r s  go a b o u t  t e a c h i n g  t h e  p e o p le  o f  a l l  n a t i o n s  t h a t  

t h e i r  one and o n ly  hope  i s  i n  t h e  "Kingdom o f  J e h o v a h  u n d e r  

C h r i s t  J e s u s  w h ich  h a s  b e e n  e s t a b l i s h e d  t o  r u l e  o v e r  e a r t h  and 

w h ich  w i l l  r e p l a c e  a l l  g o v e rn m e n t s  of  m a n . "3^  The members of  

t h i s  somewhat a n a r c h i s t i c  s e c t  a r e  proud o v e r  t h e  f a c t  t h a t  

t h e y  a r e  t h e  d i s p o s s e s s e d  - -  on e a r t h  t h a t  i s .  T h e i r  "emo

t i o n a l  a p p e a l  i s  i n  t h e  M i l l e n n i a l i s m  a c c o r d i n g  t o  w h ic h  t h e  

d i s p o s s e s s e d  w i l l  in  due c o u r s e  i n h e r i t  t h e  e a r t h . "32 Under

Chard Powers  S m i t h ,  Yankees  and God (New Y o rk :  H e r m i t 
a g e  House ,  1 9 5 4 ) ,  p .  4 2 5 .

3^Yearbook  of A m er ican  C h u rch es , i 9 6 0 , p .  57 .

3 ^ S m i th ,  Y ankees  and God, p .  425.
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t h i s  b e l i e f  i t  becomes a t r e m e n d o u s  s e r v i c e  t o  be " m a r t y r e d "  - -  

i f  need be  - -  by  t h e  c o u r t s .  On e a r t h  t h e y  e x p e c t  n o t  t o  be 

t r e a t e d  r o y a l l y ,  b u t  t h e  t i m e  w i l l  be a t  hand  s o o n ,  when t h e  

c o u r s e  o f  e v e n t s  w i l l  c h a n g e ,  and t h e  h e a v e n l y  t r i b u n a l  w i t h  

t h e  h i g h e s t  Judge  on t h e  t h r o n e  w i l l  a d j u d g e  and r e w a rd  h i s  

f a i t h f u l  w i t n e s s e s .

The b e l i e f  i n  t h e  B i b l i c a l  d o c t r i n e  o f  God’ s r u l e  o f  a 

t h o u s a n d  y e a r s  b e f o r e  t h e  f i n a l  ju d g m e n t ,  h a s  e a r n e d  f o r  t h e  

W i t n e s s e s  t h e  t i t l e ,  " M i l l e n n i a l i s t s , "  Most  C h r i s t i a n  g r o u p s  

b e l i e v e  i n  t h e  m i l l e n n i u m ,  d i f f e r i n g  m a in ly  a s  t o  t h e  t i m e  and 

c o n d i t i o n  u n d e r  which  t h e  p e r i o d  s h a l l  be made m a n i f e s t .  Cou

p l e d  w i t h  t h e i r  m i l l e n n i a l  b e l i e f ,  t h e  W i t n e s s e s  have  r e l i e d  

s t r o n g l y  on p r o p h e c y ,  e s p e c i a l l y  t h e  p r o g n o s t i c a t i o n s  o f  R u s s e l l  

and R u t h e r f o r d ,  I t  was R u s s e l l  who c a l c u l a t e d  by h i s  own t i m e  

t a b l e ,  t h a t  t h e  Second Coming o f  t h e  Lord would  o c c u r  i n  1874 ,  

and t h e  e s t a b l i s h m e n t  o f  t h e  Kingdom would b e  i n  1914 ,  To 

s u b s t a n t i a t e  h i s  c l a i m s  f o r  t h e  Second  Coming he p o i n t e d  t o  

s u c h  o c c u r r e n c e s  a s  t h e  " F i r s t  I n t e r n a t i o n a l "  g i v e n  r i s e  by 

K a r l  Marx,  and o t h e r  phenomena su c h  a s ,  sky  s c r a p e r s ,  t e l e 

p h o n e s ,  s u b m a r i n e s ,  g a s  e n g i n e s ,  and numerous o t h e r  " e v i d e n c e s "  

o f  a new a g e .  W hile  t o d a y ,  1074 h a s  been  g e n e r a l l y  o b s c u r e d  

by  t h e  m om entousness  o f  1914 ,  i t  s t i l l  r e m a i n s  on t h e  J e h o v a h ’ s 

W i t n e s s e s  t im e  t a b l e  a s  a f u l f i l l m e n t  of  p r o p h e c y .  Of c o u r s e  

t h e  m os t  r e m a r k a b l e  y e a r  i s  s t i l l  1914 t o  t h e s e  b e l i e v e r s .

The g l o b a l  war  w hich  b e g a n  a b o u t  t h a t  p e r i o d  f u r t h e r  a t t e s t s  

t o  t h e i r  b e l i e f  t h a t  G o d ' s  Kingdom was e s t a b l i s h e d .  I t  was
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t h o u g h t  e a r l i e r  t h a t  t h e  r e t u r n  o f  C h r i s t  would  be  p h y s i c a l l y  

v i s i b l e ,  b u t  t h e  d o c t r i n e  h a s  b e e n  s i n c e  i n t e r p r e t e d  t o  mean 

t h a t  h i s  r e a p p e a r i n g  i s  a p p a r e n t  on ly  i n  s p i r i t .  The r e - i n t e r -  

p r e t a t i o n  o f  d o c t r i n e  i s  n o t  p e c u l i a r  t o  t h e  J e h o v a h ’s W i t n e s s 

e s  a l o n e .  As a m a t t e r  o f  s u r v i v a l  i n  many c a s e s ,  o th e r ^ d e n p m -  

i n a t i o n s  and  s e c t s  h av e  engaged  i n  t h e  same p r a c t i c e .  Even 

t h e  Supreme C o u r t  o f  t h e  U n i t e d  S t a t e s  h a s  p e r i o d i c a l l y  r e i n 

t e r p r e t e d  ând v a c a t e d  e a r l i e r  j u d g m e n ts ;  t h e  most  n o t a b l e  i n  

t h i s  c o n n e c t i o n  b e i n g  t h e  F l a g - s a l u t e  c a s e s , ^3 b e tw e en  w h ich  

a t  l e a s t  two J u s t i c e s  o p en ly  and p u b l i c l y  c o n f e s s e d  t h e i r  e r r o r .  

I n  t h e  same way t h a t  t h e  c o u r t  h a s  k e p t  t h e  C o n s t i t u t i o n  mean

i n g f u l  by a r a r e  b u t  n e c e s s a r y  " f l e x i b l e "  i n t e r p r e t a t i o n ,  so  

h a v e  t h e  W i t n e s s e s  — a t  p r o p e r  o c c a s i o n s  u t i l i z e d  t h e  same 

p r o c e s s .  To t h e  b e l i e v e r s  o f  t h e  L o r d ' s  r e t u r n ,  i n  e s s e n c e ,  

t h e r e  i s  n o t  much d i f f e r e n c e  a s  t o  w h e t h e r  He can  be s e e n  p h y s 

i c a l l y  o r  s p i r i t u a l l y ,  t h e  e f f e c t  s h o u ld  be  t h e  same i n  e i t h e r  

c a s e .  Thus  t h e  r e i n t e r p r e t a t i o n  o f  t h e  L o r d ' s  r e t u r n  by t h e  

W i t n e s s e s ,  i s  no more t h a n  a r e - s t a t e m e n t  o f  an e s s e n t i a l  b e 

l i e f .

T h e r e  can be  no d e n y in g  t h a t  l $ l 4  was a momentous y e a r  i n  

many r e s p e c t s .  Some may make s i m i l a r  c l a i m s  f o r  t h e  y e a r  1916,  

o r  1941 ,  o r  1945 ,  b u t  t h e  W i t n e s s e s  h a r b o r  no d o u b t s  t h a t  1914

^ ^ M i n e r s v i l l e  S c h o o l  D i s t r i c t  e t .  a l ,  v ,  G o b i t i s  e t .  a l , ,  
310 U .S .  5 ü b ,  ( 1 9 4 o ) ;  and West V i r g i n i a  Board  o f  E d u c a t i o n  e î T  
a l ,  V, B a r n e t t e ,  e t .  a l , ,  319  U . S . b24 ( 1 9 4 3 ) ,  B o th  o f  t h e s e  
c a s e s  and t h e  a t tT E u d e  o f  t h e  J u s t i c e s  a r e  d i s c u s s e d  i n  a n o t h e r  
c h a p t e r .
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was t h e  e n d i n g  and b e g i n n i n g  o f  a new e p o c h .  I t  was R u s s e l l  

who s a i d :

Those  o f  y o u  who h a v e  l i v e d  t h r o u g h  t h i s  p e r i o d  
w i l l  no d o u b t  add y o u r  own p e r s o n a l  t e s t i m o n y  t o  
t h e  u n m i s t a k a b l e  t r e n d  i n  human h i s t o r y  s i n c e  1914,
To deny t h e  ch ange  i s  t o  i g n o r e  t h e  f a c t s , 34

To s u p p o r t  f u r t h e r  t h e i r  c o n t e n t i o n s ,  t h e  W i t n e s s e s  q u o te  f r e e l y  

(and som et im es  q u i t e  o u t  o f  c o n t e x t )  f ro m  t h e  l i p s  and p en s  o f  

v a r i o u s  s o u r c e s ,  "The l a s t  c o m p l e t e l y  n o rm a l  y e a r  was 1913,  t h e  

y e a r  b e f o r e  World War I  b e g a n , "35 "we h a v e  n o t  had a p e a c e f u l  

w o r ld  s i n c e  1 9 1 4 , " i t  i s  i n d e e d  t h e  y e a r  1914 r a t h e r  t h a n  

t h a t  of  H i r o s h i m a  w h ich  marks  t h e  t u r n i n g  p o i n t  i n  o u r  t i m e , "37 

" i t  seems l i k e l y  t h a t  when t h e  h i s t o r y  o f  t h e  t w e n t i e t h  c e n t u r y  

i s  w r i t t e n ,  A ugus t  4 ,  1914,  t h e  day h o s t i l i t i e s  became g e n e r a l  

i n  E u ro p e  w i l l  loom l a r g e r  t h a n  even  t h e  d a t e  o f  t h e  o u t b r e a k  

o f  t h e  Second World War,  o r  t h e  d r o p p i n g  of  t h e  f i r s t  Atomic 

b o m b , ' " 3 3  And, " t h e  f i r s t  war  marked a f a r  g r e a t e r  change  i n  

h i s t o r y ,  , . s i n c e  1914 t h e  w o r ld  h a s  had a new c h a r a c t e r ."39

—

Quoted  i n  M a c m i l l a n ,  F a i t h  on t h e  March , p .  57 .

3^W a sh in g to n  T im es  H e r a l d , March 13 ,  1945,  e d i t o r i a l .  
Quoted  i n  I b i d , 7  P .  5 6 ,

^ ^H aro ld  C, U re y ,  i n  C l e v e l a n d  P l a i n  D e a l e r , December  
9 ,  1 9 5 1 . Quoted  i n  I b i d ,

37professor Rene A lb rech t-C arr ie ,  in S c i e n t i f i c  
Monthly, LXXIII  ( J u l y  1 ,  1 9 5 1 ) ,  P .  I 6 , Quoted in  I b i d . ,  p ,  57 .

33Edmonton ( A l b e r t a ,  Canada)  J o u r n a l ,  August  7 ,  195^ ,  
e d i t o r i a l .  Quoted  i n  I b i d .

39#ew Y o rk  Tim es  M agaz ine ,  A ugus t  1, 1954,  Quoted in
I b i d ,
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T h e r e  i s  y e t  a n o t h e r  i m p o r t a n t  d a t e  i n  t h e  u n f o l d i n g  

p l a n  o f  God, 1918 ,  I t  was in  t h a t  y e a r  t h a t  C h r i s t  made h i s  

e n t r y  i n t o  t h e  Temple f o r  c l e a n s i n g .  As i f  t o  commemorate 

t h e s e  epoch  d a t e s ,  " i n  1914 an  e i g h t - h o u r  m o t io n  p i c t u r e  o r  

' p h o t o - d r a m a '  o f  C r e a t i o n  was shown. I n  1919 ,  8 , 0 0 0  'm i n 

i s t e r s '  o r  ' w i t n e s s e s '  i n  c o n v e n t i o n  a g r e e d  t o  a d v e r t i s e ,  

a d v e r t i s e ,  a d v e r t i s e  t h e  King and t h e  Kingdom.

To g e n e r a l i z e  a b o u t  t h e  J e h o v a h ' s  W i t n e s s e s  i s  n e i t h e r  

d e s i r a b l e  n o r  p r a c t i c a b l e .  At  b e s t ,  i t  can b e  s a i d  t h a t  t h e y  

a r e  d e t e r m i n e d  a b o u t  t h e i r  t a s k  and c o n v in c e d  of  t h e  a u t h e n 

t i c i t y  o f  t h e i r  t e n e t s ,  " i n  i n t e n t i o n  t h e r e  i s  an h o n e s t y  

end o b j e c t i v e  m y s t i c i s m  i n  t h i s  m o v e m e n t , w h i l e  a t  t h e  

same t i m e ,  " t h e r e  i s  a s i n i s t e r  e l e m e n t  i n  some q u a r t e r s .  

P e r h a p s  t h e  b e s t  d e s c r i p t i o n  o f  them i s  t h e  f o l l o w i n g :

f ro m  a l l  a c c o u n t s  J e h o v a h ' s  W i t n e s s e s  a r e  p r e t t y  
t r y i n g  z e a l o t s .  They show a d e g r e e  o f  i n t o l e r 
an c e  t h a t  makes t h e i r  own c l a i m s  f o r  t o l e r a t i o n  
a l m o s t  l a u g h a b l e .  They annoy  q u i e t  l i t t l e  com
m u n i t i e s  w i t h  t h e i r  unwelcome a t t e n t i o n s .  B u t  
t h e y  r e p r e s e n t  a s p e c i e s  o f  r e l i g i o n ,  and t h a t  
r e l i g i o n  h a p p en s  t o  p u t  i t s  c a s e  t o  i t s  p r o s 
p e c t i v e  a d h e r e n t s  t h r o u g h  s p e e c h e s ,  p a m p h l e t s ,  
t h e  p l a y i n g  o f  phon o g rap h  r e c o r d s ,  and t h e  
l i k e ..................... 43

^ ^ H e r b e r t  W a l l a c e  S c h n e i d e r ,  R e l i g i o n  i n  T w e n t i e t h  
C e n t u r y  A m er ica  (C am br idge :  H a r v a r d  Hniv'T f r e s s ,  195%), P .  8 7 .

^ ^ S m i th ,  Y ankees  and God,  p .  4 2 5 .

42ibid.
43

Raymond M oley ,  "The B o o t  i s  on t h e  O t h e r  L e g , "  News
week XIX ( J u n e  2 9 , 1942) ,  p .  6 8 .
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I f  t h e y  r e p r e s e n t  a " s p e c i e s  o f  r e l i g i o n , "  i t  i s  n o t  by t h e i r  

own d e f i n i t i o n ,  "The J e h o v a h " s  W i t n e s s e s  deny i n d i g n a n t l y  

t h a t  t h e i r  movement i s  r e l i g i o u s . T h i s  may sound s t r a n g e  

t o  t h o s e  who have  h e a r d  them s p e ak  o r  r e a d  t h e i r  l i t e r a t u r e ,  

f o r  t h e i r  t e a c h i n g s  a r e  r e p l e t e  w i t h  S c r i p t u r a l  r e f e r e n c e s  

and t h e  t h e o l o g i c a l  l a n g u a g e  o f  God, t h e  Kingdom, s i n  and 

s a l v a t i o n .  To t h e  W i t n e s s e s ,  t h e i r s  i s  n o t  a r e l i g i o n  b e 

c a u s e  " r e l i g i o n  i s  d o i n g  a n y t h i n g  c o n t r a r y  t o  t h e  w i l l  o f  A l 

m ig h ty  God, r e l i g i o n  i s  o f  t h e  d e v i l . T h e y  b e l i e v e  t h a t  

" r e l i g i o n ,  c o n t r a r y  t o  i t s  c l a i m s  o f  b e i n g  C h r i s t i a n  h a s  b e 

t r a y e d  t h e  p e o p l e ’ s r i g h t s  i n t o  t h e  pow ers  o f  t h e  Demons. 

T h e r e b y  r e l i g i o n  t u r n s  mankind away f ro m  G od’ s Kingdom, th e  

t h e o c r a c y . Hence ,  t h e  W i t n e s s e s  v iew  t h e  m ean in g  o f  r e 

l i g i o n  i n  a n e g a t i v e  s e n s e ,  t h a t  i s  t o  s a y .  G o d l e s s n e s s ,  And 

e v e r y  e n t e r p r i s e  on e a r t h ,  o t h e r  t h a n  t h i s  s m a l l  g r o u p  of  

f a i t h f u l s  t h r o u g h  whom G od’s p u r p o s e  i s  r e v e a l e d ,  i s  p a r t  o f  

t h e  g r e a t  v o i d .  I n  t h i s  c o n t e x t  i t  i s  n o t  d i f f i c u l t  t o  make 

a c a s e  j u s t i f y i n g  t h e  a c t i o n s  of  t h e  " d r a f t  d o d g e r s "  and t h e  

" S c r i p t u r e  p e d d l e r s . "

^ ^ C h a r l e s  Sam uel  B r a d e n ,  T h e se  A ls o  B e l i e v e : A S tudy 
o f  Modern Am er ican  C u l t s  and M i n o r i t y  R e l i g i o u s  Movements 
X¥ew Y o rk :  M acm il lan  C o . ,  1 9 ^ 9 )  ̂ p .  3581

^ ^ R e l i g i o n  Reaps  t h e  Wildwind ( B r o o k ly n :  W atch tower  
B i b l e  and T r a c t  S o c i e t y ,  1 $ 4 4 ) ,  p .  5Ô, Quoted  i n  I b i d .

46Henry Conrad Maehlman, The W a l l  o f  S e p a r a t i o n  
B e tw e e n  Church  and S t a t e  ( B o s to n :  B eacon  P r e s s ,  1 9 5 1 )  ̂
p T W :
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Thus do the  f a i t h f u l  w itn esses  of God, Jehovah 's  
W itnesses, preach unto a l l  the  peoples of th e  
e a r th ,  the  T ru th  of God: The gospel w r i t te n  in'
G o d ' s  h o l y  Book; u n d a u n t e d  by t h e  D e v i l ,  G od-  
s u s t a i n e d .  . . .They do t e a c h  t o  men what G o d ' s  
Word f i r s t  t a u g h t  them ;  t h e y  do n o t  h o ld  v a i n  
t e a c h i n g s  w i t h o u t  b a s i s  i n  t h a t  Book w h ich  h a s  
a l l  T r u t h ,  a s  do a l l  o t h e r  c h u r c h e s ,  w h ich  
c o u n t e r f e i t  t h e  d o c t r i n e s  o f  t h e  Lord  w i t h  
i m a g i n i n g s  o f  men. They have  t h e  Way, and no 
man e n t e r s  l i f e  b u t  by t h e  Way, and t h e r e  i s  
l i t t l e  t i m e . 47

T a k in g  t h e i r  cue f rom  t h e  B i b l i c a l  a c c o u n t  "and I  h e a r d  

t h e  number w hich  w ere  s e a l e d :  and t h e r e  were s e a l e d  an h u n d red  

and f o r t y  and f o u r  t h o u s a n d , " ^ ^ t h e  W i t n e s s e s  b e l i e v e  t h a t  i n  

t h e  u l t i m a t e  h eaven  t h e r e  w i l l  be p r e s e n t  o n ly  1 4 4 ,0 0 0  f o l l o w 

e r s .  C r i t i c s  h av e  rem a rk e d  t h a t  t h i s  number h a s  a l r e a d y  b e e n  

r e a c h e d  by t h e  s e c t  and t h e r e  i s  no more r e a s o n  t o  p r o s e l y t e .  

I n  t h e  f i r s t  p l a c e ,  t h e  W i t n e s s e s  w i l l  n o t  g r a n t  t h a t  t h i s  

number  h a s  been  r e a c h e d ,  and i f  i t  w e r e ,  t h e r e  i s  no way o f  

knowing  when o r  who t h e y  a r e .  T h e re  i s  t h e n ,  r e a s o n  enough 

f o r  s u s t a i n e d  e f f o r t ,  f o r  t h e  W i t n e s s e s  b e l i e v e  i n  a h ea v e n  on 

e a r t h .  T hose  f o l l o w e r s  who do n o t  make up t h e  1 4 4 ,0 0 0  (som e

t i m e s  r e f e r r e d  t o  a s  " j o n a d a b s " ) , w i l l  r em a in  on e a r t h ,  a s o r t  

o f  a " c o n s o l a t i o n  h e a v e n . "  The e a r t h ,  o f  c o u r s e ,  w i l l  have  

t o  b e  re -m ad e  i n t o  a h e a v e n l y  l i k e n e s s  w h ich  o n l y  God h a s  t h e  

pow er  t o  d o .

47Roger D. Quidam, The D octrine of Jehovah 's  W itnesses 
(New York: P h ilo so p h ica l  L ib ra ry , 1959)  ̂ p. ^4.

48R evela tion  7 :4 .
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As f o r  a  c e l e s t i a l  h e a v e n .  . . o n l y  1 4 4 ,0 0 0  / w i l : ^  
s h a r e  t h a t  w i t h  God and H i s  S o n .  The o t h e r s .  . . 
/ w i l l /  l i v e  f o r e v e r  i n  a p ro m is e d  l a n d  on e a r t h
.....................An e a r t h  on w h ich  no n a t u r a l  d i s a s t e r s
o c c u r ;  on w h ic h  y o u r  f e l l o w  c r e a t u r e s  e n j o y  com
p l e t e  h e a l t h  and p e rm a n e n t  y o u t h f u l  b e a u t y  and 
v i g o r  and w h ere  n e v e r  a h o s p i t a l  o r  a g r a v e y a r d  
mars  t h e  g r a n d e u r  o f  p e r f e c t l y  c u l t i v a t e d  l a n d .
An e a r t h  f i l l e d  w i t h  t h e  know ledge  o f  G o d .^9

T h i s  v e ry  a t t r a c t i v e  d o c t r i n e  i s  even more e n t i c i n g  b e c a u s e  

t h e  J e h o v a h ' s  W i t n e s s e s  do n o t  b e l i e v e  i n  an e t e r n a l  h e l l .

T h i s  i s  a n o t h e r  one o f  s e v e r a l  d o c t r i n e s  w hich  i s  c o n t r a r y  t o  

t h e  American  P r o t e s t a n t  m a i n s t r e a m ,  and h as  o n ly  s e r v e d  t o  

e x a c e r b a t e  t h e  s t r a i n e d  r e l a t i o n s h i p  be tw een  t r a d i t i o n a l  p r o t -  

e s t a n t i s m  and t h e  J e h o v a h ' s  W i t n e s s e s .  A c c o r d in g  t o  t h i s  b e 

l i e f ,  a l l  - -  i n c l u d i n g  t h e  dead — w i l l  be g i v e n  a n o t h e r  op 

p o r t u n i t y  d u r i n g  t h e  ju d g m e n t ,  and t h e  n o n - b e l i e v e r s  w i l l  be 

c o m p l e t e l y  o b l i t e r a t e d ,  even  f ro m  memory. E t e r n i t y  t h e n ,  w i l l  

o n ly  be  composed o f  h e a v e n ,  two o f  them a t  t h a t !  The u n p o p u 

l a r i t y  of  t h i s  z e a l o u s  band  o f  c r u s a d e r s  s tem s  f ro m  many 

s o u r c e s ,  b u t  t h e o l o g i c a l l y ,  t h e  b e l i e f  i n  a h e l l - l e s s  e t e r n i t y  

h a s  b een  t h e  c a u s e  o f  much p e r s e c u t i o n ,  e s p e c i a l l y  f ro m  t h e  

members o f  o t h e r  r e l i g i o u s  o r d e r s .  I n  g e n e r a l ,  " f o r  c o n s c i e n 

t i o u s  c u s s e d n e s s  on t h e  g r a n d  s c a l e ,  no o t h e r  a g g r e g a t i o n  of
50A m er icans  i s  a m a tch  f o r  J e h o v a h ' s  W i t n e s s e s . "

^Scommentary  on P r e s i d e n t  N.H. K n o r r ' s  A d d r e s s ,  New 
Y o rk  Times A ugus t  7 ,  1950 ,  p .  1 1 .

^ ^ " J e h o v a h ' s  W i t n e s s e s  Make H a te  a R e l i g i o n , "  S a t u r d a y  
E v e n i n g  P o s t  (S e p te m b e r  l 4 ,  1 9 4 0 ) ,  p .  l 8 .  E d i t o r i a l .
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The numerous  e n c o u n t e r s  w i t h  c i v i l  a u t h o r i t i e s  h ave  

b e e n  due p r i m a r i l y  t o  t h e  dogged d e t e r m i n a t i o n  o f  t h i s  band 

o f  b e l i e v e r s  t o  h u r r y  t h e  Kingdom on e a r t h .  In  t h e i r  z e a l  t o  

p r o p a g a t e  t h e  Word, t h e y  h av e  i n c r e a s e d  t h e  tempo i n  t h e i r  

" s a l e s m a n s h i p . "  Not s a t i s f i e d  w i t h  mere d o o r - t o - d o o r  c o n 

t a c t s ,  t h e i r  s t r a t e g y  h a s  been  t o  r e a c h  t h e  m u l t i t u d e  t h r o u g h  

o t h e r  m e d ia .

In  1946,  8 0 ,0 0 0  W i t n e s s e s  i n  c o n v e n t i o n  a t  C l e v e 
l a n d ,  l a u n c h e d  a n o t h e r  m a g a z in e .  Awake I Meanwhile  
i n c r e a s i n g  r a d i o  b r o a d c a s t s  l e d  t o  t h e  e s t a b l i s h 
ment o f  R ad io  S t a t i o n  WBBR, B r o o k l y n .  By t h e s e  
t h o r o u g h l y  modern t e c h n i q u e s ,  J e h o v a h ' s  W i t n e s s e s  
have  p r o c l a i m e d  t h e i r  own v e r s i o n  o f  how God i s  
b r i n g i n g  i n  h i s  Kingdom.51

The h e a d q u a r t e r s  o f  t h e  S o c i e t y  i s  l o c a t e d  on 124 Co

lu m b ia  S t r e e t ,  B r o o k l y n ,  New Y o rk .  T h i s  i s  t h e  home o f  t h e  

W a tch to w er  B i b l e  and T r a c t  S o c i e t y .  B e t t e r  known a s  " B e t h e l , "  

t h e  "home w h ich  t h e  W i t n e s s e s  b u i l t  and own, i s  an im p o s in g  

t e n - s t o r y  r o s e - b r i c k  s t r u c t u r e . "5^  The b u i l d i n g  c o s t  a m i l l i o n  

d o l l a r s  t o  p u t  up i n  1949,  "and n o t  o n ly  t h a t ,  i t  was b u i l t  on 

t h e  c i t e  o f  Henry Ward B e e c h e r ' s  h o m e ."5 3  The f a c t  t h a t  t h e i r

5 1 s c h n e i d e r ,  R e l i g i o n  i n  T w e n t i e t h  C e n tu r y  A m e r i c a , p .  8 7 .

5 ^ " l ' d L ik e  t o  T a l k  t o  You a M i n u t e , "  The New Y o r k e r ,
XXII ( Ju n e  1 6 , 1 9 5 6 ) ,  p .  7 2 . T h i s  e x c e l l e n t  a r t i c l e  by a 
" r o v i n g  r e p o r t e r , "  d e p i c t s  t h e  l i f e  and b e l i e f s  o f  t h e  J e h o v a h ' s  
W i t n e s s e s  a s  g a t h e r e d  by a r e p o r t e r  who v i s i t e d  t h e  h e a d 
q u a r t e r s  o f  t h e  S o c i e t y  and made numerous c o n t a c t s  w i t h  t h e  
members.

5 3 s t a t e m e n t  made by U l y s s e s  G l a s s ,  P u b l i c  R e l a t i o n s  D i 
r e c t o r  f o r  t h e  J e h o v a h ' s  W i t n e s s e s .  (Quoted i n  I b i d . ,  p .  7 4 .
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b a s e  o f  o p e r a t i o n  I s  l o c a t e d  on B e e c h e r ’ s o ld  p r o p e r t y ,  seems 

t o  be of some r e l i g i o u s  s i g n i f i c a n c e  t o  t h e  W i t n e s s e s ,  E v e ry  

one a t  B e t h e l  i s  a member o f  t h e  s e c t ,  and e a c h  p e r f o r m s  h i s  

d u t y  a s  a s e r v a n t  o f  God. T h e i r  s a l a r y  i s  meager  ( i n  1956,  

e a c h  member r e c e i v e d  o n ly  $ l 4 , 0 0  p e r  m o n t h ) ,  w i t h  e x p e n s e s  

p r o v i d e d  f o r  i n  t h e  c a s e  o f  t r a v e l  and s p e c i a l  s e r v i c e s .  To 

a l a r g e  d e g r e e ,  t h e  o r g a n i z a t i o n  i s  s e l f - s u f f i c i e n t .  They 

grow t h e i r  own v e g e t a b l e s  on a f a r m  i n  S t a t e n  I s l a n d ,  t h e y  

r u n  t h e i r  own l a u n d r y ,  d r y - c l e a n i n g  p l a n t ,  and s h o e s h o p .

IL i f e  in  B e t h e l  i s  communal ,  f ro m  g e t t i n g  up a t  
6 :3 0  a .m .  u n t i l  l i g h t s  o u t  a t  1 0 :3 0  p .m.  Meals 
a r e  t a k e n  i n  t h e  common d i n i n g  room. What l e i s u r e  
r e m a in s  a f t e r  t h e  d a y ’ s work  i n  o f f i c e  o r  p r i n t i n g -  
room o r  b i n d e r y  o r  d i s p a t c h  room i s  d e v o te d  to  
’p r e a c h i n g , ’ i . e . ,  m i s s i o n a r y  o r  p ro p a g a n d a  work, 
i n  B ro o k ly n  and t h e  n e i g h b o r i n g  d i s t r i c t s . 54

The community i s  r e m i n i s c e n t  o f  t h e  v e n t u r e s  i n  t h e  communal 

l i f e  o f  B ro o k  Farm ,  New Harmony and o t h e r  com m unis t ic  schemes 

w h ich  f l o u r i s h e d  d u r i n g  t h e  e a r l y  19t h  c e n t u r y  in  t h i s  c o u n t r y . 

E a c h  o f  t h e s e  e a r l y  e x p e r i m e n t s  h o w e v e r ,  had no l a s t i n g  e f f e c t  

and p a s s e d  f rom  t h e  s c e n e  w i t h i n  a few y e a r s .  B e t h e l ,  u n l i k e  

New Harmony and i t s  s i s t e r  o r g a n i z a t i o n s ,  h a s  n e v e r  e x p e r i e n c e d  

l a c k  o f  g r o w t h .  As a m a t t e r  o f  f a c t ,  t h e r e  i s  a w a i t i n g  l i s t  

o f  p r o s p e c t i v e  w o r k e r s .  Members u s u a l l y  s i g n  up f o r  a l i m i t e d  

p e r i o d ,  e . g . ,  t h r e e  y e a r s ,  b u t  many o f  them  s t a y  on t o  make 

i t  a l i f e - t i m e  s e r v i c e .

54
P i k e ,  J e h o v a h ’s  W i t n e s s e s ,  p .  91 .
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A l th o u g h  e a c h  o f  t h e  W i t n e s s e s  i s  c o n s i d e r e d  t o  be  

m i n i s t e r s  of  t h e  g o s p e l ,  t h e r e  a r e  two g e n e r a l  c l a s s i f i c a t i o n s ;  

t h e  " P i o n e e r s , " and t h e  " P u b l i s h e r s . "  The d i f f e r e n c e  b e tw e e n  

th em  i s  d e f i n e d  i n  t e r m s  o f  t h e  a c t u a l  t i m e  a l l o t t e d  t o  m i s 

s i o n a r y  w ork .  The P i o n e e r s  a r e  c o n s i d e r e d  t o  be  f u l l - t i m e  

w o r k e r s ,  w h i l e  t h e  P u b l i s h e r s  a r e  e x p e c t e d  t o  d e v o t e  l e s s  t i m e  

t o  t h e  t a s k .

M ention  h a s  a l r e a d y  b e en  made t o  t h e  e f f e c t  t h a t  i n  t h e  

A m er ican  e x p e r i e n c e ,  t h i s  f a i r l y  s m a l l  g r o u p  of  d i s s i d e n t  z e a l 

o t s  have  met w i t h  p u b l i c  c e n s u r e  f o r  v a r i o u s  r e a s o n s  n o t  t h e  

l e a s t  o f  w hich  i s  t h e i r  c o n s t a n t  o p p o s i t i o n  t o  what  h a s  h e r e t o 

f o r e  been  u n q u e s t i o n a b l y  p a r t  o f  a way o f  l i v i n g .  T h e i r  r e f u s 

a l  t o  s a l u t e  t h e  f l a g ,  and t h e  o p p o s i t i o n  t o  r e l i g i o n  i n  g e n 

e r a l  a r e  good e x am p le s  of  n o n - c o n f o r m i t y .  F u r t h e r m o r e ,  t h e  

W i t n e s s e s  r e f u s e  t o  su b m i t  t o  b l o o d  t r a n s f u s i o n s  and i n  some 

i n s t a n c e s  have  r e f u s e d  t o  be  v a c c i n a t e d .  W h i le  t h e  p r o b le m  o f  

v a c c i n a t i o n s  h a s  now been  s e t t l e d  i n  m ost  c a s e s  t h u s  p e r m i t t i n g  

t h e  W i t n e s s e s  t o  r e c e i v e  th e m ,  b l o o d  t r a n s f u s i o n s  a r e  s t i l l  

f o r b i d d e n .  T h i s  t a b o o  i s  b a s e d  on t h e  B i b l i c a l  p r i n c i p l e  (open  

f o r  i n t e r p r e t a t i o n )  t h a t  man s h o u l d  n o t  " d r i n k  b l o o d ?  I n  t h e  

modern a g e ,  t h e y  h a v e  e n g e n d e r e d  g r e a t e r  p u b l i c  i n d i g n a t i o n  by 

t h e i r  a t t i t u d e  to w a r d  a p o s s i b l e  n u c l e a r  w a r .  W hi le  t h e  w o r ld  

f r e t s  and bemoans o v e r  t h e  t e r r i b l e  i m m o r a l i t y  o f  p o s s i b l e  

n u c l e a r  w a r f a r e ,  t o  t h e  W i t n e s s e s ,  t h i s  may b e  t h e  consum m ation  

o f  t h e  h i g h e s t  m o r a l i t y .  As " w a i t e r s "  and " w a t c h e r s "  f o r  G od’ s 

Armageddon,  some a c t u a l l y  b e l i e v e  t h a t  a n u c l e a r  war  may be  t h e
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p r e l i m i n a r y  a c t i o n  t o  t h e  l o n g - a w a i t e d  e v e n t ,

J e h o v a h ’ s W i t n e s s e s  c o n s t i t u t e  t h e  one g ro u p  
o f  p e o p l e  i n  t h e  w o r ld  who n o t  o n l y  f e e l  no a n 
x i e t y  a b o u t  t h e  t h r e a t  o f  n u c l e a r  war  b u t  a c t u 
a l l y  l o o k  f o r w a r d  t o  one w i t h  c o n s i d e r a b l e  
p l e a s u r e ,  s i n c e  t h e y  b e l i e v e  t h a t  i t  m ig h t  p ro v e  
t o  be  t h e  l a s t  e a r t h l y  u p h e a v a l  b e f o r e  Armageddon 
— t h e  f i n a l  b a t t l e  b e tw e en  t h e  f o r c e s  o f  good 
and e v i l  t h a t  i s  s o  g r im l y  p r e d i c t e d  i n  t h e  B i b l e .
The W i t n e s s e s  b a n k  s t r o n g l y  on Armageddon f o r  i t  
i s  t h e i r  c o m f o r t i n g  c o n v i c t i o n  t h a t  t h e y  w i l l  be 
t h e  s o l e  s u r v i v o r s  o f  t h e  c a t a c l y s m . 55

The W i t n e s s e s  a r e  n o t  a d v e r s e  t o  w a r ,  t h u s  t h e y  a r e  n o t  

p a c i f i s t s  i n  t h e  t r u e  s e n s e  o f  t h e  t e r m . 5 6  They have  r e f u s e d  

m i l i t a r y  s e r v i c e  up t o  now on t h e  g round  t h a t  t h e  p r e v i o u s  w a r s  

w e re  n o t  " G o d ' s  w a r s . "  As t o  w h e t h e r  t h e y  would c o n s i d e r  a 

p o s s i b l e  g l o b a l  n u c l e a r  h o l o c a u s t  a p a r t  o f  G o d ' s  w ar ,  i s  an 

a c a d e m ic  q u e s t i o n .  A c c o r d i n g  t o  one w r i t e r ,  t h e  W i t n e s s e s  

h a v e  n o t  engaged  i n  p r e v i o u s  w ars  " b e c a u s e  t h e y  t h i n k  t h a t  

J e h o v a h  i s  n o t  c o n c e r n e d  w i t h  / t h e m / .  . .m os t  o f  them b e l i e v e  

S a t a n  i s  ' r u n n i n g  t h e  w ho le  s h o w , '  and t h e r e f o r e  t h e y  w i l l  h a v e  

n o t h i n g  t o  do w i t h  i t . On t h i s  i s s u e  t h e  W i t n e s s e s  h ave  

b e e n  c r i t i c i z e d  b e c a u s e  no war  b e tw e en  n a t i o n s  can be  " t h e  e x 

e c u t i o n  o f  G o d ' s  ju d g m e n t .  . . b e c a u s e  a l l  t h e  g o v e rn m e n ts  a r e  

on t h e  s i d e  o f  S a t a n  and o n ly  t h e  W i t n e s s e s  a r e  on t h e  s i d e  o f

^ ^ h e  New Y o r k e r ,  ( J u n e  l 6 ,  1 9 5 6 ) ,  p .  72 .
1̂ 6P a c i f i s m  and m i l i t a r y  s e r v i c e  a r e  d i s c u s s e d  i n  a 

l a t e r  c h a p t e r .

^^W.E. G a r r i s o n ,  Review o f  The J e h o v a h ' s  W i t n e s s e s ,  by
H.H.  S t r o u p ,  C h r i s t i a n  C e n t u r y ,~DCII  ( J u n e  2 0 ,  1 9 4 5 J ,  P» 734 .
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G o d . "58 And s i n c e  J e h o v a h ' s  W i t n e s s e s  r e f u s e  t o  go t o  w a r ,  

t h e r e  c o u ld  n e v e r  be  a war  i n  w h ich  God h ad  a p a r t .  To t h i s  

c h a r g e ,  t h e  W i t n e s s e s  would say  t h a t  G o d ’ s Judgment can be 

e x e c u t e d  w i t h o u t  t h e i r  p h y s i c a l  p a r t i c i p a t i o n ,  b u t  upon t h e  

know ledge  t h a t  God h a s  " i n t e r v e n e d , "  t h e  W i t n e s s e s  t o o  w i l l  

j o i n  i n .  N e i t h e r  p a r t i c i p a t i o n  n o r  n o n - p a r t i c i p a t i o n  by t h e s e  

f a i t h f u l s  can  a l t e r  J e h o v a h ’ s j u d g m e n t ,  r a t h e r ,  i t  i s  q u i t e  

t h e  o t h e r  way a r o u n d .  God’s  judgm ent  i s  t h e  f i r s t  c a u s e ,  and 

t h e  p a r t i c i p a t i o n  by h i s  f o l l o w e r s  i s  t h e  n a t u r a l  e f f e c t .  From 

t h e  s t a n d p o i n t  o f  c r i t i c i s m ,  t h i s  t y p e  o f  a rg u m e n t  l e a d s  n o w h ere ,  

f o r  no one can  d e t e r m i n e  f o r  t h e  o t h e r  p r e c i s e l y  a t  w ha t  p o i n t  

God h a s  d e c i d e d  t o  t a k e  an a c t i v e  p a r t .  I t  i s  t h i s  k i n d  o f  a 

p r o b le m  t o  w h ich  t h e  c o u r t  h a s  been  f r e q u e n t l y  s u b j e c t e d ,  and 

h a s  c a r e f u l l y  a v o id e d  t o  e l a b o r a t e .

A l th o u g h  h i s t o r i c a l l y  Am er ica  h a s  n o t  b e e n  d e v o id  o f  

t h e  e x p e r i e n c e  o f  r e l i g i o u s  p e r s e c u t i o n ,  f ro m  a p r a c t i c a l  p o i n t  

o f  v i e w ,  i t  must  be c o n c lu d e d  t h a t  p e r s e c u t i o n  o f  t h i s  n a t u r e  

i s  no l o n g e r  an i m p o r t a n t  c h a r a c t e r i s t i c  i n  t h e  Am er ican  make

u p .  T h i s  i s  n o t  t o  say  h o w ev e r ,  t h a t  r e l i g i o u s  p e r s e c u t i o n  i s  

now n o n - e x i s t e n t .

U n f o r t u n a t e l y ,  d i s c r i m i n a t i o n  a g a i n s t  c e r t a i n  
r e l i g i o u s  g r o u p s  s t i l l  p r e v a i l s  i n  many p a r t s  o f  
t h e  U n i t e d  S t a t e s .  S m a l l  d i s s i d e n t  g r o u p s  l i k e  
t h e  J e h o v a h ’ s W i t n e s s e s  s t i l l  h a v e  a h a r d  t i m e ;  
and even  members o f  so  p o w e r f u l  a g r o u p  a s  t h e  
C a t h o l i c  c h u r c h  h av e  s u f f e r e d  c o n s i d e r a b l y  f rom

58 I b i d .
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r e l i g i o u s  p r e j u d i c e  i n  t h o s e  com m uni t ie s  where 
t h e y  c o n s t i t u t e  a m i n o r i t y , 59

The t r u t h  o f  t h e s e  words  does  no t  n e c e s s a r i l y  compel  

sy m p a th y ,  a t  l e a s t  f o r  t h e  J e h o v a h ' s  W i t n e s s e s ,  f o r  t h e y  b e 

l i e v e  t h a t  i t  i s  t h e i r  l o t ,  w h i l e  on e a r t h ,  " t o  s u f f e r  and 

be p e r s e c u t e d  f o r  H is  s a k e . " ^ ^  To them i t  i s  a welcome o p 

p o r t u n i t y ,  a t im e  o f  g r a c e  and g l o r y  w i t h o u t  w h ich  t h e y  would 

be  h a r d - p r e s s e d  f o r  an e x p l a n a t i o n  o f  p ro p h ec y  f u l f i l l e d ,  

A m er ica  h a s  n o t  a lw a y s  been  u n k in d  t o  m i n o r i t i e s  a s  s u c h ,  u n 

l e s s  t h e  m i n o r i t y  h ap p en e d  t o  be a c o n v e n i e n t  s c a p e g o a t  f o r  

" s i n , "  o r  a g ro u p  t o  b e  e x p l o i t e d .  Hence i t  i s  t r u e  t h a t .

among t h e  m i n o r i t y  g r o u p s  i n  o u r  p o p u l a t i o n  whose 
r i g h t s  have  a lw ay s  b een  i n  d a n g e r ,  t h e  N egro  h a s  
p e r h a p s  b ee n  m ost  s i n n e d  a g a i n s t ,  , . ,A second  
i l l u s t r a t i o n  i s  fo und  i n  t h e  r e c e n t  w i d e s p r e a d  i n 
t e r f e r e n c e  w i t h  t h e  f r e e d o m  o f  r e l i g i o n ,  p r e s s ,  
and s p e e c h  of  members o f  t h e  J e h o v a h ' s  W i t n e s s e s  
s e c t . o l

The c o n c e p t  o f  f r e e d o m  i n  i t s  e x a c t  s cope  h a s  a lw a y s  b e e n  

n e b u l o u s ,  t h u s  t h e  New York  Times  c o u ld  s a f e l y “e d i t o r i a l i z e ,  

" t h e  b o u n d a r i e s  o f  t h e  i n d i v i d u a l  f r e e d o m s  a r e  bound t o  b e  

q u e s t i o n e d  when s m a l l  and u n p o p u l a r  g r o u p s  c h a l l e n g e  th e m ,

5 9 c o r l i s s  Lam ont ,  F reedom  i s  a s  Freedom Does:  C i v i l  
L i b e r t i e s  Today (New Y o rk :  H o r i z o n  P r e s s ,  1 9 5 b ) ,  p .  215 ,

^°Matt, 5:11,

^ ^ R o b e r t  K. C a r r ,  F e d e r a l  P r o t e c t i o n  o f  C i v i l  R i g h t s : 
Q u e s t  f o r  £  Sword (New Y ork :  C o r n e l l  U n iv ,  P r e s s ,  l 9 4 7 ) 7  p .  15.

^^New Y ork  T im e s ,  March 11 ,  1943,  e d i t o r i a l .
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T he  d i f f i c u l t y  t o  f i x  t h e s e  b o u n d a r i e s  i s  m a g n i f i e d  i n  t h e  

c a s e  o f  t h e  r e l a t i o n s h i p  b e tw een  t h e  J e h o v a h ’ s W i t n e s s e s  and 

t h e  g o v e r n m e n t ,  " f o r  o b v i o u s l y  a g o v e rn m e n t  w h ic h  i s  t h e  a g e n t  

g u a r a n t e e i n g  l i b e r t y  c a n n o t  p e r m i t  an  a b u s e  w h ic h  would  d e s 

t r o y  b o t h  t h e  g o v e rn m e n t  and t h e  g u a r a n t e e d  l i b e r t y .  , . " ^ 3  

H i s t o r i c a l l y ,  t h e  en jo y m e n t  o f  l i b e r t y  h a s  b e e n  c o n 

t i n g e n t  upon c i t i z e n s h i p .  T h a t  i s  t o  s a y ,  m em b e rsh ip  i n  a 

p o l i t i c a l l y  c o n s t i t u t e d  b o d y .  The J e h o v a h ' s  W i t n e s s e s ,  a l 

t h o u g h  a d v e r s e  t o  t h e  i d e a  and p r a c t i c e  o f  g e n e r a l  gov e rn m en t  

h a v e  n e v e r  d i s c l a i m e d  c i t i z e n s h i p . ^ ^  Thus t h e y  " a s s e r t  and 

r e l y  upon c i t i z e n s h i p  r i g h t s  w h ich  g u a r a n t e e  f r e e d o m  o f  s p e e c h ,  

p r e s s ,  a s s e m b l y ,  c o n s c i e n c e ,  and f r e e d o m  t o  w o r s h i p  A lm ig h ty  

God, i n  o r d e r  t o  p r o t e c t  / t h e i ^  f i e l d  o f  p r e a c h i n g . "^5  The 

b a s i s  f o r  t h e i r  c i t i z e n s h i p  i n  t h e  community  i s  once  a g a i n  

s c r i p t u r a l .  T h i s  s c r i p t u r a l  b a s i s  h a s  b e en  g i v e n  added  em

p h a s i s  and l e g a l  s t a n d i n g ,  by t h e  U n i t e d  S t a t e s  Supreme C o u r t  

i n  Edw ards  V C a l i f o r n i a . T o  t h e  d e l i g h t  o f  t h e  W i t n e s s e s ,  

J u s t i c e  J a c k s o n  i n  a  c o n c u r r i n g  o p i n i o n  s a i d ;

OJ I b i d .
^ ^ h e  J e h o v a h ’s  W i t n e s s e s  h a v e  b r o u g h t  b e f o r e  t h e  c o u r t  

s e v e r a l  c a s e s  c o n c e r n i n g  n a t u r a l i z a t i o n ,  c i t i z e n s h i p ,  e t c . ,  
w h i c h  a r e  examined  i n  a n o t h e r  c h a p t e r .

^ ^ D e f e n d in g  and L e g a l l y  E s t a b l i s h i n g  t h e  Good News 
( B r o o k l y n :  W a tch to w er  B i b l e  and T r a c t  S o c i e t y ,  195Ü ) , p .  4 .  
T h i s  i s  a  b o o k l e t  p r e p a r e d  p r i m a r i l y  t o  i n s t r u c t  t h e  member
s h i p  i n  t h e  p r o p e r  method t o  p r e s e n t  c a s e s  b e f o r e  t h e  c o u r t s .

GG314  U .S . 160 ( 1 9 4 1 ) .
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The power  o f  c i t i z e n s h i p  a s  a s h i e l d  a g a i n s t  

o p p r e s s i o n  was w i d e l y  known f ro m  t h e  exam ple  o f  
P a u l ’ s Roman C i t i z e n s h i p  w h ich  s e n t  t h e  C e n t u r i o n  
s c u r r y i n g  t o  h i s  h i g h e r - u p s  w i t h  t h e  m e ssag e ;  
’Take  heed  w hat  t h o u  d o e s t :  f o r  t h i s  man i s  a Ro

m a n , ’ I  s u p p o s e  none o f  us  d o u b t s  t h a t  t h e  hope 
o f  i m p a r t i n g  t o  Am erican  c i t i z e n s h i p  some o f  t h i s  
v i t a l i t y  was t h e  p u r p o s e  o f  t h e .  . . F o u r t e e n t h  
Amendment.6 7

Armed w i t h  p e r s i s t e n t  d e t e r m i n a t i o n ,  no more  p o w e r f u l  

g ro u n d  f o r  a c t i o n  can  be l a i d  f o r  t h e s e  u n d au n ted  m i s s i o n a r i e s  

t h a n  f i r s t ,  G od’ s H oly  Word, t h e  use  and a d a p t a t i o n  o f  w h ich  

t h e y  a r e  m a s t e r s ;  and s e c o n d l y ,  an a d m o n i t i o n  by a j u s t i c e  o f  

t h e  h i g h  t r i b u n a l  q u o t i n g  f rom  one of  t h e  e p i s t l e s  o f  P a u l  who 

h i m s e l f  was one of  t h e  e a r l y  " W i t n e s s e s "  o f  J e h o v a h .

F o r  t h o s e ,  s u c h  a s  t h e  J e h o v a h ’ s W i t n e s s e s ,  who i n t e r 

p r e t  t h e  i s s u e  o f  c i t i z e n s h i p  a l o n g  a m o n i s t i c  l i n e ,  t h a t  i s ,  

b o t h  s e c u l a r  and s p i r i t u a l  c i t i z e n s h i p  a s  b e i n g  an u n d i v i d e d  

w h o l e ,  t h e  p ro b le m  i s  e a s i l y  r e c o n c i l a b l e  b e c a u s e  t h e r e  i s  

o n l y  one a u t h o r i t y .  T h i s  means t h a t  t h e  e a r t h l y  g o v e rn m en t  

must  t r e a t  i t s  c i t i z e n s  a c c o r d i n g  t o  t h e  r u l e s  l a i d  down by 

God. To t h i s  scheme o f  t h i n k i n g  t h e r e  a r e  two g r e a t  d r a w b a c k s ,  

and t h e  Supreme C o u r t  i n e v i t a b l y  f a c e d  b o t h  o f  th em  i n  d e a l i n g  

w i t h  t h e  J e h o v a h ’ s W i t n e s s e s ,  F i r s t ;  a s  t o  w ha t  God h i m s e l f  

r e q u i r e d  o f  h i s  own c i t i z e n s ,  t h e  W i t n e s s e s  c l a i m e d  t h a t  no 

e a r t h l y  i n s t i t u t i o n  c o u l d  d e c i d e .  T h e r e f o r e ,  t h e  Supreme 

C o u r t ,  t h e  ag en cy  w h ic h  v;as c a l l e d  upon t o  s e t t l e  t h e s e  c a s e s .

6 7 i b i d .  Quoted  i n  D e f e n d in g  and L e g a l l y  E s t a b l i s h i n g  
t h e  Good News, p .  4 .
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U n d er  s u ch  a d o c t r i n e ,  had  no a u t h o r i t y  t o  q u e s t i o n  o r  d e c i d e  

upon t h e  v a l i d i t y  o f  t h e  c l a i m s  made by t h e  W i t n e s s e s  c o n c e r n 

i n g  w hat  t h e y  b e l i e v e d  t o  be  s p i r i t u a l  commands. I n  o t h e r  

w o r d s ,  t h e y  co u ld  n o t  be c h a l l e n g e d .  The s e co n d  draw back  i s  

t h a t  t o  t h e  C o u r t ,  t h e  d u a l i t y  o f  c i t i z e n s h i p  d i d  n o t  e x i s t .  

J u s t i c e  J a c k s o n ' s  r e f e r e n c e  t o  P a u l ' s  Roman c i t i z e n s h i p  was 

u n f o r t u n a t e  in  v iew o f  t h e  f a c t  t h a t  t h e  i n f e r e n c e  f o r  d u a l i t y  

i s  n o t  a l t o g e t h e r  u n j u s t i f i e d  how ever  e r r o n e o u s  t h e  r e f e r e n c e  

may b e .  P a u l ,  n o t  u n l i k e  t h e  J e h o v a h ' s  W i t n e s s e s  i n  a t  l e a s t  

one r e s p e c t ,  spoke  o f  h e a v e n l y  c i t i z e n s h i p  w h i l e  a t  t h e  same 

t i m e  demanding h i s  r i g h t s  a s  a Roman c i t i z e n .  C o n s t i t u t i o n a l l y ,  

t h e r e  i s  n o t h i n g  t o  be  s a i d  f o r  s p i r i t u a l  c i t i z e n s h i p ,  b u t  t h e  

p o i n t  i s ,  r e l i g i o u s  g r o u p s  f r e q u e n t l y  c a n n o t  seem t o  d i v o r c e  

t h e  e a r t h l y  f rom t h e  h e a v e n l y .  The C o u r t  d e a l s  w i t h  t h e  f o r 

m er ;  t h e  J e h o v a h ' s  W i t n e s s e s  d e a l  w i t h  b o t h  and em p h as iz e  e i t h e r  

b e c a u s e  i t  makes no d i f f e r e n c e  w h ich  i s  t o  be  r e c o g n i z e d  i f  

b o t h  a r e  viewed a s  one and t h e  same.

Somewhat a k i n  t o  t h e  i s s u e  o f  c i t i z e n s h i p ,  t h e r e  was 

a n o t h e r  p ro b lem  w h ich  was n o t  h a n d l e d  by t h e  C o u r t  — p e r h a p s  

b e c a u s e  u n d e r  t h e  c o n d i t i o n s ,  i t  c o u ld  n o t .  The J e h o v a h ' s  W i t 

n e s s e s  c o n ten d ed  a d a m a n t ly  t h r o u g h o u t  t h a t  t h e y  were  opposed 

t o  r e l i g i o n .  To th em  r e l i g i o n  was a " s n a r e  and a r a c k e t . " ^ ®

Y e t  t h e  Supreme C o u r t  r e c o g n i z e d  t h a t  t h e  J e h o v a h ' s  W i t n e s s e s '

^®See e s p e c i a l l y  c h a p t e r  V f o r  a d i s c u s s i o n  o f  t h e i r  
v i e w  on r e l i g i o n .
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c o n t e n t i o n  f o r  f r e e d o m  o f  r e l i g i o n  i n  many o f  t h e  c a s e s  was 

a v a l i d  c o n t e n t i o n  and assumed t h a t  t h e  s e c t  was a r e l i g i o n .  

The C o n s t i t u t i o n  d o es  n o t  d e f i n e  r e l i g i o n ,  and i n  t h e  c a s e s  

c o n c e r n i n g  t h e  J e h o v a h ’ s W i t n e s s e s ,  n e i t h e r  d i d  t h e  C o u r t .

To t h e  W i t n e s s e s ,  o b v i o u s l y ,  t h e y  d i d  n o t  c o n s t i t u t e  a r e 

l i g i o n  — e l s e  why would  t h e y  denounce  i t  - -  b u t  t o  t h e  C o u r t  

t h e y  d i d ,  and t h u s  came u n d e r  t h e  m ean ing  o f  t h e  F i r s t  Amend

ment and t h e  due p r o c e s s  c l a u s e  of t h e  F o u r t e e n t h  Amendment,  

The p a r a d o x ^ 9  i s  t h a t  t h o s e  who opposed r e l i g i o n  w ere  c l a i m i n g  

a r i g h t  r e s e r v e d  o n ly  t o  r e l i g i o n .  To a c e r t a i n  d e g r e e ,  t h e  

p ro b le m  was o v e r  s e m a n t i c s ,  b u t  t h i s  was a u n i q u e  s i t u a t i o n  

o v e r  which  t h e  C o u r t  was n o t  t o t a l l y  u n a f f e c t e d .  L ik e  t h e  

i s s u e  o v e r  c i t i z e n s h i p ,  t h i s  was n o t  a c o n s t i t u t i o n a l l y  c o n 

t r o v e r t i b l e  m a t t e r .  I t  was s u f f i c i e n t  t h a t  t h e  C o u r t  d e a l t  

w i t h  t h e  J e h o v a h ' s  W i t n e s s e s  a s  c i t i z e n s  o f  an  e a r t h l y  i n s t i 

t u t i o n ,  and members o f  a r e l i g i o n ,  and so  a p p l i e d  t h e  C o n s t i 

t u t i o n  r e g a r d l e s s  o f  how t h e  W i t n e s s e s  t h e m s e l v e s  f e l t  o v e r  

t h e s e  m a t t e r s .  The C o u r t  w i l l  n o t ,  and c a n n o t  d e a l  w i t h  a n y 

t h i n g  beyond t h e  s c o p e  o f  t h e  C o n s t i t u t i o n ,

^ % o r  a b r i e f  r e f e r e n c e  t o  t h i s  " p a r a d o x , "  s e e  Pordham 
Law R ev iew ,  I I  (November, 1 9 4 2 ) ,  p ,  309 .



CHAPTER I I  

BY WAY OF DUE PROCESS

The l e g a l  s e t t i n g  f o r  t h e  J e h o v a h ' s  W i t n e s s e s  c a s e s  

b e f o r e  t h e  Supreme C o u r t ,  was g i v e n  c o n s t i t u t i o n a l  m ean ing  by 

t h e  due p r o c e s s  c l a u s e  o f  t h e  F o u r t e e n t h  Amendment.^  H i s -  

t o r i c a l l y ,  t h e  g u a r a n t e e s  o f  r e l i g i o n ,  s p e e c h ,  p r e s s ,  and a s 

sembly  p r o v id e d  in  t h e  F i r s t  Amendment o f  t h e  C o n s t i t u t i o n  of 

t h e  U n i t e d  S t a t e s ,  were  i n s t i t u t e d  a s  a p r o t e c t i o n  f ro m  i n 

f r i n g e m e n t  by t h e  F e d e r a l  Government  and n o t  s t a t e  a u t h o r i t i e s ,

U n t i l  a few y e a r s  ago i t  would h a v e  b e e n  s a i d  w i t h  
e n t i r e  t r u t h  t h a t ,  s o  f a r  a s  t h e  f e d e r a l  C o n s t i t u 
t i o n  was c o n c e r n e d ,  any s t a t e  was a t  l i b e r t y  t o  d e 
p r i v e  i t s  r e s i d e n t s  of  t h e i r  f r e e d o m  o f  s p e e c h  o r  
f r e e d o m  o f  t h e  p r e s s  — e x c e p t  a s  t h o s e  r i g h t s  
happened  t o  be g u a r a n t e e d  by t h e  C o n s t i t u t i o n  o f  
t h e  s t a t e  c o n c e r n e d , 2

T h a t  t h i s  p r a c t i c e  i s  no l o n g e r  t r u e  i s  e v i d e n c e d  by t h e  n u 

m erous  d e c i s i o n s  handed  down by t h e  C o u r t  i n  r e c e n t  y e a r s .

^ h e  due p r o c e s s  c l a u s e  o f  t h e  F i f t h  and e s p e c i a l l y  t h e  
F o u r t e e n t h  Amendment,  h a s  b e e n  t h e  t o p i c  o f  d i s c u s s i o n  i n  many 
a r t i c l e s  and m o n o g ra p h s ,  and i s  a w e l l - w o r n  p a t h  i n  l e g a l  
w r i t i n g .  Some o f  t h e  n o t a b l e  p u b l i c a t i o n s  a r e :  John  H. Leek,  
*Due P r o c e s s :  F i f t h  and F o u r t e e n t h  A m en d m en ts , " P o l i t i c a l  
S c i e n c e  Q , u a r t e r l y , LX ( J u n e ,  1 9 4 5 ) ,  p .  l 8 8 ;  C h a r l e s  W ar ren ,  
" ï h e  New ' L i b e r t y '  Under  t h e  F o u r t e e n t h  Amendment,"  H a rv a rd  
Law R e v ie w , XXXIX ( F e b . , 1 9 2 6 ) ,  p .  431;  J o s e p h  B .  J a m e s ,  t h e  
F r a m i n g  o f  t h e  F o u r t e e n t h  Amendment (U rb a n a :  U n iv .  o f  111 .  
P r e s s ,  195^8) ; V i r g i n i a  Wood, Due P r o c e s s  o f  Law 1932- 1 9 4 9 ,
The Supreme C o u r t ' s  Use o f  a 6 o n s t i t u t i o n a T  T o o l  (B a to n  Rouge: 
L o u i s i a n a  S t a t e  U n iv .  P r e s s ,  1 9 5 1 ) ,  436 pp;  Rodney L .  M o t t ,
Due P r o c e s s  o f  Law ( I n d i a n a p o l i s :  B o b b s - M e r r i l l  C o . ,  1 9 2 6 ) .

^ Leek ,  P o l i t i c a l  S c i e n c e  Q u a r t e r l y , LX, p .  l 8 8 .
31
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I t  i s  n o t o r i o u s  t h a t  t h e  c o n c e p t  o f  due p r o c e s s  h a s  been  t h e  

o c c a s i o n  o f  more l i t i g a t i o n  t h a n  any o t h e r  s i n g l e  c l a u s e  in  

t h e  C o n s t i t u t i o n .  . . . an d  m os t  o f  them  h ave  o c c u r r e d  s i n c e  

t h e  e i g h t e e n - e i g h t i e s . "3

I t  was n o t  u n t i l  t h e  C i v i l  War and i t s  a f t e r m a t h  t h a t  

c e r t a i n  i n d i v i d u a l  g u a r a n t e e s  u n d e rw e n t  a s u b s t a n t i a l  t r a n s 

f o r m a t i o n  i n  t e r m s  o f  p r o t e c t i o n  f ro m  l o c a l  a u t h o r i t i e s .  Be

c a u s e  o f  t h e  r e l u c t a n c e  o f  some t o  g r a n t  t h e  Negro  s l a v e  h i s  

new -found  f r e e d o m ,  l e g a l  m e a s u re s  w ere  d e v i s e d  t o  s a f e g u a r d  

h i s  e m a n c i p a t i o n .  The a b o l i t i o n  o f  s l a v e r y  m ean t  v e ry  l i t t l e  

t o  t h o s e ,  who f o r  v a r i o u s  r e a s o n s  t h o u g h t  t h a t  c e r t a i n  p r i v 

i l e g e s  i n c i d e n t  t o  f r e e  men d i d  n o t  b e l o n g  t o  a p a r t i c u l a r  

g r o u p  o f  t h e  human r a c e .  The C o n s t i t u t i o n  i t s e l f ,  i n  some 

ways seemed t o  s a n c t i o n  t h i s  v ie w .  In  t h e  S 1a u g h t e r - h o u se  

C a s e s , ^  Mr. J u s t i c e  M i l l e r  s a i d ,  "Among t h e  f i r s t  a c t s  o f  

l e g i s l a t i o n  a d o p te d  by s e v e r a l  o f  t h e  s t a t e s .  . .w ere  laws 

w h ic h  imposed upon t h e  c o l o r e d  r a c e  o n e ro u s  d i s a b i l i t i e s  and 

b u r d e n s ,"5 w hich  n e c e s s i t a t e d  t h e  p a s s i n g  o f  c e r t a i n  c o n s t i 

t u t i o n a l  p r o v i s i o n s  t o  p r o t e c t  t h e  r i g h t s  o f  t h e  Negro  r a c e , ^

^I b i d .

^ l 6  W a l l .  36 ( 1873) .

5l b i d .

^ h e s e  c o n s t i t u t i o n a l  p r o v i s i o n s  w ere  e s p e c i a l l y  t h e  
T h i r t e e n t h ,  F o u r t e e n t h ,  and F i f t e e n t h  Amendments.  Mr. J u s t i c e  
M i l î e r  s t a t e d  in  t h e  S l a u g h t e r - h o u s e  C a s e s , I b i d . ,  t h a t  o f  
a l l  t h e s e  Amendments,  " o n ly  t h e  F i f t e e n t h  Amendment m e n t io n s  
t h e  N eg ro  by s p e a k i n g  o f  h i s  c o l o r  and h i s  s l a v e r y . "  N e v e r -
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B u t  t h e  p r o v i s i o n s  by t h e m s e l v e s  p r o v e d  t o  be  i n s u f f i c i e n t  t o  

a f f o r d  t h e  p r o t e c t i o n  s o u g h t  by m i n o r i t y  g r o u p s .  The a t t e m p t s  

w ere  f i r s t  c e n t e r e d  on t h e  p r i v i l e g e s  and i m m u n i t i e s  c l a u s e ,  

b u t  when t h e s e  f a i l e d ,  a t t e n t i o n  was s h i f t e d  t o  t h e  due p r o c e s s  

c l a u s e .  "Every  p o s s i b l e  c o n s t i t u t i o n a l  c l a u s e  was d r a g g e d  o u t  

i n  t h e  famed S l a u g h t e r - h o u s e  C a s e s , b u t  t h e  C o u r t  r e j e c t e d  

them  a l l . "7 The p r i v i l e g e s  and i m m u n i t i e s  c l a u s e  i s  r e s t r i c t e d  

t o  c i t i z e n s  - -  a b r o a d  enough t e r m  — b u t  t h e  due p r o c e s s  

c l a u s e  i s  r e s t r i c t e d  t o  " p e r s o n s , "  w h ic h  c e r t a i n l y  a f f o r d s  

more l a t i t u d e  t h e n  " c i t i z e n s . "  F u r t h e r m o r e ,  t h e  due p r o c e s s  

c l a u s e  i s  a g u a r a n t e e  a f f e c t i n g  t h e  d e n i a l  o f  " l i f e ,  l i b e r t y  

and p r o p e r t y , "  t h e  m ean ing  o f  w h ic h  i s  n o t  c l e a r l y  f o r t h c o m i n g  

i n  e v e r y  c a s e .  And most  c a s e s  d e a l  - -  i n  one way o r  a n o t h e r  

- -  w i t h  l i f e ,  l i b e r t y ,  o r  p r o p e r t y ,  e s p e c i a l l y  " l i b e r t y , "  i n  

c a s e s  i n v o l v i n g  f u n d a m e n t a l  i n d i v i d u a l  g u a r a n t e e s .

The a p p l i c a t i o n  o f  t h e  due p r o c e s s  c l a u s e  t o  t h e  F i r s t  

Amendment g u a r a n t e e s  h a s  b e e n  r e a l i z e d  t h r o u g h  a l o n g  and c a r e 

f u l  p r o c e s s  w h ic h  h a s  y e t  t o  be  r e c o n c i l e d  t o  l e g a l l y  s a t i s 

f a c t o r y  p r o p o r t i o n s .  The d e f i n i t i o n  o f  due p r o c e s s  i t s e l f  h a s  

b e e n ,  i n  t h e  words  o f  Mr. J u s t i c e  M i l l e r ,  "a  g r a d u a l  p r o c e s s
G

of J u d ic ia l  in c lu s io n  and e x c lu s io n ."  The main func tion  of

t h e l e s s ,  the  o the r  Amendments were "addressed to  the  grievances 
of t h a t  race ,  and designed to  remedy them as the  F i f t e e n th ."

'^Leek, P o l i t i c a l  Science Q u a r te r ly , LX, p p .  189- 1 9 0 .

Qpavidson v. New O rleans, 9 6  U.S. 97 (1878).
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t h e  C o u r t  i s  n o t  i n  d e f i n i n g  t e r m s ,  b u t  no t r i b u n a l  can  e s 

cap e  t h i s  r e s p o n s i b i l i t y  i f  th e  end w h ic h  i t  s e e k s  i s  t o  be  

r e l a t e d  t o  t h e  i n t e n t  o f  t h e  law.  B u t  i n  t h e  c a s e  o f  due  

p r o c e s s  a s  p r e s c r i b e d  i n  t h e  F o u r t e e n t h  Amendment,  t h r o u g h  

t h e  y e a r s  s i n c e  i t s  a d o p t i o n ,  t h e  C o u r t  h a s  a v a i l e d  i t s e l f  

o f  a b r o a d  i n t e r p r e t a t i o n .  I t  i s  s i g n i f i c a n t  t h a t  i n  r e l a 

t i o n  t o  t h e  o t h e r  c o n s t i t u t i o n a l  p r o v i s i o n s ,

t h e  Supreme C o u r t  h a s  a d o p te d  a much b r o a d e r  i n 
t e r p r e t a t i o n  o f  t h e  F o u r t e e n t h  Amendment — p a r t i 
c u l a r l y  i n  r e g a r d  t o  t h e  word ' l i b e r t y *  a s  found  
i n  t h e  due p r o c e s s  c l a u s e .  By t h i s  g r a d u a l  p r o 
c e s s  o f  i n t e r p r e t a t i o n ,  not  o n ly  h a s  much o f  t h e  
f e d e r a l  B i l l  o f  R i g h t s  been e x t e n d e d  t o  t h e  s t a t e s ,  
b u t  t h e  due p r o c e s s  c l a u s e  o f  t h e  F o u r t e e n t h  Amend
m e n t ,  w h ich  p r e s u m a b ly  meant t h e  same t h i n g  a s  i t s  
o l d e r  b r o t h e r  o f  t h e  F i f t h  Amendment,  h a s  come t o  
mean s o m e th in g  q u i t e  d i f f e r e n t , 9

T h i s  d e v e lo p m e n t  i s  n o t  u n w a r ra n te d  s i n c e  t h e  c l a u s e  i t s e l f ,  

i n  g e n e r a l  t e r m s ,  o f f e r s  v e r y  l i t t l e  s p e c i f i c  r e s t r i c t i o n s .

I f  t h e r e  i s  any r e s t r i c t i o n  a t  a l l ,  " i n t e n t "  seems t o  be  t h e  

most  p r o n o u n c e d .

I t  h a s  b e e n  e s t a b l i s h e d  t h a t  t h e  F o u r t e e n t h  Amendment 

was d e s i g n e d  p r i m a r i l y  t o  p r o t e c t  t h e  r i g h t  o f  N e g r o e s ,  T h e r e 

f o r e ,  i t  h a s  b e e n  a r g u e d ,  any e x t e n s i o n  o f  t h e  r i g h t s  c o n 

t a i n e d  t h e r e i n  t o  o t h e r s  i s  p e rh a p s  a v i o l a t i o n  o f  t h e  Amend

m e n t .  S u c h  a c o n t e n t i o n  o v e r lo o k s  t h e  f a c t  t h a t  i n  t h e  m os t  

f r u i t f u l  p e r i o d  o f  a d j u d i c a t i o n  d e a l i n g  w i t h  due p r o c e s s ,  v i z . .

^L e ek ,  P o l i t i c a l  S c i e n c e  Q u a r t e r l y , LX, p .  l 8 8 .
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1873 t o  193 7 , t h e  b u l k  o f  l i t i g a t i o n  d e a l t  w i t h  t h e  due p r o 

c e s s  c l a u s e  a s  a f f e c t i n g  econom ic  r e l a t i o n s h i p s . ^ ^  I n  p r a c 

t i c a l l y  a l l  a r e a s  a f f e c t i n g  i n d i v i d u a l  g u a r a n t e e s  where  s t a t e s  

s o u g h t  t o  impose r e s t r i c t i o n s ,  t h e  f e d e r a l  c o u r t s  h a v e  been  

i n  some way i n v o l v e d .  And a g o o d ly  number o f  t h e s e  c a s e s  

d e a l t  w i t h  econom ic  m e a s u r e s .  U n d o u b t e d l y ,  t h e  c a s e s  d e a l i n g  

w i t h  econom ic  r e g u l a t i o n  d i d  n o t  a f f e c t  F i r s t  Amendment f r e e 

doms d i r e c t l y ,  b u t  t h e y  l a i d  t h e  g ro u n d w o rk  f o r  c a s e s  t h a t
12d i d .  The most  n o t a b l e  o f  t h e s e  was G i t l o w  v .  New Y o r k .

T h i s  " s t a r t l i n g  c o n s t i t u t i o n a l  development"!^ p e r m i t t e d  a c c e s s  

t o  t h e  c o u r t s  o v e r  m a t t e r s  h i t h e r t o  u n a c c e p t a b l e .  The d o c t r i n e  

e x p r e s s e d  in  G i t l o w  i n  a " c a s u a l ,  a l m o s t  i n c i d e n t a l " ^ ^  manner  

by t h e  m a j o r i t y  o f  t h e  C o u r t  was t h e  l e g a l  r o u t e  w h ich  e n a b le d

a f u n d a m e n t a l i s t  r e l i g i o u s  g r o u p  c a l l e d  t h e

lÛThese  d a t e s  h a v e  r e f e r e n c e  t o  t h e  S l a u g h t e r - h o u s e  C a s e s  
and West C o a s t  H o t e l  Company v .  P a r r i s h , 30Ô U .S .  379 ( 1 9 3 7 ) ,

! !T h e  c a s e s  i n v o l v i n g  t h e  due  p r o c e s s  c l a u s e  i n  econom
i c  m a t t e r s  a r e  t o o  numerous  t o  l i s t .  Some o f  t h e  more c e l b r a t -  
ed a r e :  Munn v .  I l l i n o i s ,  94 U .S .  113 ( 1 0 7 7 ) ;  L o c h n e r  v .  New 
Y o r k , l o g i n s ,  45 ( 19 0 5 ) ;  M u l l e r  v ,  O re g o n , 20d U .S .  4 l 2  X igoB) , 
B u n t i n g  v .  O re g o n ,  243 U .S .  42b ( 1 9 1 7 ) ;  A d k in s  v .  C h i l d r e n ' s  
H o s p i t a l ,  2 b l  U .S .  525 ( 1 9 2 3 ) ;  N e b b ia  v .  New Y o r k , 291 U .S .
502 ( 1 9 3 4 ) ;  N a t i o n a l  L a b o r  R e l a t i o n s  B o a rd  v ,  J o n e s  and L a u g h l i n  
S t e e l  C o r p . ,  301 U .S .  1 ( 1 9 3 7 ) ;  O l s e n  v ,  N e b r a s k a , 3^3 tJ .S .
2 3 b ( 1941) :  and  G iboney  v .  E m pire  S t o r a g e  and I c e  Company, 336 
U . S .  490 ( 1 9 4 9 ) .

12268 U .S .  652 ( 1 9 2 5 ) ,

1 3 c ,  Herman P r i t c h e t t ,  The A m er ican  C o n s t i t u t i o n  (New 
Y ork :  M cG raw -H il l  Book C o . ,  I n c . ,  1 9 5 9 ) ,  p .  390 ,

l ^ T b i d ,
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Jehovah 's  Witnesses / t o  embark/ upon a course of ag
g re s s iv e  evangelism, one of th e  most im portant r e 
s u l t s  of which was th e  rap id  development, along a 
z igzag  course , of th e  meaning of th e  c o n s t i tu t io n a l  
guaran tee  of freedom of r e l i g i o n ,  speech, and th e
p r e s s . 15

As i t  has been t r u e  in  many c a se s ,  th e  importance of th e  

G itlow  d ec is io n  i s  not found in  th e  substance of th e  case but 

in  a remark made by Mr. J u s t i c e  Sanford which was no more than 

dictum , to  w it ;

For p re se n t  purposes we may and do assume th a t  
freedom of speech and of th e  p re s s  — which as p ro 
te c te d  by th e  F i r s t  Amendment from abridgment by 
Congress — are  among the  fundamental p e rso n a l r ig h t s  
and ' l i b e r t i e s '  p ro tec ted  by th e  due process c lause  
of th e  F ou rteen th  Amendment from impairment by th e
s t a t e s . l o

Such a d ar ing  do c tr in e  was accepted w ith  mixed emotions. I t  

d id not s t i r  up immediate co n tro v e rsy , but in  th e  decades which 

fo llow ed , almost every case a f f e c t in g  c i v i l  l i b e r t i e s  was based 

in  some form upon t h i s  bold new d o c t r in e .  On th e  whole, the  

i n t e r p r e t a t i o n  was g en e ra lly  ac cep tab le  only as app lied  to  th e  

F i r s t  Amendment freedoms. Mr. J u s t i c e  S a n fo rd 's  s ta tem ent was 

accepted  as

announcing w ith  extr-^ordinary b r e v i ty ,  a view which

l^E ieano r Bontencou ( e d . ) .  Freedom in  th e  Balance; 
Opinions of Judge Henry W. Edgerton d e la t in g  to  C iv i l  Lit 
t i e s  (NewTork; Cornell U n iv e rs ity  P re s s ,  156Ü7, p . l6 .

l ^ i t l o w  V. New York, p. 666.
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/ t h e  Supreme C o u r" ^  had more t h a n  once r e j e c t e d  
i n  t h e  p a s t .  The e n l a r g e m e n t  o f  t h e  F o u r t e e n t h  
Amendment w hich  h a s  r e s u l t e d  f ro m  t h i s  s i n g l e  
s e n t e n c e  h a s  a l r e a d y  p r o f o u n d l y  i n c r e a s e d  t h e  
l i b e r t y  o f  t h e  i n d i v i d u a l ,  a t  t h e  ex p en se  o f  t h e  
p ow ers  of  t h e  s t a t e s . 17

I n  t h e  d e c a d e  o f  t h e  f o r t i e s  when t h e  C o u r t  was b u r d e n 

ed w i t h  numerous  c a s e s  a f f e c t i n g  t h e  J e h o v a h ’ s W i t n e s s e s ,  i t  

was a w e l l  s e t t l e d  p r i n c i p l e  t h a t  t h e  F i r s t  Amendment was an 

e s s e n t i a l  p a r t  o f  t h e  due p r o c e s s  f a b r i c .  The W i t n e s s e s  o n ly  

p r e s s e d  t h e  C o u r t  f o r  t h e  i r r i t a t i n g  b u t  n e c e s s a r y  e l a b o r a 

t i o n  o f  w hat  c o n s t i t u t e d  t h e s e  f r e e d o m s .  Again  r e f e r r i n g  t o  

Mr. J u s t i c e  S a n f o r d ’ s c l a s s i c  s t a t e m e n t  in  t h e  G i t l o w  c a s e ,  a 

p r o m i n e n t  p r a c t i t i o n e r  b e f o r e  t h e  b a r  s a i d :

T h i s  i n t e r p r e t a t i o n  o f  t h e  s c o p e  of  t h a t  p r o v i s i o n  
h a s  s i n c e  b e en  r e c o g n i z e d  in  numerous  d e c i s i o n s ,  
and i s  now s e t t l e d  law beyond d i s p u t e .  The c a s e s  
i n v o l v i n g  t h e  numerous  a c t i v i t i e s  of  t h e  J e h o v a h ’ s 
W i t n e s s e s  a r e  p o i n t s  on t h e  l i n e  t h a t  d e f i n e  t h e  
s c o p e  o f  t h e  p r o t e c t i o n  a c c o r d e d  t h e s e  r i g h t s  by 
t h e  due p r o c e s s  c l a u s e  o f  t h e  F o u r t e e n t h  Amend
ment i n  t h e  f i e l d  where  f r e e d o m  o f  e x p r e s s i o n  and 
d i s s e m i n a t i n g  i d e a s  i s  employed a s  a means f o r  
p r o p a g a t i n g  r e l i g i o n . 1 8

I t  i s  m os t  s i g n i f i c a n t  t h a t  w i t h i n  a few y e a r s  a f t e r

^-Tjohn Raeburn  G r e e n ,  " L i b e r t y  Under t h e  F o u r t e e n t h  
Amendment,"  W ash in g to n  U n i v e r s i t y  Law Q u a r t e r l y , XXVII (Sum
m er ,  1 9 4 2 ) ,  p .  521T T h i s  i s  one o f  t h e  few a r t i c l e s  a p p e a r i n g  
i n  law j o u r n a l s  which  c o v e r s  q u i t e  t h o r o u g h l y  a l l  t h e  J e h o v a h ’ s 
W i t n e s s e s  c a s e s  up t o  t h e  t i m e  o f  w r i t i n g .

^^Edward F .  W a i t e ,  "The D eb t  o f  C o n s t i t u t i o n a l  Law t o  
J e h o v a h ’ s W i t n e s s e s , "  M in n e s o ta  Law Review ,  XXVIII ( M a r c h ,1 9 4 4 ) ,
p .  2 1 5 .
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G itlow  and in  subsequent d e c is io n s ,  th e  C ourt, r e ly in g  on th e  

due process  c lau se , in v a lid a ted  s t a t e  a c t io n  r e l a t i n g  to  f r e e 

dom of s p e e c h , f r e e d o m  of p r e s s , t h e  r i g h t  of peaceable
PI pp

assembly, end f re e  access to  re ig ious  a c t i v i t i e s .  Thus 

th e  p r e v a i l in g  view of th e  Court was th a t  th e  in fringem ent of 

F i r s t  Amendment freedoms, whether conditioned by the  c e n t r a l  

government or s t a t e  governments, was repugnant to  the  funda

m ental r i g h t s  p ro tec ted  by the  n a tu re  of th e  United S ta te s  

C o n s t i tu t io n  i t s e l f .  And a l l  t h i s  was accomplished through 

th e  in t e r p r e t a t i o n  of a b r i e f  c lause in  one of the  amendments 

to  the  C o n s t i tu t io n ,

The F ou rteen th  Amendment placed a p r o h ib i t io n  
upon th e  s t a t e s ,  denying them the  r ig h t  to  deprive 
any person of l i f e ,  l i b e r t y  or p roperty  w ithou t due 
process of law or to  abridge h is  p r iv i l e g e s  or im
m u n it ie s .  I t  a lso  secured a l l  persons a g a in s t  the  
abridgment of the  fundamental personal r i g h t s  and 
l i b e r t i e s  which cannot be denied them w ithout v io la 
t i n g  th e  p r in c ip le s  and j u s t i c e  which l i e  a t  the

^%*iske V. K a n s a s , 2?4  U .S .  380 ( 1 9 2 7 ) ;  Herndon v .  
L o w e ry , 301 U .S .  242 ( 1 9 3 7 ) ;  T h o r n h i l l  v .  A labam a , 3 IO U .S .  
bb ( 1 9 4 0 ) ;  Kunz V. New Y o rk ,  340 U .S .  290 ( 1 9 5 1 ) ;  B r i d g e s  v .  
C a l i f o r n i a , " 3 1 ?  U . S T ? 5T % l 9 4 l ) .

^^N e a r  v. M in n e s o t a ,  283 U.S. 697 ( 1 9 3 1 ) ;  G r o s j e a n  v. 
A m e r ic a n  P r e s s  Company, 2 9 7  U.S. 233 ( l 9 3 o ) ;  P e n n e camp v. 
F l o r i d a ,  328 U.S. 331 ( 1 9 4 6 ) ;  C r a i g  v. H a r n e y ,  331 U.S. 367
( 1947)'.' ------

^^De Jo n g e  v .  O regon ,  299 U.S. 353 ( 1 9 3 7 ) ;  Hague v .  
C . I . O . ,  307 Ü .sT  496 ( I 9 3 9 ) .  A c a s e  l i k e  Hague i s  e x t r e m e l y  
i m p o r t a n t  b e c a u s e  i t  o v e r l a p p e d  i n t o  t h e  a r e a  o f  f r e e  s p e e c h  
and  p r e s s  a l s o .

^ ^ C ase s  a f f e c t i n g  r e l i g i o u s  f r e e d o m  a r e  d i s c u s s e d  i n  
s u b s e q u e n t  c h a p t e r s .
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b a s e  o f  o u r  c i v i l  and p o l i t i c a l  i n s t i t u t i o n s .

The p r o v i s i o n  o f  t h e  F i r s t  Amendment i s  c l e a r  in t h a t  

i t  d e c l a r e s  "C o n g re s s  s h a l l  make no l a w , "  w h e r e a s  t h e  F o u r 

t e e n t h  Amendment im p o se s  a r e s t r i c t i o n  upon s t a t e s .  But t h e r e  

a r e  tw o  p r o v i s i o n s  i n  t h e  F o u r t e e n t h  Amendment w h ic h  seem t o  

make i t  p o s s i b l e  f o r  t h e  Supreme C o u r t  t o  h o l d  t h e  s t a t e s  

a c c o u n t a b l e  f o r  a c t i o n  i n f r i n g i n g  r e l i g i o u s  f r e e d o m .  The se  

a r e ;  ( l )  no s t a t e  " s h a l l  make o r  e n f o r c e  any law w h ich  s h a l l  

a b r i d g e  t h e  p r i v i l e g e  o r  i m m u n i t i e s  o f  c i t i z e n s  o f  t h e  U n i t e d  

S t a t e s , "  and (2 )  no s t a t e  s h a l l  " d e p r i v e  any p e r s o n  of  l i f e ,  

l i b e r t y ,  o r  p r o p e r t y ,  w i t h o u t  due p r o c e s s  o f  l a w . " ^ ^  To sum 

up w h a t  h a s  a l r e a d y  b e en  d i s c u s s e d ,  t h e  n a r ro w  i n t e r p r e t a t i o n  

in v o k e d  by  t h e  C o u r t  on " p r i v i l e g e s  and i m m u n i t i e s , "  has  made 

t h e  c l a u s e  u n a v a i l i n g  i n  c a s e s  i n v o l v i n g  r e l i g i o u s  l i b e r t i e s .  

B u t  t h e  same h a s  n o t  b e e n  t r u e  o f  t h e  i n t e r p r e t a t i o n  ac co rd ed  

t o  t h e  t e r m  " l i b e r t y . "  H e re ,  t h e  C o u r t  h a s  p e r m i t t e d  a b r o a d  

i n t e r p r e t a t i o n .

In  t h i s  " s t a r t l i n g  c o n s t i t u t i o n a l  d e v e l o p m e n t "  which  

h a s  v i r t u a l l y  " t r a n s f e r r e d "  t h e  F i r s t  Amendment i n t o  th e  F o u r 

t e e n t h  Amendment,  two c o n c e p t s  a r e  w o r th y  o f  s p e c i a l  n o t e .

^ ^ sa m u e l  P .  W eaver ,  C o n s t i t u t i o j n a l ^  l a w  and i t s  A d m in is 
t r a t i o n ^  ( C h i c a g o :  C a l l a g h a n  and C o . ,  1 ^ 4 6 ) ,  p .  3 6 9 ,

^ ^ K o n v i t z ,  F u n d a m e n ta l  L i b e r t i e s ,  p .  3 4 .  F o r  a s i m i l a r  
o u t l i n e  o f  t h e  F i r s t  Amendment, s e e  W i l f r i d  P a r s o n s ,  The F i r s t  
F r e e d o m , C o n s i d e r a t i o n s  on Church  and S t a t e  i n  t h e  U n i ted  
S t a t e s  (New Y o rk :  J . J .  L i f t  l e  and I v e s  C o . ,  I F 4 d ) ,  p p .  1 4 0 -
14T—
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N eith e r  of th e se  p r in c ip le s  was a r e s u l t  of the  cases in v o lv 

ing Jehovah 's  W itnesses, but bo th  were necessary to  enable 

th e se  cases to  be heard b efo re  th e  f e d e ra l  c o u r ts .  The f i r s t  

of th e se  concepts i s  the  in c o rp o ra t io n  d o c t r in e .  In co rp o ra 

t i o n ,  or ab so rp tio n  (sometimes r e f e r re d  to  as the  n a t io n a l i z a 

t io n  of th e  B i l l  of R ig h ts ) ,  which i s  th e  view th a t  the  due 

p rocess  c lause  of th e  F o u rteen th  Amendment inc ludes th e  r ig h t s  

guaranteed  in  th e  B i l l  of R ig h ts ,  and th e re fo re  r e s t r i c t s  the  

s t a t e  as w e ll as the  f e d e ra l  government, has never been f u l ly  

accep ted . I t  can be sa fe ly  sa id  however, th a t  the guaran tees  

of th e  F i r s t  Amendment have been so in co rp o ra ted , th u s  p e rm it

ting  in d iv id u a ls  to  b r in g  befo re  th e  f e d e ra l  cou rts  cases  in  

which th e  s t a t e s  seek to  r e s t r i c t  a c t i v i t i e s  regard ing  the  

r i g h t s  of r e l ig i o n ,  speech, p re s s  and assembly, but the  same 

cannot be sa id  f o r  a l l  th e  o th e r  guaran tees in the  F i r s t  e ig h t  

amendments,

Although th e  Gitlow case marked an important tu rn in g  po in t 

in  the  in c o rp o ra t io n  co n tro v e rsy , the  is su e  i t s e l f  did not 

p re se n t to o  much d i f f i c u l t y  as has been tru e  of the  guaran tees  

o th e r  than those  presen ted  in  th e  F i r s t  Amendment. N e ith e r  was 

i t  th e  f i r s t  case handled by the  Supreme Court invo lv ing  the  

a p p l i c a b i l i t y  of the  due process  c lause  of the F ourteen th  Amend

ment t o  F i r s t  Amendment freedoms. The most no tab le  case b e 

fo re  Gitlow was P a tte rso n  v. C o l o r a d o ^ S  in which the  m a jo r i ty .

25
205 U .S . 454 ( 1 9 0 7 ) .
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s p e a k i n g  t h r o u g h  Mr, J u s t i c e  Holmes r e j e c t e d  t h e  i n c o r p o r a t i o n  

i d e a .  S a i d  H olm es:

We l e a v e  u n d e c i d e d  t h e  q u e s t i o n  w h e t h e r  t h e r e  i s  t o  
be found  i n  t h e  F o u r t e e n t h  Amendment a p r o h i b i t i o n  
s i m i l a r  t o  t h a t  i n  t h e  F i r s t ,  B u t  even  i f  we were  
t o  assume t h a t  f r e e d o m  o f  s p e e c h  and f r e e d o m  o f  t h e  
p r e s s  w ere  p r o t e c t e d  f ro m  a b r id g m e n t  on t h e  p a r t  
n o t  o n ly  o f  t h e  U n i t e d  S t a t e s  b u t  a l s o  o f  t h e  S t a t e s ,  
s t i l l  we s h o u l d  be  f a r  f rom  t h e  c o n c l u s i o n  t h a t  t h e  
p l a i n t i f f  i n  e r r o r  would h a v e  us  reach,^6

I n  t h e  same o p i n i o n  h o w e v e r ,  Mr, J u s t i c e  Holmes p r o v i d e d  an 

e s c a p e ,  f o r  h e  s a i d ,  " t h e r e  i s  no c o n s t i t u t i o n a l  r i g h t  t o  

h av e  a l l  g e n e r a l  p r o p o s i t i o n s  o f  law once a d o p te d  r em a in  u n 

changed ,"^"^  As opposed  t o  t h e  m a j o r i t y  v ie w ,  i t  was Mr, 

J u s t i c e  H a r l a n ,  i n  h i s  d i s s e n t i n g  o p i n i o n  who s a i d ,  " l  c a n n o t  

a g r e e ,  ,  , " 2 8  ^^d t h e r e b y  a n t i c i p a t e d  t h e  G i t l o w  r u l e  w h ich  

was t o  come some e i g h t e e n  y e a r s  l a t e r .

The i n c o r p o r a t i o n  c o n t r o v e r s y  i s  no l o n g e r  i m p o r t a n t  

r e l a t i v e  t o  t h e  r i g h t s  p r e s c r i b e d  i n  t h e  F i r s t  Amendment,  b u t  

t h e  i s s u e  h a s  n o t  b e en  r e s o l v e d  c o n c e r n i n g  many o f  t h e  g u a r 

a n t e e s  i n v o l v e d  i n  t h e  B i l l  o f  R i g h t s  in  g e n e r a l .  F o r  t h e  p u r 

p o s e  o f  t h i s  s t u d y ,  t h e  a p p l i c a t i o n  o f  t h e  due p r o c e s s  c l a u s e

28l b i d , ,  p ,  4 6 2 ,  As l a t e  as  1922,  i n  P r u d e n t i a l  I n -  
s u r a n c e  Company v .  C hee k , 259 U .S .  530 ,  J u s t i c e  P i t n e y  s i T d ,  
" n e i t h e r  t h e  f o u r t e e n t h  Amendment n o r  any o t h e r  p r o v i s i o n  o f  
t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s  im poses  upon t h e  S t a t e s  
r e s t r i c t i o n  a b o u t  ' f r e e d o m  of  s p e e c h '  or  t h e  ' l i b e r t y  of  
s i l e n c e , ' "  p ,  543 ,

28lbid,, p, 463,
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t o  g u a r a n t e e s  o t h e r  t h a n  t h o s e  m e n t io n e d  i n  t h e  F i r s t  Amend

m e n t ,  i s  not  d i r e c t l y  p e r t i n e n t .  B u t  i t  i s  n o t e w o r t h y ,  t h a t  

f o r  t h e  same r e a s o n  w h ich  c o m p e l l e d  t h e  C o u r t  t o  i n c o r p o r a t e  

t h e  F i r s t  Amendment f re ed o m s  w i t h i n  t h e  m ean ing  o f  t h e  due 

p r o c e s s  c l a u s e ,  t h e  p e r s i s t e n t  m i n o r i t y  h a s  c a l l e d  f o r  a com

p l e t e  “n a t i o n a l i z a t i o n  o f  t h e  B i l l  o f  R i g h t s . "  Some f e e l  t h a t

o n ly  t h e  g u a r a n t e e s  i n v o l v i n g  c r i m i n a l  p r o s e c u t i o n s  s h o u l d  be

tec
30

29
i n c o r p o r a t e d ,  w h i l e  o t h e r s  demand a d a m a n t ly  a c o m p l e t e  a b 

s o r p t i o n . '

The seco n d  c o n c e p t  — r e l a t e d  t o  t h e  t h e o r y  o f  i n c o r 

p o r a t i o n  — i s  t h e  " p r e f e r r e d  p o s i t i o n "  a r g u m e n t .  B e f o r e  d i s 

c u s s i n g  t h e  p r i n c i p l e ,  a s  a m a t t e r  o f  u n d e r s t a n d i n g ,  i t  i s  

n e c e s s a r y  t o  exam ine  - -  a t  l e a s t  b r i e f l y  - -  t h e  " r e a s o n a b l e  

man" r u l e .  Up u n t i l  t h e  t i m e  o f  t h e  G i t l o w  c a s e ,  t h e  " r e a s o n 

a b l e  man" t e s t  was a p p l i e d  r a t h e r  t h a n  t h e  p r e f e r r e d  p o s i t i o n  

p r i n c i p l e  in most  c a s e s  where  t h e  l a t t e r  r u l e  c o u l d  h a v e  b ee n  

a p p l i e d .  However ,  t h e  r e a s o n a b l e  man t e s t  w h ich  a s su m es  t h a t  

l e g i s l a t i v e  i n t e n t i o n s  s h o u ld  be  u p h e l d  on t h e  b a s i s  t h a t  any

^See W i l l i a m  J .  B re n n a n  J r . ,  The B i l l  o f  R i g h t s  and 
t h e  S t a t e s ,  C e n t e r  f o r  t h e  S t u d y  o f  D e m o c r a t i c T T n s t i t u t i o n s  
( S a n t a  B a r b a r a :  Fund f o r  t h e  R e p u b l i c ,  196I ) ,

3'^Cf. Adamson v .  C a l i f o r n i a , 332 U .S .  46 ( 1 9 4 7 ) ,  and 
B a r t k u s  v .  I l l i n o i s ,  359 U .S .  121 ( 1 9 5 9 ) ,  i n  w h ic h  J u s t i c e s  
B l a c k  and F r a n k f u r t e r  c a r r y  on a r u n n i n g  " f e u d "  o v e r  t h e  i n 
c o r p o r a t i o n  t h e o r y .  B o th  r e f e r  t o  t h e  h i s t o r y  and t h e  " i n t e n t "  
o f  t h e  f r a m e r s ,  and b o t h  come up w i t h  o p p o s i t e  v i e w s .  B l a c k  
f e e l s  t h a t  due p r o c e s s  c o v e r s  t h e  B i l l  o f  R i g h t s  b e c a u s e  t h e s e  
r i g h t s  a r e  f u n d a m e n t a l  and s h o u ld  be  a v a i l a b l e  t o  a l l .  F r a n k 
f u r t e r  t h i n k s  t h i s  " i s  t o  s u g g e s t  t h a t  t h e  due p r o c e s s  c l a u s e  
f a s t e n e d  f e t t e r s  o f  u n r e a s o n  upon t h e  s t a t e s . "  Adamson,  p .  6 1 .
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" r e a s o n a b l e  man" would r e a c h  t h e  same c o n c l u s i o n  a s  t h e  

l e g i s l a t u r e ,  was u sed  m a i n l y  i n  c a s e s  n o t  d i r e c t l y  a f f e c t i n g  

c i v i l  l i b e r t i e s .  Thus  i n  c i v i l  l i b e r t i e s  c a s e s ,  t h e  r e a s o n 

a b l e  man r u l e  became i n a p p r o p r i a t e ,  Mr, J u s t i c e  Holmes was 

an  a r d e n t  e x p o n e n t  o f  t h i s  t h e o r y  and i n s i s t e d  upon i t s  a p p l i 

c a t i o n  more  t h a n  o n c e ,31 But  when t h e  r i g h t s  o f  i n d i v i d u a l s  

i n c l u d e d  t h o s e  o f  a " f u n d a m e n t a l  n a t u r e , "  Holmes q u i c k l y  

a b a n d o n e d  t h e  r u l e , 32

Inasm uch  a s  t h e  r e a s o n a b l e  man t e s t  seemed u n s a t i s 

f a c t o r y  a s  a g u i d e  t o  be employed i n  c a s e s  a f f e c t i n g  b a s i c  

l i b e r t i e s ,  t h e  p r e f e r r e d  p o s i t i o n  r u l e  became t h e  weapon w i t h  

w h ic h  c e r t a i n  " p r e f e r r e d "  l i b e r t i e s  w ere  s a f e g u a r d e d .  Thus  t h e  

j u d i c i a r y  a s  w e l l  a s  t h e  l e g i s l a t u r e  was r e s t r i c t e d  t o  h i g h e r  

s t a n d a r d s  when d e a l i n g  w i t h  F i r s t  Amendment f r e e d o m s .  " S t a t e d  

i n  an e x t r e m e  fo rm ,  t h e  a rg u m en t  i s  t h a t  any law t o u c h i n g  com

m u n i c a t i o n  i s  i n f e c t e d  w i t h  p r e s u m p t i v e  i n v a l i d i t y , "33 Mr. 

P r i t c h e t t  a p p e n d s  t h e  d e f i n i t i o n  by s t a t i n g  t h a t

a more m o d e ra te  s t a t e m e n t  i s  t h a t ,  b e c a u s e  F i r s t  
Amendment v a l u e s  a r e  so  e s s e n t i a l  t o  a f r e e  
s o c i e t y ,  l e g i s l a t i v e  a c t i o n  i n f r i n g i n g  t h o s e  
v a l u e s  m us t  be shown t o  be  n o t  o n ly  ’ r e a s o n a b l y ’

3 l s e e  L o c h n e r  v .  New Y o r k .  I n  Meyer v ,  N e b r a s k a ,  262 
U . S .  390 ( 1 9 2 3 ) ,  Holmes d i s s e n t e d  a g a i n s t  t h e  m a j o r i t y  o p i n i o n  
w h ic h  u p h e l d  a  s t a t e  law p r e v e n t i n g  t h e  t e a c h i n g  o f  t h e  German 
l a n g u a g e  i n  p r im a r y  s c h o o l s .  T h i s ,  t o  Holmes,  was a " q u e s t i o n  
upon w h ich  men r e a s o n a b l y  m ig h t  d i f f e r , "

32vfh i tney  v ,  C a l i f o r n i a , 274 U .S .  357 ( 1 9 2 7 ) ;  G i t l o w  v .
New Y o r k ,  t h e s e  c a s e s  w e re  n o t  d e c i d e d  by t h e  p r e f e r r e d  p o s i t i o n  
r u l e  a s  s u c h ,  b u t  c o n t a i n e d  t h e  e s s e n t i a l  n a t u r e  o f  t h e  a r g u m e n t ,

3 3 p r i tc h e t t ,  The American C o n s t i tu t io n ,  p ,  393 .
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a d a p t e d  t o  t h e  a t t a i n i n g  o f  v a l i d  s o c i a l  g o a l s  b u t  
J u s t i f i e d  by o v e r w h e lm in g ly  c o n c l u s i v e  c o n s i d e r a 
t i o n s . 34

The c o n c e p t  w h ic h  a c c o r d s  c e r t a i n  l i b e r t i e s  a p r e f e r r e d  

t r e a t m e n t  was n o t  t h e  r e s u l t  o f  any s i n g l e  c a s e ,  o r  t h e  m ak ings  

o f  any s i n g l e  J u s t i c e ,  B u t  one o f  t h e  m ost  r e s p o n s i b l e  p a r t i e s  

t o  t h i s  d e v e lo p m e n t  was J u s t i c e  C a rd o z o ,  who s a i d ,  t h a t  t h e  

F i r s t  Amendment f r e e d o m s  w ere  on "a d i f f e r e n t  p l a n e  o f  s o c i a l  

and m o r a l  v a l u e s . "35 To J u s t i c e  C a rd o z o ,  f r e e d o m  o f  t h o u g h t  

and o f  s p e e c h  e s p e c i a l l y ,  w ere  " t h e  m a t r i x ,  t h e  i n d i s p e n s a b l e  

c o n d i t i o n ,  o f  n e a r l y  e v e r y  o t h e r  fo rm  o f  f r e e d o m , "35  and t o  

p r e s e r v e  l i b e r t y  and J u s t i c e ,  n e i t h e r  c o u ld  b e  s a c r i f i c e d .

The p r e f e r r e d  p o s i t i o n  a r g u m e n t ,  t o  be  s u r e ,  was n o t  u n a n im o u s ly  

a c c e p t e d  by t h e  C o u r t .  The most  o u t s p o k e n  c r i t i c  h a s  b e e n  Mr. 

J u s t i c e  F e l i x  F r a n k f u r t e r ,  who, i n  more t h a n  one o c c a s i o n ,  c h a l 

l e n g e d  t h e  p r e f e r r e d  p o s i t i o n  a s  " m i s c h i e v o u s "  and n o t h i n g  more 

t h a n  a p r o c e s s  o f  " s h o r t - h a n d . "37

W h i le  i t  i s  t r u e  t h a t  Mr. J u s t i c e  C ardozo  h a s  been  

c r e d i t e d  w i t h  t h e  p r e f e r r e d  p o s i t i o n  a r g u m e n t ,  i t  was n o t  h i s  

o r i g i n a t i o n .  He m e r e ly  p r o v i d e d  an i n t e l l i g i b l e  p h r a s e o l o g y  

a t  a t i m e  when t h e  demand f o r  i t  seemed r a t h e r  i m p e r a t i v e .  Mr.

3^ I b i d .

35paiko V. C o n n e c t i c u t , 302 U .S .  319 (1937)>  P .  32 6 .

3^ I b i d .

37see Kovacs v .  C o o p e r ,  336 U .S .  77 ( 1 9 4 9 ) ,  and B r i d g e s  
V. C a l i f o r n i a ,  314 U . S . " ? 5 2  T l 9 4 l ) .
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C h i e f  J u s t i c e  S t o n e ,  i n  a t  l e a s t  two n o t a b l e  c a s e s  h e l p e d  t o  

e m p h a s iz e  t h i s  r u l e .  I n  U n i t e d  S t a t e s  v ,  C a r o l e n e  P r o d u c t s  

C o m p a n y , t h e  C h i e f  J u s t i c e  s t a t e d  i n  a f o o t n o t e .

T h e re  may b e  n a r r o w e r  s c o p e  f o r  o p e r a t i o n  o f  
t h e  p r e s u m p t i o n  o f  c o n s t i t u t i o n a l i t y  when l e g i s l a 
t i o n  a p p e a r s  on i t s  f a c e  t o  be w i t h i n  a  s p e c i f i c  
p r o h i b i t i o n  o f  t h e  C o n s t i t u t i o n ,  s u c h  a s  t h o s e  of  
t h e  f i r s t  t e n  amendments ,  w hich  a r e  deemed e q u a l l y  
s p e c i f i c  when h e l d  t o  be  embraced  w i t h i n  t h e  F o u r 
t e e n t h ,  . ,39

More t h a n  j u s t  m i s c h i e v o u s ,  Mr.  J u s t i c e  F r a n k f u r t e r  n o t e d ,  "a  

f o o t n o t e  h a r d l y  seems t o  be an a p p r o p r i a t e  way o f  a n n o u n c in g  

a new c o n s t i t u t i o n a l  d o c t r i n e , T h e  p r e f e r r e d  p o s i t i o n  t e r m  

i t s e l f  was a l s o  a c o n t r i b u t i o n  of  Mr, C h i e f  J u s t i c e  S t o n e ,  I f  

t h e  p r i n c i p l e s  examined t h u s  f a r  have  n o t  b een  d i r e c t l y  r e l a t 

ed t o  t h e  J e h o v a h ' s  W i t n e s s e s  and t h e i r  s t r u g g l e  b e f o r e  t h e  

C o u r t ,  t h e  t e r m  was a d i r e c t  r e s u l t  o f  t h e i r  a c t i v i t y ,  f o r  i t  

was i n  one o f  t h e  m ost  c e l e b r a t e d  l i c e n s e  t a x  c a s e s  Mr, C h i e f  

J u s t i c e  S t o n e  i n  a d i s s e n t i n g  o p i n i o n  s a i d :

The F i r s t  Amendment i s  n o t  c o n f i n e d  t o  s a f e g u a r d 
i n g  f r e e d o m  o f  s p e e c h  and f r e e d o m  o f  r e l i g i o n  a g a i n s t  
d i s c r i m i n a t o r y  a t t e m p t s  t o  wipe them o u t .  On t h e  
c o n t r a r y ,  t h e  C o n s t i t u t i o n ,  by v i r t u e  o f  t h e  F i r s t  
and F o u r t e e n t h  Amendments,  h a s  p u t  t h o s e  f reed o m s  i n

38304 U.S. 144 (1938),

39lb i d , ,  p . 152,

40Kovacs V, C o o p e r , p p .  9 0 - 9 1 ,
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Thus i t  was i n  a c a s e  i n v o l v i n g  J e h o v a h ' s  W i t n e s s e s  t h a t  t h e  

C h i e f  J u s t i c e  p o p u l a r i z e d  t h e  t e r m  i t s e l f ,  a l t h o u g h  t h e  c o n 

c e p t ,  a t  l e a s t  t o  S t o n e ,  must  h a v e  b e e n  w i t h  t h e  f r a m e r s  o f  

t h e  B i l l  o f  R i g h t s ,  i f  n o t  t h e  f a t h e r s  o f  t h e  C o n s t i t u t i o n .

I n  a c c o r d i n g  a ' p r e f e r r e d  p o s i t i o n '  t o  t h e  g u a r 
a n t e e s  o f  t h e  F i r s t  Amendment and t h e  i n c o r p o r a t i o n  o f  
i t s  s u b s t a n c e  i n t o  t h e  du e  p r o c e s s  c l a u s e  o f  t h e  F o u r 
t e e n t h  Amendment,  J u s t i c e  S t o n e  r e l i e d  e s s e n t i a l l y  on 
t h e  e x p l i c i t  s t a t e m e n t  o f  t h e s e  f r e e d o m s  i n  t h e  B i l l  
o f  R i g h t s  and t h e  s p i r i t  o f  t h e  h i s t o r i c  i n s i s t e n c e  
t h a t  t h e y  be  e x p r e s s l y  s e t  f o r t h .  I f  t h e  F o u r t e e n t h  
Amendment g u a r a n t e e s  any l i b e r t i e s  w h ich  can  t h e y  be 
i f  n o t  t h e s e ? 4 2

I t  i s  a g a i n s t  t h i s  r e a s o n i n g  t h a t  Mr. J u s t i c e  F r a n k f u r t e r  h a s  

l a s h e d  o u t  w i t h  b i t t e r  v e r b a l  s a l v o s ,  d e c l a r i n g  t h a t  n e i t h e r  

t h e  w r i t e r s  o f  t h e  F o u r t e e n t h  Amendment n o r  t h e  s t a t e s  r a t i f y i n g  

them  had any i n k l i n g  t h a t  i t  would  be  i n t e r p r e t e d  a s  a " s h o r t 

hand summary o f  t h e  f i r s t  e i g h t  am endm ents ' '^^  w h ic h  would  a c t  

a s  r e s t r i c t i o n s  upon s t a t e s .  F u r t h e r m o r e ,  i n  t h e  b e s t

J o n e s  V. C i t y  o f  O p e l i k a ,  316 U .S .  584  ( 1 9 4 2 ) ,  p .
6 0 8 ,  D i s c u s s e d  i n  C h a p t e r  V I .

h o
^^^Herbert W e c h s l e r ,  P r i n c i p l e s ,  P o l i t i c s ,  and F u n d a 

m e n t a l  Law (C am br idge :  H a r v a rd  U n iv .  P r e s s ,  l 9 6 l ) ,  p .  134.

^ ^Adamson v .  C a l i f o r n i a ,  p .  6 2 ,  T h i s  was  a  s e l f - i n 
c r i m i n a t i o n  c a s e  and b e a r s  no d i r e c t  r e l a t i o n  t o  t h e  F i r s t  
Amendment, b u t  t h e  C o u r t  d i v i d e d  on t h e  q u e s t i o n  o f  t h e  a p 
p l i c a b i l i t y  o f  t h e  due  p r o c e s s  c l a u s e  o f  t h e  F o u r t e e n t h  Amend
ment t o  t h e  g u a r a n t e e s  embodied  i n  t h e  B i l l  o f  R i g h t s ,  w h ich  
i s  s p e c i a l l y  r e l e v a n t  t o  t h e  i s s u e  u n d e r  d i s c u s s i o n .  T h e re  
a r e  many w orks  on t h i s  p a r t i c u l a r  s u b j e c t .  One o f  t h e  b e s t  
i s ,  Edward Dumbauld,  The B i l l  o f  R i g h t s  and What i t  Means 
Today (Norman: U n iv .  o f  Oklahcana F r e s s ,



47
" F r a n k f u r t e r I a n "  p r o s e  t h e  l e a r n e d  j u s t i c e  c o n t i n u e d :

Those  r e a d i n g  t h e  E n g l i s h  l a n g u a g e  w i t h  t h e  m ean ing  
w h ic h  i t  o r d i n a r i l y  c o n v e y s ,  t h o s e  c o n v e r s a n t  w i t h  
t h e  p o l i t i c a l  and l e g a l  h i s t o r y  o f  t h e  c o n c e p t  o f  
due p r o c e s s ,  t h o s e  s e n s i t i v e  t o  t h e  r e l a t i o n s  o f  t h e  
s t a t e s  t o  t h e  c e n t r a l  governm en t  a s  w e l l  a s  t h e  r e 
l a t i o n  o f  some o f  t h e  p r o v i s i o n s  o f  t h e  B i l l  o f  
R i g h t s  t o  t h e  p r o c e s s  o f  j u s t i c e ,  would h a r d l y  r e c 
o g n iz e  t h e  F o u r t e e n t h  Amendment a s  a  c o v e r  f o r  t h e  
v a r i o u s  e x p l i c i t  p r o v i s i o n s  o f  t h e  f i r s t  e i g h t  amendments.44

I n  a way,  t h e  J e h o v a h ' s  W i t n e s s e s  a r e  i n d e b t e d  t o  t r a d i 

t i o n  and t h e  d e m o c r a t i c  v a l u e s  imbedded i n  A m er ican  h i s t o r y  f o r  

t h e  j u d i c i a l  r e c o g n i t i o n  t h e y  r e c e i v e d  i n  t h e i r  s t r i n g e n t  d e 

m ands .  Mr, J u s t i c e  C a r d o z o ' s  r e m a rk s  t h a t  c e r t a i n  g u a r a n t e e s

embodied i n  t h e  B i l l  o f  R i g h t s  a r e  t h e  v e r y  e s s e n c e  o f  "a  scheme
45o f  o r d e r e d  l i b e r t y , "  and c e r t a i n  g u a r a n t e e s  a r e  " s o  r o o t e d  

i n  t h e  t r a d i t i o n s  and c o n s c i e n c e  o f  o u r  p e o p l e  a s  t o  be r a n k e d  

a s  f u n d a m e n t a l , " ^ ^  a r e  e v i d e n c e s  o f  t h i s  f a c t .  I t  i s  u n d e n i a b l e  

t h a t  t h e  J e h o v a h ' s  W i t n e s s e s  c a s e s  were  g i v e n  c o n s t i t u t i o n a l  

m ean ing  by t h e  i n c o r p o r a t i o n  p r i n c i p l e ,  and t h e  p r i n c i p l e  i t 

s e l f  w a s ,  t o  a l a r g e  d e g r e e ,  t h e  o u t g r o w th  o f  a t r a d i t i o n ,

Thomas M. C o o ley  d i s c u s s e d  c a r e f u l l y  t h i s  r e v e r e d  t r a d i t i o n ,  

p u t t i n g  s p e c i a l  e m p h a s i s  on r e l i g i o u s  l i b e r t y .  I t  was h i s  c o n 

t e n t i o n  t h a t  some t h i n g s  were  " n o t  l a w f u l  i n  any o f  t h e

44ibid., p. 63.
^ ^ p a i k o  V. C o n n e c t i c u t , p .  3 2 5 .

4Glbid.
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A m er ican  c o n s t i t u t i o n s . " ^ '  T h e se  w e re :

1 .  Any law r e s p e c t i n g  an e s t a b l i s h m e n t  o f  r e l i 
g i o n .  . . w h a t e v e r  e s t a b l i s h e s  a d i s t i n c t i o n  
a g a i n s t  one c l a s s  o r  s e c t  i s ,  t o  t h e  e x t e n t  t o  
w h ic h  t h e  d i s t i n c t i o n  o p e r a t e s  u n f a v o r a b l y ,  a 
p e r s e c u t i o n .  The e x t e n t  o f  t h e  d i s c r i m i n a t i o n  
i s  n o t  m a t e r i a l  t o  t h e  p r i n c i p l e ;  i t  i s  enough  
t h a t  i t  c r e a t e s  an i n e q u a l i t y  o f  r i g h t  o r  
p r i v i l e g e .

2 .  Compulsory  s u p p o r t ,  by  t a x a t i o n  o r  o t h e r w i s e ,  
o f  r e l i g i o u s  i n s t r u c t i o n .  . . .

3 .  Compulsory  a t t e n d a n c e  upon r e l i g i o u s  w o r s h i p .
Whoever i s  n o t  l e d  by c h o i c e  o r  a s e n s e  o f  
d u t y  t o  a t t e n d  upon t h e  o r d i n a n c e s  o f  r e l i 
g i o n  i s  n o t  t o  be co m p e l led  t o  do s o  by t h e  
s t a t e .

4 .  R e s t r a i n t s  upon t h e  f r e e  e x e r c i s e  o f  r e l i g i o n  
a c c o r d i n g  t o  t h e  d i c t a t e s  o f  t h e  c o n s c i e n c e .  .
. .B u t  ' r e l i g i o u s  l i b e r t y  d o e s  n o t  i n c l u d e  t h e  
r i g h t  t o  i n t r o d u c e  and c a r r y  o u t  e v e r y  scheme 
o r  p u r p o s e  which  p e r s o n s  s e e  f i t  t o  c l a i m  a s  a 
p a r t  o f  t h e i r  r e l i g i o u s  s y s t e m .  No one can  
s t r e t c h  t h i s  l i b e r t y  so  as  t o  i n t e r f e r e  w i t h  
t h a t  o f  h i s  n e i g h b o r ,  o r  v i o l a t e  p o l i c e  r e g u 
l a t i o n s  o r  t h e  p e n a l  law s  o f  t h e  l a n d  e n a c t e d  
f o r  t h e  good o r d e r  and g e n e r a l  w e l f a r e  o f  a l l  
t h e  p e o p l e . '

5 .  R e s t r a i n t s  upon t h e  e x p r e s s i o n  o f  r e l i g i o u s  b e 
l i e f .  An e a r n e s t  b e l i e v e r  u s u a l l y  r e g a r d s  i t  
a s  h i s  d u t y  t o  p r o p a g a t e  h i s  o p i n i o n s ,  and t o  
b r i n g  o t h e r s  t o  h i s  v i e w s .  To d e p r i v e  h im  o f  
t h i s  r i g h t  i s  t o  t a k e  f rom  h im  t h e  power  t o  p e r - . ^  
fo rm  what  he  c o n s i d e r s  a m os t  s a c r e d  o b l i g a t i o n . 4 o

Of t h e  above  l i s t e d  c o n d i t i o n s  w hich  no a u t h o r i t y  had  t h e  r i g h t  

t o  a b r i d g e ,  numbers  (4 )  and (5 )  seem t o  be t h e  most  i m p o r t a n t

^^Thomas M. C o o ley ,  C o n s t i t u t i o n a l  L i m i t a t i o n s  ( 8 t h  
E d . ,  B o s t o n :  L i t t l e ,  Brown, and C o . ,  192?)  11 , p .  9 b b .

^ Q j b i d . ,  p p .  9 6 6 - 9 6 9 .
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i n  t h e  a p p l i c a t i o n  o f  c o n s t i t u t i o n a l  t r a d i t i o n  by  t h e  Supreme 

C o u r t  i n  c a s e s  i n v o l v i n g  t h e  W i t n e s s e s .  B u t  t r a d i t i o n  a l o n e  

i s  n o t  s u f f i c i e n t  t o  w a r r a n t  c o n s t i t u t i o n a l  d e c i s i o n s  on 

w h ich  h i n g e  t h e  f a t e  o f  u n p o p u l a r  g r o u p s ,  and t h e  hope  o f  f r e e  

d e m o c r a t i c  i n s t i t u t i o n s .  The c o n t r o v e r s y  o c c u r r i n g  on t h e  

b e n ch  i n  many o f  t h e s e  c a s e s ,  c o g e n t l y  a t t e s t s  t o  t h a t  f a c t .

I t  seems i n  a way s t r a n g e ,  t h a t  a r e l i g i o u s  g r o u p  whose 

b a s i c  d o c t r i n e s  oppose  any fo rm  o f  o r g a n i z e d  g o v e r n m e n t ,  would 

c a l l  upon t h e  governm en t  t o  p r o t e c t  i t s  d o c t r i n e s  w h ich  i f  

a f f e c t e d  t o  t h e i r  l o g i c a l  c o n c l u s i o n  would o n ly  s e r v e  t o  d e s t r o y  

t h e  g o v e rn m e n t  a f f o r d i n g  t h e  p r o t e c t i o n .  T h i s  i s  i n  p a r t  due 

t o  t h e  z e a l  w i t h  w h ich  t h e  J e h o v a h ' s  W i t n e s s e s  p r o s e c u t e  t h e i r  

b e l i e f s ;  i t  i s  n o t ,  o b v i o u s l y ,  a  j u d i c i a l  q u e s t i o n .  D e s p i t e  

t h e i r  i n c r e a s e d  a c t i v i t y  i n  r e c e n t  y e a r s  t o  p r o p a g a t e  a r e l i 

g i o u s  f a i t h ,  w h enever  t h e  o p p o r t u n i t y  p r e s e n t e d  i t s e l f ,  " i n  

s p i t e  o f  t h e i r  d o c t r i n a l  r e p u d i a t i o n  of  e a r t h l y  g o v e rn m e n ts  

t h e y  h av e  n o t  h e s i t a t e d  t o  a p p e a l  t o  t h e  C o u r t s . "^9 One 

w r i t e r  e x p r e s s e s  h i s  i m p a t i e n c e  i n  t h i s  f a s h i o n ;  " t h e  W i t 

n e s s e s  a r e  a l i t i g i o u s  b o d y ,  and a p p e a l  e v e r y  a d v e r s e  c o u r t  

d e c i s i o n  t o  a h i g h e r  t r i b u n a l . "50

The v e r y  e s s e n c e  o f  any f u n d a m e n t a l  f r e e d o m  r e q u i r e s  

a t o l e r a n c e  o f  a c t i v i t i e s  w h ich  may b e  a d v e r s e  t o  t h e  main

^ ^ w a i t e ,  M in n e s o ta  Law R ev iew ,  XXVIII ,  p .  223.

5 0 w i l l a r d  L.  S p e r r y ,  R e l i g i o n  in  A m erica  (New York :  
M a c m i l l a n  C o . ,  1 9 4 8 ) ,  p .  101.
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s t r e a m  o f  any f r e e  s o c i e t y .  W ith  t h i s  p e r c e p t  i n  mind Mr.

J u s t i c e  J a c k s o n  r em ark ed  — c o n c e r n i n g  t h e  a c t i v i t y  o f  a 

s t r a n g e  c u l t  known a s  t h e  " l  am" movement  — "We m u s t  p u t  up 

w i t h ,  and even  pay f o r ,  a good d e a l  o f  r u b b i s h . "^1 The J e 

h o v a h ’ s W i t n e s s e s  t o o  may be i n c l u d e d  i n  "a good d e a l  of  

r u b b i s h "  - -  d e p e n d i n g  on t h e  p o i n t  o f  v iew  — b u t  an  a d v e r s e  

c o u r t  d e c i s i o n  c a n n o t  be b a sed  on s u c h  s u b j e c t i v e  c o n c l u s i o n s ,  

b e c a u s e  " r e l i g i o n  i s  n o t  a t e r m  o f  p r e c i s e  c o n t e n t .  I t s  mean

i n g  f o r  some i s  a n y t h i n g  b u t  r e l i g i o u s  f o r  o t h e r s . H e n c e ,  

" w h e t h e r  one a c c e p t s  t h e i r  t e a c h i n g s  o r  h e  p r i v a t e l y  t h i n k s  

them  r i d i c u l o u s ,  i s  b e s i d e  t h e  p o i n t . "5 3  To C a r l  J .  F r i e d r i c h ,  

f r e e d o m  o f  r e l i g i o n  i s  a "more b a f f l i n g  p ro b le m "  t h a n  t h e  

p ro b le m s  i n v o l v e d  i n  t h e  o t h e r  f r e e d o m s ,  f o r  " h e r e ,  t h e  d i f 

f i c u l t i e s  a r e  p o l i t i c a l  and s p i r i t u a l .  , . .The p o s i t i v e  a c 

c e p t a n c e  o f  o t h e r  m e n ' s  b e l i e f s  i s  d i f f i c u l t  i n  i n v e r s e  p r o 

p o r t i o n  t o  t h e  a r d o r  w i t h  w h ich  a p a r t i c u l a r  f a i t h  i s  h e l d  t o  

be ' t h e  t r u t h , ' " 5 ^  A c c o r d in g  t o  t h i s  f o r m u l a ,  t h e  C o u r t  c o u ld  

n o t  e x p e c t  t o  h a n d l e  a more d i f f i c u l t  r e l i g i o u s  o r  c o n s t i t u t i o n a l

51u n i t e d  S t a t e s  v .  B a l l a r d , 322 U .S .  78 ( 1 9 4 4 ) ,  p .  9 5 , 
J u s t  i c e , .  J a c k s o n  f e l t  t h e  d e t e r m i n a t i o n  a s  t o  w h e t h e r  r e s p o n d 
e n t s  a c t u a l l y  b e l i e v e d  t h e i r  c l a i m s  was " p r e c i s e l y  w ha t  t h e  
C o u r t  p u t  beyond  t h e  r e a c h  o f  t h e  p r o s e c u t o r . "  p .  95»

5 ^ W al la ce  M en d e lso n ,  The C o n s t i t u t i o n  and t h e  Supreme 
C o u r t  (New Y ork :  Dodd, Mead and C o . ,  I n c . ,  1 9 5 9 ) ,  P .  432 .

5^M u ld e r ,  The B i l l  o f  R i g h t s  R e v ie w , I I ,  p .  26 8 .

54
C a r l  J .  F r i e d r i c h ,  " R i g h t s ,  L i b e r t i e s ,  F r e e d o m s , "  

U n i v e r s i t y  o f  P e n n s y l v a n i a  Law R e v ie w ,  XCI ( D e c . ,  1 9 4 2 ) ,  .
p .  W :  - -------------- ---------------------------------
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p r o b le m  t h a n  t h a t  p r e s e n t e d  by t h e  J e h o v a h ’s W i t n e s s e s ,

The law s  o f  t h i s  co u n t ry  w h ich  g r a n t  s p e c i a l  f a v o r s  t o  
55t h e  c l e r g y ,  h a v e  n o t  a l l e v i a t e d  t h e  d i f f i c u l t i e s  o f  t h e  

C o u r t  i n  d e a l i n g  w i t h  t h e s e  r e l i g i o u s  z e a l o t s .

I n  r e c e n t  y e a r s  C o u r t s  in  many s t a t e s  h av e  b e e n  
f l o o d e d  w i t h  l i t i g a t i o n  i n v o l v i n g  t h e  i s s u e  of  r e 
l i g i o u s  f r e e d o m  p a r t i c u l a r l y  as  a p p l i e d  t o  t h a t  s e c t  
known as  J e h o v a h ' s  W i tn e s s e s  whose d i s c i p l e s  c o n t e n d  
t h a t  t h e y ,  a s  o r d a i n e d  m i n i s t e r s ,  c a n n o t  be s u b j e c t 
ed t o  c i v i l  r e g u l a t i o n s  in  c a r r y i n g  ou t  t h e i r  m i n 
i s t r i e s . 5 o

F o r  t h i s  and o t h e r  r e a s o n s ,  t h e r e  h a s  b e en  "a  lo n g  l i s t  of  

Supreme C o u r t  d e c i s i o n s  c o n c e r n i n g  t h e  r i g h t  o f  W i t n e s s e s ,  e v e r y  

one o f  which  c o n t a i n s  some i n s t a n c e  o f  g o v e r n m e n t a l  a c t i v i t y . "57

5 5 r h i s  p r a c t i c e  i s  i n  a c c o r d a n c e  w i t h  t h e  J u d a e o - C h r i s t -  
i a n  t r a d i t i o n .  I n  t h e  Old T e s t a m e n t ,  L e v i ,  one o f  t h e  t w e l v e  
s o n s  o f  J a c o b ,  was head  o f  t h e  p r i e s t l y  l i n e  whose s u s t e n a n c e  
was p r o v i d e d  by t h e  p e o p l e .  Thus t h e  t r i b e  o f  L e v i  was a c c o r d 
ed s p e c i a l  p r i v i l e g e s ,  and s e rv e d  a s  r e l i g i o u s  l e a d e r s .  T h i s  
t i ^ a d i t i o n  can  be  s e e n  i n  t h e  s u f f r a g e  q u a l i f i c a t i o n s  o f  t h e  
A m er ican  C o l o n i e s ,  w hereby  t h e  c l e r g y ,  by v i r t u e  o f  i t s  s p e c i a l  
d i s p e n s a t i o n ,  c o u ld  e x e r c i s e  th e  v o t i n g  p r i v i l e g e  w i t h o u t  
m e e t i n g  c e r t a i n  r e q u i r e m e n t s  p r e s c r i b e d  f o r  t h e  r e s t  o f  t h e  
c i t i z e n r y .  U n d e r  t h e  c u r r e n t  scheme o f  t h e  t a x i n g  s t r u c t u r e ,  
t h e  c l e r g y  e n j o y s  c e r t a i n  b e n e f i t s  n o t  a c c o r d e d  t o  t h o s e  p u r 
s u i n g  s e c u l a r  o c c u p a t i o n s .  The e x e m p t io n  p e r m i t t e d  m i n i s t e r s  
f o r  h o u s i n g  b e n e f i t s  i s  an example o f  t h i s  s p e c i a l  p r i v i l e g e .  
Thus even  in  t h e  modern d a y ,  t h e r e  i s  a c a r r y - o v e r  of  t h e  a n 
c i e n t  p r a c t i c e  o f  f a v o r i n g  t h e  men o f  t h e  c l o t h .

5 G " c i v i l  L i b e r t i e s  — E n fo rc e m e n t  o f  P e d d l e r ' s  L i c e n s 
i n g  O r d i n a n c e  A g a i n s t  Members of R e l i g i o u s  S e c t  Engaged i n  
D i s t r i b u t i o n  o f  P a m p h l e t s , "  Loyola  Law Rev iew ,  I  ( J u n e ,  1 9 4 2 ) ,  
p .  2 2 9 .

5 7 c a r r ,  F e d e r a l  P r o t e c t i o n  o f  C i v i l  R i g h t s ,  p .  1 5 .  F o r  
a d i s c u s s i o n  o f  t h e  p e r s i s t e n c e  o f T h e  J e h o v a n ' s  W i t n e s s e s  b e 
f o r e  t h e  C o u r t s ,  s e e  a l s o :  Wesley McCune, The Nine  Young Men 
(New Y o rk :  H a r p e r  and B r o t h e r s ,  1 9 4 ? ) ,  p p .  1 4 3 -1 4 4 ;  C. Herman
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Much h a s  b e e n  s a i d  by many r e g a r d i n g  t h e  f l o o d  o f  c a s e s  i n 

s t i t u t e d  b e f o r e  t h e  C o u r t s  by t h e  J e h o v a h ' s  W i t n e s s e s .  To be  

s u r e ,  t h e y  hoped t o  be  t h e  d i r e c t  b e n e f i c i a r i e s  o f  t h e  huge 

amount  o f  l i t i g a t i o n  b r o u g h t  b e f o r e  t h e  t r i b u n a l s ,  b u t  t h e y  

s e r v e d  a t  l e a s t  a n o t h e r  p u r p o s e .

The J e h o v a h ' s  W i t n e s s e s  who became i n v o l v e d  in  
t r o u b l e  w i t h  t h e  law w ere  o n ly  s e e k i n g  t o  p r o p a g a t e  
t h e i r  u n p o p u l a r  c r e e d .  B u t  t h e y  f u r n i s h e d  t o  t h e  
Supreme C o u r t  i t s  most  f r u i t f u l  o p p o r t u n i t i e s .  . . 
t o  s t r i k e  down a r b i t r a r y  r e s t r a i n t s  upon t h e  f r e e 
doms g u a r a n t e e d  by t h e  F i r s t  Amendment.  I t  s h o u ld  
be  e m p h a s iz e d ,  f u r t h e r m o r e ,  t h a t  t h e  im p a c t  o f  t h e  
J e h o v a h ' s  W i t n e s s e s '  d e c i s i o n s  o f  t h e  h i g h  t r i b u n a l  
i s  n o t  c o n f i n e d  t o  t h o s e  u s i n g  s p e e c h  a s  a means of 
e v a n g e l i s m .  F o r  t h i s  i s  one o f  t h e  a r e a s  where  
t h e r e  i s  a c l o s e  i n t e r r e l a t i o n  b e tw e e n  f r e e d o m  of  
s p e e c h  and o f  r e l i g i o n .  R e g u l a t i o n  u s e d  t o  b l o c k  
r e l i g i o u s  e v a n g e l i s m  t o d a y  may b e  em ployed t o  s t i f l e  
p o l i t i c a l  e x p r e s s i o n  o r  s p e e c h  t o m o r r o w , 58

D e s p i t e  t h e  f a c t  t h a t  t h e  C o u r t  h a s  b e e n  g e n e r a l l y  f a v 

o r a b l e  t o  t h e  p l e a d i n g s  o f  t h e  W i t n e s s e s ,  and t o  r e l i g i o u s  

l i b e r t y  i n  g e n e r a l ,  i t  h a s  n o t  b een  f r e e  f ro m  v i g o r o u s

P r i t c h e t t ,  The R o o s e v e l t  C o u r t :  A S tu d y  i n  J u d i c i a l  P o l i t i c s  
and  V a lu e s  (New Y o rk :  M acm il la n  C o . , 1948%, p p .  3 0 -3 1 ;  David  
F e l i m a n ,  *fhe L i m i t s  o f  F reedom  (New B r u n s w i c k :  R u t g e r s  U niv .  
P r e s s ,  1959)J P .  27;~ir if*red H. K e l l y  and W in f re d  A. H a r b i s o n ,  
The  A m erican  C o n s t i t u t i o n  I t s  O r i g i n s  and Developm ent  (New 
Y o r k :  W.W. N o r to n  and C o . ,  I n c . ,  1$55)# p p .  ÜO3 -ÜO5 , and 
I l l i n o i s  Law Review  o f  N o r t h w e s t e r n  U n i v e r s i t y ,  XXXV(May,1 9 4 0 ) , 
p p .  9 0 - 9 5 . F o r  a more  g e n e r a l  t r e a t m e n t ,  s e e :  C h a p t e r  XIV, 
A l p h e u s  T .  Mason, and W i l l i a m  M. B ea n y ,  The Supreme Court  i n  
a  F r e e  S o c i e t y  (Englewood C l i f f s :  P r e n t i c e  H a l l  I n c . ,  1959T7 
pp7^5-3'ü'4';-' ■

^ ^ B ern a rd  S c h w a r t z ,  The Supreme C o u r t  : C o n s t i t u t i o n a l  
R e v o l u t i o n  i n  R e t r o s p e c t  (New York: The Ronald P r e s s  Co. ,
1 9 3 7 ) ,  " p . " 2 ^ T . -----------------  ---------
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c r i t i c i s m .  The W i t n e s s e s  t o o  have  c r i t i c i z e d  t h e  C o u r t ' s  d e 

c i s i o n  w h en ev e r  t h e  d e c i s i o n  was c o n t r a r y  t o  t h e i r  p l e a d i n g s  

(w h ic h  h a s  n o t  b e en  f r e q u e n t ) .  But  t h i s  i s  p r o o f  o f  t h e  

e x i s t e n c e  o f  a h e a l t h y  p o l i t i c a l  f r e e d o m .

R e a d in g  some o f  t h e  r em ark s  made by N a than  H. 
K n o r r ,  t h e  P r e s i d e n t  o f  t h e  S o c i e t y ,  which  have  
impugned t h e  a c t i o n s  and t h e  m o t i v e s  of  s u c h  f e d e r 
a l  b r a n c h e s  a s  t h e  Supreme C o u r t ,  one i s  f o r c e d  t o  
r e m a r k  what  a b a s i c a l l y  sound c o u n t r y  we hav e  h e r e  
t o  a b s o r b  s u c h  c r i t i c i s m .  A c t u a l l y ,  t h a t  f a c t  i t 
s e l f  seems t o  b e l i e  most  o f  t h e  a c c u s a t i o n s , 59

The C h i e f  L e g a l  C o u n s e l  f o r  t h e  W i t n e s s e s ,  Hayden Cooper  

C o v i n g t o n ,  "who i n  h i s  way h a s  p r o b a b l y  c o n t r i b u t e d  a s  much t o  

t h e  d e v e lo p m e n t  o f  t h e  c o n s t i t u t i o n a l  law r e l a t i n g  t o  c i v i l  

l i b e r t i e s  a s  any man i n  American  h i s t o r y , a c c u s e d  t h e  C o u r t  

o f  b e i n g  " n o t  l i b e r a l  to w a rd  l i b e r t y , T o  t h e  c o n s t i t u e n c y  

he  c a u t i o n e d ,  "To t r y  t o  know what t h e  n e x t  move o f  t h e  C o u r t  

w i l l  b e  i s  l i k e  t r y i n g  t o  t e l l  when and where l i g h t n i n g  i s  

g o i n g  t o  s t r i k e ,  f ro m  now on J u s t  b r a c e  y o u r s e l v e s  f o r  a n y 

t h i n g , A s  i f  t o  p r o v e  h i s  p o i n t ,  Mr, C o v in g to n ,  a s  t h e  

c h i e f  c o u n s e l  f o r  t h e  J e h o v a h ' s  W i t n e s s e s  b e f o r e  t h e  Supreme 

C o u r t ,  " t r i e d  a g a i n ,  and a g a i n ,  and y e t  a g a i n , "^3

5 9 " j e h o v a h ' s  W i t n e s s e s , "  New Y ork  T im es , J u l y  2 5 ,  1 9 5 3 ,
p ,  10 ,

^*^Leo P f e f f e r ,  C h u r c h , S t a t e  and Freedom ( B o s to n :  B e a 
con P r e s s ,  19 5 3 ) ,  p .  5 % ^

G^New York  T im e s ,  J u l y  2 4 ,  1953 ,  p .  13 .

•]

63 ,

G^ibid,

P f e f f e r ,  C h u rc h ,  S t a t e  and F reedom ,  p ,  519.
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When J u s t i c e  S a n f o r d  i n  t h e  G i t l o w  c a s e ,  c a s u a l l y  r e 

marked t h a t  t h e  f r e e d o m  o f  s p e e c h  and p r e s s  c o n t a i n e d  i n  t h e  

F i r s t  Amendment w e re  " p r o t e c t e d  by t h e  due p r o c e s s  c l a u s e  of  

t h e  F o u r t e e n t h  Amendment f ro m  im p a i rm e n t  by t h e  s t a t e s , "^4  

he  p r o v i d e d  a key t o  t h e  g a t e  t h r o u g h  w h ich  a l a r g e  s t r e a m  

o f  c i v i l  l i b e r t i e s  c a s e s  would f l o w ,  b u t  n o t  w i t h o u t  t h e  

pangs  o f  g r o w t h  and l e g a l  c o n g e s t i o n  i n  commerce.  To o t h e r  

i n d i v i d u a l s  and g r o u p s  a s  w e l l ,  b u t  more  so  t o  t h e  J e h o v a h ' s  

W i t n e s s e s ,  t h e  way was paved f o r  l e g a l  a c t i o n  by t h e  t i m e  t h e  

f i r s t  J e h o v a h ' s  W i t n e s s e s  c a s e  r e a c h e d  t h e  High C o u r t .  The 

d e c l a r a t i o n  by  t h e  C o u r t  t h a t  s t a t e s  may n o t  a b r i d g e  F i r s t  

Amendment g u a r a n t e e s ,  c l e a r l y  p e r m i t t e d  "a  man / t o /  s u b s c r i b e  

t o  w h a t e v e r  r e l i g i o u s  b e l i e f s  he may d e s i r e ,  and e v e n .  , , 

t o  t r a n s l a t e  t h e s e  b e l i e f s  i n t o  c o n c r e t e  a c t s , "^5 Not o n ly  

d i d  G i t l o w  and i t s  c o u n t e r p a r t s  a f f o r d  c e r t a i n  a c t i v i t i e s  

f ro m  s t a t e  i n t e r f e r e n c e ,  t h e  Supreme C o u r t  i t s e l f  was g i v e n  

a new r o l e ,  "The Supreme C o u r t  i n  i t s  modern r o l e  i s  a 

f a s c i n a t i n g  s u b j e c t  f o r  o b s e r v a t i o n .  I t  o p e r a t e s  a t  t h e  s to r m  

c e n t e r  o f  o u r  n a t i o n a l  l i f e ,  i t  m a n i f e s t s  t h e  l o f t i n e s s  o f  o u r  

c o n s t i t u t i o n a l  i d e a l s , T h u s  i f  c o n s t i t u t i o n a l  p r i n c i p l e s  

a r e  n o t  a lw a y s  c l e a r - c u t  i n  t h i s  d e v e l o p m e n t ,  one t h i n g  r e m a in s

6 4(} i t  low V, New Y o r k ,

^ ^ e r b e r t  W r i g h t ,  " R e l i g i o u s  L i b e r t y  Under  t h e  C o n s t i 
t u t i o n  o f  t h e  U n i t e d  S t a t e s , "  V i r g i n i a  Law Rev iew ,  XXVII 
( N o v , ,  1 9 4 0 ) ,  p ,  8 7 ,

^ ^ C a r l  B .  S w i s h e r ,  The Supreme C o u r t  i n  Modern R o le  
(W ash in g to n  S q u a r e :  New Y o rk  t J n i v ' e r s i t y  P r e s s ,  1 9 5 8 ) t p ,  191 .
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u n q u e s t i o n a b l e ;  t h a t  i s ,  t h e  work l o a d  o f  t h e  Supreme C o u r t  

h a s  b ee n  c o n s t a n t l y  on t h e  i n c r e a s e .

The d i s c u s s i o n  o f  t h i s  c h a p t e r  h a s  c e n t e r e d  m a in ly  on 

t h e  "new l i b e r t y "  w h ic h  came i n t o  J u d i c i a l  vogue  s i n c e  t h e  

C o u r t  t o o k  t h a t  view b e g i n n i n g  a ro u n d  1 9 2 5 . As  i t  h a s  a l 

r e a d y  been  n o t e d ,  o n ly  t h r e e  y e a r s  p r i o r ,  t h e  C o u r t  i n  t h e  

P r u d e n t i a l  I n s u r a n c e  Company c a s e ^ ^  had h e l d  t h a t  t h e  F o u r 

t e e n t h  Amendment d id  n o t  make t h e  p r o t e c t i o n s  of  t h e  F i r s t  Amend

ment  b i n d i n g  on s t a t e s .  As t i m e  went  on h o w e v e r ,  " e v e r y  a s p e c t  

o f  F i r s t  Amendment f r e e d o m s  was made a v a i l a b l e  a g a i n s t  t h e  s t a t e s  

u n d e r  / t h e /  i n c o r p o r â t i o n i s t ' s  p h i l o s o p h y .  R e l i g i o n ,  s p e e c h ,  

p r e s s ,  a s s e m b ly  and p e t i t i o n  were  g i v e n  p r o t e c t i o n  a g a i n s t  s t a t e  

a c t i o n  v i o l a t i v e  o f  t h e  F i r s t  Amendment. " ^ 9  O c c a s i o n a l l y  how

e v e r ,  some J u s t i c e s  h a v e  s u g g e s t e d  t h a t  f r e e d o m  o f  s p e e c h  and 

o f  t h e  p r e s s  may be s e c u r e d  i n  g r e a t e r  p r o p o r t i o n  u n d e r  t h e  

F i r s t  Amendment t h a n  u n d e r  t h e  F o u r t e e n t h  A m e n d m e n t , b u t  t h e  

c o u r t  h a s  n e v e r  a d o p te d  t h i s  v i e w .  As t o  when,  i f  e v e r ,  o t h e r  

g u a r a n t e e s  i n  t h e  B i l l  o f  R i g h t s  w i l l  be i n c o r p o r a t e d  i n t o  t h e  

m ean in g  o f  t h e  F o u r t e e n t h  Amendment i s  an a c a d e m ic  q u e s t i o n .

i s  g e n e r a l l y  a g r e e d  t h a t  t h e  G i t l o w  c a s e  marked 
t h e  b e g i n n i n g  o f  t h e  "new l i b e r t y . "

68259 U .S .  530 ( 1 9 2 2 ) .

69Dumbauld, The  B i l l  o f  R i g h t s  and What i t  Means Today ,  
PP .  1 3 3 - 1 3 4 .   ^

7 0 B e a u h a r n a i s  v .  I l l i n o i s ,  343 U .S .  250 ( 1 9 5 2 ) ,  and 
R o t h  V. U n i t e d  ;à taTës ,  354 U .S .  475 ( 1 9 5 7 ) .



56
and i s  n o t  w i t h i n  t h e  p u r v ie w  of  t h i s  s t u d y ,  b u t  th e  f a c t  t h a t  

t h e  C o u r t  h a s  a c c e p t e d  t h e  i n c o r p o r a t i o n  d o c t r i n e  r e g a r d i n g  

F i r s t  Amendment f r e e d o m s  i s  a s i n e  qua non t o  t h i s  e x a m i n a t i o n .



PART II

THE COURT, THE CONSTITUTION, AND THE CULT

CHAPTER I I I  

SOLICITATION AND STATE ORDINANCES

The f i r s t  c a s e  i n v o l v i n g  J e h o v a h ' s  W i t n e s s e s  b r o u g h t  

b e f o r e  t h e  U n i t e d  S t a t e s  Supreme C o u r t  was i n  F e b r u a r y  o f  

1938 , ^  when Alma L o v e l l ,  a member of  t h e  s e c t ,  was c o n v i c t e d  

by a R e c o r d e r ' s  C o u r t  o f  t h e  C i t y  o f  G r i f f i n ,  G e o r g i a ,  f o r  

v i o l a t i o n  o f  a c i t y  o r d i n a n c e .  T h i s  marked t h e  b e g i n n i n g  of  a 

lo n g  l i s t  o f  Supreme C o u r t  c a s e s  a f f e c t i n g  t h i s  m i n o r i t y  r e 

l i g i o u s  g r o u p .  The f a i l u r e  o f  t h e  a p p e l l a n t  t o  a c q u i r e  a 

p e r m i t  f o r  d i s t r i b u t i o n  of  l i t e r a t u r e  a s  p r e s c r i b e d  by t h e  c i t y  

o r d i n a n c e  r e s u l t e d  i n  h e r  c o n v i c t i o n .  The Supreme C o u r t  t o o k  

t h e  c a s e  on a p p e a l  a f t e r  t h e  G e o r g i a  c o u r t s  r e f u s e d  r e v i e w .

The v i o l a t i o n ,  wh ich  i s  n o t  d e n i e d ,  c o n s i s t e d  
of  t h e  d i s t r i b u t i o n  w i t h o u t  t h e  r e q u i r e d  p e r m i s s i o n  
o f  a p a m p h le t  and m agaz ine  i n  t h e  n a t u r e  o f  r e l i 
g i o u s  t r a c t s ,  s e t t i n g  f o r t h  t h e  g o s p e l  o f  t h e  'K in g 
dom o f  J e h o v a h . '  A p p e l l a n t  d i d  n o t  a p p ly  f o r  a p e r 
m i t ,  a s  she  r e g a r d e d  h e r s e l f  as  s e n t  by J e h o v a h  t o  
do 'H i s  w o r k '  and t h a t  s u c h  an a p p l i c a t i o n  would 
have  b e e n  ' a n  a c t  o f  d i s o b e d i e n c e  t o  H is  command, '

The c o n t e n t i o n  by t h e  a p p e l l a n t  was t h a t  t h e  o r d i n a n c e

^L o v e l l  V. G r i f f i n , 303 U.S .  444 ( 1 9 3 8 ) .  I t  h a s  been  
e s t a b l i s h e d  t h a t  t h e  due p r o c e s s  c l a u s e  o f  t h e  F o u r t e e n t h  
Amendment i n c o r p o r a t e s  t h e  F i r s t  Amendment f re ed o m s  t o  t h e  
e x t e n t  t h a t  s t a t e s  may n o t  a b r i d g e  t h e  g u a r a n t e e s .

%bid.,  p. 448.
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v i o l a t e d  t h e  g u a r a n t e e s  o f  r e l i g i o n  and p r e s s  a s  a c c o r d e d  by 

t h e  F i r s t  Amendment w hich  a r e  s a f e g u a r d e d  by t h e  a p p l i c a t i o n  

o f  t h e  due p r o c e s s  c l a u s e  o f  t h e  F o u r t e e n t h  Amendment.

The c i t y  o r d i n a n c e  r e q u i r i n g  p e r m i t s  f o r  t h e  d i s t r i b u 

t i o n  o f  l i t e r a t u r e ,  was n o t  I n s t i t u t e d  w i t h o u t  r e a s o n .  Such 

t h i n g s  a s  misuse and l i t t e r i n g  o f  s t r e e t s ,  d i s t u r b a n c e  o f  p u b 

l i c  o r d e r ,  m o l e s t a t i o n  o f  t h e  i n h a b i t a n t s  a r e  p r o p e r  p o l i c e  

m e a s u re s  w hich  t h e  s t a t e s  have  t h e  r i g h t  t o  r e g u l a t e .

E f f o r t s  t o  p r e v e n t  s u c h  d i s t u r b a n c e  w i t h o u t  
d i r e c t l y  i m p o s in g  r e s t r a i n t  upon t h e  f r e e  e x e r c i s e  
o f  r e l i g i o u s  b e l i e f s ,  have  l e d  t o  t h e  e n a c t m e n t  o f  
s t a t u t e s  and o r d i n a n c e s  s e e k i n g  t o  r e g u l a t e  t h e  
d i s t r i b u t i o n  and s a l e  o f  ‘r e l i g i o u s '  l i t e r a t u r e .  
Many o f  t h e s e  h a v e  b e en  s u c c e s s f u l l y  c h a l l e n g e d  on 
c o n s t i t u t i o n a l  g r o u n d s .  B u t  t h e  most common among 
th em ,  t h e  ‘h a n d b i l l *  o r  ' p e d d l e r ' s '  o r d i n a n c e  r e 
q u i r i n g  t h e  p r o c u r e m e n t  o r  p u r c h a s e  o f  a l i c e n s e  
o r  p e r m i t  by t h e  v e n d o r  o r  d i s t r i b u t o r ,  h a s  b een  
s u s t a i n e d .  The p u r p o s e  of  su ch  l e g i s l a t i o n  i s  
g e n e r a l l y  s a i d  t o  be  e i t h e r  t h a t  o f  p r e v e n t i n g  t h e  
l i t t e r i n g  o f  p u b l i c  h ig h w a y s  w i t h  a d v e r t i s i n g  c i r 
c u l a r s ,  o r  t o  a s s u r e  t h e  s a f e t y  and c o n v e n i e n c e  in  
t h e  u s e  of  t h e  s t r e e t s , 3

The C o u r t  d i d  n o t  i g n o r e  t h e  power o f  t h e  s t a t e s  r e g a r d 

i n g  m a t t e r s  of  p u b l i c  o r d e r  and c o n v e n i e n c e ,  b u t  t h e  o r d i n a n c e  

i n  t h e  i n s t a n t  c a s e  was t o o  b ro a d  f o r  " i t  c o v e r s  e v e r y  s o r t  o f  

c i r c u l a t i o n  e i t h e r  by hand o r  o t h e r w i s e , " ^  The law went  t o o  

f a r  i n  t h a t  " i t  f o r b a d e  e v e r y  s o r t  o f  d i s t r i b u t i o n  e x c e p t  su ch

^ J u l i u s  H, M in e r ,  " R e l i g i o n  and t h e  Law,"  C h i c a g o - Kent 
Law R ev iew , XXI (March 1 9 4 3 ) ,  p p ,  1 65 - I 6 6 ,

^ L o v e l l  V,  G r i f f i n ,  p ,  451,
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a s  t h e  c i t y  m anage r  saw f i t  t o  a l l o w . ^  The C o u r t  was g e n 

u i n e l y  c o n c e r n e d  o v e r  t h e  "b ro a d  sweep" and t h e  " i n d e f i n i t e 

n e s s "  o f  t h e  o r d i n a n c e ,  t h e  a l l - i n c l u s i v e  n a t u r e  o f  " l i t e r a 

t u r e , "  t h e  l a c k  o f  r e s t r i c t i o n  a s  t o  t h e  a p p l i c a t i o n  o f  t h e  

law r e g a r d i n g  t i m e  o r  p l a c e ,  and t h e  f a c t  t h a t  t h e  c i t y  manager  

was " c l o t h e d  w i t h  a r b i t r a r y  p o w e r , D e l i v e r i n g  t h e  o p i n i o n  

o f  a unan im ous  C o u r t ,  Mr. C h i e f  J u s t i c e  Hughes d e c l a r e d :

We t h i n k  t h a t  t h e  o r d i n a n c e  i s  i n v a l i d  on i t s  
f a c e .  W h a tev e r  t h e  m o t iv e  w h ich  i n d u c e d  i t s  a d o p 
t i o n ,  i t s  c h a r a c t e r  i s  such  t h a t  i t  s t r i k e s  a t  t h e  
v e r y  f o u n d a t i o n  o f  t h e  f r e ed o m  o f  t h e  p r e s s  by s u b 
j e c t i n g  i t  t o  l i c e n s e  and c e n s o r s h i p . 7

Freedom  o f  t h e  p r e s s  i s  n o t  c o n f i n e d  t o  n e w s p a p e r s  and 

p e r i o d i c a l s ,  i t  em b ra ce s  p a m p h le t s  and l e a f l e t s  s a i d  t h e  C h i e f  

J u s t i c e ,  While  t h e  f r e e d o m  f ro m  p r e v i o u s  r e s t r a i n t ®  i s  n o t  

a b s o l u t e ,  t h e  p r e v e n t i o n  o f  t h i s  r e s t r a i n t  was a l e a d i n g  p u r 

p o se  i n  t h e  a d o p t i o n  of  t h i s  amendment,  " L e g i s l a t i o n  o f  t h e  

t y p e  o f  t h e  o r d i n a n c e  i n  q u e s t i o n  would r e s t o r e  t h e  s y s t e m  o f  

l i c e n s e  and c e n s o r s h i p  i n  i t s  b a l d e s t  f o r m , "5 A c c o r d i n g  t o  

Z e c h a r i a h  C h a f e e ,  " p r e v i o u s  r e s t r a i n t  on s p e e c h  e x i s t s  when

e v e r  a l i c e n s e  f o r  any method o f  com m u n ica t in g  t h o u g h t  dep en d s

5Rotnem, A . P . S . R . , CIX, p .  1057.

®L o v e l l  V. G r i f f i n ,  p ,  446 .

Ti b i d .
o
S ee  N ea r  v .  M i n n e s o t a , and G r o s j e a n  v .  A m er ican  P r e s s .

^ L o v e l l  V. G r i f f i n ,  p .  452 .
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on so m e b o d y ' s  j u d g m e n t .  So t h e  p ro b le m  a lw a y s  a r i s e s  even 

w i t h  a g e n e r a l  p e r m i t  law ,"^®

The J e h o v a h ’ s W i t n e s s e s ,  In  p r e s e n t i n g  t h e i r  f i r s t  c a s e  

b e f o r e  t h e  h i g h  t r i b u n a l ,  w e re  s u c c e s s f u l  i n  " p ro v in g "  t h e i r  

p o i n t ,  and o b t a i n i n g  f ro m  t h e  C o u r t  o f  c l e a r e r  d e f i n i t i o n  o f  

c e r t a i n  g u a r a n t e e s .  The  method invoked  by t h e  W i t n e s s e s  was 

n o t  n o v e l ;  b u t  t h e  a p p r o a c h  d i s p l a y e d  wisdom.

The c o n s t i t u t i o n a l i t y  o f  l e g i s l a t i o n  o f  t h i s  
n a t u r e  h a s  b e e n  c h a l l e n g e d ,  p r i n c i p a l l y  by r e 
l i g i o u s  g ro u p  a s  a b r i d g i n g  f r e e d o m  o f  t h e  p r e s s
and o f  r e l i g i o u s  w o r s h i p .  When so  c h a l l e n g i n g ,
s u ch  g ro u p s  a p p ly  t e r m s  s u c h  a s  ' p r e v i o u s  r e s t r a i n t , '
• t o o  b r o a d , '  ' c e n s o r s h i p , '  ' l i c e n s e , '  ' d i s c r i m i n a 
t i o n , '  ' v a g u e n e s s , '  ' l a c k  o f  a u t h o r i t y , '  and t h e  
l i k e ,11

The C o u r t ' s  i n t e r p r e t a t i o n  t h a t  t h e  p r e s s  "comprehends  e v e r y  

s o r t  of  p u b l i c a t i o n  w h ich  a f f o r d s  a v e h i c l e  o f  i n f o r m a t i o n  and 

o p i n i o n , "12 meant  t h a t  a l l  r e l i g i o u s  l i t e r a t u r e  c o u ld  come u n 

d e r  t h e  same c l a s s i f i c a t i o n ,  t h e r e b y  b e i n g  e n t i t l e d  t o  t h e  

same p r i v i l e g e s .  T h i s ,  o f  c o u r s e ,  d i d . n o t  mean t h a t  m u n i c i p a l 

i t i e s  had no c o n t r o l  o v e r  d i s t r i b u t i o n  o f  l i t e r a t u r e ,  i t  does

mean h o w e v e r ,  t h a t  a c i t y  may n o t  p a s s  an o r d in a n c e  t h a t  " s t r i k e s

a t  t h e  v e r y  f o u n d a t i o n  o f  t h e  f re e d o m  of  t h e  p r e s s  by s u b j e c t i n g

l ^ Z e c h a r i a h  C h a f e e ,  J r . ,  F r e e  S p e e c h  i n  t h e  U n i t e d  
S t a t e s  (C am br idge :  H a rv a rd  U n i v e r s i t y  P r e s s , “T 9 4 2 ) , p ,
t o ;—

l ^ M i n e r ,  C h i c a g o - Kent Law R ev iew , XXI, p, l 6 6 ,  

l ^ L o v e l l  V, G r i f f i n ,  p ,  451 .
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i t  t o  l i c e n s e  o r  c e n s o r s h i p , "13 F u r t h e r m o r e :

C i t i e s  may h ave  a d u t y  t o  k ee p  t h e i r  s t r e e t s  
c l e a n  and f r e e  f ro m  o b s t r u c t i o n ,  b u t  as  a means 
of  d o i n g  so  t h e y  may n o t  f o r b i d  a p e r s o n  r i g h t 
f u l l y  on t h e  s t r e e t s  f rom  h a n d i n g  l i t e r a t u r e  t o  
one w i l l i n g  t o  r e c e i v e  i t .  The s t r e e t s  a r e  
n a t u r a l  and p r o p e r  p l a c e s  f o r  t h e  d i s s e m i n a t i o n  
o f  i n f o r m a t i o n  and o p i n i o n .  The p u b l i c  c o n 
v e n i e n c e  o f  c l e a n  s t r e e t s  d o e s  n o t  j u s t i f y  a
r e g u l a t i o n  w h ich  d e p r i v e s  c i t i z e n s  o f  t h i s  c o n 
s t i t u t i o n a l  r i g h t . 14

As an a d m i n i s t r a t i v e  m e a s u r e ,  t h e  C o u r t  a l s o  made c l e a r

t h a t  anyone  who i s  p r o s e c u t e d  f o r  d i s o b e y i n g  a l i c e n s e  o r d i n a n c e

w h ich  i s  v o id  on i t s  f a c e  may c o n t e s t  i t s  v a l i d i t y  w i t h o u t  h a v 

i n g  s o u g h t  a p e r m i t  u n d e r  i t . ^5 i f  t h i s  were n o t  s o ,  Amy L o v e l l  

would have  d i f f i c u l t y  i n  p r a y i n g  t h e  High C o u r t  f o r  an a p p e a l .

W h e th e r  t h e  n e x t  c a s e  was p l a n n e d  by t h e  " v i c t o r s "  o r  

n o t ,  i t  came w i t h i n  a y e a r  a f t e r  t h e  L o v e l l  c a s e .  E v i d e n t l y  

t h e  L o v e l l  d e c i s i o n ,  s i g n i f i c a n t  t h o u g h  i t  may h a v e  b e e n ,  "by 

no means p u t  an end t o  a t t e m p t s  by m u n i c i p a l i t i e s  t o  c e n s o r  

d i s t r i b u t i o n  o f "l i t e r a t u r e  on t h e  s t r e e t s , "1^ A c t u a l l y ,  f o u r  

s i m i l a r  c a s e s  were  d i s p o s e d  o f  s i m u l t a n e o u s l y  by t h e  Supreme 

C o u r t  i n  S c h n e i d e r  v .  S t a t e  (Town o f  I r v i n g t o n ) . 1? The

I 3 l b i d .

l ^ o b e r t  E .  Cushman, " C o n s t i t u t i o n a l  Law in  1 9 3 9 - 1 9 4 0 , "  
A . P . S . R . , XXXV ( A p r i l ,  1 9 4 1 ) ,  p .  2 6 8 .

43s m i t h  V. Cahoon, 2 8 ]  U .S .  553 ( 1 9 3 1 ) .

4 % o n v i t z ,  F u n d a m e n ta l  L i b e r t i e s , p .  1 7 6 .

^"^308 U .S .  147 ( 19 3 8 ) ,  h e r e a f t e r  c i t e d  a s  S c h n e i d e r  v .  
I r v i n g t o n .
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s u b j e c t  c a s e s  d e a l t  w i th  o r d in a n c e s  o f  t h e  C i t i e s  o f  Los 

A n g e le s ,  C a l i f o r n i a ;  M ilw aukee , W is c o n s in ;  W o r c e s t e r ,  Mas

s a c h u s e t t s ;  and I r v i n g t o n ,  New J e r s e y »  A l l  t h e  o r d in a n c e s  

w ere  s i m i l a r  in  t h a t  t h e y  r e q u i r e d  - -  t h r o u g h  v a r i o u s  p r o 

c e d u r e s  — a p e r m i t  f o r  t h e  d i s t r i b u t i o n  o f  l i t e r a t u r e .  The 

I r v i n g t o n  o r d in a n c e  a p p e a re d  m o st burdensom e in  t h a t  i t  r e 

q u i r e d  t h e  a p p l i c a n t  t o  be  f i n g e r p r i n t e d  and p h o to g ra p h e d  b e 

f o r e  t h e  p e r m i t  c o u ld  i s s u e  f rom  t h e  C h ie f  o f  P o l i c e ,  M ore

o v e r  t h e  a p p l i c a n t  had  t o  f u r n i s h  d e t a i l e d  i n f o r m a t i o n  a b o u t  

h i m s e l f  and t h e  p r o j e c t  f o r  w h ich  he  was c a n v a s s i n g .  The 

C h ie f  o f  P o l i c e  had d i s c r e t i o n  o v e r  t h e  m o ra l  c h a r a c t e r  o f  

t h e  a p p l i c a n t  i n  i s s u i n g  t h e  p e r m i t .  The p e t i t i o n e r  in  t h e  

i n s t a n t  c a s e ,  a member o f  t h e  W a tc h to w e r  B i b l e  and T r a c t  S o 

c i e t y ,  and a s  s u c h  a c e r t i f i e d  member o f  t h e  J e h o v a h 's  W i t 

n e s s e s ,  was a r r e s t e d  and c h a rg e d  w i t h  c a n v a s s i n g  w i t h o u t  a  

p e r m i t .  As i n  t h e  c a s e  o f  Amy L o v e l l  s u p r a , t h e  a p p e l l a n t  d id  

n o t  a p p ly  f o r  a p e r m i t  b e c a u s e  t o  do so  would be  a d i s o b e d i e n c e  

t o  t h e  command o f  God.

The R e c o r d e r ' s  C o u r t  of New J e r s e y  c o n v ic t e d  h e r  and 

b o t h  t h e  C o u r t  o f  E r r o r s  and A p p e a ls  and t h e  S t a t e  Suprem e

C o u r t  u p h e ld  t h e  c o n v i c t i o n .  The s t a t e  c o u r t s  d i s t i n g u i s h e d
1 ftL o v e l l  v ,  G r i f f i n  on s e v e r a l  g r o u n d s ;  b u t  m a in ly  on t h e  

g ro u n d  t h a t  t h e  o r d in a n c e  in  t h i s  c a s e  s p e c i f i e d  t h e  p l a c e s  

i n  w h ich  d i s t r i b u t i o n  w i t h o u t  a  p e r m i t  was p r o h i b i t e d .  The

1 ftSee pp. 149-152.
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s t a t e  a l s o  c o n t e n d e d  t h a t  t h e  L o v e l l  d e c i s i o n  was n o t  c o n 

t r o l l i n g  s i n c e  t h e  o r d i n a n c e  t h e r e  was n o t  m a n i f e s t l y  aimed 

a t  p r e v e n t i o n  o f  l i t t e r i n g  o f  t h e  s t r e e t s .  T h u s ,

A t t e m p t s  w ere  made by t h e  p r o p o n e n t s  o f  t h e  
o r d i n a n c e  i n  t h e  p r i n c i p l e  c a s e  t o  d i s t i n g u i s h  
them  f ro m  t h e  u n c o n s t i t u t i o n a l  o r d i n a n c e  i n  
L o v e l l  V, G r i f f i n . T h e r e ,  d i s t r i b u t i o n  was f o r -  
b i d d e n  e v e r y w h e r e ,  w h i l e  i n  t h e  i n s t a n t  c a s e  on ly  
s p e c i f i e d  p u b l i c  p l a c e s  w ere  s t i p u l a t e d  i n  w h ich  
d i s t r i b u t i o n  was f o r b i d d e n .  A l s o  t h e  G r i f f i n  
o r d i n a n c e  was n o t  p r i m a r i l y  d i r e c t e d  a t  p r e v e n t -  
in g  t h e  l i t t e r i n g  o f  t h e  c i t y  s t r e e t s . 19

The S t a t e  f u r t h e r  c o n te n d e d  t h a t  t h e  t i m e  f o r  c a n v a s s i n g  was 

p r e s c r i b e d  f ro m  9 A.M. t o  5 P .M . ,  a s t i p u l a t i o n  w h ich  was n e i 

t h e r  vague n o r  s w e e p in g .

I n  s t r i k i n g  down t h e  s t a t u t e ,  t h e  C o u r t  d i d  n o t  d e v i a t e  

s u b s t a n t i a l l y  f ro m  t h e  L o v e l l  d e c i s i o n .  Mr. J u s t i c e  R o b e r t s  

spoke f o r  t h e  m a j o r i t y .

A l th o u g h  a m u n i c i p a l i t y  may e n a c t  r e g u l a t i o n s  
i n  t h e  i n t e r e s t  o f  p u b l i c  s a f e t y ,  h e a l t h ,  w e l f a r e  
o r  c o n v e n i e n c e ,  t h e s e  may n o t  a b r i d g e  t h e  i n d i v i 
d u a l  l i b e r t i e s  s e c u r e d  by t h e  C o n s t i t u t i o n  t o  t h o s e  
who w is h  t o  s p e a k ,  w r i t e ,  p r i n t  o r  c i r c u l a t e  i n 
f o r m a t i o n  o r  o p i n i o n . 20

R o b e r t s  was q u i c k  t o  p o i n t  o u t  h o w e v e r ,  t h a t  t h i s  r i g h t  was s u b 

j e c t  t o  r e g u l a t i o n  o f  c o n d u c t  w h ic h  i n  a l l  i n s t a n c e s  s h o u ld  be 

r e a s o n a b l e .  F o r  e x a m p le ,  t h i s  l i b e r t y  c o u ld  n o t  be e x e r c i s e d

l ^ w i l l i a m  A u l l  I I I ,  "Freedom  o f  S p ee ch  and P r e s s  - -  
H a n d b i l l  O r d i n a n c e s , "  M i s s o u r i  Law Review VI ( J a n . ,  1 9 4 1 ) ,  
p p .  1 0 3 - 1 0 4 .

20,'S c h n e i d e r  v .  I r v i n g t o n , p .  l 6 0 .
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by s t a n d i n g  i n  t h e  m id d le  o f  t h e  s t r e e t ,  c o n t r a r y  t o  t r a f f i c  

r e g u l a t i o n s ,  o r  c o m p e l l i n g  p a s s e r - b y s  t o  t a k e  t h e  l e a f l e t s  

and h a n d b i l l s  by f o r m i n g  a c o rd o n  a s  a means o f  s t o p p i n g  

p e d e s t r i a n s .  P r o h i b i t i o n s  by t h e  s t a t e  of  s u c h  c o n d u c t  would 

n o t  a b r i d g e  c o n s t i t u t i o n a l  l i b e r t i e s  " s i n c e  s u c h  a c t i v i t y  

b e a r s  no n e c e s s a r y  r e l a t i o n s h i p  t o  th e  f r e e d o m  t o  s p e a k ,  

w r i t e ,  p r i n t  o r  d i s t r i b u t e  i n f o r m a t i o n  o r  o p i n i o n , "^4  The 

c o n t e n t  o f  t h e  l a n g u a g e  o f  t h e  C o u r t ,  i n  p l a c e s ,  was a c t u a l l y  

no d i f f e r e n t  f ro m  C h i e f  J u s t i c e  Hughes* p r o n o u n c e m e n t s  i n  t h e  

L o v e l l  c a s e ,  a s  f o r  e x a m p le ,  " t o  keep t h e  s t r e e t s  c l e a n  and 

o f  good a p p e a r a n c e  i s  i n s u f f i c i e n t  t o  j u s t i f y  / s u c h  a n /  o r d i 

n a n c e ; "  " t h e  s t r e e t s  a r e  n a t u r a l  and p r o p e r  p l a c e s  f o r  t h e  

d i s s e m i n a t i o n  o f  i n f o r m a t i o n  and o p i n i o n ; "  and t h e  m os t  

g r a n d i l o q u e n t  b u t  m e a n i n g f u l  p h r a s e  of a l l ,  "To r e q u i r e  a c e n 

s o r s h i p  t h r o u g h  l i c e n s e  w h ich  makes  i m p o s s i b l e  t h e  f r e e  and 

unhampered  d i s t r i b u t i o n  o f  p a m p h l e t s  s t r i k e s  a t  t h e  v e r y  h e a r t  

o f  t h e  c o n s t i t u t i o n a l  g u a r a n t e e s , T h e r e  seems t o  be  no 

marked d i f f e r e n c e  b e tw e en  t h e  o r d i n a n c e s  i n v o l v e d  i n  b o t h  t h e  

L o v e l l  and t h e  S c h n e i d e r  c a s e s  e x c e p t  i n  t h e  m a t t e r  o f  d e g r e e .  

The C o u r t  h o w ev e r ,  i n  t h e  l a t t e r  c a se  r e i t e r a t e d  a g e n e r a l  

r u l e ,  " i n  e v e r y  c a s e ,  t h e r f o r e ,  where l e g i s l a t i v e  a b r i d g m e n t  

o f  t h e  r i g h t s  i s  a s s e r t e d ,  t h e  c o u r t s  s h o u l d  be  a s t u t e  t o  

examine  t h e  e f f e c t  o f  t h e  c h a l l e n g e d  l e g i s l a t i o n , " ^ ^  T h i s

2 l l b i d ,

^ ^ I b i d , ,  p .  l 6 4 .

2 3 i b i d , ,  p ,  1 6 1 ,
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m e a n t ,  a s  c a s e s  a r o s e ,  t h e  d e l i c a t e  and d i f f i c u l t  t a s k  o f

w e i g h i n g  t h e  c i r c u m s t a n c e s  and a p p r a i s i n g  t h e  s u b s t a n t i a b i l -

i t y  o f  t h e  r e a s o n s  a d v an ced  i n  s u p p o r t  o f  t h e  r e g u l a t i o n  of
24t h e  f r e e  en joym en t  o f  r i g h t s  f e l l  upon t h e  c o u r t s .  The 

Supreme C o u r t  does  n o t  t a k e  p l e a s u r e  i n  h a n d l i n g  t h e s e  c a s e s  

- - i t  seems - -  b u t  " i t  may be s u g g e s t e d  t h a t  t h e  L o v e l l  and 

S c h n e i d e r  c a s e s  i n d i c a t e  no more t h a n  t h e  r e l u c t a n c e  t o  d e 

c i d e  a q u e s t i o n  u n t i l  i t  h a s  t o  be d e c i d e d ,  w h ic h  u s u a l l y  i s  

t h e  p a r t  of  wisdom.

In  b o t h  c a s e s ,  much v;as s a i d  a b o u t  t h e  l i t t e r i n g  o f  

p u b l i c  s t r e e t s ,  t h e  c o n t r o l  o f  w h ich  was t h e  s t a t e ' s  p r e r o g a 

t i v e .  The S c h n e i d e r  d e c i s i o n  r e g a r d i n g  t h i s  m a t t e r  can  be 

d i f f e r e n t i a t e d  f rom L o v e l l  i n  t h a t  t h e  C o u r t  s a i d  " T h e re  a r e  

o b v i o u s  m ethods  of  p r e v e n t i n g  l i t t e r i n g .  Amongst t h e s e  i s  t h e  

p u n i s h m e n t  o f  t h o s e  who a c t u a l l y  t h ro w  p a p e r s  on t h e  s t r e e t s . "26 

T h i s  d e c l a r a t i o n  on i t s  f a c e  a p p e a r s  t o  s a n c t i o n  t h e  a c t i v i t y  

o f  d i s t r i b u t i n g  l i t e r a t u r e  i n  t h e  b r o a d e s t  t e r m s .  And so  i t  

d o e s :

However ,  t h e r e  i s  n o t h i n g  i n  t h e  d e c i s i o n  o f  
t h i s  c o u r t  t o  i n d i c a t e  a m u n i c i p a l i t y  may n o t  l i 
c e n s e  t h e  c i r c u l a t i o n  o f  a d v e r t i s i n g  m a t t e r  w here  
s u c h  d i s t r i b u t i o n  i s  f o r  t h e  p u r p o s e  o f  p r i v a t e

24 I b i d .  T h i s  r e a s o n i n g  l e f t  t h e  d o o r  open f o r  t h e  C o u r t  
t o  h a n d l e  e a c h  c a s e  a c c o r d i n g  t o  i t s  m e r i t s  a l t h o u g h  t h e  f a c t s  
i n v o l v e d  may b e  i d e n t i c a l ,

^ ^ G re e n ,  W ash in g to n  U n i v e r s i t y  Law Q u a r t e r l y ,  XXVII,
p .  5 2 0 .

26s c h n e id e r  v .  I r v i n g t o n , p .  l6 2 .
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p r o f i t .  Nor  does  t h e  g u a r a n t e e  o f  f r e e d o m  o f  
s p e e c h  d e p r i v e  t h e  c i t y  o f  power  t o  e n a c t  r e g u l a 
t i o n s  a g a i n s t  t h r o w i n g  l i t e r a t u r e  b r o a d c a s t  i n t o  
t h e  s t r e e t .  The t h i n g  d e c l a r e d  u n c o n s t i t u t i o n a l  
i s  t h e  a b s o l u t e  b a r  on d i s t r i b u t i o n  o f  h a n d b i l l s  
a s  a means o f  p r e v e n t i n g  l i t t e r i n g  o f  p u b l i c  
s t r e e t s . 27

The C o u r t  was n o t  i n t e n t  upon r e s t r i c t i n g  t h e  s t a t e s  f ro m  

c a r r y i n g  o u t  e n f o r c e m e n t  m e a s u re s  as  i t  was d e t e r m i n e d  t o  p r o 

t e c t  t h e  r i g h t s  o f  f r e e  s p e e c h .  The Milwaukee o r d i n a n c e ,  i t  

was c o n t e n d e d  c o u ld  be in v o k ed  upon t h e  d i s t r i b u t o r  o n ly  i f  

t h o s e  who r e c e i v e  t h e  l i t e r a t u r e  t h r e w  i t  i n  t h e  s t r e e t s .  To 

t h i s  c o n t e n t i o n  t h e  C o u r t ' s  a n s w e r  was t h a t  "The o r d i n a n c e  

c a n n o t  be  e n f o r c e d  w i t h o u t  u n c o n s t i t u t i o n a l l y  a b r i d g i n g  t h e  

l i b e r t y  o f  f r e e  s p e e c h . I n  o t h e r  words  b e f o r e  t h e  o r d i n a n c e  

co u ld  be v a l i d l y  e n f o r c e d ,  t h e  d i s t r i b u t o r  h i m s e l f  m ust  t h ro w  

t h e  l i t e r a t u r e  i n  t h e  s t r e e t s !  The f a c t  t h a t  t h e  r e c i p i e n t  o f  

t h e  l i t e r a t u r e  t h r e w  i t  i n  t h e  s t r e e t  i s  n o t  a v a l i d  r e a s o n  f o r  

t h e  c u r t a i l m e n t  o f  i t s  d i s t r i b u t i o n .  T h i s  i s  what  t h e  C o u r t  

v/as t a l k i n g  a b o u t  i n  b o t h  c a s e s  when i t  s a i d  - -  i n  e f f e c t  — 

t h e  p u r p o s e  o f  k e e p i n g  t h e  s t r e e t s  c l e a n  i s  i n s u f f i c i e n t  t o  

j u s t i f y  an  o r d i n a n c e  w hich  p r o h i b i t s  a p e r s o n  f ro m  d i s t r i b u t 

i n g  l i t e r a t u r e .  A s t u d e n t  o f  c i v i l  l i b e r t i e s  f ro m  Norway,  i n  

h i s  o b s e r v a t i o n  o f  S c h n e i d e r  d e c i s i o n ,  r e m a rk e d :

The Supreme C o u r t  r e g a r d e d  t h i s  d i s p o s i t i o n  a s

^ ^ A u l l ,  M i s s o u r i  Law R e v ie w , V I ,  p .  105-
2ftS c h n e id e r  v . I r v i n g t o n , p .  163»
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a m o u n t in g  t o  c e n s o r s h i p  and t h e r e f o r e  u n c o n s t i t u 
t i o n a l ,  The s t r e e t s  a r e  n a t u r a l  and p r o p e r  p l a c e s  
f o r  t h e  d i s s e m i n a t i o n  o f  I n f o r m a t i o n  and o p i n i o n ;  
and one I s  n o t  t o  h a v e  t h e  e x e r c i s e  o f  o n e ' s  l i b 
e r t y  o f  e x p r e s s i o n  In  a p p r o p r i a t e  p l a c e s  a b r i d g e d  
on t h e  p l e a  t h a t  I t  may be  e x e r c i s e d  I n  some o t h e r  
p l a c e .  H e re  I t  was r e l i g i o u s  w r i t i n g s  t h a t  were  
I n  q u e s t i o n ;  b u t  t h e  r e s u l t  would  h a v e  b e e n  no 
d i f f e r e n t  had  t h e y  had p o l i t i c a l  c o n t e n t s , 29

The m ean in g  o f  d i s t r i b u t i o n  o v e r l a p s  I n t o  b o t h  t h e  a r e a s  

o f  s p e e c h  and p r e s s ,  and was so  h e l d  by t h e  C o u r t ,  The a r g u 

ment t h a t  t h e  p r e v e n t i o n  o f  d i s t r i b u t i o n  does  n o t  a f f e c t  f r e e 

dom of  t h e  p r e s s  h a s  b e e n  d i s c o u n t e n a n c e d  by t h e  Supreme C o u r t ' s  

d e c l a r a t i o n  t h a t  l i b e r t y  o f  c i r c u l a t i o n  I s  as  e s s e n t i a l  a s  f r e e 

dom o f  p u b l i s h i n g . 30 U n q u e s t i o n a b l y ,  " w i t h o u t  t h e  r i g h t  t o  

c i r c u l a t e ,  t h e  p u b l i c a t i o n  would be  o f  l i t t l e  b e n e f i t  t o  t h e  

p u b l i s h e r , "31 Thus  t h e  e s s e n t i a l  n a t u r e  o f  d i s t r i b u t i o n  a s  

b e i n g  p a r t  o f  t h e  b a s i c  g u a r a n t e e s  s e c u r e d  by t h e  F i r s t  Amend

ment was e s t a b l i s h e d  l o n g  b e f o r e  J e h o v a h ' s  W i t n e s s e s  b r o u g h t  

t h e i r  c a s e s  b e f o r e  t h e  Supreme C o u r t ,

A l t h o u g h  t h e  two c a s e s  h e r e i n  d i s c u s s e d .  I n v o lv e d  a r e 

l i g i o u s  g r o u p  and I t s  a t t e m p t  t o  s p r e a d  I t s  r e l i g i o u s  b e l i e f s ,  

t h e  C o u r t  d i d  n o t  c o n s i d e r  t h e  q u e s t i o n  o f  r e l i g i o u s  f r e e d o m ,  

"The C o u r t  h e l d  t h a t  t h e  o r d i n a n c e  was a d e p r i v a t i o n  o f  f r e e d o m

^ % r e d e  C a s t b e r g ,  F reedom  o f  S p e e c h  In  t h e  West a Com
p a r a t i v e  S t u d y  o f  P u b l i c  Law i n  F r a n c e  The U n i t e d  S t a t e s  and 
Germany,  ( 6 s l o : ~ ^ s l o  U n lv ,  P r e s s ,  19bO),  p ,  14b ,

3 0ex  P a r t e  J a c k s o n , 96 U ,S ,  7 2 7 ,  ( 18 7 8 ) ,

3^Au11, M i s s o u r i  Law R ev iew ,  V I ,  p , 1 0 3 ,
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o f  s p e e c h  and o f  t h e  p r e s s ,  b u t  s a i d  n o t h i n g  w i t h  r e g a r d  t o  

t h e  i n v a s i o n  o f  r e l i g i o u s  l i b e r t y . " ^  I t  was n o t  u n t i l  1940,  

t h a t  t h e  C o u r t  c o n s i d e r e d ,  i n  a n o t h e r  c a s e  a f f e c t i n g  t h e  

J e h o v a h ' s  W i t n e s s e s  t h e  e s s e n t i a l  n a t u r e  o f  r e l i g i o u s  f r e e d o m  

i n  r e l a t i o n  t o  m u n i c i p a l  o r d i n a n c e s .

D u r in g  t h e  p e r i o d  of F e b r u a r y  12,  1943 and March 8 ,  1943,  

t h e  Supreme C o u r t  h e a r d  and d i s p o s e d  o f  two c a s e s 3 4 a f f e c t i n g  

J e h o v a h ' s  W i t n e s s e s  n o t  u n l i k e  t h e  two c a s e s  d i s c u s s e d  ab o v e .

I n  d i s t i n g u i s h i n g  f rom  L o v e l l  and S c h n e i d e r  t h e s e  two c a s e s  i n 

v o lv e d  t h e  s o l i c i t a t i o n  of f u n d s ,  a p r a c t i c e  w hich  t h e  C o u r t  

d i d  n o t  deem v e ry  i m p o r t a n t  t o  t h e  c o n s t i t u t i o n a l  i s s u e .  The 

s i m i l a r i t i e s  o f  t h e  two c a s e s  a r e  s t r i k i n g .  B o th  c a s e s :  ( l )  

were  p r o s e c u t e d  i n  m u n i c i p a l i t i e s  ( D a l l a s  and P a r i s  r e s p e c t 

i v e l y )  o f  t h e  s t a t e  o f  T e x a s ;  ( 2 )  were h a n d l e d  by t h e  Supreme 

C o u r t  b e c a u s e  u n d e r  s t a t e  l e w ,  t h e  d e c i s i o n  o f  t h e  co u n ty  

c o u r t  was n o t  r e v i e w a b l e ;  ( 3 )  c o n v i c t e d  a t  t h e  s t a t e  l e v e l ,  

members o f  t h e  W atch tow er  B i b l e  and T r a c t  S o c i e t y  f o r  d i s t r i 

b u t i o n  o f  h a n d b i l l s  and l e a f l e t s  which  were  i n c l u d e d  as  

" c o m m e rc ia l  a d v e r t i s i n g  of books  which t h e  d i s t r i b u t o r  i s  

o f f e r i n g  f o r  s a l e ; "35 (4 )  w ere  d e c id e d  by a unan im ous  Supreme

3 2 o r e e n ,  W ash ing ton  U n i v e r s i t y  Law Q u a r t e r l y , XXVII,
? ,  5 1 8 .

33can tw ell v .  C o n n e c t i c u t ,  310 U ,S ,  296 ( 1 9 4 0 ) ,  D i s 
c u s s e d  i n  one o f  t h e  f o l l o w i n g  c h a p t e r s ,

3 ^ j a m is o n  v ,  T e x a s ,  318 U .S ,  413 ( 1 9 4 3 ) ,  and L a r g e n t  
V. T e x a s , 318 U ,S ,  4 l 8  ( 1 $ 4 3 ) .

35J a m is o n  v ,  T e x a s ,  p ,  4 l 5 .
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C o u r t ,  w i t h  t h e  e x c e p t i o n  of Mr. J u s t i c e  R u t l e d g e  who was a p 

p o i n t e d  o n ly  a month b e f o r e ,  and t o o k  no p a r t .

I n  t h e  J a m is o n  c a s e ,  Mr. J u s t i c e  B l a c k  who d e l i v e r e d  t h e  

o p i n i o n  s a i d  t h a t  a l t h o u g h  t h e  s t a t e s  may r e g u l a t e  t h e  d i s t r i b 

u t i o n  o f  co m m erc ia l  l e a f l e t s .

They may n o t  p r o h i b i t  t h e  d i s t r i b u t i o n  o f  h a n d 
b i l l s  i n  t h e  p u r s u i t  of  a c l e a r l y  r e l i g i o u s  
a c t i v i t y  m e r e l y  b e c a u s e  t h e  h a n d b i l l s  i n v i t e  t h e  
p u r c h a s e  o f  books  f o r  t h e  im proved  u n d e r s t a n d i n g  
o f  t h e  r e l i g i o n  o r  b e c a u s e  t h e  h a n d b i l l s  s e e k  i n  
a l a w f u l  f a s h i o n  t o  p rom ote  t h e  r a i s i n g  o f  f u n d s  
f o r  r e l i g i o u s  p u r p o s e s , 3°

F u r t h e r m o r e ,  t h e  J u s t i c e  p o i n t e d  o u t  t h a t  t h e  b o o k  d e s c r i b e d  

by t h e  l e a f l e t s  would be  d e l i v e r e d  t o  t h e  home upon payment  of 

25̂ 5 a sum c o n s i d r a b l y  l e s s  t h a n  t h e  a c t u a l  c o s t .  T h e r e  were 

a t  l e a s t  two c o n s i d e r a t i o n s  g o v e r n i n g  t h i s  a s p e c t  o f  t h e  

C o u r t ' s  d e c i s i o n .  F i r s t ,  t h e r e  was no a c t u a l  p r o f i t  i n  t h e  

s a l e ;  s e c o n d l y ,  t h e  C o u r t  seemed t o  i n d i c a t e  t h a t  even  i f  t h e  

s a l e  were  p r o f i t a b l e ,  m a t e r i a l s  o f  a c l e a r l y  r e l i g i o u s  n a t u r e  

p romoted  in  a r e a s o n a b l e  manner c a n n o t  be s u b j e c t e d  t o  t h e  

same r e s t r i c t i o n s  a s  o t h e r  co m m erc ia l  p r o d u c t s .

The S t a t e  i n  t h e  Jam iso n  c a s e ,  r e l y i n g  on t h e  p r e c e d e n t  

s e t  by D av i s  v .  M a s s a c h u s e t t s , w h ich  d e c l a r e d  i n  p a r t ,  "no 

p e r s o n  s h a l l ,  i n  o r  upon any o f  t h e  p u b l i c  g r o u n d s ,  make any 

p u b l i c  a d d r e s s , "  e t c . ,  " e x c e p t  i n  a c c o r d a n c e  w i t h  a p e r m i t  o f  

t h e  M ayor ,"  c o n te n d e d  t h a t  i t s  power o v e r  t h e  s t r e e t s  was

36 i b i d . ,  p .  417 .

37Ï67 U.S. 43 (1897).



70
u n l i m i t e d .  To t h i s  t h e  m a j o r i t y  c i t e d  t h e  d e c i s i o n s  o f  t h e  

C o u r t  i n  l a t e r  c a s e s ,  two o f  which  were  t h e  L o v e l l  and 

S c h n e i d e r , o p i n i o n s .  As i f  t o  add i n s u l t  t o  i n j u r y ,  t h e  

C o u r t  c o n t i n u e d ;  " In  S c h n e i d e r  v .  I r v i n g t o n , we h e l d  t h a t  t h e  

c i t y  o f  I r v i n g t o n  m ig h t  n o t  f o r b i d  c o n d u c t  a l m o s t  p r e c i s e l y  

t h e  same a s  t h a t  w i t h  w h ic h  t h e  a p p e l l a n t  i n  t h e  i n s t a n t  c a s e  

i s  c h a r g e d . "3^

J u s t i c e  Reed d e l i v e r i n g  t h e  m a j o r i t y  o p i n i o n  i n  t h e  

L a r g e n t  c a s e  t h o u g h t  i t  u n n e c e s s a r y  t o  d e t e r m i n e  w h e t h e r  t h e  

d i s t r i b u t i o n  o f  t h e  p u b l i c a t i o n s  i n  q u e s t i o n  w ere  s a l e s  o r  

c o n t r i b u t i o n .  T h i s  was s e t t l e d  in  t h e  J a m is o n  c a s e .  But  

J u s t i c e  Reed f e l t  c o m p e l l e d  t o  r e i t e r a t e  t h a t  i f  d i s s e m i n a t i o n  

o f  i d e a s  would be  d e p e n d e n t  upon t h e  a p p r o v a l  o f  an o f f i c i a l ,  

" T h i s  i s  a d m i n i s t r a t i v e  c e n s o r s h i p  in  an e x t r e m e  f o r m .  I t  

a b r i d g e s  t h e  f r e e d o m  o f  r e l i g i o n ,  o f  t h e  p r e s s  and s p e e c h  

g u a r a n t e e d  by t h e  F o u r t e e n t h  A m e n d m e n t . I t  i s  n o t e w o r t h y  

t h a t  by t h i s  t i m e ,  t h e  i n c o r p o r a t i o n  o f  F i r s t  Amendment f r e e 

doms i n t o  t h e  due p r o c e s s  c l a u s e  o f  t h e  F o u r t e e n t h  Amendment 

was a c c e p t e d  t o  t h e  e x t e n t  t h a t  t h e  F i r s t  Amendment i s  n o t  even 

m e n t io n e d  i n  t h e  d i s c u s s i o n  o f  t h e s e  r i g h t s .

The L a r g e n t  c a s e  d i f f e r e d  f rom  t h e  J a m is o n  c a s e  in  t h i s  

r e s p e c t ;  t h e  d i s t r i b u t o r  was c a r r y i n g  on h e r  a c t i v i t y  i n  a 

r e s i d e n t i a l  a r e a .  The C o u r t  h o w e v e r ,  d i d  n o t  deem t h i s

J a m is o n  v .  T e x a s , p .  4 l 6 .  

^^L a r g e n t  v .  T e x a s , p .  422.



71
d i s t i n c t i o n  s i g n i f i c a n t l y  r e l a t e d  t o  t h e  c o n s t i t u t i o n a l  q u e s 

t i o n  f o r  t h e  d e c i s i o n  i t  r e n d e r e d  was b a s e d  on t h e  e x e r c i s e  

o f  b a s i c  r i g h t s  r a t h e r  t h a n  t h e  t i m e ,  p l a c e  o r  manner  by which  

t h e s e  r i g h t s  may be  p e r f o r m e d .

In  t h e  same y e a r  of  t h e  J a m iso n  and L a r g e n t  c a s e s ,  t h e  

Supreme C o u r t  h e a r d  o t h e r  c a s e s  i n v o l v i n g  t h e  J e h o v a h ’s  W i t 

n e s s e s ,  one o f  w h ich  was M a r t i n  v .  C i t y  o f  S t r u t h e r s  ( O h io ) 

Once a g a i n  Mr. J u s t i c e  B l a c k  d e l i v e r e d  t h e  m a j o r i t y  o p i n i o n ,  

t h i s  t i m e  a g a i n s t  t h r e e  d i s s e n t s  by J u s t i c e s  R ee d ,  R o b e r t s  and 

J a c k s o n .  The c a s e  was b r o u g h t  up t o  t h e  h i g h  F e d e r a l  C o u r t

on a p p e a l  f ro m  t h e  Supreme C o u r t  o f  Ohio w h ich  u p h e ld  t h e  c o n 

v i c t i o n  o f  members o f  t h e  W i t n e s s e s  f o r  a v i o l a t i o n  of  a c i t y  

o r d i n a n c e  w h ich  p r o h i b i t e d  d o o r - t o - d o o r  c a n v a s s i n g .  The o r 

d i n a n c e  made i t  u n l a w f u l  f o r  any p e r s o n  d i s t r i b u t i n g  h a n d 

b i l l s  o r  c i r c u l a r s  o r  o t h e r  a d v e r t i s e m e n t s  t o  r i n g  d o o r b e l l s ,  

kno ck  on d o o r s ,  o r  o t h e r w i s e  summon t h e  o c c u p a n t s .

Mr, J u s t i c e  B l a c k  n o t e d  t h a t  " f o r  c e n t u r i e s  i t  h a s  been

a common p r a c t i c e  i n  t h i s  and o t h e r  c o u n t r i e s  f o r  p e r s o n s  n o t  

s p e c i f i c a l l y  i n v i t e d ,  t o  go f ro m  home t o  home and x nock  on 

d o o r s  o r  r i n g  d o o r b e l l s  t o  communicate  i d e a s  t o  t h e  o c c u p a n t s  

o r  t o  i n v i t e  them  t o  p o l i t i c a l ,  r e l i g i o u s ,  o r  o t h e r  k i n d s  o f  

p u b l i c  m e e t i n g s . W h e t h e r  s u c h  v i s i t i n g  w ere  p e r m i s s i b l e .  

B l a c k  t h o u g h t  e a c h  m a s t e r  o f  t h e  h o u s e h o ld  s h o u ld  d e t e r m i n e ,

4O319 U .S .  I 4 l  ( 1 9 4 3 ) .

4 l l b i d . ,  p .  I 4 l .
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and n o t  t h e  community.

B e c a u s e  t h e  C i ty  o f  S t r u t h e r s ,  O h io ,  was an i n d u s t r i a l  

town engaged  in  t h e  i r o n  and s t e e l  b u s i n e s s ,  many of  i t s  i n 

h a b i t a n t s  w ere  d i r e c t l y  c o n n e c t e d  w i t h  t h e  f a c t o r i e s  whose 

h o u r s  were  s t a g g e r e d  i n t o  d i f f e r e n t  s h i f t s .  The d i v i s i o n  on 

t h e  C o u r t  seemed t o  be b a s e d  q u i t e  s i g n i f i c a n t l y  on t h i s  f a c t ,  

The f r e e d o m  t o  d i s t r i b u t e  l i t e r a t u r e  p o s e s  a u n i q u e  p ro b le m  

when t h e  d i s t r i b u t o r  h a p p e n s  t o  knock on t h e  d o o r  of  a p e r s o n  

whose r e s t  can be had o n ly  d u r i n g  t h e  d a y .  F u r t h e r m o r e ,  t h e  

r e s p o n d e n t s  con tended  t h a t  t h e  o r d i n a n c e  was d i r e c t e d  a g a i n s t  

b u r g l a r s  who o f t e n  pose a s  c a n v a s s e r s  i n  o r d e r  t h a t  t h e y  may 

have  a p r e t e n s e  t o  d i s c o v e r  w h e t h e r  t h e  h o u s e  i s  empty and 

" r i p e  f o r  b u r g l a r y . "  The Cour t  however  r e j e c t e d  t h i s  c o n t e n 

t i o n  by s a y i n g :

W hile  d o o r - t o - d o o r  d i s t r i b u t o r s  o f  l i t e r a t u r e  
may be e i t h e r  a n u i s a n c e  o r  a b l i n d  f o r  c r i m i n a l  
a c t i v i t i e s ,  t h e y  may a l s o  be  u s e f u l  members o f  a 
s o c i e t y  engaged  i n  t h e  d i s s e m i n a t i o n  o f  i d e a s  in  
a c c o r d a n c e  w i t h  t h e  b e s t  t r a d i t i o n  o f  f r e e  d i s 
c u s s i o n .  The w id e s p re a d  u s e  of  t h i s  method o f  
co m m u n ica t io n  by many g ro u p s  e s p o u s i n g  v a r i o u s  
c a u s e s  a t t e s t s  i t s  m a jo r  i m p o r t a n c e . ^2

To Mr,  J u s t i c e  B la c k ,  t h e  o r d in a n c e  seemed e s p e c i a l l y  o d io u s  

in  t h a t  " d o o r - t o - d o o r  d i s t r i b u t i o n  of  c i r c u l a r s  i s  e s s e n t i a l  

t o  t h e  p o o r l y  f i n a n c e d  c a u s e s  o f  l i t t l e  p e o p l e , "^3  Mr.  J u s 

t i c e  Reed ,  d i s s e n t i n g ,  n a t u r a l l y  f e l t  t h a t  h e r e  t h e r e  was no

42I b i d . ,  p .  145.

^ ^ I b i d , ,  p .  146.
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s u c h  s u p p r e s s i o n ;  no  c e n s o r s h i p  a t  a l l ,  " I  do n o t  r e a d  t h e  

o r d in a n c e  a s  p r o h i b i t i n g  t h e  d i s t r i b u t i o n  o f  l i t e r a t u r e ,  

s a i d  R e e d ,  " I f  t h e  o r d in a n c e  d id  p r o h i b i t  t h e  d i s t r i b u t i o n  

o f  l i t e r a t u r e ,  w h i l e  p e r m i t t i n g  a l l  o t h e r  c a n v a s s i n g ,  I  s h o u ld  

b e l i e v e  s u c h  an o r d in a n c e  d i s c r i m i n a t o r y , "  b u t ,  h e  a d d e d ,

" t h i s  o r d in a n c e  i s  d i f f e r e n t , "^5  Mr. M end e lso n  h a s  n o t e d ,  

" s t r u t h e r s ,  p e r h a p s ,  may be  an e x t re m e  c a s e  i n  t h e  s e n s e  t h a t  

D e n n is  ly. U n i te d  S t a t e s , 339 U ,S ,  l 6 2  (1950)_ / was e x t r e m e .

I n  e a c h  a s  l e g i s l a t i v e  a u t h o r i t y  saw i t ,  an  e x t r a v a g a n t  c l a im  

o f  a g g r e s s i v e  i n d i v i d u a l  r i g h t  c o l l i d e d  w i t h  a  r e l a t i v e l y  more 

i m p o r t a n t  com m unity i n t e r e s t , W h a t e v e r  t h e  c a u s e  o r  t h e  

e x t e n t  o f  d i f f i c u l t y  p r e s e n t e d  by t h e  i s s u e  i n  q u e s t i o n ,  "The 

d e c i s i o n  i n  M a r t in  v .  C i ty  o f  S t r u t h e r s  e x t e n d s  t h e  p r o t e c t i v e  

s h i e l d  o f  t h e  due p r o c e s s  c l a u s e  t o  a c t i v i t i e s  beyond  a  p o i n t  

deemed by  a  v i g o r o u s  m i n o r i t y  o f  t h e  C o u r t  e s s e n t i a l  t o  t h e  

p r o p e r  e x e r c i s e  o f  f r e e d o m ." ^ ?

khI b i d . ,  p p .  155 - 15 6 , S ee  d i s s e n t i n g  o p i n i o n ,

^ ^ I b i d . ,  p .  1 5 6 , J u s t i c e  Reed f e l t  t h a t  t h e  o r d in a n c e  
w as "a  f a i r  a d j u s t m e n t  o f  t h e  p r i v i l e g e  o f  d i s t r i b u t o r s  and 
t h e  r i g h t s  o f  h o u s e h o l d e r s , "  T h i s  a rg u m e n t  o f  " b a l a n c i n g  i n 
t e r e s t s "  was u p h e ld  i n  B re a rd  v ,  A l e x a n d r i a ,  3 4 1 ,  U .S ,  622 , 
( 1 9 5 1 ) ,  w h ic h  i n v o lv e d  m ag az in e  s a le s m e n ,  ï h e  C o u r t  i n  t h i s  
c a s e  u p h e ld  t h e  r i g h t  o f  a  community t o  c o n t r o l  " o b n o x io u s"  
h o u s e - t o - h o u s e  c a n v a s s i n g  by o r d i n a n c e .  M a g a z in e s ,  i t  seem s, 
c o u ld  b e  s o l d  by o t h e r  w ays . B la c k  and D o u g la s ,  d i s s e n t i n g ,  
t h o u g h t  t h i s  was an  i n f r i n g m e n t  o f  t h e  l i b e r t y  o f  p r e s s ,

4 6 w a l l a c e  M e n d e lso n ,  J u s t i c e s  B l a c k  and F r a n k f u r t e r : 
C o n f l i c t  ^  t h e  C o u r t  (C h ic a g o :  U n iv .  o f  C h ic a g o  P r e s s ,  1 9 6 1 ) ,
p .  0 2 .

" F o u r t e e n t h  Amendment — F reedom  o f  P r e s s  and r e l i g 
i o n , "  M in n e s o ta  Law R ev iew , X X V III, No. 2 ( J a n .  1 9 4 4 ) ,  p .  1 3 4 .
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M r. J u s t i c e  M urphy’s  c o n c u r r i n g  m a j o r i t y  o p in io n  d e a l t  

m a in ly  w i t h  t h e  h i s t o r i c a l  p r a c t i c e  o f  h o u s e - t o - h o u s e  m ethods  

o f  p r e a c h i n g ,  and t h e  a b i l i t y  o f  a h o u s e h o l d e r  who d o es  n o t  

d e s i r e  t o  h a v e  v i s i t o r s  t o  make known h i s  w is h e s  i n  a s u i t a b l e  

f a s h i o n .  I t  i s  n o t  f o r  t h e  s t a t e  t o  p r o h i b i t  c a l l e r s ,  r e s p o n 

s i b i l i t y  l i e s  w i t h  t h e  o c c u p a n t  o f  t h e  home s a i d  t h e  J u s t i c e ,  

R e e d ’ s d i s s e n t i n g  o p in io n  p o i n t e d  o u t  t h a t  no  r i g h t  i s  a b 

s o l u t e ,  "o n ce  t h e  d o o r  i s  o p e n e d ,  t h e  v i s i t o r  may n o t  i n s e r t  

a  f o o t  and i n s i s t  on a h e a r i n g .  He c e r t a i n l y  may n o t  e n t e r  

t h e  home. To k n o ck  o r  r i n g ,  h o w e v e r ,  comes c l o s e  t o  s u c h  i n 

v a s i o n s ,  "48

I n  t h e  f i n a l  a n a l y s i s ,  t h e  d e c i s i o n  o f  t h e  C o u r t  seems 

t o  h ave  b een  c o n d i t i o n e d  by t h e  c r i m i n a l  a s p e c t  o f  t h e  o r d i 

n a n c e ,  I t  made t h e  d i s t r i b u t o r  p u n i s h a b l e  f o r  a c r i m i n a l  

a c t ,  even  i f  t h e  r e c i p i e n t  w ere  in  f a c t  g l a d  t o  r e c e i v e  t h e  

d i s t r i b u t o r ’ s  m a t e r i a l .  I n  F r a n k f u r t e r ’s  w o rd s ,  " th e  o r d in a n c e  

b e f o r e  u s  m e re ly  p e n a l i z e s  t h e  d i s t r i b u t i o n  o f  ’ l i t e r a t u r e , ’ "49

The d e c i s i o n  g iv e n  i n  t h e  i n s t a n t  c a s e  was n o t  v e ry  w e l l  

r e c e i v e d .  Even t o  some o f  t h o s e  f a v o r i n g  a b ro a d  sco p e  o f  i n 

t e r p r e t a t i o n  a f f o r d e d  c i v i l  r i g h t s  m e a s u re s  w ere  somewhat

^ ^ M a r t in  v ,  S t r u t h e r s ,  p ,  157 .

^ ^ I b i d , ,  p ,  1 5 3 .  F r a n k f u r t e r  j o i n e d  t h e  m i n o r i t y  w i th  
c e r t a i n  r e s e r v a t i o n s .  H is  c h i e f  c o n c e rn  seem s t o  h av e  b e e n  
w i t h  t h e  c o n s t r u c t i o n  o f  t h e  o r d i n a n c e .  He w arned  t h e  m a j o r 
i t y  t h a t  c e r t a i n  " c o n t r o l l i n g "  c o n s t i t u t i o n a l  p r i n c i p l e s  w ere  
l e f t  u n to u c h e d .  He s a i d  t h a t  t h e  " g r e a t e s t  leew ay  m ust be 
g i v e n  t o  l e g i s l a t i v e  ju d g m e n t ,"  and "we s h o u ld  n o t ,  how ever 
u n w i t t i n g l y ,  s l i p  i n t o  t h e  judgm ent s e a t  o f  l e g i s l a t u r e s , "
P .  154 ,
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p e r t u r b e d  :

I n  t h e  c a s e  o f  M a r t i n  v .  S t r u t h e r s  t h e  Suprem e 
C o u r t  d e c id e d  t h a t  i t  was u n c o n s t i t u t i o n a l  t o  f o r 
b i d  k n o c k in g  on t h e  d o o r  o r  r i n g i n g  t h e  d o o r b e l l  
o f  a r e s i d e n c e  i n  o r d e r  t o  d e l i v e r  a h a n d b i l l .  
P r e v e n t i o n  o f  c r im e  and a s s u r i n g  p r i v a c y  in  an i n 
d u s t r i a l  com m unity w h e re  many w orked on n i g h t  
s h i f t s  and had  t o  o b t a i n  t h e i r  s l e e p  d u r in g  t h e  
d a y ,  w ere  h e l d  i n s u f f i c i e n t  t o  j u s t i f y  thfe o r d i 
n a n c e  i n  t h e  c a s e  o f  h a n d b i l l s ,  d i s t r i b u t e d  i n  
b e h a l f  o f  J e h o v a h 's  W i tn e s s e s .  .  . . I T  IS  QUITE 
STRIKING HOW PAR THE SUPREME COURT HAS BEEN ABLE 
TO GO IN ITS PROTECTION OF THE INDIVIDUAL'S 
RIGHT TO ENGAGE IN PROPAGANDA FOR HIS OPINIONS.2^

By way o f  c o n t r a s t  t o  t h e  S t r u t h e r s  c a s e .  P r i n c e  v .  

M a s s a c h u s e t t s ^ !  " i l l u s t r a t e s  t h e  s u c c e s s f u l  a p p l i c a t i o n  o f  

s t a t e  c r i m i n a l  law  a g a i n s t  a  r e l i g i o u s  d e f e n s e , "52  The c a s e  

was b r o u g h t  b e f o r e  t h e  Suprem e C ourt on a p p e a l  a f t e r  t h e  

h i g h e s t  c o u r t  o f  M a s s a c h u s e t t s  had c o n v i c t e d  S a r a h  P r i n c e  f o r  

v i o l a t i o n  o f  S t a t e  C h i ld  L a b o r  Laws. M a s s a c h u s e t t s  law  made 

i t  u n l a w f u l  f o r  b o y s  u n d e r  tw e lv e  and g i r l s  u n d e r  e i g h t e e n  t o  

s e l l  n e w s p a p e r s ,  m a g a z in e s ,  p e r i o d i c a l s ,  o r  b o o k l e t s  i n  any 

s t r e e t  o r  p u b l i c  p l a c e .  And w hosoever  k n o w in g ly  en g a g e d  a 

m in o r  t o  s e l l  su c h  a r t i c l e s  was a l s o  g u i l t y  o f  s a i d  c r im e ,

M rs. P r i n c e  was t h e  g u a r d i a n  o f  a n i n e - y e a r - o l d  g i r l , B e t t y  

Simmons, who had  p e r s u a d e d  h e r  g u a r d ia n  t o  l e t  h e r  s e l l  r e 

l i g i o u s  p a m p h le ts  on t h e  s t r e e t s .  B o th  w ere  members o f  t h e

5 0 c a s t b e r g ,  F reed o m  o f  S peech  i n  t h e  W es t , p p .  3 2 3 -2 3 3 .  
I t a l i c s  s u p p l i e d .

5 I 321 U .S ,  158  ( 1 9 4 4 ) .

5 2 p r i t c h e t t ,  The A m erican  C o n s t i t u t i o n ,  p .  4 7 3 .
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W a tc h to w e r  B i b l e  and T r a c t  S o c i e t y ,  t h e r e f o r e  w ere  o r d a i n e d  

m i n i s t e r s  o f  God, B e t t y  a c t u a l l y  " b e l i e v e d  i t  was h e r  r e 

l i g i o u s  d u ty  t o  p e r f o r m  t h i s  w ork  and f a i l u r e  would b r i n g  

co n d e m n a tio n  ' t o  e v e r l a s t i n g  d e s t r u c t i o n  a t  A r m a g e d d o n , ' " 5 3

S p e a k in g  f o r  t h e  m a j o r i t y ,  a g a i n s t  t h e  d i s s e n t s  o f  

M urphy, J a c k s o n ,  R o b e r t s  ano F r a n k f u r t e r ,  J u s t i c e  R u t l e d g e  

ack n ow ledged  t h a t  "To make accom m odation  b e tw een  t h e s e  f r e e 

doms and an e x e r c i s e  o f  s t a t e  a u t h o r i t y  a lw ay s  i s  d e l i c a t e , "5^  

In  b a s i n g  h i s  d e c i s i o n  on p o l i c e  p o w ers  c o n s i d e r a t i o n .  J u s t i c e  

R u t l e d g e  d i s c u s s e d  a t  some l e n g t h  t h e  p u b l i c  i n t e r e s t  a s

a g a i n s t  a  c l a i m  o f  r e l i g i o u s  l i b e r t y .  He n o te d  t h a t  " n e i t h e r

r i g h t s  o f  r e l i g i o n  n o r  r i g h t s  o f  p a r e n th o o d  a r e  beyond l i m i t a 

t i o n , " ^ ^  Somewhat r e m i n i s c e n t  o f  t h e  " B r a n d e i s  B r i e f ,

R u t l e d g e  e l a b o r a t e d  on t h e  p o s s i b i l i t y  o f  s o c i a l  e v i l s  w h ich  

may r e s u l t  f ro m  y o u t h  whose p h y s i c a l  w e l l - b e i n g  i s  n o t  p r o p e r l y

53P r i n c e  v ,  M a s s a c h u s e t t s ,  p ,  I 6 3 .

5^ I b id , ,  p ,  165,  

55 i b i d , ,  p ,  166,

5 6 se e  M u l l e r  v ,  O reg o n ,  208  U ,S ,  4 l2  ( 1908 ) ,  w h ic h  u p 
h e l d  h o u r s  l e g i s l a t i o n  f o r  women. The C o u r t  acknow ledged  i t s  
d e b t  t o  " t h e  b r i e f  f i l e d  by Mr, L o u is  D , B r a n d e i s "  who was th e n  
c o u n s e l  f o r  t h e  a p p e l l a n t .  I n  e f f e c t  t h e  " B ra n d e is  B r i e f , "  
w h ic h  c o n s t i t u t e d  o v e r  a h u n d re d  p a g e s  w a s .a  d e t a i l e d  s t u d y  o f  
s o c i a l  i l l s ,  "The l o g i c  b e h in d  t h e  b r i e f  r e s t e d  upon t h e  p r e 
m ise  t h a t  i f  t h e  C o u r t  i n  f a c t  p a s s e d  upon  l e g i s l a t i o n  o f  t h i s  
k in d  i n  t h e  l i g h t  o f  i t s  r e a s o n a b l e  c h a r a c t e r  and p l a u s i b l e  r e 
l a t i o n  t o  t h e  s o c i a l  w e l f a r e ,  t h e n  t h e  b e s t  p o s s i b l e  a p p ro a c h  
was t o  overw helm  t h e  j u s t i c e s  w i t h  d i r e c t  and s p e c i f i c  d o c u 
m e n ta ry  e v id e n c e  a s  t o  t h e  wisdom and i n t e l l i g e n c e  o f  t h e  law  
u n d e r  r e v i e w ,"  From  K e l l y ,  The A m erican  C o n s t i t u t i o n , p ,
5 2 6 ,
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c a r e d  f o r .  The s t a t e  h a s  a w ide  r a n g e  o f  pow er i n  a f f e c t i n g  

p a r e n t a l  a u t h o r i t y  when t h e  c h i l d ' s  w e l f a r e  i s  i n  q u e s t i o n  

t h o u g h t  t h e  J u s t i c e ,  F u r th e r m o r e ,  h e  gave  added  m ean in g  t o  

c o n s t i t u t i o n a l  law  by  s a y in g  t h a t  " t h e  s t a t e ' s  a u t h o r i t y  o v e r  

c h i l d r e n ' s  a c t i v i t i e s  i s  b r o a d e r  t h a n  o v e r  l i k e  a c t i o n s  o f  

a d u l t s . "57  The s t a t e  " h a s  an i n t e r e s t  i n  s a f e g u a r d i n g  i t s  

c h i l d r e n  and k e e p in g  them  o f f  t h e  s t r e e t s ;  a n d ,  in  d o in g  s o ,  

t o  t h a t  e x t e n t  may r e s t r i c t  t h e i r  f r e e d o m . " 5 8

The a p p e l l a n t  d id  n o t  make h e r  p l e a  on t h e  b a s i s  o f  

f re e d o m  o f  t h e  p r e s s  r e g a r d i n g  t h i s  a s  a s e c u l a r  r i g h t  w hich  

t h e  s t a t e  had  a r i g h t  t o  c o n t r o l .  H er  c o n t e n t i o n  was on two 

g r o u n d s ;  f re e d o m  o f  r e l i g i o n  a s  g u a r a n t e e d  by t h e  F i r s t  Amend

m ent and m ade a p p l i c a b l e  t o  t h e  s t a t e s  by t h e  F o u r t e e n t h ,  and 

e q u a l  p r o t e c t i o n  a s  g u a r a n te e d  s p e c i f i c a l l y  by t h e  F o u r t e e n t h  

Amendment. As t o  t h e  f i r s t  c o n t e n t i o n  t h e  C o u r t  s a i d  r e l i g i o u s  

l i b e r t y  was n o t  a b s o l u t e .  F u r th e r m o r e ,  t h e  s t a t u t e  i n  t h i s  

c a s e  d id  n o t  a c t u a l l y  i n f r i n g e  r e l i g i o u s  l i b e r t y  i n  t h a t  t h e  

p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  o u t - b a l a n c e d  t h e  r e l a t i v e l y  m i

n o r  c o n s i d e r a t i o n  o f  p e r m i t t i n g  c h i l d r e n  on t h e  s t r e e t s  t o  

s e l l  l i t e r a t u r e ,  an  a c t i o n  w h ich  was d e t r i m e n t a l  t o  t h e  c h i l d ' s  

h e a l t h  i n  t h e  f i r s t  p l a c e .  As t o  t h e  e q u a l  p r o t e c t i o n  a rg u m e n t ,  

t h e  C o u r t  d i s p o s e d  o f  t h a t  q u e s t i o n  su m m arily  by n o t i n g  t h a t

57 p r i n c e  v .  M a s s a c h u s e t t s ,  p .  l 6 8 .

5&john L .  L u v a s s ,  "Freedom  o f  P r e s s  — Freedom  o f  
S p e e c h  — R ig h t  o f  R e l i g i o u s  S e c t s  t o  D i s t r i b u t e  L i t e r a t u r e , "  
O regon  Law R e v ie w , XXI (D ecem ber, 1 9 ^ 1 ) ,  p .  8 l .
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t h e r e  was no d e n i a l  o f  e q u a l  p r o t e c t i o n  i n  e x c l u d i n g  c h i l d r e n  

o f  a p a r t i c u l a r  s e c t  f rom  t h e  u s e  o f  p u b l i c  s t r e e t s  inasm uch  

a s  o t h e r  c h i l d r e n  w ere  s i m i l a r l y  b a r r e d »

M r. J u s t i c e  M urphy’ s v i g o r o u s  d i s s e n t  h a s  g iv e n  c a u s e  

f o r  v a r i e d  s p e c u l a t i o n s . 59 R e g a rd in g  t h e  h e a l t h  and m o ra l  

w e l f a r e  o f  t h e  c h i l d ,  Murphy f e l t  t h a t  th e  s t a t e  f a i l e d  t o  show 

s u b s t a n t i a l l y  any  r e a s o n a b l e  e v id e n c e  t h a t  su c h  d a n g e r s  e x i s t 

e d .  The d a n g e r s  o f  t r u a n c y  and i l l - h e a l t h  i f  t h e y  e x i s t e d  a t  

a l l  " a r e  t h u s  e x c e e d i n g l y  r e m o te ,  t o  say  t h e  le a s t« "G O  The 

d i s s e n t  seem s t o  i n d i c a t e  t h a t  i n  t h e  c a s e  o f  t h e  J e h o v a h ’s  

W i tn e s s e s  e s p e c i a l l y ,  "The s i d e w a l k ,  no l e s s  th a n  t h e  c a t h e d r a l  

o r  t h e  e v a n g e l i s t ’ s  t e n t ,  i s  a  p r o p e r  p l a c e ,  u n d e r  t h e  C o n s t i 

t u t i o n ,  f o r  t h e  o r d e r l y  w o r s h ip  o f  G o d ,"^^  In  t h e  h i s t o r i c a l  

c o n t e x t ,  b e c a u s e  p e r s e c u t i o n  a g a i n s t  u n p o p u la r  r e l i g i o u s  g ro u p s  

h a s  b e e n  u n d u ly  h a r s h  and b r u t a l ,  Murphy w arned ; "We s h o u ld  

t h e r e f o r e  h e s i t a t e  b e f o r e  a p p r o v in g  t h e  a p p l i c a t i o n  o f  a  s t a t 

u t e  t h a t  m ig h t  b e  u sed  a s  a n o t h e r  i n s t r u m e n t  o f  o p p r e s s i o n . "^2  

U n l ik e  o t h e r  J e h o v a h ’ s W i tn e s s e s  c a s e s  b r o u g h t  b e f o r e

59one o f  t h e  r e c e n t  s t u d i e s  r e v e a l s  t h a t  M urphy, a  Ro
man C a t h o l i c ,  r e n d e r e d  an " u n - c a t h o l i c "  d e c i s i o n .  T h is  i s  e s 
p e c i a l l y  i n t e r e s t i n g  i n  v iew  o f  t h e  f a c t  t h a t  t h e  J e h o v a h ’s  
W i t n e s s e s ’ e n d e a v o r  i s  v e h e m e n t ly  d i r e c t e d  a g a i n s t  t h e  Roman 
C a t h o l i c  C h u rc h .  S e e  H a ro ld  W. C hase e t .  a l . ,  " C a t h o l i c s  on 
t h e  C o u r t , "  New R e p u b l i c , C I L I I I  ( S e p t .  2 6 7 ~ 1 9 6 0 ) ,  p p .  1 3 -1 5 .

^Op r i n c e  v .  M a s s a c h u s e t t s , p .  175 . S ee  D i s s e n t i n g  
o p i n i o n .

^ l l b i d . ,  p . 174 .

G ^Ib id .,  p . 176.
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t h e  H ig h  C o u r t ,  t h e  P r i n c e  c a s e  p r e s e n t e d  and c o m p e l le d  a 

ju d g m en t c o n c e r n in g  t h e  c o n f l i c t  b e tw e e n  a  r e l i g i o u s  a c t i v i t y  

and t h e  pow er o f  t h e  s t a t e  t o  r e g u l a t e  c h i l d  l a b o r .  The C o u r t  

was c o g n i z a n t  o f  t h e  " d e l i c a t e "  n a t u r e  o f  t h e  i s s u e  and b a s e d  

i t s  ju d g m en t p r i m a r i l y  on s o c i a l  c o n s i d e r a t i o n s .  C h i l d - l a b o r  

c a s e s ,  n o t  u n l i k e  th e  v a r i o u s  a s p e c t s  o f  r e l i g i o u s  a c t i v i t i e s ,  

had  u n d e rg o n e  a  lo n g  and a rd u o u s  p e r i o d  o f  C o u r t  l i t i g a t i o n . ^3  

The c la m o r  f o r  g o v e rn m e n ta l  r e g u l a t i o n  o v e r  t h i s  " c r i p p l i n g  

e n t e r p r i s e "  f i n a l l y  p ro v o k ed  t h e  n a t i o n  t o  a c t i o n  and a c o n 

s t i t u t i o n a l  amendment was p r o p o s e d . W h e n  t h e  P r i n c e  d e c i s i o n  

was r e n d e r e d ,  t h e  s e n t im e n t  a g a i n s t  c h i l d - l a b o r  c o n d i t i o n s  was 

a t  a h i g h  p o i n t .  A l l  t h i s  i s  n o t  t o  s a y  t h a t  c o n s t i t u t i o n a l  

d e c i s i o n s  a r e  b a se d  on p o p u l a r  s e n t i m e n t .  B u t  on t h e  o t h e r  

h a n d ,  no c a r e f u l  s t u d e n t  o f  A m erican  c o n s t i t u t i o n a l  law  would 

c l a im  t h a t  s o c i a l  c o n s i d e r a t i o n s  do n o t  p l a y  a s i g n i f i c a n t  r o l e  

i n  t h e  d e t e r m i n a t i o n  o f  j u d i c i a l  ju d g m e n ts  w h ich  a f f e c t  t h e  

i n t e r e s t  and w e l f a r e  o f  t h e  p u b l i c .

The c a s e s  exam ined in  t h i s  c h a p t e r  seem t o  s u p p o r t  t h e  

r u l e  t h a t  " la w s  which f o r b i d  o u t r i g h t  o r  p r o h i b i t  e n t i r e l y  

d o o r - t o - d o o r  and s t r e e t  p r e a c h i n g  and d i s t r i b u t i o n  o f

^ 3 rh e  tw o most o u t s t a n d i n g  e x a m p le s  a r e ;  Hammer v .  
D a g e n h a r t , 247 U .S .  251 ( 1 9 1 8 ) ,  and B a i l e y  v .  D r e x e l  f u r n i 
t u r e  C o i^ a n y , 259 U .S . 20 ( 1 9 2 2 ) .  I t  i s  a d m i t t e d  t h a t  t h e s e  
c a s e s  a r e  ex am p les  of f e d e r a l  c o n t r o l  and a r e  n o t  c o m p le te ly  
r e l e v a n t .

^^A c h i l d - l a b o r  amendment was p ro p o se d  in  1924 t o  g i v e  
C o n g re s s  t h e  a u t h o r i t y  t o  r e g u l a t e  o r  p r o h i b i t  c h i l d  l a b o r ,  
b u t  f a i l e d  o f  r a t i f i c a t i o n  m a in ly  b e c a u s e  s u b s e q u e n t  l e g i s l a 
t i o n  n u l l i f i e d  t h e  need f o r  s u c h  an am endm ent.
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l i t e r a t u r e , b y  r e l i g i o u s  g r o u p s ,  a r e  i n v a l i d .  The C o u r t

w i l l ,  h o w e v e r ,  p e r m i t  r e a s o n a b l e  r e g u l a t i o n  by  s t a t e s  w here  

s u c h  d i s t r i b u t i o n  w o rk s  a  h a r d s h i p  on i n d i v i d u a l s ,  f o r  exam

p l e  m i n o r s ,  t o  t h e  e x t e n t  t h a t  t h e i r  h e a l t h  and w e l f a r e  may 

b e  j e o p a r d i z e d .  T h i s  means t h a t  i n  some c a s e s ,  t h e  C o u r t  was 

w i l l i n g  t o  g r a n t  t h e  r i g h t  t o  s t a t e s  t o  e x e r c i s e  p o l i c e  pow er 

a u t h o r i t y  o v e r  c e r t a i n  c i v i l  l i b e r t i e s  c o n s i d e r a t i o n s ,  i n  o r 

d e r  t h a t  t h e r e  w ould  b e  m a i n t a i n e d  a  b a l a n c e  o f  c e r t a i n  i n 

t e r e s t s  o v e r  o t h e r s  w i t h  r e s p e c t  t o  t h e  t o t a l  e f f e c t  on p u b l i c  

p o l i c y .

^ D e fe n d in g  and L e g a l l y  E s t a b l i s h i n g , t h e  Good News, p .  
4 3 , I n  m ost o f  t h e s e  c a s e s  t h e  C o u r t  made r e f e r e n c e  t o  Hague 
V, C om m ittee  f o r  I n d u s t r i a l  O r g a n i z a t i o n , 307 U .S .  496 ( 1939) ,  
i n  w h ich  t h e  C o u r t  h e l d  u n c o n s t i t u t i o n a l  and v o id  an o r d in a n c e  
w h ic h  f o r b a d e  any  p e r s o n  t o  " d i s t r i b u t e  o r  c a u s e  t o  b e  d i s 
t r i b u t e d  o r  s t r e w n  a b o u t  i n  a s t r e e t  o r  p u b l i c  p l a c e  any  new s
p a p e r ,  p e r i o d i c a l ,  b o o k ,  m a g a z in e ,  c i r c u l a r ,  c a r d  cP p a m p h le t . "



CHAPTER IV 

PERMITS, PARKS, AND PARADES

I n  t h e  U n i te d  S t a t e s ,  w here  t h e  r i g h t  t o  e x e r c i s e  and 

p ro m o te  r e l i g i o u s  i n c l i n a t i o n s  h a s  n e v e r  b een  s e r i o u s l y  c h a l 

l e n g e d  o r  c u r t a i l e d  c o n s t i t u t i o n a l l y  e v e r  s i n c e  t h e  b i r t h  o f  

t h e  R e p u b l i c ,  o u tw ard  d i s p l a y s  and d e m o n s t r a t i o n s  o f  s e c t a r i a n  

p r o c l i v i t i e s  h av e  b e e n  one o f  t h e  a r t e r i e s  t o  t h e  m a in te n a n c e  

o f  l i b e r t y  e s p e c i a l l y  in  r e c e n t  y e a r s .  F o r  some g r o u p s ,  d e 

m o n s t r a t i o n s  i n  t h e  fo rm  o f  p a r a d e s  and p r o c e s s i o n s  i n  o r d e r  

t o  in fo r m  t h e  p u b l i c ,  h av e  b e e n  a  u s e f u l  m edia  f o r  t h e  p r o p a 

g a t i o n  o f  r e l i g i o u s  b e l i e f s .  Some ex am p les  a r e  v a c a t i o n  

c h u r c h  s c h o o l  c a m p a ig n s ,  and p r e p a r a t i o n s  f o r  com ing e v a n g e l 

i s t i c  c r u s a d e s .  U nder  t h e  C o n s t i t u t i o n ,  no o n e ,  l e a s t  o f  a l l  

t h e  Supreme C o u r t ,  w ould  q u e s t i o n  t h e  r i g h t  o f  t h e  v a r i o u s  

g r o u p s  t o  c o n d u c t  r e a s o n a b l e  p u b l i c  a p p e a r a n c e s  a s  a means t o  

p ro m o te  t h e i r  b e l i e f s ,  y e t  i t  i s  p r e c i s e l y  on t h i s  i s s u e  t h e  

J e h o v a h 's  W i tn e s s e s  h a v e  s u f f e r e d  s e v e r a l  s e t b a c k s  i n  t h e i r  

demand f o r  u n f e t t e r e d  f re e d o m . T h e re  w as ,  o f  c o u r s e ,  good 

c o n s t i t u t i o n a l  g ro u n d  f o r  c u r t a i l i n g  c e r t a i n  a c t i v i t i e s .

T he f i r s t  c a s e  t o  r e a c h  t h e  Suprem e C o u r t  on t h e  i s s u e  

o f  p u b l i c  p a r a d e s  was Cox e t . a l ,  v .  New H a m p sh ire , 1 i n  i g 4 l .  

T he a p p e l l a n t s  w ere  f i v e  J e h o v a h 's  W i tn e s s e s  who, w i t h  s i x t y -  

t h r e e  o t h e r s  o f  t h e  same p e r s u a s i o n ,  w ere  c o n v ic t e d  o f

1312  u , s ,  569 ( 1941 ) .
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v i o l a t i n g  a s t a t e  s t a t u t e  f o r  e n g a g in g  i n  a  p u b l i c  p r o c e s s i o n  

w i t h o u t  a  s p e c i a l  l i c e n s e  a s  p r e s c r i b e d  by t h e  s t a t u t e .  The 

s t a t u t e  made i t  u n l a w f u l  t o  c a r r y  on a p a r a d e  o r  a  p r o c e s s i o n  

upon  any p u b l i c  s t r e e t  o r  w a y ^ .w i th o u t  a  s p e c i a l  l i c e n s e  g r a n t 

ed  by a l i c e n s i n g  c o m m itte e  s e t  up by t h e  s t a t u t e .  The s t a t u t e  

a l s o  im posed a f e e  r a n g i n g  f ro m  f i f t y  d o l l a r s  t o  a maximum o f  

t h r e e  h u n d red  d o l l a r s .

The a p p e l l a n t s  c la im e d  t h a t  t h e i r  r i g h t s  o f  f re e d o m  o f  

w o r s h i p ,  f re e d o m  o f  s p e e c h  and p r e s s ,  and f re e d o m  of a s se m b ly  

w ere  d e n i e d .  They a l s o  c o n te n d e d  t h a t  t h e  s t a t u t e  " v e s t e d  u n 

r e a s o n a b l e  and u n l i m i t e d  a r b i t r a r y  and d i s c r i m i n a t o r y  pow ers  

i n  t h e  l i c e n s i n g  a u t h o r i t y ,  and was vague  and indefinite.

The M u n ic ip a l  C o u r t  o f  M a n c h e s te r  and h i g h e r  s t a t e  c o u r t s  o v e r 

r u l e d  t h e  c o n t e n t i o n s ,  and t h e  c a s e  was b r o u g h t  t o  t h e  Supreme 

C o u r t  on a p p e a l .

Mr. C h ie f  J u s t i c e  H ughes ,  s p e a k in g  f o r  a unanim ous 

c o u r t  r e n d e re d  a d e c i s i o n  w h ich  was a r e p r im a n d  a s  much a s  i t  

was f i n e  p r o s e  on t h e  p r i n c i p l e s  o f  c o n s t i t u t i o n a l  la w .  F i r s t ,  

i t  w as n o te d  t h a t  t h e  a p p e l l a n t s ,  in  t h e i r  " i n f o r m a t i o n  m a rc h ,"  

c a r r i e d  p l a c a r d s  whose i n s c r i p t i o n s  w ere  n o t  a l l  t o o  p l e a s a n t  

(The C h ie f  J u s t i c e  d id  n o t  s a y  t h e y  w ere  u n p l e a s a n t ,  t h i s  i s  

a r r i v e d  by i m p l i c a t i o n ) .  Some o f  t h e s e  s i g n s  r e a d ,  " R e l i g i o n  

i s  a S n a r e , "  " F a s c i s m  o r  F reed o m . H e a r  Ju d g e  R u th e r f o r d  and 

F a c e  t h e  F a c t s , "  The C o u r t  p o in t e d  o u t  t h a t  t h e  s t a t u t e  i n  no

^ I b id . ,  p . 571.



■ 83
way p r e v e n te d  t h e  d i s p l a y  o f  t h e  p l a c a r d s ,  t h e  r e g u l a t i o n  was 

a g a i n s t  u n l i c e n s e d  " o r g a n iz e d  f o r m a t i o n s  o f  p e r s o n s  u s i n g  t h e  

h igh w ays."3  Had t h e s e  d e m o n s t r a t o r s  t r a v e l l e d  i n  u n o r g a n iz e d  

f a s h i o n ,  n o t  i n  a  p a r a d e  o r  p r o c e s s i o n ,  t h e  s t a t u t e  w ould  n o t  

h av e  b een  v i o l a t e d ;  and t h e  p u r p o s e  o f  t h e  d e m o n s t r a t o r s ,  

would b e  met i n  t h a t  t h e  c i r c u l a t i o n  would h a v e  b e e n  j u s t  a s  

l a r g e .

Any d i s t r i b u t i o n  o f  p a m p h le t s  o r  p a r a d i n g  o f  s i g n s  
would h a v e  b e e n  j u s t  a s  e f f e c t i v e  i n  t e r m s  o f  c i r 
c u l a t i o n ,  i f  c a r r i e d  on i n  u n o r g a n iz e d  f a s h i o n  by 
i n d i v i d u a l  m em bers. I f  t h i s  had  b e e n  t h e  c a s e ,  t h e  
l e g i s l a t i o n  i n  q u e s t i o n  w ould h a v e  had  no a p p l i c a 
t i o n  t o  t h e  a c t i v i t i e s  o f  s e g r e g a t e d  i n d i v i d u a l s ,
In d e  id i t  i s  t h i s  t h o u g h t  t h a t  s t r i k e s  t h e  d e c i s i v e  
n o t e  r e g a r d i n g  t h e  v a l i d i t y  o f  t h e  r e g u l a t o r y  p r o 
v i s i o n s  i n  q u e s t i o n , 4

" C i v i l  L i b e r t i e s , "  i t  was n o te d  by t h e  C o u r t ,  " a s  g u a r 

a n te e d  by t h e  C o n s t i t u t i o n  im p ly  t h e  e x i s t e n c e  o f  an  o r g a n iz e d  

s o c i e t y  m a i n t a i n i n g  p u b l i c  o r d e r  w i t h o u t  w h ic h  l i b e r t y  i t s e l f  

would b e  l o s t  i n  t h e  e x c e s s e s  o f  u n r e s t r a i n e d  a b u s e s ."5  The 

a u t h o r i t y  o f  t h e  s t a t e  t o  r e g u l a t e  t h e  a c t i v i t i e s  on t h e  

s t r e e t s  t o  i n s u r e  s a f e t y  and c o n v e n ie n c e  t o  t h e  p e o p le  i s  n o t  

c o n s i s t e n t  w i t h  c i v i l  l i b e r t i e s .  "The c o n t r o l  o f  t r a v e l  on 

t h e  s t r e e t s  o f  c i t i e s  i s  t h e  m ost f a m i l i a r  i l l u s t r a t i o n  o f

3 lb id . ,  p . 575 .

^ " S t a t e  R e g u l a t i o n  o f  S t r e e t  P r o c e s s i o n s , "  B i l l  o f  
R i g h t s  R ev iew  I  ( S p r i n g ,  i g 4 l ) ,  p .  2 3 3 .

^Cox V. New H a m p s h ire ,  p .  5 7 4 .
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t h i s  r e c o g n i t i o n  o f  s o c i a l  n e e d . "  The r e q u i r e m e n t  f o r  t h e  

a p p l i c a t i o n  o f  a  p e r m i t  had  o b v io u s  a d v a n ta g e s  t h e  m ost im 

p o r t a n t  o f  w h ic h  was i n  g i v i n g  t h e  p u b l i c  a u t h o r i t i e s  a d 

v a n c e  p u b l i c  n o t i c e  s o  a s  t o  a f f o r d  o p p o r tu n i t y  f o r  p r o p e r  

p o l i c i n g .  The s t a t e  h a s  t h e  r i g h t  t o  f i x  t h e  t im e  and p l a c e  

f o r  p r o c e s s i o n s  i n  o r d e r  t o  m in im iz e  in c o n v e n ie n c e ,  c o n f u s io n  

and  d i s o r d e r  l i k e l y  t o  a r i s e  i n  t h e  s t r e e t s .

The u s e  o f  t h e  h ig h w ay  i s  s u b j e c t  t o  s t a t e  c o n 
t r o l ,  The p u b l i c  h a s  no v e s t e d  r i g h t s  t h e r e i n  and 
any r e a s o n a b l e  m e a su re  o f  r e s t r i c t i o n  i s  p r o p e r .  .
, .T h i s  n o t i o n  i s  p e r h a p s  t h e  i n v i s i b l e  b u t t r e s s  
b r a c i n g  t h e  e n t i r e  a rg u m e n t  o f  t h e  d e f e n d a n t s  and 
y e t  i t  i s  i n e f f e c t i v e  h e r e  f o r  a l th o u g h  t h e  r i g h t  
o f  s p e e c h  i s  an  i n c i d e n t  o f  t h e  r i g h t  o f  h ig h w ay  
t r a v e l ,  t h e  r i g h t  o f  h ighw ay  t r a v e l  i s  n o t  i n 
h e r e n t  i n  t h e  r i g h t  o f  s p e e c h . 7

The C h ie f  J u s t i c e  who g av e  t h e  o p in io n  in  t h e  L o v e l l  

c a s e  d i s t i n g u i s h e d  t h a t  d e c i s i o n  on th e  b a s i s  t h a t  t h e  s t a t u t e  

i n  L o v e l l  p r o h i b i t e d  t h e  d i s t r i b u t i o n  of l i t e r a t u r e ,  t h u s  

s t r i k i n g  a t  t h e  v e r y  f o u n d a t i o n  o f  f reedom  o f  t h e  p r e s s  by  s u b 

j e c t i n g  i t  t o  c e n s o r s h i p .  F o r  e s s e n t i a l l y  t h e  same r e a s o n ,  

p l u s  t h e  f a c t  t h a t  a p o l i c e  o f f i c e r  was g iv e n  t o o  much d i s c r e 

t i o n ,  n e i t h e r  was t h e  S c h n e i d e r  d e c i s io n  c o n t r o l l i n g  in  t h i s  

c a s e .

The C o u r t  d i s t i n g u i s h e s  t h e  S c h n e id e r ,  C a n tw e l l

6%bid.

^ V in c e n t  J .  B a r r y ,  " S t a t u t e  R e q u i r in g  P e r m i t  f o r  P a ra d e  
on P u b l i c  S t r e e t s , "  B o s to n  U n i v e r s i t y  Law R ev iew  XXI ( J u n e ,  
1 9 4 1 ) ,  p p .  5 4 1 -5 4 2 .
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and Hague c a s e s  on t h e  g ro u n d  t h a t  t h e s e  d e c i s i o n s  
p l a c e d  an a r b i t r a r y  pow er o f  r e f u s i n g  t h e  p e r m i t  
i n  a  p u b l i c  o f f i c i a l .  A ls o  d i s t i n g u i s h e d  f ro m  th e  
i n s t a n t  c a s e  i s  t h a t  o f  L o v e l l  v ,  G r i f f i n ,  i n  w h ich  
l e g i s l a t i o n  p r o h i b i t e d  a l l  d i s t r i b u t i o n  o f  l i t e r a 
t u r e  u n l e s s  a  l i c e n s e  was f i r s t  o b t a i n e d , °

The w hole  d e c i s i o n  seems t o  h in g e  on t h e  i s s u e  o f  r e 

g u l a t i n g  t h e  t r a f f i c  on p u b l i c  s t r e e t s  so  a s  t o  p e r m i t  an 

o r d e r l y  f lo w  o f  g e n e r a l  a c t i v i t y  i n  a  c i t y  w h ere  d u r in g  one 

day  a t  l e a s t  ” 2 6 ,0 0 0  p e r s o n s  p a s s e d  one o f  +"he i n t e r s e c t i o n s  

w h ere  t h e  d e f e n d a n t s  m a rc h e d ,

T he Suprem e C o u r t  o p in io n  e m p h a s iz e s  t h e  f a c t  
t h a t  t h e  a p p e l l a n t s  w ere  n o t  p r o s e c u t e d  f o r  d i s 
t r i b u t i n g  l i t e r a t u r e  o r  o t h e r w i s e  c o n v e y in g  i n 
f o r m a t i o n ;  r a t h e r ,  t h e  s o l e  c h a r g e  a g a i n s t  t h e  
a p p e l l a n t s  was t h a t  t h e y  w ere  t a k i n g  p a r t  i n  a 
p a r a d e  o r  p r o c e s s i o n  on p u b l i c  s t r e e t s  w i t h o u t  a 
p e r m i t  a s  r e q u i r e d  by t h e  s t a t u t e , 10

A f t e r  d e c l a r i n g  t h a t  t h e  s t a t u t e  d id  n o t  deny t h e  a p 

p e l l a n t s  t h e i r  f re e d o m  o f  r e l i g i o n ,  s p e e c h ,  p r e s s ,  o r  a s s e m b ly ,  

t h e  C o u r t  an sw ered  t h e  c o n t e n t i o n  t h a t  t h e  s t a t u t e  was " v a g u e ” 

and " i n d e f i n i t e , "  The l i c e n s i n g  b o a r d ,  t h e  C o u r t  h e ld  "was 

n o t  v e s t e d  w i t h  a r b i t r a r y  pow er o r  an  u n f e t t e r e d  d i s c r e t i o n ,

The s t a t u t e  made i t  c l e a r  t h a t  t h e r e  m ust b e  u n i f o r m i t y  o f  

m ethod  o f  t r e a t m e n t ,  no  u n f a i r  d i s c r i m i n a t i o n  and a  " s y s t e m a t i c ,

Sp i l l  o f  R i g h t s  R ev iew ,  I ,  p ,  23 5 ,

9 c o x  V, New H a m p sh ire , p ,  5 7 3 .

^ % i l l  o f  R i g h t s  R ev iew ,  I ,  p ,  2 3 5 ,

^^Cox V, New Hampshire, p , 576.
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c o n s i s t e n t  j u s t  o r d e r  o f  t r e a t m e n t .  To t h e  C o u r t  t h e n ,  

t h e  s t a t u t e  was n e i t h e r  vague n o r  a r b i t r a r y ,  t h u s  t h e  c o n t e n 

t i o n  by t h e  a p p e l l a n t s  on t h i s  s c o r e  was d e n ie d  a l s o .

The members o f  t h e  W i tn e s s e s  who w ere c o n v ic t e d  u n d e r  

t h e  s t a t u t e ,  s t r a n g e  a s  i t  may seem , d i d  n o t  q u e s t i o n  t h e  c o n 

s t i t u t i o n a l i t y  o f  t h e  l i c e n s e  f e e s ,  b u t  t h e  C o u r t  p ro c e e d e d  

t o  d i s p o s e  o f  t h e  q u e s t i o n .  The maximum o f  $ 5 0 .0 0  f o r  l i c e n s e  

f e e s  and $ 3 0 .0 0  f o r  u s e  o f  p u b l i c  f a c i l i t i e s  im posed by t h e  

s t a t u t e ,  t h e  C o u r t  t h o u g h t  t o  b e  a  " p e r m i s s i b l e  r a n g e . "  The 

f e e  was " n o t  a  r e v e n u e  t a x  b u t  one t o  m eet t h e  e x p e n s e  i n c i d e n t  

t o  t h e  a d m i n i s t r a t i o n  o f  t h e  A c t and t o  t h e  m a in te n a n c e  o f  

p u b l i c  o r d e r  i n  t h e  m a t t e r  l i c e n s e d . f a r  a s  t h e  C o u r t  

was c o n c e r n e d ,  t h e  " f l e x i b i l i t y "  o f  t h e  f e e  s c h e d u le  was p r o o f  

t h a t  t h e  m e a s u re  was n o t  d i s c r i m i n a t o r y .  As a r u l e ,  t h e  C o u r t  

h a s  a lw a y s  u p h e ld  t h e  I m p o s i t i o n  o f  f e e s  by m u n i c i p a l i t i e s  f o r  

t h e  u s e  o f  p u b l i c  f a c i l i t i e s ,  p r o v id e d  t h a t  t h e  f e e s  w ere  n o t  

r e v e n u e  m e a s u r e s .  "T h e re  i s  n o t h i n g  c o n t r a r y  t o  t h e  C o n s t i t u 

t i o n  i n  t h e  c h a r g e  o f  a f e e  l i m i t e d  t o  / m e e t i n g  e x p e n s e s

As i n  m o st c a s e s  a f f e c t i n g  t h e  p u b l i c  w e l f a r e ,  p o l i c e  

p o w ers  loom  l a r g e  i n  t h e  i n s t a n t  c a s e .  A l l  t h a t  t h e  s t a t u t e  

r e q u i r e d  i n  t h i s  c a s e  was t h e  a p p l i c a t i o n  o f  a  p e r m i t  w h ich  

u n d e r  t h e  c o n d i t i o n s  and t h e  p r o v i s i o n s  o f  t h e  s t a t u t e  c o u ld

IZlbid.
13 lb id . ,  p .  5 7 7 .

l ^ I b i d .
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n o t  have  b een  d e n i e d .  The C o u r t  f e l t  t h a t  t h e  a p p l i c a t i o n  

f o r  a p e r m i t  w ould  h av e  h e lp e d  t h e  a p p e l l a n t s  i n  t h e i r  e n 

d e a v o r ,  W h ile  s u c h  r e a s o n i n g  had  no s i g n i f i c a n t  b e a r i n g  on 

t h e  C o u r t ' s  d e c i s i o n ,  p u b l i c  w e l f a r e  and o r d e r  d i d .  "The 

sc o p e  o f  r e l i g i o n  i s  t h u s  l i m i t e d  by t h e  p r i n c i p l e  t h a t  t h e  

p r a c t i c e  o f  r e l i g i o n  may b e  made t o  c o n fo rm  t o  g e n e r a l l y  p r e 

v a i l i n g  c o n c e p t i o n s  o f  t h e  g e n e r a l  s a f e t y ,  m o r a l s ,  and w e l 

f a r e . "15 The o p i n i o n ,  in  t h i s  c a s e ;

r e c o g n i z e s  t h e  r i g h t  o f  t h e  s t a t e ,  i n  c o n t r o l l i n g  
t h e  u s e  o f  i t s  p u b l i c  s t r e e t s  f o r  p a r a d e s ,  t o  
t a k e  i n t o  c o n s i d e r a t i o n  t h e  t i m e ,  p l a c e  and t h e  
m anner o f  t h e  demanded u s e  i n  r e l a t i o n  t o  o t h e r  
p r o p e r  u s e s  o f  t h e  s t r e e t s .  Hence a s y s te m  i n 
t e n d e d  t o  g i v e  e f f e c t  t o  t h a t  p u b l i c  i n t e r e s t  
c a n n o t  be  h e ld  a d e n i a l  o f  f re e d o m  o f  r e l i g i o n  
and s p e e c h ,  p ro v id e d  no u n f a i r  d i s c r i m i n a t i o n  i s  
p r a c t i c e d  i n  i t s  o p e r a t i o n . l o

1 ry
In  c o n t r a s t  t o  t h e  Cox c a s e ,  i n  N iem otko  v .  M a ry la n d , - '  

a unan im ous C o u r t  s t r u c k  down t h e  a c t i o n  o f  a m u n i c i p a l i t y  

(H avre  de G ra c e ,  M a ry la n d ) ,  i n  i t s  a t t e m p t  t o  r e g u l a t e  a c t i v i 

t i e s  i n  a p u b l i c  p a r k  on t h e  g ro u n d  t h a t  t h e r e  was r a n k  d i s 

c r i m i n a t i o n .  N iem otko  and K e l l y 18 b o t h  members o f  t h e

1 5 n en ry  R o t t s c h a e f e r ,  Handbook o f  A m erican  C o n s t i t u t i o n 
a l  law  ( S t .  P a u l :  W est P u b l i s h i n g  C o . ,~ T 9 3 9 ) ,  p .  7271

^ ^ a i t e ,  M in n e so ta  Law R ev iew , X X V III, p .  229 .

1^340 U .S .  368 ( 1 9 5 1 ) .

^®The i n s t a n t  c a se  was h e a r d  t o g e t h e r  by t h e  Supreme 
C o u r t  w i t h  K e l l y  v .  M a ry la n d , an  a p p e a l  f ro m  t h e  same s t a t e  
c o u r t .
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J e h o v a h 's  W i tn e s s e s  w ere  c o n v i c t e d  and f i n e d  hy t h e  H a r t f o r d  

C ounty  C o u r t  o f  M ary land  f o r  c o n d u c t in g  a m e e t in g  i n  a p u b l i c  

p a r k  w i t h o u t  a p e r m i t .  U n d er  a u n iq u e  s y s te m  of law  i n  M ary

l a n d ,  t h e  Ju ry  i s  t h e  Jud g e  o f t h e  law a s  w e l l  a s  t h e  f a c t s .  

T h i s  m eans t h a t  n o r m a l ly  t h e r e  i s  no r e v ie w  o f  any q u e s t i o n  

d e p e n d e n t  on t h e  s u f f i c i e n c y  of e v i d e n c e .  R e c o g n iz in g  t h i s  

M ary lan d  r u l e ,  t h e  C o u r t  o f  A p p e a ls  d e c l i n e d  r e v i e w ,  m a in ly  

on t h e  b a s i s  t h a t  t h e  i s s u e s  w ere n o t  " m a t t e r s  o f  p u b l i c  

i n t e r e s t . "^9 The Suprem e C o u r t  a c c e p te d  J u r i s d i c t i o n  n o t i n g  

t h a t  " i n  c a s e s  i n  w h ich  t h e r e  i s  a c l a im  o f  d e n i a l  o f  r i g h t s  

u n d e r  t h e  F e d e r a l  C o n s t i t u t i o n ,  t h i s  C o u r t  i s  n o t  bound by 

c o n c l u s i o n s  o f  lo w e r  c o u r t s .

U n l ik e  o t h e r  c a s e s  r e q u i r i n g  p e r m i t s  t o  c a r r y  on a c t i v 

i t i e s  i n  p u b l i c  p l a c e s ,  h e r e  t h e r e  was no o r d in a n c e  o r  s t a t u t e  

r e q u i r i n g  a p e r m i t .  I t  was o n ly  th r o u g h  lo n g  s t a n d i n g  " p r a c 

t i c e "  t h a t  p e r m i t s  w ere  o b ta in e d  f ro m  t h e  P a r k  C om m issioner  by 

members s e e k in g  t o  u t i l i z e  p u b l i c  p l a c e s .  I n  c o n fo rm i ty  w i th  

t h i s  p r a c t i c e ,  N iem otko  e t .  a l .  r e q u e s t e d  t h e  C om m issioner  f o r  

u se  o f  t h e  p a r k  f o r  f o u r  c o n s e c u t i v e  S u n d a y s .  T h is  p e r m is s io n  

was r e f u s e d .  H av ing  b e e n  in fo rm e d  t h a t  t h e  f i r s t  Sunday was 

s c h e d u le d  f o r  an E l k ' s  F l a g  Day cerem ony , t h e  a p p l i c a n t s

IQNiem otko v .  M a ry la n d , p .  2J0,
20

I b id . ,  p . 271.
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r e q u e s t e d  t h e  u s e  o f  t h e  p a r k  f o r  t h e  n e x t  t h r e e  S u n d a y s ,  T h i s  

r e q u e s t  was a g a in  d e n i e d .

The a p p e l l a n t s  t h e n  p ro c e e d e d  t o  h o ld  t h e i r  m e e t in g  on 

t h e  seco n d  Sunday and w ere  p ro m p t ly  a r r e s t e d  f o r  d i s o r d e r l y  c o n 

d u c t ,  The m a j o r i t y  o p in io n  o f  t h e  Suprem e C o u r t ,  a cco m p an ied  

by t h e  u s u a l  c a s t i g a t i o n  o f  Mr, J u s t i c e  F r a n k f u r t e r  i n  a c o n 

c u r r i n g  o p i n i o n ,  re b u k e d  t h e  "am orphous p r a c t i c e "  o f  t h e  m u n ic i 

p a l i t y "  w hereby  a l l  a u t h o r i t y  t o  g r a n t  p e r m i t s  f o r  t h e  u se  o f  

t h e  p a r k  was i n  t h e  P a rk  C om m issioner  and t h e  C i t y  C o u n c i l ,

The C o u r t  p o i n t e d  o u t  t h a t  t h e r e  w e r e :  "no  s t a n d a r d s "  a p p e a r i n g  

anyw here ;  "no n a r ro w ly  drawn l i m i t a t i o n s , "  "no c i r c u m s c r i b i n g  o f  

a b s o l u t e  p o w e r ; " and "no s u b s t a n t i a l  i n t e r e s t  o f  t h e  community 

t o  be s e r v e d , "22  T h i s  was " l i m i t l e s s  d i s c r e t i o n "  w h ic h  on t h e  

f a c e  was u n c o n s t i t u t i o n a l .

The p e t i t i o n e r s  in  t h e i r  a c t i v i t y ,  t h e  C o u r t  n o t e d ,  w ere  

n o t  c a u s in g  any d i s t u r b a n c e ,  and f ro m  a l l  i n d i c a t i o n s  w ere 

c a r r y i n g  on in  o r d e r l y  f a s h i o n .  The c o n t e n t i o n  t h a t  t h e  p a r k  

was a s a n c t u a r y  f o r  p e a c e  and q u i e t  was r e j e c t e d  on t h e  g round  

t h a t  t h e  E l k ' s  F l a g  Day cerem ony w h ic h  was p e r m i t t e d  was h a r d l y  

a p e a c e f u l  e n d e a v o r .

The c o r e  o f  t h e  w hole m a t t e r  h o w e v e r ,  l a y  i n  t h e  b a s i s  

o f  t h e  p e t i t i o n e r s "  c la im  t h a t  e q u a l  p r o t e c t i o n  a s  g u a r a n te e d  

by t h e  F o u r t e e n t h  Amendment was d e n i e d .  The C o u r t  t o o k  n o te

Z l f b i d , ,  p p ,  2 7 1 - 2 7 2 ,

22
I b i d , ,  p .  2 7 2 .



90
o f  t h i s  and p r o p e r l y  c o n c lu d e d  t h a t  " t h e  u s e  o f  t h e  p a r k  was 

d e n ie d  b e c a u s e  o f  t h e  C i t y  C o u n c i l ' s  d i s l i k e  f o r  o r  d i s a g r e e 

m ent w i t h  t h e  W i tn e s s e s  o r  t h e i r  v i e w s , " ^ 3  B etw een  t h i s  c a s e  

and m o st o f  t h e  o t h e r  c a s e s  a f f e c t i n g  t h e  r i g h t s  c la im e d  by 

J e h o v a h 's  W i tn e s s e s  t h e r e  i s  a n o t h e r  s t r i k i n g  d i s s i m i l a r i t y ;  

"T h is  was an u n u s u a l l y  c l e a r  c a s e  o f  'u n w a r r a n t e d '  d i s c r i m i n a 

t i o n  i n  a r e f u s a l  t o  i s s u e  a l i c e n s e ,  and a d e n i a l  o f  e q u a l  

p r o t e c t i o n . "24

The l e n g t h y  c o n c u r r i n g  o p i n i o n  by Mr. J u s t i c e  F r a n k 

f u r t e r  i n c l u d e d  h i s  v iew s  on o t h e r  c a s e s  whose o p i n i o n s  w ere  

d e l i v e r e d  t h e  same d a y .2 5  j n  h i s  a t t e m p t  t o  d e f i n e  a  c o n s t i 

t u t i o n a l  b a l a n c e  b e tw e e n  b a s i c  f re e d o m s  su c h  a s  s p e e c h  and 

p r e s s  v i s  £  v i s  t h e  i n t e r e s t s  o f  p u b l i c  o r d e r .  F r a n k f u r t e r  

c i t e d  a w hole  l i s t  o f  c a s e s  m ost o f  them  d e a l i n g  w i t h  t h e  

p r a c t i c e s  o f  J e h o v a h 's  W i t n e s s e s , 26 The g i s t  o f  h i s  o p in io n

23ibid.
2 4 p r i t c h e t t ,  The A m erican  C o n s t i t u t i o n , p .  2 9 7 .

25Kunz V. New Y o rk ,  o p .  c i t . ,  and F e i n e r  v .  New Y o rk ,
340 U .S .  315 ( 195 I ) .  A l th o u g h  t h e  c o n s t i t u t i o n a l  q u e s t i o n s  
i n v o l v e d  in  t h e s e  c a s e s  a r e  q u i t e  s i m i l a r  t o  t h e  N i e t o t k o  c a s e ,  
t h e  p a r t i e s  w ere  n o t  members o f  J e h o v a h 's  W i t n e s s e s .

2 6 r h e s e  c a s e s  w e re ;  L o v e l l  v ,  G r i f f i n ,  J a m iso n  v .  T e x a s ,  
L a r g e n t  v .  T e x a s ,  S c h n e i d e r  v .  I r v i n g t o n ,  M a r t in  v .  S t r u t h e r s , 
P r i n c e  v .  M a s s a c h u s e t t s  and Cox v .  New H a m p s h ir e ,  s u p r a ; d â n f -  
w e l l  V, C o n n e c t i c u t ,  M arsh  v .  A labam a, T u c k e r  v .  T e x a s ,  J o n e s  
V. O p e l i k a , M urdock v .  P e n n s y l v a n i a ,  i P o l l e t t  v .  M c C o m i c l ^  
S a l a  V. New Y o rk  and C h a p l in s k y  v .  New H a m p s h i r e ~ i n f r a .  T h e se  
a n d o t h e r s .  F r a n k f u r t e r  c a l l s  m u l t i f a r i o u s  c a s e s "  w h ich  g i v e  
e x p r e s s i o n  t o  c e r t a i n  c o n s t i t u t i o n a l  p r i n c i p l e s  t o  be  a p p l i e d  
i n  d e t e r m i n i n g  t h e  e x t e n t  o f  f re e d o m .
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was t w o f o l d :  ( 1 ) t o  p r e s e r v e  law  th r o u g h  f r e e d o m  o f  e x p r e s s i o n ,  

and ( 2 ) t o  g r a n t  t o  t h e  l e g i s l a t i v e  b o d i e s  t h e  pow er t o  e x e r 

c i s e  t h i s  d i s c r e t i o n  w i t h o u t  h a m p e r in g  them  w i t h  undue c o n s t i 

t u t i o n a l  c o n s t r u c t i o n .

The N iem otko c a s e  o f f e r s  v e ry  l i t t l e  i n  t e r m s  o f  c h a l 

l e n g i n g  c o n s t i t u t i o n a l  i m p l i c a t i o n s .  I t  w a s ,  i n  s h o r t ,  a  r a 

t h e r  " e a s y "  c a s e  s i n c e  t h e  p r a c t i c e s  i n v o lv e d  w ere  e x t r e m e  i n  

t h e i r  d e v i a t i o n  f ro m  c o n s t i t u t i o n a l  n o rm s .  R ank d i s c r i m i n a t i o n  

and a r b i t r a r y  pow ers  h a v e  n e v e r  b een  q u e s t i o n a b l e  i s s u e s .  The 

c a s e  h o w ev er  p r e s e n t s  a r e l a t i v e l y  i n s i g n i f i c a n t  b u t  i n t e r e s t 

i n g  p r o c e d u r a l  r u l i n g ,  v i z . ,  " t h e  l a c k  of s t a n d a r d s  in  t h e  

l i c e n s e - i s s u i n g  ’p r a c t i c e ’ r e n d e r s  t h a t  ’p r a c t i c e ’ a p r i o r  r e 

s t r a i n t  i n  c o n t r a v e n t i o n  t o  t h e  F o u r t e e n t h  A m endm ent."^7  The 

m ain p o i n t  h e r e  i s  t h a t  t h e  c u s to m a ry  " p r a c t i c e "  o f  a  m u n i c i 

p a l i t y  i s  a c c o rd e d  t h e  same t r e a t m e n t  and f o r c e  a s  w ould be  

e x p e c te d  o f  a s t a t u t e  o r  an o r d i n a n c e .  I n  o t h e r  w o rd s ,  a l 

th o u g h  t h e  C o u r t  r e c o g n iz e d  t h a t  t h e  r e q u i r e m e n t  f o r  a p e r m i t  

was a c c o r d i n g  t o  " p r a c t i c e "  and n o t  by  s t a t u t e ,  i t  d id  n o t  

d i f f e r e n t i a t e  t h e  l e g a l  e f f e c t  o f  b o th  o r  e i t h e r .

E x a c t l y  tw o y e a r s  a f t e r  t h e  C o u r t  r e n d e r e d  t h e  N iem otko
pQ

Ju d g m en t,  a  s i m i l a r  c a s e ^ °  a f f e c t i n g  members o f  t h e  J e h o v a h ’s  

W i tn e s s e s  was b r o u g h t  b e f o r e  t h e  H igh  C o u r t .  T h i s  t im e  t h e  

W i tn e s s e s  w ere  c o n v i c t e d  f o r  v i o l a t i n g  t h e  o r d in a n c e  o f  t h e

^^N iem otko  v .  M a ry la n d ,  p .  273 .

28powler v. Rhode Island, 3^5 U.S. 6? (1953).
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C i t y  o f  P a w tu c k e t ,  Rhode I s l a n d ,  w h ich  p r o h i b i t e d  a l l  p o l i t i 

c a l  and r e l i g i o u s  m e e t in g s  i n  a p u b l i c  p a r k .  The o r d in a n c e  

d i d  n o t  p r o h i b i t  v i s i t s  o r  u se  o f  t h e  p a r k s  by t h e s e  g r o u p s ,  

i t  o n ly  made u n l a w f u l  m e e t in g s  o f  a p o l i t i c a l  o r  r e l i g i o u s  

n a t u r e .  On a p a r t i c u l a r  day p r e a r r a n g e d  and d e s ig n a t e d  by 

t h e  P a w tu c k e t  c o n g r e g a t i o n  o f  J e h o v a h 's  W i t n e s s e s ,  a m e e t in g  

was h e ld  i n  S l a t e r  P a rk  o f  P a w tu c k e t ,  in  w h ich  some f o u r  h u n 

d re d  p e o p le  a t t e n d e d ,  a b o u t  one h u n d re d  f i f t y  o f  them  b e in g  

J e h o v a h 's  W i t n e s s e s .  A s p e c i a l  s p e a k e r  was b r o u g h t  in  by t h e  

l o c a l  W i tn e s s e s  f ro m  A r l i n g t o n ,  M a s s a c h u s e t t s ,  who h i m s e l f  was 

a member o f  t h e  same f a i t h .  Two lo u d  s p e a k e r s  w ere  u sed  f o r  

t h e  p u b l i c  a d d r e s s ,  b u t  t h e  m e e t in g  was g e n e r a l l y  o r d e r l y  and 

no d i s t u r b a n c e s  o r  b r e a c h e s  o f  t h e  p e a c e  w ere c a u s e d .  The 

s p e a k e r ' s  a d d r e s s  was e n t i t l e d ,  "The Pathw ay o f  P e a c e , "  w h ic h ,  

on t h e  s u r f a c e  was in n o c u o u s  en o u g h , b u t  he " la u n c h e d  f o r t h "  

i n t o  t h e  m ean in g  o f  t h e  S c r i p t u r e s ,  He was im m e d ia te ly  a r r e s t 

ed by t h e  p o l i c e ,  and ch a rg e d  w i th  v i o l a t i o n  o f  t h e  o r d i n a n c e .  

A f t e r  h i s  c o n v i c t i o n  he was f i n e d  $ 5 ,0 0 ,  The c o n v i c t i o n  was 

a f f i r m e d  by t h e  Rhode I s l a n d  Supreme C o u r t  and f i n a l l y  t h e  

c a s e  r e a c h e d  t h e  U n i te d  S t a t e s  Supreme C o u r t  on a p p e a l .  The 

a p p e l l a n t s  c o n t e n t i o n  was t h a t  t h e  o r d in a n c e  v i o l a t e d  t h e  

F i r s t  and F o u r t e e n t h  Amendments,

M r, J u s t i c e  D o u g la s ,  whose o p in io n  f o r  t h e  C o u r t  r e p r e 

s e n t e d  unan im ous  a p p r o v a l ,  d i s p o s e d  o f  t h e  c a s e  in  r a t h e r  s h o r t  

o r d e r .  The w hole  o p in io n  c o v e red  o n ly  t h r e e  p a g e s .  He n o te d
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f i r s t  o f  a l l ,  t h e  s i m i l a r i t y  o f  t h i s  c a s e  t o  D a v is  v .  M assa 

c h u s e t t s , ^ ^  i n  w h ic h  t h e  C o u r t  u p h e ld  t h e  r i g h t  o f  a m u n i c i 

p a l i t y  t o  c o n t r o l  p u b l i c  m e e t in g s  i n  a  p u b l i c  p l a c e .  T h e r e 

f o r e ,  “we a r e  i n v i t e d  by a p p e l l a n t  t o  o v e r r u l e  i t ;  we a r e  

a sk e d  by  r e s p o n d e n t  t o  a f f i r m  i t . "30

C o n s i d e r i n g  t h e  c a s e  t o  b e  q u i t e  u n l i k e  D a v is  v ,  M assa 

c h u s e t t s  i n  a v e r y  im p o r t a n t  a s p e c t ,  t h e  C o u r t  d e c l a r e d  t h e  

c o n v i c t i o n  i n v a l i d .  W hile  t h e  o r d in a n c e  i t s e l f  was n o t  o f f e n 

s i v e ,  D o u g la s  p o i n t e d  o u t  t h a t  " C a t h o l i c s  c o u ld  h o ld  m ass i n  

S l a t e r  P a rk  and P r o t e s t a n t s  c o u ld  c o n d u c t  t h e i r  c h u r c h  s e r v i c e s  

t h e r e  w i t h o u t  v i o l a t i n g  t h e  o r d i n a n c e . "31 T h i s  showed p l a i n l y  

t h a t  " a  r e l i g i o u s  s e r v i c e  o f  J e h o v a h ’ s  W i tn e s s e s  i s  t r e a t e d  

d i f f e r e n t l y  t h a n  a  r e l i g i o u s  s e r v i c e  o f  o t h e r  s e c t s . "32 T h i s  

am ounted t o  s t a t e  p r e f e r e n c e  o f  c e r t a i n  r e l i g i o n s  o v e r  o t h e r s ,  

w h ich  o f  c o u r s e  was a v i o l a t i o n  o f  t h e  F i r s t  Amendment made 

a p p l i c a b l e  t o  s t a t e s  t h r o u g h  t h e  F o u r t e e n t h .  M r, J u s t i c e  

F r a n k f u r t e r  c o n c u r r e d  w i t h  t h e  m a j o r i t y  o p i n i o n  b u t  n o t  on t h e  

same g ro u n d .  He f e l t  t h a t  t h e  a c t i o n  o f  t h e  s t a t e  v i o l a t e d  t h e  

e q u a l  p r o t e c t i o n  c l a u s e  o f  t h e  F o u r t e e n t h  Amendment, and d id  

n o t  deny F i r s t  Amendment g u a r a n t e e s .  M r. J u s t i c e  J a c k s o n  

c o n c u r re d  w i t h  t h i s  v ie w .  "The M e th o d i s t ,  P r e s b y t e r i a n ,  o r

2 9 l6 ?  U .S .  43 ( 1 8 9 7 ) .

3Q pow ler v .  Rhode I s l a n d ,  p .  6 9 .

31lbid.
S ^ I b i d .
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E p i s c o p a l  m i n i s t e r s .  C a t h o l i c  p r i e s t s ,  Moslem M u l la h s ,  and 

B u d d h i s t  monks c o u ld  a l l  p r e a c h  t o  t h e i r  c o n g r e g a t i o n s  i n  

P a w t u c k e t ' s  p a r k  w i t h  i m p u n i t y , "33 why n o t  t h e  J e h o v a h 's  

W i tn e s s e s ?  P e rh a p s  b e c a u s e .

No i n s t r u m e n t a l i t y  o f  t h e  s t a t e  g o v ern m en t i s  
l i k e l y  t o  a b u s e  t h e  f r e e d o m  o f  w e l l - e s t a b l i s h e d  
c h u r c h e s ,  s u c h  a s  t h e  E p i s c o p a l i a n ,  C a t h o l i c ,  
P r e s b y t e r i a n ,  J e w i s h ,  o r  B a p t i s t ; ,  . , / ^ n  u n 
p o p u l a r  s e c t  i s  much m ore l i k e l y  t o  ru n  a f o u l  o f  
t h e  l a w . 34

In  h o l d i n g  t h a t  t h e  o rd in a n c e  v i o l a t e d  t h e  F i r s t  Amend

m ent t h e  C o u r t  f e l t  t h a t  " t o  c a l l  t h e  w ords  w h ich  one m i n i s t e r  

s p e a k s  t o  h i s  c o n g r e g a t i o n  a  serm on, immune t o  r e g u l a t i o n ,  and 

t h e  w ords o f  a n o t h e r  m i n i s t e r  an a d d r e s s ,  s u b j e c t  t o  r e g u l a 

t i o n ,  i s  m e r e ly  an i n d i r e c t  way o f  p r e f e r r i n g  one r e l i g i o n  o v e r  

a n o t h e r . "3 5  w hat t h e  C o u r t  seem s to  say  in  t h i s  c a s e  i s ,  a 

m u n i c i p a l  o r d in a n c e  w h ich  i s  so  c o n s t ru e d  a s  t o  p e n a l i z e  c e r 

t a i n  r e l i g i o u s  g ro u p s  f o r  c a r r y i n g  on p e a c e f u l  m e e t in g s  i n  a 

p u b l i c  p a r k ,  w h i l e  o t h e r  r e l i g i o u s  g ro u p s  a r e  p e r m i t t e d  t o  

c o n d u c t  t h e i r  s e r v i c e s  w i t h  im p u n i ty ,  v i o l a t e s  t h e  F i r s t  and 

F o u r t e e n t h  Amendments o f  t h e  F e d e r a l  C o n s t i t u t i o n .

Some n i n e  m onths  f o l l o w i n g  F o w le r  v .  Rhode I s l a n d , i n  

Decem ber o f  1 9 5 3 ,3 6 th e  Suprem e Court u p h e ld  t h e  a c t i o n  o f  t h e

33i b i d . ,  p .  7 0 .

3 4 Q reen ,  W ash in g to n  U n i v e r s i t y  Law Q u a r t e r l y , XXVII p .  524,

35 p o w le r  v .  Rhode I s l a n d , p .  7 0 .

3 6 p o u lo s  V. ^  H a m p s h ire ,  345 U .S .  395 ( 1 9 5 3 ) .
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h i g h  c o u r t  o f  New H am p sh ire  i n  s u s t a i n i n g  t h e  c o n v i c t i o n  of 

members o f  J e h o v a h 's  W i tn e s s e s  who c o n d u c te d  s e r v i c e s  i n  

Goodwin P a r k ,  o f  P o r t s m o u th ,  New H a m p s h ire ,  a f t e r  t h e i r  ap -  

l i c a t i o n  f o r  a p e r m i t  had b e e n  d e n i e d .  C e r t a i n  p r o c e d u r a l  

i m p l i c a t i o n s  m arked t h e  c a s e  w i th  some c o n s t i t u t i o n a l  d i f f i 

c u l t y .  A g a in s t  t h e  v ig o r o u s  d i s s e n t s  o f  J u s t i c e s  B la c k  and 

D o u g la s ,  Mr. J u s t i c e  Reed d e l i v e r e d  t h e  o p in io n  o f  t h e  C o u r t .  

U p h o ld in g  t h e  v a l i d i t y  o f  t h e  s t a t u t e ,  two i s s u e s  w ere q u ic k ly  

s e t t l e d  by Mr. J u s t i c e  R ee d .  (1 )  The l i c e n s i n g  a u t h o r i t y  was 

p r o p e r l y  l i m i t e d  by t h e  s t a t u t e ,  t o  e x e r c i s e  u n i f o r m i t y  of 

m ethod o f  t r e a t m e n t ;  t o  r e f r a i n  f ro m  u n f a i r  d i s c r i m i n a t i o n ;  

and t h e  l i c e n s i n g  a u t h o r i t y  had no d i s c r e t i o n  o r  t h e  power t o  

d e l e g a t e  i t s  a u t h o r i t y .  (2 )  The C o u r t  was n o t  s e t t l i n g  t h e  

p ro b le m  a s  t o  w h e th e r  a c i t y  may p r o h i b i t  r e l i g i o u s  m e e t in g s  

i n  a l l  o f  i t s  p a r k s ,  r a t h e r  t o  d e c id e  t h a t  a c i t y  may d e s i g n a t e  

one o f  i t s  p a r k s  f o r  t h e  p u rp o s e  o f  p u b l i c  m e e t in g s  p ro v id e d  

t h e  s y s te m  was f a i r l y  em ployed w i th o u t  b i a s  o r  d i s c r i m i n a t i o n .

B o th  t h e  s t a t e  c o u r t s  and t h e  Supreme C o u r t  a g re e d  t h a t  

t h e  r e f u s a l  o f  t h e  l i c e n s e  by t h e  C i ty  C o u n c i l  was " a r b i t r a r y  

and u n r e a so n a b le ,"37 b u t  r e f u s e d  t o  d i s m i s s  t h e  p r o s e c u t i o n  

on t h e  g round  t h a t ;

The r e s p o n d e n t s  c o u ld  h av e  r a i s e d  t h e  q u e s t i o n  
o f  t h e i r  r i g h t  t o  l i c e n s e s  t o  s p e a k  in  Goodwin P a rk  
by p r o p e r  c i v i l  p r o c e e d in g s  i n  t h i s  c o u r t ,  b u t

3 7 i b i d . ,  p . 400 .
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R e f e r r i n g  t o  t h e  d e c i s i o n  o f  Cox v .  New H a m p sh ire ^^ t h e  S t a t e  

Suprem e C o u r t  h e ld  t h a t  a s  t h e  o r d in a n c e  was v a l i d  on i t s  f a c e ,  

t h e  rem edy was by  c e r t i o r a r i  t o  r e v ie w  t h e  u n la w f u l  r e f u s a l  of 

t h e  C o u n c i l  t o  g r a n t  a l i c e n s e ,  n o t  by p r o c e e d i n g  t o  h o ld  a 

p u b l i c  m e e t in g ,  t h e n  d e f e n d in g  b e c a u s e  t h e  r e f u s a l  o f  t h e  l i 

c e n s e  was a r b i t r a r y .  To t h e  m a j o r i t y  o f  t h e  C o u r t  t h i s  seems 

t o  h a v e  b e e n  th e  m ost im p o r ta n t  c o n s t i t u t i o n a l  q u e s t i o n .  I n 

d e e d ,  M r, J u s t i c e  F r a n k f u r t e r  in  a l e n g t h y  c o n c u r r i n g  o p in io n  

f e l t  t h i s  t o  be t h e  o n ly  i s s u e  b e f o r e  t h e  c o u r t s .

The v a l i d i t y  o f  t h i s  p r o c e d u r a l  r e q u i r e m e n t  o f  
New H am psh ire  — t h a t  t h e  remedy f o r  an u n l a w f u l  
d e n i a l  o f  a l i c e n s e  i s  mandamus o r  c e r t i o r a r i  - -  
i s  t h e  o n ly  i s s u e  w h ich  th e  New H am psh ire  Supreme 
C o u r t  had  b e f o r e  i t . 4 o

M r. J u s t i c e  R eed , in  t h e  m ain body o f  h i s  o p in io n  d e a l t  w i th  

two c o n s t i t u t i o n a l  i s s u e s .  F i r s t ,  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  

r e q u i r e m e n t  o f  a l i c e n s e  t o  co n d u c t  r e l i g i o u s  s e r v i c e s  in  

Goodwin P a r k .  S e c o n d ,  t h e  v a l i d i t y  o f  t h e  u n l i c e n s e d  a c t i o n  

o f  one who h a s  b e e n  a r b i t r a r i l y  and w r o n g f u l ly  r e f u s e d  a p e r m i t ,  

I t  was p r e c i s e l y  on t h i s  p o i n t  t h a t  F r a n k f u r t e r  b a l k e d .  "T h a t

S^T b i d . ,  t h e  q u o t a t i o n  was t a k e n  f ro m  t h e  d e c i s i o n  o f  
t h e  Suprem e C o u r t  o f  M a s s a c h u s e t t s ,  S t a t e  v .  P o u lo s ,  97 N.H.
3 5 2 . 8 8 a .  2d 8 6 0 .

S ^ D isc u sse d  a b o v e .

^ ^Fow ler v .  Rhode I s l a n d , p .  4 l 8 .  See c o n c u r r in g
o p in io n  by Mr.' J u s t i c e  f r a n k f u r t e r .
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i s  n o t  t h e  se co n d  c o n t e n t i o n .  I t  i s  t h e  o n ly  c o n t e n t i o n , "  ^

s a i d  t h e  l e a r n e d  J u s t i c e ,  "A w r o n g fu l  r e f u s a l  t o  l i c e n s e  i s  

n o t  a  b a r  t o  a p r o s e c u t i o n  f o r  a c t i n g  w i th o u t  a l i c e n s e .

In  c o n v i c t i n g  t h e  a p p e l l a n t s ,  t h e  S t a t e  c o u r t s  were n o t  e n 

f o r c i n g  t h e  l i c e n s i n g  o r d in a n c e ,  t h e y  w ere  e n f o r c i n g  t h e  g e n e r 

a l  p r o c e d u r a l  law  o f  New H a m p s h ire ,

The c o n t e n t i o n  o f  t h e  a p p e l l a n t s  was b a s e d  p a r t l y  on 

two p r e v i o u s  c a s e s ^ 3  i n  w h ich  t h e  C o u r t  s t r u c k  down t h e  c o n 

v i c t i o n  o f  i n d i v i d u a l s  who had  h e l d  p u b l i c  m e e t in g s  a f t e r  

l i c e n s e s  t o  c o n d u c t  them  w ere  d e n i e d .  T h ese  tw o c a s e s  w ere  

d i f f e r e n t i a t e d  by t h e  C o u r t  i n  t h a t  in  b o th  c a s e s ,  t h e  o r 

d i n a n c e s  t h e m s e lv e s  w ere d e c l a r e d  u n c o n s t i t u t i o n a l .  In  t h e  

i n s t a n t  c a s e ,  t h e  o r d in a n c e  was h e l d  v a l i d ,  t h e r e f o r e ,  t h e  d e 

c i s i o n s  r e n d e r e d  i n  t h e  C a n tw e l l  and Thomas c a s e s  w ere  n o t  

c o n t r o l l i n g .  N e i t h e r  w ere  Kunz v .  New Y o rk , Hague v ,  C . I . Q , , 

and S a i a  v .  New Yo r k ^^  c o n t r o l l i n g  b e c a u s e  i n  t h e s e  c a s e s  t h e  

o r d in a n c e s  w ere h e ld  i n v a l i d ,  " n o t  b e c u a s e  t h e y  r e g u l a t e d  t h e  

u se  o f  t h e  p a r k s  f o r  m e e t in g  and i n s t r u c t i o n  b u t  b e c a u s e  th e y  

l e f t  c o m p le te  d i s c r e t i o n  t o  r e f u s e  t h e  u s e  i n  t h e  h a n d s  o f 

o f f i c i a l s ,

4 l i b i d . ,  p ,  419 ,

42 i b i d . ,  p ,  420 .

^^Thomas v ,  C o l l i n s ,  323 U ,S ,  5 l6  ( 1 9 4 5 ) ,  C a n tw e l l  v ,  
C o n n e c t i c u t ,

^ ^ h e  S a i a  c a s e  i s  d i s c u s s e d  in  C h a p te r  V,

^^P o u lo s  V, New H a m p s h ire ,  p p ,  4o6-407«
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J u s t i c e s  B l a c k  and D ouglas  i n  t h e i r  d i s s e n t  w ere  n o t  

so  c o n c e rn e d  w i t h  p r o c e d u r a l  p r o t e c t i o n  a s  t h e y  w ere  w i t h  t h e  

c e n s o r s h i p  o f  a " p r e f e r r e d "  g u a r a n t e e .  They a g re e d  w i t h  Mr, 

J u s t i c e  Reed i n  t h a t  t h e  s t a t e  may p r o s e c u t e  a p e r s o n  who, 

w i t h o u t  p r o c u r i n g  a  p e r m i t ,  r a n  c e r t a i n  b u s i n e s s ,  s u c h  a s  

e r e c t i n g  s t r u c t u r e s ,  p u r c h a s in g  f i r e a r m s ,  s t o r i n g  e x p l o s i v e s ,  

and t h e  l i k e ,  b u t  t h i s  "c a se  i s  q u i t e  d i f f e r e n t  f ro m  a l e g i s 

l a t i v e  p ro g ra m  i n  t h e  f i e l d  o f  b u s i n e s s , " T h e  F i r s t  Amend

m ent a f f o r d s  f re e d o m  o f  sp eech  a s p e c i a l  p r o t e c t i o n , "^7  R e f -
h O

e r r i n g  t o  N ear  v ,  M in n e s o ta , D ou g las  d e c l a r e d  t h a t  "no  m a t 

t e r  w ha t t h e  l e g i s l a t u r e  may s a y ,  a man h a s  t h e  r i g h t  t o  make 

h i s  s p e e c h ,  p r i n t  h i s  h a n d b i l l ,  compose h i s  n e w s p a p e r ,  and 

d e l i v e r  h i s  serm on w i t h o u t  a s k in g  a n y o n e ’ s p e r m i s s i o n , Em

p l o y i n g  c l e a r  and f o r c e f u l  la n g u a g e  D o u g la s  c o n t i n u e d :

I f  t h e  c i t i z e n  can  f l o u t  t h e  l e g i s l a t u r e  when 
i t  u n d e r t a k e s  t o  ta m p e r  w i t h  h i s  F i r s t  Amendment 
r i g h t s ,  I  f a i l  t o  s e e  why he  may n o t  f l o u t  t h e  
o f f i c i a l  o r  ag en cy  who a d m i n i s t e r s  a  l i c e n s i n g  
la w  d e s ig n e d  t o  r e g u l a t e  t h e  e x e r c i s e  o f  t h e  
r i g h t  o f  f r e e  s p e e c h .  D e f ia n c e  o f  a s t a t u t e  i s  
h a r d l y  h a r m f u l  t o  an o r d e r l y  s o c i e t y  t h a n  d e f i a n c e  
o f  an a d m i n i s t r a t i v e  o r d e r , 5 0

^ ^ T b id , ,  p ,  4 2 3 .  See d i s s e n t i n g  o p in io n  by D o u g la s ,  J ,

^7 lb i (3 , ,  4 2 2 ,  S ee  d i s s e n t i n g  o p in io n  by J u s t i c e  
B l a c k ,  T h i s  a rg u m e n t  a c t u a l l y  smacks o f  a  p r e f e r r e d  p o s i t i o n  
o f  a " p r e f e r r e d  p o s i t i o n , "

jj^283 U ,S ,  697 (1 9 3 1 ) .
P o u lo s  V, New H am p sh ire , p .  4 2 3 ,

^Q jbid . ,  pp, 423-424.
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The r e q u i r e m e n t  t h a t  t h e  l i c e n s i n g  a u t h o r i t y  s t a y  w i t h 

i n  t h e  b o u n d s  o f  r e a s o n ,  and be  f r e e  f ro m  u n f a i r  d i s c r i m i n a 

t i o n  was a l s o  a t t a c k e d  by t h e  d i s s e n t e r s ;  f o r  "even  a r e a s o n 

a b l e  r e g u l a t i o n  o f  t h e  r i g h t  t o  f r e e  s p e e c h  i s  n o t c o m p a t ib le  

w i t h  t h e  F i r s t  Amendment, "51 T h i s  d o c t r i n e  o f  r e g u l a t i n g  f r e e  

s p e e c h ,  b o t h  d i s s e n t e r s  c a l l e d  a " c r e e p i n g  c e n s o r s h i p "  a l r e a d y  

l o o s e  in  t h e  l a n d .  Any s t a t u t e  w h ich  r e q u i r e s  a l i c e n s e  f o r  

t h e  r i g h t  t o  make a s p e e c h  " a d d s  a  b u rd e n  t o  t h e  r i g h t , "52 The 

i s s u a n c e  of a  l i c e n s e  f o r  t h e  e x e r c i s e  o f  f r e e  sp e e c h  i s  a 

d i s c r e t i o n a r y  a c t i o n  w h ich  t h e  C o n s t i t u t i o n  p r o h i b i t s  a c c o r d 

in g  t o  t h e  d i s s e n t i n g  v ie w .

I t  i s  w e l l  known t o  s t u d e n t s  o f  A m erican  C o n s t i t u t i o n a l  

Law t h a t  t h e  p r e c i s e  bou n d s  o f  t h e  law a r e  n e v e r  a t t a i n a b l e .  

E s p e c i a l l y  i s  t h i s  t r u e  i n  c a s e s  w here  t h e  C o u r t  i t s e l f  i s  n o t  

i n  g e n e r a l  a g r e e m e n t .  T h i s  p ro b le m  i s  f u r t h e r  i n t e n s i f i e d  

when t h e  r u l i n g  i s  r e a c h e d  th r o u g h  v a r y in g  a p p r o a c h e s .  The 

i n s t a n t  c a s e  i o  an exam ple  o f  t h i s  u n u s u a l  b u t  no t uncommon 

f r u s t r a t i o n .  The m a j o r i t y  o p in io n  was p r e m is e d  on tw o  main 

c o n s t i t u t i o n a l  c r i t e r i a ;  t h a t  o f  ( l )  i n f r i n g e m e n t  o f  f r e e  

s p e e c h ,  and t h e  (2 )  a d m i n i s t r a t i o n  o f  a p r o p e r  p r o c e d u r a l

51l b i d , ,  p ,  425 , T h i s  m arks  a d i s t i n c t i o n  b e tw e e n  t h e  
p r e s e n t  c a s e  and Cox v .  New H a m p s h ire , s u p r a . T h e re  t h e  s o l e  
c h a r g e  was t h a t  a p p e l l a n t s  w ere  t a k i n g  p a r t  i n  a p a r a d e  o r  
p r o c e s s i o n  w i t h o u t  a  l i c e n s e .  U nder p o l i c e  p o w e rs ,  t h e  s t a t e ’s 
c o n t r o l  o v e r  p u b l i c  s t r e e t s  was p e r m i s s i b l e .  They w ere  n o t  
p r o s e c u t e d  f o r  d i s t r i b u t i n g  l e a f l e t s ,  d i s p l a y i n g  p l a c a r d s ,  o r  
a d d r e s s i n g  t h e  p u b l i c .  I t  was n o t  t h e  r i g h t  o f  f r e e  s p e e c h  
w h ic h  was c u r t a i l e d .

^ ^ I b l d , ,  p ,  424 ,



100
d e f e n s e .  On b o t h  c o u n t s ,  t h e  C o u r t  u p h e ld  t h e  a c t i o n  o f  t h e  

s t a t e .  M r, J u s t i c e  F r a n k f u r t e r  d e n ie d  t h e  e x i s t e n c e  o f  t h e  

f i r s t  i s s u e  and c o n c u r r e d  w i th  t h e  m a j o r i t y  on t h e  b a s i s  o f  

t h e  seco n d  c o n t e n t i o n .  J u s t i c e s  B la c k  and D o u g la s ,  ig n o re d  

t h e  seco n d  c o n t e n t i o n  and d i s s e n t e d  a g a i n s t  t h e  m a j o r i t y  on 

t h e  b a s i s  t h a t  t h e  f i r s t  c o n t e n t i o n  —  t h e  r i g h t  o f  f r e e  

s p e e c h  — was i n v i o l a t e ,  and t h e r e f o r e ,  t h e  q u e s t i o n  o f  p r o 

c e d u r a l  p r o t o c o l  was s u p e r f l u o u s .  P e rh a p s  f o r  t h i s  and o t h e r  

r e a s o n s  t h e  a p p e a l  f o r  a  rehearing53  was d e n ie d  by t h e  C o u r t ,  

The P o u lo s  c a s e  e s t a b l i s h e d  two im p o r t a n t  c o n s t i t u 

t i o n a l  p r i n c i p l e s ,  ( l )  an o r d in a n c e  w h ich  l e a v e s  t o  t h e  l i 

c e n s i n g  a u t h o r i t y  no d i s c r e t i o n  a s  t o  t h e  g r a n t i n g  o f  l i c e n s e s ,  

no pow er t o  d i s c r i m i n a t e  and no c o n t r o l  o v e r  s p e e c h ,  and a s  

c a l l i n g  m e re ly  f o r  t h e  a d ju s tm e n t  o f  p u b l i c  r e l i g i o u s  p r a c t i c e s  

w i t h  t h e  r e a s o n a b l e  c o m fo r t  and c o n v e n ie n c e  o f t h e  c i t y ,  d o es  

n o t  v i o l a t e  t h e  p r o v i s i o n s  o f t h e  F i r s t  o r  t h e  F o u r t e e n t h  Amend

m e n ts ,  (2 )  The p r o p e r  remedy f o r  a  w ro n g fu l  d e n i a l  o f  a 

v a l i d  l i c e n s e  i s  by c e r t i o r a r i  t o  r e v ie w  t h e  u n la w f u l  a c t i o n  

o f  l i c e n s i n g  o f f i c i a l s ,  " n o t  t h a t  o f  h o l d i n g  u n l i c e n s e d  s e r v 

i c e s  and t h e n  d e f e n d i n g  b e c a u s e  t h e  r e f u s a l  o f  t h e  l i c e n s e  was 

a r b i t r a r y . I n  a l l  t h e s e  c a s e s  t h e r e  i s  one d i s c e r n i b l e  

them e :

53345  U .S .  978  ( 1953 ) .

^ ^ a u l  A. F r e u n d ,  e t ,  a l , .  C o n s t i t u t i o n a l  Law: C ases  
and o t h e r  P ro b le m s ,  I I  (2  v o l s , ,  B o s t o n : . L i t t l e ,  Ë row n, and 
goT, 1 9 6 1 ) , ' p . 'T T O .
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The p ro b le m  i s  po sed  i n  t e rm s  o f  t h e  t r a d i t i o n 

a l  t e c h n i q u e  o f  b a l a n c i n g  t h e  i n d i v i d u a l  i n t e r e s t  
i n  r e l i g i o u s  f re e d o m  a g a i n s t  s o c i e t y ’s  i n t e r e s t  i n  
p r o m o t in g  w h a t  t h e  l e g i s l a t u r e  b e l i e v e s  t o  be  t h e  -  
common g o o d ,55

I n  t h e  u s e  o f  p u b l i c  p a r k s  and s t r e e t s  f o r  t h e  p u r p o s e  o f  p r o 

p a g a t i n g  r e l i g i o u s  v ie w s ,  g r e a t  w e ig h t  o f  v a l i d i t y  i s  a c c o rd e d  

l e g i s l a t i v e  e n a c t m e n t s .  The s t a t u t e s  and o r d in a n c e s  b e i n g  

r e a s o n a b l e  and non d i s c r i m i n a t o r y ,  n o th in g  s h o r t  o f  a d i r e c t  

c u r t a i l m e n t  o f  " p r e f e r r e d "  l i b e r t i e s  w i l l  p ro v o k e  t h e  C o u r t  t o  

s t r i k e  down s t a t e  r e g u l a t o r y  m e a s u r e s .  I f  t h e r e  i s  any h e s i t a 

t i o n  on t h e  p a r t  o f  t h e  C o u r t  t o  i n v a l i d a t e  s t a t e  a c t i o n  i n 

f r i n g i n g  i n d i v i d u a l  l i b e r t i e s ,  t h i s  i s  n o t  t r u e  o f  c a s e s  in  

w h ich  t h e  s t a t e  p e r m i t s  i t s  a g e n t s  t o  e x e r c i s e  " u n l i m i t e d  d i s 

c r e t i o n "  o r  "undue  d i s c r i m i n a t i o n "  i n  r e g u l a t i n g  t h e  u s e  of 

p u b l i c  p l a c e s .  I n  t h e s e  i n s t a n c e s ,  t h e  C o u r t  w i l l  a c t  w i th  

d i s p a t c h  i n  d e c l a r i n g  s t a t e  a c t i o n  v o i d .

^ ^ a i t e ,  M innesota Law Review, XXVIII, p . 227,



CHAPTER V 

"SOUND DEVICES" AND "FIGHTING WORDS"

Some o f  t h e  c a s e s  exam ined  i n  p r e v io i i s  c h a p t e r s  u p 

h o ld  t h e  n o t i o n  t h a t  " a  f u n d a m e n ta l  e le m e n t  i n  f re e d o m  o f  r e 

l i g i o n ,  a s  i n  f re e d o m  o f  s p e e c h ,  i s  t h a t  r e l i g i o u s  a c t i v i t y

s h a l l  n o t  be  s u b j e c t e d  t o  p r e v i o u s  r e s t r a i n t . C a n t we l l  v .
2C o n n e c t i c u t , a  c a se  c e l e b r a t e d  f o r  i t s  e m p h a s is  on u n r e 

s t r i c t e d  f re e d o m ,  f u r t h e r  e m p h a s iz e d  t h e  ab ove  q u o te d  r u l e .

B u t  t h e  m ost n o t a b l e  a s p e c t  o f  t h e  c a s e  i s  t h a t  i t  v;as t h e  

f i r s t  c a s e  i n  w hich  r e l i g i o u s  f re e d o m  p e r  s e  was r e a d  i n t o  

t h e  F o u r t e e n t h  Amendment m aking  i t s  i n f r i n g e m e n t  by s t a t e s  u n 

c o n s t i t u t i o n a l ,  Newton C a n tw e l l  and h i s  tw o s o n s ,  J e s s e  and 

R u s s e l l ,  members o f  t h e  J e h o v a h 's  W i tn e s s e s  f a i t h ,  w ere  a r r e s t e d  

i n  New H aven , C o n n e c t i c u t ,  and c h a rg e d  w i t h  f i v e  c o u n t s  o f  s t a t 

u t o r y  and common law  o f f e n s e s .  Only t h e  t h i r d  and f i f t h  c o u n t s  

h a v e  r e l e v a n c e  h e r e  f o r  t h e  s t a t e  c o u r t s  a c q u i t t e d  t h e  p e t i t i o n 

e r s  o f  t h e  o t h e r  t h r e e  c o u n t s .

The t h i r d  c o u n t  a f f i r m e d  by  t h e  C o n n e c t i c u t  Suprem e 

C o u r t  c h a rg e d  a l l  o f  t h e  C a n tw e l l s  w i t h  t h e  v i o l a t i o n  o f  a 

s t a t e  s t a t u t e  w hich  made i t  u n la w f u l  f o r  any  p e r s o n  t o  s o l i c i t  

"m oney, s e r v i c e s  o r  s u b s c r i p t i o n s "  f o r  r e l i g i o u s  p u r p o s e s  

w i t h o u t  t h e  a p p r o v a l  o f  t h e  S e c r e t a r y  o f  t h e  P u b l i c  W e lf a re

I p r i t c h e t t ,  The A m erican  C o n s t i t u t i o n , p ,  4 7 1 ,  S ee  
C h a p t e r  I I .

2310 u.So 296 (1 9 4 0 ) ,
1 0 2
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C o u n c i l ,  The s t a t u t e  a u t h o r i z e d  t h e  S e c r e t a r y  t o  d e te r m in e  

t h e  n a t u r e  o f  t h e  c a u s e  a s  t o  w h e th e r  i t  was r e l i g i o u s ,  and 

a l s o  a u t h o r i z e d  h im  t o  re v o k e  t h e  l i c e n s e  a t  any t i m e .  The 

p e t i t i o n e r s  c la im e d  t h a t  t h e i r  a c t i v i t i e s  w ere n o t  w i t h i n  t h e  

m ean in g  o f  t h e  s t a t u t e ,  b u t  c o n s i s t e d  o n ly  o f  d i s t r i b u t i o n  o f  

b o o k s  and p a m p h le t s ,  and t h e r e f o r e ,  t h e  c o n v i c t i o n  d e n ie d  them  

f re e d o m  o f  s p e e c h ,  and p r o h i b i t e d  t h e i r  f r e e  e x e r c i s e  o f  r e l i 

g i o n .

The f a c t s  adduced  t o  s u s t a i n  t h e  c o n v i c t i o n s  w ere  a s  

f o l l o w s :  On t h e  day o f  t h e i r  a r r e s t ,  t h e  a p p e l l a n t s  made h o u s e -

t o - h o u s e  c a l l s  on C a s s iu s  s t r e e t ,  a t h i c k l y  p o p u la te d  n e i g h b o r 

hood o f  New H aven , i n  w h ich  a b o u t  n i n e t y  p e r  c e n t  o f  t h e  r e s 

i d e n t s  w ere  Roman C a t h o l i c s ,  E ach  a p p e l l a n t  was e q u ip p e d  w i t h  

a b ag  f u l l  o f  l i t e r a t u r e  and a p o r t a b l e  p h o n o g ra p h .  Anyone who 

r e s p o n d e d  t o  t h e  c a l l  o f  t h e  a p p e l l a n t  was in t r o d u c e d  t o  one 

o f  t h e  boo k s  c a r r i e d  by t h e  s o l i c i t o r .  F u r t h e r ,  t h e  a p p e l l a n t  

a sx e d  h i s  h e a r e r  f o r  p e r m is s io n  t o  p l a y  a r e c o rd  d e s c r i b i n g  a 

b o o k  c a l l e d  " E n e m ie s ,” The r e c o r d ,  w h ich  i n  p a r t  a t t a c k e d  o r 

g a n iz e d  r e l i g i o n  and t h e  Roman C a t h o l i c s ,  was n o t  p la y e d  u n 

l e s s  t h e  p e r s o n  who was c a l l e d  gav e  h i s  p e r m is s i o n .  C o n t r i b u 

t i o n s  w ere  a c c e p te d  o n ly  t o  t h e  e x t e n t  t h a t  th e  l i s t e n e r  was 

w i l l i n g  t o  make i t .  I f  a  c o n s t r i b u t i o n  was made, a  p a m p h le t  was 

d e l i v e r e d  upon t h e  c o n d i t i o n  t h a t  i t  w ould  b e  r e a d .

The a p p e l l a n t s ’ c o n t e n t i o n  t h a t  t h e y  were d e n ie d  f r e e 

dom o f  s p e e c h  and r e l i g i o n  was g u a r a n t e e d  by th e  F i r s t  Amendment 

w h ic h  made s t a t e s  in c o m p e te n t  t o  a b r i d g e  t h e s e  f re e d o m s  v i a
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t h e  F o u r t e e n t h  Amendment, was s t r u c k  down by t h e  h i g h  c o u r t  

o f  C o n n e c t i c u t .  I t  was s o l i c i t a t i o n  w h ic h  b r o u g h t  t h e  a p p e l 

l a n t s  w i t h i n  t h e  sweep o f  t h e  A c t ,  s a i d  t h e  c o u r t .  The s t a t e  

c o u r t  i n s i s t e d  t h a t

The p u rp o s e  o f  t h e  s t a t u t e  i s  t o  p r o t e c t  t h e  p u b l i c  
f ro m  f r a u d  i n  t h e  s o l i c i t a t i o n  o f  money o r  o t h e r  
v a l u a b l e s  u n d e r  t h e  g u i s e  o f  r e l i g i o n .  The o n ly  
a c t i v i t y  o f  any a l l e g e d  r e l i g i o u s  g ro u p  w h ich  i t  i s  
s o u g h t  t o  r e g u l a t e  i s  s u c h  s o l i c i t a t i o n , 3

W ith  t h i s  r e a s o n i n g  t h e  U n i te d  S t a t e s  Suprem e C o u r t  r e f u s e d  t o  

go a l o n g ,  Mr, J u s t i c e  R o b e r t s  r e p r e s e n t i n g  a unan im ous v e r d i c t  

s a i d .

We h o ld  t h a t  t h e  s t a t u t e ,  a s  c o n s t r u e d  and a p 
p l i e d  t o  t h e  a p p e l l a n t s ,  d e p r i v e s  them  o f  t h e i r  
l i b e r t y  w i t h o u t  due p r o c e s s  o f  law  in  c o n t r a v e n 
t i o n  o f  t h e  F o u r t e e n t h  Amendment,4

On t h e  s u r f a c e ,  i t  a p p e a r s  t h a t  t h e  C o u r t  t o o k  a v e r y  l i b e r t a r 

i a n  v iew  c o n c e r n in g  t h e  r i g h t s  o f  f r e e  s p e e c h  and r e l i g i o n .

I t  ev en  w ent so  f a r  a s  t o  d e c l a r e  t h a t  o f  t h e  two c o n c e p t s  em

b r a c e d  by t h e  F i r s t  Amendment, f re e d o m  t o  b e l i e v e ,  and f re e d o m  

t o  a c t ,  t h e  fo rm e r  was a b s o l u t e .  Thus o n ly  c o n d u c t  was s u b 

j e c t  t o  r e g u l a t i o n  by t h e  s t a t e  f o r  t h e  p r o t e c t i o n  o f  s o c i e t y .  

Such  a v ie w ,  th o u g h  n o t  n o v e l ,  evoked  c e r t a i n  r e a c t i o n s ,  " P r o 

t e c t i o n  o f  s o c i e t y "  m eans:

The C o u r t  m ust d e c id e  t h e  q u e s t i o n  by w e ig h in g

3l b i d , ,  p ,  298 , 

^ I b i d , ,  p ,  303 .
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t h e  r e l a t i v e  v a l u e s  o f  t h e  s o c i a l  i n t e r e s t  i n  p e r 
s o n a l  l i b e r t y  a s  opposed  t o  t h e  s o c i a l  i n t e r e s t s  
o f  s o c i e t y  a s  a w h o le .  T h e r e f o r e ,  s i n c e  t h i s  o r 
d in a n c e  i s  n o t  an  a t t e m p t  t o  r e g u l a t e  p e t i t i o n e r s  
f o r  t h e  p r o t e c t i o n  o f  s o c i e t y ,  t h e  C o u r t  seems 
j u s t i f i e d  in  h o l d i n g  t h a t  i t  i s  n o t  a p r o p e r  e x 
e r c i s e  o f  t h e  p o l i c e  p o w e r ,5

T h e re  w ere  o t h e r s  who f e l t  t h a t  t h e  C o u r t  had  m o d i f ie d  i t s  

t r a d i t i o n a l  p o s i t i o n  c o n c e r n in g  t h e  pow er o f  s t a t e s  t o  r e g u 

l a t e  s o c i a l  a c t i v i t i e s  i n  t h e  p u b l i c  i n t e r e s t .

U n t i l  r e c e n t l y ,  t h e  Suprem e C o u r t  h a s  i n d i c a t e d  
t h a t  f re e d o m  o f  e x p r e s s i o n ,  f o r  w h a te v e r  p u r p o s e ,  
was s u b j e c t  t o  r e s t r a i n t  w henever  s t a t e  o r  m u n ic ip a l  
l e g i s l a t i v e  b o d i e s  r e a s o n a b l y  deemed r e s t r a i n t  n e c 
e s s a r y  t o  s a f e g u a r d  p e a c e ,  good o r d e r  o r  m o ra ls  o f  
t h e  com m unity . T o d a y ,  h o w ev e r ,  t h e  C o u r t  h a s  m a n i 
f e s t e d  a d e c id e d  ch an g e  i n  i t s  v iew s  and t h e  p e r 
m i s s i b l e  d e g r e e  o f  r e s t r a i n t  upon f r e e  e x p r e s s i o n  
t o  a c h i e v e  en d s  w i t h i n  t h e  p r o p e r  s p h e r e  o f  p o l i c e  
pow er i s  g r e a t l y  l i m i t e d , o

T h e re  seem s t o  b e  an a m b iv a le n c e  h e r e ,  f o r  i f  t h e  d e c i s i o n  o f  

t h e  C o u r t  in  t h e  p r e s e n t  c a s e  p ro v id e d  a f e a r  t h a t  t h e  C o u r t  

had  become t o o  e x t r e m e  in  i t s  b ro a d  i n t e r p r e t a t i o n  o f  t h e  

F i r s t  Amendment C l a u s e s ;  o r  t h a t  i t  was r e n d e r i n g  a c o m p le te ly  

c o n s i s t e n t  d e c i s i o n ;  t h a t  f e a r  o r  jo y ,  a s  t h e  c a s e  may b e ,  i s  

p r e m a tu r e  and u n j u s t i f i e d  in  v iew  of t h e  f o l l o w i n g  a rg u m en t 

p r e s e n t e d  by t h e  C o u r t .  "The A c t r e q u i r e s  an a p p l i c a t i o n  t o  

t h e  S e c r e t a r y  o f  t h e  P u b l i c  W e lfa re  C o u n c i l ; , , , t h a t  he  i s

^I n d i a n a  Law J o u r n a l ,  X V II I ,  p ,  3 1 5 .

^A ,Jo  B la c k m a n ,  "Freedom  o f  E x p r e s s i o n  — A d m i n i s t r a 
t i v e  L i c e n s i n g  — B r e a c h e s  o f  P eace"  S o u t h e r n  C a l i f o r n i a  Law 
R ev iew  XIV (N o v , ,  1 9 ^ 0 ) ,  p ,  7 7 .
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empowered t o  d e t e r m in e  w h e th e r  t h e  c a u s e  i s  a r e l i g i o u s  o n e ,  

and t h a t  t h e  i s s u e  o f  a c e r t i f i c a t e  d e p e n d s  upon h i s  a f f i r m a 

t i v e  a c t i o n , ”7 I t  was t h i s  d i s c r e t i o n a r y  pow er i n  a p u b l i c  

o f f i c i a l  o v e r  m a t t e r s  o f  r e l i g i o u s  a c t i v i t y  t h a t  t h e  C o u r t  

f e l t  was an  u n c o n s t i t u t i o n a l  i n f r i n g e m e n t .  N e e d le s s  t o  s a y ,  

t h e  C o u r t  h a s  n e v e r  lo o k e d  w i t h  t h e  s l i g h t e s t  d e g r e e  o f  f a v o r  

on d i s c r e t i o n a r y  a c t i o n  o f  o f f i c i a l s  o v e r  t h e  g r a n t i n g  o f  l i 

c e n s e s  i n  a c t i v i t i e s  c o n c e r n in g  r e l i g i o n ,  s p e e c h ,  p r e s s  o r  

a s s e m b ly .

The C o u r t  was c a r e f u l  t o  n o t e  t h a t  t h e  s t a t e  may p r o 

t e c t  i t s  c i t i z e n s  f ro m  f r a u d u l e n t  s o l i c i t a t i o n ,  and t h e  e x 

e r c i s e  o f  r e l i g i o n  t o o  may b e  s u b j e c t e d  t o  s l i g h t  in c o n v e n 

i e n c e s  a t  t i m e s .

The S t a t e  i s  l i k e w i s e  f r e e  t o  r e g u l a t e  t h e  t im e  
and m anner o f  s o l i c i t a t i o n  g e n e r a l l y ,  i n  t h e  i n 
t e r e s t  o f  p u b l i c  s a f e t y ,  p e a c e ,  c o m fo r t  o r  c o n v e n - -  
i e n c e .  B u t  t o  c o n d i t i o n  t h e  s o l i c i t a t i o n  o f  a id  
f o r  t h e  p e r p e t u a t i o n  o f  r e l i g i o u s  v iew s  o r  sy s te m s  
upon a  l i c e n s e ,  t h e  g r a n t  o f  w h ich  r e s t s  i n  t h e  
e x e r c i s e  o f  a d e t e r m i n a t i o n  by  s t a t e  a u t h o r i t y  a s  
t o  w h a t  i s  a r e l i g i o u s  c a u s e ,  i s  t o  l a y  a f o r b i d 
den b u rd e n  upon t h e  e x e r c i s e  o f  l i b e r t y  p r o t e c t e d  
by t h e  C o n s t i t u t i o n , o

I t  was t h u s  r e c o g n i z e d  " t h a t  t h e  e x e r c i s e  o f  r e l i g i o n  m ig h t  be  

s u b j e c t e d  t o  r e a s o n a b l e  r e g u l a t i o n  so  f a r  a s  s u c h  e x e r c i s e  

i n v o lv e d  f re e d o m  t o  a c t , "9

Tç a n t w e l l  v ,  C o n n e c t i c u t ,  p ,  3 0 5 .

Ql b i d , ,  p p ,  306- 3 0 7 ,

9 w a i te ,  M inneso ta  Law R eview , XXVIII, p ,  227.
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The S t a t e  a l s o  a s s e r t e d  t h a t  t h e  a c t i o n  was v a l i d  b e 

c a u s e  i f  t h e  l i c e n s i n g  o f f i c e r  a c t e d  a r b i t r a r i l y  o r  c a p r i 

c i o u s l y ,  h i s  a c t i o n  was s u b j e c t e d  t o  J u d i c i a l  c o r r e c t i o n .  To 

t h i s  a s s e r t i o n  t h e  Suprem e C o u r t  d e c l a r e d  t h a t  " t h e  a v a i l a b i l 

i t y  o f  a  J u d i c i a l  rem edy f o r  a b u se s  i n  t h e  s y s t e m  o f  l i c e n s i n g  

s t i l l  l e a v e s  t h a t  s y s te m  one o f  p r e v io u s  r e s t r a i n t  w h ic h ,  in  

t h e  f i e l d  o f  f r e e  s p e e c h  and p r e s s ,  we h a v e  h e l d  i n a d m i s s i b l e , "10  

T hus t h e  C o u r t :

r e j e c t e d  t h e  s t a t e ' s  c o n t e n t i o n  t h a t  J u d i c i a l  rem edy 
f o r  p o s s i b l e  a b u s e s  o f  t h e  l i c e n s i n g  o f f i c e r  in  
a r b i t r a r i l y  w i t h h o l d i n g  p e r m i t s  i s  s u f f i c i e n t  t o  
p r o t e c t  c o n s t i t u t i o n a l  r i g h t s .  S uch  s y s t e m ,  , . i s  
s t i l l  one o f  p r e v i o u s  r e s t r a i n t . i l

The t h i r d  c o u n t  upon w h ich  a l l  o f  t h e  a p p e l l a n t s  w ere 

c o n v i c t e d  was t h u s  i n v a l i d a t e d  by t h e  Suprem e C o u r t ,  The f i f t h  

c o u n t ,  w h ic h  was a  c h a r g e  o f  b r e a c h  o f  t h e  p e a c e  was h e ld  

a g a i n s t  o n ly  one o f  t h e  a p p e l l a n t s ,  J e s s e  C a n t w e l l ,  T h i s  t o o ,  

t h e  h i g h  c o u r t  s t r u c k  down.

The c o n v i c t i o n  o f  J e s s e  C a n tw e l l  by  t h e  s t a t e  c o u r t s  

came a b o u t  a s  a  r e s u l t  o f  t h e  f o l l o w i n g  c o n d i t i o n s :  The a p 

p e l l a n t  on A p r i l  2 6 ,  1 9 3 8 ,  was i n  a  p u b l i c  s t r e e t  t r y i n g  t o  

i m p a r t  h i s  v ie w s  t o  a l l  who would l i s t e n .  He r e q u e s t e d  two 

p e d e s t r i a n s  p e r m is s i o n  t o  p l a y  th e  p h o n o g ra p h  t o  th e m . The 

r e q u e s t  was g r a n t e d .  The r e c o r d ,  " E n e m ie s ,"  was an a t t a c k

l O c a n tw e l l  v ,  C o n n e c t i c u t ,  p .  3 0 6 .

^^Blackm an, S o u th e rn  C a l i f o r n i a  Law R eview , XIV p ,  77 ,
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a g a i n s t  a l l  o r g a n iz e d  r e l i g i o n s .  I t  s i n g l e d  o u t  t h e  Roman 

C a t h o l i c  C hurch  a s  a p a r t  o f  t h i s  e v i l .  The l i s t e n e r s  w ere  

members o f  t h e  C a t h o l i c  f a i t h  and w ere  o f f e n d e d  by t h e  s t a t e 

m en ts  made by t h e  r e c o r d .  One o f  th em  s a i d  t h a t  h e  f e l t  l i k e  

h i t t i n g  C a n t w e l l ,  and t h e  o t h e r  s a i d  h e  was te m p te d  t o  th row  

C a n tw e l l  o f f  t h e  s t r e e t ,  w h e reu p o n ,  t h e  a p p e l l a n t  im m e d ia te ly  

g a t h e r e d  h i s  e q u ip m e n t  and l e f t .

A f t e r  w e ig h in g  t h e  f a c t s ,  t h e  Suprem e C o u r t  r e c o g n iz e d  

t h e  p u r p o s e s  and o b j e c t i v e s  o f  g e n e r a l  b r e a c h e s - o f - p e a c e  law s ,  

and a l s o  made r e f e r e n c e  t o  t h e  n e c e s s i t y  o f  c o n t r o l l i n g  a c t s  

w h ich  would te n d  t o  menace t h e  o r d e r  and t r a n q u i l i t y  o f  s o 

c i e t y .  In  t h i s  r e s p o n s i b i l i t y  t h e r e  w as ,  o b v i o u s l y ,  a dilemma 

w hich  was n o t  e a s i l y  r e c o n c i l a b l e .

When c l e a r  and p r e s e n t  d a n g e r  o f  r i o t ,  d i s o r d e r ,  
i n t e r f e r e n c e  w i t h  t r a f f i c  upon t h e  p u b l i c  s t r e e t s ,  
o r  o t h e r  im m e d ia te  t h r e a t  t o  p u b l i c  s a f e t y ,  p e a c e ,  
o r  o r d e r ,  a p p e a r s ,  t h e  pow er o f  t h e  s t a t e  t o  p r e 
v e n t  o r  p u n i s h  i s  o b v io u s .  E q u a l l y  o b v io u s  i s  i t  
t h a t  a s t a t e  may n o t  u n d u ly  s u p p r e s s  f r e e  com m unica
t i o n  o f  v ie w s ,  r e l i g i o u s  o r  o t h e r ,  u n d e r  t h e  g u i s e  
o f  c o n s e r v i n g  d e s i r a b l e  c o n d i t i o n s .1 2

I t  was t h e  o p in io n  o f  t h e  C o u r t  t h a t  C a n t w e l l ’ s co n d u c t  

d id  n o t  c o n s t i t u t e  a b r e a c h  o f  t h e  p e a c e .  T h e re  was no p ro v o 

c a t i v e  o r  a b u s iv e  la n g u a g e ,  no a s s a u l t  o r  t h r e a t e n i n g  o f  b o d i ly  

harm , no i n t e n t i o n a l  d i s c o u r t e s y ,  "o n  t h e  c o n t r a r y ,  we f i n d  

o n ly  an e f f o r t  t o  p e r s u a d e  a w i l l i n g  l i s t e n e r  t o  buy a

12
C a n tw e ll v . C o n n e c tic u t , p .  308.
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b o o k . ^  When t h e  l i s t e n e r s  becam e o f fe n d e d  and e x p r e s s e d

t h e i r  f e e l i n g s ,  t h e  s o l i c i t o r  im m e d ia te ly  l e f t  i n  o r d e r l y  

f a s h i o n .  B e c a u se  s h a r p  d i f f e r e n c e s  r i s e  i n  t h e  r e a lm s  o f  r e l i 

g io n  and p o l i t i c s ,  t h e  C o u r t  r e c o g n iz e d  t h a t  e x a g g e r a t i o n ,  

and f a l s e  s t a t e m e n t s  a b o u t  t h e  b e l i e f s  o f  o t h e r s  a r e  e x p e c t e d .

B u t  t h e  p e o p le  o f  t h i s  n a t i o n  hav e  o r d a in e d  in  t h e  
l i g h t  o f  h i s t o r y ,  t h a t ,  i n  s p i t e  o f  t h e  p r o b a b i l i t y  
o f  e x c e s s e s  and a b u s e s ,  t h e s e  l i b e r t i e s  a r e ,  i n  t h e  
lo n g  v ie w ,  e s s e n t i a l  t o  e n l i g h t e n e d  o p i n i o n  and 
r i g h t  c o n d u c t  on t h e  p a r t  o f  t h e  c i t i z e n s  o f  a d e 
m o c r a c y . l 4

I n  t h e  l a s t  a n a l y s i s ,  i t  was th e  C o u r t ' s  o p in io n  t h a t  

i n  t h e  a b s e n c e  o f  a  n a r ro w ly  drawn s t a t u t e  s p e c i f y i n g  c e r t a i n  

c o n d u c t  w h ich  would c o n s t i t u t e  a c l e a r  and p r e s e n t  d a n g e r ,  t h e  

a p p e l l a n t ' s  a c t i o n ,  c o n s id e r e d  u n d e r  c o n s t i t u t i o n a l  g u a r a n t e e s ,  

d id  n o t  p r e s e n t  a c l e a r  m enace t o  t h e  p u b l i c  p e a c e  and o r d e r  

w h ich  would make h im  l i a b l e  t o  c o n v i c t i o n  o f  a common law  o f 

f e n s e .  Or i n  o t h e r  w o rd s :

The s t a t u t e  was h e l d  i n v a l i d  s in c e  i t  d id  n o t  
p r o v id e  a d e q u a t e  s t a n d a r d s  t o  a s s u r e  a g a i n s t  i t s  
b e i n g  e n f o r c e d  a r b i t r a r i l y  and t h e  b r e a c h  o f  p e a c e  
c o n v i c t i o n s  w ere  s e t  a s i d e  s i n c e ,  i n  t h e  o p in io n  
o f  t h e  C o u r t ,  t h e  d i s t u r b a n c e  c r e a t e d  by  t h e  W it
n e s s e s  d i d  n o t  c o n s t i t u t e  a c l e a r  and p r e s e n t  
d a n g e r . 15

I 3 i b i d . ,  p .  310 .

l ^ibid.

1 5 p e t e r  B a c h r a c h ,  P ro b lem s  i n  F reedom  (P e n n :  T e le g r a p h  
P r e s s ,  1954 ) ,  p .  1 3 4 . -----------------------------------
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The r a t i o n a l e  o f  t h e  C o u r t  in  t h i s  c a s e  - -  a s  i n  m ost f r e e

s p e e c h  d e c i s i o n s  - -  " r e s t e d  on t h e  im p o r ta n c e  o f  unham pered

d i s c u s s i o n  t o  t h e  f u n c t i o n i n g  o f  o u r  p o l i t y ;  t h e  a b s e n c e  o f  

t h i s  p o l i t i c a l  c o n c e rn  in  t h e  C a n tw e l l  c a s e  may e x p l a i n  t h e  

n a r r o w in g  o f  t h e  c o n s t i t u t i o n a l  b a s e  t o  f re e d o m  o f  r e l i g i o n  

a l o n e . T h e  s t a t e  "may r e g u l a t e  i t  / T r e e  s p e e c ^  in  t h e  

c o u r s e  of e x e r c i s i n g  i t s  p o l i c e  pow er ,  b u t  p u b l i c  power en d s  

w h e re  a n  i n f r i n g e m e n t  o f  t h e  fu n d a m e n ta l  r i g h t  b e g i n s . "1?

The c o n s t i t u t i o n a l  im p o r ta n c e  o f  t h e  C a n tw e l l  c a se  em

b r a c e s  t h r e e  g e n e r a l  a r e a s .  F i r s t ,  t h e  c o n s t i t u t i o n a l  g u a r 

a n t e e  o f  f r e e d o m  o f  c o n s c i e n c e  and o f  r e l i g i o u s  b e l i e f  i s  

a b s o l u t e ;  a l t h o u g h  f re e d o m  t o  a c t  i n  a c c o rd a n c e  w i t h  t h e s e  

b e l i e f s  may b e  s u b j e c t  t o  r e g u l a t i o n  f o r  t h e  p r o t e c t i o n  o f  

s o c i e t y ,  s u c h  r e g u l a t i o n  m ust n o t ,  i n  a t t a i n i n g  a  p e r m i s s i b l e  

e n d ,  i n f r i n g e  t h e  p r o t e c t e d  f r e e d o m .  I t  was u n d e r  t h i s  r e a s o n 

i n g  t h a t  t h e  C o u r t  i n v a l i d a t e d  t h e  c o n v i c t i o n  o f  J e s s e  C a n tw e l l

who w as c h a rg e d  w i t h  b r e a c h  o f  t h e  p e a c e .  S e c o n d ly ,  t h e  f a c t

t h a t  t h e  a r b i t r a r y  and c a p r i c i o u s  a c t i o n  of a l i c e n s i n g  o f f i 

c i a l  i s  s u b j e c t  t o  j u d i c i a l  r e v ie w  i s  i n s u f f i c i e n t  t o  v a l i d a t e  

a s t a t u t e .  T h i r d l y ,  and t h i s  i s  t h e  m ost i m p o r t a n t  a s p e c t  i n  

t e r m s  o f  t h e  d e v e lo p m e n t  o f  g e n e r a l  c o n s t i t u t i o n a l  law ; "The 

C a n tw e l l  c a s e  p ro v o k e s  t h e  f i r s t  Supreme C o u r t  d e c i s i o n

ïG " P o u r t e e n t h  Amendment — R e l i g i o u s  L i b e r t y , "  Colum
b i a  Law R ev iew  XL ( J u n e ,  1 9 4 o ) ,  p .  IO6 9 .

17“F reed o m  o f  S p e e c h  and o f  R e l i g i o n  — F o u r t e e n t h  Amend' 
m e n t , "  S t .  J o h n ' s  Law Review  XV (N o v . ,  1 9 ^ 0 ) ,  p .  95 .



I l l
s q u a r e l y  h o l d i n g  t h a t  f re e d o m  o f  r e l i g i o n  i s  p r o t e c t e d  a g a i n s t  

s t a t e  i n t e r f e r e n c e  by t h e  F o u r t e e n t h  A m endm ent."^8

The C a n tw e l l  d e c i s i o n  seem s t o  i n d i c a t e  t h a t  t h e  d e c i s i o n  

and t h e  f i n a l  outcom e o f  t h e  c a s e  i s  d e te rm in e d  by " t h e  q u a l i t y  

o f  t h e  p u b l i c  i n t e r e s t  c o n c e rn e d  r a t h e r  th a n  a  ju d g m e n t  a s  t o  

t h e  q u a l i t a t i v e  d e g r e e  o f  t h r e a t  t o  some v i t a l  c o n c e r n  o f  t h e

s t a t e . "19

The d o g g e d n e s s  o f  t h e  J e h o v a h 's  W i tn e s s e s  t o  p r e s e n t  

t h e i r  m essage  th r o u g h  c e r t a i n  sound  d e v i c e s  i s  r e v e a l e d  i n  t h e  

r e m a rk  o f  W i l l a r d  S p e r r y ,  and i s  i l l u s t r a t i v e  o f  t h e i r  a c t i v i t i e s  

w h ic h  h av e  n e c e s s i t a t e d  c o n t i n u e d  c o u r t  a c t i o n .

A Q uaker f r i e n d  t e l l s  me t h a t ,  when Q u ak e rs  i n  
t h e  camps f o r  C o n s c i e n t i o u s  O b j e c t o r s  g a t h e r  f o r  
s i l e n t  m e e t i n g s ,  a  J e h o v a h 's  W i tn e s s  s t a t i o n s  h im 
s e l f  o u t s i d e  an open window and t u r n s  on h i s  om ni
p r e s e n t  V i c t r o l a . 2 0

When r e f e r e n c e  i s  made t o  J e h o v a h 's  W i tn e s s e s  and " so u n d "  

d e v i c e s , "  t h e  c a s e  w h ich  a p p r o p r i a t e l y  p r e s e n t s  i t s e l f  i s  S a i a

l 8 « p o u r t e e n t h  Amendment —  R e l i g i o u s  L i b e r t y , "  Colum bia 
Law R ev iew , XL ( J u n e ,  1 9 4 0 ) ,  p .  1 0 6 8 .  The w r i t e r  d e c l a r e s  t h e  
FEâige had  b een  s e t  by " f a v o r a b l e  d i c t a , "  w hich  h e  c l a im s  t o  be 
t h e  f o l l o w i n g  c a s e s :  H a m il to n  v .  R e g e n t s ,  Meyer v .  N e b r a s k a , 
G i t lo w  v .  New Y o rk ,  S c h n e i d e r  v .  I r v i n g t o n ,  N e a r  v .  M in n e s o ta , 
G ro s  j e a n  v.' A m erican  P r e s s .  S u p r a l  The same c o n c l u s i o n  i s  
Gravn in " R e l i g i o u s  F reedom  —  C o n s t i t u t i o n a l i t y  o f  S t a t e  
S t a t u t e s  P r o h i b i t i n g  S o l i c i t a t i o n  f o r  R e l i g i o u s  C a u se s  W ith o u t 
t h e  A p p ro v a l  o f  an  A d m i n i s t r a t i v e  O f f i c i a l , "  Iow a Law R ev iew , 
XXVI (N o v .,  1 9 4 0 ) ,  p .  129 .

^ ^ I b i d . ,  p .  1071o
o n

S p e r r y ,  R e l i g i o n  i n  A m e r ic a ,  p .  101.



V .  New Y o rk . ^ ^  T h i s  was THE sou n d  d e v i c e  c a s e .  The a p p e l l a n t  

i n  t h e  i n s t a n t  c a s e ,  a  J e h o v a h 's  W i t n e s s ,  was c o n v i c t e d  o f  

v i o l a t i o n  o f  a L o c k p o r t ,  New Y o rk ,  o rd in a n c e  w h ich  p r o h i b i t e d  

t h e  u se  o f  sound a m p l i f i c a t i o n  d e v i c e s  i n  p u b l i c  p a r k s  w i t h o u t  

J )e rm is s io n  f ro m  t h e  C h ie f  o f  P o l i c e ,  F o r  t h e  f i r s t  f o u r  S u n 

d a y s  o f  h i s  l e c t u r e s  on r e l i g i o u s  s u b j e c t s ,  t h e  a p p e l l a n t  was 

g r a n t e d  p r o p e r  p e r m i s s i o n .  Upon a p p l i c a t i o n  f o r  a n o t h e r  p e r 

m i t ,  he was d e n ie d  a p e r m i t  by t h e  C h ie f  of P o l i c e  on t h e  b a s i s  

o f  t e s t im o n y  r e c e i v e d  f ro m  some c i t i z e n s  who c la im e d  t h a t  t h e  

n o i s e  was d i s t u r b i n g .  The a p p e l l a n t  p r o c e e d e d ,  w i t h o u t  a  p e r 

m i t ,  t o  c o n t i n u e  t h e  u s e  o f  h i s  l o u d s p e a k e r .  He was p ro m p t ly  

a r r e s t e d  and c o n v i c t e d  by a C ounty  C o u r t  f o r  v i o l a t i o n  o f  t h e  

s t a t u t e .  The New Y o rk  C o u r t  o f  A p p e a ls  s u s t a i n e d  t h e  judgm en t 

and t h e  c a s e  was b r o u g h t  t o  t h e  Suprem e C o u r t  on a p p e a l .

In  what t u r n e d  o u t  t o  b e  a b i t t e r  d i v i s i o n  on t h e  C o u r t ,  

Mr, J u s t i c e  D o u g las  c a lm ly  d e l i v e r e d  t h e  m a j o r i t y  o p in io n  w hich  

l e a n e d  h e a v i l y  on s t a r e  d e c i s i s .  The o p in io n  was s h o r t  and c l e a r  

r e l y i n g  on L o v e l l  v .  G r i f f i n , 22 a s  i t s  main p r e c e d e n t .  As i n  

t h e  L o v e l l  d e c i s i o n ,  t h e  C o u r t  h e ld  t h a t  th e  o r d in a n c e  e s t a b 

l i s h e d  p r e v i o u s  r e s t r a i n t  t h e r e f o r e  i t  was u n c o n s t i t u t i o n a l  

on i t s  f a c e .  The o r d in a n c e  had  t h e  "same e f f e c t s "  o f  n o t  o n ly  

t h a t  in v o lv e d  i n  t h e  L o v e l l  d e c i s i o n ,  b u t  of C a n tw e l l  v ,  Con

n e c t i c u t  and Hague v ,  0 , 1 , 0 , ^ ^  a s  w e l l ,  "A m ore e f f e c t i v e

2I 334  U .S ,  558  ( 1 9 4 8 ) ,  

22303 U .S , 444 ( 193 8 ) ,  

^^307 U .S ,  496  ( 1 9 3 9 ) .
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p r e v i o u s  r e s t r a i n t , "  s a i d  D o u g la s ,  " i s  d i f f i c u l t  t o  im a g in e ,

U n le s s  we r e t r e a t  f ro m  t h e  f i r m  p o s i t i o n s  we h av e  
t a k e n  i n  t h e  p a s t ,  we m ust g i v e  f re e d o m  o f  s p e e c h  
i n  t h i s  c a s e  t h e  same p r e f e r r e d  t r e a t m e n t  t h a t  we 
g av e  f re e d o m  o f  r e l i g i o n  i n  t h e  C a n tw e l l  c a s e ,  f r e e 
dom o f  t h e  p r e s s  i n  t h e  G r i f f i n  c a s e ,  and f re e d o m  o f  
s p e e c h  and a s se m b ly  i n  t h e  üagÜÆ c a s e .

What a p p e a re d  o f f e n s i v e  t o  t h e  m a j o r i t y  w ere  tw o e l e 

m e n ts  i m p l i c i t  i n  t h e  o r d i n a n c e ,  (1 )  The s w e e p in g  n a t u r e  o f  

t h e  s t a t u t e .  The C o u r t  f e l t  t h a t  t h e  a b u s e s  c r e a t e d  by l o u d 

s p e a k e r s  s h o u ld  b e  c o n t r o l l e d  by  n a r ro w ly  draw n s t a t u t e s ,  n o t  

one d e n y in g  t h e  r i g h t  t o  t h e i r  u s e ,  (2 )  The d i s c r e t i o n  g iv e n  

t o  a p u b l i c  o f f i c i a l  o v e r  m a t t e r s  r e l a t i n g  t o  f r e e  s p e e c h ,

"When a  c i t y  a l lo w s  an o f f i c i a l  t o  b a n  them  / l o u d - s p e a k e r s /  i n  

h i s  u n c o n t r o l l e d  d i s c r e t i o n ,  i t  s a n c t i o n s  a d e v i c e  f o r  s u p p r e s 

s i o n  o f  f r e e  c o m m u n ica t io n  o f  i d e a s , "^6  The C o u r t s ,  i n  t h e  

o p in io n  o f  t h e  m a j o r i t y ,  m u st b a l a n c e  t h e  v a r i o u s  community 

i n t e r e s t s  c o n c e r n in g  t h e  c o n s t i t u t i o n a l i t y  o f  l o c a l  l a w s .

F o u r  J u s t i c e s ,  F r a n k f u r t e r ,  J a c k s o n ,  Reed and B u r to n  

d i s s e n t e d .  B o th  F r a n k f u r t e r  and J a c k s o n  w r o te  t h e i r  d i s s e n t 

i n g  o p i n i o n s  t h e  v i g o r  o f  t h e  f o r m e r  b e in g  o v ersh ad o w ed  by 

t h e  vehem en t l a n g u a g e  o f  t h e  l a t t e r .  To Mr, J u s t i c e  F r a n k f u r t e r ,  

t h e  a p p e l l a n t s  ab u sed  t h e i r  r i g h t  o f  f r e e  s p e e c h  i n  i n t e r f e r i n g  

w i t h  t h e  p e a c e  and c o m fo r t  o f  o t h e r s  by t h e  u s e  o f  a sound

^ 4 s a i a  V ,  New Y o rk ,  p ,  5 6 I ,

25ibid,
26I b i d , ,  po 5 6 2 ,



1 1 4
a m p l i f y i n g  m echan ism . He n o te d  t h e  r e l a t i v e l y  s m a l l  s i z e  o f  

t h e  p a r k ,  and u n l i k e  human s p e e c h ,  t h o s e  who r e f u s e d  t o  l i s t e n  

c o u ld  n o t  move o u t  o f  e a r s h o t  of_ a l o u d - s p e a k e r .  F u r th e r m o r e ,  

When t h e  e n jo y m e n t  o f  t h e  p a r k  by t h o s e  f o r  whom i t  was i n 

te n d e d  was o b s t r u c t e d ,  i t  was n o t  u n r e a s o n a b l e  f o r  t h e  C h ie f  o f  

P o l i c e  t o  r e f u s e  t o  g r a n t  p e r m i s s i o n .  Thus t h e r e  was h e r e  no 

sh o w in g  o f  e i t h e r  a r b i t r a r y  a c t i o n  o r  d i s c r i m i n a t i o n .  The main 

b a s i s  f o r  Mr. J u s t i c e  F r a n k f u r t e r ' s  d i s s e n t  seem s t o  b e  t h e  u s e  

o f  an  i n s t r u m e n t  t o  a m p l i fy  sp e e c h  w h ich  somehow changed  t h e  

m ean in g  o f  t h e  f re e d o m  of s p e e c h .  On t h i s  s c o r e ,  t h e  m a j o r i t y  

f e l t  t h a t  n o i s e  c o u ld  b e  c o n t r o l l e d  by r e g u l a t i n g  d e c i b e l s ,  

and t h a t  w ould  b e  t h e  rem edy .

To Mr. J u s t i c e  J a c k s o n ,  t h e  p r o h i b i t i o n  o f  a m u n i c i p a l 

i t y  f ro m  p o l i c i n g  o r  c o n t r o l l i n g  t h e  u s e  o f  sound  e q u ip m e n t  in  

a p u b l i c  p a r k  was " a s t o n i s h i n g  news. "27 M oreover:

I  t h i n k  i t  i s  a s t a r t l i n g  p e r v e r s i o n  o f  t h e  c o n s t i 
t u t i o n  t o  s a y  t h a t  i t  w r e s t s  away f ro m  t h e  s t a t e s  
and t h e i r  s u b d i v i s i o n s  a l l  c o n t r o l  o f  t h e  p u b l i c  p r o 
p e r t y  s o  t h a t  t h e y  c a n n o t  r e g u l a t e  o r  p r o h i b i t  t h e  
i r r e s p o n s i b l e  i n t r o d u c t i o n  o f  c o n t r i v a n c e s  o f  t h i s  
s o r t  i n t o  p u b l i c  p l a c e s , 28

The J u s t i c e  even  condemned t h e  C o u r t  f o r  t h i n k i n g  t h a t  t h e r e  was 

h e r e  a f u n d a m e n ta l  i s s u e .  S a id  J a c k s o n ,  "To my mind t h i s  i s  

n o t  a  f r e e  s p e e c h  issue. " 2 9  He c o n t in u e d  t o  r a i l  t h e  m a j o r i t y

27l b i d . ,  p .  5 6 7 .  S ee  J u s t i c e  J a c k s o n ' s  d i s s e n t i n g  o p i n i o n .

28lb id .

2 9 T b i d . ,  p .  568 .



115
f o r  b e i n g  i n c o n s i s t e n t  w i t h  t h e  d e c i s i o n  o f  McCollum v .  B oard  

o f  E d u c a t i o n . 30 r e n d e r e d  a  few  w eeks e a r l i e r  i n  w hich  t h e  

C o u r t  p r o h i b i t e d  t h e  u s e  o f  t a x - s u p p o r t e d  p r o p e r t y  by r e l i 

g io u s  g r o u p s .  I n  t h e  i n s t a n t  c a s e ,  t h e  C o u r t  was p e r m i t t i n g  

w h a t i t  p r o h i b i t e d  i n  t h e  McCollum c a s e .  And f i n a l l y ,  J a c k s o n  

becam e a lm o s t  i r r a t i o n a l  when h e  c r i e d ,  ” l  d i s a g r e e  e n t i r e l y  

w i t h  t h e  i d e a  t h a t  'C o u r t s  m ust b a l a n c e  t h e  v a r i o u s  community 

i n t e r e s t s .  . . '  I t  i s  f o r  l o c a l  c o m m u n it ie s  t o  b a l a n c e  t h e i r  

own i n t e r e s t s . "31 on t h i s  i s s u e .  F r a n k f u r t e r ' s  v iew  a p p e a r s  

t o  be  more a p p r o p r i a t e  —  c e r t a i n l y  more r e a s o n a b l e .  The l i m i t a 

t i o n s  im posed by New Y o rk ,  upon t h e  a p p e l l a n t s  d id  n o t  exceed  

t h e  b a l a n c e  o f  c o n f l i c t i n g  i n t e r e s t s ,  t h e r e f o r e ,  t h e  C o u r t  was 

n o t  removed from  c o n s i d e r i n g  t h e  i s s u e  o f  c o n f l i c t  o f  community 

i n t e r e s t s ;  i n  t h i s  c a s e  h o w e v e r ,  t h e  C o u r t  e r r e d  i n  t h i n k i n g  

t h a t  t h e  m u n i c i p a l i t y  had  e x c e e d e d  i t s  b o u n d s  i n  i n t e r f e r i n g  

w i t h  i n d i v i d u a l  r i g h t s . 3^ The C o u r t  had  j u r i s d i c t i o n ,  b u t  i t  

e r r e d  i n  ju d g m e n t .

3O333  U .S .  203  ( 1 9 4 8 ) .

31S a i a  V .  New Y o rk , p .  571 .

32
In  Kovacs v .  C o o p e r ,  336 U .S .  77 ( 1 9 4 9 ) ,  t h e  C o u r t  by 

a  f i v e  t o  f o u r  m a j o r i t y  m o d i f i e d  i t s  p o s i t i o n  t a k e n  in  t h e  
S a i a  c a s e .  The o r d in a n c e  p r o h i b i t i n g  " lo u d  and ra u c u o u s "  n o i s e s  
by  sound t r u c k s  was u p h e l d .  S a id  J u s t i c e  R e e d ,  s p e a k i n g . f o r  a 
s l i m  m a j o r i t y ,  " u n r e s t r a i n e d  u s e  t h r o u g h o u t  a  m u n i c i p a l i t y  o f  
a l l  so u n d  a m p l i f y in g  d e v i c e s  w ould  b e  i n t o l e r a b l e . "  J a c k s o n  
c o n c u r r e d  w i t h  t h e  m a j o r i t y ,  n o t  on t h e  b a s i s  o f  J u s t i c e  R e e d 's  
r e a s o n i n g ,  b u t  on t h e  r a t i o n a l e  o f  h i s  a rg u m e n t  i n  S a i a ,  v i z . ,  
t h e  o r d in a n c e  u n c o n d i t i o n a l l y  b anned  a l l  sound  t r u c k s .
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The tw o m ain  c r i t e r i a  u n d e r l y in g  t h e  m a j o r i t y  o p in io n  

i n  t h i s  c a s e  w ere  " p r e v io u s  r e s t r a i n t , "  on f r e e  s p e e c h ,  and 

l a c k  o f  " s t a n d a r d s "  f o r  t h e  e x e r c i s e  o f a p u b l i c  o f f i c i a l ' s  

d i s c r e t i o n .

The c o n t r i b u t i o n  o f  J e h o v a h 's  W i tn e s s e s  t o  t h e  d e v e l o p 

m ent o f  C o n s t i t u t i o n a l  Law i s  a  w e l l  e s t a b l i s h e d  f a c t .  B u t  i f  

su c h  w ere n o t  t h e  c a s e ,  t h e  c o n t r i b u t i o n  would b e  in  t h e  u n iq u e  

and n o v e l  c o n d i t i o n s  w h ich  seem t o  s u r r o u n d  t h e  a c t i v i t y  o f  

t h e s e  m i n i s t e r s  o f  t h e  Word. The c a s e  o f  C h a p l in s k y  v .  New 

H a m p s h i r e 33 p r e s e n t s  a u n iq u e  s i t u a t i o n ,  in d e e d  i t  i s  in  p a r t  

am using  i f  n o t  o f f e n s i v e .

The c a s e  i s  u n iq u e  n o t  b e c a u s e  t h e  C o u r t  m ig h t  
h av e  u s e d  t h e  d a n g e r  t e s t  and fo u n d  t h a t  no g r a v e  
e v i l  e x i s t e d  and t h a t  C h a p l in s k y * s  w ords c o u ld  n o t  
t h e r e f o r e  be  p u n i s h e d ;  i t  i s  u n iq u e  b e c a u s e  J u s t i c e  
Murphy a lm o s t  makes t h e  t e s t  o f  l e g i t i m a c y  t h e  c o n 
t r i b u t i o n  o f  t h e  c h a l le n g e d  s p e e c h  t o  t h e  t r u t h . 34

T h i s  "name c a l l i n g , "  o r b e t t e r  known a s  " f i g h t i n g  w o rd s"  

c a s e  t o o k  p l a c e  i n  R o c h e s t e r ,  New H a m p s h ire .  The a p p e l l a n t ,  

C h a p l in s k y ,  a  member o f  t h e  J e h o v a h 's  W i t n e s s e s ,  one b u s y  S a t 

u rd a y  a f t e r n o o n  was eng ag ed  in  t h e  d i s t r i b u t i o n  o f  l i t e r a t u r e  

on a  b u sy  s t r e e t  i n  R o c h e s t e r ,  Some members o f  t h e  l o c a l  c i t 

i z e n r y  f i l e d  a c o m p la in t  w i t h  t h e  C i t y  M a r s h a l ,  who t o l d

33316 U.S. 568 ( 1942) .

34
W a l te r  B e r n s ,  F reedom , V i r t u e ,  and t h e  F i r s t  Amend

m ent (B a to n  R ouge: L o u i s i a n a  S t a t e  U n i v e r s i t y  F r e s s ,1 9 5 Ÿ ) ,  
p 7 T 0 3 .
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t h o s e  b r i n g i n g  t h e  c h a r g e s ,  C h a p l in s k y  was l a w f u l l y  e n g a g e d ;  

and a t  t h e  same t im e  t h e  M a rsh a l  w arned  C h a p l in s k y  t h a t  some 

o f  t h e  p e o p l e  had  f i l e d  c o m p l a i n t s .  Som etim e l a t e r  a r i o t  

o c c u r r e d  and C h a p l in s k y  was a r r e s t e d  by a p o l i c e  o f f i c e r .  He 

was n o t  aw are  t h a t  he  was b e i n g  a r r e s t e d  u n t i l  t h e y  e n c o u n te r e d  

t h e  M a rs h a l  who was on h i s  way t o  q u e l l  t h e  d i s t u r b a n c e .  Upon 

d i s c o v e r i n g  t h a t  he was b e i n g  a r r e s t e d  and b e i n g  w arned  a g a in  

by t h e  M a rs h a l  f o r  h i s  a c t i v i t i e s ,  C h a p l in s k y  a l l e g e d l y  s a i d  

t o  t h e  M a r s h a l ,  "You a r e  a God damned r a c k e t e e r "  and " a  damned 

F a s c i s t  and t h e  w hole  g o v ern m en t o f  R o c h e s t e r  a r e  F a s c i s t s  o r  

a g e n t s  o f  F a s c i s t s . "^5  L a t e r  in  C o u r t ,  t h e  a p p e l l a n t  a d m i t te d  

t o  t h e  u s e  o f  t h e s e  w ords w i t h  t h e  e x c e p t i o n  o f  t h e  name o f  

t h e  D e i t y .  The lo w e r  c o u r t  o f  New H am p sh ire  c o n v i c t e d  C hap

l i n s k y  o f  v i o l a t i o n  o f  a s t a t u t e  p r o h i b i t i n g  t h e  u s e  o f  " o f 

f e n s i v e "  " d e r i s i v e "  o r  " a n n o y in g "  w ords i n  a p u b l i c  p l a c e .

T h i s  c o n v i c t i o n  o f  a  b r e a c h  o f  t h e  p u b l i c  p e a c e  was a f f i r m e d  

by  t h e  New H am p sh ire  Suprem e C o u r t .  On a p p e a l  t o  t h e  U n i te d  

S t a t e s  Suprem e C o u r t  t h e  a p p e l l a n t  c o n te n d e d  t h a t  t h e  s t a t u t e  

d e n ie d  h im  t h e  f re e d o m  o f  s p e e c h ,  r e l i g i o n ,  and p r e s s ,  t h e r e 

f o r e  v i o l a t i n g  t h e  C o n s t i t u t i o n .  The Suprem e C o u r t  h e l d  t h a t  

o n ly  an a t t a c k  on t h e  r i g h t  o f  f r e e  s p e e c h  was w a r r a n t e d  i n a s 

much a s  " c u r s i n g  a p o l i c e  o f f i c e r  i s  / h a r d l y  a n /  e x e r c i s e  o f  

r e l i g i o n  i n  any  s e n s e  o f  t h e  term."3^

35ç h a p l in s k y  v . New H am pshire ,  p .  5 6 9 .

3 ^ I b i d . ,  p .  5 7 1 .
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I n  d e l i v e r i n g  a unanim ous v e r d i c t ,  M r, J u s t i c e  Murphy 

b e g a n  by o b s e r v in g  t h a t  t h e  F o u r t e e n t h  Amendment d id  n o t  a f f o r d  

an a b s o l u t e  g u a r a n t e e  o f  f r e e  s p e e c h  a t  a l l  t im e s  u n d e r  a l l  

c i r c u m s t a n c e s .  F u r th e r m o r e ,  " t h e r e  a r e  c e r t a i n  w e l l - d e f i n e d  

and n a r ro w ly  l i m i t e d  c l a s s e s  o f  s p e e c h ,  t h e  p r e v e n t i o n  and 

p u n is h m e n t  o f  w h ich  h a v e  n e v e r  been  th o u g h t  t o  r a i s e  any  co n 

s t i t u t i o n a l  p r o b le m ,"37  " O b sc e n e ,"  o r  " lew d "  l a n g u a g e ,  and 

" i n s u l t i n g , "  o r  " f i g h t i n g  w ords  —  t h o s e  w h ich  by t h e i r  ve ry  

u t t e r a n c e  i n f l i c t  i n j u r y  o r  te n d  t o  i n c i t e  an  im m e d ia te  b r e a c h  

o f  t h e  p e a c e , "33 w ere  p u n i s h a b l e  a c t s .

I t  h a s  b e e n  w e l l  o b s e rv e d  t h a t  s u c h  u t t e r a n c e s  a r e  
no e s s e n t i a l  p a r t  o f  any e x p o s i t i o n  o f  i d e a s ,  and 
a r e  o f  s u c h  s l i g h t  s o c i a l  v a lu e  as  a s t e p  t o  t r u t h  
t h a t  any b e n e f i t  t h a t  may be d e r iv e d  f ro m  them  i s  
c l e a r l y  o u t w e i ^ e d  by  t h e  s o c i a l  i n t e r e s t  i n  o r d e r  
and m o r a l i t y , 39

I t  i s  o v e r  t h i s  p h i lo s o p h y  t h a t  Mr, B e rn s  h a s  d e c l a r e d  t h i s  t o  

b e  a u n iq u e  c a s e .  He f e e l s  t h a t  t h e  r e a s o n i n g  i m p l i e s  t h a t  i f  

t h e  s t a t e m e n t  i s  t r u e ,  s p e e c h ,  no m a t t e r  how o f f e n s i v e ,  may b e  

h e l d  v a l i d .

W h ile  i t  can  be e a s i l y  a g re e d  t h a t  d e n o u n c in g  a  
p o l ic e m a n  a s  a "damned F a s c i s t "  i s  n o t  an  e x p o s i 
t i o n  o f  an i d e a  h a v in g  c o n s t i t u t i o n a l  m e r i t ,  t h e r e  
i s  o t h e r  s p e e c h ,  e q u a l l y  d e r i s i v e ,  t h a t  may l a y  
c l a i m  t o  b e i n g  l e g i t i m a t e  e x p o s i t i o n .  W h e th e r  i t

37i b i d , ,  p p ,  5 7 1 -5 7 2 ,  

33 i b i d , ,  p ,  5 7 2 ,  

39lbid,
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c o n s t i t u t e s  a  ' s t e p  t o  t r u t h ^  d e p e n d s  on how t r u t h  
i s  d e f i n e d .  I f  t r u t h  i s  t h e  i d e a  t h a t  w ins  in  t h e  
m a rk e t  p l a c e ,  c a l l i n g  a p o l i c e m a n  a  F a s c i s t  may b e  
a  v i t a l  s t e p  t o  t r u t h .  B e s i d e s ,  t h e  p o l ic e m a n  
m ig h t  w e l l  b e  a F a s c i s t , ^ 0

Among o t h e r  t h i n g s  ( d i s c u s s e d  a b o v e ) ,  t h e  C h a p l in s k y  

c a s e  made a c o n t r i b u t i o n  in  s e t t i n g  up a c r i t e r i o n  f o r  t h e  d e 

t e r m i n a t i o n  o f  w hat c o n s t i t u t e s  p r o v o c a t i v e  l a n g u a g e .  The 

t e s t ,  a c c o r d i n g  t o  t h e  C o u r t ,  w a s ,  i f  t h e  la n g u a g e  would p r o 

voke t h e  " a v e r a g e  p e r s o n "  t o  r e t a l i a t i o n ,  t h e  p r o h i b i t i o n  o f  

su c h  w o rd s  w ould  n o t  v i o l a t e  t h e  F o u r t e e n t h  Amendment and t h e  

g u a r a n t e e s  c o n t a i n e d  t h e r e i n .  T h u s  a p r o h i b i t i v e  o r d in a n c e  

a p p l i e d  a g a i n s t  a  p e r s o n  f o r  a d d r e s s i n g  a n o t h e r  a s  a "damned 

r a c k e t e e r , "  o r  a "damned F a s c i s t , "  do es  n o t  s u b s t a n t i a l l y  o r  

u n r e a s o n a b l y  i n f r i n g e  upon f re e d o m  o f  s p e e c h .

A l th o u g h  i t  e s t a b l i s h e d  no  i m p o r t a n t  c o n s t i t u t i o n a l  

p r i n c i p l e ,  t h e  h i g h  c o u r t  r i g h t f u l l y  u p h e ld  t h e  r i g h t  o f  t h e  

s t a t e  c o u r t s  t o  r e f u s e  t o  a d m it  e v id e n c e  by th e  d e f e n d a n t  p r o v 

in g  t h e  t r u t h  o f  u t t e r a n c e s .

C om paring  t h e  C a n tw e l l  and t h e  C h a p l in s k y  c a s e s ,  t h e  

c o n c l u s io n  i s  o b v i o u s .  The c l e a r  and p r e s e n t  d a n g e r  t e s t  i s  

a p p l i c a b l e  i n  a  l e g i t i m a t e  a t t e m p t  a t  co m m u n ic a t io n ,  s u c h  a s  

in  t h e  C a n tw e l l  c a s e ,  no m a t t e r  how d i s a g r e e a b l e  and p r o v o 

c a t i v e  t h e  s p e e c h  may b e .  I n  o t h e r  w o rd s ,  p r o v o c a t io n  i s  n o t  

enough  t o  c u r t a i l  s p e e c h ,  t h e r e  m u s t  be  a  " d a n g e r"  w h ich  t h e

^ ^ e r n s .  F reed o m  V i r t u e  and  The F i r s t  Amendment,  p ,  108 .
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S t a t e  h a s  a r i g h t  t o  p r e v e n t .  The C h a p l in s k y  c a s e  on t h e  

o t h e r  h a n d ,  i n v o lv e d  th e  u s e  o f  a b u s iv e  e p i t h e t s  w h ich  a r e  

n o t  s u b j e c t  t o  t h e  c l e a r  and p r e s e n t  d a n g e r  t e s t .  " F i g h t i n g  

W ords" h av e  no s u b s t a n t i a l  p a r t  i n  t h e  co m m u n ica t io n  o f  i d e a s ,  

t h e y  a r e  i n  th e m s e lv e s  s u b j e c t  t o  c o n t r o l .  The t e s t  o v e r  

a b u s iv e  la n g u a g e  more th a n  J u s t  t h e  d a n g e ro u s  c o n d i t i o n  i t  may 

p r o v o k e ,  i n v o l v e s  t h e  o f f e n s i v e n e s s  o f  t h e  la n g u a g e  i t s e l f  t o  

t h e  " a v e r a g e  p e r s o n .

The s h a r p  d i v i s i o n  o f  t h e  C o u r t  o v e r  some o f  t h e s e  i s 

s u e s  i n d i c a t e s  t h e  e x t e n t  o f  t h e  p ro b le m  t h e r e i n .  I t  i s  a l s o  

a p r o p e r  r e f l e c t i o n  o f  t h e  a t t i t u d e  o f  t h e  com m unity .

T h o se  who a r e  i n c l i n e d  t o  g i v e  f re e d o m  of s p e e c h  
a ' p r e f e r r e d  p o s i t i o n '  o v e r  p e a c e  and o r d e r  would 
u n d o u b te d ly  a rg u e  t h a t  t h e  v e ry  f o u n d a t i o n  o f  f r e e  
e x p r e s s i o n  i s  t h r e a t e n e d  when i t  i s  s i l e n c e d  b e 
c a u s e  o f  t h e  i n t o l e r a n c e  and b i g o t r y  o f  a mob t o 
ward u n o r th o d o x  v ie w s .  The p o l i c e  and d e p u t i e s  
o u g h t  t o  h av e  p r o t e c t e d  t h e  c o n s t i t u t i o n a l  r i g h t s  
o f  t h e  W i tn e s s e s  r a t h e r  t h a n  t h e  i l l i b e r a l i s m  o f  
t h e  h o s t i l e  c ro w d . T h o se  who h o ld  t o  t h e  c o n t r a r y  
p o s i t i o n  a rg u e  t h a t  o r d e r  i s  a p r e r e q u i s i t e  t o  
f re e d o m  o f  s p e e c h .  T h e r e f o r e ,  i f  t h e  p o l i c e  f e l t  
t h a t  a c l e a r  and p r e s e n t  d a n g e r  o f  a  r i o t  e x i s t e d  
i n  t h i s  c a s e ,  t h e y  w ere  J u s t i f i e d  in  p r e v e n t i n g  
v i o l e n c e  t h e  b e s t  way t h e y  c o u ld  r e g a r d l e s s  o f  
who was a t  f a u l t . 42

4 'h e  c a s e  o f  T e r m i n i e l l o  v .  C h ic a g o , 337 U .S .  1 (194-9), 
b r o u g h t  b e f o r e  t h e  C o u rt  s e v e n  y e a r s  a f t e r  C h a p l in s k y , added  
e m p h a s is  on t h e  c l e a r  and p r e s e n t  d a n g e r  a s p e c t  o f  d e r i s i v e  
l a n g u a g e  a s  t h e  im p o r ta n t  i s s u e  i n  c a s e s  i n v o l v i n g  " f i g h t i n g  
w o r d s .

^ % a c h ra c h . Problem s in  Freedom , p .  133 .



121
The C o u r t  h a s  c e r t a i n l y  n o t  b e e n  o b l i v i o u s  t o  t h e  e x i s t e n c e  o f  

t h e s e  i s s u e s ,  n e i t h e r  h a s  i t  b e e n  w a n d e r in g  a i m l e s s l y  in  an 

u n c h a r t e d  j u d i c i a l  s e a .  I f  a n y t h i n g ,  t h e  c a s e s  exam ined in  

t h i s  c h a p t e r  r e v e a l  t h e  im p o r ta n c e  o f  c o n t r o l l i n g  b r e a c h e s  o f  

p e a c e  by  t h e  s t a t e s  u n d e r  c u s to m a ry  common law  p r a c t i c e s .  B u t 

t h e  pow er o f  t h e  s t a t e s  r e l a t i v e  t o  p u b l i c  d i s t u r b a n c e s  i s  

s u b j e c t  t o  n a r ro w  l i m i t a t i o n s  when t h e  r e g u l a t i o n  i s  a im ed  a t  

a c t i o n s  i n v o l v i n g  s p e e c h .

The s t a t e  u n q u e s t i o n a b l y  p o s s e s s e s  a u t h o r i t y  t o  r e g u l a t e  

—  ev en  t o  p r o h i b i t  — a c t i v i t y  o f  any n a t u r e ,  i f  th e  a c t i o n  

d i s t u r b s  t h e  p e a c e  and w e l f a r e  o f  t h e  com m unity , o r  i f  t h e  a c 

t i o n  p r e s e n t s  an im m ed ia te  d a n g e r  t o  t h e  good o r d e r  o f  t h e  

p u b l i c .  B u t  t h i s  a u t h o r i t y  i t s e l f  i s  s u b j e c t  t o  r e s t r i c t i o n s  

when t h e  a c t i o n  i t  s e e k s  t o  c u r t a i l  a f f e c t s  a f u n d a m e n ta l  f r e e 

dom, When t h e  p r e s e r v a t i o n  o f  a f u n d a m e n ta l  f reedom  comes i n  

c o n f l i c t  w i th  t h e  p r e s e r v a t i o n  o f  p e a c e  and o r d e r  — a s  h a s  

b e e n  t h e  i s s u e  o f  m ost o f  t h e  c a s e s  exam ined  above — e v e r y t h i n g  

b e i n g  e q u a l ,  t h e  C o u r t  w i l l  g i v e  g r e a t  w e ig h t  t o  b a s i c  f r e e 

doms, o r  as  i s  f r e q u e n t l y  n e c e s s a r y  t o  d o ,  t h e  C ourt w i l l  d e 

c i d e  e a c h  c a s e  a s  i t  a r i s e s  a c c o r d i n g  t o  i t s  own m e r i t s .



CHAPTER VI 

L IF E , LIBERTY, AND LICENSE TAXES

H i s t o r i c a l l y ,  t h e  A m erican  p e o p le  h av e  a d h e re d  t o  t h e  

b e l i e f  t h a t  o n ly  a s  t h e  i n d i v i d u a l  i s  f r e e  can  t h e  A m erican  

community i t s e l f  p r o s p e r  i n  m a t e r i a l  and s p i r i t u a l  w e l l - b e i n g .  

The r e l a t i v e  f re e d o m  a c c o rd e d  i n d i v i d u a l s  h a s  u n q u e s t i o n a b l y  

e n h a n c e d  t h e  d e v e lo p m e n t  o f  b u s i n e s s  e n t e r p r i s e s .  B u t  t h e  

i n s t i t u t i o n s  o f  b u s i n e s s ,  a l t h o u g h  f r e e  i n  t h e i r  i n c e p t i o n ,  

h a v e  b een  r e s t r i c t e d  i n  r e c e n t  y e a r s  by  t h e  e v e r  e x p a n d in g  

n e c e s s i t y  o f  r e g u l a t i o n  f o r  t h e  p u b l i c  w e l f a r e .  T h e re  h av e  

b e e n  v a r i o u s  ways by w h ich  b u s i n e s s  a c t i v i t i e s  h av e  b e e n  r e 

s t r i c t e d ,  One o f  t h e  b e s t  means f o r  t h i s  r e s t r i c t i o n  h a s  

b e e n  t h e  r e q u i r e m e n t  o f  a l i c e n s e  t a x .  To b e  s u r e ,  b u s i n e s s

t a x e s  a r e  se ld o m  em ployed t o  c r i p p l e  an e n t e r p r i s e ,  n e i t h e r

a r e  t h e y  n e c e s s a r i l y  r e v e n u e  m e a s u r e s .  B u t  t h e  l i c e n s i n g  s y 

s te m  h a s  b e e n  one way o f  r e g u l a t i n g  —  and p ro m o t in g  — econom 

i c  e n d e a v o r s  f o r  t h e  good o f  t h e  p u b l i c  i n  g e n e r a l .

More by a c c i d e n t  t h a n  by  d e s i g n ,  i t  t o o k  t h e  J e h o v a h 's

W i tn e s s e s  t o  annoy t h e  C o u r t  and i r r i t a t e  t h e  p u b l i c  w i th  t h e  

i n e v i t a b l e  c o n f l i c t  o f  c h e r i s h e d  i n d i v i d u a l  l i b e r t i e s  a g a i n s t  

n e c e s s a r y  law s t o  c o n t r o l  and p ro m o te  econom ic  i n s t i t u t i o n .

The i n e v i t a b i l i t y  o f  t h e  c o n f l i c t  was n o t  t h e  m aking  o f  t h i s  

s e c t ,  t h e i r  t r a n s g r e s s i o n  was i n  b r i n g i n g  i t  t o  l i g h t  when 

t h e y  d i d .  The v i c e  l a y  in  t h e  f a c t  t h a t  t h e  dilemma was " i n 

voked  by  p e r s o n s  we d o n ' t  l i k e  p a s s i n g  o u t  p a m p h le ts  we d o n ' t

122
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c a r e  t o  read."-*-

The c a s e s  t o  b e  exam ined  in  t h i s  c h a p t e r  a r e  t h o s e  i n  

w h ic h  t h e  W i tn e s s e s  c la im e d  t h e i r  l i b e r t y  was v i o l a t e d  by t h e  

r e q u i r e m e n t  o f  l i c e n s e  f e e s  t o  p e d d le  t h e i r  r e l i g i o u s  l i t e r a 

t u r e .  N ex t t o  t h e  f l a g  s a l u t e  c a s e s ,  t h e  c a s e s  h e r e i n  exam ined 

evoked  more p u b l i c  r e a c t i o n  th a n  any o t h e r  s e r i e s  o f  c a s e s  

a f f e c t i n g  t h e  J e h o v a h 's  W i t n e s s e s ,  In  r e a l i t y ,  t h e  f i r s t  c a s e  

t o  b e  exam ined  h e r e ,  J o n e s  v .  O p e l ik a , ^ p ro v o k ed  more r e a c t i o n  

by a u t h o r i t a t i v e  w r i t e r s  and j o u r n a l s  th a n  d id  any one o f  t h e  

f l a g  s a l u t e  c a s e s .  At l e a s t  two f e a t u r e s  a r e  n o te w o r th y  in  

d i s t i n g u i s h i n g  t h e  r e a c t i o n  t o  t h e  l i c e n s e  t a x  c a s e s  f rom  t h e  

f l a g  s a l u t e  c a s e s :  ( l )  The w r i t e r s  t h e m s e lv e s  who c o n t r i b u t e d  

t o  p u b l i c i t y  n a t u r a l l y  t e n d e d  t o  be a d v e r s e  t o  l i c e n s e  f e e s  

in  m a t t e r s  a f f e c t i n g  f r e e  p r e s s ,  (2 )  The o r d i n a r y  man on t h e  

s t r e e t  knew l i t t l e  and c a r e d  l e s s  a b o u t  t h e  t r a n s c e n d e n t  n a 

t u r e  o f  b a s i c  l i b e r t i e s  and t h e i r  r e l a t i o n  t o  t h e  q u a l i t i e s  

o f  g e n e r a l  l i c e n s e  t a x e s .  The i s s u e  c e r t a i n l y  d id  n o t  a p p e a r  

a s  c l e a r  and d r a m a t i c  t o  t h e  a v e ra g e  man on t h e  s t r e e t  a s  d id  

t h e  p r a c t i c e  o f  s a l u t i n g  t h e  f l a g ;  o r  n o n - s a l u t e  a s  t h e  c a s e  

may b e .  I n  s h o r t ,  m ost A m erican s  a r e  n o t  " p r o c e d u r a l "  l a w y e r s ,  

b u t  t h e y  a r e  f l a g  s a l u t e r s  p a r  e x c e l l e n c e !

The c a s e  o f  J o n e s  v ,  O p e l ik a  was h e a rd  t o g e t h e r  and 

d e c id e d  w i th  t h e  c a s e s  o f  Bowden e t ,  a l , v .  F o r t  S m i th ,  and

^New Y o rk  T im es  M arch 1 1 ,  19^3 , p .  2 0 ,

2316  U ,S ,  584 ( 1 9 4 2 ) ,
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J o b I n  Vo A r i z o n a . j  I n  e a c h v o f  t h e s e  c a s e s ,  members o f  J e h o v a h ’ s 

W i tn e s s e s  w ere i n v o lv e d  o v e r  an o r d i n a r y  l i c e n s e  t a x  p a s s e d  by  

t h e  s t a t e s  t o  r e g u l a t e  co m m e rc ia l  e n t e r p r i s e s ,  and n o t  t o  d i s 

c r i m i n a t e  a g a i n s t  any p a r t i c u l a r  r e l i g i o u s  g r o u p .  T h e se  o r d i 

n a n c e s  w ere a p p l i c a b l e  t o  a l l  p e d d l e r s ,  v e n d e r s ,  and t r a n s i e n t  

m e r c h a n t s .

The p e t i t i o n e r ,  f ro m  A labam a, was c h a rg e d  by t h e  C i ty  

o f  O p e l ik a  f o r  a v i o l a t i o n  o f  i t s  l i c e n s i n g  o r d in a n c e  f o r  s e l l i n g  

b o o k s  w i th o u t  a l i c e n s e .  The o r d in a n c e  r e q u i r e d  a l l  boo k  a g e n t s  

( B i b l e s  e x c e p te d )  t o  pay  a l i c e n s e  f e e  o f  $ 1 0 .0 0  p e r  annum; f o r  

t r a n s i e n t  d e a l e r s ,  $ 5 .0 0  p e r  annum. The o r d in a n c e  a l s o  a u t h o r 

i z e d  t h e  C i ty  Com m ission t o  r e v o k e  l i c e n s e s  w i th  o r  w i t h o u t  

n o t i c e .  I t  was h e r e  t h a t  t h e  p e t i t i o n e r  d e m u r re d ,  " A l l e g i n g  

t h a t  t h e  o r d in a n c e ,  b e c a u s e  o f  u n l i m i t e d  d i s e c r e t i o n  i n  r e v o c a 

t i o n  and r e q u i r e m e n t  o f  a l i c e n s e ,  was an u n c o n s t i t u t i o n a l  e n 

c ro a c h m e n t  upon f re e d o m  o f  t h e  p r e s s , T h e  p e t i t i o n e r ' s  c la im  

t h a t  he  was an o r d a in e d  m i n i s t e r  and t h e r e f o r e  n o t  s u b j e c t  t o  

t h e  o r d in a n c e  was d i s m is s e d  by t h e  lo w e r  c o u r t s .

The Alabama A p p e a ls  C o u r t  s u s t a i n e d  t h e  p e t i t i o n e r s  c o n 

t e n t i o n  t h a t  t h e  o r d in a n c e  c o n f e r r e d  u n l i m i t e d  d i s c r e t i o n ,  

w hereupon  t h e  Suprem e C o u r t  o f  A labam a r e v e r s e d  t h e  ju d g m en t o f  

t h e  A p p e a ls  C o u r t ,  The U n i te d  S t a t e s  Suprem e C o u r t  g r a n t e d  

c e r t i o r a r i  b u t  d i s m is s e d  t h e  w r i t  f o r  l a c k  o f  f i n a l  ju d g m e n t .

3 lb id ,

^ I b i d , ,  p ,  5 8 7 .
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The c a s e  was t h e n  r e t u r n e d  t o  t h e  A p p e a ls  Court o f  Alabam a 

w h ic h  r e n d e r e d  f i n a l  judgm en t s u s t a i n i n g  t h e  c o n v i c t i o n .  The 

Alabam a Suprem e C o u r t  a f f i r m e d  t h e  d e c i s i o n  and t h e  U n i te d  

S t a t e s  Suprem e C o u r t  g r a n t e d  a r e h e a r i n g .  Thus even  b e f o r e  

t h e  f i n a l  d e c i s i o n  was r e n d e r e d  i n  t h e  c a s e ,  c o n f u s io n  o v e r  

p r o c e d u r a l  t e c h n i c a l i t i e s  a s  w e l l  a s  b e w ild e rm e n t  o v e r  s u b 

s t a n t i v e  m e a su re s  had b een  e x p e r i e n c e d .

I n  t h e  c a s e  a r i s i n g  f ro m  c o n v i c t i o n s  of a  P o r t  S m i th ,  

A r k a n s a s ,  o r d in a n c e ,  t h e  p e t i t i o n e r s ,  Bowden and S a n d e r s ,  w ere  

p l a y i n g  p h o n o g ra p h ic  t r a n s c r i p t i o n s  o f  B i b l e  l e c t u r e s  w i t h o u t  

p a y in g  a l i c e n s e  f e e  p r e s c r i b e d  by t h e  o r d in a n c e .  The s c h e d u le  

o f  f e e s  in  t h i s  c a s e  was $ 2 5 .0 0  p e r  m o n th , $ 10 .00  p e r  w eek , o r  

$ 2 .5 0  p e r  day f o r  a l l  p e d d l e r s .

The p e t i t i o n e r s  i n  t h e  e x e r c i s e  o f  t h e i r  b e l i e f s  
c o n c e r n in g  t h e i r  d u ty  t o  p r e a c h  t h e  g o s p e l ,  a d 
m i t t e d  g o in g  f ro m  h o u s e  t o  h o u s e  w i t h o u t  a l i c e n s e  
.  .  . d i s t r i b u t i n g  b o o k s  s e t t i n g  f o r t h  t h e i r  v iew s 
t o  t h e  r e s i d e n t s  in  r e t u r n  f o r  a  c o n t r i b u t i o n  o f 
t w e n t y - f i v e  c e n t s  p e r  b o o k .  When p e r s o n s  d e s i r i n g  
b o o k s  w ere  u n a b le  t o  c o n t r i b u t e ,  t h e  books w ere  in  
some i n s t a n c e s  g iv e n  away f r e e . 5

The Jo b  i n  c a s e  a r o s e  f ro m  a  c o n v i c t i o n  i n  t h e  C i t y  o f  

C asa  G ra n d e ,  A r i z o n a ,  The c i t y  o r d in a n c e  made i t  a m isd em ean o r  

f o r  any p e r s o n  t o  c a r r y  on a b u s i n e s s  o c c u p a t io n  w i t h o u t  f i r s t  

p r o c u r i n g  a  l i c e n s e .  F o r  t r a n s i e n t  m e rc h a n ts  and v e n d o r s  t h e

^ I b id , ,  p . 589.
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f e e  was $ 2 5 ,0 0  p e r  q u a r t e r  p a y a b le  i n  a d v a n c e .  J o b i n ,  a 

J e h o v a h * s  W i t n e s s ,  was c o n v ic t e d  o f  v i o l a t i n g  t h e  o r d in a n c e  

by c a r r y i n g  on t h e  b u s i n e s s  o f  p e d d l i n g  w i t h o u t  p r o c u r i n g  a 

l i c e n s e .  The a p p e l l a n t  a d m i t t e d l y  engaged  in  t h e  a c t i v i t y  o f  

s e l l i n g  and  d i s t r i b u t i n g  p a m p h le ts  and b o o k s .  I n  m ost c a s e s  

h e  was a t t e m p t i n g  t o  s e l l  a b o o k  e n t i t l e d ,  " R e l i g i o n , "  f o r  

t w e n t y - f i v e  c e n t s .  When t h e  b o o k  was p u r c h a s e d ,  t h e  p u r c h a s e r  

was g iv e n  o t h e r  p a m p h le ts  f r e e  o f  c h a r g e ,  and i n  some c a s e s  

t h e  b o o k  a n d / o r  p a m p h le ts  w ere l e f t  w i t h  t h e  p r o r i e t o r  even  

when t h e r e  was no p u r c h a s e .

When a r r e s t e d ,  t h e  a p p e l l a n t  s t a t e d  t h a t  h e  was 
’ s e l l i n g  r e l i g i o u s  books  and p r e a c h i n g  t h e  g o s p e l  
o f  t h e  K in g d o m ,’ and t h a t  b e c a u s e  o f  h i s  r e l i g i o u s  
b e l i e f s  he  w ould  n o t  t a k e  o u t  a  l i c e n s e , °

The p e t i t i o n e r ’s  m o tio n  t h a t  t h e  o r d in a n c e  d e n ie d  h im  t h e  r i g h t s  

p r o t e c t e d  u n d e r  t h e  F o u r t e e n t h  Amendment, was o v e r r u l e d  by  t h e  

lo w e r  c o u r t ,  and on a p p e a l  t o  t h e  S t a t e  Supreme C o u r t  t h e  d e 

c i s i o n  was a f f i r m e d  on t h e  g round  t h a t  t h e  o r d in a n c e  was an 

" o r d i n a r y  o c c u p a t i o n a l  l i c e n s e  t a x  o r d i n a n c e , " ?  The U n i te d  

S t a t e s  Suprem e C o u r t  g r a n t e d  a p p e a l ,

M r, J u s t i c e  Reed d e l i v e r e d  t h e  m a j o r i t y  o p in io n  o f  t h e  

h o t l y  c o n t e s t e d  s p l i t  d e c i s i o n .  He b e g a n  by  o b s e r v i n g  t h a t  

t h e  f e e s  i n  e a c h  c a s e  w ere  r e a s o n a b l e  and n o t  d i s c r i m i n a t o r y .  

F o r t u n a t e l y ,  t h e  p e t i t i o n e r s  d id  n o t  q u e s t i o n  t h e  am oun t.

^ I b i d , ,  p ,  5 9 1 .  

? I b i d ,
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i n v o l v e d ,  f o r  i f  t h e y  d i d ,  i n  t h e  J u s t i c e ' s  own w o rd s ,  " t o

r e a c h  a c o n c l u s i o n  one w ould d e s i r e  t o  know t h e  e s t i m a t e d

v o lu m e , t h e  m a rg in  o f  p r o f i t ,  t h e  s o l i c i t o r ' s  co m m iss io n ,  t h e
8e x p e n s e  o f  p o l i c i n g , .  .  . e t c .  The s o l e  c o n s t i t u t i o n a l  

q u e s t i o n ,  a c c o r d i n g  t o  R eed , was " w h e th e r  a n o n - d i s c r i m i n a t o r y  

l i c e n s e  f e e ,  p r e su m a b ly  a p p r o p r i a t e  i n  am ount, may be  im posed 

upon  t h e s e  a c t i v i t i e s . i n  o t h e r  w o rd s ,  d id  t h e  p e d d l i n g  

a c t i o n  o f  t h e  p e t i t i o n e r s  come u n d e r  t h e  d e f i n i t i o n  o f  com

m e r c i a l  a c t i v i t y ?

I n  d e l i v e r i n g  t h e  o p i n i o n ,  Reed s p e n t  c o n s i d e r a b l e  

s p a c e  and t im e  on t h e  r i g h t  o f  t h e  C o u r t  t o  a d ju d g e  a c t s  o f  

men " u n d e r  c o l o r  o f  a  c o n s t i t u t i o n a l  r i g h t . The " o r d i n a r y  

r e q u i r e m e n t s  o f  c i v i l i z e d  l i f e  co m p e l.  . . . a d j u s t m e n t  o f  i n 

t e r e s t s . "11  As i f  t h e  C o u r t  was f o r  t h e  f i r s t  t im e  h a n d l i n g  

a  c a s e  o f  t h i s  n a t u r e ,  Reed c o n t in u e d  h i s  a p o lo g y ;

Upon t h e  C o u r t s  f a l l s  t h e  d u ty  o f  d e t e r m in in g  
t h e  v a l i d i t y  o f  s u c h  e n a c tm e n t s  a s  may b e  c h a l 
le n g e d  a s  u n c o n s t i t u t i o n a l  by  l i t i g a n t s .  I n  d e a l 
i n g  w i t h  t h e s e  d e l i c a t e  a d j u s t m e n t s ,  t h i s  C o u r t  
d e n i e s  any  p l a c e  t o  a d m i n i s t r a t i v e  c e n s o r s h i p  o f  
i d e a s  o r  c a p r i c i o u s  a p p r o v a l  o f  d i s t r i b u t o r s . 12

F i n a l l y  g e t t i n g  down t o  t h e  i s s u e  b e f o r e  t h e  C o u r t ,  t h e  J u s t i c e

Qj b i d . ,  p .  5 9 2 .  

% b i d . ,  p .  5 9 3 .  

IQi b i d . ,  p .  5 9 4 .  

^^ I b i d . ,  p .  595 . 

l ^ i b i d .
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n o te d  t h a t  a l t h o u g h  t e a c h e r s  and p r e a c h e r s  o f  r e l i g i o n  depend 

upon a lm s and c h a r i t y  f o r  t h e i r  s u p p o r t  a s  w e l l  a s  f o r  t h e  

s p re a d  o f  t h e i r  v ie w s ,  when t h e  " p r a c t i t i o n e r s  o f  t h e s e  n o b le  

c a l l i n g s  c h o o se  t o  u t i l i z e  t h e  v e n d in g  o f  t h e i r  r e l i g i o u s  

b o o k s  and t r a c t s  a s  a s o u r c e  o f  f u n d s , t h e  c o m m erc ia l  n a 

t u r e  o f  s u c h  p r a c t i c e s  c a n n o t  be  o v e r lo o k e d .  N e i t h e r  i s  a 

m oney-m aking  a c t i v i t y  immune from  l i c e n s i n g  f e e s  b e c a u s e  i t  

i s  n o t  " purely  c o m m e r c i a l , " I t  i s  enough  t h a t  money i s  e a r n 

ed by t h e  s a l e  o f  a r t i c l e s ,  A book  a g e n t  c a n n o t  e s c a p e  a l i 

c e n s e  r e q u i r e m e n t  by a p l e a  t h a t  i t  i s  a t a x  on k n o w le d g e ,"^5 

What t h e  J u s t i c e  m eant was t h a t  t h e  a c t i v i t y  o f  t h e  a p p e l l a n t s  

i n  t h i s  c a s e  i f  n o t  c o m p le te ly  c o m m e rc ia l ,  was co m m erc ia l  

enough  t o  b e  c o v e re d  by t h e  o r d in a n c e  and i t s  r e q u i r e m e n t  o f  

a l i c e n s e  f e e .  I n  a p p ly in g  t h e  o r d in a n c e  t h e r e  was t h e n  no 

d i f f e r e n t i a t i o n  b e tw een  s e l l i n g  co m m e rc ia l  and n o n -c o m m e rc ia l  

l i t e r a t u r e ,  Reed f u r t h e r  d i s t i n g u i s h e d  "b e tw e e n  n o n -c o m m e rc ia l  

l i t e r a t u r e  w h ich  i s  s o ld  and t h a t  w h ich  i s  d i s t r i b u t e d  f r e e ,  

d e n y in g  t o  t h e  fo rm e r  t h a t  d e g r e e  o f  p r o t e c t i o n  a f f o r d e d  t h e  

l a t t e r , « p o  t h e  J u s t i c e ,  t h e  power o f  t h e  s t a t e  t o  c h a rg e

13 i b i d , ,  p ,  5 9 6 .

^^ I b i d . ,  I t a l i c s  s u p p l i e d .

^^I b i d , ,  p p .  596 - 5 9 7 .

^^"Due P r o c e s s  — Freedom  o f  E x p r e s s i o n  i n  n o n -c o m m e rc ia l  
p u b l i c a t i o n s , "  M ic h ig a n  Law Review  XLI ( O c t . ,  1 9 4 2 ) ,  p ,  3 2 4 ,
The a u t h o r  s u p p o r t s  t h e a b o v e  q u o te d  s t a t e m e n t  by d e c l a r i n g :
"The d e c i s i o n  i s  s u p r i s i n g  i n  t h e  l i g h t  o f  t h e  L o v e l l  c a s e ,  
t h e  l a n g u a g e  o f  w h ich  seemed b ro a d  enough  t o  encom pass  a l l  non
c o m m e rc ia l  p u b l i c a t i o n s  r e g a r d l e s s  o f  t h e i r  mode o f  d i s t r i b u t i o n , "
p .  3 2 5 .
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r e a s o n a b l e  f e e s  was a v a l i d  e x e r c i s e  even t o  p r o p o n e n t s  o f  

r e l i g i o u s  t h e o r i e s  when t h e y  u s e  " o r d in a r y  c o m m e rc ia l  m ethods  

o f  s a l e s  o f  a r t i c l e s  t o  r a i s e  p ro p ag an d a  f u n d s . "1?  T h e re  

was n o t h i n g  u n u s u a l  o r  o d io u s  a b o u t  "many s m a l l  tow ns  p a v i n g /  

o r d in a n c e s  r e q u i r i n g  p e d d l e r s  and haw kers  t o  s e c u r e  a p e r m i t  

b e f o r e  p u r s u i n g  t h e i r  b u s i n e s s  i n  t h e  tow n."^®  A l th o u g h  Reed 

h i m s e l f  n e v e r  made t h e  r e m a rk ,  he  h a s  been s e v e r e l y  c r i t i c i z e d  

f o r  su c h  r e a s o n i n g .

I t  i s  t o  b e  f e a r e d  t h a t  t h e  p r i n c i p a l  c a s e ,  in  
p l a c i n g  J e h o v a h 's  W i tn e s s e s  on t h e  same f o o t i n g  
w i t h  o r d i n a r y  p e d d l e r s  and h a w k e rs ,  w i l l  o f f e r  an 
e x c e l l e n t  o p p o r t u n i t y  t o  t h o s e  who s e e k  t h e  s u p 
p r e s s i o n  o f  t h i s  u n p o p u la r  m i n o r i t y .  19

The r e f e r e n c e  h e r e  i s  o f  c o u r s e  t o  t h e  p o s s i b i l i t y  o f  c u r t a i l 

i n g  t h e  a c t i v i t i e s  o f  t h e  W i tn e s s e s  by t h e  i m p o s i t i o n  o f  b u r d e n 

some t a x e s  and f e e s ,  an a rg u m en t w h ich  i s  c o n s t i t u t i o n a l l y  

g r o u n d l e s s .  The J u s t i c e  seemed t o  have a n t i c i p a t e d  h i s  c r i t i c s  

f o r  he  s a i d :

Nor do we b e l i e v e  i t  can  b e  f a i r l y  s a i d  t h a t  b e 
c a u s e  s u c h  p r o p e r  c h a r g e s  may b e  expanded i n t o  
u n j u s t i f i a b l e  a b r id g e m e n ts  t h e y  a r e  t h e r e f o r e  i n 
v a l i d  on t h e i r  f a c e .  . • .T he  l e g i s l a t i v e  pow er 
o f  m u n i c i p a l i t i e s  m ust y i e l d  when a b r id g e m e n t

IT j o n e s  v .  O p e l i k a , p .  5 9 7 .

^ ® " S ta te  L i c e n s i n g  o f  t h e  D i s t r i b u t i o n  o f  L i t e r a t u r e  
and F reedom  o f  t h e  P r e s s  and o f  R e l i g i o n , "  Pordham  Law R e-  
v iew  XI (N o v .,  1 9 4 2 ) ,  p .  3 0 9 .

49««sta tes*  P o l i c e  Power — L ic e n s in g  L i m i t a t i o n s  on 
F reedom  o f  R e l i g i o n , "  V i r g i n i a  Law Review , XXXIX ( D e c . , 1 9 4 2 ) ,  

p .  3 4 1 .



__ 130
i s  s h o w n .20

B e in g  aw are  o f  t h e  p r a c t i c e s  in  many c i t i e s  w here  r e 

l i g i o u s  p e d d l e r s  a r e  p e r m i t t e d  t o  d i s t r i b u t e  t h e i r  w a re s  

w i t h o u t  m e e t in g  l i c e n s e  r e q u i r e m e n t s ,  i t  was t h e  o p in io n  o f  

t h e  m a j o r i t y  t h a t  t h e  wisdom of some o f  t h o s e  c o m m u n it ie s  p e r 

m i t t e d  t h e  p o o r  and t h e  weak t o  d raw  s u p p o r t  f ro m  p e t t y  s a l e s  

o f  r e l i g i o u s  b o o k s  w i t h o u t  c o n t r i b u t i n g  a n y t h i n g  f o r  t h e  use  

o f  p u b l i c  f a c i l i t i e s .  B u t su ch  an e x e m p tio n  was v o l u n t a r y ,  

and was n o t  r e a s o n  t o  i n v a l i d a t e  r e a s o n a b l e  l i c e n s e  o r d in a n c e s .

We s e e  n o t h i n g  i n  t h e  c o l l e c t i o n  o f  a  n o n d i s c r i m -  
i n a t o r y  l i c e n s e  f e e ,  u n c o n t e s t e d  i n  a m o u n t,  f ro m  
s e l l i n g  b o o k s  o r p a p e r s ,  w hich  a b r i d g e s  t h e  f re e d o m s  
o f  w o r s h ip ,  s p e e c h  o r  p r e s s .  . . .T he  F i r s t  Amend
ment d o e s  n o t  r e q u i r e  a s u b s id y  in  t h e  fo rm  o f  
f i s c a l  e x e m p t io n .21

The C o u r t ' s  a rg u m en t im p l ie d  v e ry  s t r o n g l y  t h a t  t h e  

p r o f i t  o r  l o s s  i n v o lv e d  in  t h e  s a l e  o f . l i t e r a t u r e  had no b e a r 

i n g  w h a ts o e v e r  on t h e  v a l i d i t y  o f  t h e  o r d i n a n c e .  B u t t h e  

m i n o r i t y  and t h e  c r i t i c s  o f  t h e  d e c i s i o n  a rg u e d  t h a t  a n o n 

p r o f i t  o r g a n i z a t i o n  c o u ld  n o t  by p r o p e r  d e f i n i t i o n  be  in c lu d e d  

i n  t h e  m ean ing  o f  a b u s i n e s s .  As a p r a c t i c a l  m a t t e r ,  many 

g r o u p s  c i r c u l a t e d  t h e i r  i d e a s  f r e e l y  by d i s t r i b u t i n g  f r e e  l i t 

e r a t u r e .  A l i c e n s e  t a x  on t h e s e  g r o u p s  w ould  s p e l l  t h e i r  

d e a t h .

2Qjones  v .  O p e l i k a , p p .  5 9 7 -5 9 8 .

2 1 l b i d .
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S in c e  u n r e s t r i c t e d  c i r c u l a t i o n  o f  i d e a s  i s  

l a r g e l y  d e p e n d e n t  upon t h e  s a l e  o f  l i t e r a t u r e  t o  
d e f r a y  t h e  c o s t  o f  p u b l i c a t i o n ,  t h e  s u g g e s t i o n  
o f  t h e  p r e s e n t .  , . c o u r t  t h a t  t h e  t a x  may be 
a v o id e d  by g i v i n g  t h e  l i t e r a t u r e  f r e e  o f  c h a rg e  
i s  w i t h o u t  m e r i t . 22

T he m a j o r i t y  r e f u s e d  t o  lo o k  a t  t h e  a c t i o n  o f  t h e  a p p e l l a n t s  

a s  c o n s t i t u t i n g  d i s t r i b u t i o n  o f  f r e e  l i t e r a t u r e .  "But i t  i s  

b e c a u s e  we view t h e s e  s a l e s  a s  p a r t a k i n g  more o f  co m m erc ia l  

t h a n  r e l i g i o u s  o r  e d u c a t i o n a l  t r a n s a c t i o n s  t h a t  we f i n d  th e  

o r d i n a n c e s ,  a s  h e r e  p r e s e n t e d ,  v a l i d , T o  t h o s e  who d i s 

a g r e e d  w i t h  t h e  C o u r t ,  t h i s  was a n a th e m a .  "W hether  p e t i t i o n 

e r ' s  a c t s  c o n s t i t u t e  a c o m m e rc ia l  r a t h e r  th a n  a r e l i g i o u s  

v e n t u r e  i s  p u r e l y  a q u e s t i o n  of f a c t .  I t  would  b e  a d i s t o r 

t i o n  o f  t h e  f a c t s  o f  r e c o r d  t o  sa y  t h a t  p e t i t i o n e r s  w ere  e n 

g ag ed  in  a co m m erc ia l  v e n t u r e , "2^  What t h e  c a s e  d i d ,  s a i d  

a c r i t i c ,  was t o  empower t h e  s t a t e  t o  " p r o h i b i t  t h o s e  who 

c a n n o t  a f f o r d  t o  d i s t r i b u t e  t h e i r  p a m p h le ts  f r e e  f rom  d i s 

t r i b u t i n g  a t  a l l . " ^ ^  To p r e v e n t  su ch  d i s c r i m i n a t i o n ,  " i t  i s  

s u b m i t t e d  t h a t  i n  c a s e s  i n v o l v i n g  f re e d o m  o f  s p e e c h  a s  a f f e c t 

ed by a t a x ,  t h e  v a l i d i t y  o f  t h e  t a x  s h o u ld  depend  on i t s

2 2 ”p reed o m  o f  P r e s s  and R e l i g i o n  — L i c e n s e  Tax on 
P e r i o d i c a l s , "  W ash in g to n  U n i v e r s i t y  Law Q u a r t e r l y  XXVII 
( F e b . ,  1 9 4 2 ) ,  p . '  272 .

^ 3 jo n e s  V. O p e l i k a , p .  598 .
oil

I n d ia n a  Law J o u r n a l ,  XVTII p .  315.

^ ^ " L ic e n s in g  and D i s t r i b u t i o n  o f  R e l i g i o u s  P a m p h le t s , "  
C h ic a g o -K e n t  Law Review  XX ( S e p t . ,  1 9 4 2 ) ,  p .  3 5 2 .
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d e s i r a b l e  t h e  r u l e  may h av e  b e e n ,  i t  was n o t  t h e  r e s p o n s i b i l i t y  

o f  t h e  C o u r t  i n  t h e  i n s t a n t  c a s e  t o  p a s s  judgm en t on i t s  m e r i t s ,

R e f e r r i n g  t o  t h e  L o v e l l  c a s e ,  t h e  C o u r t  c la im e d  t h a t  

t h e r e  was a d i s t i n c t i o n .  The L o v e l l  d e c i s i o n  made d i s c r e t i o n 

a r y  c o n t r o l  i n  t h e  a r e a  o f  f r e e  s p e e c h  u n c o n s t i t u t i o n a l .  "Here 

we h a v e  a v e r y  d i f f e r e n t  s i t u a t i o n .  A l i c e n s e  i s  r e q u i r e d  

t h a t  may p r o p e r l y  b e  r e q u i r e d . "^7 I n  t h i s  c o n n e c t i o n ,  t h e r e  

was one o t h e r  i m p o r t a n t  m e a su re  w h ich  c a u se d  much c o n t r o v e r s y .  

The O p e l ik a  o r d in a n c e  g a v e  t h e  C i ty  Com m ission t h e  pow er t o  

r e v o k e  t h e  l i c e n s e  a t  w i l l .  T h i s  a r b i t r a r y  p o w er ,  t h e  p e t i 

t i o n e r s  c o n te n d e d  was i n v a l i d ,  b e c a u s e  i t  c o n s t i t u t e d  c e n s o r 

s h i p  ev en  b e f o r e  t h e  l i c e n s e  was i s s u e d .  " B u t , "  s a id -R e e d  

i n  r e j e c t i n g  t h e  p l e a ,  " t h e r e  h a s  b e e n  n e i t h e r  a p p l i c a t i o n  f o r ,  

n o r  r e v o c a t i o n  o f ,  a  l i c e n s e .  The c o m p la in t  was b o tto m ed  on 

s a l e s  w i t h o u t  a l i c e n s e . "23  And s i n c e  i t  d id  n o t  a f f e c t  t h e  

p r e s e n t  c a s e ,  " t h e r e  i s  no o c c a s i o n ,  a t  t h i s  t i m e ,  t o  p a s s  on 

t h e  v a l i d i t y  o f  t h e  r e v o c a t i o n  s e c t i o n . "2^  The C o u r t  t h e r e 

f o r e  d e c id e d  t h a t  one who d o e s  n o t  comply w i t h  a v a l i d  o r d i 

n a n c e  r e q u i r i n g  t h a t  h e  f i r s t  o b t a i n  a l i c e n s e  b e f o r e  e n g a g in g

26w a s h in g to n  U n i v e r s i t y  Law Q u a r t e r l y , XXVII p .  272=

^ 7 J o n e s  v .  O p e l i k a , p .  599 .

23lbid.
^ ^ I b i d .
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in  s e l l i n g  r e l ig io u s  l i t e r a t u r e ,  cannot defend upon the  ground 

t h a t  th e  revoca t ion  p ro v is io n  renders  the  ordinance u n c o n s t i 

t u t i o n a l .  "The hazard t h a t  the  l i c e n s e  p roper ly  gran ted  would 

be improperly revoked i s  f a r  too  s l i g h t  to  j u s t i f y  d e c la r in g  

th e  v a l id  p a r t  of the ordinance.  . . a l s o  u n c o n s t i t u t i o n a l . "30 

The d is s e n t in g  opinion of Chief  J u s t i c e  Stone - -  f o r  

c o n s t i t u t i o n a l  academicians a t  l e a s t  - -  i s  important in  a t  

l e a s t  two r e s p e c t s .  F i r s t ;  h i s  d i s s e n t  in two of the  most 

c e leb ra ted  cases involving Jehovah 's  Witnesses and c i v i l  l i b 

e r t i e s  in g e n e ra l ,  became law in th e  course of a s h o r t  p e r io d .  

In both  in s ta n c e s  the Witnesses were the  d i r e c t  b e n e f i c i a r i e s ,  

which has led some to  conclude:

On th e  whole, i t  must be sa id  t h a t  in  none of these  
cases has the  Court (with the  exception of Mr. J u s 
t i c e  Stone) as ye t  displayed th e  burning zea l  to  
p r o t e c t  the  freedom, which i t  had e a r l i e r  shown in 
d ea l in g  w ith  freedom of speech and of the  p r e s s . 31

Stone h im self  acknowledged h i s  g r a t i t u d e  to  the  Witnesses and 

th e  r o l e  they played in C o n s t i t u t i o n a l  Law by remarking t h a t  

they  "ought t o  have an endowment in  view of the  a id  which they 

g ive  in so lv ing  the l e g a l  problems of c i v i l  l i b e r t i e s , "32 This 

i s  not t o  say t h a t  the  J u s t i c e  was pre jud iced  unduly by the

3' Î b i d . ,  p. 6 0 0 .

3^Green, Washington U n iv e rs i ty  Law Q u a r te r ly , XXVIII
p .  5 2 0 .

3 ^L e t te r  from Stone to  Charles  Evans Hughes. Quoted in 
Mason, Harlan Piske S tone ,  p. 5 9 8 .
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J e h o v a h ’ s W i tn e s s e s  i n  r e n d e r i n g  h i s  d e c i s i o n s .  On t h e  c o n 

t r a r y ,  t a k e n  a s  a w h o le ,  h e  seem s t o  h av e  b e e n  q u i t e  o b j e c t i v e  

and c e r t a i n l y  c o n s i s t e n t .  The se co n d  c o n t r i b u t i o n  had  no e s 

s e n t i a l  c o n s t i t u t i o n a l  v a l u e ,  f o r  i t  was i n  t h e  c o i n i n g  o f  a 

t e r m .  I t  was h e r e  t h a t  t h e  t e r m  " p r e f e r r e d  p o s i t i o n "  was f i r s t  

o r i g i n a t e d .  To be  s u r e ,  t h e  d o c t r i n e  was i n  e x i s t e n c e  f o r  

some t i m e .

S t o n e ’ s d i s s e n t i n g  o p i n i o n  was b a s e d  m a in ly  on t h e  g ro u n d  

t h a t  t h e  o r d in a n c e  im posed a f l a t  t a x  w h ich  was p r o h i b i t e d  by 

t h e  C o n s t i t u t i o n  when a p p l i e d  t o  p r a c t i c e s  r e l a t i n g  t o  d i s s e m i n a 

t i o n  o f  i d e a s .  He b eg a n  by  s a y i n g  t h a t  t h e  i n v a l i d a t i o n  o f  t h e  

o r d in a n c e  s h o u ld  be  b a s e d  on tw o in d e p e n d e n t  g ro u n d s  (1 )  t h e  

u n c o n s t i t u t i o n a l i t y  o f  a l i c e n s e  r e v o c a b l e  a t  w i l l  w h ich  a c t e d  

a s  a r e s t r a i n t  on f re e d o m .

D ig g in g  d e e p  i n t o  h i s t o r y .  S to n e  r e f e r r e d  t o  Jo h n  M il to n  

and h i s  " a p p e a l  f o r  t h e  L i b e r t y  o f  U n l ic e n s e d  P r i n t i n g . "33 

O th e r  w r i t e r s  t o o  d e lv e d  i n t o  h i s t o r y  and e x p re s s e d  t h e i r  v iew s  

i n  a c c o r d a n c e  w i t h  w hat t h e y  b e l i e v e d  bygone l e g a l i s t s  would 

h a v e  s a i d .

S u r e l y  t h e  s p i r i t s  o f  t h e  d e p a r t e d  j u s t i c e s  m ust 
h a v e  b e e n  s t a r t l e d  t o  h e a r  t h e  C o u r t  d e c l a r e  t h a t  
t h e  c o n s t i t u t i o n  o f  t h e  U n i te d  S t a t e s  d o e s  n o t  p r o 
h i b i t  a s u b s t a n t i a l  r e v e n u e - r a i s i n g  t a x  on t h e  
n o n -c o m m e rc ia l  d i s t r i b u t i o n  o f  r e l i g i o u s  and e d u c a 
t i o n a l  b o o k s  and p a m p h l e t s .  One p r e s e n t  must have

33Jo n e s  V, O p e lik a , p . 601 .
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w ondered  w ha t t h e  g r e a t  C h ie f  J u s t i c e  John  M a r s h a l l  
w ould  h av e  s a i d  t o  Mr, J u s t i c e  R e e d 's  a s s e r t i o n  t h a t  
a  s u b s t a n t i a l  t a x  i s  n e i t h e r  a b r id g e m e n t  n o r  p r o 
h i b i t i o n ,  a s  he  rem em bered t h e  fam ous p ro n o u n cem en t 
t h a t  *^^e pow er t o  t a x  i s  / s i c /  t h e  power t o  d e s -

The m a j o r i t y  o p in io n  had d i f f e r e n t i a t e d  t h e  i n s t a n t  c a s e  f ro m  

t h e  L o v e l l  c a s e ;  b u t  t o  S to n e  t h e  s i m i l a r i t y  was s t r i k i n g ,  

" in d e e d  t h e  p r e s e n t  o r d in a n c e  i s  a more c a l l o u s  d i s r e g a r d  o f  

t h e  c o n s t i t u t i o n a l  r i g h t  t h a n  t h a t  e x h i b i t e d  in  L o v e l l  v ,  

G r i f f i n , s u p r a . ”35 i n  t h e  L o v e l l  c a s e ,  f i r s t  o f  a l l ,  t h e  

d e f e n d a n t  m ig h t  have  b e e n  i s s u e d  a l i c e n s e  had h e  a p p l i e d  f o r  

i t .  S e c o n d ly ,  he would n o t  h av e  had t o  pay  a sum o f  money t o  

o b t a i n  a l i c e n s e .  The two c a s e s  w ere  s i m i l a r  in  t h a t  i n  e i t h e r  

c a s e  t h e  e n jo y m e n t  o f  a b a s i c  f re e d o m  was d e p e n d e n t  upon t h e  

same c o n t i n g e n c y .  C e n s o r s h ip  was e f f e c t i v e  i n  b o t h  c a s e s .

N or i s  any p a l l i a t i v e  a f f o r d e d  by t h e  a s s e r t i o n  
t h a t  t h e  d e f e n d a n t ' s  f a i l u r e  t o  a p p ly  f o r  a l i c e n s e  
d e p r i v e s  h im  o f  s t a n d i n g  t o  c h a l l e n g e  t h e  o r d in a n c e  
b e c a u s e  o f  i t s  r e v o c a t i o n  p r o v i s i o n .  . . .36

I t  was n o t  s i g n i f i c a n t  t o  S to n e  t h a t  t h e  a p p e l l a n t  had n o t  a p 

p l i e d  f o r  a l i c e n s e ,  f o r  h e r e  t h e  o r d in a n c e  was v o id  on i t s

■54
C h ic a g o - K ent Law R e v ie w , XX p .  3 ^ 9 .  M a r s h a l l ' s  s t a t e 

m ent q u o te d  f ro m  M cC ulloch  v .  M a ry la n d , 4  Wheaton 316 ( 1 8 1 9 ) ,  
s a i d  t h e  pow er t o  t a x  " i n v o l v e s "  t h e  pow er t o  d e s t r o y ,  n o t  i s "  
t h e  pow er t o  d e s t r o y .  T h e re  i s  a  s i g n i f i c a n t  d i f f e r e n c e  i n .  
t h e  tw o .

35
J o n e s  V. O p e l i k a , p .  602 .

36
I b i d .
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f a c e  by m aking  t h e  r i g h t  o f  p r e s s  s u b j e c t  t o  t h e  u n c o n t r o l l e d  

w i l l  o f  p u b l i c  o f f i c i a l s . ” 37

S to n e  o b s e rv e d  and u p h e ld  t h e  p e t i t i o n e r s '  c o n t e n t i o n  

t h a t  f o r  t h o s e  p e r s o n s  who a r e  n o t  f i n a n c i a l l y  a b l e  t o  d i s t r i b 

u t e  l i t e r a t u r e  w i t h o u t  t h e  s o l i c i t a t i o n  o f  f u n d s ,  t h e  o r d in a n c e  

was e s p e c i a l l y  d e s t r u c t i v e  o f  t h e i r  f re e d o m  o f  t h e  p r e s s .  To 

th e m , t h e  t a x  had a cu ram u la t iv e  e f f e c t ,  f o r  t h e i r  to w n - to - to w n  

cam paign  would be  s u b j e c t  t o  t h e  o r d in a n c e s  o f  e a c h  m u n i c i p a l 

i t y .  The m a j o r i t y ' s  o p i n i o n  t h a t  t h e  t a x  was "p re su m a b ly  a p 

p r o p r i a t e , "  " r e a s o n a b l e , "  " s u i t a b l y  c a l c u l a t e d , "  and "u n co n 

t e s t e d  i n  a m o u n t ,"  S to n e  f e l t  was " i r r e l e v a n t  t o  t h e  q u e s t i o n  

now b e f o r e  u s ." ^ ®  T a x in g  a " n o n -c o m m e rc ia l ,  n o n - p r o f i t  a c t i 

v i t y  d e v o te d  e x c l u s i v e l y  t o  t h e  d i s s e m i n a t i o n  o f i d e a s ,  e d u c a 

t i o n a l  and r e l i g i o u s  i n  c h a r a c t e r , "39 s u c h  a s  in  t h e  c a s e ,  was 

i n v a l i d .  He f u r t h e r  d i f f e r e n t i a t e d  t h e  t a x  f ro m  t h e  f e e ,  t h e  

l a t t e r  b e i n g  n o t h i n g  m ore th a n  a n o m in a l  c h a r g e  t o  d e f r a y  e x 

p e n s e s  o f  t h e  l i c e n s i n g  s y s te m .  Somewhat s u r p r i s i n g l y .  S to n e  

a t t a c k e d  t h e  amount i n v o lv e d  in  t h e  O p e l ik a  c a s e  a s  u n r e a s o n 

a b l e .  The o r d in a n c e ,  i n  a d d i t i o n  t o  t h e  $ 1 0 .0 0  and $ 5 .0 0  p e r  

annum im posed upon p e d d l e r s ,  l e v i e d  an a d d i t i o n a l  50  c e n t s  

i n s u r a n c e  f e e .  T h i s  a l o n e  s a i d  S to n e  was " a d e q u a te  t o  d e f r a y  

t h e  c o s t  o f  a d m i n i s t e r i n g  t h e  l i c e n s e  s y s t e m . I n  e v e ry

37ibld.
^ ® I b i d . ,  p .  6o4. S ee  G ros j e a n  v .  A m erican  P r e s s  Co., 297 

U .S .  233  T T 9 3 6 ). ------- ----------------------------------------

39 l b l d .

^ Q j b i d . ,  p .  6 0 5 .
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c a s e  t h e  l o w e r  c o u r t s  h ad  d e f i n e d  t h e  f e e s  a s  " t a x e s , "  and 

t a x e s ,  t o  S t o n e ,  w ere  a b h o r r e n t  when r e q u i r e d  o f  t h o s e  d i s 

s e m i n a t i n g  i d e a s .

The C h i e f  J u s t i c e  c a r e f u l l y  p o i n t e d  o u t  t h a t  s t a t e s  may, 

u n d e r  p o l i c e  p o w e r s ,  p a s s  r e g u l a t o r y  m e a su re  i n  t h e  fo rm  of  

r e a s o n a b l e  f e e s  and t a x e s ,  b u t  h e r e  t h e  t a x  was n o t  r e g u l a t o r y  

s av e  a s  a r e s t r a i n t  upon f r e e d o m .  R e g u l a t i o n  s h o u ld  be d i r e c t 

ed t o w ard  p o l i c e  p r o t e c t i o n  and t h e  good o r d e r  o f  t h e  community, 

"Thus t h e  O p e l i k a  d e c i s i o n  d e n i e s  t h e  p e t i t i o n e r  p r o c e d u r a l  

due p r o c e s s  b e c a u s e  t h e  p e t i t i o n e r ' s  a c t i v i t i e s  d id  n o t  i n j u r e  

o r  t h r e a t e n  t o  i n j u r e  p u b l i c  h e a l t h ,  s a f e t y  o r  m o r a l s . I n 

d e e d ,  p o l i c e  pow ers  m us t  have  a r e a s o n a b l e  b e a r i n g  t o  i n j u r y  

of  some s o r t . " T h e  l i c e n s e  and f e e s  p r o v i d e d  by t h e  t a x

^ l " A n o t h e r  J e h o v a h ' s  W i t n e s s e s  C a s e , "  I n d i a n a  Law 
J o u r n a l  XVII ( A u g , ,  1 9 4 2 ) ,  p .  56O.

^2 "The p o l i c e  pow er  i s  t h e  l e g a l  c a p a c i t y  o f  governm en t  
t o  c o n t r o l  t h e  p e r s o n a l  l i b e r t y  of  i n d i v i d u a l s  f o r  t h e  p r o 
t e c t i o n  o f  t h e  s o c i a l  i n t e r e s t s  (common g o o d ) , , , "  W i l l i s  Hugh 
E v a n d e r ,  C o n s t i t u t i o n a l  Law o f  t h e  U n i t e d  S t a t e s  (B lo o m in g to n :  
The P r i n c i p l e  P r e s s ,  l $ 3 b ) ,  p .  22'5, T h e r e  r e m a i n s  u n s u r r e n d e r 
ed by e a c h  s t a t e ,  t h a t  i n h e r e n t  f o r c e ,  e s s e n t i a l  t o  a s o v e r e i g n  
g o v e rn m en t  c a l l e d  " p o l i c e  p o w e r , "  N o r t h w e s t  F e r t i l i z i n g  Com
pany v ,  Hyde P a r k  97 U , S .  659 ( 18787I  I t  i s  t h e  power t o  p r o -  
v i d e  f o r  t h e  h e a l t h ,  s a f e t y ,  m o r a l s  and g e n e r a l  w e l f a r e  o f  t h e  
e n t i r e  p e o p l e ,  a s  a g a i n s t  t h e  i n t e r e s t  o f  a  f e w .  M i l l e r  v .  
S c h o en e  276 U ,S ,  272 ( 1 9 2 8 ) ,  Munn v .  I l l i n o i s ,  s u p r a , M ark ing  
t h e  l i m i t s  p l a c e d  upon p o l i c e  power by c o n s t i t u t i o n a l  g u a r a n 
t e e s  h a s  o c c u p ie d  t h e  a t t e n t i o n  o f  t h e  C o u r t s  f o r  g e n e r a t i o n s ,  
f o r  p o l i c e  power can  n e v e r  j u s t i f y  a v i o l a t i o n  o f  t h e  e x p r e s s  
p r o h i b i t i o n s  o f  t h e  c o n s t i t u t i o n  ( s e e  S t o n e ' s  d i s s e n t  a b o v e ) .
P a n h a n d le  E a s t e r n  P i p e l i n e  Company v .  Highway Commission,  294 
U ,S ,  b l 3  ( l 9 3 h ) j  B uchanan  v T T T ar ley ,  s u p r a . I t s  e x e r c i s e  c a n 
n o t  be  u n r e a s o n a b l e  o r  a r b i t r a r y ,  N a s h v i l l e  C o a l  and S t ,  L o u i s
g a l l w a y  v ,  W a l t e r s ,  294 U .S .  405 (1 ^3 5 )  f i r a v e s  v .  M inneso ta '  272 
U .S .  4'!25 ( 1 9 2 6 ) ,  d e s p i t e  t h e  s t a t e ' s  wide d i s c r e t i o n .  T e r r a c e  
V ,  Thompson, 263 U ,S ,  197 ( 1 9 2 3 ) ,  Y e t  w i t h i n  i t s  l e g a l  s p h e r e .
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o r d i n a n c e  o f  t h e  C i t y  o f  O p e l i k a  b e a r s  no r e l a t i o n s h i p  t o  t h e  

d a n g e r  w h ic h  may be  p r o h i b i t e d  by t h e  e x e r c i s e  o f  p o l i c e  pow

e r s . "^3

I n  a l l  f a i r n e s s  t o  t h e  m a j o r i t y  and t o  S t o n e ,  i t  m us t  

b e  s a i d  t h a t  in asm u ch  a s  t h e  C o u r t  has n e v e r  f o l l o w e d  a c l e a r  

and c o n s i s t e n t  r u l e  r e g a r d i n g  t a x i n g  powers  f o r  p o l i c e  p u r 

p o s e s ,  t h e  v a l i d i t y  o f  an o r d i n a n c e  w h ic h  imposed a t a x  t o  

r e g u l a t e  d i s t r i b u t i o n  o f  l i t e r a t u r e  cou ld  n o t  be  e a s i l y  a d 

j u d g e d .

The m a j o r i t y  v iew t h a t  t h e  p e t i t i o n e r s *  a c t i v i t i e s  were  

more co m m e rc ia l  t h a n  r e l i g i o u s  i n  n a t u r e  f a c i l i t a t e d  t h e  b a l -  

l a n c i n g  o f  f r e e d o m  o f  r e l i g i o n  a g a i n s t  t h e  n e e d s  o f  r e v e n u e .

t h e  wisdom o f  s t a t e  a c t i o n  c a n n o t  b e  q u e s t i o n e d  by f e d e r a l  
a u t h o r i t y .  P a t t e r s o n  v .  K e n tu c k y , 97 U . S .  501 ( I 0 7 8 ) .  See  
"Freedom  o f  R e l i g i o n ,  s p e e c h ,  and P r e s s  — n o n - d i s c r i m i n a t o r y  
l i c e n s e  f e e s  f o r  S e l l e r s  o f  R e l i g i o u s  B o o k s , "  B r o o k l y n  Law 
R ev iew  X I I  ( O c t . ,  1 9 4 2 ) ,  p .  7 2 .

4 3 i b i d . ,  p .  5 5 6 . T h e r e  a r e  t h r e e  t e s t s  w h ich  h a v e  b e e n  
u s e d  t o  d e t e r m i n e  when p o l i c e  power  can b e  p r o p e r l y  e x e r c i s e d  
t o  c o n t r o l  s p e e c h  and p r e s s .  (1 )  When t h e  w ords  u sed  d i r e c t l y  
u r g e  o r  c a u s e  u n l a w f u l  a c t s ,  M asses  P u b l i s h i n g  Company v .
P a t t e n ,  244 F e d .  533 ( 1 9 1 7 ) ;  (2 )  When s u c h  w ords  h av e  an i n -  
d i r e c t  o r  r e m o te  t e n d e n c y  t o  c a u s e  such  u n l a w f u l  a c t s .  P i e r c e  
V .  U n i t e d  S t a t e s , 252 U .S .  239 ( 19 2 0 ) ,  G i t  low v .  New Yorg% 
s u p r a ;  ( 3 )  When t h e r e  i s  a  " c l e a r  and p r e s e n t  d a n g e r "  t h a t  
t h e  words  u sed  w i l l  c a u s e  s u c h  u n l a w f u l  a c t s ,  S c h e n c k  v .  U n i t e d  
S t a t e s ,  s u p r a .  O f .  "Use o f  T a x a t i o n  and L i c e n s i n g  i n  S u p p r e s 
s i o n  o f  F reedom  o f  R e l i g i o n  and t h e  P r e s s , "  p p .  I 68 - I 7 5 .

^ ^ o  l i s t  b u t  a  few  c a s e s ,  o r i g i n a l l y  t h e  t a x i n g  power  
c o u l d  b e  u s e d .  V e a z i e  B an k  v .  F e n n o , 8 W a l l .  533 ( 1 8 5 9 ) ,  McCray 
V .  U n i t e d  S t a t e s  195 Ü .S .  27 (1 904)  ; b u t  i n  B a i l e y  v .  D r e x e T ""̂  
F u r n i t u r e  company,  259 U .S .  20 ( 1 9 2 2 ) ,  t h e  power  was d e n i e d .  I n  
U n i t e d  g r a t e s  v .  B u t l e r ,  297 U .S .  1 ( 1 9 3 6 ) ,  t h e  C o u r t  a p p e a r s  
t o  h a v e  a p p ro v e d  a  l i m i t e d  u s e  o f  t h e  t a x i n g  power  f o r  p o l i c e  
pow er  p u r p o s e s .
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The t y p e  o f  p e d d l i n g  l i c e n s e  i n v o l v e d  i n  t h e  

i n s t a n t  c a s e  u s u a l l y  s e r v e s  a d u a l  p u r p o s e :  t o  
r a i s e  r e v e n u e ,  and t o  p r o t e c t  l o c a l  b u s i n e s s e s  
f rom  o u t s i d e  c o m p e t i t i o n .  S i n c e  t h e  a c t i v i t i e s  
h e r e  i n d u l g e d  i n  do n o t  p e r t a i n  t o  t h e  l a t t e r ,  t h e  
r e q u i r e m e n t  o f  l i c e n s e  f e e s  seems j u s t i f i a b l e  o n ly  
as  a means of  f u l f i l l i n g  f i s c a l  needs.45

Mr. J u s t i c e  S t o n e ' s  d i s s e n t  was b a s e d  i n  p a r t ,  a g a i n s t  t h i s  

r e a s o n i n g .  The o r d i n a n c e  was i n v a l i d  w h e t h e r  t h e  t a x  r e q u i r e d  

was f o r  t h e  p u r p o s e  o f  m e e t i n g  f i s c a l  n e ed s  o r  r e g u l a t i n g  

p e d d l i n g  a c t i v i t i e s .  In  t h e  i n s t a n t  c a s e  t h e r e  was no need 

f o r  t h e  f o r m e r  and no j u s t i f i c a t i o n  f o r  t h e  l a t t e r .  I n  a 

s e p a r a t e  d i s s e n t i n g  o p i n i o n  Mr. J u s t i c e  Murphy w en t  f u r t h e r  

on t h i s  p a r t i c u l a r  i s s u e  f o r  he  s a i d :

The t a x e s  h e r e  i n v o l v e d  a r e  o s t e n s i b l y  f o r  r e v e n u e  
p u r p o s e s ;  t h e y  a r e  n o t  r e g u l a t o r y  f e e s .  R e s p o n d e n t s  
do n o t  show t h a t  t h e  i n s t a n t  a c t i v i t i e s  o f  J e h o v a h ' s  
W i t n e s s e s  c r e a t e  s p e c i a l  p ro b le m s  c a u s i n g  a d r a i n  on 
t h e  m u n i c i p a l  c o f f e r s ,  o r  t h a t  t h e s e  t a x e s  a r e  com
m e n s u r a t e  w i t h  any e x p e n s e s  e n t a i l e d  by t h e  p r e s e n c e  
of  t h e  W i t n e s s e s . 46

" i t  l e n d s  no s u p p o r t , "  s a i d  S t o n e ,  " t o  t h e  p r e s e n t  t a x  

t o  i n s i s t  t h a t  i t s  r e s t r a i n t  on f r e e  s p e e c h  and r e l i g i o n  i s  

n o n - d i s c r i m i n a t o r y . " 4 ?  He t h e n  p r o c e e d e d  t o  d i f f e r e n t i a t e  

c e r t a i n  r i g h t s  and f r e e d o m s  and r e c o r d e d  in  h i s  d i s s e n t  t h e

45„
F reedom  o f  R e l i g i o n  — R i g h t  t o  Impose  a  L i c e n s e  T a x  

Upon D i s s e m i n a t i o n  o f  R e l i g i o u s  L i t e r a t u r e , "  Colum bia  Law R e -  
v i e w , X L I I  ( S e p t . ,  1 9 4 2 ) ,  p .  1 201 .

46
J o n e s  V,  O p e l i k a , p .  6 2 0 .

47 Ib id ., p. 608,
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m o s t  o f t - q u o t e d  p a s s a g e  f rom  t h e  c a s e .

The F i r s t  Amendment i s  n o t  c o n f i n e d  t o  s a f e g u a r d 
i n g  f r e e d o m  o f  s p e e c h  and f r e e d o m  o f  r e l i g i o n  a g a i n s t  
d i s c r i m i n a t o r y  a t t e m p t s  t o  w ipe  th e m  o u t .  On t h e  c o n 
t r a r y ,  t h e  C o n s t i t u t i o n ,  by  v i r t u e  o f  t h e  F i r s t  and 
t h e  F o u r t e e n t h  Amendments,  h a s  p u t  t h o s e  f r e e d o m s  i n  
a PREFERRED POSITION. . • . T h e i r  commands. .  . e x t e n d  
a t  l e a s t  t o  e v e r y  fo rm  o f  t a x a t i o n  w h i c h ,  b e c a u s e  i t  
i s  a c o n d i t i o n  o f  t h e  e x e r c i s e  o f  t h e  p r i v i l e g e , . i s  
c a p a b l e  o f  b e i n g  u s ed  t o  c o n t r o l  o r  s u p p r e s s  i t . ^

S t o n e  f e l t  t h a t  i f  t h e  p e t i t i o n e r s '  a c t i v i t i e s  w e re  t a x a b l e

a t  a l l  — and he was n o t  w i l l i n g  t o  g r a n t  t h i s  —  t h e n  t h e y  

would b e  t a x a b l e  on t h e  f u n d s  s o l i c i t e d .  B u t  t h e r e  was no 

p r o f i t  f o r  one t h i n g ,  and more i m p o r t a n t ,  t h e  s o l i c i t a t i o n  

o f  f u n d s  was f o r  r e l i g i o u s  p u r p o s e s ,  "and t h e  p r e s e n t  t a x e s  

a r e  i n  no way gauged  t o  t h e  r e c e i p t s . "^9  To S t o n e ,  i t  was

. . . f a i r l y  o b v io u s  t h a t  i f  t h e  p r e s e n t  t a x e s ,  l a i d  
i n  s m a l l  c o m m u n i t i e s  upon p e r i p a t e t i c  r e l i g i o u s  p r o p 
a g a n d i s t s  a r e  t o  be  s u s t a i n e d ,  a  way h a s  b e e n  found  
f o r  t h e  e f f e c t i v e  s u p p r e s s i o n  o f  s p e e c h  and p r e s s  
and r e l i g i o n  d e s p i t e  c o n s t i t u t i o n a l  g u a r a n t e e s .  . . .

I n  i t s  p o t e n c y  a s  a p r i o r  r e s t r a i n t  on p u b l i c a t i o n ,  
t h e  f l a t  l i c e n s e  t a x  f a l l s  s h o r t  o n ly  o f  o u t r i g h t  
c e n s o r s h i p  o r  s u p p r e s s i o n . 50

Mr. J u s t i c e  R e e d ' s  s t a t e m e n t ,  " i t  i s  enough  t h a t  money i s  e a r n 

ed f ro m  t h e  s a l e  o f  a r t i c l e s , "51 o f  n e c e s s i t y  d i s t i n g u i s h e d  

b e tw e en  t a x e s  on t h e  f r e e  d i s t r i b u t i o n  o r  t h e  s a l e  o f  l i t e r 

a t u r e  a t  c o s t ,  and t h o s e  on i t s  s a l e  a t  a p r o f i t .

^ I b i d . I t a l i c s  s u p p l i e d .

^9 i b i d . ,  p .  609 .

^ ° I b i d . ,  p p .  61 0 - 6 1 1 .

5 1 lb id ., pp. 596-597.



l 4 l
T h i s  d i s t i n c t i o n  would  seem a t  f i r s t  s i g h t  a p r o p e r  
o n e ,  f o r  i f  money i s  e a r n e d ,  t a x e s  can  be  p a i d  w i t h  
e a r n i n g s .  F reed o m  o f  t h e  p r e s s  w i l l  n o t  be  j e o p a r d 
i z e d ,  n o r  w i l l  anjrone be  d e p r i v e d  o f  i t s  en jo y m e n t  
b e c a u s e  o f  h i s  econom ic  p o s i t i o n .  B u t  t h e  d i f f i c u l t y  
i s  t h a t  a l l  t a x e s  a r e  n o t  a l i k e .  The a rgum ent  a p p l i e s  
o n ly  t o  t a x e s  m easu red  by n e t  in c o m e .  P l a t  t a x e s  
s u c h  a s  t h o s e  i n  t h e  p r e s e n t  c a s e ,  and t a x e s  m easu red  
by g r o s s  income may o b s t r u c t  t h e  a c t i v i t i e s  of  t h e  
p r e s s  and so r e s t r i c t  i t s  f r e e d o m .  . .52

B e c a u s e  t h e  J e h o v a h ' s  W i t n e s s e s  a r e  a r e l i g i o u s  g r o u p  and t h e r e  

i s  no  p r o f i t - m a k i n g  m o t iv e  i n  t h e i r  d i s t r i b u t i o n  o f  l i t e r a t u r e ,  

" t h e  f a l l a c y  o f  t h e  m a j o r i t y  o p i n i o n  seems t o  r e s t  i n  i t s  v iew 

t h a t  t h e  J e h o v a h ' s  W i t n e s s e s  a c t i v i t i e s  had  a co m m erc ia l  mo

t i v e .  "53 F o r  p u r e l y  e v a n g e l i s t i c  p u r p o s e s ,  t h e  l i t e r a t u r e  was 

c o n c e d e d l y  d i s t r i b u t e d  a t  a l o s s ,  " s o  t h a t  t h e  d e c i s i o n  would 

seem t o  r e a c h  t h e  r e s u l t  o f  l i m i t i n g  t h e  f ree d o m s  o f  p r e s s  and 

r e l i g i o n  e x c l u s i v e l y  t o  t h o s e  who can a f f o r d  t o  p u b l i s h  and 

c i r c u l a t e  p r i n t e d  m a t t e r  w i t h o u t  c h a r g e . "54  By p r o p e r  d e f i n i 

t i o n :

,  . . J e h o v a h ' s  W i t n e s s e s  a r e  no more p e d d l e r s  t h a n  t h e  
o r d i n a r y  m i n i s t e r  who p r e a c h e s  a se rm on f ro m  t h e  p u l p i t  
and p a s s e s  t h e  c o l l e c t i o n  p l a t e .  W i th o u t  p r o c u re m e n t  
o f  money i n  a  n o n - p r o f i t  ex change  f o r  t h e i r  p a m p h le t s  
i t  i s  d o u b t f u l  w h e t h e r  t h e  W i t n e s s e s  c o u ld  c o n t i n u e  
t o  s p r e a d  t h e i r  r e l i g i o u s  i d e a s .  . . .55

52y a l e  Law J o u r n a l , L I I  p .  173 .

5 5"preedom  o f  S p e e c h ,  P r e s s  and R e l i g i o n  — A p p l i c a t i o n  
o f  L i c e n s e  Tax  f o r  D i s t r i b u t i o n  o f  R e l i g i o u s  L i t e r a t u r e , "  
M in n e s o ta  Law Review XXVIII ( D e c . ,  1 9 4 2 ) ,  p .  9 2 .

54 i b i d .

5 5 y i r g i n i a  Law R e v ie w ,  XXIX p .  340 .
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The s e p a r a t e  d i s s e n t i n g  o p i n i o n  o f  Mr. J u s t i c e  Murphy 

d e a l t  m a i n l y  w i t h  t h e  h i s t o r i c  i m p o r t a n c e  o f  p e r m i t t i n g  f r e e  

d i s s e m i n a t i o n  o f  i d e a s  e s p e c i a l l y  when t h e  i d e a s  a r e  b e i n g  

p r o p a g a t e d  by r e l i g i o u s  z e a l o t s »  He p o i n t e d  o u t  r e p e a t e d l y  

t h a t  t h e  p e t i t i o n e r s  were  m i n i s t e r s  o f  t h e  g o s p e l  and "were 

e v a n g e l i z i n g  t h e i r  f a i t h  as  t h e y  saw i t . "56 C e r t a i n l y  t h e r e  

was no s u g g e s t i o n  o r  i n t i m a t i o n  w h a t s o e v e r  t h a t  " i n  any o f  

t h e s e  t h r e e  c a s e s  p e t i t i o n e r s  were  p e r p e t r a t i n g  a f r a u d ,  t h a t  

t h e y  w ere  d em ean ing  t h e m s e l v e s  i n  an o b n o x io u s  m a n n e r . "57 

R e l y i n g  on t h e  L o v e l l  and S c h n e i d e r  c a s e s ,  Murphy f e l t  t h a t  

i f  t h e  d i s t r i b u t i o n  o f  p am p h le t s  f rom h o u s e - t o - h o u s e  f o r  n o n 

c o m m e rc ia l  p u r p o s e s  i s  p r o t e c t e d  f rom p r i o r  r e s t r a i n t  o r  

c e n s o r s h i p ,  " s o  s h o u l d  i t  be p r o t e c t e d  f rom  t h e  b u r d e n  o f  

t a x a t i o n . W i t h  S t o n e ,  he a c t u a l l y  f e l t  t h a t  t h e  amount o f  

t a x  imposed  by t h e  o r d in a n c e s  in  q u e s t i o n  was b u rd e n so m e .  

S i n c e  t h e  o p i n i o n  o f  t h e  C o u r t  h e l d  a l l  t h e  t a x e s  a s  " s u b s t a n 

t i a l , "  i t  l e d  t o  one c o n c l u s i o n ;  " t h a t  t h e y  p r o h i b i t  o r  

s e r i o u s l y  h i n d e r  t h e  d i s t r i b u t i o n  o f  p e t i t i o n e r s '  r e l i g i o u s  

l i t e r a t u r e . " 5 9  The main  i s s u e  w a s ,  h o w e v e r ,  " w h a t e v e r  t h e  

am ount ,  t h e  t a x e s  a r e  i n  r e a l i t y  t a x e s  upon t h e  d i s s e m i n a t i o n

56j o n e s  v .  O p e l i k a , p.  6 l 2 .

5 7 1 b i d . ,  p .  6 1 3 . E s s e n t i a l l y  t h e  same a rg u m en t  was a d 
vanced  i n  I n d i a n a  Law J o u r n a l ,  XVII  p .  557 .

58i b i d . ,  p .  6 1 5 .

5 9 i b i d .
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o f  r e l i g i o u s  i d e a s .  . . .The p e t i t i o n e r s  s h o u ld  n o t  be  s u b j e c t  

t o  su ch  t r i b u t e . " G o

E a r l y  Am er ican  h i s t o r y ,  Murphy n o t e d ,  r e c o r d s  t h e  h a r s h  

t r e a t m e n t  o f  r e l i g i o u s  d i s s i d e n t s .  The C o n s t i t u t i o n  was i n 

s t i t u t e d  t o  g u a r a n t e e  t h e  d i s s e n t e r s  f r e e d o m  f rom  s u p p r e s s i o n  

by t h e  m a j o r i t y  a s  w e l l  as  by g o v e r n m e n t a l  a u t h o r i t y .  The 

J e h o v a h ’ s W i t n e s s e s  w ere  no more t h a n  a new s e c t  o f  i t i n e r a n t  

z e a l o t s  whose r i g h t  t o  engage  in  n o n - c o m m e r c i a l  a c t i v i t i e s  was 

b e i n g  s e r i o u s l y  h i n d e r e d  by o n e r o u s  t a x e s .  Then Murphy t o o ,  

made h i s  l i t e r a r y  c o n t r i b u t i o n  t o  t h e  h a l l  o f  c o n s t i t u t i o n a l  

q u o t a t i o n s .

I f  t h i s  C o u r t  i s  t o  e r r  i n  e v a l u a t i n g  c l a i m s  t h a t
f reed o m  of s p e e c h ,  f r e e d o m  of  t h e  p r e s s ,  and f r e e 
dom o f  r e l i g i o n  have  been  i n v a d e d ,  f a r  b e t t e r  t h a t  
i t  e r r  i n  b e i n g  o v e r p r o t e c t i v e  o f  t h e s e  p r e c i o u s
r i g h t s . G l

T h i s  s t a t e m e n t  was g i v e n  p u b l i c  e n d o r s e m e n t  by s e v e r a l  w r i t e r s .  

One of  them s a i d ,  " ^ e  a r e /  i n  f u l l  c o n c u r r e n c e  w i t h  J u s t i c e

M urphy’s m a s t e r l y  summation o f  t h e  b a s i c  i s s u e  and t h e  r e s p o n 

s i b i l i t y  o f  t h e  b r e t h r e n .

The most  n o t a b l e  f e a t u r e  o f  t h e  o t h e r  d i s s e n t i n g  o p i n i o n  

by J u s t i c e  B l a c k  and D ouglas  c o n c u r r e d  i n  by J u s t i c e  Murphy, was 

t h e i r  " r e g r e t "  o v e r  t h e  Go b i t i s  d e c i s i o n  ( d i s c u s s e d  b e l o w ) .

60i b i d . ,  p .  6 1 6 .

Gll b i d . ,  p .  6 2 3 .

G ^Arthur  K ro ck ,  " M i n o r i t i e s  R i g h t s  i n  t h e  Supreme C o u r t , "  
New York Times ( J u n e  11 ,  1 9 4 2 ) ,  p .  21 .
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O t h e r  t h a n  e x p l o i t i n g  t h e  o p p o r t u n i t y  t o  r e c o r d  t h e i r  a p o l o g i e s .  

B l a c k  and D o u g la s  r e g i s t e r e d  t h e i r  d i s s e n t  i n  t h e  i n s t a n t  c a s e  

on t h e  g round  t h a t  t h e  C o u r t  s a n c t i o n e d  "a  d e v i c e  w h ic h ,  . .

s u p p r e s s e s  o r  t e n d s  t o  s u p p r e s s  t h e  f r e e  e x e r c i s e  o f  r e l i g i o n

a s  p r a c t i c e d  by a m i n o r i t y  g r o u p , M r ,  J u s t i c e  D o u g l a s ,  

some y e a r s  l a t e r  w r o t e  t h a t  t h e  r e l i g i o u s  f r e e d o m  w h ic h  t h e  

F i r s t  Amendment p r o t e c t s  h a s  many f a c e t s .  I n  a l l ,  t h e  J u s t i c e  

l i s t e d  t w e l v e .  The f o l l o w i n g  two a r e  m os t  p e r t i n e n t :

9 .  R e l i g i o u s  l i b e r t y  i n c l u d e s  n o t  o n ly  t h e  c o n v e n 
t i o n a l  m e thods  o f  w o r s h i p  b u t  t h e  u n o r t h o d o x  a s  
w e l l ,  s u ch  a s  d i s t r i b u t i n g  r e l i g i o u s  l i t e r a t u r e  
f rom  d o o r  t o  d o o r ,

10 ,  No l i c e n s e  may be  e x a c t e d  by t h e  s t a t e  f o r  t h e
p e r fo r m a n c e  o f  any r e l i g i o u s  e x e r c i s e  n o r  a t a x
imposed on i t , ^4

P u b l i c  r e a c t i o n  t o  t h e  O p e l i k a  d e c i s i o n  was a s  im m ed ia te  

a s  i t  was  i n t e n s e l y  o n e - s i d e d .  U n l i k e  G o b i t i s  h o w e v e r ,  t h e  

r e a c t i o n  t o  t h e  O p e l i k a  c a s e  was a l m o s t  c o m p l e t e l y  f ro m  t h e  

p r e s s  and w r i t e r s  i n  g e n e r a l ,  "The m a j o r i t y  o f  t h e  e d i t o r i a l s  

e x p r e s s e d  d i s s a t i s f a c t i o n  w i t h  t h e  r e s u l t s  r e a c h e d . "^5

The O p e l i k a  d e c i s i o n  - -  so  c a l l e d  a f t e r  t h e  town 
i n  Alabama w h ich  was t h e  f i r s t  o f  a g r o u p  o f  t h r e e  
m u n i c i p a l i t i e s  t o  a p p l y ; p e d d l e r ' s  l i c e n s i n g  r e 
q u i r e m e n t s  t o  t h e  d i s t r i b u t i o n  o f  r e l i g i o u s  l e a f 
l e t s  by t h e  J e h o v a h ' s  W i t n e s s e s  — had b e e n

6 3 j o n e s  v ,  O p e l i k a , p .  6 2 3 ,

^ ^ w i l l i a m  0 ,  D o u g la s  The R i g h t  o f  t h e  P e o p l e  (New Y o rk :  
D o u b le d a y  and Company I n c ç ,  1 9 5 # ) , P .  T39 .

GSRotnem, A ,P .S ,R ,,  XXXVI p , IO66,
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condemned i n  t h e  p r e s s  a l m o s t  w i t h o u t  e x c e p t i o n  a s  
a v i o l a t i o n  o f  c o n s t i t u t i o n a l  g u a r a n t e e s  o f  f r e e d o m  
o f  r e l i g i o n ,  o f  s p e e c h  and o f  t h e  p r e s s . 66

The p r e s s  r e p o r t s  and t h e  a r t i c l e s  i n  p e r i o d i c a l s  and J o u r n a l s  

f o r s o o k  s t r a i g h t - r e p o r t i n g  and engaged  more t h a n  e v e r  i n  e d 

i t o r i a l i z i n g ,  N ev e r  were  t h e r e  so  many o u t s p o k e n  cham pions  

o f  c o n s t i t u t i o n a l  r i g h t s .  I t  was h e a r t e n i n g  t o  n o t e  t h a t  t h e r e  

w e re  so  many d e f e n d e r s  o f  su c h  an u n p o p u l a r  s e c t  a s  t h e  J e 

h o v a h ' s  W i t n e s s e s . The g e n e r a l  a t t a c k  a g a i n s t  t h e  C o u r t  was 

b l u n t  a s  i t  was s u b t l e :

As Thomas Reed P o w e l l  i n t o n e d  s o le m n ly  t o  us  
one day i n  L a n g d e l l  H a l l  a t  H a rv a rd  a f t e r  a 1939 
d e c i s i o n  had  i n v a l i d a t e d  a c o n s i d e r a b l e  p o r t i o n  o f  
h i s  c o u r s e  i n  C o n s t i t u t i o n a l  Law: 'The C o u r t  g i v e t h  
and t h e  C o u r t  t a k e t h  away; b l e s s e d  be  t h e  name o f
t h e  C o u r t . ' 6 8

The i n d i g n a t i o n  e x p r e s s e d  by t h e  p u b l i c  a g a i n s t  t h e  

O p e l i k a  d e c i s i o n  n o t  u n l i k e  t h e  d i s s e n t i n g  o p i n i o n s ,  f e l l  g e n 

e r a l l y  i n t o  two a r e a s ,  ( l )  S u p p r e s s i o n  o f  s p e e c h  and p r e s s  by 

a l i c e n s e  t a x ,  a n d ,  ( 2 ) t h e  pow er  o f  u n c o n t r o l l e d  r e v o c a t i o n  

i n  a c o m m is s io n .  Under  t h e  f i r s t  p o i n t ,  t h e  C o u r t  h a s  h e l d

66 l r v i n g  D i l l a r d ,  " S a l u t e  t o  t h e  Supreme C o u r t , "  New 
R e p u b l i c  C V II I  (March 1 ,  1 9 4 3 ) ,  p .  2 7 6 . S ee  a l s o :  "ConsïïT^ 
t u t i o n a l i t y  o f  an O r d i n a n c e  R e q u i r i n g  P e o p le  D i s s e m i n a t i n g  
and S e l l i n g  R e l i g i o u s  P a m p h le t s  t o  Pay a L i c e n s e  F e e , "  
U n i v e r s i t y  o f  P e n n s y l v a n i a  Law Review XCI ( A u g . ,  1 9 4 2 ) ,  pp .  
7 5 - 7 8 ;  "Onimous D e c i s i o n , ^  T im e , XX3(IX ( J u n e  2 2 , 1 9 4 2 ) ,  p p .  
5 5 - 5 6 ; and M o ley ,  "The B o o t  i s  on t h e  O th e r  L e g , " p .  6 8 .

^'Tpotnem, A . P . S . R . ,  XXXVI p .  IO6 6 .

^®Quoted in  D i l l a r d ,  New R e p u b lic , C V III, p . 2 7 6 .



p r e v i o u s l y ^ 9  a l i c e n s i n g  s t a t u t e  w h ich  i s  a l a w f u l  e x e r c i s e  

o f  r e g u l a t o r y  p o w e rs  may n o t  be  a t t a c k e d  i n  a n t i c i p a t i o n  o f  

i t s  i m p r o p e r  a d m i n i s t r a t i o n .  "B u t  when a s t a t u t e  i s  i n v a l i d  

on i t s  f a c e ,  t h i s  r u l e  f o r  o b v io u s  r e a s o n s  does  n o t  a p p l y . " 7 0  

The c o n t e n t i o n  o f  t h e  m a j o r i t y  was t h a t  t h e  o r d i n a n c e  imposed  

m e r e l y  a f e e .  The p u b l i c a t i o n  o r  c i r c u l a t i o n ,  f o r  r e l i g i o u s  

p u r p o s e s  o r  o t h e r w i s e ,  o f  n e w s p a p e r s ,  p a m p h l e t s ,  p e r i o d i c a l s  

and o t h e r  v e h i d l e s  o f  i n f o r m a t i o n  and o p i n i o n ,  " i s  p l a i n l y  n o t  

immune f ro m  o r d i n a r y  t a x e s  f o r  t h e  s u p p o r t  o f  t h e  g o v e r n m e n t . " 7 1  

However ,  t h e  o p p o s i t i o n  f e l t  t h a t  " t h e  f e e  i n  q u e s t i o n  was n o t  

o f  t h a t  c h a r a c t e r .  The l i c e n s e  imposed f l a t  f e e s  p a y a b l e  i n  

a d v a n c e .  . . .To  impose a  l i c e n s e  f e e  upon t h e  d i s s e m i n a t i o n  

o f  i n f o r m a t i o n  i s  n e i t h e r  s o c i a l l y  n e c e s s a r y  n o r  d e s i r a b l e . " 7 2  

The r e s u l t  o f  t h e  H am il ton  and G o b i t i s  c a s e s  t o  which  t h e  

m a j o r i t y  made s e v e r a l  r e f e r e n c e s  was q u e s t i o n a b l e  i n  t e r m s  o f  

t h e  v a l i d i t y  o f  t h e  p r e s e n t  l i c e n s i n g  o r d i n a n c e s .  B l a c k  and 

D o u g la s  f e l t  one wrong s t e p  was b e i n g  f o l l o w e d  by a n o t h e r .

O t h e r s  w ere  w i l l i n g  t o  g r a n t  t h a t  w h i l e  t h e  H a m i l to n  and G o b i t i s  

c a s e s  c o u ld  p e r h a p s  be d e f e n d e d ,  t h e  O p e l i k a  d e c i s i o n  was q u i t e

69S m i th  V. Cahoon,  L o v e l l  v ,  G r i f f i n ,  T h o r n h i l l  v .  
A labam a, s u p r a  ; and l»eho"n v .  A t l a n t a ,  242 U .S .  53 ( I 9 l 6 ) .

7 0 y a le  Law J o u r n a l , LI  I  p .  171 .

73-i b i d . ,  p .  172.

7 2 " c i v i l  L i b e r t i e s  — Freed o m  o f  R e l i g i o n ,  P r e s s  and 
S p e e c h  — L i c e n s i n g  O r d i n a n c e s , "  G eorge  W ash in g to n  Law Rev iew  
X I  ( D e c . ,  1 9 4 2 ) ,  p .  116.
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d i f f e r e n t .

, , . f o r  J o n e s  v .  O p e l i k a  t h e r e  i s  n o t h i n g  t o  be  
s a i d .  T h e r e  was n o t h i n g  t o  b e  b a l a n c e d  a g a i n s t  
t h e  f r e e d o m  e x c e p t  t h e  t a x  r e v e n u e ,  w h ic h ,  even  
i f  i t  w e re  a p r o p e r  o b j e c t  t o  be  p l a c e d  i n  t h e  
s c a l e s ,  was h e r e  n o n - e x i s t e n t ,  b e c a u s e  t h e  t a x e s  
w ere  g r e a t e r  t h a n  c o u l d  h a v e  b e en  p a i d . 73

Under  t h e  se co n d  p o i n t ,  "The a r b i t r a r y  r e v o c a t i o n  f e a t u r e  o f  

t h e  O p e l i k a  o r d i n a n c e ,  t h e  m a j o r i t y  h e l d ,  was n o t  an  i s s u e  

b e c a u s e  t h e r e  had b e e n  no r e v o c a t i o n . "7^  But w i t h  t h i s  r e a s o n 

i n g  n e i t h e r  t h e  d i s s e n t i n g  J u s t i c e s  n o r  t h e  p u b l i c  i n  g e n e r a l  

went  a l o n g .

P r e v i o u s  d e c i s i o n s  h a v e  h e l d  t h a t  u n l i m i t e d  d i s 
c r e t i o n  v e s t e d  i n  an o f f i c i a l  ag ency  t o  g r a n t  o r  r e 
f u s e  l i c e n s e s  o f  t h i s  k i n d  r e n d e r s  t h e  o r d i n a n c e  u n 
c o n s t i t u t i o n a l  / L o v e l l ,  C a n t w e l l  and Cox c a s e s  c i t e d  
h e r e / .  I n  d e c l i n i n g  t o  r e v i e w  t h e  c o n v e r s e  q u e s t i o n  
o f  a d m i n i s t r a t i v e  d i s c r e t i o n  t o  r e v o k e  l i c e n s e s ,  b è ^  
c a u s e  p e t i t i o n e r  had  n o t  a p p l i e d  f o r  a l i c e n s e ,  t h e  
C o u r t  f o l l o w s  t h e  r u l i n g s  i n  o r d i n a r y  l i c e n s e  c a s e s ,  
b u t  i s  i n c o n s i s t e n t  w i t h  t h o s e  i n v o l v i n g  c i v i l  l i b 
e r t i e s  where  no l i c e n s e  was r e q u i r e d  t o  be s o u g h t  t o  
r a i s e  t h e  i s s u e  o f  c o n s t i t u t i o n a l i t y .  I t  would  seem 
t h a t  t h e  d e c i s i o n  i s  wrong  i n  t h i s  r e s p e c t ,  s i n c e  
t h e  power t o  r e v o k e  a l i c e n s e  a p p e a r s  as  g r e a t  a  
t h r e a t  o f  c e n s o r s h i p  a s  t h e  power  t o  deny one i n  t h e  
f i r s t  i n s t a n c e . 75

Narrowed down t o  a g e n e r a l  p r o p o s i t i o n ,  t h e  c r i t i c i s m  

a g a i n s t  t h e  m a j o r i t y  o p i n i o n  c e n t e r e d  on t h e  u n r e a s o n a b l e  e x 

t e n t  t o  w h ich  t h e  C o u r t  had  gone  i n  r e s t r i c t i n g  c i v i l  l i b e r t i e s .

? 3 & r e e n , W ash in g to n  U n i v e r s i t y  Law Q u a r t e r l y , XXVII p .  525, 

7 ^ C h ic a g o - Kent Law R e v ie w , XX p .  351 .

7 5 ço iu m b ia  Law R e v ie w ,  X L II  p p .  1200-1201 .
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"The p r i n c i p l e  c a s e  i n d i c a t e s  a t e n d e n c y ,  , . . t o  p u l l  c i v i l  

r i g h t s  more  i n t o  l i n e  w i t h  econom ic  r i g h t s  by  a p p l y i n g  a 

p r e s u m p t i o n  i n  f a v o r  o f  l e g i s l a t i o n .  . . " T ô  B ecause  t h e  C o u r t  

i n  t h e  i n s t a n t  c a s e  was w i l l i n g  t o  r e g u l a t e  n o n -c o m m e rc ia l  

a c t i v i t y  by  b r i n g i n g  i t  u n d e r  t h e  s c o p e  o f  com m erc ia l  t a x i n g  

m e a s u r e s ,  " t h i s  s p e l l s  a s i g n i f i c a n t  w e a k e n in g  o f  t h e  p r o t e c 

t i o n  p r e v i o u s l y  a c c o r d e d  c i v i l  l i b e r t i e s . E v e n  among t h o s e  

who l o o k  upon t h e  J e h o v a h ' s  W i t n e s s e s  w i t h  co n tem p t  and d e r i 

s i o n  h a v e  n o t e d ,  a l t h o u g h  t h e y  r e s o r t  " t o  t h e  c o n t e m p t i b l e  

d e v i c e  o f  a r o u s i n g  p r e j u d i c e  a g a i n s t  o t h e r  r e c o g n i z e d  r e l i g i o u s  

d e n o m in a t io n s , " ' ^ ®  i t  m us t  be  a d m i t t e d  t h a t  i n  t h e  O p e l i k a  

d e c i s i o n ,  " t h e  C o u r t  h a s  c o n c e iv e d  a d a n g e r o u s  v e h i c l e  t h a t  

m ig h t  be  u s e d  t o  d e s t r o y  f r e e d o m  o f  w o r s h i p .

The O p e l i k a  d e c i s i o n ,  a s  would  be  e x p e c t e d ,  e n d o r s e d  

and a u t h o r i z e d  m u n i c i p a l i t i e s  t o  i n v o k e  l i c e n s i n g  o r d i n a n c e s  

upon d i s t r i b u t o r  o f  r e l i g i o u s  l i t e r a t u r e ,  n am e ly ,  t h e  J e h o v a h ' s  

W i t n e s s e s .  I m m e d i a t e l y  t h e r e  f o l l o w e d  a f l o o d  o f  s u i t s  and 

c h a l l e n g e s  b e f o r e  t h e  C o u r t s .  The W i t n e s s e s  t h e m s e l v e s  aw are  

o f  t h e  d o c t r i n e  o f  r e a s o n a b l e  d o u b t  i n h e r e n t  i n  a l l  s p l i t  

d e c i s i o n s  i n t e n s i f i e d  t h e i r  c am p a ig n .  J o n e s  v .  O p e l i k a  was

^®"Due P r o c e s s  — Freedom  o f  E x p r e s s i o n  i n  Non-commer
c i a l  P u b l i c a t i o n s , "  M ic h ig a n  Law Rev iew  XLI ( O c t . ,  1 9 4 2 ) ,  p .  
3 2 4 .

^ ^ I b i d . ,  p .  3 2 5 .

7^®Miner, C h i c a g o - Kent  Law R e v ie w , XXI p .  157.

? 9 l b i d . ,  p .  1 6 9 .



fin '̂*9a p p e a l e d  f o r  a r e h e a r i n g .  ^  T h i s  t i m e  Mr,  J u s t i c e  D o u g la s  

d e l i v e r e d  t h e  p e r  c u r i a m  d e c i s i o n  r e v e r s i n g  t h e  ju d g m en ts  o f  

t h e  s t a t e  c o u r t s  on t h e  b a s i s  o f  t h e  d e c i s i o n  r e a c h e d  in
On

Murdock v ,  P e n n s y l v a n i a  on t h e  same d a y .  What t h e  B a r n e t t e
f t?c a s e  was t o  t h e  G o b i t i s  c a s e ,  t h e  Murdock c a s e  was t o  

O p e l i k a , Even t h e  J u s t i c e s  d i v i d e d  i d e n t i c a l l y  i n  b o t h  t h e  

B a r n e t t e  and Murdock c a s e s  f rom  t h e i r  p r e v i o u s  c o u n t e r p a r t s .

In  o v e r t u r n i n g  a p r e v i o u s  d e c i s i o n ,  no d o u b t  t h e  Murdock 

c a s e  was s i g n i f i c a n t ;  b u t  n o t  t o  t h e  e x t e n t  t h a t  some have  

p r e m a t u r e l y  p o i n t e d  o u t .

T h i s  g e n e r a t i o n  h a s  s e e n  no c o m p a ra b le  r e v e r s a l  
, . , .Even t h e  h i s t o r i c  s w i t c h  o f  t h e  C o u r t  on 
s t a t e  minimum-wage laws i n  t h e  m i d s t  o f  t h e  b a t t l e  
o v e r  t h e  P r e s i d e n t ' s  i l l - s t a r r e d  Supreme C o u r t  e n 
l a r g e m e n t  b i l l  i s  n o t  c o m p a r a b l e , °3

SOReargument was a d m i t t e d  March 1 0 ,  1 943 ,  and t h e  d e c i 
s i o n  was r e a c h e d  on May 3,  1943.  319 U . S .  103.  B r i e f s  o f  
a m i c i  c u r i a e  w ere  f i l e d  by t h e  American  C i v i l  L i b e r t i e s  Union 
and t h e  G e n e r a l  C o n f e r e n c e  o f  S e v e n th -D a y  A d v e n t i s t s  i n  s u p 
p o r t  o f  a r e h e a r i n g  and u r g i n g  r e v e r s a l ,

®^319 U .S .  105 ( 1943) ,  T h i s  c a s e  was h e a r d  and d e c i d e d  
t o g e t h e r  w i t h  s e v e n  o t h e r  c a s e s ,  e a c h  one a r i s i n g  f rom  t h e  
same m u n i c i p a l i t y .  P e r i s i c h  v .  P e n n s y l v a n i a  ( C i t y  o f  J e a n n e t t e ) ;  
S e d e r s  v .  P e n n s y l v a n i a  ( C i t y  o f  J e a n n e t t e ) ;  Mowder v .  P en n sy l v a 
n i a  ( c i t y  o f  J e a n n e t t e ) ;  Lamborn v .  P e n n s y l v a n i a  ( C i t y  of  
J e a n n e t t e ) ; M a l t e s e s  v .  P e n n s y l v a n i a  ( C i t y  o f  J e a n n e t t e ) ;  A n as 
t a s i a  T z a n e s  v ,  P e n n s y l v a n i a  ( C i t y  o f  J e a n n e t t e ) ;  and E l l a l n e  
T z a n e s  v .  P e n n s y l v a n i a  ( C i t y  o f  J e a n n e t t e ) ,

® ^D iscu ssed  i n  C h a p t e r  V I I .

®3"A bout-Face  t o  F r e e d o m , ” New R e p u b l i c  CV II I  (May, 24 ,  
1 9 4 3 ) ,  p .  6 9 3 . The c a s e s  r e f e r r e d  t o  h e r e  a r e  o b v i o u s l y  A dk ins  
V .  C h i l d r e n ' s  H o s p i t a l  2 6 l  U .S .  525 ( 1 9 2 3 ) ,  and West CoasF 
H o t e l  Company v ,  P a r r i s h ,  300 U .S .  379 ( 1 9 3 7 ) .
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A r e v e r s a l  o f  a c o n s t i t u t i o n a l  d e c i s i o n  i s  n e v e r  a t r i v i a l  

m a t t e r ,  b u t  some go t h r o u g h  a  l o n g  and d i f f i c u l t  p e r i o d  o f  

p o l i t i c s  and l i t i g a t i o n ,  s u c h  a s  i n  t h e  c a s e  o f  minimum wages 

and maximum h o u r s  l a w s ;  w h i l e  o t h e r s ,  a s  i l l u s t r a t e d  by t h e  

p r e s e n t  l i c e n s e  t a x  c a s e s ,  a r e  o v e r t u r n e d  i m m e d i a t e l y .  What

e v e r  t h e  r e a s o n s  i n v o l v e d  i n  t h i s  " l e g a l  f i c t i o n , "  s u f f i c e  

i t  h e r e  t o  s a y  t h a t  t h e  C o u r t  i s  n o t  s p e c i a l l y  fo n d  o f  o v e r 

t u r n i n g  a p r e v i o u s  d e c i s i o n .  I n  f a c t ,  t h e  C o u r t  i s  q u i t e  wary 

and o f t e n  h e s i t a t e s  i n  v a c a t i n g  a p r e v i o u s  j u d g m e n t .

The c a s e  o f  Murdock v .  P e n n s y l v a n i a ^ ^  came t o  t h e  S u 

preme C o u r t  on a w r i t  o f  c e r t i o r a r i  t o  r e v i e w  t h e  a f f i r m a n c e s  

o f  o r d e r s  i n  e i g h t  c a s e s  a r i s i n g  i n  t h e  C i t y  o f  J e a n n e t t e  

P e n n s y l v a n i a ,  w h ich  r e f u s e d  t o  p e r m i t  a p p e a l s  f o r  v i o l a t i o n s  

o f  m u n i c i p a l  o r d i n a n c e s .  E x c e p t  f o r  t h e  number  and f r e q u e n c y  

o f  v i o l a t i o n s  i n v o l v e d ,  t h e  f a c t s  o f  t h e  c a s e  w ere  n o t  u n l i k e  

t h o s e  i n  t h e  O p e l i k a  c a s e .

The C i t y  o r d i n a n c e  r e q u i r e d  s o l i c i t o r s  t o  t a k e  o u t  a 

l i c e n s e  b e f o r e  p e d d l i n g  t h e i r  m e r c h a n d i s e .  The f e e s  were  

$ 1 .5 0  f o r  one d a y ,  $7 .0 0  f o r  one week,  $1 2 .0 0  f o r  two w e e k s ,  

and $ 2 0 .0 0  f o r  t h r e e  w e e k s .  The P e t i t i o n e r s ,  J e h o v a h ' s  W i t 

n e s s e s ,  went  f rom  d o o r  t o  d o o r  s o l i c i t i n g  t h e  p e o p l e  t o  " p u r 

c h a s e "  c e r t a i n  r e l i g i o u s  b o o k s  and p a m p h l e t s  w i t h o u t  f i r s t  p r o 

c u r i n g  a l i c e n s e .  Two r e l i g i o u s  b o o k s ,  " S a l v a t i o n "  and " C r e a 

t i o n "  w ere  a c t u a l l y  s o l d .  The p r i c e s  t h e y  q u o t e d  were  t w e n t y -  

f i v e  c e n t s  f o r  e a c h  b o o k  and f i v e  c e n t s  f o r  a  p a m p h l e t .  B u t

8^319 U.S. 105 (1943).
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t h e y  would and d i d  t a k e  l e s s  on o c c a s i o n ,  f o r  what  t h e y  s o u g h t  

was a " c o n t r i b u t i o n "  r a t h e r  t h a n  an a c t u a l  " p u r c h a s e . "

P e t i t i o n e r s  p a i d  t h r e e  c e n t s  e a c h  f o r  t h e  p a m p h l e t s  
a n d ,  i f  t h e y  d e v o t e d  o n ly  s p a re  t i m e  t o  t h e  w ork ,  
tw e n t y  c e n t s  e a c h  f o r  t h e  b o o k s .  Those  d e v o t i n g  f u l l  
t i m e  t o  t h e  work  a c q u i r e d  t h e  books  f o r  t w e n t y - f i v e  
c e n t s .  T h e re  was e v i d e n c e  t h a t  some o f  t h e  p e t i t i o n 
e r s  p a i d  t h e  d i f f e r e n c e  between t h e  s a l e s  p r i c e  and 
t h e  c o s t  o f  t h e  books  t o  t h e i r  l o c a l  c o n g r e g a t i o n s  
w h ich  d i s t r i b u t e d  t h e  l i t e r a t u r e .

The p e t i t i o n e r s  w ere  c o n v in c e d  and f i n e d  f o r  v i o l a t i o n  of  t h e  

c i t y  o r d i n a n c e .  The judgm ent  was s u s t a i n e d  by t h e  Supreme 

C o u r t  of  P e n n s y l v a n i a ,  On a motion  o f  c e r t i o r a r i  t h e  Supreme 

C o u r t  r ev ie w e d  t h e  c a s e  w i t h  seven  o t h e r  c a s e s  and a t  t h e  

same t i m e  g r a n t e d  a r e h e a r i n g  on J o n e s  v .  O p e l i k a .

S p e a k i n g  f o r  t h e  m a j o r i t y  composed o f  t h e  d i s s e n t e r s  in  

t h e  O p e l i k a  c a s e .  B l a c k ,  S t o n e ,  and Murphy, j o i n e d  by R u t l e d g e  

who had  b e e n  a p p o i n t e d  t o  t h e  bench o n ly  a c o u p l e  o f  m onths  b e 

f o r e ,  J u s t i c e  D o u g la s  gave  a s h o r t  c o u r s e  on t h e  i m p o r t a n c e  o f  

f r e e  r e l i g i o u s  a c t i v i t y .  He made i t  c l e a r ,  by b e i n g  r e p e t i t i o u s ,  

t h a t  r i g h t s  a r e  n o t  a b s o l u t e  and f r e e d o m  o f  r e l i g i o n  and t h e  

p r e s s  a r e  n o t  " f r e e  f ro m  a l l  f i n a n c i a l  b u r d e n s  o f  t h e  g o v e r n 

m e n t , "86  B u t  t h i s  was a f l a t  t a x  l e v i e d  "a s  a c o n d i t i o n  t o  

t h e  p u r s u i t  o f  a c t i v i t i e s  whose en jo y m en t  i s  g u a r a n t e e d  by  t h e  

F i r s t  Amendment," 8 7  o r  " a s  a c o n d i t i o n  p r e c e d e n t  t o  t h e

G^l b i d , ,  p .  1 0 7 , n .  2 .

86 i b i d . ,  p .  112 .  

8 7 i b l d . ,  p .  114 .
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e x e r c i s e  o f  t h e  c o n s t i t u t i o n a l  p r i v i l e g e s . "88 R e m i n i s c e n t  o f  

M a r s h a l l ' s  c l a s s i c  r e m a rk  i n  M cCul loch  v .  M a r y l a n d , ^9 Douglas  

t o o  r e n d e r e d  a c h o i c e  r em a rk ;  "The power  t o  t a x  t h e  e x e r c i s e  

o f  a p r i v i l e g e  i s  t h e  power t o  c o n t r o l  o r  s u p p r e s s  i t s  e n 

j o y m e n t ,  "90 A l th o u g h  " J e h o v a h ' s  W i t n e s s e s  a r e  n o t  ' a b o v e  t h e  

l a w , ' " 9 1  t h e y  a r e  members o f  a r e l i g i o u s  s e c t  whose r e a s o n a b l e  

a c t i v i t i e s  a r e  p r o t e c t e d  f rom  i n f r i n g e m e n t  by c e r t a i n  r e g u l a 

t o r y  m e a s u r e s .  The C o n s t i t u t i o n  e s p e c i a l l y  p r o h i b i t s  a com

m u n i ty  f ro m  s u p p r e s s i n g  o r  im p o s in g  a t a x  on " t h e  d i s s e m i n a 

t i o n  o f  v iew s  b e c a u s e  t h e y  a r e  u n p o p u l a r ,  a n n o y i n g  o r  d i s t a s t e 

f u l .  "92  The pow er  t o  t a x  a r e l i g i o u s  p r a c t i c e  i s  n o t  o n ly  a 

v i o l a t i o n  o f  t h e  C o n s t i t u t i o n ,  i t  would p e r m i t  t h e  t a x i n g  

a u t h o r i t y  t o  d e p r i v e  an u n p o p u l a r  s e c t  o f  t h e  r e s o u r c e s  n e c 

e s s a r y  f o r  i t s  m a i n t e n a n c e .  "Those  who can  t a x  t h e  p r i v i l e g e  

o f  e n g a g i n g  in  t h i s  fo rm  o f  m i s s i o n a r y  e v a n g e l i s m  can  c l o s e  

i t s  d o o r s  t o  a l l  t h o s e  who do n o t  hav e  a f u l l  p u r s e . "93

To Mr. J u s t i c e  D o u g la s  t h e  c a s e  p r e s e n t e d  o n ly  one i s s u e ,  

" t h e  c o n s t i t u t i o n a l i t y  o f  an o rd in a n ce -  w h ich  a s  c o n s t r u e d  and 

a p p l i e d  r e q u i r e s  r e l i g i o u s  c o l p o r t e u r s  t o  pay  a l i c e n s e  t a x  a s

^ ^ i n d i a n a  Law J o u r n a l , X V II I  p .  314. 

®9see n .  34.

9QMurdock v .  P e n n s y l v a n i a , p .  112 ,

91 l b i d . ,  p .  1 1 6 .

S^i b i d .

9 3 i b i d . ,  p .  1 1 2 .
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a c o n d i t i o n  t o  t h e  p u r s u i t  o f  t h e i r  a c t i v i t i e s .  As a s i d e 

l i g h t ,  i t  i s  somewhat s u r p r i s i n g  t h a t  t h e  t e r m  " c o l p o r t e u r ” 

was n o t  used  p r e v i o u s l y  i n  c a s e s  d e a l i n g  w i t h  t h e m .  D o u g la s  

made r e f e r e n c e  t o  t h e  t e r m  s e v e r a l  t i m e s  in  t h e  i n s t a n t  c a s e .  

So much so  t h a t  some m us t  h a v e  f e l t  t h e  J u s t i c e  had o r i g i n a t e d  

i t .

I t  i s  s i g n i f i c a n t  t h a t  a s e p a r a t e  and d i s t i n c t  
word h a s  b ee n  d e v e l o p e d  i n  t h e  E n g l i s h  l a n g u a g e  
f o r  one who d i s t r i b u t e s  r e l i g i o u s  t r a c t s  and books  
— ' c o l p o r t e u r * .  . . .The C o u r t  s a y s  t h a t  i t  i s  a 
c o m b i n a t i o n  b o t h  o f  p r e a c h i n g  and o f  d i s t r i b u t i o n  
o f  r e l i g i o u s  l i t e r a t u r e ,  b e i n g  more t h a n  e i t h e r  
s e p a r a t e l y .  The r e l i g i o u s  a c t i v i t i e s  o f  t h e  C o l 
p o r t e u r s  h ave  a s  much c l a i m  t o  f r e e d o m  and p r o 
t e c t i o n  a s  t h e  more o r t h o d o x  and c o n v e n t i o n a l  e x 
e r c i s e  o f  r e l i g i o n ,  and t h e y  may a l s o  c l a i m  t h e  
same g u a r a n t e e s  o f  f r e e d o m  o f  s p e e c h ,  and o f  r e 
l i g i o n  a s  t h e  o t h e r s . 95

I n d e e d ,  i t  i s  n o t  t h e  method o f  d i s s e m i n a t i n g  i d e a s  t h a t  makes 

one g r o u p  s u b j e c t  t o  l aw s  f ro m  w hich  o t h e r s  a r e  exem pt .

. . . t h e  mere f a c t  t h a t  t h e  r e l i g i o u s  l i t e r a t u r e  
i s  ' s o l d '  by i t i n e r a n t  p r e a c h e r s  r a t h e r  t h a n  ' d o 
n a t e d '  d o e s  n o t  t r a n s f o r m  e v a n g e l i s m  i n t o  a com
m e r c i a l  e n t e r p r i s e .  I f  i t  d i d ,  t h e n  t h e  p a s s i n g  
o f  t h e  c o l l e c t i o n  p l a t e  i n  c h u r c h  would make t h e  
c h u r c h  s e r v i c e  a co m m e rc ia l  p r o j e c t . 96

F u r t h e r m o r e ,  no m a t t e r  how m i s g u id e d  o r  i n t o l e r a n t  an i t i n e r a n t

9 4 l b i d . ,  p . 110.

9 5 n a r o l d  P r e s s l e y  J r .  "Expand ing  C i v i l  L i b e r t i e s  i n  t h e  
Supreme C o u r t , "  T e x a s  Law Review  XXII ( F e b . ,  1 9 ^ 4 ) ,  p p .  2 3 0 - 2 3 1 .

S^Murdock v . P e n n s y lv a n ia , p . 111.
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p r e a c h e r  may b e ,  he "d o es  n o t  become a mere book  a g e n t  by 

s e l l i n g  t h e  B i b l e  o r  r e l i g i o u s  t r a c t s  t o  h e l p  d e f r a y  h i s  e x 

p e n s e s  o r  t o  s u s t a i n  h i m . "97

D o u g la s  c a r e f u l l y  e l a b o r a t e d  on c o l p o r t a g e  a s  an a g e -  

o ld  method o f  e v a n g e l i s m  w h ic h  had  a " h i g h  c l a i m  t o  c o n s t i t u 

t i o n a l  p r o t e c t i o n  a s  t h e  more o r t h o d o x  t y p e s . "98 He a d m i t t e d  

how ever  t h e  manner  i n  w h ich  i t  was c a r r i e d  a b o u t  som et im es  

c r e a t e d  s p e c i a l  p ro b le m s  w i t h  w h ich  t h e  s t a t e  had t h e  a u t h o r i t y  

t o  d e a l ,  a s  e v i d e n c e d  in  t h e  Cox and C h a p l i n s k y  c a s e s .  But  

t h i s  was m e r e l y  a c o r r o b o r a t i o n  o f  h i s  a rgum en t  t h a t  t h e  r i g h t s  

u n d e r  c o n s i d e r a t i o n  were n o t  a b s o l u t e .  T h i s  c a s e  h o w ev e r ,  p r e 

s e n t e d  no s u c h  u n u s u a l  p r o b l e m s .  I t  was p l a i n l y  a f l a t  t a x  on 

an a c t i v i t y  t h e  f r e e  a c c e s s  t o  w h ich  was g u a r a n t e e d  by t h e  

F i r s t  Amendment.  The p o l i c e  power o f  t h e  s t a t e  had  n o t h i n g  

t o  d e a l  w i t h  h e r e .  The J u s t i c e  n o t e d  t h a t  f i r s t ;  t h e r e  was no 

b r e a c h  o f  t h e  p e a c e .  The s o l i c i t a t i o n  was done p e a c e f u l l y  

w i t h o u t  i n c i d e n t .  S e c o n d l y ;  t h e r e  was no u se  o f  o b sc en e  l a n 

g u a g e ,  c e r t a i n l y  none t h a t  would h av e  i n c i t e d  r e t a l i a t i o n .  

T h i r d l y ;  t h e r e  was no u s e  o f  s t r e e t s  o r  p u b l i c  p l a c e s  t o  t h e  

e x t e n t  t h a t  t h e  s t a t e  was c o m p e l l e d  t o  a f f o r d  s a f e t y ,  c o m f o r t ,  

and p r o t e c t i o n .  F o u r t h l y ;  t h e  o r d i n a n c e  was n o t  n a r r o w l y  

drawn t o  s a f e g u a r d  t h e  p u b l i c  f ro m  t h e  e v i l s  o f  s o l i c i t a t i o n .  

T h e r e  was no r e s t r i c t i o n  a s  t o  t i m e ,  p l a c e  and m anner ,  o n ly  a

97i b i d ,

9 8 j b i d , ,  p , 110,
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t a x  o r d i n a n c e  w h ic h  f l a t l y  d e n i e d  any and a l l  a c t i v i t y  u n l e s s  

t h e  f e e  was p a i d .

The c o n t e n t i o n  t h a t  t h e  o r d i n a n c e  imposed  a n o m in a l  

f e e ,  t h e  C o u r t  r e j e c t e d .  As p r e s e n t e d  i n  Mr,  J u s t i c e  S t o n e ' s  

d i s s e n t i n g  o p i n i o n  i n  t h e  O p e l i k a  c a s e ,  t h e  C o u r t  s a i d  i n  

r e l a t i o n  t o  t h e  m a t t e r  of  d e f r a y i n g  e x p e n s e s  and r e a s o n a b l e  

r e g u l a t o r y  m e a s u r e s ,  t h e  f e e s  imposed w ere  e x h o r b i t a n t .  T h e r e  

was no way t o  j u s t i f y  such  an u n r e l a t e d  am ount ,  even  i f  t h e  

o r d i n a n c e  i t s e l f  w ere  c o n s t i t u t i o n a l  — w h ich  t h e  C o u r t  was 

n o t  w i l l i n g  t o  g r a n t .

The a rg u m en t  t h a t  t h e  o r d i n a n c e  was n o n d i s c r i m i n a t o r y ,  

t h e  C o u r t  d i d  n o t  a c c e p t  as  m a t e r i a l ,  "The p r o t e c t i o n  a f f o r d e d  

by  t h e  F i r s t  Amendment i s  n o t  so r e s t r i c t e d , "99  s a i d  D o u g l a s ,  

E q u a l i t y  o f  t r e a t m e n t  had n o t h i n g  t o  do w i t h  t h e  v a l i d i t y  o f  

t h e  o r d i n a n c e .  R e l y i n g  on t h e  s t a t e m e n t  made p o p u l a r  by S t o n e  

i n  t h e  O p e l i k a  c a s e  Douglas  p o n t i f i c a t e d ,  "Freedom  o f  p r e s s ,  

f r e e d o m  o f  s p e e c h ,  f reedom  o f  r e l i g i o n  a r e  i n  a p r e f e r r e d  

p o s i t i o n , "100

The o p i n i o n  o f  Mr. J u s t i c e  D o u g la s  o f f e r e d  e n v i a b l e  

s t y l e  and many q u o t a b l e  p h r a s e s ;  f o r  t h i s ,  r e a d e r s  w i l l  f o r 

e v e r  b e  i n d e b t e d .  B u t  in  t e r m s  o f  c o n s t i t u t i o n a l  law ,  t h e r e  

a p p e a r s  o n ly  one s i g n i f i c a n t  d e t e r m i n a t i o n .  T h a t  t h e :  r e q u i r e 

ment  o f  a  l i c e n s e  f e e  f o r  t h e  d i s t r i b u t i o n  and s a l e  o f  r e l i g i o u s

99 i b i d , ,  p .  115 .  

l O O j b i d ,
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l i t e r a t u r e  i s  a  d e n i a l  o f  t h e  f r e e d o m  o f  p r e s s  and f reedom  

o f  r e l i g i o n  a s  g u a r a n t e e d  by  t h e  F i r s t  Amendment.  Whi le  t h e  

C o u r t  h a s  n o t  s a i d  s o ,  t h e  o p i n i o n  seems t o  im p ly  t h a t  t h e  

c o n s t i t u t i o n a l  r i g h t s  o f  t h e  s o l i c i t o r s  and d i s t r i b u t o r s  w i l l  

b e  u p h e l d  a s  l o n g  as  t h e  amount i n v o l v e d  i n  t h e  s o l i c i t a 

t i o n  i s  w i t h i n  r e a s o n a b l e  l i m i t s .  I n  o t h e r  w o r d s ,  i f  t h e  e n 

d e a v o r  i s  t o  b e  c l a s s i f i e d  a s  n o n - c o m m e r c i a l ,  so  a s  t o  be  

immune f ro m  t h e  l i c e n s i n g  o r d i n a n c e ,  i t  m ust  a l s o  be n o n -  

p r o f i t - m a k i n g ,  What c o n s t i t u t e s  p r o f i t - m a k i n g  t h e  Cour t  h a s  

n e v e r  e x p l a i n e d .

The r e l a t i v e l y  l e n g t h y  d i s s e n t i n g  o p i n i o n  o f  Mr,  J u s t i c e  

Reed was b a s e d  p r i m a r i l y  on t h e  n o t i o n  t h a t  t h e  power t o  im pose  

a l i c e n s i n g  t a x  on s o l i c i t a t i o n  was a m a t t e r  f o r  t h e  s t a t e s  t o  

s e t t l e .  He made i t  p l a i n  a t  t h e  o u t s e t  t h a t  h i s  d i s s e n t  d i d  

n o t  ( 1 )  " d e a l  w i t h  an o b j e c t i o n  w hich  t h e o r e t i c a l l y  c o u l d  be  

made i n  e a c h  c a s e ,  t o  w i t ,  t h a t  t h e  l i c e n s e s  a r e  so  e x c e s s i v e  

i n  amount a s  t o  b e  p r o h i b i t o r y , "101 (2 )  n e i t h e r  d i d  i t  " d e a l  

w i t h  d i s c r i m i n a t i o n  a g a i n s t  p e t i t i o n e r s ,  a s  i n d i v i d u a l s  o r  a s  

members o f  t h e  g r o u p ,  c a l l i n g  t h e m s e l v e s  J e h o v a h ' s  W i t n e s s -  

e s . ” 102 J u s t i c e  a l s o  t o o k  t h e  e a r l y  o p p o r t u n i t y  t o  c h i d e

t h e  m a j o r i t y  f o r  b e i n g  s u s c e p t i b l e  t o  t h e  c a u s e  o f  t h e  p e t i 

t i o n e r s  i n  t h e i r  c o n t e n t i o n  t h a t  t h e  s o l i c i t a t i o n  was s m a l l  

i f  a c c e p t e d  a t  a l l .  "The p i t t a n c e  s o u g h t , "  s a i d  Reed ,  " a s

I Q l j b i d . ,  p .  1 1 8 . 

l O Z i b i d .
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w e l l  a s  t h e  p r a c t i c e  o f  l e a v i n g  b o o k s  w i t h  p o o r  p e o p l e  w i t h 

o u t  c o s t ,  g i v e s  s t r e n g t h  t o  / t h e i r /  a r g u m e n t , ” 103 To t h e  

J u s t i c e  t h e r e  was c o n c l u s i v e  e v i d e n c e  t h a t  t h e  p e t i t i o n e r s  

a p p r o a c h e d  a p r o s p e c t  w i t h  t h e  i n t e n t  o f  s e l l i n g  t h e i r  a r t i 

c l e s ,  Only r a r e l y  d i d  th e y  l e a v e  t h e i r  books  w i t h o u t  p ay m en t ,  

"The q u i d  p r o  quo i s  d e m a n d e d . was enough t h a t  t h e  

p l a n  o f  n a t i o n a l  d i s t r i b u t i o n  by t h e  W atch tow er  B i b l e  and 

T r a c t  S o c i e t y  was g e a r e d  t o  a s a l e s  t e c h n i q u e  w hich  was so  

c h a r a c t e r i z e d  by  t h e  s t a t e  c o u r t s .

However h i g h  t h e  p u r p o s e  o r  n o b l e  t h e  a ims o f  t h e  
W i t n e s s ,  t h e  t r a n s a c t i o n  h a s  b e e n  found  by t h e  
s t a t e  c o u r t s  t o  b e  a s a l e  u n d e r  t h e i r  o r d i n a n c e s  
a n d ,  t h o u g h  our  d o u b t  was g r e a t e r  t h a n  i t  i s ,  
t h e  s t a t e ' s  c o n c l u s i o n  would i n f l u e n c e  us  t o  
f o l l o w  i t s  d e t e r m i n a t i o n , 105

The p r e s u m p t i o n  o f  v a l i d i t y  o f  l e g i s l a t i o n  n o t  n o v e l  t o  C o u r t  

p r a c t i c e s  was j u s t i f i e d  a c c o r d i n g  t o  Reed on t h e  g round  t h a t  

t h e  C o u r t ' s  i n c l i n a t i o n  t o  i n v a l i d a t e  t h e  a c t i o n  was i t s e l f  

q u e s t i o n a b l e .  The C o u r t ' s  d o u b t  o v e r  t h e  v a l i d i t y  o f  t h e  

o r d i n a n c e s  was n o t  s t r o n g  enough  t o  n u l l i f y  t h e  momentous 

c o n s i d e r a t i o n  u s u a l l y  a c c o r d e d  l e g i s l a t i v e  p r e s u m p t i o n .

The d i s s e n t i n g  o p i n i o n  was a l s o  c o n d i t i o n e d  by t h e  

p r e c e d e n c e  of  h i s t o r y .  Much t i m e  and s p a c e  were  s p e n t  i n  c i t 

i n g  and r e c o r d i n g  t h e  numerous d e b a t e s  o f  t h e  C o n s t i t u t i o n a l

103 l b i d , ,  p ,  1 1 9 .

^°^ Ib id ,
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C o n v e n t i o n .  V a r i o u s  s t a t e  c o n s t i t u t i o n s  and r e s o l u t i o n s  w ere  

a l s o  p r e s e n t e d  i n  s u p p o r t  o f  t h e  c o n t e n t i o n  t h a t  a l t h o u g h  

t h e s e  m e a s u re s  w ere  u n d o u b t e d l y  i n  f a v o r  o f  r e l i g i o u s  f r e e -  

com, i n  no c a s e  was t h e r e  any i n d i c a t i o n  t h a t  t h e  i n t e r f e r e n c e  

w i t h  r e l i g i o u s  p r a c t i c e s  by t a x a t i o n  was p r o h i b i t e d .  R a t h e r ,  

t h e  g u a r a n t e e  was f o r  t h e  r i g h t  t o  b e l i e v e  and t o  be h e a r d .

As a r h e t o r i c a l  q u e s t i o n :

I s  s u b j e c t i o n  t o  n o n d i s c r i m i n a t o r y ,  n o n e x c e s s i v e  
t a x a t i o n  i n  t h e  d i s t r i b u t i o n  o f  r e l i g i o u s  l i t e r a 
t u r e ,  a p r o h i b i t i o n  o f  t h e  e x e r c i s e  o f  r e l i g i o n  o r  
an  a b r i d g e m e n t  o f  t h e  f reedom  of  t h e  p r e s s ? Ï 0 6

N o t h i n g  i n  t h e  r e c o r d s ,  s a i d  Reed, would l e a d  t o  t h e  c o n c l u 

s i o n  t h a t  s u c h  an e x e m p t io n  was i n t e n d e d  by t h e  f r a m e r s  o f  

t h e  B i l l  of  R i g h t s .  Of t h e  many s t a t e s  p r o p o s i n g  amendments 

t o  be i n c o r p o r a t e d  i n t o  t h e  B i l l  o f  R i g h t s ,  t h e r e  was no s u g 

g e s t i o n  t h a t  t a x a t i o n  e i t h e r  o f  r e l i g i o u s  b o d i e s  o r  t h e i r  

e v a n g e l i s m  would  be  p r o h i b i t e d .  " T h i s  was n o t  b e c a u s e  f r e e 

dom o f  r e l i g i o n  o r  f r e e  s p e e c h  was n o t  u n d e r s t o o d .  I t  was 

b e c a u s e  t h e  s u b j e c t s  w ere  lo o k e d  upon f ro m  s t a n d p o i n t s  e n 

t i r e l y  d i s t i n c t  f ro m  t a x a t i o n . "107

E m p lo y in g  a b i t  o f  l o g i c ,  i t  was t h e  o p i n i o n  o f  Reed 

t h a t  t h e  p r o h i b i t i o n  o f  t a x a t i o n  on r e l i g i o u s  a c t i v i t i e s  i f  

d e s i r e d ,  would h a v e  b e e n  s p e l l e d  o u t  s p e c i f i c a l l y  i n  t h e  

C o n s t i t u t i o n .  N e i t h e r  t h e  e a r l y  C o l o n i s t s  n o r  t h e  f r a m e r s

l O ^ i b i d . ,  p .  1 2 1 .

107 I b i d . ,  p p .  1 2 2 - 1 2 3 .
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o f  t h e  C o n s t i t u t i o n  w e re  unaw are  o f  t h e  p ro b le m  o f  t a x a t i o n  

and t h e  many a b u s e s  i n f l i c t e d  upon th e m .  The E n g l i s h  h i s t o r y  

w i t h  w hich  t h e s e  men w ere  a c q u a i n t e d  was a r e c o r d  o f  o b n o x io u s  

t a x a t i o n  m e a s u r e s .  T h i s  a l o n e  was c o n v i n c i n g  p r o o f  t o  Reed 

t h a t  i f  t h e r e  had  b e e n  any i n t e n t  by t h e  w r i t e r s  and t h e  

r a t i f i e r a  o f  t h e  C o n s t i t u t i o n  t o  p r o h i b i t  t a x a t i o n ,  i t  would 

h a v e  been  c l e a r l y  and p r e c i s e l y  s t a t e d .  He was w i l l i n g  t o  

g r a n t  h o w ever ,  r e l i g i o u s  s o c i e t i e s  w ere  and s h o u l d  b e  exempt 

f ro m  undue t a x e s  b u t  t h e i r  e x e m p t i o n s  f ro m  t a x a t i o n  s h o u ld  

depend  on " s t a t e  c o n s t i t u t i o n s  o r  g e n e r a l  s t a t u t e s ,  n o t  upon 

t h e  F e d e r a l  C o n s t i t u t i o n . " ^ ^ ®

The F i r s t  Amendment t o  t h e  F e d e r a l  C o n s t i t u t i o n  p r o v i d e s  

f o r  f r e e  p r e s s  a s  w e l l  a s  f o r  f r e e d o m  o f  r e l i g i o n .  T h e r e f o r e ,  

i t  seemed s t r a n g e  t o  Reed t h a t  e x e m p t io n  f rom  t a x a t i o n  was 

a c c o r d e d  r e l i g i o u s  p r a c t i c e s  w h i l e  t h e  n e w sp a p e rs  w e re  n o t  

s i m i l a r l y  e x e m p t . ^*^9 s t i l l  more s t r a n g e  was t h e  f a c t  t h a t ,

" i t  h a s  n e v e r  b ee n  t h o u g h t  b e f o r e  t h a t  f r e e d o m  f ro m  t a x a t i o n  

was a p e r q u i s i t e  a t t a c h i n g  t o  t h e  p r i v i l e g e s  o f  t h e  F i r s t  

Amendment ."110

The a rgum ent  t h a t  t h e  t a x  may be  used  t o  r e s t r i c t  t h e  

d i s s e m i n a t i o n  o f  i d e a s ,  Reed was n o t  w i l l i n g  t o  a c c e p t  a s  a 

g ro u n d  f o r  d i s c o u n t i n g  t h e  o r d i n a n c e s .  " . . .  . t h e  p o s s i b i l i t y

IQ^I b i d . ,  p .  1 2 8 .

1 0 9 c f . G r o s J e a n  v . Am erican  P r e s s  Company, s u p r a , and 
G i r a g i  v . Moore,  301 U .S . 670 (1 9 3 7 ) .

l lOMurdock v .  P e n n s y l v a n i a ,  p .  130 .
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o f  m i s u s e  d o e s  n o t  make a t a x  u n c o n s t i t u t i o n a l , " ^ ^ ^  he  s a i d .

E v e r y  power  o f  t a x a t i o n  o r  r e g u l a t i o n  i s  c a p a b l e  o f  
a b u s e .  E a c h  o n e ,  t o  some e x t e n t ,  p r o h i b i t s  t h e  f r e e  
e x e r c i s e  o f  r e l i g i o n  and a b r i d g e s  t h e  f re e d o m  o f  t h e  
p r e s s ,  b u t  t h a t  i s  h a r d l y  a r e a s o n  f o r  d e n y in g  t h e  
p o w e r .  I f  t h e  t a x  i s  u s e d  o p p r e s s i v e l y ,  t h e  law 
w i l l  p r o t e c t  t h e  v i c t i m s  o f  s u c h  a c t i o n . 112

I t  was u n t h i n k a b l e  t o  Reed t h a t  t h e  F i r s t  Amendment c o u l d  be  

s t r e t c h e d  so  f a r  as  t o  i n c l u d e  t h e  s a l e  o f  p a m p h le t s  and b o o k s  

a s  a r e l i g i o u s  p r a c t i c e .  J u s t  b e c a u s e  t h e  books o f f e r e d  f o r  

s a l e  w e re  e n t i t l e d ,  o r  d e a l t  w i t h ,  " C r e a t i o n "  and " S a l v a t i o n "  

d i d  n o t  make t h e  i t i n e r a n t  c o l p o r t e u r  p e r f o r m  a r e l i g i o u s  r i t e .  

When a  m o n e ta r y  p r i c e  was a s k e d  f o r  a b o o k ,  t h e  e v a n g e l i s t  

m a k in g  t h e  s a l e ,  "becomes  a l s o  a  book  a g e n t . "113 The r i t e s  

p r o t e c t e d  by t h e  F i r s t  Amendment a r e  " p r a y e r ,  m a s s ,  s e rm o n s ,  

s a c r a m e n t  — n o t  s a l e s  o f  r e l i g i o u s  g o o d s , " H ^  R e e d ' s  o p p o n e n t s  

h a v e  a r g u e d ,  t o  a c c e p t  t h i s  " f i x e d  d e f i n i t i o n , "  would be t o  

" f r e e z e "  r e l i g i o n ;  f o r  w h a t  may a p p e a r  s p i r i t u a l  and g o d ly  t o  

one  s e c t  o r  p e r s o n  may be  s e c u l a r  o r  s a t a n i c  t o  a n o t h e r . H 5  

I n  c o n c l u d i n g  h i s  r e m a r k s ,  Reed t h o u g h t  t h e  m a j o r i t y  

e r r e d  i n  v a c a t i n g  t h e  jud g m en t  o f  t h e  O p e l ik a  c a s e ,  b e c a u s e

l l l l b i d .

l l ^ I b l d .

l l B i b l d . ,  p .  1 3 2 .

I l 4 i b i d .

l l S K o n v i t z ,  F u n d a m e n t a l  L i b e r t i e s  o f  a F r e e  P e o p l e ,
p .  2 0 7 .
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i t  d e a l t  m a i n l y  w i t h  a b u s e s ,  when i n  f a c t  t h e  i s s u e  was o v e r  

p o w e r .  Thus  t h e  w i t h d r a w a l  o f  t h e  power o f  t a x a t i o n  f ro m  t h e  

s t a t e  — " a n  u n f o r t u n a t e  p r i n c i p l e  o f  t a x  e x e m p t i o n " ! ! ^ — would 

b e  " c a p a b l e  o f  i n d e f i n i t e  e x t e n s i o n .

J u s t i c e s  R o b e r t s ,  J a c k s o n ,  and F r a n k f u r t e r  j o i n e d  t h e  

d i s s e n t ,  b u t  F r a n k f u r t e r  f e l t  c o m p e l l e d  t o  w r i t e  a s e p a r a t e  

d i s s e n t i n g  o p i n i o n .  I n  h i s  i n i m i t a b l e  f a s h i o n  he  b eg an  by 

d i s t i n g u i s h i n g  "b e tw een  t h e  q u e s t i o n s  t h a t  a r e  b e f o r e  u s  i n
*1 T  O

t h e s e  c a s e s  and t h o s e  t h a t  a r e  n o t . "  As d i d  R e e d ,  he 

f i r s t  o f  a l l  o b s e rv e d  t h a t  t h e r e  was b e f o r e  t h e  C o u r t  no c o n 

t e n t i o n  t h a t  t h e  amount o f  t a x e s  was e x c e s s i v e ;  had  t h i s  c l a i m  

b e e n  made,  t h e  i s s u e s  t o  be  s e t t l e d  would be  v e r y  d i f f e r e n t .  

S e c o n d l y ;  t h e r e  was no o c c a s i o n  t o  c o n s i d e r  t h e  m e a s u r e s  on 

t h e  g ro u n d  t h a t  t h e y  w e re  u n j u s t l y  o r  d i s c r i m i n â t o r i l y  a p p l i e d  

a g a i n s t  t h e  p e t i t i o n e r s .  C o u n s e l  d id  n o t  and c o u ld  n o t  r i g h t 

f u l l y  c l a i m  t h a t  t h e  o r d i n a n c e  s o u g h t  t o  d i s c r i m i n a t e  a g a i n s t  

r e l i g i o u s  g r o u p s  o n ly  o r  i n  p a r t i c u l a r  t h e  J e h o v a h ' s  W i t n e s s 

e s .  The q u e s t i o n  b e f o r e  t h e  C o u r t  t h e n ,  was i n  t h e  p e t i t i o n 

e r s '  c l a i m  t h a t  t h e y  w ere  immune f ro m  t a x a t i o n  o f  any k in d  

i n  t h e i r  o c c u p a t i o n .  T h e r e  was no c l a i m  o f  a b u s e ,  d i s c r i m i 

n a t i o n  o r  u n r e a s o n a b l e  r e q u i r e m e n t s ,  o n ly  t h a t  a t a x  — no 

m a t t e r  how t r i f l i n g  — imposed  on t h e  d i s t r i b u t i o n  and s a l e

l l6f^urdjock v .  P e n n s y l v a n i a ,  p .  133.  

l lT l b i d .

l l S j b i d . ,  p. 134.
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o f  r e l i g i o u s  l i t e r a t u r e  was a d e n i a l  o f  c o n s t i t u t i o n a l  g u a r 

a n t e e s .  " T h a t  i s  t h e  o n ly  q u e s t i o n  r a i s e d  i n  o r  d e c id e d  by 

t h e  s t a t e  c o u r t s ;  and t h a t  i s  t h e  o n ly  q u e s t i o n  p r e s e n t e d  

t o  u s . "119

F r a n k f u r t e r  n o t e d  t h a t  i f  t h e  p e t i t i o n e r s  co u ld  c l a i m  

t a x  ex e m p t io n  m e r e ly  on t h e  g round  t h a t  t h e y  w ere  engaged  in  

r e l i g i o u s  a c t i v i t y ,  t h e n  t h e  income o f  c le rg y m en  c o u ld  l i k e 

w i s e  be  c l a i m e d  f o r  e x e m p t i o n .  As i f  t o  rem ind  t h e  "Chosen 

o f  God" t h a t  t h e y  t o o  were  no worse  - -  c e r t a i n l y  no b e t t e r  — 

t h a n  t h e  r e s t  o f  h i s  c r e a t i o n s ,  t h e  J u s t i c e  i n t o n e d ,  "A 

C le rg y m an ,  no l e s s  t h a n  a J u d g e ,  i s  a c i t i z e n . "1^0 Those  who 

p r e a c h  t h e  Word o f  God h a v e  a l i k e  s h a r e  i n  t h e  community and 

a r e  r e s p o n s i b l e  f o r  t h e  c o s t s  o f  t h e  b e n e f i t s  p r o v i d e d  by t h e  

g o v e r n m e n t .  " P l a i n l y ,  a t a x  m easu re  i s  n o t  i n v a l i d  u n d e r  

t h e  F e d e r a l  C o n s t i t u t i o n  m e r e l y  b e c a u s e  i t  f a l l s  upon p e r s o n s  

engaged  i n  a c t i v i t i e s  o f  a r e l i g i o u s  n a t u r e . "1^1

T h e r e  was no d e n i a l  t h a t  t h e  F i r s t  Amendment a f f o r d e d  

c e r t a i n  g u a r a n t e e s  s u ch  a s  t h e  r i g h t  t o  p u b l i s h  a  n e w s p a p e r ,  

m a g a z i n e ,  o r  a  b o o k ,  b u t  t o  F r a n k f u r t e r ,  t h e  c r u c i a l  q u e s t i o n  

w a s ,  "how much p r o t e c t i o n  d o es  t h e  Amendment g i v e ,  and a g a i n s t  

w h a t  i s  t h e  r i g h t  p r o t e c t e d ? " 1 2 2  p reed o m  o f  t h e  p r e s s  does

119i b i d .

iZOl b i d . ,  p .  135 .

121l b i d .

1 2 2 i b i d . ,  p .  136 .
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n o t  mean e x em p t io n  f ro m  t a x a t i o n .  Even t h e  f l a t  l i c e n s e  t a x

w h ic h  i s  condemned by t h e  m a j o r i t y  i s  n o t  r e a s o n  enough  t o

i n v a l i d a t e  t h e  o r d i n a n c e s .  The l e g i s l a t u r e  can  t a x  a l l  who 

en g ag e  i n  an a c t i v i t y  p r o v i d e d  t h a t  i t  i s  done  on an e q u a l  

b a s i s .  And o c c u p a t i o n  t a x e s  n o r m a l l y  w e re  f l a t  t a x e s .  Con

s t i t u t i o n a l l y  d i f f e r e n t i a t i o n  need  n o t  be made among t a x p a y e r s  

upon t h e  s i z e  o f  t h e i r  incom es  o r  t h e  e x t e n t  of  t h e i r  a c t i v i 

t i e s .

N o r ,  as  I  have  i n d i c a t e d ,  can  a t a x  b e  i n v a l i d a t e d  
b e c a u s e  t h e  e x e r c i s e  o f  a c o n s t i t u t i o n a l  p r i v i l e g e  
i s  c o n d i t i o n e d  upon i t s  p ay m en t .  I t  d e p e n d s  upon
t h e  n a t u r e  o f  t h e  c o n d i t i o n  t h a t  i& im p o se d ,  i t s
J u s t i f i c a t i o n ,  and t h e  e x t e n t  t o  w h ic h  i t  h i n d e r s  
o r  r e s t r i c t s  t h e  e x e r c i s e  o f  t h e  p r i v i l e g e . 123

Somehow, a c a r e f u l  a n a l y s i s  o f  t h i s  s t a t e m e n t  would t e n d  t o  

s u p p o r t  t h e  v iew t h a t  F r a n k f u r t e r  was n o t  so  t e c h n i c a l l y  l e g a l 

i s t i c  a s  i n  some o f  h i s  o t h e r  d e c i s i o n s  and t h e  o r i g i n a l  a r 

gument o f  t h i s  d i s s e n t  seem t o  i n d i c a t e .  W hile  i t  i s  h a r d l y  

a f a i r  d e s c r i p t i o n  o f  t h e  J u s t i c e ,  p e r h a p s  t h i s  s o r t  o f  

r e a s o n i n g  l e d  someone t o  s a y  t h a t  "Group i n t e r e s t s  b u l k  l a r g e  

i n  t h e  J u s t i c e ’s  p h i l o s o p h y .  T h i s  o r i e n t a t i o n  t e n d s  t o  make 

h im s e n s i t i v e  t o  ’ s o c i a l  e n g i n e e r i n g ’ and a good d e a l  o f  

s o c i o l o g i c a l  t h i n k i n g . W h a t e v e r  t h e  m o t i v a t i o n  f o r  su ch  

a c o n c l u s i o n .  F r a n k f u r t e r  f e l t  t h a t  n e i t h e r  t h e  p e t i t i o n e r s

124phomas,  F e l i x  F r a n k f u r t e r : S c h o l a r  on t h e  B en c h , p .
5 8 .
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n o r  t h e  m a j o r i t y  had p r e s e n t e d  s u f f i c i e n t  c a u s e  t o  d e c l a r e  

t h e  s t a t u t e  v o id  on t h e  b a s i s  o f  t h e  s i m p l e  q u e s t i o n  b e f o r e  

t h e  C o u r t .  The f e e l i n g  o f  t h e  m a j o r i t y  t h a t  t h o s e  who e x e r 

c i s e  t h e  power  t o  t a x  had  t h e  power  t o  d e p r i v e  t h e  p e t i t i o n e r s  

o f  f u r t h e r  a c t i v i t y ,  he  s a i d ,  was an a b s t r a c t  p r o p o s i t i o n .  

B e c a u se  power  may be  w i e l d e d  i n  t y r a n n i c a l  f a s h i o n  d i d  n o t  

mean t h a t  e v e r y  e x e r c i s e  o f  power was an e x p r e s s i o n  o f  t y r 

a n n y .

To deny  c o n s t i t u t i o n a l  power  t o  s e c u l a r  a u t h o r i t y  
m e r e l y  b e c a u s e  o f  t h e  p o s s i b i l i t y  o f  i t s  a b u s e  i s  
a s  v a l i d  a s  t o  deny  t h e  b a s i s  o f  s p i r i t u a l  a u 
t h o r i t y  b e c a u s e  t h o s e  i n  whom i t  i s  t e m p o r a r i l y  
v e s t e d  may m i s u s e  i t . 125

F o o l i s h  was i t  i n d e e d  t o  a n t i c i p a t e  a b u s e s  b e f o r e  t h e y  t o o k  

p l a c e .  Q u o t in g  J u s t i c e  Holmes who had m o d i f i e d  C h i e f  J u s t i c e  

John  M a r s h a l l ' s  c l a s s i c  s t a t e m e n t .  F r a n k f u r t e r  s a i d ,  "The 

power  t o  t a x  i s  n o t  t h e  power t o  d e s t r o y  w h i l e  t h i s  C o u r t  

s i t s . " ^ ^ ^  Abuses  may be  d e a l t  w i t h  as  t h e y  a r i s e ,  and t h e r e  

w ere  p r o p e r  r e m e d i e s .  The i n v a l i d a t i o n  o f  a s t a t u t e  on t h e  

g ro u n d  t h a t  ab u s e  was p o s s i b l e  — o r  p r o b a b l e  - -  was c e r t a i n l y  

n o t  a  p r o p e r  rem edy .

The r e a s o n i n g  in  t h e  two d i s s e n t i n g  o p i n i o n s  was s i m i l a r  

e x c e p t  on one i m p o r t a n t  p o i n t .  W hile  R e e d ' s  o p i n i o n  d i d  n o t

l ^ % u rd o c k  V. P e n n s y lv a n ia , p .  138.

1 2 6 j i i s t i c e  H o lm e s '  m o d i f i c a t i o n  o f  M a r s h a l l ' s  r e m a r k  
was made i n  P a n h a n d le  O i l  Company v .  Knox, 277 U .S .  ( 1 9 2 8 ) ,  p .
2 2 3 .
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m e n t i o n  i t ,  t o  F r a n k f u r t e r  t h e r e  was no d i f f e r e n t i a t i o n  b e tw een  

t h e  s o - c a l l e d  r e g u l a t o r y  f e e  and a t a x  imposed  f o r  r e v e n u e  p u r 

p o s e s .  "As a m a t t e r  o f  p u b l i c  f i n a n c e , "  he s a i d ,  " i t  i s  o f t e n  

i m p o s s i b l e  t o  d e t e r m i n e  w i t h  n i c e t y  t h e  g o v e r n m e n t a l  e x p e n d i 

t u r e s  a t t r i b u t a b l e  t o  p a r t i c u l a r  a c t i v i t i e s . T h u s  t o  

F r a n k f u r t e r ,  i t  d i d  n o t  m a t t e r  w h e t h e r  t h e  p e t i t i o n e r s  were  

opposed  t o  t a x e s  imposed  t o  r e g u l a t e  a c t i v i t y ,  o r  f e e s  l e v i e d  

t o  r e a l i z e  r e v e n u e .

J u s t  so  l o n g  a s  an o c c u p a t i o n  t a x  i s  n o t  u sed  a s  a 
c o v e r  f o r  d i s c r i m i n a t i o n  a g a i n s t  a c o n s t i t u t i o n a l l y  
p r o t e c t e d  r i g h t  o r  a s  an u n j u s t i f i a b l e  b u r d e n  upon
i t ,  f ro m  t h e  p o i n t  o f  view o f  t h e  C o n s t i t u t i o n  o f
t h e  U n i t e d  S t a t e s  i t  makes no d i f f e r e n c e  w h e t h e r  
s u ch  a money e x a c t i o n  f o r  g o v e r n m e n t a l  b e n e f i t s  i s  
l a b e l e d  a r e g u l a t o r y  f e e  o r  a r e v e n u e  m e a s u r e . 128

I f  any d i s c r i m i n a t i o n  e x i s t e d  a t  a l l ,  a s  he had p o i n t e d  o u t  in 

t h e  f l a g  s a l u t e  c a s e s ,  t h e  d i s c r i m i n a t i o n  was a g a i n s t  t h e  ma

j o r i t y .  D i s p l a y i n g  h i s  u s u a l  f a c i l i t y  w i t h  t h e  u s e  o f  words  

F r a n k f u r t e r  c o n c l u d e d  t h a t  t h e  p r e f e r r e d  p o s i t i o n  a c c o r d e d  

r e l i g i o u s  p r a c t i c e s  i n  m a t t e r s  o f  t a x a t i o n  o v e r  and a g a i n s t

s e c u l a r  p r a c t i c e s  w i t h  s i m i l a r  a u t h o r i t y  made a v a i l a b l e  by the

F i r s t  Amendment;

. . . i s  t o  s a y  t h a t  t h e  C o n s t i t u t i o n  r e q u i r e s  n o t  
t h a t  t h e  d i s s e m i n a t i o n  o f  i d e a s  i n  t h e  i n t e r e s t  o f  
r e l i g i o n  s h a l l  b e  f r e e  b u t  t h a t  i t  s h a l l  be

l^ T Murdock v .  P e n n s y l v a n i a ,  p .  139.  

1 2 8 l b i d .
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s u b s i d i z e d  by t h e  s t a t e .  Such  a c la im  o f f e n d s  t h e  
m ost im p o r ta n t  o f  a l l  a s p e c t s  o f  r e l i g i o u s  f reed o m  
i n  t h i s  c o u n t r y  n am e ly ,  t h a t  o f  s e p a r a t i o n  o f  c h u rc h  
and s t a t e , 129

To Mr. J u s t i c e  F r a n k f u r t e r  i t  h a s  a lw ay s  b een  d i f f i c u l t  

t o  u n d e r s t a n d  why i n d i v i d u a l s  l i v i n g  in  a community e n j o y i n g  

a l l  t h e  p r i v i l e g e s  and b e n e f i t s  t h a t  community b e s to w s  upon 

i t s  c i t i z e n s ,  would d a r e  t o  r e f u s e  t o  comply w i th  o r d in a r y  

r u l e s  o f  c o n d u c t  and t h e  d i s c h a r g i n g  of r e a s o n a b l e  r e s p o n s i 

b i l i t i e s  i n c i d e n t  t o  community m em bersh ip .  In  r e q u i r i n g  t h e s e  

c i t i z e n s  t o  b e a r  t h e  b u rd e n  o f  t h e  g e n e r a l  up k eep  o f  t h e  

s o c i e t y  in  w hich  th e y  r e s i d e d ,  and t o  o b s e rv e  t h e  r u l e s  f o r  th e  

b e n e f i t  o f  a l l  c o n c e r n e d ,  t h e  s t a t e  d id  n o t  o f f e n d  o r  v i o l a t e  

t h e  s p i r i t  o r  t h e  s p e c i f i c s  o f  t h e  C o n s t i t u t i o n ,

The Murdock c a s e  i n  o v e r r u l i n g  t h e  O p e l ik a  d e c i s i o n  

e s t a b l i s h e d  t h e  f o l l o w i n g  g e n e r a l  p r i n c i p l e s :  F i r s t ;  U nder t h e  

F e d e r a l  C o n s t i t u t i o n ,  a m u n i c i p a l  o r d in a n c e  r e q u i r i n g  t h e  p a y 

m ent o f  l i c e n s e  f e e s  a s  a c o n d i t i o n  t o  t h e  p u r s u i t  o f  t h e  a c 

t i v i t i e s  o f  c o l p o r t e u r s ,  i s  a d e n i a l  o f  f re e d o m  o f  s p e e c h ,  

p r e s s ,  and r e l i g i o n .  S e c o n d ly ;  t h e  a c t i v i t y  o f  t h e  c o l p o r t e u r  

d o e s  n o t  become a c o m m e rc ia l  e n t e r p r i s e  j u s t  b e c a u s e  he " s e l l s "  

h i s  a r t i c l e s  r a t h e r  th a n  " d o n a te s "  th e m . T h i r d l y ;  t h a t  t h e  

o r d in a n c e  i s  n o n d i s c r i m i n a t o r y  and a p p l i e s  t o  p e d d l e r s  o f  a l l  

m e r c h a n d is e  i s  i m m a t e r i a l .  The F i r s t  Amendment f re e d o m s  e n jo y  

a " p r e f e r r e d  p o s i t i o n , "  F o u r t h l y ;  in asm u ch  a s  t h e  p r i v i l e g e

1 2 9 i b i d , , p .  1 4 0 ,
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i n  q u e s t i o n  i s  g u a r a n t e e d  by t h e  F e d e r a l  C o n s t i t u t i o n ,  t h e  

q u e s t i o n  a s  t o  w h e th e r  t h e  s t a t e  can  a s k  f o r  s o m e th in g  in  

r e t u r n  f o r  w hat i t  h a s  p r o v id e d  i s  i r r e l e v a n t .  And l a s t l y ;  

a s t a t e  may n o t  s u p p r e s s  t h e  d i s s e m i n a t i o n  o f  id e a s  by  t a x a 

t i o n  m e re ly  b e c a u s e  t h e  i d e a s  b e i n g  p r o p a g a te d  a r e  a n n o y in g ,  

u n p o p u l a r ,  o r  d i s t a s t e f u l .

The c a s e  o f  M a r t in  v .  S t r u t h e r s , s u p r a , in  w h ich  t h e  

C o u r t  i n v a l i d a t e d  a s t a t e  s t a t u t e  f o r b i d d i n g  d o o r - t o - d o o r  d i s 

t r i b u t i o n  o f  l i t e r a t u r e ,  was d e c id e d  on t h e  same day a s  t h e  

M urdock c a s e .  I n  a d d i t i o n  t o  t h e s e  tw o c a s e s ,  t h e  C o u r t  a l s o  

h an d ed  down t h e  d e c i s i o n  o f  D o u g la s  v .  J e a n n e t t e ^^O on May 3 ,  

1 9 4 3 . The m a j o r i t y ^ o p i n i o n  o f  t h e s e  t h r e e  c a s e s  i n d i c a t e  a 

r e a s o n a b l e  c o n s i s t e n c y  on t h e  p a r t  o f  t h e  C o u r t .  The a rg u m e n ts  

w ere  h e a r d  by t h e  C o u r t  d u r in g  t h e  same p e r i o d ,  and t h e  d e c i 

s i o n s  r e n d e r e d  f o l l o w e d  a s y s t e m a t i c  p a t t e r n .  The d i v i s i o n  

on t h e  b e n c h  was i d e n t i c a l  i n  t h e  M urdock and S t r u t h e r s  c a s e s ,  

f i v e  t o  f o u r .  Of t h e  f o u r  d i s s e n t i n g  J u s t i c e s ,  R eed, F r a n k 

f u r t e r ,  J a c k s o n ,  and R o b e r t s ,  J a c k s o n ,  j o i n e d  by F r a n k f u r t e r ,  

d e c l a r e d  i n  t h e  D o u g la s  c a s e  t h a t  h e  c o n c u r r e d  w i th  t h e  m a j o r i t y  

n o t  d i s s e n t e d  i n  M urdock and S t r u t h e r s ,

The D o u g la s  c a s e  d id  n o t  d i f f e r  m a t e r i a l l y  f ro m  t h e  

M urdock c a s e  and was s o  ack n ow ledged  by t h e  C o u r t .  H en ce ,  i n  d e 

c i d i n g  upon t h e  c a s e ,  t h e  C o u r t  was m in d f u l  o f  t h e  M urdock 

d e c i s i o n  t o  w h ich  i t  made r e f e r e n c e s  f r e e l y .  The m ain

^^°319 U .S . 157  ( 1943 ) .
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d i f f e r e n c e  b e tw een  t h e  tw o c a s e s  was o v e r  t h e  q u e s t i o n  o f  

a p p e a l s  p r o c e s s .  The J e h o v a h 's  W i tn e s s e s  a s  p e r  u s u a l  w ere  

engaged  In  t h e  s a l e  and  d i s t r i b u t i o n  o f  r e l i g i o u s  l i t e r a t u r e  

w i t h o u t  paym ent o f  a l i c e n s e  t a x  w h ich  was r e q u i r e d  by a 

J e a n n e t t e  C i ty  o r d i n a n c e .  The W i tn e s s e s  h o p in g  f o r  a r e v e r s e  

r u l i n g  o f  t h e  O p e l ik a  d e c i s i o n  p r o b a b ly  b r o u g h t  a l l  o f  t h e s e  

c a s e s  b a s e d  upon v a r i o u s  l e g a l  g r o u n d s ,  s i m u l t a n e o u s l y .  I t  

w a s .  In  a way, a " c o l l a t e r a l "  a t t a c k  In  s e p a r a t e  C o u r t s  o f  t h e  

same l e g a l  I s s u e s .

The Murdock c a s e  a r o s e  f ro m  a s e r i e s  o f  c a s e s  In  t h e  

C i t y  o f  J e a n n e t t e ,  P e n n s y l v a n i a .  The D o u g la s  c a s e  t o o .  I n 

v o lv e d  t h e  same g r o u p ,  engaged  In  t h e  same a c t i v i t y ,  v i o l a t i n g  

t h e  same r u l e s ,  b u t  t h e  a p p e a l  was made b e f o r e  a F e d e r a l  C o u r t  

u n d e r  e q u i t y ,  t o  r e s t r a i n  t h r e a t e n e d  c r i m i n a l  p r o s e c u t i o n  by 

s t a t e  c o u r t s .  I n  s h o r t .  I t  was a w r i t  o f  I n j u n c t i o n  t h a t  t h e  

p e t i t i o n e r s  s o u g h t .  The U n i te d  S t a t e s  d i s t r i c t  c o u r t  had r e 

f u s e d  t o  I s s u e  an I n j u n c t i o n  b u t  had e n j o i n e d  t h e  s t a t e  f ro m  

e n f o r c i n g  t h e  o r d in a n c e  on t h e  g ro u n d  t h a t  I t  d e n ie d  t h e  p e t i 

t i o n e r s  r i g h t s  o f  f re e d o m  o f  p r e s s  and r e l i g i o n  g u a r a n te e d  by 

t h e  F o u r t e e n t h  Amendment. The T h i r d  U n i te d  S t a t e s  C i r c u i t  

C o u r t  o f  A p p e a ls  d id  n o t  deny t h e  j u r i s d i c t i o n  o f  t h e  lo w e r  

c o u r t ,  b u t  r e v e r s e d  t h e  d e c i s i o n  u n d e r  t h e  a u t h o r i t y  o f  t h e  

O p e l ik a  r u l i n g .  T h e r e f o r e ,  p e t i t i o n e r s  a p p e a le d  and w ere 

g r a n t e d  c e r t i o r a r i  by t h e  h ig h  c o u r t ,  Mr, C h i e f  J u s t i c e  S to n e  

d e l i v e r i n g  t h e  m a j o r i t y  o p in io n  po sed  t h e  c o n s t i t u t i o n a l  p r o b 

lem  as  e m b ra c in g  tw o I s s u e s :
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The q u e s t i o n s  d e c i s i v e  o f  t h e  p r e s e n t  c a s e  a r e  
w h e th e r  t h e  d i s t r i c t  c o u r t  h a s  s t a t u t o r y  j u r i s d i c 
t i o n  a s  a  f e d e r a l  c o u r t  t o  e n t e r t a i n  t h e  s u i t ,  and 
w h e th e r  p e t i t i o n e r s  h av e  by t h e i r  p l e a d i n g s  and 
p r o o f  e s t a b l i s h e d  a c a u s e  o f  a c t i o n  i n  e q u i t y . 131

The s u i t  was b r o u g h t  b e f o r e  t h e  C o u r t  i n  b e h a l f  of a l l  

t h e  J e h o v a h 's  W i tn e s s e s  o f  P e n n s y lv a n ia  and a d j o i n i n g  s t a t e s  

who w ere  r e q u i r e d  t o  pay a l i c e n s e  f e e  b e f o r e  e n g a g in g  in  

t h e i r  r e l i g i o u s  p u r s u i t s .  The C o u r t  q u i c k l y  d i s p o s e d  o f  t h e  

d i v e r s i t y  o f  c i t i z e n s h i p  q u e s t i o n  on t h e  g ro u n d  t h a t  some o f  

t h e  p e t i t i o n e r s ,  l i k e  t h e  r e s p o n d e n t s  w ere  c i t i z e n s  of 

P e n n s y l v a n i a ,  The p e t i t i o n e r s  c o n te n d e d  t h a t  t h e  o rd in a n c e  

d e n ie d  them  f re e d o m  of s p e e c h ,  p r e s s  and r e l i g i o n  g u a ra n te e d  

b y  t h e  F i r s t  Amendment and made a p p l i c a b l e  v i a  t h e  F o u r 

t e e n t h .

On t h e  f i r s t  c o n s t i t u t i o n a l  q u e s t i o n ,  t h e  C h ie f  J u s t i c e  

s a i d ,  a l t h o u g h  t h e r e  was no p r o o f  t h a t  t h e  m a t t e r  i n  c o n 

t r o v e r s y  e x c e e d e d  $ 3 ,0 0 0 ,  u n d e r  t h e  C i v i l  R i g h t s  A c t ,  t h e  d i s 

t r i c t  c o u r t  had  j u r i s d i c t i o n  t o  h e a r  and d e c i d e  t h e  q u e s t io n  

o f  t h e  c o n s t i t u t i o n a l  v a l i d i t y  o f  t h e  o r d i n a n c e .  Under th e  

A c t ,  "any  p e r s o n .  . . s t a t e  o r  t e r r i t o r y "  c a u s i n g  i n j u r y  " s h a l l  

b e  l i a b l e  t o  t h e  p a r t y  i n j u r e d  i n  an  a c t i o n  a t  la w ,  s u i t  in  

e q u i t y ,  o r  o t h e r  p r o p e r  p r o c e e d in g  f o r  r e d r e s s . " 1 3 2

U n l ik e  t h e  c o n t e n t i o n  i n  o t h e r  l i c e n s e  t a x  c a s e s ,  t h e

1 3 1 i b i d . ,  p .  1 5 9 .  

1 3 2 i b i d . ,  p .  l 6l .
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a p p e l l a n t s  c l a im e d :

t h a t  r e s p o n d e n t s ,  p r o c e e d in g  u n d e r  c h a l l e n g e d  o r 
d i n a n c e ,  by a r r e s t ,  d e t e n t i o n  and by c r i m i n a l  p r o 
s e c u t i o n s  o f  p e t i t i o n e r s  and o t h e r  J e h o v a h 's  W i t 
n e s s e s  had  s u b j e c t e d  th e m  t o  d e p r i v a t i o n  o f  t h e i r  
r i g h t s  o f  f re e d o m  o f  s p e e c h ,  p r e s s  and r e l i g i o n  
s e c u re d  by t h e  C o n s t i t u t i o n ,  and t h e  c o m p la in t  
s e e k s  e q u i t a b l e  r e l i e f  f ro m  s u c h  d e p r i v a t i o n  in  
t h e  f u t u r e . 133

T h is  was q u i t e  d i f f e r e n t  f ro m  M urdock, S t r u t h e r s , and o t h e r  

s i m i l a r  c a s e s ,  i n  t h a t  t h e  p e t i t i o n e r s  w ere  p r a y in g  t h e  C o u r t  

f o r  f u t u r e  r e l i e f .

U nder A nglo  Saxon  l e g a l  p r o c e d u r e ,  i n j u n c t i o n s  and s t a y s  

o f  a c t i o n  w i l l  be  g r a n t e d  u n d e r  e q u i t y  j u r i s d i c t i o n  o n ly  i f  

t h e r e  i s  d e m o n s t r a b le  e v id e n c e  t h a t  u n l e s s  t h e  a c t i o n  i s  e n 

j o i n e d ,  i r r e p a r a b l e  damage would o c c u r .  T h i s  i s  n o t  t h e  same 

a s  a n t i c i p a t i n g  e v i l s  o r  c r i m e s .  The dam age, u s u a l l y  c i v i l  

i n  n a t u r e ,  m ust be  i r r e p a r a b l e ;  and th e  w r i t  can  i s s u e  on ly  

f ro m  a C o u r t  o f  e q u i t y  j u r i s d i c t i o n .  T h e re  was no q u e s t i o n  

w h a ts o e v e r  t h a t  t h e  d i s t r i c t  c o u r t  in  t h e  i n s t a n t  c a s e ,  had  

j u r i s d i c t i o n  i n  t h e  c o n t r o v e r s y ,  and had  t h e  a u t h o r i t y  t o  

i s s u e  a w r i t  o f  i n j u n c t i o n  u n d e r  e q u i t y .  B u t  " p e t i t i o n e r s  

a r e  e n t i t l e d  t o  t h e  r e l i e f  p ra y e d  o n ly  i f  t h e y  e s t a b l i s h  a 

c a u s e  o f  a c t i o n  in  e q u i t y . "134 s t o n e  f e l t  t h a t  e s p e c i a l l y  

when a p e t i t i o n  s e e k s  t o  in v o k e  t h e  pow ers o f  t h e  C o u r t

133i b i d .

I 3 4 i b i d . ,  p .  1 6 2 .
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t h r o u g h  an i n j u n c t i o n ,  t o  i n t e r f e r e  w i t h  t h r e a t e n e d  c r i m i n a l  

p r o s e c u t i o n s  i n  a s t a t e  c o u r t ,  t h e  m o tio n  s h o u ld  b e  o b j e c t e d  t o ,  

" i t  i s  a f a m i l i a r  r u l e  t h a t  c o u r t s  o f  e q u i t y  do n o t  o r d i n a r i l y  

r e s t r a i n  c r i m i n a l  p r o s e c u t i o n s . "^^5  B e c a u se  t h e  a c t  i s  a l l e g e d  

t o  be a v i o l a t i o n  o f  c o n s t i t u t i o n a l  r i g h t s ,  i s  n o t  a g ro u n d  f o r  

e q u i t y  r e l i e f  s i n c e  t h e  c o n s t i t u t i o n a l i t y  o f  o r d in a n c e s  and 

s t a t u t e s  can "b e  d e te r m in e d  as  r e a d i l y  in  c r i m i n a l  c a s e s  a s  

in  a s u i t  f o r  an i n j u n c t i o n . "^36  o t h e r  w o rd s ,  an i n j u n c t i o n  

b e i n g  a l a s t - r e s o r t  remedy need  n o t  be made a v a i l a b l e  when t h e  

r e l i e f  can be g r a n t e d  t h r o u g h  o t h e r  p r o c e d u r a l  c h a n n e l s .  S to n e  

th e n  l a i d  down a r u l e  o f  law  n o t  n o v e l ,  b u t  c e r t a i n l y  n o t  

w a n t in g  in  c l a r i t y  and c o n s t i t u t i o n a l  n i c e t y .

Where t h e  t h r e a t e n e d  p r o s e c u t i o n  i s  by s t a t e  o f f i c e s  
f o r  a l l e g e d  v i o l a t i o n s c o f  a  s t a t e  law , t h e  s t a t e  
c o u r t s  a r e  t h e  f i n a l  a r b i t e r s  o f  i t s  m ean ing  and 
a p p l i c a t i o n ,  s u b j e c t  o n ly  t o  r e v ie w  by t h i s  C o u r t  
on f e d e r a l  g ro u n d s  a p p r o p r i a t e l y  a s s e r t e d .  Hence 
t h e  a r r e s t  by t h e  f e d e r a l  c o u r t s  o f  t h e  p r o c e s s e s  
o f  c r i m i n a l  law w i t h i n  t h e  s t a t e s ,  and t h e  d e t e r 
m in a t io n  o f  q u e s t i o n s  o f  c r i m i n a l  l i a b i l i t y  u n d e r  
s t a t e  law  by  a  f e d e r a l  c o u r t  o f  e q u i t y ,  a r e  t o  be 
s u p p o r t e d  o n ly  on a show ing  o f  d a n g e r  o f  i r r e p a 
r a b l e  i n j u r y  'b o t h  g r e a t  and i m m e d i a t e .*"137

^^^I b i d . ,  p .  1 6 3 .

1361b i d .

^ 3 7 % b id . ,  p p .  1 63 - 1 6 4 . c a s e s  c i t e d :  S p i l lm a n  M otor 
Company v . “ U ô3ge, 295 U .S .  89 ( 1 9 3 5 ) ;  B e a l  v .  M is s o u r i  P a c i f i c  
R a i lw a y  C o r p o r a t i o n . ,  312 U .S .  45 (1 9 4 1 ) ;  W atson v .  B uck , 313 
Ü .S .  3'8Y ( l 9 4 1 ' ) T a n d  W i l l i a m s  v .  M i l l e r , 317 Ü .S .  5 9 ^ T T 9 4 2 ) .
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I f  t h e  c a s e  p r e s e n t e d  any d i f f i c u l t  c o n s t i t u t i o n a l  p r o b le m s ,  

i n  t h e  l i g h t  o f  t h e  C h ie f  J u s t i c e ' s  l u c i d  s t a t e m e n t ,  t h e  c o n 

t r o v e r s y  seems n o t  t o  b e  a c o n t r o v e r s y  a t  a l l .  U n f o r t u n a t e l y ,  

n o t  a l l  i s s u e s  can  b e  r e s o l v e d  by s im p le  s t a t e m e n t s .  A c t u a l l y ,  

t h e  d i f f i c u l t y  in  t h e  p r e s e n t  c a s e  was n o t  i n  e s t a b l i s h i n g  

a p o i n t  o f  law  h o w ev er  i l l u s i v e  t h a t  may h a v e  b e e n .  The r e a l  

d i f f i c u l t y  was i n  d e t e r m in i n g  w h e th e r  t h e r e  was en o u g h  e v id e n c e  

o f  a t h r e a t e n e d  i r r e p a r a b l e  i n j u r y  w h ic h  t h e  c o u r t  had a r i g h t  

t o  p r e v e n t .  T h i s  q u e s t i o n  t o o .  S to n e  d i s p o s e d  w i t h  r e l a t i v e  

e a s e .

, , . t h e  C o u r t  made no f i n d i n g  o f  t h r e a t e n e d  i r r e p 
a r a b l e  i n j u r y  t o  p e t i t i o n e r s  o r  o t h e r s  and we c a n 
n o t  say  t h a t  t h e  d e c l a r e d  i n t e n t i o n  t o  i n s t i t u t e  
o t h e r  p r o s e c u t i o n s  i s  s u f f i c i e n t  t o  e s t a b l i s h  i r 
r e p a r a b l e  i n j u r y  i n  t h e  c i r c u m s t a n c e s  o f  t h i s
c a s e , 138

The r e a l  im p o r ta n c e  o f  t h e  c a s e  d im in i s h e d  b e c a u s e  o f  

t h e  M urdock d e c i s i o n  w h ich  s t r u c k  down t h e  v a l i d i t y  o f  t h e  

l i c e n s i n g  o r d i n a n c e s .  I n  t h e  f i r s t  p l a c e .  S to n e  n o te d  t h a t  

"an  i n j u n c t i o n  lo o k s  t o  t h e  f u t u r e ,"139  w hich  t h e  f e d e r a l  

c o u r t s  sh o u ld  b e  c a r e f u l  in  a p p r a i s i n g .  C o u r t s  s h o u ld  n o t  

e n v i s a g e  i n  ad v a n c e  a l l  t h e  p o s s i b l e  d i v e r s i t y  o f  e v i l s  and 

r u l e  u n d e r  w hat c o n d i t i o n s  f re e d o m  o f  r e l i g i o n ,  s p e e c h  o r  

p r e s s  may o r  may n o t  b e  v i o l a t e d .  S e c o n d ly ,  i n  v iew  of t h e  

M urdock d e c i s i o n  r e n d e r e d  t h e  same d a y ,  "we f i n d  no g round

^38i b i d ,

139i b i d , ,  p , 165,
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f o r  s u p p o s in g  t h a t  t h e  i n t e r v e n t i o n  o f  a f e d e r a l  c o u r t ,  i n  

o r d e r  t o  s e c u r e  p e t i t i o n e r s '  c o n s t i t u t i o n a l  r i g h t s ,  w i l l  b e  

e i t h e r  n e c e s s a r y  o r  a p p r o p r i a t e . " 1^0

So s a y i n g ,  t h e  m a j o r i t y  in  t h e  D o u g la s  c a s e  a f f i r m e d  

t h e  Judgm ent o f  t h e  C i r c u i t  C ourt o f  A p p e a ls  and d i s m i s s e d  

t h e  b i l l .  What t h e  c a s e  i n v o lv e d ,  i t  s e e m s ,  was an a t t e m p t  by 

t h e  p e t i t i o n e r s  t o  r e s t r a i n  t h e  s t a t e  f ro m  c a r r y i n g  o u t  an a c t  

w h ich  i t  d id  n o t  h av e  t h e  a u t h o r i t y  t o  c a r r y  o u t .  The c a s e  

r e i t e r a t e d  an e s t a b l i s h e d  r u l e ;  t h e  rem edy f o r  t h e  c u r t a i l m e n t  

o f  a t h r e a t e n e d  c r i m i n a l  p r o s e c u t i o n  by t h e  s t a t e  i s  n o t  a  s u i t  

i n  e q u i t y  f o r  an i n j u n c t i o n  i n  a f e d e r a l  c o u r t .

Mr, J u s t i c e  J a c k s o n  Jo in ed  by Mr, J u s t i c e  F r a n k f u r t e r ,  

t o o k  t h e  o p p o r t u n i t y  t o  e x p r e s s  h i s  v iew s  i n  t h e  i n s t a n t  c a s e .  

He c o n c u r r e d  w i th  t h e  m a j o r i t y ,  b u t  h i s  c o n c u r r e n c e  was r e a l l y  

m eant t o  be  t h e  d i s s e n t  he  d id  n o t  r e c o r d  i n  t h e  M urdock and 

S t r u t h e r s  c a s e s .  I t  was h i s  f e e l i n g  t h a t  t h e  C o u r t  was 

t r e a t i n g  t h e  p a r t s  r a t h e r  t h a n  t h e  w h o le .  In  a l l  t h r e e  c a s e s  

t h e  m a j o r i t y  d id  n o t  d e a l  w i th  t h e  i s s u e  in  i t s  p r o p e r  s e t t i n g .  

To J a c k s o n ,  o n ly  t h e  D o u g la s  case  p r o v id e d  a c o m p re h e n s iv e  

s t o r y  o f  t h e  e l a b o r a t e  p l a n  o f  cam paign em ployed by ttJe  J e h o 

v a h ' s  W i t n e s s e s .  And t h e  f u l l  im p ac t o f  t h e i r  cam paign  upon 

t h e  community was t h e  im p o r t a n t  f a c t o r  t o  c o n s i d e r  i n  r e n d e r i n g  

t h e  d e c i s i o n s .  J a c k s o n  s a i d  t h a t  t h e  D o u g la s  r e c o r d  made 

a v a i l a b l e  c e r t a i n  f a c t s  w h ic h  u n q u e s t i o n a b l y  would u p h o ld  t h e

l^ O lb id .
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r i g h t  o f  s t a t e s  t o  r e g u l a t e  t h e  a c t i v i t i e s  o f  t h i s  p e r s i s t e n t 

l y  b o th e rso m e  s e c t .  He p o i n t e d  t o  t h e  s i z e  o f  t h e  W atch tow er 

B i b l e  and T r a c t  S o c i e t y ,  a  c o r p o r a t i o n  en g ag ed  i n  a l a r g e  

r e v e n u e - b e a r i n g  e n t e r p r i s e  whose a c c u r a t e  r e c o r d s  w ere  n o t  

a v a i l a b l e  t o  t h e  C o u r t ;  t h e  method of o p e r a t i o n  and t h e  p u b l i c  

d i s t u r b a n c e s  t h e  W i tn e s s e s  c a u s e d ,  and th e  o u tw ard  a t t a c k  

a g a i n s t  t h o s e  who w ould n o t  s u b s c r i b e  t o  t h e i r  t e a c h i n g s ,  

J a c k s o n  p a i n s t a k i n g l y  e x p l a i n e d  t h e  a c t i v i t i e s  o f  t h e  p e t i 

t i o n e r s  in  a l l  t h e  c a s e s  in v o lv e d  and i n t i m a t e d  t h a t  t h e i r  

a g g r e s s i v e  cam paign w as ,  i n  some c a s e s ,  p u r p o s e l y  d e s ig n e d  t o  

f r u s t r a t e  t h e  l o c a l  a u t h o r i t i e s .  They would n e v e r  t a k e  a 

r e a s o n a b l e  "no" f o r  an an sw er  s a id  J a c k s o n ,  even  when t h e  l o c a l  

a u t h o r i t i e s  w ere a c t i n g  i n  good f a i t h  and f o r  t h e i r  b e n e f i t .  

O f te n  th e y  would in v a d e  a c i t y  "en  m asse"  and u n d e r  t h e  d i r e c 

t i o n  o f  a "zone  s e r v a n t , "  co n v e rg e  on t h e  h a p l e s s  i n h a b i t a n t s  

d i s r e g a r d i n g  a l l  r u l e s  o f  c o u r t e s y  and r e s p e c t .  They would 

a l s o  p l a y  t h e i r  p h o n o g rap h  r e c o r d s  w h ich  w ere  u s u a l l y  a t t a c k s  

on C h r i s t i a n i t y  i n  g e n e r a l  and t h e  Roman C a t h o l i c  C hurch  in  

p a r t i c u l a r .  From Ju d g e  R u t h e r f o r d ’ s  b o o k ,  " R e l i g i o n "  Ja ck so n  

c i t e d  numerous p a s s a g e s  m aking  s p e c i a l  n o te  o f  t h e  venomous 

a t t a c k  on t h e  C a t h o l i c  C hurch  as  t h e  " H a r l o t . "  "Such  i s  th e  

a c t i v i t y  w hich  i t  i s  c la im e d  no p u b l i c  a u t h o r i t y  can e i t h e r  

r e g u l a t e  o r  t a x . " ^ ^ ^  O ver t h e  d e c i s i o n  r e n d e r e d  in  Murdock 

and S t r u t h e r s , " I  d i s s e n t "  s a id  J a c k s o n ,  " a  d i s a g r e e m e n t

l 4 l l b i d . ,  p . 1 7 4 .
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in d u c e d  in  no s m a l l  p a r t  by t h e  f a c t s  r e c i t e d . "^ ^ 2  w h i l e  t h e  

J u s t i c e  p r e s e n t e d  a w e l l -d o c u m e n te d  d e s c r i p t i o n  o f  t h e  W i t 

n e s s e s  and t h e i r  m ethod o f  c a m p a ig n ,  i f  h i s  d i s s e n t  w ere  b a s e d  

on t h e s e  f a c t s  a l o n e ,  i t  c o u ld  be  c o n c lu d e d  t h a t  h i s  d e c i s i o n  

was c o n d i t i o n e d  p r i m a r i l y  by t h e  o f f e n s i v e  n a t u r e  o f  t h e  

P e t i t i o n e r s  and t h e i r  ways — h a r d l y  a c o n s t i t u t i o n a l  g ro u n d  

f o r  r e s t r a i n t .

A p p ro a c h in g  t h e  c o n t r o v e r s y  f ro m  a more a c c e p t a b l e  - -  

and v a l i d  - -  c o n s t i t u t i o n a l  m o ld , J a c k s o n  l i s t e d  t h r e e  s u b 

j e c t s  d i s c u s s e d  i n  M urdock and S t r u t h e r s , w h ich  had  t h e  

t e n d e n c y  o f  o b s c u r i n g  t h e  e f f e c t  o f  t h e  d e c i s i o n s .  The f i r s t  

had  t o  do w i th  t h e  fo rm  o f  o r d in a n c e s  in  q u e s t i o n .  I n  M urdock, 

t h e  C o u r t  h e l d  i n v a l i d  t h e  o r d in a n c e  b e c a u s e  i t  was n o t  " n a r 

ro w ly  d ra w n ,"  w h i l e  i n  S t r u t h e r s  " t h e  o r d in a n c e  i s  c e r t a i n l y  

n a r ro w ly  d raw n . Y e t  t h e  C o u r t  d e n i e s  t h e  h o u s e h o ld e r  t h e  n a r 

row p r o t e c t i o n  i t  g i v e s . "1^3  The f u n c t i o n  o f  t h e  C o u r t  a c 

c o r d i n g  t o  J a c k s o n ,  was t o  d e c id e  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  

o r d i n a n c e s ,  i n  a c c o r d a n c e  w i t h  t h e  c o n s t r u c t i o n  g iv e n  them  by 

t h e  s t a t e  and a p p l i e d  by l o c a l  a u t h o r i t i e s ,  n o t  i n  " c e n s o r i n g  

t h e i r  d r a f t s m a n s h i p " a s  t h e  C o u r t  d id  i n  t h e s e  c a s e s .  

S e c o n d ly ;  i n  n e i t h e r  c a s e  d id  t h e  C o u r t  g iv e  c l e a r - c u t  c o n s i d e 

r a t i o n  t o  p a r t i c u l a r  a c t i v i t i e s .  I n s t e a d ,  t h e  C o u r t  b le n d e d

I4 3 i b i d . ,  p .  175.
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and c o n fu se d  t h e  i s s u e  by i n c l u d i n g  q u e s t i o n s  w h ich  i t  was n o t  

c a l l e d  upon t o  d e c i d e .  I n  t h e  M urdock c a s e  t h e  C o u r t  spo k e  

o f  r e s t o r i n g  l i b e r t i e s  o f  i t i n e r a n t  e v a n g e l i s t s  t o  t h e i r  h i g h ,  

c o n s t i t u t i o n a l  p o s i t i o n  w i t h o u t  d e c l a r i n g  w hat t h e s e  p r i v i l e g e s  

w e r e ,  " S i m i l a r l y  i n  t h e  S t r u t h e r s  c a s e  t h e  C o u r t  f a i l s  t o  d e a l  

w i th  t h e  b e h a v i o r  o f  t h e  W i tn e s s e s  on i t s  own m e r i t s , The 

C o u r t  a c t u a l l y  r e a c h e d  t h e  d e c i s i o n  by b a l a n c i n g  t h e  o r d in a n c e  

w i t h  t h e  r i g h t  o f  i n d i v i d u a l  h o u s e h o ld e r s  t o  r e c e i v e  whomever 

t h e y  p l e a s e d .  T h i s  was a h y p o t h e t i c a l  s i t u a t i o n  and t h e  d e 

t e r m i n a t i o n  o f  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  o r d in a n c e  was n o t  

s e rv e d  by b a l a n c i n g  n e b u lo u s  r i g h t s  o v e r  r e a s o n a b l e  r e g u l a t o r y  

m e a s u re s ,  J a c k s o n  a g re e d  t h a t  t h e r e  w ere  h o s p i t a b l e  h o u s e 

h o l d e r s  who may be g l a d  t o  r e c e i v e  t h e  l i t e r a t u r e .

D o u b t l e s s  t h e r e  e x i s t  f e l l o w  s p i r i t s  who welcome 
t h e s e  c a l l e r s ,  b u t  t h e  i s s u e  h e r e  i s  w hat a r e  t h e  
r i g h t s  o f  t h o s e  who do n o t  and w hat i s  t h e  r i g h t  
o f  t h e  community t o  p r o t e c t  th em  in  t h e  e x e r c i s e  
6 f  t h e i r  own f a i t h  i n  p e a c e .  T h a t  i s s u e  - - t h e  
r e a l  i s s u e  — seem s n o t  t o  be  d e a l t  w i t h . l ^ o

T h i r d l y ;  a l t h o u g h  t h e  C o u r t  a d m i t t e d  i n  b o th  c a s e s  c e r t a i n  

e v i l s  e x i s t e d  w h ich  t h e  s t a t e  h a s  a r i g h t  t o  p r e v e n t ,  i t  d id  

n o t  i d e n t i f y  th em , n e i t h e r  d id  i t  l a y  down a w o rk a b le  g u id e  

i n  d o in g  s o .  I n  M urdock t h e  C o u r t  f e l t  t h a t  t h e  r e q u i r e m e n t  

o f  a l i c e n s e  f e e  was q u i t e  d i f f e r e n t  f ro m  a r e q u i r e m e n t  t o  

g i v e  t h e  name, a d d r e s s  and o th e r rn ta r k s  o f  i d e n t i f i c a t i o n .

l45ibid,
l 4 6 i b i d , ,  p ,  177 .
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To J a c k s o n  t h e r e  was no d i f f e r e n c e  e x c e p t  f o r  t h e  f e e  im p o se d .  

And he was n o t  w i l l i n g  t o  s ay  t h a t  t h e  f e e  r a n g i n g  f ro m  $ 1 , 5 0  

p e r  d ay  t o  l e s s  th a n  a d o l l a r  p e r  day f o r  tw o w eeks was u n 

r e a s o n a b l e ,  "T h e re  i s  n o t  a s y l l a b l e  o f  e v id e n c e  t h a t  t h i s  

amount e x c e e d s  t h e  c o s t  t o  th e  community o f  p o l i c i n g  t h i s  

a c t i v i t y , "1^7

As f o r  t h e  s u g g e s t i o n  in  S t r u t h e r s  t h a t  t h e  p ro b le m  

s h o u ld  be  worked by e a c h  community f o r  i t s e l f ,  J a c k s o n  s a i d  

was "somewhat i r o n i c a l  i n  view o f  t h e  f a t e  o f  t h e  o r d in a n c e s

h e r e  i n v o l v e d ,

L ik e  F r a n k f u r t e r ' s  argum ent i n  t h e  f l a g  s a l u t e  c a s e s  

J a c k s o n  to o  was c o n c e rn e d  abou t t h e  n i n e t y  and n i n e .  To p e r 

m i t  t h e  W i tn e s s e s  f re e d o m  from  r e a s o n a b l e  r e s t r i c t i o n s  was t o  

assum e t h a t  a l l  o t h e r  s e c t s  were s i m i l a r l y  f r e e  f ro m  r e s t r i c 

t i o n s  s h o u ld  t h e y  d e c i d e  t o  p r o s e c u t e  t h e i r  b e l i e f s  w i t h  v ig o r ,  

T h e n ,  w here  d o e s  t h e  m a j o r i t y  f i n d  r e f u g e ?  C o n v e r s e ly ,  i f  a 

m i n o r i t y  can  r e s o r t  t o  t h e s e  t a c t i c s ,  w hat would h ap p en  t o  

t h e  m i n o r i t y  i f  a m a j o r i t y  d e c id e d  t o  im pose a s i m i l a r  d r i v e ?

A com m on-sense t e s t  a s  t o  w h e th e r  t h e  c o u r t  h a s  
s t r u c k  a p r o p e r  b a l a n c e  of t h e s e  r i g h t s  i s  t o  a s k  
w hat t h e  e f f e c t  w ould  b e  i f  t h e  r i g h t  g iv e n  t o  
t h e s e  W i tn e s s e s  s h o u ld  be  e x e r c i s e d  by a l l  s e c t s  
and d e n o m in a t io n s .  I f  each  c o m p e tin g  s e c t  i n  t h e  
U n i te d  S t a t e s  w en t a f t e r  t h e  h o u s e h o ld e r  by t h e  
same m e th o d s ,  I  s h o u ld  t h i n k  i t  i n t o l e r a b l e , 1^9

l ^ T i b i d . 

I 4 8 i b i d , ,  p ,  1 7 8 . 
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T h i s  a rg u m en t seems t o  be  an a n t i c i p a t i o n  o f  e v i l s  w hich  a r e  

q u i t e  u n l i k e l y  t o  o c c u r  — an a rg u m en t w h ich  b o t h  t h e  m a jo r 

i t y  and m i n o r i t y  o p i n i o n s  have  r e p e a t e d l y  lo o k e d  upon w i th  

d i s f a v o r *

T h ro u g h o u t  h i s  d i s s e n t  J u s t i c e  J a c k s o n  seemed t o  h av e  

b e e n  e s p e c i a l l y  d i s t u r b e d  by t h e o o f f e n s i v e  n a t u r e  o f  t h e  P e 

t i t i o n e r s '  p r a c t i c e s .  The J e h o v a h 's  W i tn e s s e s  had gone b e 

yond t h e  bounds  o f  p r o p e r  l i m i t s  i n  em p lo y in g  t h e i r  m eans. 

A l th o u g h  t h e  F i r s t  Amendment a s s u r e d  t h e  b r o a d e s t  t o l e r a b l e  

e x e r c i s e  o f  f r e e  s p e e c h ,  p r e s s ,  and r e l i g i o n ,  "Does what i s  

o b s c e n e ,  o r  c o m m e rc ia l ,  o r  a b u s i v e ,  o r  i n c i t i n g  become l e s s  

^ o f f e n s i v ^ /  i f  em ployed t o  p rom ote  a r e l i g i o u s  i d e o l o g y ? " 1 5 0  

h e  a s k e d .  The C o u r t  i n  t h e  C h a p l in s k y  c a s e  h e l d  t h a t  t h e  

W i tn e s s e s  may n o t  c a l l  a p u b l i c  o f f i c i a l  a  "damned r a c k e t e e r "  

o r  a "damned f a s c i s t , "  b e c a u s e  t h e  u s e  o f  t h e s e  " f i g h t i n g  

w o rd s"  w ere  beyond t h e  l i m i t s  o f  p r i v i l e g e ,

how th e n  can t h e  C o u r t  to d a y  h o ld  i t  a  'h i g h  c o n 
s t i t u t i o n a l  p r i v i l e g e '  t o  go  t o  hom es, i n c l u d i n g  
t h o s e  o f  d e v o u t  C a t h o l i c s  on Palm  Sunday m o rn in g ,  
and t h r u s t  upon them  l i t e r a t u r e  c a l l i n g  t h e i r  
c h u rc h  a 'w h o re '  and t h e i r  f a i t h  a ' r a c k e t ' ? 1 5 1

To J a c k s o n ,  a t  b e s t ,  i t  was a q u e s t i o n a b l e  u se  o f  r e l i g i o u s  

f re e d o m  t o  p e r m i t  t h e  v u l g a r  c r i t i c i s m  a g a i n s t  a n o t h e r  r e l i g i o n ,  

and c e r t a i n l y  a m isu s e  o f  a c h e r i s h e d  r i g h t  t o  knock  on

150i b i d . ,  p ,  179 .
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so m e o n e ’ s  d o o r  and a g a i n s t  h i s  w i l l  e n t e r  o r  t h r u s t  i n t o  h i s  

hand a r t i c l e s  w h ich  may a p p e a r  t o  t h e  h o u s e h o ld e r  u n d e s i r a b l e  

o r  c o m p le te ly  in  o p p o s i t i o n  t o  h i s  own r e l i g i o u s  c o n v i c t i o n s .  

The C o u r t ,  he  s a i d  made t h e  a g g r e s s i v e  method o f  t h e  p e t i 

t i o n e r s  t h e  law  o f  t h e  la n d  by t r y i n g  t h e  h a n d s  o f  a l l  l o c a l  

a u t h o r i t y .  He th e n  i s s u e d  a w a rn in g :

T h i s  C o u r t  i s  f o r e v e r  a d d in g  new s t o r i e s  t o  t h e  
t e m p le s  o f  c o n s t i t u t i o n a l  la w ,  and t h e  t e m p le s  have  
a  way o f  c o l l a p s i n g  when one s t o r y  t o o  many i s
a d d e d . 152

A lth o u g h  Mr, J u s t i c e  J a c k s o n ’ s o p in io n  h a s  b e e n  r e c o r d 

ed a s  a c o n c u r r i n g  d e c i s i o n ,  i t  w as ,  f o r  a l l  p r a c t i c a l  p u r p o s e s ,  

a d i s s e n t .  In asm u ch  a s  t h e  t h r e e  c a s e s ,  M urdock, S t r u t h e r s  

and D o u g la s , w e re  h e a r d  a t  t h e  same t i m e ,  and J a c k s o n  d i s s e n t 

ed i n  t h e  f i r s t  tw o w i t h o u t  a w r i t t e n  o p i n i o n ,  he  t o o k  t h i s  

o c c a s io n  t o  w r i t e  h i s  d i s s a t i s f a c t i o n  o v e r  t h e  m a j o r i t y  d e c i 

s i o n s ,  He was i n  f a v o r  o f  t h e  D o u g la s  d e c i s i o n  b u t  s a id  

n o t h i n g  a b o u t  i t ,  i n s t e a d  h i s  i m p l i c i t  r a t i o n a l e  was t h a t  t h e  

D o u g la s  o p in io n  would b e  c o n s i s t e n t  o n ly  i f  M urdock and 

S t r u t h e r s  w ere  v a c a t e d .  A l l  t h r e e  c a s e s  d e a l t  w i t h  one b ro a d  

q u e s t i o n  in  t h e  o p in io n  o f  J a c k s o n ,  and w ere t h e  d e c i s i o n s  i n  

M urdock and S t r u t h e r s  d e c id e d  a c c o r d i n g  t o  h i s  r e a s o n i n g ,  n o t  

o n ly  would t h e  D o u g la s  d e c i s i o n  b e  c o n s i s t e n t ,  t h e r e  would 

r e a l l y  b e  no n eed  f o r  i t ,

A m onth  l a t e r ,  i n  J u n e  o f  1943, t h e  C o u r t  h e a r d  and

^ ^ ^ I b id , ,  p ,  1 8 2 ,
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d i s p o s e d  o f  a  c a s e  I n v o l v i n g  t h e  W i tn e s s e s  and a v i o l a t i o n  o f  a 

D i s t r i c t  o f  C o lum bia  l i c e n s e  t a x  o r d i n a n c e . ^^3  p e t i t i o n e r s

w e re  c o n v ic t e d  o f  s e l l i n g  r e l i g i o u s  l i t e r a t u r e  on t h e  s t r e e t s  

o f  D i s t r i c t  o f  C olum bia  w i t h o u t  f i r s t  p r o c u r i n g  a l i c e n s e  and 

p a y in g  t h e  t a x  r e q u i r e d  by a D i s t r i c t  o f  Colum bia o r d i n a n c e .

The p e t i t i o n e r s  w ere  c h a rg e d  and c o n v ic t e d  i n  a p o l i c e  c o u r t .  

R e l y i n g  upon t h e  O p e l ik a  d e c i s i o n  t h e  C o u r t  o f  A p p e a ls  o f  t h e  

D i s t r i c t  o f  C o lum bia  a f f i r m e d  t h e  lo w e r  c o u r t , j u d g m e n t  h o l d i n g  

t h a t  t h e  s t a t u t e  was a p p l i c a b l e  a s  w e l l  a s  c o n s t i t u t i o n a l .

On a w r i t  o f  c e r t i o r a r i  t h e  Suprem e C o u r t  r e c e i v e d  t h e  

c a s e  and d e l i v e r e d  a p e r  c u r ia m  d e c i s i o n .  In  v iew  o f  t h e  O p e l ik a  

and M urdock d e c i s i o n s  t h e  C o u r t  v a c a te d  t h e  lo w e r  c o u r t  Judgm ent 

and rem anded t h e  c a s e  t o  t h e  C o u r t  o f  A p p e a ls  t o  s tu d y  and exam

i n e  i t s  r u l i n g  on t h e  c o n s t r u c t i o n  and v a l i d i t y  o f  t h e  D i s t r i c t  

o f  C olum bia  o r d i n a n c e .  M r. J u s t i c e  R u t l e d g e  t o o k  no p a r t  i n  t h e  

c a s e .

I t  i s  v e ry  f r e q u e n t l y  t r u e  t h a t  when t h e  Supreme C o u r t  

r e n d e r s  a d e c i s i o n  w i t h  f a r - r e a c h i n g  i m p l i c a t i o n s ,  o t h e r  c a s e s  

w h ic h  amount t o  no more t h a n  " t e s t  c a s e s "  s p r i n g  up f o r  r e v i e w .  

T h i s  i s  e s p e c i a l l y  t r u e  when s t a t e  a c t i o n  o f  some k in d  i s  p r o 

h i b i t e d .  The h ig h  c o u r t ' s  d e c i s i o n ,  a s  would be  e x p e c te d  

c a n n o t  c o v e r  a l l  o f  t h e  l e g a l  " l o o p h o l e s , "  and o n ly  a s  J u d i 

c i a l  c o n s t r u c t i o n  i s  p r o v id e d  f ro m  t im e  t o  t i m e ,  can  a  c o n 

t r o v e r s i a l  law  b e  a d e q u a t e l y  a d m i n i s t e r e d .  The m ost p ro m in e n t  

e x a m p le s  o f  t h i s  p r a c t i c e  a r e  t h e  d e c i s i o n s  a f f e c t i n g  N e g ro e s ,

^^ % u se y  V. D i s t r i c t  o f  C olum bia, 3 1 9  U .S . 5 8 3  (1943).
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and  c i v i l  r i g h t s  c a s e s  in  g e n e r a l .  To b e  s u r e ,  t h e  O p e l ik a  -  

M urdock -  B usey  r u l e  d id  n o t  c o v e r  s a t i s f a c t o r i l y  a l l  c a s e s  

a r i s i n g  u n d e r  s i m i l a r  c o n d i t i o n s .  T a k in g  .n o te  o f  t h e  M urdock 

r u l e  w h ich  seemed t o  a p p ly  more s p e c i f i c a l l y  t o  i t i n e r a n t  

m i n i s t e r s ,  t h e  town o f  McCormick, S o u th  C a r o l i n a  c h a rg e d  and 

c o n v i c t e d  a l o c a l  m i n i s t e r  on t h e  b a s i s  t h a t  t h e  p r e v i o u s  

d e c i s i o n s  o f  t h e  c o u r t  were n o t  a p p l i c a b l e  a g a i n s t  r e s i d e n t  

m i n i s t e r s . 154 J u s t i c e  D o u g la s ' m a j o r i t y  o p in io n  seemed

t o  e x p r e s s  an i r r i t a t i o n  w h ic h  was n o t  a l t o g e t h e r  i n a p p r o 

p r i a t e ,  f o r  he  s a i d :

We r e f e r r e d  t o  t h e  I t i n e r a n t  n a t u r e  o f  t h e  a c t i v i t y  
i n  t h e  Murdock c a s e  m e re ly  i n  e m p h a s is  o f  t h e  p r o -  
h i b i t i v e  c h a r a c t e r  of t h e  l i c e n s e  t a x  a s  so  a p p l i e d .  
I t s  u n c o n s t i t u t i o n a l i t y  was n o t  d e p e n d e n t  on t h a t  
c i r c u m s t a n c e ,1 5 5

The c a s e  a r o s e  a f t e r  a m i n i s t e r  o f  t h e  town o f  McCormick 

was c o n v i c t e d  f o r  " s e l l i n g "  r e l i g i o u s  l i t e r a t u r e  w i t h o u t  t a k 

i n g  o u t  a l i c e n s e  and p a y in g  t h e  f e e  a s  r e q u i r e d  by a m u n i c i p a l  

o r d i n a n c e .  The o rd in a n c e  r e q u i r e d  o f  a l l  a g e n t s  s e l l i n g  

b o o k s  t o  pay  a l i c e n s e  f e e  o f  $ 1 ,0 0  p e r  d a y ,  o r  $ 1 5 .0 0  p e r  

y e a r .  The l i c e n s e  was r e q u i r e d  o f  a l l  p e r s o n s  c a r r y i n g  on t h e  

a c t i v i t y  a s  t h e i r  b u s i n e s s ,  o c c u p a t i o n ,  o r  p r o f e s s i o n .  The 

a p p e l l a n t  was c o n v i c t e d  by  a  j u r y  i n  t h e  M a y o r 's  C o u r t ,  and 

t h e  judgm en t was a f f i r m e d  by t h e  C i r c u i t  C o u r t  o f  G e n e r a l

154p o l l e t t  V. Town o f  M cCormick, 321 U .S .  573 ( 1 9 4 4 ) .  

1 5 5 i b i d . ,  p .  577 .
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S e s s i o n s  f o r  McCormick C o u n ty ,  and t h e n  by th e  Suprem e C o u r t  

o f  S o u th  C a r o l i n a .  The p e t i t i o n e r  a p p e a le d  th e  c a s e  t o  t h e  

U n i te d  S t a t e s  Supreme C o u r t  on t h e  g ro u n d  t h a t  t h e  o r d in a n c e  

v i o l a t e d  h i s  f re e d o m  o f  w o r s h ip  a s  g u a r a n te e d  by  t h e  F i r s t  

Amendment made a p p l i c a b l e  t o  s t a t e s  by t h e  F o u r t e e n t h ,  The 

A m erican  C i v i l  L i b e r t i e s  U nion a g a i n  f i l e d  a b r i e f  o f  am icu s  

c u r i a e  u r g i n g  r e v e r s a l  o f  t h e  lo w e r  c o u r t  ju d g m e n t .

The s t a t e  c o u r t s  r e c o g n iz e d  and acknow ledged  t h e  O p e l ik a  

and M urdock d e c i s i o n s ,  b u t  d i s t i n g u i s h e d  them  f ro m  t h e  i n s t a n t  

c a s e .  T h e i r  c o n t e n t i o n  was t w o f o l d :  (1 )  t h a t  t h e  a p p e l l a n t  

was n o t  an  i t i n e r a n t  e v a n g e l i s t  b u t  a l o c a l  r e s i d e n t  whose 

c a n v a s s i n g  t o o k  p l a c e  w i t h i n  h i s  own r e s i d e n t i a l  a r e a ;  (2 )  

t h a t  t h e  a p p e l l a n t  e a rn e d  h i s  l i v i n g  by " s e l l i n g ” b o o k s ;  t h e r e 

f o r e ,  he w as n o t  a  c o l p o r t e u r ,  b u t  a s a le sm a n  by  o c c u p a t i o n .

The r e s p o n d e n t  added t h a t  t h e  " l i c e n s e  was r e q u i r e d  f o r  t h e  

s e l l i n g  o f  b o o k s ,  n o t  f o r  t h e  s p r e a d i n g  o f  r e l i g i o n . "^56 

F u r th e r m o r e ,  a rg u e d  t h e  r e s p o n d e n t ,  i n  t h i s  c a s e ,  t h e  n a t u r e  

o f  t h e  a c t i v i t y  engaged  in  was m ore com m erc ia l  t h a n  r e l i g i o u s  a 

f a c t  w h ic h  made t h e  M urdock d e c i s i o n  i n a p p l i c a b l e .

To t h e  m a j o r i t y  o f  t h e  Suprem e C o u r t ,  t h e  c a s e  a p p e a re d  

t o  be  some s o f t  o f  a  " f r u s t r a t i o n  d e v i c e , "  D oug las  p o i n t e d  

o u t  t h a t  e v e n  t h e  s t a t e  c o u r t  w i l l i n g l y  a d m i t te d  t h e  m a t e r i a l  

o f f e r e d  f o r  " s a l e "  w ere  " r e l i g i o u s  b o o k s , "  and i t  c o n c lu d e d  

" w i th o u t  d i f f i c u l t y  t h a t  i t s  p u b l i c a t i o n  and d i s t r i b u t i o n

IS ^ Ib id ., p. 575•
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come w i t h i n  t h e  w o rd s ,  ' e x e r c i s e  o f  r e l i g i o n , '  a s  t h e y  a r e  

u sed  in  t h e  C o n s t i t u t i o n . "157 The c a s e  t h e r e f o r e ,  was q u i t e  

d i f f e r e n t  " f ro m  t h a t  o f  a m e rc h a n t  who s e l l s  b o o k s  a t  a s t a n d  

o r  on t h e  r o a d , "158

On t h e  q u e s t i o n  o f  r e l i g i o u s  v i s  £  v i s  c o m m e rc ia l  a c t i v 

i t y ,  D o u g las  p o i n t e d  o u t  t h a t  t h e  M urdock d e c i s i o n  m e re ly  i n 

d i c a t e d  t h a t  " ' r e l i g i o u s '  a c t i v i t y  and 'p u r e l y  c o m m e r c ia l '  

a c t i v i t y  would a t  t im e s  be ' v i t a l '  i n  d e t e r m in i n g  t h e  c o n s t i 

t u t i o n a l i t y  o f  f l a t  l i c e n s e  t a x e s  s u c h  a s  t h e s e . "^59  i t  d id  

n o t  r u l e ,  i n  any w ay , t h a t  o c c u p a t i o n s  su c h  a s  p u r s u e d  by m in 

i s t e r s  o f  t h e  g o s p e l  b e c a u s e  t h e y  o f f e r e d  boo k s  f o r  " s a l e , "  

w ere  more c o m m erc ia l  th a n  r e l i g i o u s .

The q u e s t i o n  i s  t h e r e f o r e  a n a r ro w  o n e .  I t  i s  
w h e th e r  a f l a t  l i c e n s e  t a x  a s  a p p l i e d  t o  one who e a r n s  
h i s  l i v e l i h o o d  a s  an e v a n g e l i s t  o r  p r e a c h e r  i n  h i s  
home town i s  c o n s t i t u t i o n a l . 180

I t  a p p e a re d  c l e a r  t o  D oug las  t h a t  p r e a c h e r s  o f  more o r th o d o x  

f a i t h s  need  n o t  b e  engaged  in  c o m m e rc ia l  u n d e r t a k i n g s  t o  make 

a l i v i n g .  And a c c o r d i n g  t o  t h e  C o n s t i t u t i o n ,  "F reedom  o f  r e 

l i g i o n  i s  n o t  m e re ly  r e s e r v e d  f o r  t h o s e  w i th  a lo n g  p u r s e . " 1 ^ 1

157ib id . ,  p ,  576 .

158i b i d .

159ibid.
iGOl b i d .

iGlibid.
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The C o n s t i t u t i o n  d id  n o t  d i f f e r e n t i a t e  t h e  n eed y  fro m  t h e  

a f f l u e n t ,  t h e y  can  a l l  " a v a i l  th e m s e lv e s  o f  t h e  c o n s t i t u t i o n 

a l  p r i v i l e g e  of a ' f r e e  e x e r c i s e '  o f  t h e i r  r e l i g i o n .  , ," 1 6 2  

As a m a t t e r  o f  c o n s t i t u t i o n a l  c o n s i s t e n c y ;

. . . i f  t h i s  l i c e n s e  t a x  would be i n v a l i d  a s  a p 
p l i e d  t o  one who p r e a c h e s  t h e  G o sp e l  f ro m  t h e  p u l 
p i t ,  t h e  judgm en t b e lo w  m ust be r e v e r s e d .  F o r  we 
f a i l  t o  se e  how s u c h  a t a x  l o s e s  i t s  c o n s t i t u t i o n a l  
i n f i r m i t y  when e x a c t e d  f ro m  th o s e  who c o n f i n e  th em 
s e l v e s  t o  t h e i r  own v i l l a g e  o r  town and s t r e e t .

D o u g la s  p o i n t e d  o u t  t h a t  t h i s  d id  n o t  mean t h a t  r e l i g i o u s  u n d e r 

t a k i n g s  m ust be s u b s i d i z e d .  N e i t h e r  t h e  p r e a c h e r s  n o r  t h e  

p a r i s h i o n e r s  w ere f r e e  f ro m  t h e  f i n a n c i a l  b u r d e n s  o f  g o v ern m en t 

i n c l u d i n g  t a x e s  on incom e o r  p r o p e r t y .  B u t  t h i s  s u b j e c t i o n  t o  

g e n e r a l  t a x a t i o n  was n o t  t h e  same a s  s u b j e c t i n g  them  t o  a l i 

c e n s e  t a x  r e q u i r e m e n t  t h e  p r o h i b i t i o n  o f  w h ic h  was in t e n d e d  by 

t h e  F i r s t  Amendment.

Mr, J u s t i c e  R ee d ,  who w ro te  t h e  m a j o r i t y  o p in io n  in  

O p e l ik a  and r e g i s t e r e d  a l e n g th y  d i s s e n t  in  M urdock , c o n c u r r e d  

w i t h  t h e  m a j o r i t y  i n  t h e  i n s t a n t  c a s e  on t h e  g ro u n d  t h a t  t h e r e  

was no d i f f e r e n c e  b e tw e e n  an i t i n e r a n t  e v a n g e l i s t  and a l o c a l  

m i n i s t e r .  I t  made no d i f f e r e n c e  e i t h e r  t h a t  one may b e  engaged  

i n  p a r t  t im e  a c t i v i t y  w h i l e  t h e  o t h e r  d e v o te d  a l l  o f  h i s  t i m e .

p ,  5 7 7 , To D ouglas  t h e  f l a t  l i c e n s e  t a x  on a 
c o n s t i t u t i o n a l  p r i v i l e g e  was a s  o d io u s  a s  t h e  e a r l y  " t a x e s  on 
k n o w le d g e "  w hich  t h e  f r a m e r s  o f  t h e  C o n s t i t u t i o n  a t t e m p te d  t o  
o u t l a w .  G r o s je a n  v .  A m erican  P r e s s  C o , , s u p r a .

l G 3 l b i d ,
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Reed n o te d  t h a t  h i s  d e c i s i o n  o v e r  t h e  p r e v i o u s  c a s e s  d id  n o t  

c h a n g e ,  b u t  i f  t h e  M urdock r u l e  was t o  be  a p p l i e d ,  t h e  c o n 

s t i t u t i o n a l i t y  o f  w h ich  had a l r e a d y  b e e n  e s t a b l i s h e d ,  th e n  i t  

s h o u ld  b e  a p p l i e d  t o  r e s i d e n t  p r e a c h e r s  as  w e l l  a s  t o  i t i n e r 

a n t  e v a n g e l i s t s .

The d i s s e n t i n g  o p in io n  o f  J u s t i c e s  R o b e r t s ,  F r a n k f u r t e r ,  

and J a c k s o n  th o u g h  b r i e f ,  made i t  c l e a r  t h a t  t h e i r  v iew  of t h e  

c a s e  was m ark ed ly  d i f f e r e n t ,  " ,  . . t h e  i m p l i c a t i o n s  o f  t h e  

p r e s e n t  d e c i s i o n , "  t h e y  s a i d ,  " a r e  s t a r t l i n g , T h e y  o b s e r v 

ed a t  t h e  o u t s e t  t h a t  f i r s t  o f  a l l ,  t h e  law was n o t  d i s 

c r i m i n a t o r y ,  I t  was a t a x  on o c c u p a t i o n ,  n o t  a s i n g l i n g  o u t  

p e r s o n s  o r  c e r t a i n  o c c u p a t i o n s .  T h e re  was no o t h e r  p u rp o se  

th a n  t o  r a i s e  r e v e n u e  from  a l l  who e n jo y  t h e  s e r v i c e  and p r o 

t e c t i o n  o f  g o v e rn m e n t .  S e c o n d ly ,  t h e  o r d in a n c e  l a i d  no o n e ro u s  

b u rd en i.o n  c e r t a i n  o c c u p a t i o n s ,  o r  p e r s o n s  p u r s u i n g  th em . I t  

was n o t  l i k e  t h e  t a x  i n  q u e s t i o n  i n  t h e  G ro s je a n  c a s e  i n  w hich  

t h e  m e a su re  d i s c o u r a g e d  and s u p p r e s s e d  t h e  p u r s u i t  o f  a  p a r t 

i c u l a r  c a l l i n g .  I f  c i v i l  l i b e r t y  w e re  t o  be  o b t a i n e d ,  t h e r e  

m ust be a  r e a s o n a b l e  m o n e ta ry  e x a c t i o n  f ro m  a l l  who e n jo y  t h e  

b e n e f i t s  c o n ta in e d  and p ro v id e d  t h e r e i n .

The p e t i t i o n e r  F o l l e t t ,  a c c o r d i n g  t o  t h e  d i s s e n t i n g  

o p in io n  was b e in g  r e q u i r e d  t o  pay  f o r  t h a t  w h ic h  a l l  o t h e r s  

s i m i l a r l y  s i t u a t e d  w ere  r e q u i r e d  t o  pay  — an e x c i s e  f o r  s t r e e t  

v e n d in g .  Using t h i s  r e a s o n i n g ,  t h e  d i s s e n t e r s  p r e s e n t e d  t h e i r

164I b i d . ,  p , 582.
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m ost v ig o r o u s  a t t a c k ,

F o l l e t t  a s k s  e x e m p t io n  b e c a u s e  s t r e e t  v e n d in g  i s ,  
f o r  h im , a l s o  p a r t  o f  h i s  r e l i g i o n .  As a r e s u l t  
F o l l e t t  w i l l  e n jo y  a s u b s id y  f o r  h i s  r e l i g i o n .  He 
w i l l  u s e  t h e  c o n t r i b u t i o n  f o r  t h e  c o s t  of g o v e r n 
m ent w h ich  e v e ry o n e  e l s e  w i l l  h av e  t o  p a y .1 6 5

The i n s t a n t  c a s e ,  on t h i s  b a s i s ,  a c c o r d in g  t o  t h e  d i s s e n t ,  a p 

p e a re d  v e r y  d i f f e r e n t  f ro m  M urdock . I n  n o t  d i f f e r e n t i a t i n g  

b e tw een  t h e  i t i n e r a n t  e v a n g e l i s t  and t h e  f u l l - t i m e  p r e a c h e r ,  

t h e  C o u r t  p e r m i t t e d  t h e  i n t r u s i o n  o f  c e r t a i n  p r a c t i c e s  w h ich  

w ere  n o t  w i t h i n  t h e  p e r m i s s i v e  s c o p e  o f  th e  F i r s t  Amendment,

In  e f f e c t  t h e  d e c i s i o n  g r a n t s  n o t  f r e e  e x e r c i s e  o f 
r e l i g i o n ,  i n  t h e  s e n s e  t h a t  su c h  e x e r c i s e  s h a l l  n o t  
be h i n d e r e d  o r " l i m i t e d ,  b u t ,  on t h e  o th e r  h a n d ,  r e 
q u i r e s  t h a t  t h e  e x e r c i s e  o f  r e l i g i o n  be s u b s i d i z e d .
T r i n i t y  C hurch  owning g r e a t  p r o p e r t y  in  New Y ork  
C i t y ,  d e v o te s  t h e  incom e t o  r e l i g i o u s  e n d s .  M ust i t ,  
t h e r e f o r e ,  be exem pt f ro m  p a y in g  i t s  f a i r  s h a r e  o f  
t h e  c o s t  o f  g o v e r n m e n t ’ s p r o t e c t i o n  of i t s  p r o p e r t y ? l o 6

S a y in g  "we c a n n o t  i g n o r e  t h a t  t h i s  d e c i s i o n  i n v o l v e s , "  t h e  d i s 

s e n t e r s  w ere  f e a r f u l  o f  t h e  e x t e n s i o n  o f  t h i s  e x e m p t io n  i n t o  

t h e  a r e a  o f  s p e e c h  and p r e s s .  I f  t h e  F i r s t  Amendment g u a r a n t e e d  

im m unity  f ro m  t a x a t i o n  f o r  r e l i g i o u s  a c t i v i t y ,  t h e n  t h e  Amend

m ent m ust g u a r a n t e e  e q u a l  im m unity  t o  t h e  e x e r c i s e  o f  s p e e c h  

and p r e s s  a l i k e .  I f  t h e r e f o r e ,  t a x e s  c a n n o t  be  e x a c t e d  f ro m  

J e h o v a h ’s W i tn e s s e s  b e c a u s e  t h e y  a r e  p r i m a r i l y  en g ag ed  in  

r e l i g i o u s  p u r s u i t s ,  " t h e y  can no more be  e n f o rc e d  a g a i n s t

l 6 5 i b i d . ,  p p .  58 0 - 5 8 1 . 

iG G lb ld . ,  p .  5 8 1 .
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p u b l i s h e r s  o r  v e n d o rs  o f  b o o k s ,  w h e th e r  d e a l i n g  w i t h  r e l i g i o n  

o r  o t h e r  m a t t e r s  o f  i n f o r m a t i o n . "1 ^ ?  U nder s u c h  a  d a r i n g  d o c 

t r i n e ,  t h o s e  who a d m i n i s t e r  t o  t h e  s i c k ,  n u r s e  t h e  d i s a b l e d ,  

w ork  f o r  t h e  b e t t e r m e n t  o f  s o c i a l  and econom ic  c o n d i t i o n s ,  o r  

en g ag e  i n  a m y ria d  o f  o t h e r  s e r v i c e s ,  a r e  immune f ro m  t a x a t i o n s  

i f  t h e y  w ould  b u t  c l a im  t h e i r  p u r s u i t  t o  be a n  e x e r c i s e  o f  r e 

l i g i o u s  b e l i e f s .  Such a  c l a im  no m a t t e r  how e a r n e s t  o r  h o n o r 

a b l e ,  d id  n o t  e n t i t l e  th em  t o  b e  f r e e  o f  t h e  c o s t  o f  g o v e r n 

m ent w h ich  a c t u a l l y  p r o t e c t s  t h e i r  c la im s  t o  f re e d o m .

M r. J u s t i c e  M urphy, c o n c u r r i n g  w i th  t h e  m a j o r i t y  s o u g h t  

t o  d e a l  w i t h  t h e  d i s s e n t i n g  o p in io n  r a t h e r  s u m m a r i ly . H is  

o p in io n  i n  a l l  p r o b a b i l i t y  would n o t  have  b e e n  r e c o r d e d ,  w ere  

i t  n o t  f o r  t h e  d i s s e n t i n g  o p in io n  w h ich  he t h o u g h t  t o  b e  q u i t e  

u n r e a l i s t i c .  The c o n t e n t i o n  t h a t  t h e  m a j o r i t y  o p in io n  " s u b s i 

d i z e d "  r e l i g i o n ,  Murphy s a i d ,  was " m e re ly  a h a r s h  way o f  s a y 

in g  t h a t  t o  p r o h i b i t  t h e  t a x a t i o n  o f  r e l i g i o u s  a c t i v i t i e s  i s  

t o  g i v e  s u b s t a n c e  t o  t h e  c o n s t i t u t i o n a l  r i g h t  o f  r e l i g i o u s  

f r e e d o m . T o  t h e  r e f e r e n c e  t h a t  T r i n i t y  C h u rc h  and t a x a t i o n  

on i t s  p r o p e r t y  i n v e s tm e n t  would be exem pted by t h e  m a j o r i t y  

r e a s o n i n g ,  Murphy a a & ü e re d ,  " I  am n e i t h e r  d i s t u r b e d  n o r  im

p r e s s e d  b y  t h e s e  a l l e g a t i o n s , T h e  C o u r t  was n o t  d e c i d i n g  

on incom e a r i s i n g  o u t  o f  e x t e n s i v e  p r o p e r t y  h o l d i n g s  and

l 6 7 i b i d . ,  p .  5 8 2 .

I 8 8 i b i d . ,  p .  5 7 9 . 
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b u s i n e s s e s  r e l a t e d  t h e r e t o .

T h e re  i s  an  o b v io u s  d i f f e r e n c e  be tw een  t a x i n g  com
m e r c i a l  p r o p e r t y  and i n v e s t m e n t s  u n d e r t a k e n  f o r  p r o 
f i t ,  w h a te v e r  u s e  i s  made o f  t h e  incom e, and l a y i n g  
a t a x  d i r e c t l y  on an a c t i v i t y  t h a t  i s  e s s e n t i a l l y  
r e l i g i o u s  i n  p u r p o s e  and c h a r a c t e r  o r  on an e x e r c i s e  
o f  t h e  p r i v i l e g e  o f  f r e e  s p e e c h  and f r e e  p u b l i c a 
t i o n s  . 1 / 0

To Murphy t h e  d i s t i n c t i o n s  w ere  a p p a r e n t ,  w h i l e  t o  t h e  m i n o r i t y  

t h e r e  w ere  no d i s t i n c t i o n s ,  o n ly  l a y e r s  o f  o v e r l a p p i n g  p r e 

m i s e s .  Murphy f e l t  t h a t  t o  a f f o r d  im munity f ro m  t a x a t i o n  t o  

r e l i g i o u s  p u r s u i t s  was n o t  t o  p r o v id e  o t h e r  s i m i l a r  p r a c t i c e s  

w i t h  a h o r r e n d o u s  p a n o p ly  o f  s a f e g u a r d s  f ro m  r e a s o n a b l e  f i n a n 

c i a l  e x a c t i o n s  by t h e  g o v e rn m e n t .  What J u s t i c e  Murphy was 

p r o p o s in g  was t h e  same p r i n c i p l e  e v o lv e d  by t h e  C o u rt  i n  a l l  

o f  t h e s e  l i c e n s i n g  o r d in a n c e  c a s e s ,  t h a t  t h e  t a x i n g  and l i c e n s 

i n g  pow er i n  t h e  h a n d s  o f  u n s c r u p u lo u s  and b i g o t e d  men w ould 

b e  a weapon t h a t  m ig h t  e a s i l y  be u se d  t o  r e s t r i c t  and s u p p r e s s  

f re e d o m .  Thus t h e  pow er m u st be c o n f in e d  t o  a p p r o p r i a t e  

b o u n d s .  To k e e p  t h e  pow er w i t h i n  t h e  c o n f i n e s  o f  p r o p e r  c o n 

t r o l ,  C o u r t  d e c i s i o n s  m ust n o t  b e  bound t o  a b s t r a c t  a rg u m e n ts  

and t h e i r  l o g i c a l  c o n c l u s i o n s .  B e c a u se  r e l i g i o u s  p r a c t i c e s  a r e  

n o n - t a x a b l e  u n d e r  c e r t a i n  c o n d i t i o n s ,  i t  does  n o t  f o l l o w  t h a t  

e x e r c i s e s  o f  s p e e c h  and p r e s s  u n d e r  c o n d i t i o n s  w h ich  a p p e a r  t o  

be s i m i l a r  a r e  l i k e w i s e  t a x  e x e m p t .  In  a s e n s e ,  t h e  m a j o r i t y  

was p r o p o s i n g  a  f l e x i b i l i t y  r u l e  — i f  n e c e s s a r y  — w h e re a s

IfOibid.
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t h e  m i n o r i t y  f e l t  t h a t  f l e x i b i l i t y  would o n ly  add t o  t h e  c o n 

f u s i o n  and c o m p le x i ty  i t  h e lp e d  t o  c r e a t e .

The ju d g m e n ts  r e n d e r e d  in  t h e s e  c a s e s  i n d i c a t e  a w i l l i n g 

n e s s  on t h e  p a r t  o f  t h e  C o u r t  t o  g r a n t  r e l i g i o n  a f a v o r a b l e  

p o s i t i o n  r e g a r d i n g  l i c e n s e  f e e s  and t a x a t i o n .  I t  was o f  no c o n 

s e q u e n c e  t h a t  r e l i g i o u s  l i t e r a t u r e  was a c t u a l l y  " p e d d l e d ; "  

u n d e r  t h e  F i r s t  Amendment g u a r a n t e e  o f  r e l i g i o u s  f re e d o m , im

m u n i ty  f ro m  p e d d l i n g  t a x e s  was c o n s t i t u t i o n a l l y  p r o t e c t e d .  The 

pow er o f  m u n ic p a l  and s t a t e  a g e n c i e s  t o  im pose  l i c e n s e  t a x e s  

on p e d d l e r s  was t h u s  r e s t r i c t e d  t o  t h o s e  o f  a n o n - r e l i g i o u s  

n a t u r e .



CHAPTER V II  

"THOU SHALT NOT GIVE ALLEGIANCE"

I f  t h e  J e h o v a h ’ s W i tn e s s e s  a r e  rem em bered f o r  a n y 

t h i n g  a t  a l l  i n  t h e  A m erican  c l i m a t e  o f th o u g h t^  th e y  a r e  r e 

membered b e s t  — in  m ost c a s e s  w i th  o p p ro b r iu m  — f o r  t h e i r  

s tu b b o r n  r e f u s a l  t o  s a l u t e  t h e  f l a g .  The Suprem e C o u r t  c a s e s  

i n v o l v i n g  t h i s  c o n t r o v e r s y  a r e  few in  num ber, b u t  t h e  p a u c i t y  

o f  c a s e s  c o n c e r n i n g  t h i s  i s s u e  i s  n o t  i n  any  way a r e f l e c t i o n  

o f  t h e  am ount o f  l i t i g a t i o n  t h a t  f o l l o w e d .  Not o n ly  was t h e  

b a t t l e  c lo a k e d  i n  l e g a l i t y ,  t h e  s o c i a l  p r e s s u r e s  r e a c h e d  su ch  

p r o p o r t i o n s  t h a t  t o  d e s c r i b e  t h e  p e r s e c u t i o n  i n f l i c t e d  upon 

t h i s  s e c t  i n  a p e r i o d  o f  a few  weeks in  1 $40 , a f t e r  t h e  f i r s t  

f l a g  s a l u t e  c a s e , ^  would e n t a i l  s e v e r a l  vo lum es e a c h  o f  w h ich  

w ould be  a t  l e a s t  e q u a l  t o  t h i s  s t u d y .  N ew spapers  and p e r i o d 

i c a l s  abounded  d a i l y  w i t h  t h e  r e c o r d  of m i s t r e a t m e n t  d e a l t  by 

t h e  p u b l i c  t o  t h i s  band o f  c r u s a d e r s  w hose s i n  c o n s i s t e d  o f  

a c t i v i t y  p ro v o k e d  by f a n a t i c  d e d i c a t i o n .  The u n p o p u l a r i t y  o f  

t h e i r  v iew s  u n d e r  n o rm a l c o n d i t i o n s  evoked  enough  u n f a v o r a b l e  

r e s p o n s e ,  b u t  t im e  t o o ,  seemed t o  b e  a t  odds w i t h  t h e  W i tn e s s 

e s ,  F o r  one t h i n g ,  i n  1 940 , w ar was r a g i n g  i n  E u r o p e ,  "The 

d e c i s i o n  came a t  a t im e  o f  e x c e p t i o n a l  e m o t io n  when t h e  w o r ld  

s t a g g e r e d  u n d e r  t h e  sh o c k  o f  t h e  im p en d in g  f a l l  o f  F r a n c e ,  w i t h  

t h e  v a s t  i m p l i c a t i o n  o f  t h a t  e v e n t . T h e  m i s f o r t u n e  i n  t i m i n g

^M i n e r s v i l l e  v .  G o b i t i s , 310 U .S .  586 ( 1 9 4 0 ) .

^ h e  B i l l  o f  R i g h t s  Review I  (Summer 1 9 4 1 ) ,  p ,  2 6 7 .
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w as e s p e c i a l l y  t e l l i n g  i n  t h e  f e e l i n g  o f  u n e a s i n e s s  o v e r  

n a t i o n a l  s e c u r i t y  w h ic h  was e n g u l f i n g  t h e  c o u n t r y  a t  t h e  t i m e .  

A l l  t h e s e ,  p l u s  o t h e r  f a c t o r s ,  made p a t r i o t i s m  o v e r - c h a r g e d  

w i t h  e m o t io n a l i s m  b eyond  r e a s o n a b l e  p r o p o r t i o n s .

The A m erican  p u b l i c ,  i t  h a s  b e e n  s a i d ,  i s  s lo w  t o  a n g e r  

and n o t  e a s i l y  overcom e by u n c o n t r o l l a b l e  w r a t h .  The J e h o v a h 's  

W i t n e s s e s ,  by t h e i r  u n co m p ro m is in g  a c t i o n s  d i s p r o v e d  t h i s  r u l e .  

On t h e  o t h e r  s i d e  o f  t h e  c o i n ,  t h e  a rg u m e n t t a k e s  t h e  p o s i t i o n  

t h a t  t h e  r u l e  i s  n o t  d i s t u r b e d  b e c a u s e  t h e  m a l t r e a t m e n t  im

p o sed  upon t h i s  wayward s e c t  was f a r  f ro m  t h e  d e g r e e  t o  w h ic h  

t h e  p u b l i c  was i n c e n s e d .  However d i s t a n t  o r  w h a te v e r  d e p th  

t h e s e  a rg u m e n ts  may r e a c h ,  one t h i n g  r e m a in s  c l e a r ;  t h e  J e 

h o v a h ' s  W i t n e s s e s ;

F o r  b e i n g  g e n e r a l l y  o f f e n s i v e  h a v e  b e e n  g e t t i n g  
t h e i r  h e a d s  c r a c k e d ,  t h e i r  m e e t in g s  b ro k e n  u p ,  t h e i r  
m e e t in g  h o u s e s  p i l l a g e d  and th e m s e l v e s  th ro w n  i n  
j a i l .  . . .  ^ o r  r e f u s i n g  t o  s a l u t e  t h e  f l a g /  t h e y  
have  been  a s s a u l t e d  by ram p an t p a t r i o t s  i n  s c o r e s  o f  
c o m m u n it ie s  a l l  t h e  way f ro m  D e l  R i o ,  T e x a s ,  t o  
K ennebunk, M a i n e . 3

I t  i s  d i f f i c u l t  t o  e n v i s i o n  s u c h  u n d e r t a k i n g s  on a w id e  

s c a l e  in  p o l i t i c a l l y  h e a l t h y  and r e l i g i o u s l y  f r e e  A m e r ic a .  

H i s t o r y  seem s t o  i n d i c a t e  t h a t  A m erica  h a s  n o t  b e e n  f r e e  o f  

r e l i g i o u s  i n t o l e r a n c e ,  b u t  i n  m ost c a s e s  p h y s i c a l  p u n is h m e n ts  

w e re  i n f l i c t e d  on a  s m a l l  s c a l e  i n  i s o l a t e d  a r e a s .

The F l a g  S a l u t e  c a s e s  have  b e e n  t h e  s u b j e c t  o f  num erous

•a

S a t u r d a y  E v e n in g  P o s t ,  S e p t .  1 4 ,  1 9 4 0 ,  p .  l 8 .
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a r t i c l e s  and b o o k s .  A l l  b o o k s  on c o n s t i t u t i o n a l  law  d e a l  

w i t h  th em  t o  some d e g r e e .  To be s u r e ,  t h e  F l a g  S a l u t e  c a s e s  

e s t a b l i s h e d  im p o r t a n t  c o n s t i t u t i o n a l  p r i n c i p l e s  in  t h e  a r e a  

o f  c i v i l  l i b e r t i e s ;  b u t  t h e  c o re  o f  t h e  i s s u e  c e n t e r s  on 

s o c i o l o g y  more t h a n  p u b l i c  la w .  M ost o f  t h e  s t u d i e s  in  t h i s  a r e a  

a p p r o p r i a t e l y  d e a l  w i t h  t h e  s o c i a l  r e l a t i o n s  a s p e c t  r a t h e r  t h a n  

t h e  l e g a l  e l e m e n t .  I t  i s  t r u e  t h a t  t h e  Suprem e C o u r t  i t s e l f  was 

lo c k e d  i n  a l e g a l  b a t t l e ,  b u t  many w r i t e r s  p o i n t  ou t t h a t  t h e  

J u s t i c e s  t h e m s e lv e s  w ere  c o n t r o l l e d  g r e a t l y  b y  p r e c o n c e iv e d  n o 

t i o n s  r e e k i n g  w i t h  p r e s s u r e s  im posed by t h e i r  e n v i ro n m e n t .

The F l a g  S a l u t e  c a s e s  d i f f e r  f ro m  m ost o t h e r  J e h o v a h 's  

W i tn e s s e s  c a s e  i n  a v e ry  i m p o r t a n t  r e s p e c t ;  c o m p u ls io n  by an 

a u t h o r i t y  upon p e r s o n s  t o  p e r fo r m  an a c t  w h ic h  th e y  d id  n o t  

e n t e r t a i n  and w h ic h  v i o l a t e d  t h e i r  r e l i g i o u s  c o n v i c t i o n s .  O th e r  

t h a n  t h e  c a s e s  d e a l i n g  w i t h  c o n s c i e n t i o u s  o b j e c t o r s ,  t h i s  i s  

t h e  o u t s t a n d i n g  d i s t i n c t i o n  from  a l l  o t h e r  J e h o v a h 's  W i tn e s s e s

^ h e  b e s t  w ork t o  d a t e  on t h e  F l a g  S a l u t e  c a s e s  i s  
D av id  R. M anw aring , R e n d e r  U nto C a e s a r  (C h ic a g o :  U n iv .  o f  
C h ic a g o  P r e s s ,  1 9 6 2 ) , '  321 p p .  T h i s  e x c e l l e n t  s tu d y  w i th  c o p io u s  
n o t e s  and  d e t a i l e d  a c c o u n t s  o f  t h e  a c t i v i t i e s  in  a l l  t h e  s t a t e s  
w h ere  t h e  c o n t r o v e r s y  h a s  b e e n  m ost n o t a b l e ,  was p u b l i s h e d  t o o  
l a t e  t o  have  any  s u b s t a n t i a l  e f f e c t  on t h i s  c h a p t e r .  By t h e  
t im e  P r o f e s s o r  M a n w a r in g 's  book  a p p e a r e d ,  t h i s  c h a p t e r  was f a i r l y  
c o m p le t e .  I t  i s  g r a t i f y i n g  f o r  t h i s  w r i t e r  t o  n o te  t h a t  t h e r e  
i s  much o v e r l a p p i n g  b e tw e e n  t h e  tw o  i n  te rm s  o f  r e s e a r c h  and 
g e n e r a l  e v a l u a t i o n .  T h e re  i s  one s i g n i f i c a n t  d i f f e r e n c e  h o w e v e r .  
M r, M anw aring h a s  d e v o te d  a g r e a t  d e a l  o f  s p a c e  t o  s t a t e  a c t i v i 
t i e s ,  w h i l e  t h i s  c h a p t e r  i s  c o n f in e d  t o  a s tu d y  o f  t h e  Suprem e 
C o u r t  c a s e s  and s e l e c t i v e l y  r e l e v a n t  p u b l i c  r e a c t i o n .  The n u 
m ero u s  a r t i c l e s  d e a l i n g  w i t h  t h i s  i s s u e ,  b e c a u s e  of t h e i r  vo lum 
i n o u s  n a t u r e  do n o t  a l l  a p p e a r  i n  t h e  p r e s e n t  s t u d y .  The a r t i 
c l e s  w h ich  do a p p e a r  h o w e v e r ,  h av e  b een  c a r e f u l l y  s e l e c t e d  f o r  
p e r t i n e n c y  and i n t e r e s t .
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c a s e s .  A n o th e r  d i f f e r e n c e  be tw een  t h e s e  and o t h e r  c a s e s  i s  

t h a t  w h e re v e r  s i m i l a r i t i e s  o c c u r ,  th e y  a r e  m a g n i f ie d  and i n 

t e n s i f i e d  i n  t h e  f l a g  s a l u t e  c a s e s .

The f l a g ,  a s  a sym bol o f  n a t i o n a l  u n i t y , 5 h a s  b een  i n 

s t i t u t i o n a l i z e d  i n t o  m a n 's  t h i n k i n g  and i s  p e rh a p s  a s  o ld  a s  

c i v i l i z a t i o n .  I n  m odern t i m e s  i t  h a s  come t o  mean t h e  em

b o d im e n t  o f  t h e  w h o le  n a t i o n a l  c u l t u r e  and a l l  o f  i t s  v a s t  

n e tw o rk  w h ich  g i v e  t h e  n a t i o n  i t s  v a lu e  and d i s t i n c t i o n .  V ery  

few s y m b o ls ,  i f  a n y ,  a r e  r e v e r e d  and g iv e n  a s  much d e f e r e n c e  

a s  a n a t i o n ' s  f l a g .  F o r  t h e  f l a g ,  and w hat i t  r e p r e s e n t s ,  

p e o p le  h a v e  w i l l i n g l y  k i l l e d  and g l a d l y  d i e d .  The m y s t e r i e s  

o f  l i f e  i t s e l f  h a v e  a s t r a n g e  a f f i n i t y  w i t h  t h e  u n e x p l a i n a b l e  

a t t a c h m e n t  o f  man t o  a b a n n e r  u s u a l l y  made o f  .n o th in g  more th a n  

a p i e c e  o f  c l o t h .  So s a c r e d  i s  t h e  f l a g  t h a t  i t  i s  u se d  f o r  

t h e  m o s t  so lem n  o c c a s i o n s ;  i t  i s  n e v e r  p e r m i t t e d  t o  t o u c h  th e  

g ro u n d ,  i t  i s  a lw a y s  p l a c e d  on t h e  r i g h t  s i d e ,  i t  i s  a badge  

o f  h o n o r  f o r  t h e  d e c e a s e d ,  and in  some c a s e s  i t  i s  n o t  p e r m i t -

ed t o  f l y  on a r a i n y  d a y .  A r e p l i c a  o f  i t  c e r t a i n l y  may n o t  

b e  u sed  on co m m e rc ia l  a d v e r t i s i n g  p o s t e r s . ^  I n  J u s t i c e  

F r a n k f u r t e r ' s  w o rd s ,  b e c a u s e  "we l i v e  by s y m b o ls ,"  t h e  f l a g

% e e  H a l t e r  v .  N e b r a s k a , 205 U .S .  3^ (1 9 0 7 ) .  F o r  a h i s 
t o r y  o f  t h e  f l a g  t h e r e  a r e  many good w o rk s .  C f .  Jam es A l f r e d  
M oss , The F l a g  o f  Our U n i te d  S t a t e s  (C h ic a g o :  Rand M cN ally  and 
C o . ,  1^3S^),  64 p p ;  and M ilo  M il to n  Q u a i f e ,  The F l a g  o f  t h e  
U n i te d  S t a t e s  (New Y o rk :  G r o s s e t  and D u n la p ,  1942)7  ^ 0  p p .
F o r  a  b r i e f  h i s t o r y  i n  r e l a t i o n  t o  t h e  f l a g  s a l u t e  c a s e s ,  se e  
"The F l a g  S a l u t e , "  J o u r n a l  o f  N a t i o n a l  E d u c a t io n  A s s o c i a t i o n  
XXXII ( D e c . ,  1 9 4 3 ) ,  p p .  265^ 6^

^ I b id .
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i s  a  r e p r e s e n t a t i o n  o f  n a t i o n a l  s e c u r i t y ,  a v a lu e  w h ich  i s  i n 

f e r i o r  t o  none in  t h e  " h i e r a r c h y  o f  l e g a l  v a l u e s . " ?

The c a s e  o f  M i n e r s v i l l e  v .  G o b i t i s , came t o  t h e  Suprem e 

C o u r t  on a w r i t  o f  c e r t i o r a r i  t o  r e v ie w  t h e  a f f i r m a n c e  o f  a 

d e c r e e  by th e  D i s t r i c t  C o u r t  and t h e  C i r c u i t  C o u r t  o f  A p p e a l s ,  

e n j o i n i n g  th e  S c h o o l  B o ard  o f  M i n e r s v i l l e ,  P e n n s y lv a n ia  f ro m  

e n f o r c i n g  a co m p u lso ry  f l a g  s a l u t e  r e s o l u t i o n .  The r e s o l u t i o n  

o f  t h e  S c h o o l  B o ard  was l a w f u l l y  a d o p te d  and t h e  e x p u l s i o n  o f  

s t u d e n t s  who r e f u s e d  t o  comply was w i t h i n  t h e  pow er and 

a u t h o r i t y  o f  t h e  B o a rd .  The e x p u l s i o n  o f  s t u d e n t s  v i o l a t e d  

n e i t h e r  t h e  C o n s t i t u t i o n  o f  t h e  U n i te d  S t a t e s , n o r  t h e l a w s  o f
Q

P e n n s y lv a n ia .

L i l l i a n  G o b i t i s ,  aged  t w e l v e ,  and h e r  b r o t h e r  W i l l i a m ,  

aged  t e n ,  were e x p e l l e d  f ro m  s c h o o l  f o r  r e f u s i n g  t o  p a r t i c i p a t e  

i n  a d a i l y  f l a g  s a l u t e  e x e r c i s e  r e q u i r e d  o f  a l l  p u p i l s  and 

t e a c h e r s  o f  M i n e r s v i l l e  P u b l i c  s c h o o l s .  The members o f  t h e  

G o b i t i s  f a m ily  w ere members o f  t h e  J e h o v a h ’ s  W i tn e s s e s  who i n  

a c c e p t i n g  God’ s  Word as  t h e  suprem e a u t h o r i t y  in  a l l  t h e i r  

a c t i o n s  f e l t  t h a t  t o  s a l u t e  t h e  f l a g  would b e  t o  d i s o b e y  G od’ s

? M in e rsv i l l e  v .  G o b i t i s , p .  5 9 4 .

^ In  d e c l a r i n g  t h a t  t h e  e x p u l s i o n  a c t i o n  d id  n o t  v i o l a t e  
t h e  F e d e r a l  C o n s t i t u t i o n ,  t h e  r e s p o n d e n t s  c i t e d  H a m il to n  v .  
B o a rd  o f  R e g e n ts ,  R e y n o ld s  v .  U n i te d  S t a t e s ,  s u p r a .  S e l e c t i v e  
D r a f t  ISw c a s e s ,  245 U .S .  366 ( I g l d ) ,  U n i te d  S t a t e s  v .  M ac in 
t o s h ,  283 TT.S. 605 ( 19 3 1 ) ,  and o t h e r  o l d e r  c a s e s .  To s u p p o r t  
t h e  c o n t e n t i o n  t h a t  t h e  a c t i o n  d id  n o t  v i o l a t e  s t a t e  law  t h e  
r e s p o n d e n t s  c i t e d  P e n n s y lv a n ia  c a s e s .  See  I b i d .
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commands,^  I n  a c c o r d a n c e  w i t h  t h e  r e s o l u t i o n ,  t h e  G o b i t i s

c h i l d r e n  w ere  e x p e l l e d  f ro m  p u b l i c  s c h o o l  and t h e i r  p a r e n t s  

p u t  th e m  i n t o  a p r i v a t e  s c h o o l .  B e c a u s e  o f  t h e  h e a v y  f i n a n c i a l  

b u r d e n  o f  a p r i v a t e  s c h o o l ,  t h e  f a t h e r ,  on b e h a l f  o f  h i s  c h i l d 

r e n  b r o u g h t  t h e  s u i t  b e f o r e  t h e  c o u r t s  s e e k i n g  t o  e n j o i n  t h e  

s c h o o l  a u t h o r i t i e s  f ro m  e x a c t i n g  t h e  p r a c t i c e  of s a l u t i n g  t h e  

f l a g  a s  a c o n d i t i o n  f o r  a t t e n d a n c e  i n  p u b l i c  s c h o o l .  The 

D i s t r i c t  C o u r t  J u d g e  g a v e  r e l i e f  a f t e r  a t h o u g h t f u l  o p i n i o n ,  

b u t  inasm uch  as  t h e  o p i n i o n  r a n  c o u n t e r  t o  p r e v i o u s  p e r  c u r i a m  

d e c i s i o n s l O  o f  t h e  Supreme C o u r t ,  c e r t i o r a r i  was g r a n t e d .

B r i e f s  o f  am ic i  c u r i a e  were  f i l e d  by th e  Com m it tee  on 

t h e  B i l l  o f  R i g h t s ,  and t h e  A m er ican  C i v i l  L i b e r t i e s  U n io n ,  

u r g i n g  a f f i r m a t i o n  o f  t h e  l o w e r  c o u r t  d e c r e e .

The c o n t e n t i o n s  o f  t h e  p e t i t i o n e r s  h inged  m a i n l y  on t h e  

r e a s o n i n g  t h a t  s a l u t i n g  t h e  f l a g  was n o t  "by any s t r e t c h  of

^These  commands a r e  f o u n d  i n  t h e  Old T e s t a m e n t  o f  t h e  
B i b l e  i n  t h e  book  o f  E x o d u s ,  C h a p t e r  2 0 .  I n  p a r t ,  t h e  S c r i p 
t u r e s  s a y ,  "Thou s h a l t  h a v e  no o t h e r  g ods  b e f o r e  m e."  v e r s e  3 .  
"Thou s h a l t  n o t  make u n t o  t h e e  any  g r a v e n  image,  o r  any l i k e 
n e s s  o f  any t h i n g  t h a t  i s  i n  h e a v e n  a b o v e ,  o r  t h a t  i s  i n  t h e  
e a r t h  b e n e a t h ,  o r  t h a t  i s  i n  t h e  w a t e r  u n d e r  th e  e a r t h . "  v e r s e  
4 .  "Thou s h a l t  n o t  bow down t h y s e l f  t o  th em ,  n o r  s e r v e  t h e m . "  
v e r s e  5»

l ^ ^ h e s e  w e re  t h e  c a s e s  c i t e d  e a r l i e r  by t h e  r e s p o n d e n t s  
i n  c o n t e n d i n g  t h a t  t h e i r  a c t i o n  d i d  n o t  v i o l a t e  t h e  F e d e r a l  
C o n s t i t u t i o n .

^ ^ h e  Commit tee  on t h e  B i l l  o f  R i g h t s  and t h e  A m er ican  
C i v i l  L i b e r t i e s  Union p l a y e d  a s i g n i f i c a n t  r o l e  i n  i n f o r m i n g  
t h e  p u b l i c  t h r o u g h  t h e i r  p u b l i c a t i o n s .  B i l l  o f  R i g h t s  Review 
and  t h e  A m er ican  C i v i l  L i b e r t i e s  Union  r e p o r t  r e s p e c t i v e l y .  
T h e r e  i s  no way o f  e v a l u a t i n g  t o  w h a t e x t e n t  t h e s e  g r o u p s  w ere  
a b l e  t o  i n f l u e n c e  t h e  C o u r t  i f  a t  a l l .
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t h e  i m a g i n a t i o n ,  a f o rm  o f  w o r s h i p . "12 The s a l u t e  had  no r e 

l i g i o u s  i m p l i c a t i o n s  w h a t s o e v e r ,  and i t  was t h e  p e t i t i o n e r s '  

v iew t h a t  t h e  commandments o f  J e h o v a h  s a n c t i o n e d  t h e  s a l u t e  

r a t h e r  t h a n  p r o h i b i t e d  i t .  T e a c h i n g  y o u n g s t e r s  t o  be  l o y a l  

t o  t h e i r  s t a t e  and c o u n t r y  was a  p a t r i o t i c  a c t  w h ich  d id  n o t  

v i o l a t e  s a c r e d  commands. F u r t h e r m o r e :

The a c t  o f  s a l u t i n g  t h e  f l a g  d o e s  n o t  p r e v e n t  a 
p u p i l ,  no  m a t t e r  w ha t  h i s  r e l i g i o u s  b e l i e f s  may be  
f ro m  a c k n o w le d g in g  t h e  s p i r i t u a l  s o v e r e i g n t y  o f  a l 
m ig h ty  God by r e n d e r i n g  t o  God t h e  t h i n g s  w h ich  a r e  
G o d ' s . 13

The r e s p o n d e n t s '  a r g u m e n t s  were  b a s e d  m a i n l y  on t h e  c o n 

t e n t i o n  t h a t  t h e i r  r e l i g i o u s  f r e e d o m  g u a r a n t e e d  f ro m  s t a t e  i n 

f r i n g e m e n t  by  t h e  F o u r t e e n t h  Amendment was v i o l a t e d .  The d e 

t e r m i n a t i o n  o f  what  a p e r s o n  s h a l l  o r  s h a l l  n o t  b e l i e v e  was 

l e f t  t o  t h e  i n d i v i d u a l  h i m s e l f  t o  d e c i d e ,  and n o t  any o u t s i d e  

a u t h o r i t y .  The s a l u t i n g  of  t h e  f l a g ,  t h e  r e s p o n d e n t s  c l a i m e d ,  

was a  fo rm  o f  i d o l a t r y  p r o h i b i t e d  by  t h e i r  r e l i g i o u s  b e l i e f s .  

The e x p u l s i o n  o f  c h i l d r e n  f o r  r e f u s i n g  t o  v i o l a t e  t h e i r  c o n 

s c i e n c e  was n o t  o n ly  w rong ,  b u t  c o n s t i t u t e d  c r u e l  and u n u s u a l  

p u n i s h m e n t .  I n  a n s w e r i n g  t h e  p e t i t i o n e r s '  c l a i m  t h a t  t h e  f l a g  

s a l u t e  was a method o f  i n s t i l l i n g  i n  t h e  c h i l d r e n  p a t r i o t i s m  

and l o y a l t y  t o  t h e  c o u n t r y ,  t h e  r e s p o n d e n t s '  en g ag ed  i n  a  b i t  

o f  b u r l e s q u e ,

l ^ M i n e r s v i l l e  S c h o o l  D i s t r i c t  v ,  G o b i t i s ,  p ,  5 8 8 ,

1 3 j b i d .
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Why l i r a i t  t h a t  c o m p u lso ry  r u l e  t o  t e a c h e r s  and 
p u p i l s  o f  t h e  p u b l i c  s c h o o l s ?  Why n o t  r e q u i r e  t h a t  
same ceremony i n  a l l  t h e  s c h o o l s ?  Why n o t  a p p l y  t h e  
same r u l e  t o  a l l  o f f i c i a l s  o f  t h e  n a t i o n  and s t a t e ,  
f ro m  t h e  P r e s i d e n t  and members o f  C o n g r e s s  down t o  
t h e  v e ry  l e a s t  and h u m b le s t  c i t i z e n ? ! ^

Mr. J u s t i c e  F r a n k f u r t e r  d e l i v e r e d  t h e  o p i n i o n  f o r  t h e  

m a j o r i t y  a g a i n s t  t h e  l o n e  d i s s e n t  o f  H a r l a n  P i s k e  S t o n e .  B o th  

men h a v e  been  i m m o r t a l i z e d  by t h e i r  o p i n i o n s  e i t h e r  by b e i n g  

a p o t h e o s i z e d  o r  r i d i c u l e d .

I n  a b r o a d  s e n s e .  J u s t i c e  F r a n k f u r t e r  saw t h i s  c a s e  bo 

d i f f e r e n t l y  f ro m  t h e  o t h e r s .

A g r a v e  r e s p o n s i b i l i t y  c o n f r o n t s  t h i s  C o u r t  w heneve r  
i n  c o u r s e  o f  l i t i g a t i o n  i t  must  r e c o n c i l e  t h e  c o n f l i c t 
i n g  c l a i m s  o f  l i b e r t y  and a u t h o r i t y .  B u t  when t h e  l i 
b e r t y  in v o k ed  i s  l i b e r t y  o f  c o n s c i e n c e ,  and t h e  a u t h o r i t y  
i s  a u t h o r i t y  t o  s a f e g u a r d  t h e  n a t i o n ’ s  f e l l o w s h i p ,  j u 
d i c i a l  c o n s c i e n c e  i s  p u t  t o  i t s  s e v e r e s t  t e s t .  Of s u c h  
a n a t u r e  i s  t h e  p r e s e n t  c o n t r o v e r s y . 15

The l a n g u a g e  i s  g e n e r a l  enough t o  a p p l y  t o  a l l  c a s e s  a f f e c t i n g  

t h e  J e h o v a h ' s  W i t n e s s e s ,  f o r  t h e y  a l l  p r e v a i l e d  upon t h e  C our t  

t o  r e c o n c i l e  t h e  c o n f l i c t  be tw een  l i b e r t y  'and a u t h o r i t y .  What 

t h e  C o u r t ,  i n  t h i s  i n s t a n c e  was a s k e d  t o  d e c i d e ,  a d m i t t e d  t h e  

J u s t i c e ,  was w h e t h e r  t h e  r e q u i r e m e n t  o f  a c h i l d  t o  p a r t i c i p a t e  

i n  a f l a g  s a l u t e  ceremony d e n ie d  h im  l i b e r t y  g r a n t e d  by t h e  

F o u r t e e n t h  Amendment.  N ar ro w in g  t h e  q u e s t i o n  f u r t h e r ;

The p r e c i s e  i s s u e ,  t h e n ,  f o r  u s  t o  d e c i d e  i s  w h e t h e r

l ^ i b i d . ,  p .  590 .

1 5 l b i d . ,  p .  5 91 .
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t h e  l e g i s l a t u r e s - o f  t h e  v a r i o u s  s t a t e s  and t h e  
a u t h o r i t i e s  i n  a t h o u s a n d  c o u n t i e s  and s c h o o l  
d i s t r i c t s  o f  t h i s  c o u n t r y  a r e  b a r r e d  f ro m  d e 
t e r m i n i n g  t h e  a p p r o p r i a t e n e s s  o f  v a r f o u s  means 
t o  evoke  t h a t  u n i f y i n g  s e n t i m e n t  w i t h o u t  w h ic h  
t h e r e  can  u l t i m a t e l y  be no l i b e r t i e s ,  c i v i l  o r  
r e l i g i o u s , 16

The c r u x  o f  t h e  i s s u e ,  a t  l e a s t  f o r  t h e  m a j o r i t y ,  was t h e  e x 

t e n t  t o  w h ic h  l e g i s l a t i v e  ju d g m en t  may be p e r m i t t e d .  I n  t h i s  

c a s e ,  how ever  h a r s h  t h e  r e q u i r e m e n t  may a p p e a r  t o  some,  i f  

t h e  "end i s  l e g i t i m a t e , "1?  and t h e  e f f e c t i v e  means t o  a t t a i n  

t h e s e  ends  a r e  n o t  y e t  p r o p e r l y  d e t e r m i n e d  o r  a u t h e n t i c a t e d ,  

t h e  a u t h o r i t y  t o  e v a l u a t e  and a d m i n i s t e r  t h e s e  means s h o u ld  

n o t  be  p u t  "beyond t h e  p a l e  o f  l e g i s l a t i v e  p o w e r , t o  do 

s o ,  would be  t o  mock r e a s o n  and deny " o u r  w ho le  h i s t o r y  t o  

f i n d  i n  t h e  a l l o w a n c e  o f  a r e q u i r e m e n t  t o  s a l u t e  o u r  f l a g  on 

f i t t i n g  o c c a s i o n s  t h e  s e e d s  o f  s a n c t i o n  f o r  o b e i s a n c e  t o  a 

l e a d e r , " I 9 The t r a i n i n g  o f  c h i l d r e n  f o r  p a t r i o t i c  i m p u l s e s  

i s  an e d u c a t i o n a l  s y s t e m  n o t  s u b j e c t  t o  t h e  C o u r t ' s  i n d e 

p e n d e n t  ju d g m e n t ,  a c c o r d i n g  t o  t h e  J u s t i c e ' s  r e a s o n i n g ,  "To 

c h o o s e  among c o m p e t in g  c o n s i d e r a t i o n s  i n  t h e  s u b t l e  p r o c e s s  

o f  s e c u r i n g  e f f e c t i v e  l o y a l t y  t o  t h e  t r a d i t i o n a l  i d e a l s  of  

d e m o c rac y .  ,  .would  i n  e f f e c t  make u s  t h e  s c h o o l  b o a r d  o f  t h e

iGi b i d . ,  p .  597 .

17The p h r a s e  was f i r s t  employed by t h e  e m in e n t  John  
M a r s h a l l  i n  M cCul loch  v .  M a r y l a n d , 4 Wheaton 316 ( 18 1 9 ) .

^^M i n e r s v i l l e  S c h o o l  D i s t r i c t  v ,  G o b i t i s , p .  598 ,

19ibid,, p. 598,
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c o u n t r y . " 2 0

To Mr, J u s t i c e  F r a n k f u r t e r  t h e  i s s u e  a t  hand i n v o l v e d  

t h e  e x i s t e n c e  o f  an o r g a n i z e d  p o l i t i c a l  s o c i e t y .  "The u l t i m a t e  

f o u n d a t i o n  o f  a f r e e  s o c i e t y  i s  t h e  b i n d i n g  t i e  o f  c o h e s i v e  

s e n t i m e n t , "21  and t h e  c o n t i n u i t y  o f  an o r d e r e d  c i v i l i z a t i o n  i s  

d e p e n d e n t  upon t h e  p r e s e r v a t i o n  o f  t h i s  c o h e s i v e  f e a t u r e .  

L i n c o l n ’ s d i lemma — "must  a governm ent  o f  n e c e s s i t y  be t o o  

STRONG f o r  t h e  l i b e r t i e s  o f  i t s  p e o p l e ,  o r  t o o  WEAK t o  m a i n 

t a i n  i t s  own e x i s t e n c e ? " 2 2  — was q u o te d  by F r a n k f u r t e r  a s  

b e i n g  a p r o b le m  w h ich  co u ld  not  b e  s o l v e d  by "mere  t e x t u a l  

r e a d i n g  o r  l o g i c a l  t a l i s m a n . "23 i t  i s  h e r e  t h a t  a l l  t h e  s e n 

t i m e n t  f o s t e r e d  by mind and s p i r i t ,  t h e  t r a d i t i o n s  o f  a p e o 

p l e ,  and t h e  c o n t i n u i t y  o f  a t r e a s u r e d  common l i f e  w h ich  c o n 

s t i t u t e s  a c i v i l i z a t i o n ,  become t h e  d e t e r m i n i n g  f a c t o r s  i n  

a t t e m p t i n g  t o  s o l v e  t h e  di lemma. And t h e  p e r s o n a l  n o t i o n s  of  

j u d g e s  c a n n o t  make a w i s e  a d j u s t m e n t  o f  t h e  i s s u e .

I n  d e a l i n g  w i t h  what  F r a n k f u r t e r  c a l l e d  t h e  " f o r m a t i v e  

p e r i o d  i n  t h e  d e v e lo p m e n t  o f  c i t i z e n s h i p , "2^  t h e  s t a t e  was a t  

a d i s a d v a n t a g e  o v e r  t h e  a u t h o r i t y  o f  t h e  p a r e n t s  o v e r  t h e i r  

c h i l d r e n  a s  l o n g  a s  p a r e n t s  were u n m o l e s t e d  i n  t h e i r  r i g h t

2Q l b i d . ,  p .  5 9 8 .

2 1 l b i d . ,  p .  5 9 6 .

22 j b i d .

2 B i b i d .

24 I b i d . ,  p .  5 9 8 .
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t o  p e r s u a d e  t h e i r  c h i l d r e n  t o  b e l i e v e  c o n t r a r y  t o  t h e  ends  

w h ic h  t h e  s t a t e  was t r y i n g  t o  a c h i e v e .

E x c e p t  w here  t h e  t r a n s g r e s s i o n  o f  c o n s t i t u t i o n a l  
l i b e r t y  i s  t o o  p l a i n  f o r  a r g u m e n t ,  p e r s o n a l  f r e e 
dom i s  b e s t  m a i n t a i n e d  — so  lo n g  a s  t h e  r e m e d i a l  
c h a n n e l s  o f  t h e  d e m o c r a t i c  p r o c e s s  r e m a i n  open and 
u n o b s t r u c t e d  — when i t  i s  i n g r a i n e d  i n  a p e o p l e ’s  
h a b i t s  and n o t  e n f o r c e d  a g a i n s t  p o p u l a r  p o l i c y  by 
t h e  c o e r c i o n  o f  a d j u d i c a t e d  l a w , 25

T h e r e  was no q u e s t i o n  o v e r  t h e  a u t h o r i t y  o f  a s t a t e  t o  compel  

t h e  p a r t i c i p a t i o n  i n  a f l a g  s a l u t e  ceremony by t h o s e  whose 

c o n s c i e n t i o u s  s c r u p l e s  were  n o t  a d v e r s e  t o  t h e  p r a c t i c e ,  h e n c e ,  

s a i d  F r a n k f u r t e r  i n  h i s  m os t  c o n v i n c i n g  l a n g u a g e ;

/ fJ  o r  u s  t o  i n s i s t  t h a t ,  t h o u g h  t h e  cerem ony may 
b e  r e q u i r e d ,  e x c e p t i o n a l  immunity m ust  b e  g i v e n  t o  
d i s s i d e n t s ,  i s  t o  m a i n t a i n  t h a t  t h e r e  i s  no b a s i s  f o r  
a l e g i s l a t i v e  ju d g m en t  t h a t  su c h  an e x e m p t io n  m ig h t  
i n t r o d u c e  e l e m e n t s  o f  d i f f i c u l t y  i n t o  t h e  s c h o o l  
d i s c i p l i n e ,  m ig h t  c a s t  d o u b t s  i n  t h e  m inds  o f  t h e  
o t h e r  c h i l d r e n  w h ic h  would  t h e m s e l v e s  weaken t h e  e f 
f e c t  o f  t h e  e x e r c i s e , 26

T h i s  would mean t h a t  t h e  r o a d  would b e  open f o r  s u b v e r s i o n .

I f  t h e  e f f e c t  o f  t h e  e x e r c i s e  would b e  weakened t o  t h e  e x t e n t  

t h a t  o t h e r  c h i l d r e n  would be  a f f e c t e d ,  t h e n  t h e  end w h ic h  t h e  

s t a t e  h a s  a r i g h t  t o  p u r s u e  would  be g r e a t l y  e n d a n g e r e d  i f  : m o t  

c o m p l e t e l y  n u l l i f i e d .  W i th o u t  a f e e l i n g  o f  l o y a l t y  t o  t h e  

c o u n t r y ,  t h e r e  would be no d e s i r e  t o  p r e s e r v e  t h e  v a l u e s  and

^ ^ I b i d , ,  p ,  599 .  

26ib id ,
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t r a d i t i o n s  o f  t h e  c o u n t r y  i n  w h ich  one r e s i d e s .  Taken t o  t h i s  

e n d ,  by d e s t r o y i n g  t h e  n a t u r e  o f  f reed o m  and d e m o c r a t i c  i n 

s t i t u t i o n s  o f  t h i s  c o u n t r y ,  t h e  v e r y  b a s i s  a f f o r d i n g  t h e  r e s 

p o n d e n t s  t h e i r  r i g h t  t o  p e t i t i o n  t h e  C o u r t s  f o r  r e l i e f  o v e r  

u n f a v o r a b l e  p r a c t i c e s  would be  a b o l i s h e d .  The C o u r t  d id  

n o t  t a k e  i t s  a rg u m en t  t o  t h i s  l o g i c a l  c o n c l u s i o n ,  b u t  a l l  t h e  

i m p l i c a t i o n s  f o r  s u c h  a c o n c l u s i o n  were  p r e s e n t  in  t h e  case*  

What t h e  m a j o r i t y  d i d ,  was t o  make a  s t r o n g  c a s e  f o r  l e g i s 

l a t i v e  p r e s u m p t i o n .  I n  h i s  u s u a l  e l o q u e n t  f a s h i o n  F r a n k f u r t e r  

b r o u g h t  h i s  o p i n i o n  t o  a c l o s e  by n o t i n g :

J u d i c i a l  r e v i e w ,  i t s e l f  a l i m i t a t i o n  on p o p u l a r  
g o v e r n m e n t ,  i s  a f u n d a m e n t a l  p a r t  o f  o u r  c o n s t i t u 
t i o n a l  schem e.  B u t  t o  t h e  l e g i s l a t u r e  no l e s s  t o  
t h e  C o u r t s  i s  com m it ted  t h e  g u a r d i a n s h i p  o f  d e e p l y -  

h e r i s h e d  l i b e r t i e s .  . . . "To  f i g h t  o u t  t h e  w ise  u se  
f  l e g i s l a t i v e  a u t h o r i t y  i n  t h e  fo rum  o f  p u b l i c  
p i n i o n  and b e f o r e  l e g i s l a t i v e  a s s e m b l i e s  r a t h e r  
nan t o  t r a n s f e r  s u c h  a c o n t e s t  t o  t h e  J u d i c i a l  

a r e n a ,  s e r v e s  t o  v i n d i c a t e  t h e  s e l f - c o n f i d e n c e  o f  
a f r e e  p e o p l e . 27

The r e a c t i o n  t o  t h e  G o b i t i s  d e c i s i o n  was im m e d ia te .

The a t t a c k  on J u s t i c e  F r a n k f u r t e r ,  a l t h o u g h  n b t  p h y s i c a l  was 

no l e s s  s e v e r e  t h a n  t h e  o p p r e s s i o n  meted o u t  t o  t h e  J e h o v a h ' s  

W i t n e s s e s ,  " i n  i g 4 0  t h e r e  w ere  more t h a n  t h r e e  hu n d red  c a s e s  

o f  mob v i o l e n c e  a g a i n s t  t h e m ." 2 8  B u t  t h e s e  w ere  s e p a r a t e

^'^ I b i d . ,  p .  6 0 0 .

2 8 s t o k e s ,  Church  and S t a t e  i n  t h e  U n i t e d  S t a t e s , p .  5^5« 
The  b e s t  s o u r c e s  f o r  t h e  r e c o r d  o f  v i o l e n c e  a g a i n s t  t h e  W i t n e s s 
e s  a r e  t h e  n e w s p a p e r s  and p e r i o d i c a l s .  B e c a u s e  o f  t h e  l a r g e  
amount o f  s u c h  r e c o r d s ,  i t  i s  i m p o s s i b l e ,  i n  t h i s  s t u d y  t o  
l i s t  th em  a l l .  I n  e s s e n c e ,  t h e y  a l l  d e s c r i b e  t h e  p e r s e c u t i o n  
o f  t h e  W i t n e s s e s  by t h e  g e n e r a l  p u b l i c .
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a t t a c k s  a g a i n s t  many d i f f e r e n t  g r o u p s *  F r a n k f u r t e r  f o r  h i s  

p a r t  i n  t h e  c a s e  became t h e  s u b j e c t  o f  d e r i s i o n  and r i d i c u l e  

f r o m  t h e  l o w l i e s t  t o  t h e  l e a r n e d .  He was a c c u s e d  o f  " a b n e g a t i n g "  

t h e  a u t h o r i t y  o f  t h e  Supreme C o u r t  t o  e x e r c i s e  Judgment ;

/ l / t  i s ,  in  e s s e n c e ,  a r a t h e r  p l a i n  i n v i t a t i o n  t o  t h e  
m a j o r i t y  t o  w ork  i t s  w i l l  on t h e  m i n o r i t y  i n  m a t t e r s  
of c o n s c i e n c e  so  l o n g  a s  t h e  m a j o r i t y  o f  t h e  C o u r t  
can s a y  t h a t  t h e  imposed w i l l  i s  t h a t  o f  t h e  e d u c a 
t i o n a l  f r a t e r n i t y  and i s  e x e r c i s e d  t o  s t r e n g t h e n  ' t h e  
b i n d i n g  t i e  o f  c o h e s i v e  s e n t i m e n t '  w h ich  J u s t i c e  
F r a n k f u r t e r  s a y s  i s  t h e  ' u l t i m a t e  f o u n d a t i o n  o f  a 
f r e e  s o c i e t y , '2 9

The i n v e c t i v e s  a g a i n s t  t h e  J u s t i c e  w e re  l e g i o n .  P e r h a p s  t h e  

m os t  c a u s t i c  — c e r t a i n l y  t h e  most  unwelcome — i s s u e d  f ro m  a 

n o t e d  s t u d e n t  o f  c o n s t i t u t i o n a l  l a w .

B u t  e v e n  more d i s t a s t e f u l  t h a n  t h e  r u l i n g  i t 
s e l f  i s  J u s t i c e  F r a n k f u r t e r ' s  smug a s s u m p t io n  
t h a t  t h e  C o u r t  i s  t h e  happy  p o s s e s s o r  o f  a p a t e n t  
f o r m u l a  w hich  e n a b l e s  i t  i n  c a s e s  l i k e  t h i s  t o  
d i s p e n s e  w i t h  e x e r c i s i n g  i t s  own J u d g m e n t , 30

I n  p l a i n  t e r m s .  P r o f e s s o r  Corwin was a c c u s i n g  t h e  J u s t i c e  of

H e r b e r t  W, C l a r k ,  " R e a s o n in g  o f  Mr, J u s t i c e  F r a n k f u r t e r  
i n  I n t e r p r e t i n g  t h e  C o n s t i t u t i o n , "  The S t a t e  B a r  J o u r n a l  of 
t h e  S t a t e  B a r  o f  C a l i f o r n i a  XVI No, T2“ (Dec,  1 9 4 1 ) ,  p ,  372 ,

30
Edward S ,  C o rw in ,  C o n s t i t u t i o n a l  R e v o l u t i o n  L im i t e d  

( C a l i f o r n i a :  C l a i r m o n t  C o l l e g e s ,  1 9 4 l ) ,  p ,  112', P r o f e s s o r  
C ushm an 's  d i a t r i b e  i s  no l e s s  t r e n c h a n t ,  " A l l  o f  t h e  e l o q u e n c e  
b y  w h ich  t h e  m a j o r i t y  e x t o l  t h e  ceremony of  f l a g  s a l u t i n g  as  a 
f r e e  e x p r e s s i o n  o f  p a t r i o t i s m  t u r n s  s o u r  when used  t o  d e s c r i b e  
t h e  b r u t a l  c o m p u ls io n  w h ich  r e q u i r e s  a s e n s i t i v e  and c o n s c i e n 
t i o u s  c h i l d  t o  s t u l t i f y  h i m s e l f  i n  p u b l i c , "  R o b e r t  E ,  Cushman, 
" C o n s t i t u t i o n a l  Law -  1 9 3 9 -4 0 ,  APSR XXV, No, 2 ( A p r i l ,  1 9 4 1 ) ,  
p ,  271 ,
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a b a n d o n i n g  "a  r e a d y  s e n s e  o f  need f o r  a l t e r a t i o n .  . . t h e  

m os t  p r e c i o u s  t a l e n t  r e q u i r e d  o f  t h e  Supreme C o u r t . "31 T h e r e  

w e re  some who f e l t  t h a t  F r a n k f u r t e r  e r r e d  i n  t h i n k i n g  t h a t  

p r o p e r  r e s p e c t  f o r  t h e  f l a g  c an  b e  t a u g h t  by  t h e  m e thods  u p 

h e l d .  " i t  seems p r o b a b l e  t h a t  a r e v e r s a l  o f  t h a t  r u l i n g  would  

p r o f o u n d l y  e n h a n c e  r e s p e c t  f o r  t h e  f l a g . "3^  T h e r e  i s  no way 

t o  d e t e r m i n e  p r e c i s e l y  what  f o r c e s  make f o r  c e r t a i n  b e h a v i o u r  

o r  b e l i e f ,  " i t  i s  h a r d  t o  know w hat  t h e  i n f l u e n c e s  a r e  t h a t  

s h a p e  up o n e ' s  p h i l o s o p h y  o f  l i f e .  Some a r e  i n  t h e  g e n e s  o f  

t h e  b l o o d s t r e a m .  Some go b a c k  t o  h a p p e n i n g s  t o o  d i s t a n t  t o  

r em em b er .  Some come f rom  ra w  e x p e r i e n c e . "3 3  i t  was p r i m a r i l y  

on t h i s  b a s i s  J u s t i c e  S t o n e  f e l t  t h e r e  w ere  o t h e r  and b e t t e r  

ways t o  t e a c h  l o y a l t y  and p a t r i o t i s m . 3^

The l o n e l y  v o i c e  in  t h e  w i l d e r n e s s  o f  J u s t i c e  S t o n e  i n  

t h e  i n s t a n t  c a s e  was n o t  i n  o p p o s i t i o n  t o  l e g i s l a t i v e  i n i t i a 

t i v e  i n  m a t t e r s  o f  e d u c a t i o n .  N e i t h e r  was t h e  J u s t i c e  opposed  

t o  s u p p r e s s i o n  o f  r e l i g i o u s  p r a c t i c e s  when t h e y  e n d a n g e r e d  

t h e  m o r a l s ,  s a f e t y ,  h e a l t h ,  o r  good o r d e r  o f  t h e  p u b l i c .  What 

t h e  g o v e rn m e n t  was a t t e m p t i n g  t o  do i n  t h i s  c a s e  S to n e  f e l t ,

3 ^ P e l i x  F r a n k f u r t e r ,  Law and P o l i t i c s :  O c c a s i o n a l  P a p e r s  
o f  F e l i x  F r a n k f u r t e r  1913- 1 9 3 8 , e d . A r c h i b a l d  M a c i e i s h , a n a  
STÏ*. P r i c h a r d ,  J r .  (Wew Y ork :  H a r c o u r t  B r a c e  and C o ., 1 9 3 9 ) , 
p .  1 2 4 .

3 % o tn e m ,  A .P .S .R . ,  XXXVI p .  10 6 3 .

3 3 D o u g la s ,  ^  Almanac o f  L i b e r t y , p .  3 5 2 .

3 ^ M i n e r s v i l l e  v .  G o b i t i s ,  s e e  d i s s e n t i n g  o p i n i o n .
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was t o  c o e r c e  a c h i l d  i n t o  d o i n g  s o m e th in g  w h ich  h i s  c o n s c i e n c e  

co u ld  g r a n t  no  a p p r o v a l .  And t h e  i m p o r t a n c e  o f  t h e  m a t t e r  l a y  

i n  t h e  f a c t  t h a t  t h e  end r e s u l t  t o  be  r e a l i z e d  f rom  th e  g r a n t 

i n g  o f  t h e  r i g h t  t o  r e f u s e  p a r t i c i p a t i o n  i n  a f l a g  s a l u t e  

ce rem o n y ,  o u t - b a l a n c e d  t h e  good t o  be  d e r i v e d  f rom  f o r c e d  p a r t 

i c i p a t i o n ,  T h i s  was t h e  p r o p e r  "acco m m o d a t io n "  between c o n 

s t i t u t i o n a l  g u a r a n t e e s  and t h e  pow ers  o f  g o v e rn m e n t .

The c o n t e n t i o n  t h a t  t h e  C o u r t  s h o u ld  n o t  p a s s  judgment  

on t h e  r e q u i r e m e n t s  s e t  u p  by t h e  s c h o o l  b o a r d  o v e r  means o f  

i n s t r u c t i o n  f o r  t h e  p u r p o s e  o f  i n s t i l l i n g  i n  t h e  minds o f  

c h i l d r e n  t h e  f e e l i n g  o f  l o y a l t y  and p a t r i o t i s m .  S t o n e  s a i d ,  

was "a  l o n g  s t e p ,  , , w h ich  I  am u n a b l e  t o  t a k e ,  , , "35

The g u a r a n t e e s  o f  c i v i l  l i b e r t y  a r e  b u t  g u a r a n t e e s  
o f  f r e e d o m  o f  t h e  human mind and s p i r i t  and o f  r e a 
s o n a b l e  f r e e d o m  and o p p o r t u n i t y  t o  e x p r e s s  th em ,  , , ,
The v e r y  e s s e n c e  o f  t h e  l i b e r t y  w h ic h  t h e y  g u a r a n ty  
i s  t h e  f r e e d o m  o f  t h e  i n d i v i d u a l  f ro m  co m p u ls io n  as 
t o  w h a t  h e  s h a l l  t h i n k  and what  he  s h a l l  s a y ,  a t  
l e a s t  where  t h e  c o m p u ls io n  i s  t o  b e a r  f a l s e  w i t n e s s  
t o  h i s  r e l i g i o n . 36

The d i s t i n c t i o n  b e tw e en  t h e  m a j o r i t y  o p i n i o n  of  F r a n k 

f u r t e r  and t h e  d i s s e n t  by S t o n e  l a y  i n  t h e  r e l i a n c e  put upon

35 i b i d , ,  p ,  6 0 2 ,

3 % b i d , ,  p ,  604 ,  S t o n e ' s  p o s i t i o n  was s u p p o r te d  by t h e  
C h r i s t i a n  C e n t u r y ,  " A m e r i c a ' s  f o r e m o s t  l i b e r a l  j o u r n a l  o f  r e -  
l i g i o n ,  and c r y s t a l i z e d  i n  one s e n t e n c e ;  ' I t  i s  b i t t e r l y  i r o n 
i c a l  t h a t  a  f r e e  g o v e rn m en t  s h o u ld  i n f l i c t  a p e n a l t y  f o r  r e f u s a l  
t o  s a l u t e  a symbol  o f  f r e e d o m , "  Quoted  i n  H o l l i s  B a r b e r ,  "Re
l i g i o u s  L i b e r t y  v .  P o l i c e  Power : J e h o v a h ' s  W i t n e s s e s , "  A , P , S , R , , 
XLI ( A p r i l ,  19 4 7 ) ,  p ,  2 3 2 , T h i s  a r t i c l e ,  s i m i l a r  t o  E o tn e m 's  
a r t i c l e  s u p r a ,  d e a l t  b r i e f l y  w i t h  a l l  t h e  J e h o v a h ' s  W i tn e s s e s  
c a s e s  b r o u g h t  b e f o r e  t h e  Supreme C o u r t  up t o  t h e  t i m e  o f  w r i t i n g ,
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F i r s t  Amendment g u a r a n t e e s .  F r a n k f u r t e r  d id  n o t  l o o k  upon 

t h e  c a s e  a s  s t r i c t l y  a " r e l i g i o u s  f reed o m "  i s s u e ,  w h i l e  t o  

S t o n e  t h e  h e a r t  o f  t h e  c a s e  c e n t e r e d  e x a c t l y  on t h a t  i s s u e .  

Thus t h e  f o r m e r  a p p l i e d  t h e  " s e c u l a r  r e g u l a t i o n "  r u l e  and t h e  

l a t t e r  l i m i t e d  t h e  r u l e  t o  c a s e s  i n v o l v i n g  more i m p o r t a n t  

l e g i s l a t i v e  m a t t e r s .  To S t o n e  t h e  S c h o o l  B o a r d ' s  a c t i o n  was 

u n w a r r a n t e d  i n  v iew o f  t h e  more i m p o r t a n t  f r e e d o m  b e i n g  i n 

f r i n g e d  by t h e  a c t .

I  am n o t  p r e p a r e d  t o  say  t h a t  t h e  r i g h t  o f  t h i s  
s m a l l  and h e l p l e s s  m i n o r i t y ,  i n c l u d i n g  c h i l d r e n  h a v 
i n g  a s t r o n g  r e l i g i o u s  c o n v i c t i o n ,  w h e t h e r  t h e y  
u n d e r s t a n d  i t s  n a t u r e  o r  n o t ,  t o  r e f r a i n  f rom  an e x 
p r e s s i o n  o b n o x io u s  t o  t h e i r  r e l i g i o n ,  i s  t o  be  o v e r 
b o r n e  by t h e  i n t e r e s t  o f  t h e  s t a t e  i n  m a i n t a i n i n g  
d i s c i p l i n e  i n  t h e  s c h o o l s , 37

N a t i o n a l  u n i t y  may be  p rom oted  by e x p r e s s i o n s  of  l o y a l t y ,  v o l 

u n t a r i l y  g i v e n ,  b u t  i t  i s  q u i t e  a n o t h e r  m a t t e r ,  t h o u g h t  S t o n e ,  

t o  compel  t h i s  e x p r e s s i o n  a g a i n s t  t h e  w i l l  o f  t h e  c h i l d r e n  

and t h e i r  p a r e n t s ,  on t h e  a s s u m p t io n  t h a t  i t  p l a y s  " so  im 

p o r t a n t  a p a r t  i n  our  n a t i o n a l  u n i t y  a s  t o  l e a v e  s c h o o l  b o a r d s  

f r e e  t o  e x a c t  i t , "38

A c c o r d i n g  t o  t h e  Commit tee  on t h e  B i l l  o f  R i g h t s  w h ich  

f i l e d  a b r i e f  o f  am icus  c u r i a e , t h e  c r u x  o f  t h e  m a t t e r  r e l a t e d  

t o  m e th o d .

S h a l l  t h e  p r a i s e w o r t h y  o b j e c t  be  s o u g h t  by  means

37i b i d . ,  p. 6o6, 

38ibid,
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o f  p a t r i o t i c  t e a c h i n g ,  v o l u n t a r y  c e r e m o n ie s  and 
t h e  l i k e  t h a t  have  s e r v e d  u s  w e l l  f o r  f i v e  g e n e r a 
t i o n s ?  Or s h a l l  we r e s o r t  t o  t h e  c o e r c i o n  o f  young  
c h i l d r e n  even  t o  t h e  e x t e n t  o f  o v e r r i d i n g  t h e i r  r e 
l i g i o u s  s c r u p l e s ? 3 9

A l t h o u g h  some f e l t  t h a t  S t o n e  was g r e a t l y  i n f l u e n c e d  by t h i s  

and t h e  b r i e f  o f  t h e  Am er ican  C i v i l  L i b e r t i e s  Union  w h ic h  was 

a l s o  f i l e d  a s  am icus  c u r i a e ,  i t  seems r a t h e r  u n l i k e l y .  I t  i s  

t r u e  h o w e v e r .  S t o n e  was e m o t i o n a l  and somewhat moved by t h e  

c a s e ,  and was " w o rk ed -u p "  when he  r e a d  h i s  own b r i e f . T h e  

J u s t i c e  w en t  so  f a r  a s  t o  w r i t e  a p e r s o n a l  n o t e  t o  F r a n k f u r t e r ,  

" I  am t r u l y  s o r r y  n o t  t o  go a l o n g  w i t h  y o u ,  t h i s  c a s e  i s  one 

o f  t h e  r e l a t i v e  w e i g h t  o f  i m p o n d e r a b l e s  and I  c a n n o t  overcome 

t h e  f e e l i n g  t h a t  t h e  C o n s t i t u t i o n  t i p s  t h e  s c a l e s  i n  f a v o r  o f  

r e l i g i o n . N o t  o n ly  was t h e  w ho le  j u d i c i a l  p h i l o s o p h y  a k i n  

t o  t h e  t h e o r y  o f  " b a l a n c e , "  S t o n e ’ s words  t h e m s e l v e s  s a v o r  

s t r o n g l y  o f  t h e  s o c i a l  a d j u s t m e n t  o v e r  w hich  he d i v i d e d  f rom  

F r a n k f u r t e r  and company.

Mr,  J u s t i c e  S t o n e ' s  a rg u m e n t  seems t o  us  c o n 
c l u s i v e  and need  no g l o s s  by u s  o r  anyone  e l s e .  He 
r e c o g n i z e d  t h e  f a c t  t h a t  c i v i l  r i g h t s  a r e  n o t

39"The F l a g  S alu te  C a s e s , "  The B i l l  o f  R igh ts  Review,
I  (Summer 1 9 4 0 ) ,  p ,  9 .

4 0A lpheus  T ,  Mason, H a r l a n  F i s k e  S t o n e :  P i l l a r  o f  t h e  
Law (New Y o rk :  V i k i n g  P r e s s ,  1 9 5 6 ) ,  p .  528.

^ ^ H a n d w r i t t e n  n o t e  f ro m  J u s t i c e  S t o n e  t o  J u s t i c e  F r a n k 
f u r t e r ,  Q uo ted  i n  A lpheus  T ,  Mason, The Supreme C o u r t  From 
T a f t  t o  Warren  (B a to n  Rouge:  L o u i s i a n a  S t a t e  U n iv .  P r e s s ,  1 9 5 8 ) ,  
p .  1397
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a b s o l u t e ,  t h a t  g o v e rn m e n t  may i n f r i n g e  upon them t o  
e n s u r e  i t s  own s u r v i v a l  and p r e s u m a b ly  t o  p r o t e c t  
p u b l i c  m o r a l s ,  s a f e t y ,  h e a l t h  and o r d e r .  B u t  t h i s  
r i g h t  i n  t u r n  i s  n o t  a b s o l u t e ;  t h e  q u e s t i o n  i s  one 
o f  ADJUSTMENT BETWEEN THE POWER OF GOVERNMENT AND 
THE CONSTITUTIONAL RIGHTS OF THE CITIZEN.^2

In  a p o l i t i c a l l y  f r e e  s o c i e t y ,  t h e  t e n d e n c y  on t h e  p a r t  

o f  t h e  p u b l i c  in  r e s p o n d i n g  t o  t h e  a c t i o n s  o f  i t s  o f f i c i a l s  

i s  t o  h e a p  s c o rn  i n  g r e a t e r  p r o p o r t i o n  t h a n  encomiums.  H en ce ,  

t h e  j i b e s  d i r e c t e d  a t  F r a n k f u r t e r  w ere  much g r e a t e r  i n  number 

and w e i g h t  t h a n  t h o s e  o f f e r e d  S t o n e .  U n f o r t u n a t e l y ,  f o r  t h e  

C o u r t s  a t  l e a s t ,  t h o s e  who a g r e e d  w i t h  t h e  C o u r t  s a i d  v e ry  

l i t t l e ;  t h o s e  who d i s a g r e e d ,  made known t h e i r  d i s s a t i s f a c t i o n .  

I t  would  be s a f e  t o  assume t h a t  i n  most  c a s e s ,  t h e  a t t a c k  

a g a i n s t  F r a n k f u r t e r  r e s u l t e d  f rom  a m i s u n d e r s t a n d i n g  o f  h i s  

r e a s o n i n g .  There  was no m i s u n d e r s t a n d i n g  o f  t h e  d e c i s i o n ,  b u t  

many t h o u g h t  t h e  J u s t i c e  p u t  n a t i o n a l  u n i t y  above  f r e e d o m  o f  

r e l i g i o n .  A c t u a l l y ,  w h a t  F r a n k f u r t e r  d i d  was t o  a p p l y  t h e  

" s e c u l a r  r e g u l a t i o n "  and e x c lu d e d  t h e  c a s e  f ro m  F i r s t  Amend

ment  c o n s i d e r a t i o n s .  To h im ,  t h e  c o r e  o f  t h e  c o n t e n t i o n  was 

n o t  r e l i g i o u s .  P e r h a p s  t h e  f o l l o w i n g  i s  a more d e s e r v i n g  a p 

p r a i s a l  o f  t h e  J u s t i c e ;  c e r t a i n l y  a more s o b e r  one .

B o th  men f r a n k f u r t e r  and S t o n e /  a g r e e d  t h a t  
c o n s t i t u t i o n a l  g o v e rn m en t  d o es  mean l i m i t a t i o n s  
on p o w er .  F o r  J u s t i c e  F r a n k f u r t e r  i t  means some
t h i n g  more t h a n  t h i s ,  h o w ev e r .  I t  means r e s p e c t

42
" F r a n k f u r t e r  and S t o n e , "  New R e p u b l i c , C I I  ( J u n e  2 4 ,  

1 9 4 0 ) ,  p .  8 4 3 .  I t a l i c s  s u p p l i e d .
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f o r  common laws a p p l i c a b l e  t o  a l l  w i t h o u t  d i s c r i m i 
n a t i o n  and a t  l e a s t  some a c t i v e  i d e n t i f i c a t i o n  
w i t h  t h e s e  symbols  t h a t  t r a n s m i t  f a i t h  i n  what i s  
commonly c a l l e d  t h e  d e m o c r a t i c  c o d e .  W hi le  t h e r e  
a r e  c e r t a i n l y  d a n g e r s  i n h e r e n t  i n  any r e s t r i c t i o n  
upon t h e  m i n o r i t y  by t h e  m a j o r i t y ,  some r e s t r i c t i o n s  
have  t o  be p l a c e d  a t  t i m e s  t o  k eep  c o n s t i t u t i o n a l  
gov e rn m en t  g o i n g  a t  a l l ,  h o w e v e r  much we may d i s 
l i k e  t h e  f a c t . 43

To F r a n k f u r t e r ,  t h e r e  w ere  i n s t a n c e s  when t h e  w i l l  o f  t h e  m i 

n o r i t y  would work a c l e a r  d e t r i m e n t  t o  t h e  m a j o r i t y  and s o c i e t y  

i n  g e n e r a l .  T h i s  o c c a s i o n  was one o f  th em .

We a r e  so  co n c e rn e d  w i t h  p r o t e c t i n g  t h e  m i n o r i t y  
f rom  t h e  m a j o r i t y  t h a t  a t  t i m e s  we f a i l  t o  r e a l i z e  
t h a t  t h e r e  i s  a r e v e r s e  s i d e  t o  t h i s  p r o p o s i t i o n ,  
n a m e ly ,  m i n o r i t y  a c t i o n  can h a v e  a d e l e t e r i o u s  
e f f e c t  upon p r e v a l e n t  v a l u e s .  Who t h e n  becomes 
t h e  p r o t e c t o r  o f  t h e  m a j o r i t y ? 4 4

The G o b i t i s  c a s e  n o t  u n l i k e  t h e  l i c e n s e  t a x  c a s e s ,  evoked 

s t r o n g  r e a c t i o n  on t h e  p a r t  o f  t h o s e  who d i s a g r e e d  w i t h  t h e  

m a j o r i t y .  "No d e c i s i o n  i n  r e c e n t  y e a r s  i n  t h e  f i e l d  o f  c i v i l  

l i b e r t y  h a s  a r o u s e d  so much i n fo r m e d  d i s c u s s i o n ;  and i t  i s  

i n t e r e s t i n g  t o  n o t e  t h a t  t h e  c r i t i c a l  comment h a s  b e en  l a r g e l y  

a d v e r s e  t o  t h e  s o u n d n ess  o f  t h e  d e c i s i o n . "^5  T h is  was t r u e  o f  

c o u r s e  i n  t h e  a t t i t u d e  t o w a rd  t h e  C o u r t .  The a t t i t u d e  o f  t h e  

p u b l i c  a g a i n s t  t h e  J e h o v a h ' s  W i t n e s s e s  was t r a n s l a t e d  i n t o

^^H elen  S h i r l e y  Thomas, F e l i x  F r a n k f u r t e r , S c h o l a r  on 
t h e  Bench  ( B a l t i m o r e :  John  H o p k in s  P r e s s ,  1 9 b O ) ,  p i  5 T 1

44l b i d . ,  p p .  51- 5 2 .

45B i l l  o f  R i g h t s  R e v ie w , I  p .  268 .
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p h y s i c a l  a c t i v i t y  by t h o s e  who f a v o r e d  t h e  d e c i s i o n .  The 

C o u r t ' s  d e c i s i o n  t h e r e f o r e  p r o v i d e d  t h e  needed  J u s t i f i c a t i o n  

f o r  t h o s e  who opposed t h e  W i t n e s s e s  and t h e i r  ways t o  c a r r y  

o u t  t h e i r  b r a n d  o f  p e r s e c u t i o n .  The d i v i s i o n  on t h e  b e n c h ,  

t h e  e x a c e r b a t e d  calumny d i r e c t e d  a g a i n s t  J u s t i c e  F r a n k f u r t e r  

and t h e  m a j o r i t y  o f  t h e  C o u r t ,  and t h e  c o n t r o v e r s y  among s t u 

d e n t s  and f o l l o w e r s  o f  l a w ,  were c h a r g e d  w i t h  enough e m o t i o n -  

n a l i s m  and a n i m o s i t y  t o  b low t h e  i s s u e  c o m p l e t e l y  beyond r e a s o n 

a b l e  l i m i t s .  Bu t  t h e  most  f r i g h t f u l  and u n j u s t i f i a b l e  r e s u l t  

o f  a l l  was t h e  h a r s h  p h y s i c a l  t r e a t m e n t  a c c o r d e d  t h e  J e h o v a h ' s  

W i t n e s s e s .

The i n d i g n a n t  r e a c t i o n  of  t h e  p u b l i c  a g a i n s t  members o f  

a s e c t  who would  d a r e  t o  r e f u s e  t o  s a l u t e  t h e  f l a g  was a b r u p t  

a s  i t  was w i d e s p r e a d .

I n  M o o r e s v i l l e  I n d i a n a ,  "a  mob o f  t h r e e  h u n d re d  men b e -  

s e i g e d  a m e e t i n g  o f  f i f t y  W i t n e s s e s ,  s h o u t i n g  ' s a l u t e  t h e  f l a g  

o r  you  w o n ' t  l e a v e  t h e  h a l l , '  The mob b l o c k e d  t h e  e x i t  u n t i l  

m o rn in g  when p o l i c e  r e s c u e d  t h e  t e r r i f i e d  W i t n e s s e s . T h e  

z e a l  w i t h  w h ich  t h e  o u t r a g e d  p u b l i c  a t t a c k e d  t h e  J e h o v a h ' s  

W i t n e s s e s  was matched  i n  some c a s e s  by t h e  z e a l  o f  t h e  W i t n e s s 

e s  t h e m s e l v e s  in  t h e i r  r e f u s a l  t o  c o n f o rm .  "Two c o a l  m i n e r s ,  

d e s c r i b e d  i n  t h e  p r e s s  r e p o r t s  a s  ' r e l i g i o u s  z e a l o t s , '  q u i t  

t h e i r  Jo b s  r a t h e r  t h a n  p e r f o r m  a c o m p u lso ry  s a l u t e  t o  t h e  f l a g . " ^ ?

4 6 je ro m e  B e a t t y ,  " P e d d l e r s  o f  P a r a d i s e , "  American  Maga- 
z i n e  (N o v . ,  1 9 4 0 ) ,  p .  53 .

4 7 ç h r is t ia n  Century LVII, No. 25 (June 19, 1 9 4 0 ) ,  p. 7 9 2 .
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The i n c i d e n t s  c o n t i n u e d .  I n  Kennebunk M aine ,  "more t h a n  two 

t h o u s a n d  men s e t  f i r e  t o  t h e  W i t n e s s e s '  Kingdom H a l l ,  d r a g g e d  

members  f ro m  t h e i r  b e d s ,  and b e a t  them i n  an e f f o r t  t o  t e a c h  

th em  p a t r i o t i s m . "^8  one i n s t a n c e ,  a member was l u r e d  f ro m

h i s  home and c a s t r a t e d . ^9 The v i o l e n c e  t o o k  a l l  fo rm s  and 

was l i k e l y  t o  o c c u r  anyw here  t h e r e  were W i t n e s s e s  and a c ro w d .

The o u t b u r s t s  c o n t i n u e d  t o  i n c r e a s e  i n  number and i n t e n s i t y .

In  L i t c h f i e l d ,  I l l i n o i s ,  one r e c e n t  S u n d a y ,  one 
h u n d re d  W i t n e s s e s  a p p e a r e d  i n  t w e n t y - o n e  au tom o
b i l e s ,  p r e a c h i n g  t h e i r  p ro p a g a n d a  a g a i n s t  f l a g -  
s a l u t i n g .  A mob w reck ed  t w e l v e  o f  t h e  a u t o m o b i l e s  
and b e a t  up a number o f  W i t n e s s e s ,  w h i l e  p o l i c e  
and o t h e r  c i t i z e n s  h e r d e d  s i x t y - t w o  men end women 
t o  p r i s o n  f o r  p r o t e c t i o n . 50

T h i s  i n c i d e n t  t o o k  p l a c e  on Ju n e  l 6 , l e s s  t h a n  two weeks a f t e r  

t h e  G o b i t i s  d e c i s i o n  was r e n d e r e d .  D u r in g  t h a t  same week:

I n  R o c k v i l l e ,  M a ry la n d ,  a h a n d f u l  o f  men c a r r y i n g  
an A m erican  f l a g ,  b r o k e  i n t o  a J e h o v a h ' s  W i t n e s s e s  
m e e t i n g .  When t w e n t y - f i v e  W i t n e s s e s  r e f u s e d  t o  
s a l u t e  t h e  f l a g ,  t h e  p l a c e  was p r o m p t ly  w recked  
and t h e  W i t n e s s e s  o r d e r e d  t o  l e a v e  t o w n . 51

The g r a v i t y  o f  t h e  m o u n t in g  h y s t e r i a  d id  n o t  p a s s  u n 

n o t i c e d  by g o v e r n m e n t a l  o f f i c i a l d o m .  So g r e a t  and s e r i o u s  

was t h e  s t o r m  o f  i n d i g n a t i o n  a g a i n s t  t h e  W i t n e s s e s ,  t h e  S o l i c i t o r

^^Beatty , "Peddlers of  P a ra d ise ,"  p .  53 .

^^Kingdom News, October, 1940. See Manwaring, Render 
Unto Caesar, p .  l 6 3 .

5 0 B e a t t y ,  Am er ican  M a g a z in e , November,  1940 ,  p .  53 .

51lbid.
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G e n e r a l  o f  t h e  U n i t e d  S t a t e s ,  F r a n c i s  B i d d l e ,  i s s u e d  a p u b l i c  

w a r n i n g  on t h e  same day o f  t h e  L i t c h f i e l d ,  I l l i n o i s  demon

s t r a t i o n ,  S a i d  Mr, B i d d l e :

A r e l i g i o u s  s e c t  known a s  J e h o v a h ' s  W i t n e s s e s  h a s  
b e e n  r e p e a t e d l y  s e t  upon and b e a t e n .  They  had  
co m m it te d  no c r i m e ,  b u t  t h e  mob a d ju d g e d  t h e y  h a d ,  
and m e ted  o u t  p u n i s h m e n t .  The  A t t o r n e y  G e n e r a l  
h a s  o r d e r e d  an im m e d ia te  i n v e s t i g a t i o n  o f  t h e s e  
o u t r a g e s .  T h e re  i s  no c a u s e  f o r  mass h y s t e r i a ,  
no j u s t i f i c a t i o n  f o r  mob v i o l e n c e , 52

The a n t i - W i t n e s s  o u t b u r s t  w h ic h  sw ep t  t h e  c o u n t r y  a f t e r  

J u n e  3) 1 9 4 0 , was n o t  due a l t o g e t h e r  t o  t h e  G o b i t i s  d e c i s i o n .

I t  i s  t r u e  t h a t  t h e  d e c i s i o n  gave  im p e tu s  t o  t h e  r i s i n g  wave 

o f  p e r s e c u t i o n ,  b u t  t h e r e  w ere  o t h e r  c a u s e s  i n v o l v e d .  W i th 

o u t  e l a b o r a t i n g  on t h e s e  o t h e r  c a u s e s ,  s u f f i c e  i t  h e r e  t o  say  

t h a t  i n  1 9 4 0 ,5 3  t h e  J e h o v a h ' s  W i t n e s s e s  t h e m s e l v e s  had i n t e n s i 

f i e d  t h e i r  campaign a g a i n s t  v a r i o u s  f l a g  s a l u t e  o r d i n a n c e s ,  and 

became more a c t i v e l y  engaged  i n  t h e i r  s t r e e t  s o l i c i t a t i o n .  

Coup led  w i t h  t h e i r  s t e p p e d - u p  p r o g ra m  t o  i n f o r m  t h e  p u b l i c  

a b o u t  c e r t a i n  " t r u t h s , " t h e  war  i n  E u ro p e  was g o i n g  b a d l y  f o r  

A m e r i c a ' s  a l l i e s .  T h e r e  w e re  u n f a v o r a b l e  r e p o r t s  o f  H i t l e r ' s  

m arch  i n t o  t h e  l o w l a n d s ,  t h e  f a l l  o f  D u n k i r k ,  and t h e  c o m p le te  

c o l l a p s e  o f  P r a n c e ,  I n  l e s s  t h a n  e i g h t e e n  m on ths  a f t e r  t h e

5 % h e  S o l i c i t o r  G e n e r a l ' s  s p e e c h  was d e l i v e r e d  c o a s t -  
t o - c o a s t  o v e r  N .B.C.  n e t w o r k  on J u n e  16 , 1 9 4 0 .  S e e  M a c m i l l a n ,  
F a i t h  on t h e  March,  p .  226;  P i k e ,  J e h o v a h ' s  W i t n e s s e s , ‘p .  25; 
B e a t t y ,  A m er ican  M ag az in e ,  November  1 9 4 0 ,  p .  5 4 .

53 i )a te  o f  G o b i t i s  c a s e .
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G o b i t i s  d e c i s i o n ,  A m e r i c a ’ s  I n t e r v e n t i o n  I n t o  t h e  war  d i d  n o t  

h e l p  t o  a l l e v i a t e  t h e  I n t e n s i t y  o r  t h e  f r e q u e n c y  o f  t h e  p u n i s h 

ment I n f l i c t e d  upon t h e  W i t n e s s e s ,  I t  a c t u a l l y  p r e s e n t e d  a 

more  s e r i o u s  p r o b le m  b e c a u s e  t h e  J e h o v a h ' s  W i t n e s s e s  r e f u s e d  

t o  t a k e  an a c t i v e  p a r t  i n  t h e  w ar  e f f o r t o ^ ^  T h ro u g h  t h e  y e a r s  

o f  19^1 and 1 9 4 2 , t h e  s a c k i n g  o f  Kingdom H a l l s ,  and t h e  b u r n 

i n g  o f  W i t n e s s e s '  p r o p e r t y  c o n t i n u e d .  In K lam ath  F a l l s  O regon ,  

on S e p te m b e r  2 0 ,  1942:

A t h o u s a n d  to w n s p e o p le  l a i d  a f o u r - h o u r  s e l g e  t o  
a J e h o v a h ’ s W i t n e s s e s  c o n v e n t i o n  to d a y  and t h e n  
s to rm e d  t h e  m e e t i n g  In  a r i o t  o f  b a t t e r e d  h e a d s  and 
c l u b - s w i n g i n g .

P a t r i o t i c  m u s ic  b l a r i n g  f ro m  a sound t r u c k  s p u r 
red  on t h e  t o w n s p e o p l e ,  who t o s s e d  s t e n c h  bombs and 
r o c k s  t h r o u g h  windows o f  t h e  c o n v e n t io n  b u i l d i n g .

P o u r  h u n d re d  members o f  J e h o v a h ’s W i t n e s s e s  who 
a s  a  m a t t e r  o f  r e l i g i o u s  p r i n c i p l e  r e f u s e  t o  s a l u t e  
t h e  f l a g  o r  en g ag e  In  o u tw a rd  fo rm s  o f  p a t r i o t i s m  
b e a t  b a c k  t h e  c h a r g e  w i t h  s t a v e s  from p a c k i n g  b o x e s .
No one was s e r i o u s l y  I n j u r e d ,  b u t  cut  and b r u i s e d  
h e a d s  were  p l e n t i f u l . 55

On t h e  same day In  L i t t l e  Rock ,  A r k a n s a s ,  " tw e n ty  men a t t a c k e d  

J e h o v a h ’ s  W i t n e s s e s  who w ere  h o l d i n g  a c o n v e n t i o n  In  a t o u r i s t  

camp. Two w ere  s h o t  and many I n j u r e d . "55 D e s c r i b i n g  t h i s  

I n c i d e n t  a s  " p h y s i c a l l y  n a u s e a t i n g  I n  I t s  d e t a i l s , "  one o f  t h e  

p u b l i c a t i o n s  e x p l a i n e d  t h e  d e t a i l s  o f  t h e s e  o u t b u r s t s .

54iphe p r o b le m  o f  c o n s c i e n t i o u s  o b j e c t i o n  l e d  t o  many 
Supreme C o u r t  c a s e s .  T h e se  c a s e s  and t h e i r  I m p l i c a t i o n s  a r e  
exam ined  In  a s u b s e q u e n t  c h a p t e r ,

55New Y o rk  T im e s , S e p t e m b e r  21 ,  1942, p , ‘1 6 .

56ibld,
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O c c a s i o n a l l y  a n o t h e r  a u t o m o b i l e  would t u r n  i n t o  

t h e  g r o u n d s ,  A do zen  o r  more / m e n /  pounced  on e a c h  
c a r  and a s k e d :  ‘Are you a W i t n e s s ? ’ The u s u a l  a n 
sw er  came b a c k  i n  a f i r m  v o i c e :  Yes I  am a W i t n e s s . ' 
The d r i v e r  and o t h e r  male  o c c u p a n t s  t h e n  were  o r 
d e r e d  o u t .  Some h e s i t a t e d .  They w ere  d r a g g e d  o u t  
and t h e  p u m m el l ing  b e g a n .  Many u s e d  t h e i r  f i s t s ,  
b u t  o t h e r s  w i e l d e d  c l u b s ,  lo n g  h ea v y  s c r e w  d r i v e r s ,  
and b l a c k  j a c k s .  The b e a t i n g  u s u a l l y  c o n t i n u e d  
u n t i l  t h e  v i c t i m  f e l l , 57

C o n v e n t i o n s  h e l d  by t h e  W i t n e s s e s ,  w h ich  w ere  a n n u a l  a f f a i r s ,  

w ere  e s p e c i a l l y  v u l n e r a b l e  t o  v i o l e n t  a t t a c k s ,  "The r e c e n t  

e f f o r t  of  t h i s  a p o c a l y p t i c  s e c t  t o  h o l d  s i m u l t a n e o u s  t h r e e -  

day  c o n v e n t i o n s  i n  many p a r t s  of  t h e  n a t i o n  b r o u g h t  mob o u t 

b r e a k s  i n  a t  l e a s t  t h r e e  c i t i e s , "58  The o c c u r r e n c e  o f  t h e s e  

i n c i d e n t s  was t o o  numerous  and t o o  w i d e s p r e a d  t o  r e c o r d  in 

d e t a i l  w i t h o u t  g o i n g  beyond  t h e  bounds  o f  t h i s  s t u d y .  One 

t h i n g  more n e e d s  t o  be m e n t io n ed  how ever  i n  t h i s  wave o f  a n t i -  

W i t n e s s  h y s t e r i a .  The p e r s e c u t i o n  was n o t  l i m i t e d  t o  p h y s i c a l  

v i o l e n c e .  A l th o u g h  r e c o r d e d  i n f o r m a t i o n  i s  s p a r c e ,  t h e  o s 

t r a c i s m  and p e t t y  d i s c r i m i n a t i o n  s u f f e r e d  by t h e s e  members o f  

an u n o r t h o d o x  s e c t ,  i f  a c c u r a t e l y  r e p o r t e d ,  would p r o d u c e  a 

monumenta l  vo lum e .  U n d o u b te d ly ,  p u b l i c i t y  i t s e l f  may have 

d i s t o r t e d  beyond r e a l i t y  t h e  d e t a i l s  of  many i n c i d e n t s ,  bu t  

on t h e  o t h e r  h a n d ,  many o t h e r s  went u n n o t i c e d .  T h e r e  were 

numerous  a c c o u n t s  d e a l i n g  w i t h  t h e  l o s s  o f  em ploym ent ,  b u t  

o n l y  one e v e n t  r e a c h e d  t h e  n a t i o n a l  a u d i e n c e ;  and t h i s  was 

m a i n l y  due t o  g o v e r n m e n t a l  i n t e r v e n t i o n .  The C l a r k s b u r g ,

57"Mob a c t i o n  A g a i n s t  S e c t  on t h e  I n c r e a s e , "  The C h r i s t 
i a n  C e n t u r y , LIX ( O c t o b e r  7 ,  1 9 ^ 2 ) ,

5 ® lb id ,
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W est  V i r g i n i a  p l a n t  o f  t h e  P i t t s b u r g  P l a t e  G l a s s  Company 

f i r e d  s e v e n  J e h o v a h ' s  W i t n e s s e s  f o r  t h e i r  u n p a t r i o t i c  a c 

t i v i t i e s .  On t h e  g round  t h a t  t h e  W i t n e s s e s  w ere  u n d u ly  d i s 

c r i m i n a t e d  a g a i n s t ,  t h e  P r e s i d e n t ' s  C om m it tee  on F a i r  Em

p lo y m e n t  P r a c t i c e s  r e q u e s t e d  t h e i r  r e i n s t a t e m e n t  i m m e d i a t e l y .  The 

company c o n te n d e d  t h a t  s e v e n  h u n d red  o t h e r  e m p lo y e e s  had  t h r e a t 

e n e d  a mass w a l k o u t  u n l e s s  t h e s e  W i t n e s s e s  w e re  r em o v ed .

'T h r e a t e n e d  v i o l e n c e  o r  work s t o p p a g e  t o  o b t a i n  
t h e  d i s m i s s a l  o f  c a p a b l e  em ployees  whose r e l i g i o u s  
c o n v i c t i o n s  a r e  u n p o p u l a r  w i t h  t h e i r  f e l l o w - e m p l o y -  
e e s  d o es  n o t  c o n s t i t u t e  a v a l i d  r e a s o n  f o r  s u c h  d i s 
m i s s a l ,  ' t h e  Commit tee  h e l d  i n  a r u l i n g  w h ic h  a s 
s e r t e d  t h e  o b l i g a t i o n  and r e s p o n s i b i l i t y  a l i k e  o f  
management and l a b o r  o r g a n i z a t i o n s  t o  p r o t e c t  w o rk 
e r s  f ro m  a n t a g o n i s m  a r o u s e d  by r e l i g i o u s  v i e w s . 59

I t  t o o k  f i v e  m onths  t o  r e s o l v e  t h e  i s s u e . ^0 B u t  t h i s  was o n ly  

one o f  t h e  many s i m i l a r  i n c i d e n t s  w h ich  o c c u r r e d  t h r o u g h o u t  

t h e  c o u n t r y .  I n  many c a s e s ,  t h e r e  was no r e a s o n a b l e  means  t o  

p r o v e  t h a t  d i s c r i m i n a t i o n  e x i s t e d .

J u n e  l 4 ,  1 94 3 , i s  a memorable  d a t e  f o r  t h e  J e h o v a h ' s  

W i t n e s s e s ,  n o t  o n l y  b e c a u s e  t h e  C o u r t  on t h a t  d a t e  d i s p o s e d  o f  

s e v e r a l  c a s e s  a f f e c t i n g  t h e  W i t n e s s e s  i n  t h e i r  f a v o r ,  b u t  p r i 

m a r i l y  b e c a u s e  t h e  d e c i s i o n  r e a c h e d  by t h e  C o u r t  i n  t h e  G o b i t i s  

c a s e  was o v e r t u r n e d .  I t  t o o k  t h r e e  e v e n t f u l  y e a r s  i n  w h ich

59New Y&rk T im e s ,  November 29 ,  1 9 ^ 2 ,  p .  32 .

6 0 p o r  a good t r e a t m e n t  o f  t h i s  a c c o u n t  s e e  " B ia s  C h a rg 
ed  i n  F i r i n g s , "  B u s i n e s s  Week (December  2 6 ,  1 9 4 2 ) , . p .  62 and 
i t s  s e q u e l ,  " W i t n e s s e s  t o  be  R e h i r e d , "  B u s i n e s s  Week, ( A p r i l  
10 ,  19 4 3 ) , p .  99 .
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s t r e a m s  o f  s o c i e t a l  p r e s s u r e s  and human e m o t io n s  p o u r e d  u n d e r ,  

o v e r ,  and a r o u n d  t h e  b r i d g e  o f  J u s t i c e ,  t o  r e a c h  a r e v e r s a l  

t h e  m a g n i tu d e  o f  w h ich  was no  l e s s  s i g n i f i c a n t  t h a n  t h e  

o r i g i n a l  o p i n i o n .  The c a s e  o f  West  V i r g i n i a  S t a t e  Board  of  

E d u c a t i o n  e t . a l .  v .  B a r n e t t e  e t . a l . e x p r e s s l y  o v e r r u l e d  

t h e  G o b i t i s  c a s e .  A l l  of  t h e  d e t a i l s  i n v o l v e d  t h a t  l e d  t o  

t h e  d e c i s i o n  a r e  t o o  e x t e n s i v e  t o  c o v e r  c o m p l e t e l y .  B u t  some 

o f  t h e  more r e l e v a n t  a s p e c t s  must  be  n o te d  i f  t h e  c a s e  i s  t o  

be  o b s e rv e d  i n  a m e a n i n g f u l  p e r s p e c t i v e .  The p u b l i c  r e a c t i o n  

e n g e n d e r e d  by t h e  G o b i t i s  c a s e  was a l r e a d y  d i s c u s s e d  a t  some 

l e n g t h .  A l t h o u g h  t h e  i n v e s t i g a t i o n  h a s  n o t  been  e x h a u s t i v e ,  

i t  a i d s  i n  b r i n g i n g  t h e  B a r n e t t e  c a s e  i n t o  p r o p e r  f o c u s .

D u r i n g  t h e  p e r i o d  b e tw e e n  t h e  G o b i t i s  and t h e  B a r n e t t e  

d e c i s i o n s ,  many o c c u r r e n c e s  seemed t o  have  a f f e c t e d  d i r e c t l y  

t h e  f i n a l  ou tcom e o f  t h e  f l a g  s a l u t e  c o n t r o v e r s y .  Of t h e s e  

o c c u r r e n c e s ,  t h r e e  o f  them s t a n d  o u t  a s  t h e  most  s i g n i f i c a n t :  

F i r s t ;  t h e  a t t i t u d e  and t h e  a c t i o n  of  t h e  p u b l i c .  How much 

p u b l i c  r e a c t i o n  a f f e c t e d  t h e  d e c i s i o n  o f  some o f  t h e  J u s t i c e s  

i s  a moot p o i n t ,  and c a n n o t  b e  s e t t l e d .  I t  i s  e s t a b l i s h e d  

h o w e v e r ,  t h e  p u b l i c ' s  i n d i g n a t i o n  was n o t  e n t i r e l y  i g n o r e d  by 

t h e  C o u r t .  J u s t i c e s  B l a c k  and D o u g la s  i n  t h e i r  c o n c u r r i n g  

o p i n i o n  i n  B a r n e t t e  n o te d  t h a t  t h e i r  d e c i s i o n  was due - - i n  p a r t  

- -  t o  t h e  r e s o l u t e  c h a r a c t e r  o f  t h e  W i t n e s s e s .  They were  co n 

v i n c e d  by t h e  d o g g e d n e s s  o f  t h e  J e h o v a h ' s  W i t n e s s e s  t o  h o l d

6 I 319 U .S . 624 ( 1943 )
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t h e i r  g r o u n d ,  t h a t  t h e  r e s p o n d e n t s  w ere  n o t  a t t e m p t i n g  t o  

show any d i s r e s p e c t  t o  t h e  f l a g  o r  t o  t h e i r  c o u n t r y .  "The 

d e v o u t n e s s  o f  t h e i r  b e l i e f  i s  e v i d e n c e d  by t h e i r  w i l l i n g n e s s  

t o  s u f f e r  p e r s e c u t i o n  and p u n i s h m e n t ,  r a t h e r  t h a n  make t h e  

p l e d g e . S e c o n d l y ;  t h e  "ch an g e  o f  h e a r t "  o f  t h r e e  j u s t i c e s .  

B l a c k ,  D o u g l a s  and Murphy. In  a s u r p r i s i n g  move,  t h e  t h r e e  

j u s t i c e s  d i s s e n t i n g  in  J o n e s  v .  O p e l i k a , a  c a s e  d e a l i n g  w i t h  

J e h o v a h ' s  W i t n e s s e s  and t h e  v a l i d i t y  o f  l i c e n s i n g  o r d i n a n c e s ,  

s a i d :

S i n c e  we j o i n e d  in  t h e  o p i n i o n  i n  t h e  G o b i t i s  c a s e ,  
we t h i n k  t h i s  i s  an a p p r o p r i a t e  o c c a s i o n  t o  s t a t e  
t h a t  we now b e l i e v e  t h a t  i t  a l s o  was w r o n g ly  d e 
c i d e d .

T h i s  was a p u b l i c  r e c a n t a t i o n ,  and c e r t a i n l y  an  u n u s u a l  j u d i 

c i a l  p r o c e d u r e .  I n  e f f e c t ,  t h e  J u s t i c e s  w ere  r e q u e s t i n g  

a n o t h e r  o p p o r t u n i t y  t o  d e c i d e  on a s i m i l a r  c a s e .  And t h e y  d i d  

n o t  h a v e  t o  w a i t  l o n g .  T h i r d l y ;  t h e r e  was d u r i n g  t h e  i n t e r i m  

a c h an g e  o f  p e r s o n n e l  on t h e  b e n c h .  J u s t i c e  Jam es  P .  B y r n e s  

r e s i g n e d  i n  O c t o b e r  of 1942 a f t e r  s e r v i n g  o n l y  one t e r m ,  and 

i n  h i s  p l a c e  P r e s i d e n t  R o o s e v e l t  a p p o i n t e d  W i le y  R u t l e d g e

^ West V i r g i n i a  B o a rd  o f  E d u c a t i o n  v .  B a r n e t t e ,  p .  6 5 3 .  
As a p a r e n t h e t i c a l  n o t e ,  i t  i s  w e l l  t o  p o i n t  o u t  h e r e  t h a t  t h e  
Murdock d e c i s i o n  ( d i s c u s s e d  i n  a n o t h e r  c h a p t e r ) ,  was d e l i v e r e d  
t h e  p r e v i o u s  m o n th ,  and t h e  d i v i s i o n  on t h e  b e n c h  was i d e n t i c a l  
t o  t h e  d i v i s i o n  i n  t h e  i n s t a n t  c a s e .  A n o t h e r  s t r i k i n g  s i m i 
l a r i t y  i s  t h a t  b o t h  c a s e s  o v e r t u r n e d  a p r e v i o u s  d e c i s i o n  f o r  
b a s i c a l l y  t h e  same r e a s o n s  and s o c i a l  f a c t o r s  i n v o l v e d .

63316 U .S .  584 ( 1 9 4 2 ) .

^ ^ I b i d . ,  p p .  623- 6 2 4 ,
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e f f e c t i v e  F e b r u a r y  15 ,  1 9 4 3 .  When R u t l e d g e  came t o  t h e  b e n c h ,  

t h e  C o u r t  was e v e n l y  d i v i d e d  on t h e  f l a g  s a l u t e  i s s u e ;  t h e r e 

f o r e  he  was t h e  a l l  i m p o r t a n t  " b a l a n c e r "  o f  t h e  s c a l e .  H i s  

a p p o i n t m e n t  d i d  n o t ,  h o w e v e r ,  t u r n  o u t  t o  be  t h a t  c r u c i a l ,  f o r  

a l t h o u g h  R u t l e d g e  w en t  a l o n g  w i t h  t h e  m a j o r i t y  t o  o v e r r u l e  t h e  

p r e v i o u s  d e c i s i o n ,  so  d i d  J a c k s o n ,  who i n  t h e  mean t im e ,  a l s o  

s u f f e r e d  a ch ange  o f  h e a r t ,  so  much so  t h a t  he  was w i l l i n g  t o  

w r i t e  t h e  m a j o r i t y  o p i n i o n .

The B a r n e t t e  c a s e  more t h a n  G o b i t i s , p e r m i t t e d  t h e  

" f r i e n d s  o f  t h e  C o u r t "  t o  f i l e  m o t i o n s  and b r i e f s  i n  b e h a l f  

o f  t h e i r  s i d e .  The Com m it tee  on t h e  B i l l  o f  R i g h t s  and t h e  

Am er ican  C i v i l  L i b e r t i e s  U n io n ,  a s  i n  t h e  G o b i t i s  case  f i l e d  

t h e i r  b r i e f s  o f  am ic i  c u r i a e , and t h e  A m er ican  Legion d i d  l i k e 

w i s e .

The B i l l  o f  R i g h t s  Com m it tee  o f  t h e  A m er ican  Bar  
A s s o c i a t i o n  f i l e d  a b r i e f  t o d a y  i n  t h e  West V i r g i n i a  
c a s e  a t t a c k i n g  t h e  G o b i t i s  d e c i s i o n  and t h e  American 
L e g io n  f i l e d  a b r i e f  u p h o l d i n g  i t ,

'The  r e g u l a t i o n  f o r c i n g  t h e  (West  V i r g i n i a )  c h i l d r e n  
t o  engage  i n  a ceremony w h ic h  t h e y  b e l i e v e  t o  be s i n 
f u l  i s  an i n t e r f e r e n c e  w i t h  r e l i g i o u s  l i b e r t y , '  s a i d  
t h e  B i l l  o f  R i g h t s  C o m m it te e ,

I n  A m er ican  L e g io n  b r i e f  R a l p h  B .  Gregg  o f  I n d i a n 
a p o l i s ,  N a t i o n a l  J u d g e - A d v o c a t e ,  s a i d  t h a t  t h e  s a l u t e  
' d o e s  n o t  e n g e n d e r  i n  t h e  mind o f  t h e  i n d i v i d u a l  t h e  
t h o u g h t  t h a t  t h e  f l a g  i s  an image t o  be  w o r s h i p p e d ,  
o r  t h a t  i t  i s  p a r t  o f  a r e l i g i o u s  r i g h t , '6 5

The B i l l  o f  R i g h t s  Commit tee  f e l t  t h a t  t h e  G o b i t i s  d e c i s i o n  

was w rong ,  n o t  b e c a u s e  o f  t h e  h a r s h  and u n r e a s o n a b l e  c o n s e 

q u e n c e s  w h ich  f o l l o w e d  b u t  b e c a u s e  o f :

^% ew  Y o rk  T im e s ,  March 9» 1943 ,  P .  2 5 ,
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i t s  f u n d a m e n t a l  f a l l a c y ,  . . . t h a t  any good r e 
s u l t  c o u l d  b e  e x p e c t e d  f rom  a t t e m p t i n g  t o  f o r c e  
c o n f o r m i t y  t o  a  p a r t i c u l a r  ce rem o n y ,  i n  t h e  f a c e  
o f  r e l i g i o u s  s c r u p l e s .  N a t i o n a l  u n i t y  i s  im
p o r t a n t ,  b u t  t h e  p e n a l i z i n g  o f  r e l i g i o u s  b e l i e f s  
h e l d  by a few s c h o o l  c h i l d r e n  i s  h a r d l y  t h e  way 
t o  p ro m o te  i t . 66

J u s t i c e  J a c k s o n ' s  m a j o r i t y  o p i n i o n  seems t o  h a v e  been  m o t i v a t e d  

by t h i s  v iew  t o  a l a r g e  m e a s u r e .  W h e ther  he formed h i s  o p i n i o n  

b e f o r e  t h e  b r i e f s  w ere  p r e s e n t e d ,  o r  w h e t h e r  he was i n f l u e n c e d  

g r e a t l y  by  t h e  a rg u m e n t  p r e s e n t e d  by t h e  Commit tee  on B i l l  o f  

R i g h t s  i s  a c a d e m ic  a s  w e l l  a s  i r r e l e v a n t .

I n  e s s e n c e ,  t h e r e  was no s u b s t a n t i a l  d i f f e r e n c e  i n  t h e  

f a c t s  i n v o l v e d  b e tw e e n  t h e  G o b i t i s  and B a r n e t t e  c a s e s .  F o l l o w 

i n g  t h e  G o b i t i s  d e c i s i o n ,  t h e  S t a t e  o f  West V i r g i n i a  amended 

i t s  s t a t u t e s  t o  r e q u i r e  t h e  t e a c h i n g  o f  c e r t a i n  s p e c i f i c  c o u r s e s  

i n  i t s  p u b l i c  s c h o o l s  s u c h  a s  h i s t o r y ,  c i v i c s  and t h e  C o n s t i 

t u t i o n  o f  t h e  U n i t e d  S t a t e s ,  " f o r  t h e  p u r p o s e  o f  t e a c h i n g ,  

f o s t e r i n g  and p e r p e t u a t i n g  t h e  i d e a l s ,  p r i n c i p l e s  and s p i r i t  o f  

A m e r ic a n i sm ,  and i n c r e a s i n g  t h e  knowledge  o f  t h e  o r g a n i z a t i o n  

and m a c h i n e r y  o f  t h e  g o v e r n m e n t . I n  a c c o r d a n c e  w i t h  t h e  

s t a t e d  p u r p o s e ,  t h e  Board o f  E d u c a t i o n  o f  t h e  S t a t e  a d o p t e d  a 

r e s o l u t i o n  m ak ing  t h e  f l a g  s a l u t e  ceremony a r e g u l a r  p a r t  o f  

t h e  a c t i v i t i e s  o f  t h e  p u b l i c  s c h o o l s .  The f a i l u r e  t o  c o n fo rm  

t o  t h i s  r u l e  by  some s c h o o l  c h i l d r e n  o f  t h e  p e r s u a s i o n  o f  J e 

h o v a h ' s  W i t n e s s e s  p r o v i d e d  t h e  a c t i o n  w h ich  b r o u g h t  t h e  c a s e

^ % i l l  o f  R i g h t s  R ev iew , I p .  2 6 8 .

^^Q uoted  i n  West V i r g i n i a  B oard  o f  E d u c a t i o n  v .  B a r -  
n e t ^ ,  p .  6 2 6 . S e e  1Y34,  West V i r g i n i a U o d e  ( i g 4 l )  S u p p .
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t o  t h e  h i g h  c o u r t .  Not o n ly  d i d  t h e  S t a t e  law make i t  an " i n 

s u b o r d i n a t i o n "  t o  r e f u s e  t o  s a l u t e  t h e  f l a g ,  i t  s u b j e c t e d  t h e  

c h i l d r e n  t o  e x p u l s i o n ,  t h e r e b y  m aking  them d e l i n q u e n t s .  The 

p a r e n t s  t o o  w ere  s u b j e c t  t o  c o n v i c t i o n  and f i n e .

The B oard  o f  E d u c a t i o n  f i l e d  f o r  a p p e a l  t o  t h e  Supreme 

C o u r t  a f t e r  a t h r e e - m a n  D i s t r i c t  C o u r t  s u s t a i n e d  t h e  p l e a s  of  

t h e  J e h o v a h ' s  W i t n e s s e s  h e r e i n  i n v o l v e d ,  t o  e n j o i n  t h e  e n 

f o r c e m e n t  o f  t h e  r u l i n g .

The o p i n i o n  d e l i v e r e d  by  J u s t i c e  J a c k s o n  may be  d i v i d e d  

i n t o  two a r e a s ,  ( l )  H i s  own i n t e r p r e t a t i o n  o f  t h e  c e n t r a l  

i s s u e ;  (2 )  t h e  a t t a c k  - -  p o i n t  by p o i n t  - -  on J u s t i c e  F r a n k 

f u r t e r ' s  m a j o r i t y  o p i n i o n  i n  t h e  G o b i t i s  c a s e .  I t  was s i g 

n i f i c a n t  t o  J a c k s o n  t h a t ,  f i r s t  o f  a l l ,  t h e  f r e ed o m  e x e r c i s e d  

by t h e  a p p e l l e e s  d i d  n o t  c o l l i d e  w i t h  t h e  r i g h t s  o f  o t h e r s .

I n  o t h e r  w o rd s ,  t h e  o ld  i s s u e  o f  where  t h e  f r e e d o m  o f  one ends  

and t h e  f r e e d o m  o f  a n o t h e r  b e g i n s  was a b s e n t  i n  t h i s  c a s e .

The b e h a v i o r  was o f  a p e a c e a b l e  n a t u r e ,  and no one was i n j u r e d ,  

The a c t i o n  o f  t h e  S t a t e  was e s p e c i a l l y  o f f e n s i v e  i n  t h a t  i t  

c o m p e l l e d  i n d i v i d u a l s  t o  d e c l a r e  a b e l i e f .

T h e r e  i s  no d o u b t  t h a t ,  i n  c o n n e c t i o n  w i t h  t h e  
p l e d g e s ,  t h e  f l a g  s a l u t e  i s  a fo rm  of  u t t e r a n c e .  
S ym bol ism  i s  a p r i m i t i v e  b u t  e f f e c t i v e  way o f  com
m u n i c a t i n g  i d e a s .  The u s e  o f  an emblem o r  f l a g  t o  
s y m b o l i z e  some s y s t e m ,  i d e a ,  i n s t i t u t i o n  o r  p e r s o n a 
l i t y ,  i s  a s h o r t  c u t  f rom  mind t o  m i n d , 08

B l a c k  and D o u g l a s ,  on t h i s  same i s s u e  went  f u r t h e r ,  f o r  t h e y

68% b id , ,  p ,  6 3 2 ,
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s a i d ,  "Such a s t a t u t o r y  e x a c t i o n  i s  a f o rm  o f  t e s t  o a t h ,  and 

t h e  t e s t  o a t h  h a s  a lw a y s  b e e n  a b h o r r e n t  i n  t h e  U n i t e d  S t a t e s , "^9 

The S t a t e  t h e n ,  d id  n o t  h a v e  t h e  power  t o  r e q u i r e  i n d i v i d u a l s  

t o  a c c e p t  t h e  p o l i t i c a l  i d e a s  r e p r e s e n t e d  i n  a s y m b o l ,  by u t 

t e r a n c e ,  o r  by  a ceremony w h ich  i s  n o t h i n g  more t h a n  a s h o r t  

c u t  method o f  u t t e r a n c e .

To s u s t a i n  t h e  co m p u lso ry  f l a g  s a l u t e  we a r e  
r e q u i r e d  t o  say  t h a t  a B i l l  o f  R i g h t s  w h ic h  g u a r d s  
t h e  i n d i v i d u a l ' s  r i g h t  t o  s p e a k  h i s  own m in d ,  l e f t  
i t  open t o  p u b l i c  a u t h o r i t i e s  t o  compel  h im  t o  
u t t e r  w hat  i s  n o t  i n  h i s  m i n d , 70

A p p ly in g  t h e  c l e a r  and p r e s e n t  d a n g e r  t e s t ,  J a c k s o n  

c l a im e d  t h a t  t h e  r e f u s a l  t o  s a l u t e  t h e  f l a g  d i d  n o t  c r e a t e  an 

i n i m i c a l  c o n d i t i o n  w h ic h  would  j u s t i f y  an e f f o r t  t o  m u f f l e  e x 

p r e s s i o n ,  The whole  c o n t e n t  o f  t h i s  o p i n i o n  was c e n t e r e d  

a ro u n d  t h e  F i r s t  Amendment,  The due p r o c e s s  c l a u s e  o f  t h e  

F o u r t e e n t h  Amendment m i g h t  j u s t  a s  w e l l  hav e  b ee n  i g n o r e d  a c 

c o r d i n g  t o  t h e  r e a s o n i n g  o f  J a c k s o n ,  He was c o n c e r n e d  m a in ly  

w i t h  a more " t e r r i b l e "  pow er ;  t h a t  o f  c o m p e l l i n g  a p e r s o n  t o  

a c c e p t  c e r t a i n  b e l i e f s  a g a i n s t  h i s  w i l l ;  i t  made no d i f f e r e n c e  

w h e t h e r  t h e  i s s u e  was r e l i g i o u s  o r  p o l i t i c a l ,  n e i t h e r  d id  i t  

make any d i f f e r e n c e  w h e t h e r  t h e  e x e r c i s e  o f  a r i t u a l  was "good ,  

bad  o r  m e re ly  i n n o c u o u s , "71

69l b i d , ,  p ,  6 4 4 .

TOi b i d , ,  p ,  6 3 4 ,

7 1 i b i d .
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Hence v a l i d i t y  o f  t h e  a s s e r t e d  power t o  f o r c e  an 
American  c i t i z e n  p u b l i c l y  t o  p r o f e s s  any s t a t e 
ment o r  b e l i e f  o r  t o  engage  i n  any ceremony o f  
a s s e n t  t o  o n e ,  p r e s e n t s  q u e s t i o n s  o f  power  t h a t  
must  be  c o n s i d e r e d  i n d e p e n d e n t l y  o f  any i d e a  we 
may have  a s  t o  t h e  u t i l i t y  o f  t h e  ceremony i n
Question , 72

A c c o r d i n g  t o  t h e  G o b i t i s  c a s e ,  a s t a t e  co u ld  compel  ANY c h i l d  

t o  s a l u t e  t h e  f l a g .  I t  was t h i s  power  w hich  b o t h e r e d  J a c k s o n ,  

What was ussumed i n  G o b i t i s ,  he  was o n ly  w i l l i n g  t o  " i n v e s t i 

g a t e "  i n  t h e  i n s t a n t  c a s e .

A f t e r  e l a b o r a t i n g  on what  he  c o n s i d e r e d  t o  b e  an i m p o r t 

a n t  d i s t i n c t i o n  b e tw een  G o b i t i s  and B a r n e t t e , J a c k s o n  p r o c e e d e d  

t o  r e f u t e  F r a n k f u r t e r ' s  r e a s o n i n g  r e c o r d e d  i n  t h e  G o b i t i s  c a s e .  

T h i s  he d id  somewhat  m e t h o d i c a l l y  by ex am in in g  e ac h  p r i n c i p l e  

p o i n t .  I n  h i s  a t t a c k  a g a i n s t  t h e  G o b i t i s  m a j o r i t y ,  J a c k s o n  h a s  

f u r n i s h e d  t h r o u g h  h i s  p r o s e ,  t h e  m os t  q u o t a b l e  l a n g u a g e  i n  

modern j u d i c i a l  l i t e r a t u r e .  The im p o r t  of h i s  r e a s o n i n g  how

e v e r  v a l i d ,  h a s  b e e n  overshadow ed by h i s  r e m a r k a b l e  p h r a s e o l o g y ,

1 .  L i n c o l n ' s  d i lem m a,  "must  a governm ent  o f  n e c e s s i t y  

be t o o  STRONG f o r  t h e  l i b e r t i e s  o f  i t s  p e o p l e ,  o r  t o o  WEAK t o  

m a i n t a i n  i t s  own e x is te n c e ? " 7 3  was t o  J a c k s o n  an " o v e r s i m p l i 

f i c a t i o n  so  han d y  i n  p o l i t i c a l  d e b a t e  ^ h i c ^  o f t e n  l a c k s  t h e  

p r e c i s i o n  n e c e s s a r y  t o  p o s t u l a t e s  o f  j u d i c i a l  r e a s o n i n g , " 7 ^

T̂ I b i d .

7 3 M i n e r s v i l l e  v ,  G o b i t i s ,  p ,  ?9 6 ,

7 ^ e s t  V i r g i n i a  B oa rd  o f  E d u c a t i o n  v .  B a r n e t t e ,  p ,  6 3 6 ,
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S u c h  a r u l e  a p p l i e d  t o  t h i s  o r  any s i m i l a r  p r o b le m  "would r e 

s o l v e  e v e r y  i s s u e  o f  power  i n  f a v o r  o f  t h o s e  i n  a u t h o r i t y  and 

would r e q u i r e  u s  t o  o v e r r i d e  e v e r y  l i b e r t y  t h o u g h t  t o  weaken 

o r  d e l a y  e x e c u t i o n  of  t h e i r  p o l i c i e s . "75 F i n a l l y ,  i n  c a l l i n g  

f o r  p r o p e r  r e s t r i c t i o n s  on g o v e r n m e n t a l  a u t h o r i t y ,  he  s a i d ,  

"Government  o f  l i m i t e d  power need  n o t  be anem ic  g o v e r n m e n t , "7^  

i t  i s  t h e  a s s u r a n c e  t h a t  r i g h t s  a r e  s e c u r e  w h ich  " t e n d s  t o  

d i m i n i s h  f e a r  and j e a l o u s y  o f  s t r o n g  g o v e r n m e n t ,  and by m aking  

us  f e e l  s a f e  t o  l i v e  u n d e r  i t  makes  f o r  i t s  b e t t e r  s u p p o r t . "77

2 .  The n o t i o n  t h a t  j u d i c i a l  i n t e r f e r e n c e  w i t h  t h e  a c 

t i v i t i e s  o f  e d u c a t i o n a l  o f f i c e r s  and t h e i r  p ro g ra m  "would i n  

e f f e c t  make u s  t h e  s c h o o l  b o a r d  f o r  t h e  c o u n t r y , "  J a c k s o n  

t h o u g h t  was e x a c t l y  what  t h e  F o u r t e e n t h  Amendment p e r m i t t e d .

To be  s u r e ,  t h e  numerous s c h o o l  b o a r d s  t h r o u g h o u t  t h e  c o u n t r y ,  

and t h e i r  m y r iad  o f  m in u te  p r o b le m s  and a c t i v i t i e s  may n o t  come 

u n d e r  t h e  sco p e  o f  j u d i c i a l  s c r u t i n y ,  b u t  t h i s  d o es  n o t  mean 

t h a t  B o a r d s  o f  E d u c a t i o n  a r e  e x c e p t e d .  " T h e re  a r e  v i l l a g e  

t y r a n t s  as  w e l l  a s  v i l l a g e  Hampdens , b u t  none who a c t s  u n d e r  

c o l o r  o f  law i s  beyond r e a c h  o f  t h e  C o n s t i t u t i o n . " 7 o  To 

J a c k s o n ,  t h e  a c t i v i t i e s  o f  l o c a l  s c h o o l  b o a r d s ,  b e c a u s e  o f  

t h e i r  p r o v i n c i a l  c h a r a c t e r  and t h e  l a c k  o f  p u b l i c i t y ,  may go

7 5 i b i d . 

76jbid. 

77ibid.

7 8 i b i d ., p. 638.



223
u n n o t i c e d  by t h e  p u b l i c .  C o n s e q u e n t l y  t h e  l o c a l  a u t h o r i t i e s  

“may f e e l  l e s s  s e n s e  o f  r e s p o n s i b i l i t y  t o  t h e  C o n s t i t u t i o n , "79 

and more l i k e l y  t o  e s c a p e  v i g i l a n c e .  H e r e i n  was r e a s o n  enough 

f o r  C o u r t s  t o  s c r u t i n i z e  a c t i o n s  o f  s c h o o l  b o a r d s ,

3 .  The c o n t e n t i o n  i n  G o b i t i s -  t h a t  t h e  " c o u r t s  p o s s e s s  

no marked and c e r t a i n l y  no c o n t r o l l i n g  competence ,"®® b u t  t o  

t h e  l e g i s l a t u r e  a s  w e l l  b e l o n g s  t h e  r i g h t  t o  g u a r d  c h e r i s h e d  

l i b e r t i e s  and t h e  c o n s t i t u t i o n a l i t y  o f  t h e s e  l i b e r t i e s  s h o u ld  

be  f o u g h t  o u t  i n  t h e  fo rm  o f  p u b l i c  o p i n i o n  and b e f o r e  l e g i s 

l a t i v e  a s s e m b l i e s ,  J a c k s o n  r e g a r d e d  a s  somewhat p e r i p h e r a l .  

"The q u e s t i o n  w h e t h e r  t h e  means o f  e f f e c t i n g  p o l i t i c a l  change  

a r e  l e f t  f r e e  h a s  n o t h i n g  t o  do w i t h  t h e  c o n s t i t u t i o n a l  i s s u e ,  

f o r  t h e  f r e e d o m s  o f  t h e  B i l l  o f  R i g h t s  a r e  beyond t h e  r e a c h  of  

p o l i t i c a l  m a j o r i t i e s . " ® !  F r a n k f u r t e r  had  s a i d  i n  t h e  G o b i t i s 

c a s e ,  l i b e r t y  can  be  b e s t  p r e s e r v e d  by f r e e  " e f f e c t i v e  means"  

i n  t h e  l e g i s l a t i v e  and p u b l i c  a r e n a  and n o t  t h e  j u d i c i a l .  

J a c k s o n ' s  a n s w e r  was n o t  e x a c t l y  t o  t h e  p o i n t ,  b u t  i t  was n o t  

c o m p l e t e l y  o u t  o f  c o n t e x t .

O n e ' s  r i g h t  t o  l i f e ,  l i b e r t y ,  and p r o p e r t y ,  t o  f r e e  
s p e e c h ,  a f r e e  p r e s s ,  f r e e d o m  o f  w o r s h i p  and a s s e m b ly ,  
and o t h e r  f u n d a m e n t a l  r i g h t s  may n o t  b e  s u b m i t t e d  t o  
v o t e ;  t h e y  depend  on t h e  outcome o f  no e le c t io n s . ° 2

’̂ ^I b i d . ,  p .  6 3 7 .

®® M i n e r s v i l l e  v .  G o b i t i s , p p .  5 9 7 - 5 9 8 .

B ^ K o n v i tz ,  F u n d a m e n ta l  L i b e r t i e s  o f  a F r e e  P e o p l e , p . l l 6 .  

® % e s t  V i r g i n i a  B o a rd  o f  E d u c a t i o n  v .  B a r n e t t e ,  p .  6 3 8 .
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J a c k s o n  went  f u r t h e r ,  and c la im e d  t h a t  when l e g i s l a t i o n  was 

b e i n g  t e s t e d ,  i t  became more i n d e f i n i t e  when i t  c o l l i d e d  w i t h  

t h e  r i g h t s  of  t h e  F i r s t  Amendment t h r o u g h  t h e  F o u r t e e n t h  

Amendment,  t h a n  when l e g i s l a t i o n  c o l l i d e d  o n ly  w i t h  t h e  r i g h t s  

c o n t a i n e d  in  t h e  F o u r t e e n t h  - -  "much o f  t h e  v a g u e n e s s  o f  t h e  

due p r o c e s s  c l a u s e  d i s a p p e a r s  when t h e  s p e c i f i c  p r o h i b i t i o n s  

of  t h e  F i r s t  become i t s  s t a n d a r d . T h a t  t h e  C o u r t  may 

r e n d e r  judgm ent  o v e r  t h e s e  m a t t e r s ,  t o  J a c k s o n ,  was n o t  u n 

c a l l e d  f o r ;  on t h e  c o n t r a r y ,  t h e  C o u r t  was i n s t i t u t e d  f o r  

t h a t  p u r p o s e ,  s e t  i n  t h e s e  m a t t e r s  n o t  by a u t h o r i t y  o f

ou r  com petence  b u t  by f o r c e  o f  o u r  c o m m iss io n s , " ® ^  I t  was n o t  

a  q u e s t i o n  o f  w h e t h e r  t h e  C o u r t  was c o m p e te n t  t o  a d j u d g e ,  i t  

was t h e  C o u r t ' s  com m iss ioned  d u t y  t o  a c t ,

4 ,  The / l a s t  p o i n t  c o v e re d  by J u s t i c e  J a c k s o n  was what 

he c a l l e d  t h e  " h e a r t  o f  t h e  G o b i t i s  o p in io n ,"® ®  H is  r e f e r e n c e  

was t o  t h e  s t a t e m e n t  t h a t  " n a t i o n a l  u n i t y  i s  t h e  b a s i s  o f  

n a t i o n a l  s e c u r i t y , "  and t h e  r i g h t  o f  t h e  a u t h o r i t i e s  t o  " s e l e c t  

a p p r o p r i a t e  means f o r  i t s  a t t a i n m e n t , " ® ®  N a t i o n a l  d u ty  as  

an end w hich  o f f i c i a l s  may f o s t e r  by p e r s u a s i o n  and example  

was n o t  open t o  q u e s t i o n ,  b u t  t h e  p r o b le m  h e r e  was w h e t h e r  t h e  

c o m p u lso ry  means employed f o r  i t s  a c h i e v e m e n t  was w i t h i n

®3l b i d , ,  p ,  64 0 ,

®4%bid,

®3l b i d ,

® ® M in e r sv i l l e  v ,  G o b i t i s ,  p ,  595 .
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c o n s t i t u t i o n a l  b o u n d s .  J a c k s o n ,  in  r e f u t i n g  F r a n k f u r t e r ' s  

a rg u m en t  a p p l i e d  t h e  o ld  r a t i o  d i c e n d i  m e th o d .  I f  a t  f i r s t  

m o d e r a t e  m e thods  f a i l e d  t o  a c h i e v e  u n i t y  f o r  n a t i o n a l  s e 

c u r i t y ,  " t h o s e  b e n t  on i t s  a c c o m p l i sh m e n t  must  r e s o r t  t o  an 

e v e r  i n c r e a s i n g  s e v e r i t y . "^7  The r e s u l t  would b e ,  f i n a l l y ,  

" t h o s e  who b e g i n  c o e r c i v e  e l i m i n a t i o n  o f  d i s s e n t  soon f i n d  

t h e m s e l v e s  e x t e r m i n a t i n g  d i s s e n t e r s .  Com pulsory  u n i f i c a t i o n  

o f  o p i n i o n  a c h i e v e s  o n ly  t h e  u n a n i m i t y  o f  t h e  g r a v e y a r d . "88 

M a rv e lo u s  th o u g h  i t  may s o u n d ,  and q u o t a b l e  t h o u g h  i t  b e ,  

t h e  p h r a s e o l o g y  d o e s  n o t  answer  t h e  q u e s t i o n  o f  l i m i t a t i o n s  

w h ic h  was t h e  c o r e  o f  J u s t i c e  F r a n k f u r t e r ' s  a r g u m e n t .

J a c k s o n  acknow ledged  t h a t  t h e  c a s e  was d i f f i c u l t  n o t  

b e c a u s e  t h e  p r i n c i p l e s  were  o b s c u r e ,  b u t  b e c a u s e  i t  i n v o l v e d  

a f l a g  w h ic h  was o u r  own. While  no one was opposed  t o  t h e  f l a g  

o r  t o  t h e  t e a c h i n g  o f  p a t r i o t i s m  t h r o u g h  r e s p e c t  o f  t h e  f l a g ,  

s u c h  an end would n o t  be i n j u r e d  by making  t h e  o b s e r v a n c e  

v o l u n t a r y .

To b e l i e v e  t h a t  p a t r i o t i s m  w i l l  n o t  f l o u r i s h  i f  
p a t r i o t i c  c e r e m o n i e s  a r e  v o l u n t a r y  and s p o n t a n e o u s  
i n s t e a d  o f  a c o m p u lso ry  r o u t i n e  i s  t o  make an u n 
f l a t t e r i n g  e s t i m a t e  o f  t h e  a p p e a l  o f  o u r  i n s t i t u 
t i o n s  t o  f r e e  m i n d s . 89

T h i s  was t h e  c r y  o f  a p a t r i o t  to  p u t  f a i t h  i n  f r e e  i n s t i t u t i o n s

Q7i b i d . ,  p .  640.

GGl b i d . ,  p .  641.

8 9 i b i d .
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and u n f e t t e r e d  a c t i v i t y  a s  t h e  b e s t  means f o r  t h e  p r e s e r v a 

t i o n  o f  d e m o c r a t i c  v a l u e s .  I f  s a l u t i n g  t h e  f l a g  i s  an im p o r 

t a n t  e x e r c i s e  t o  s a f e g u a r d  an i m p o r t a n t  c h a r a c t e r i s t i c  o f  

s o c i e t y ,  t h e n  so  much more i s  v o l u n t a r y  a c t i v i t y  t o  be p r o 

t e c t e d ;  f o r  t h e  " f r e e d o m  t o  d i f f e r  i s  n o t  l i m i t e d  t o  t h i n g s  

t h a t  do n o t  m a t t e r  much.  T h a t  would b e  a mere shadow o f  

f r e e d o m . "  The r e a l  t e s t  o f  i t s  s u b s t a n c e  " i s  t h e  r i g h t  t o  

d i f f e r  a s  t o  t h i n g s  t h a t  t o u c h  t h e  h e a r t  o f  t h e  e x i s t i n g  

o r d e r . "90  Then w i t h  a d a sh  o f  t h e  s u p e r l a t i v e  i n  j u d i c i a l  

j a r g o n ,  and a f l a i r  o f  c o n s t i t u t i o n a l  t h e a t r i c s ,  J a c k s o n  b e 

q u e a t h e d  upon p o s t e r i t y  an e f f u l g e n t  F i r s t  Amendment p a e a n .

I f  t h e r e  i s  any f i x e d  s t a r  i n  o u r  c o n s t i t u t i o n a l  
c o n s t e l l a t i o n ,  i t  i s  t h a t  no o f f i c i a l ,  h i g h  o r  p e t t y ,  
can p r e s c r i b e  w hat  s h a l l  be o r t h o d o x  i n  p o l i t i c s ,  
n a t i o n a l i s m ,  r e l i g i o n ,  o r  o t h e r  m a t t e r s  o f  o p i n i o n  
o r  f o r c e  c i t i z e n s  t o  c o n f e s s  by word o r  a c t  t h e i r  
f a i t h  t h e r e i n .  I f  t h e r e  a r e  any  c i r c u m s t a n c e s  which  
p e r m i t  an e x c e p t i o n ,  t h e y  do n o t  now o c c u r  t o  u s . 91

The c o n c u r r i n g  o p i n i o n  o f  J u s t i c e s  B l a c k  and D oug las  

was no more t h a n  an a p o lo g y  f o r  j o i n i n g  t h e  m a j o r i t y  i n  t h e  

G o b i t i s  c a s e .  I t  was t h e i r  " r e l u c t a n c e  t o  make t h e  F e d e r a l  

C o n s t i t u t i o n  a r i g i d  b a r  a g a i n s t  s t a t e  r e g u l a t i o n  o f  con d u c t  

th o u g h  i n i m i c a l  t o  t h e  p u b l i c  w e l f a r e " 9 2  t h a t  l e d  t o  t h e i r  

d e c i s i o n ,  t h e y  s a i d .  B u t  now t h e y  were  c o n v in c a j  t h a t  i the

90 i b i d . ,  p . 642.

91l b i d .

9 2 l b i d . ,  p .  643 .
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s t a t u t e  i n  q u e s t i o n  f a i l e d  " t o  a c c o r d  f u l l  s c o p e  t o  t h e  f r e e 

dom o f  r e l i g i o n  s e c u r e d  t o  t h e  a p p e l l e e s  by t h e  F i r s t  and F o u r 

t e e n t h  A m endm ents ."93  T h i s  was a " s p i r i t u a l  c o n d e m n a t i o n , "  

w h i c h ,  i f  g r o u n d l e s s ,  o n ly  " t i m e  and r e a s o n  a r e  t h e  p r o p e r  

a n t i d o t e s . "94  go s a y i n g ,  t h e  J u s t i c e s  c a s t  t h e i r  v o t e  a g a i n s t  

t h e  G o b i t i s  d e c i s i o n  b e c a u s e  t h e y  had s u f f i c i e n t  t i m e  t o  r e 

a n a l y z e  t h e  i s s u e  and c o n c l u d e  t h a t  a c o m p u lso ry  c e r e m o n i a l  

i n  t h i s  i n s t a n c e  was "a  handy  im p lem ent  f o r  d i s g u i s e d  r e l i g i o u s  

p e r s e c u t i o n , " 9 5

I n  a s e p a r a t e  c o n c u r r i n g  o p i n i o n .  J u s t i c e  Murphy i n  

e f f e c t ,  r e i t e r a t e d  t h e  o p i n i o n  o f  B l a c k  and D o u g l a s .  He t o o ,  

had  t i m e  t o  t h i n k  i t  o v e r ,  and a l t h o u g h  was r e l u c t a n t  a t  f i r s t  

t o  i n t e r f e r e  w i t h  s t a t e  a c t i o n ,  t h e  i n t e r i m  p r o v i d e d  t i m e  f o r  

a r é é v a l u a t i o n  o f  t h e  w hole  i s s u e .  The end w h ich  t h e  com pul

s o r y  a c t i o n  s o u g h t ,  t o  be s u r e ,  was good ,  b u t  h e r e  was i n v o l v e d  

a f u n d a m e n t a l  f r e e d o m ,  t h a t  o f  t h e  r i g h t  t o  b e l i e v e  and w o r s h i p ,  

" R e f l e c t i o n , "  s a i d  Murphy,  " h a s  c o n v in c e d  me t h a t  a s  a ju d g e  

I  h a v e  no l o f t i e r  d u t y  o r  r e s p o n s i b i l i t y  t h a n  t o  u p h o ld  t h a t  

s p i r i t u a l  f r e e d o m  o f  i t s  f a r t h e s t  r e a c h e s . H i s  whole  a r 

gum ent  was b a s e d  on b a l a n c e .  The f l a g  s a l u t e  r e q u i r e m e n t ,  good 

a s  i t  may be  a s  an i m p o r t a n t  f e a t u r e  o f  p u b l i c  e d u c a t i o n ,  " l

9 3 i b i d .

94 i b i d . ,  p .  6 4 4 .

95 j b i d .

9 5 i b i d . ,  p .  6 4 5 .
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am c o m p e l l e d  t o  c o n c l u d e  t h a t  su ch  a r e q u i r e m e n t  I s  n o t  e s 

s e n t i a l  t o  t h e  m a i n t e n a n c e  o f  e f f e c t i v e  governm en t  and o r d e r l y  

s o c i e t y , ” 9 7  Not s a t i s f i e d  t h a t  h i s  a rgum en t  o f  b a l a n c i n g  t h e  

good t o  be  d e r i v e d  f rom  com pu lso ry  a c t i o n  w i t h  t h e  h i g h e r  good 

t o  be  r e a l i z e d  by r e m o v in g  t h e  s h a c k l e s  f rom  f re e d o m  had b e en  

p r o p e r l y  a p p r e c i a t e d ,  Murphy became r e d u n d a n t .

I  am u n a b l e  t o  a g r e e  t h a t  t h e  b e n e f i t s  t h a t  may 
a c c r u e  t o  s o c i e t y  f rom  t h e  c o m p u lso ry  s a l u t e  a r e  
s u f f i c i e n t l y  d e f i n i t e  and t a n g i b l e  t o  j u s t i f y  t h e  
i n v a s i o n  o f  f r e e d o m  and p r i v a c y  t h a t  i s  e n t a i l e d  
o r  t o  c o m p e n sa te  f o r  a r e s t r a i n t  on t h e  f re ed o m  of  
t h e  i n d i v i d u a l  t o  be  v o c a l  o r  s i l e n t  a c c o r d i n g  t o  
h i s  c o n s c i e n c e  o r  p e r s o n a l  i n c l i n a t i o n . 98

I t  c a n n o t  b e  s a i d  t h a t  t h e  J u s t i c e s  who v o te d  t o  s t r i k e  

down t h e  c o n s t i t u t i o n a l i t y  o f  t h e  f l a g  s a l u t e  o r d i n a n c e  w ere  

t h e m s e l v e s  opposed  t o  t h e  a c t ,  o r  t h a t  t h e y  w ere  u n p a t r i o t i c .

The q u e s t i o n  w i t h  w h ich  t h e y  w r a n g le d  was n o t  p a t r i o t i s m ,  i t  

was o v e r  t h e  means  by w hich  p a t r i o t i s m  would be b e s t  o b t a i n e d .

Of c o u r s e  t h e  main i s s u e  was w h e t h e r  t h e  a c t  i t s e l f  was one 

w h ich  t h e  C o n s t i t u t i o n  p r o h i b i t e d ,  o r  i n  F r a n k f u r t e r ' s  t e r m s ,  

w h e t h e r  t h e  C o n s t i t u t i o n  lo o k e d  w i t h  f a v o r  on t h e  e n c r o a c h m e n t  

o f  t h e  j u d i c i a r y  i n  t h e  a r e n a  r e s e r v e d  f o r  l e g i s l a t i v e  s t r u g 

g l e .  Among t h e  J u s t i c e s  t h e r e  was no q u e s t i o n  t h a t  s a l u t i n g  

t h e  f l a g  was a h i g h  p r i v i l e g e  and a d e s i r a b l e  e x e r c i s e .  D o u g la s

9 7 i b i d .

98ibid., p. 646.
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h i m s e l f  made t h i s  c l e a r  by s a y i n g  i n  one o f  h i s  s e v e r a l  p u b l i 

c a t i o n s ,  "Most o f  u s  i n  America e n j o y  t h e  f l a g  s a l u t e  cerem ony,  

I t  i s  an e x e r c i s e  t h a t  a lways  h a s  new m e a n in g ,  no m a t t e r  how 

o f t e n  we p e r f o r m  i t , "99 c a s t  in  s u c h  a l i g h t ,  t h e  p r o b le m  o f  

c o m p u lso ry  f l a g  s a l u t e  becomes ev en  more i r r e c o n c i l a b l e ,  f o r  

i t  seems t h a t  t h o s e  who oppose a c o m p u lso ry  r i t u a l  a r e  th e m 

s e l v e s  t h e  b e s t  p r a c t i t i o n e r s  o f  i t .

The C o u r t  - -  i f  u n j u s t i f i a b l y  — t h e n  l e g a l l y  r e v e r s e d  

t h e  G o b i t i s  d e c i s i o n .  But  n o t  w i t h o u t  a v o g o ro u s  d i s s e n t  f ro m  

Mr.  J u s t i c e  F r a n k f u r t e r  who was n o t  t o  be o u td o n e  by J a c k s o n ' s  

e l o q u e n c e  o r  vehem ence .  The l e n g t h  o f  t h e  d i s s e n t  f a d e s  i n t o  

t h e  shadow o f  a r g u m e n t a t i o n ,  f o r  h e r e .  F r a n k f u r t e r ,  a g a i n ,  p u t  

f o r t h  h i s  b e s t .

I n  a r e m a r k a b l y  c o n v i n c i n g  d i s s e n t  F r a n k f u r t e r  beg an  by 

r e f e r r i n g  t o  h i s  own b a c k g ro u n d .  H i s  r e f e r e n c e  t o  a m i n o r i t y  

s e c t  o f  w h ich  he  h i m s e l f  was a member was a " d e v i a t i o n "  t h a t  

m u s t  h a v e  c au sed  some d i s c o m f o r t  t o  h i s  c o l l e a g u e s .  I t  was 

n e v e r t h e l e s s  t i m e l y  and f r a n k ;  j u d g e s  a f t e r  a l l ,  a r e  human 

and n o t  d e t a c h e d  f ro m  p r e j u d i c e s .  B u t  Ju d g e s  " a r e  n e i t h e r  

Jew n o r  G e n t i l e ,  n e i t h e r  C a t h o l i c  n o r  a g n o s t i c ,  / Â L L /  owe 

e q u a l  a t t a c h m e n t  t o  t h e  C o n s t i t u t i o n  and a r e  e q u a l l y  bound by 

/ t h e l r ^  j u d i c i a l  o b l i g a t i o n s  w h e t h e r  /fchey_7 d e r i v e  / t h e i r /

9 9 w i i i i a m  0 ,  D o u g la s ,  We The  J u d g e s :  S t u d i e s  i n  I n d i a n  
C o n s t i t u t i o n a l  Law f ro m  M arshâTl"Tô  M u k h e r j e a  (Hew York: 
D o u b le d a y  C o . ,  I n , ,  1 9 5 6 ) ,  p .  341.
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c i t i z e n s h i p  f ro m  t h e  e a r l i e s t  o r  t h e  l a t e s t  im m ig r a n t s  t o  t h e s e

s h o r e s . "100  The J e w i s h  h e r i t a g e  o f  t h e  J u s t i c e  has  evoked

some d i s c u s s i o n  a s  a f f e c t i n g  h i s  d e c i s i o n .  A l th o u g h  n o t  t h e  

main  c a u s e ,  some h a v e  f e l t  t h a t  i t  was an i m p o r t a n t  f a c t o r  

l e a d i n g  t o  h i s  d i s s e n t .

L i k e  t h e  J e h o v a h ' s  W i t n e s s e s  t h e  Jews w ere  a 
m i n o r i t y  g r o u p .  F o r  b o t h ,  h o w e v e r ,  c o n fo rm in g  
w i t h  g e n e r a l i z e d  r e g u l a t i o n s  c o u l d  n o t  be  t u r n e d  
i n t o  r e l i g i o u s  p e r s e c u t i o n .  S p e a k i n g  f ro m  th e  
v a n t a g e  p o i n t  o f  h i s  own b a c k g r o u n d .  J u s t i c e  
F r a n k f u r t e r  knew t h a t  m i n o r i t i e s ,  a s  m i n o r i t i e s ,  
d i d  n o t  h a v e  t o  t a k e  umbrage  a t  s o c i a l  r e g u l a 
t i o n s .  Some o f  them  a t  l e a s t  h ad  enough  s e l f -
a s s u r a n c e  t o  b l e n d  w i t h  t h e  m a j o r i t y  on many
p o i n t s . 101

What t h e  b i o g r a p h e r  i s  s a y i n g  h e r e  i s  t h a t ,  t h e  J u s t i c e  a s  a 

member o f  a m a j o r i t y ,  b e c a u s e  o f  h i s  own back g ro u n d  and e x p e 

r i e n c e ,  was g o i n g  o u t  o f  h i s  way t o  a s s u r e  c o n f o r m i t y .  T h e re  

i s  no m e r i t  i n  b e i n g  r e c a l c i t r a n t  j u s t  b e c a u s e  t h e  g r o u p  t o  

w h ic h  one b e l o n g s  i s  n o t  i n  t h e  g e n e r a l  scheme of  s o c i e t y .  In  

o t h e r  w o r d s ,  t h o s e  who f i n d  t h e m s e l v e s  d i s t i n c t  f rom  t h e  

m a j o r i t y ,  h a v e  a g r e a t e r  o b l i g a t i o n  t o  t r y  t o  con fo rm ,  t h a n  t o  

e m p h a s iz e  t h e i r  d i s s i m i l a r i t y .

The p e r s o n a l  h o n e s t y  o f  t h e  J u s t i c e ,  e a r l y  i n  l i f e  l e d  

h im  t o  b r e a k  w i t h  h i s  own r e l i g i o u s  o r t h o d o x y ,  t h e r e b y  d i s 

q u i e t i n g  a c c u s a t i o n s  t h a t  h i s  j u d i c i a l  d e t e r m i n a t i o n s  were

^ ^ ^ e s t  V i r g i n i a  B oa rd  o f  E d u c a t i o n  v .  B a r n e t t e ,  d i s s e n t 
i n g  o p i n i o n ,  p .  647 .

lO lT hom as ,  F e l i x  F r a n k f u r t e r :  S c h o l a r  on t h e  B en c h ,  p .  54,
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c o l o r e d  by m i n o r i t y  r e l i g i o u s  v i e w s .  I f  a n y t h i n g ,  h i s  s e v e r 

a n c e  g avé  him a s c o p e  o f  v iew o v e r  r e l i g i o n  n o t  a f f o r d e d  t h e  

o r t h o d o x  and t h e  t r a d i t i o n a l .  The J u s t i c e  c o n f i d e d  t o  one 

o f  h i s  f r i e n d s  i n  a r a r e  moment o f  such  r e l a t i o n s ,  t h a t  a s  a 

boy t h e  " t r u t h "  came t o  h im  a t  a Yom K ip p u r  s e r v i c e .

I  remember  w i t h  t h e  g r e a t e s t  v i v i d n e s s  t h i n k i n g  t h a t  
i t  was u n f a i r  t o  me, a k i n d  o f  d e s e c r a t i o n  f o r  me t o  
be  i n  t h e  room w i t h  t h e s e  p e o p l e  t o  whom t h e s e  t h i n g s  
had t h e  m ean ing  t h e y  had  f o r  them  when f o r  me t h e y  
had no o t h e r  m e an in g  t h a n  a d h e r i n g  t o  a c r e e d  t h a t  
m ean t  s o m e th in g  t o  my p a r e n t s  b u t  had c e a s e d  t o  have 
m ean ing  f o r  me, , , ,

I  l e f t  t h e  s e r v i c e  i n  t h e  m id d le  o f  i t ,  n e v e r  t o  
r e t u r n  t o  t h i s  d a y ,  . ,1 0 2

The p s y c h o l o g i c a l  a n a l y s i s  o f  t h e  J u s t i c e  — o r  any J u s t i c e  — 

h a s  no b a s i s  w h a t s o e v e r  even  i n  t h e  r e m o t e s t  c o n n e c t i o n  t o  

t h i s  s t u d y ,  b u t  i n  t h e  l i g h t  o f  t h e  f i r s t  s t a t e m e n t  made by 

t h e  J u s t i c e  i n  h i s  d i s s e n t i n g  o p i n i o n ,  t h e  b r i e f  b a c k g ro u n d  

i n f o r m a t i o n  c o n t a i n e d  h e r e i n  seems n o t  t o  be  a l t o g e t h e r  u n 

w a r r a n t e d ,  When t h e  J u s t i c e  b eg an  by s a y i n g ,  "One who b e l o n g s  

t o  t h e  m os t  v i l i f i e d  and p e r s e c u t e d  m i n o r i t y  i n  h i s t o r y  i s  n o t  

l i k e l y  t o  be  i n s e n s i b l e  t o  t h e  f re e d o m s  g u a r a n t e e d  by o u r  Con

s t i t u t i o n ,  "103  he  was o f f e r i n g  t o  h i s  h e a r e r s  an a p o l o g i a  

u n s o l i c i t e d  b u t  d e s e r v i n g .

F r a n k f u r t e r ' s  a t t a c k  a g a i n s t  t h e  B a r n e t t e  m a j o r i t y  b e 

g an  by an a t t a c k  on t h e  p r e f e r r e d  p o s i t i o n  a r g u m e n t .  The

l O ^ H a r la n  B ,  P h i l l i p s ,  F e l i x  F r a n k f u r t e r  R e m in i s c e s  
(New Y o rk :  R e y n a l  and C o . ,  I 9 6 0 ) ,  p ,  290 ,

^Q3 tfe s t  V i r g i n i a  B o a rd  o f  E d u c a t i o n  v ,  B a r n e t t e , p ,  646,
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r i g h t  n o t  t o  h a v e  p r o p e r t y  t a k e n  w i t h o u t  j u s t  c o m p e n s a t i o n ,  and 

t h e  r i g h t  t o  be  p r o t e c t e d  a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  and 

s e i z u r e s ,  h ave  " t h e  same c o n s t i t u t i o n a l  d i g n i t y " ! ^ ^  gg f a r  as  

t h e  s c o p e  o f  j u d i c i a l  power  was c o n c e r n e d .  And t h e s e  r i g h t s  

h a v e  "no  l e s s  c l a i m  t h a n  f r e e d o m  o f  t h e  p r e s s  o r  f r e e d o m  o f  

s p e e c h  o r  r e l i g i o u s  f r e e d o m . "1^5 mhe c o r e  o f  h i s  a rgum ent  v;as 

l i m i t a t i o n s  t o  c o n s t i t u t i o n a l  pow er ,  i n  t h i s  c a s e ,  a s  a p p l i c a b l e  

t o  s t a t e s  by t h e  j u d i c i a r y .  The q u e s t i o n  was r e a l l y  f a i r l y  

s i m p l e ;  a l l  t h a t  i t  i n v o l v e d  was " t h e  r i g h t  o f  t h e  S t a t e  t o  

com pel  p a r t i c i p a t i o n  i n  t h i s  e x e r c i s e  by t h o s e  who choose  t o  

a t t e n d  t h e  p u b l i c  s c h o o l s . " 1^6 r e v i e w i n g  an a c t i o n  w h ich  

t h e  S t a t e  had f u l l  a u t h o r i t y  t o  p a s s ,  "We a r e  i n  f a c t  p a s s i n g  

ju d g m e n t  on t h e  power o f  t h e  S t a t e  a s  a w h o le . "107  F r a n k f u r t e r  

was t h u s  t a k i n g  "an  e x t r e m e l y  n a r ro w  view of  j u d i c i a l  r e v i e w  

o f  l e g i s l a t i o n . "108 The o n ly  t im e  when t h e  C o u r t  was j u s t i f i e d  

i n  d e t e r m i n i n g  on t h e  wisdom o r  e v i l  o f  a s t a t u t e  was when t h e r e  

o c c u r r e d  some q u e s t i o n  o f  " w h e t h e r  l e g i s l a t o r s  co u ld  in  r e a s o n  

h a v e  e n a c t e d  s u c h  a l a w . "109 He was u n d o u b t e d l y  c a l l i n g  f o r  

t h e  a p p l i c a t i o n  o f  t h e  " r e a s o n a b l e  man" r u l e .

The e s s e n t i a l  f e a t u r e  o f  t h e  t y p e  o f  g o vernm en t  s e t  up

IQ^ I b i d . ,  p .  6 4 8 .

105 l b i d .

lOGl b i d . ,  p .  6 5 0 . 

lOTi b i d .

l O ^ K o n v i t z ,  F u n d a m e n t a l  L i b e r t i e s  o f  a F r e e  P e o p l e , p .  117.

109West V i r g i n i a  B oard  of  E d u c a t i o n  v .  B a r n e t t e ,  p .  6 51 .
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b y  t h e  f r a m e r s  o f  t h e  C o n s t i t u t i o n  was s e p a r a t i o n  o f  p o w e r s ,  

and t h e  C o u r t ,  a c c o r d i n g  t o  F r a n k f u r t e r  had no b u s i n e s s  a c t i n g  

a s  t h e  l e g i s l a t u r e  even  when t h e  law p a s s e d  by t h e  l e g i s l a t u r e  

may n o t  be  w i s e .

I f  t h e  f u n c t i o n  o f  t h i s  C o u r t  i s  t o  be e s s e n t i a l l y  
no d i f f e r e n t  f ro m  t h a t  o f  a  l e g i s l a t u r e ,  i f  t h e  
c o n s i d e r a t i o n s  g o v e r n i n g  c o n s t i t u t i o n a l  c o n s t r u c t i o n  
a r e  t o  be  s u b s t a n t i a l l y  t h o s e  t h a t  u n d e r l i e  l e g i s 
l a t i o n ,  t h e n  in d e e d  j u d g e s  s h o u ld  n o t  h a v e  l i f e  
t e n u r e  and t h e y  s h o u ld  be  made d i r e c t l y  r e s p o n s i b l e  
t o  t h e  e l e c t o r a t e . 110

I n  h i s  n a r ro w  view o f  j u d i c i a l  r e v i e w  o v e r  l e g i s l a t i o n ,  t h e  

J u s t i c e  n o t e d  t h a t  t h e  C o u r t  c o u l d  " o n l y  s t r i k e  down. I t  can 

o n ly  say  ' t h i s  o r  t h a t  law i s  v o i d , ' " l H  The C o u r t  c o u ld  n o t  

m o d i f y ,  q u a l i f y  o r  "make e x c e p t i o n s  t o  a g e n e r a l  r e q u i r e m e n t .

I f  Mr. J u s t i c e  J a c k s o n ,  i n  h i s  m a j o r i t y  o p i n i o n  o f f e r e d  

q u o t a b l e  s t a t e m e n t s ,  so t o o  d i d  F r a n k f u r t e r  i n  h i s  d i s s e n t .

"The c o n s t i t u t i o n a l  p r o t e c t i o n  o f  r e l i g i o u s  f r e e d o m , "  h e  s a i d ,  

" t e r m i n a t e d  d i s a b i l i t i e s ,  i t  d i d  n o t  c r e a t e  new p r i v i l e g e . "^^3  

The e s s e n c e  o f  t h i s  g u a r a n t e e ,  he  c o n t i n u e d ,  " i s  f r e e d o m  f ro m  

c o n f o r m i t y  t o  law b e c a u s e  o f  r e l i g i o u s  d o g m a , O n c e  t h e  

C o u r t  f o r s a k e s  o r  d i s r e g a r d s  t h i s  r e s p o n s i b i l i t y ,  " e a c h  i n d i v i d u a l

l l O l b i d . ,  p .  6 5 2 . 

l l l l b i d . ,  p .  6 5 1 .

l l ^ I b i d .

l l S i b i d . ,  p . 653.

l l ^ T b i d .
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c o u l d  s e t  up  h i s  own c e n s o r  a g a i n s t  o b e d ie n c e  t o  l a w s ,  c o n 

s c i e n t i o u s l y  deemed f o r  t h e  p u b l i c  good by t h o s e  whose b u s i n e s s  

i t  i s  t o  make l a w s , " ^ ^ 5  The c o n t i n u a t i o n  o f  t h i s  t r e n d  would 

l e a d  t o  a " s u b o r d i n a t i o n  o f  t h e  s t a t e  on any  m a t t e r  deemed 

w i t h i n  t h e  s o v e r e i g n t y  o f  t h e  r e l i g i o u s  c o n s c i e n c e . I n 

s t e a d  o f  p r e s e r v i n g  t h e  t r a d i t i o n  of  s e p a r a t i o n  o f  c h u r c h  and 

s t a t e ,  t h e  f o r m e r  w i l l  emerge supreme a s  u n d e r  a t h e o c r a c y .

What F r a n k f u r t e r  was c a l l i n g  f o r  i n  e f f e c t ,  was s e p a r a t i o n  o f  

c h u r c h  f ro m  t h e  f o r t y - e i g h t  s t a t e s  w i t h o u t  undue j u d i c i a l  i n 

t e r f e r e n c e .

The m ain  j u d i c i a l  p r e c e d e n t  r e c o g n i z i n g  s t a t e  a u t h o r i t y  

o v e r  r e l i g i o u s  s c r u p l e s  was H a m i l to n  v* Board  o f  R e g e n t s  o f  

C a l i f o r n i a l l ?  w h ic h  a unan im ous  Cour t  d e c l a r e d  t h a t  one a t 

t e n d i n g  a  s t a t e  u n i v e r s i t y  c o u ld  n o t  r e f u s e  t o  a t t e n d  c o u r s e s  

t h a t  o f f e n d e d  h i s  r e l i g i o u s  c o n v i c t i o n s .  A l t h o u g h  o t h e r  c a s e s  

w e r e  c i t e d .  F r a n k f u r t e r  r e f e r r e d  t o  t h i s  c a s e  i n  p a r t i c u l a r  

on numerous o c c a s i o n s  t o  i n d i c a t e  t h a t  r e l i g i o u s  s c r u p l e s  were  

o f t e n  n o t  enough  t o  i n v a l i d a t e  r e a s o n a b l e  l e g i s l a t i o n  g e a r e d  

t o  an end w h ic h  t h e  l e g i s l a t u r e  h a s  a r i g h t  t o  p u r s u e .  " I  

f i n d  i t  i m p o s s i b l e , "  h e  s a i d ,  " so  f a r  a s  c o n s t i t u t i o n a l  power  

i s  c o n c e r n e d ,  t o  d i f f e r e n t i a t e  what  was s a n c t i o n e d  i n  t h e  

H a m i l t o n  c a s e  f ro m  w h a t  i s  n u l l i f i e d  i n  t h i s  c a s e . "118 i f

l l S j b i d .

l l ^ I b i d . ,  p .  6 5 4 .

117293 U .S .  245 ( 1 9 3 4 ) .

l l ^ e s t  V i r g i n i a  Board  o f  E d u c a t i o n  v .  B a r n e t t e ,  p .  6 5 7 .
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C a l i f o r n i a  c o u ld  compel  c o m p l i a n c e  i n  a s t a t e - s u p p o r t e d  i n 

s t i t u t i o n  a g a i n s t  a p e r s o n ' s  r e l i g i o u s  c o n v i c t i o n s  why c o u ld  

n o t  West V i r g i n i a  compel  a s i m i l a r  c o m p l i a n c e ?  The two c a s e s  

have  b e e n  d i s t i n g u i s h e d  on t h e  b a s i s  t h a t  a t t e n d a n c e  t o  an 

i n s t i t u t i o n  o f  h i g h e r  l e a r n i n g  i s  v o l u n t a r y .  B u t  t o  F r a n k 

f u r t e r  t h e  d i s t i n c t i o n  was i n s i g n i f i c a n t  in asm u ch  a s  West 

V i r g i n i a  c o u l d  n o t  compel  a t t e n d a n c e  t o  p u b l i c  s c h o o l s  a n y 

way.

B e i n g  c o g n i z a n t  o f  some o f  t h e  c a s e s  b r o u g h t  b e f o r e  t h e  

s t a t e  c o u r t s , F r a n k f u r t e r  d i s p l a y i n g  keen  f o r e s i g h t  f o r e t o l d  

o f  some t h i n g s  t o  come.  The B a r n e t t e  d e c i s i o n ,  he  f e l t ,  would 

open P a n d o r a ' s  Box and when such  d i s p u t e s  a s  r e l i g i o u s  e d u c a 

t i o n  i n  p u b l i c  s c h o o l s ,  B i b l e - r e a d i n g  i n  c l a s s e s ,  and t h e  

q u e s t i o n  o f  s t a t e  s u p p o r t  o v e r  b u s  f a r e s  and t e s t b o o k s ^ ^ O  a r o s e ,  

t h e  C o u r t  would  b e  a t  a q u a n d a r y  a s  t o  how t h e  i s s u e s  would be 

s e t t l e d .  The C o u r t  t h e n  would r e a l l y  become a " s c h o o l  b o a rd *  

and a r e g u l a t o r y  a g e n c y .  F r a n k f u r t e r  r em arked  t h a t  t h e  C o u r t  

must  d e c i d e  on t h e  i n s t a n t  c a s e ,  b u t  "We m ust  d e c i d e  t h i s  c a s e  

w i t h  due  r e g a r d  f o r  what  w en t  b e f o r e  and no l e s s  r e g a r d  f o r  

what  may come a f t e r . " ^ ^ l  j f  f o r  n o t h i n g  e l s e ,  t h a n  f o r  t h e

l ^ ^ S e e  P i e r c e  v .  S o c i e t y  o f  S i s t e r s ,  268 U .S .  510 ( 1925) ,

l^Ogome o f  t h e  c a s e s  w h ich  w ere  b r o u g h t  b e f o r e  t h e  Court  
l a t e r  d e a l i n g  w i t h  t h e s e  i s s u e s  w e r e :  McCollum v .  B o a rd  o f  
E d u c a t i o n ,  s u p r a ;  E v e r s o n  v .  B oard  o f  E d u c a t i o n  o f  New J e r s e y ,  
330  tr.S' . '  Ï  T T W ) , ""and' Z 'orach~v 7 1 T lâ n sô n ;"3 '4 3 'lT .5 T  3DÏÏ (T952J .

1 21
West  V i r g i n i a  B o a rd  o f  E d u c a t i o n  v .  B a r n e t t e ,  p .

6 6 1 . ----------------------------------------------------------- ----------------------
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s a k e  of  an o r d e r l y  p a t t e r n  o f  a r u l e  o f  law t o  be  a p p l i e d  in  

s i m i l a r  c a s e s ,  i t  would J u s t i f y  p e r m i t t i n g  t h e  l e g i s l a t u r e  

t o  d e c i d e  t h e  m e thods  t o  be  employed f o r  t h e  t e a c h i n g  and 

p r o m o t i o n  o f  good c i t i z e n s h i p .  As was a rg u e d  by t h e  m a j o r i t y ,  

i f  sym bo l ism  i s  a p r i m i t i v e  way o f  com m u n ica t in g  i d e a s ,  t h e n  

we a r e  a l l  doomed t o  p r i m i t i v e  m e thods  f o r  "even t h e  most  

s o p h i s t i c a t e d  l i v e  by s y m b o l s . T h e  c o n t e n t i o n  t h a t  s a l u t 

i n g  t h e  f l a g  was e q u a l  t o  s a l u t i n g  a d i c t a t o r  F r a n k f u r t e r  s a i d  

was  a " f l i p p a n t  s u g g e s t i o n , "  o f  t h e  i r r e s p o n s i b l e ,  "The s i g 

n i f i c a n c e  o f  a symbol l i e s  i n  w hat  i t  r e p r e s e n t s .  To r e j e c t  

t h e  s w a s t i k a  d o e s  n o t  imply  r e j e c t i o n  o f  t h e  C r o s s . "1^3 Con

t i n u i n g  h i s  r e b u t t a l ,  t h e  J u s t i c e  d e c l a r e d  t h a t  n e i t h e r  does  

t h e  f l a g  s a l u t e  e x e r c i s e  have  any  " k i n s h i p  w h a t e v e r  t o  t h e  

o a t h  t e s t s  so  o d i o u s  i n  h i s t o r y . "  F o r  t h e  o a t h  t e s t  was one 

o f  t h e  i n s t r u m e n t s  f o r  s u p p r e s s i n g  h e r e t i c a l  b e l i e f s .  S a l u t 

i n g  t h e  f l a g  s u p p r e s s e s  no b e l i e f  n o r  c u r b s  i t , " ^ ^ ^

I n  r e f e r r i n g  t o  t h e  " c l e a r  and p r e s e n t  d a n g e r "  a rgum ent  

F r a n k f u r t e r  a s s a i l e d  t h e  m a j o r i t y  f o r  m i s c o n s t r u i n g  t h e  r u l e .  

I t  co u ld  n o t ,  i n  p r o p e r  c o n t e x t ,  be  u s e d  a g a i n s t  t h e  power  o f  

t h e  s t a t e  t o  r e g u l a t e .

To t a l k  a b o u t  ' c l e a r  and p r e s e n t  d a n g e r '  a s  
t h e  t o u c h s t o n e  o f  a l l o w a b l e  e d u c a t i o n a l  p o l i c y  by 
t h e  s t a t e s  w h en ev e r  s c h o o l  c u r r i c u l a  may i n f r i n g e

l ^ ^ I b i d . ,  p .  662.

l ^ ^ I b i d . ,  pp . 663-664.
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upon t h e  b o u n d a r i e s  o f  i n d i v i d u a l  c o n s c i e n c e ,  i s  
t o  t a k e  a f e l i c i t o u s  p h r a s e  o u t  o f  t h e  c o n t e x t  
o f  t h e  p a r t i c u l a r  s i t u a t i o n  w here  i t  a r o s e  and 
f o r  w h ic h  i t  was a d a p t e d . 125

R e a l i z i n g  t h e  i m p o r t a n c e  o f  s t a r e  d e c i s i s  i n  Anglo 

Saxon J u r i s p r u d e n c e ,  F r a n k f u r t e r  p r e s e n t e d  a s t r o n g  c a s e  f o r  

t h e  a d h e r e n c e  t o  f o r m e r  d e c i s i o n s .  He n o te d  t h a t  p r e v i o u s  t o  

t h e  i n s t a n t  d e c i s i o n  t h e r e  w e re  f i v e  c a s e s  b r o u g h t  b e f o r e  t h e  

Supreme C o u r t  i n v o l v i n g  t h e  r i g h t  o f  s t a t e s  t o  r e q u i r e  t h e  

f l a g  s a l u t e  e x e r c i s e . A p p l y i n g  s i m p l e  m a t h e m a t i c s  he s u b 

m i t t e d  t h a t :

What may be even  more s i g n i f i c a n t  t h a n  t h i s  
u n i f o r m  r e c o g n i t i o n  o f  s t a t e  a u t h o r i t y  i s  t h e  f a c t  
t h a t  e v e r y  J u s t i c e  — t h i r t e e n  i n  a l l  - -  who h a s  
h i t h e r t o  p a r t i c i p a t e d  i n  J u d g in g  t h i s  m a t t e r  h a s  
a t  one o r  more t i m e s  fo u n d  no c o n s t i t u t i o n a l  i n 
f i r m i t y  i n  w h a t  i s  now condem ned . 127

F u r t h e r m o r e ,  t h i s  p r i n c i p l e  was r e c o g n i z e d  by  men l i k e  C h i e f  

J u s t i c e  H ughes ,  J u s t i c e  B r a n d e i s ,  and J u s t i c e  C a rd o z o ,  t o  

name some who were  n o t  t h e n  on t h e  b e n c h .  F r a n k f u r t e r  d id  

n o t  h i d e  h i s  i r r i t a t i o n  f o r  he s a i d  t h a t  " o n l y  two J u s t i c e s

^ ^ ^ I b i d . ,  p .  6 6 3 .

1 2 6 rh e  f i r s t  t h r e e  c a s e s  w ere  d i s m i s s e d  by t h e  h i g h  c o u r t  
f o r  w an t  o f  a s u b s t a n t i a l  f e d e r a l  q u e s t i o n ;  L e o l e s  v .  L a n d e r s ,
302 U .S .  656 ( 1 9 3 7 ) ,  H e r i n g  v .  S t a t e  Board  o f  É d u c a t i o n , 303 
U . S .  624  ( 1930) ,  and G a b r i e l l i  v .  K n i c k e r b o c k e r ]  30b U .S .  621 
( 1939) .  I n  t h e  f o u r t h  c a s e  t h e  Judgment  o f  t h e  lo w e r  c o u r t  was 
su m m ar i ly  u p h e ld  on t h e  a u t h o r i t y  o f  t h e  e a r l i e r  c a s e s .  J o h n s o n  
V.  D e e r f e l d , 306 U .S .  621 ( 1 9 3 9 ) .  The f i f t h  c a s e  was M in e ' r ' s v i l l e  
V.  G o b i t i s 7 s u p r a . ,  t h e  o n ly  one o f  t h e  f i v e  i n  w h ich  any d i s s e n t  
was r e c o r d e d .

^^7w e s t  V i r g i n i a  B o a rd  o f  E d u c a t i o n  v .  B a r n e t t e , p .  6 6 5 .
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s i t t i n g  f o r  t h e  f i r s t  t i m e  on t h i s  m a t t e r  h a v e  n o t  h e r e t o f o r e  

fo u n d  t h i s  l e g i s l a t i o n  i n o f f e n s i v e  t o  t h e  ’ l i b e r t y '  g u a r a n t e e d  

by t h e  C o n s t i t u t i o n . "1^8  A l l  o t h e r s  by  i m p l i c a t i o n ,  o n ly  

showed t h e i r  i n c o m p e t e n c e .  F r a n k f u r t e r ' s  r e f e r e n c e  t o  H ughes ,  

B r a n d e i s  and C ard o zo  was n o t  a l t o g e t h e r  u n f o u n d e d ,  f o r  t h e  

f o r m e r  C h i e f  J u s t i c e ,  H u g h es ,  wro te  t o  him and s a i d  t h a t  h i s  

d i s s e n t  r e p r e s e n t e d  t h e  l i n e  o f  r e a s o n i n g  t h a t  would h a v e  b e e n  

p u r s u e d  by  C a r d o z o ,  B r a n d e i s  and even H o l m e s . <po F r a n k 

f u r t e r  i t  was i n t o l e r a b l e  t h a t  "That  w h ich  t h r e e  y e a r s  ago  

had  seemed t o  f i v e  s u c c e s s i v e  C o u r t s  t o  l i e  w i t h i n  p e r m i s s i b l e  

a r e a s  o f  l e g i s l a t i o n  i s  novf o u t law ed  by t h e  d e c i d i n g  s h i f t  o f  

o p i n i o n  o f  two J u s t i c e s . "^30  The r e f e r e n c e  h e r e  was o b v i o u s l y  

t o  J u s t i c e s  J a c k s o n  and Murphy.  H o ld in g  f a s t  t h e  d o c t r i n e  o f  

g r a d u a l i s m  ( p e r h a p s  p e r p e t u i t y )  of t h e  d e v e lo p m e n t  o f  l aw .  

F r a n k f u r t e r  warned  h i s  c o l l e a g u e s  t h a t  "The C o u r t  h a s  no r e a s o n  

f o r  e x i s t e n c e  i f  i t  m e r e l y  r e f l e c t s  t h e  p r e s s u r e s  o f  t h e  d a y . " ^ ^ ^  

In  h i s  c o n c l u d i n g  r e m a r k s .  F r a n k f u r t e r  q u o te d  f ro m  James 

B r a d l e y  T h a y e r :  " ' t h e r e  h a s  d eve loped  a v a s t  and g r o w in g  i n 

c r e a s e  o f  j u d i c i a l  i n t e r f e r e n c e  w i t h  l e g i s l a t i o n . ' " ^ 3 2  Then 

a s  a r e m i n d e r  t h a t  he  t o o  was i n  f a v o r  o f  a f r e e  and l i b e r a l

128ib id .

1 2 $ L e t t e r  f ro m  Hughes t o  F r a n k f u r t e r ,  J u n e  17 ,  1943 .  Q u o t 
ed i n  Thomas ,  F e l i x  F r a n k f u r t e r : S c h o l a r  on t h e  B e n c h , p .  55 .

43(^West V i r g i n i a  B o a rd  o f  E d u c a t i o n  v .  B a r n e t t e , p .  6 6 5 .

131ibid.
l ^ ^ i b i d . ,  p .  6 6 7 .
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s p i r i t  he  o p i n e d ,  "Of c o u r s e  p a t r i o t i s m  can  n o t  be e n f o r c e d  

by  t h e  f l a g  s a l u t e .  B u t  n e i t h e r  can t h e  l i b e r a l  s p i r i t  be  

e n f o r c e d  by j u d i c i a l  i n v a l i d a t i o n  o f  i l l i b e r a l  l e g i s l a t i o n , "^33 

A law i s  n o t  a l l  r i g h t  j u s t  b e c a u s e  i t  i s  c o n s t i t u t i o n a l ,

"Such  an a t t i t u d e  i s  a g r e a t  enemy o f  l i b e r a l i s m , "^3^

No d o u b t ,  Mr, J u s t i c e  F r a n k f u r t e r  was d e e p l y  i n v o l v e d  

i n  t h e  f l a g  s a l u t e  c a s e s .  No o t h e r  J u s t i c e  seems t o  have  been 

s o  i n t e n s e  o v e r  t h e  i s s u e .  One o f  t h e  w r i t e r s  who p r o b a b l y  

d i s a g r e e d  w i t h  F r a n k f u r t e r  c a l l e d  t h e  d i s s e n t  a " r e m a r k a b l e  

t e s t i m o n i a l "  w h ich  i n d i c a t e d  "deep  e m o t i o n a l  i n v o l v e m e n t .

F o r  a p e r s o n  who was p e r s o n a l l y  i n v o l v e d ,  t h e r e  was n o t h i n g  to  

i n d i c a t e  t h a t  t h e r e  was p e r s o n a l  p r e j u d i c e  o v e r  c e r t a i n  r e l i 

g i o u s  g r o u p s  o r  c e r t a i n  r i g h t s  o v e r  o t h e r s .  C e r t a i n l y :

T h e r e  was no s u g g e s t i o n  t h a t  t h e  J e h o v a h ’ s W i t n e s s 
es  who r e f u s e d  t o  p a r t i c i p a t e  w ere  n e c e s s a r i l y  u n 
p a t r i o t i c ,  The p o s i t i o n  t a k e n  was  t h a t  p a y i n g  r e s 
p e c t  t o  t h e  f l a g  a s  a symbol was ONE way i n  w h ich  
s o c i a l  c o h e s i o n  and n a t i o n a l  f e e l i n g  c o u ld  be  p r o m p t 
e d ,  I t  was t h e  l e g i s l a t i v e  ju d g m en t  t h a t  g e n e r a l i z e d  
r e g u l a t i o n s  em ploy ing  s y m b o l ic  t e c h n i q u e s  s h o u ld  be 
v a l i d  f o r  e v e r y  one in  t h e  p u b l i c  s c h o o l s ,136

The B a r n e t t e  m a j o r i t y ,  i n  t h e  o p i n i o n  o f  F r a n k f u r t e r ,  was mak

i n g  a d a n g e r o u s  e x c e p t i o n ,  "The good  o r d e r  and w e l f a r e  o f  the 

o t h e r  c h i l d r e n  in  t h e  c l a s s r o o m  w ere  a l s o  a t  s t a k e  when

133i b i d , ,  po 6 7 0 ,

^ 3 ^ I b i d ,

135]yiason, The Supreme C o u r t , From T a f t  t o  W a r re n , p .  l 4 3 .

136rhomas ,  F e l i x  F r a n k f u r t e r :  S c h o l a r  on t h e  B en c h ,  pp.
5 7 -5 8 ,
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e x e m p t i o n s  were  m a d e , ” -*- '̂ He I n t i m a t e d  t h a t  t h e  Supreme C o u r t  

a l s o  had  r e s p o n s i b i l i t y  f o r  t h e  n i n e t y  and n i n e  who w ere  n o t  

J e h o v a h ' s  W i t n e s s e s . ^38

The f l a g  s a l u t e  c a s e s  more t h a n  any o t h e r  compel an 

e v a l u a t i o n  o f  t h e  p a r t i c i p a t i n g  J u s t i c e s ,  Su ch  p r a c t i c e ,  a l 

t h o u g h  u n c a l l e d  f o r ,  i s  n o t  a l t o g e t h e r  i n a p p r o p r i a t e ,  e s p e c i a l l y  

i n  t h e  l i g h t  o f  t h e  r e m a rk s  o f  a p e r s o n a l  n a t u r e  made by t h e  

J u s t i c e s  t h e m s e l v e s .  The p r e s e n t  s t u d y  i s  n o t  d i r e c t e d  to w ard  

t h e  e x a m i n a t i o n  o f  J u s t i c e s ,  and t h e r e f o r e ,  i t  h a s  been  k e p t  

t o  a minimum. F r a n k f u r t e r ,  o f  c o u r s e ,  d e s e r v e s  t h e  b u l k  o f  

t h e  c o n c e n t r a t i o n ,  and t h i s  s tu d y  t o  a c e r t a i n  d e g r e e  c o r r o b o 

r a t e s  t h a t  a s s e r t i o n .  The d i f f i c u l t y  a r i s e s  b e c a u s e  t h e  Supreme 

C o u r t  i s  composed o f  men and n o t  i n s t a l l e d  w i t h  c o m p u t in g  d e 

v i c e s .  Were v;e t o  depend upon r o b o t s  o r  m e c h a n i c a l  d e v i c e s  f o r  

d e c i s i o n s ,  t h e  e x a m i n a t i o n  would be c o m p a r a t i v e l y  s i m p l e .  Bu t  

J u s t i c e s  a r e  n o t  a u to m a to n s  s u b j e c t  t o  e x a m i n a t i o n  by p r e c i s e  

g a u g e s .  Were t h e  g au g e s  a v a i l a b l e ,  i t  i s  i n c o n c e i v a b l e  t h a t  

t h e y  would  m e asu re  t h e  a b i l i t y  and a s p i r a t i o n s  o f  J u s t i c e s  t o  

p r e s e r v e  t h e  good of  s o c i e t y  i n  t h e  c o n t e x t  o f  a c o n s t i t u t i o n a l  

sc h e m e .  Of n e c e s s i t y ,  we succumb t o  t h e  u se  o f  t h e  i n a c c u r a t e  

g a u g e  o f  s u b j e c t i v e  Judgment  and r e a c h  f o r  t e m p o r a r y  c o n c l u s i o n s .  

The e x a m i n a t i o n  i s  n o t  w h o l l y  i n  v a i n  h ow ever ,  f o r  t h e  s t u d y  o f  

t h e  men o f  t h e  b e n ch  i s  r e w a r d i n g  i n  many w ays .

p .  58 .

138 I b i d . ,  p p .  58 - 5 9 .
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On t h e  same day t h a t  t h e  B a r n e t t e  d e c i s i o n  was d e l i v e r 

e d ,  t h e  C o u r t  a l s o  d i s p o s e d  o f  a n o t h e r  f l a g  s a l u t e  c a s e ,

T a y l o r  v ,  M i s s i s s i p p i .^39 The A m er ican  C i v i l  L i b e r t i e s  Union 

i n  b e h a l f  o f  t h e  a p p e l l a n t s  f i l e d  a b r i e f  o f  am icus  c u r i a e  

u r g i n g  a r e v e r s a l  o f  s t a t e  a c t i o n .  I t  goes  w i t h o u t  s a y i n g  

t h a t  t h e  m om entousness  o f  t h e  B a r n e t t e  c a s e  r e l e g a t e s  t h e  i n 

s t a n t  c a s e  t o  o b s c u r i t y .

The c a s e  i n v o l v e d  t h r e e  members o f  J e h o v a h ' s  W i t n e s s e s  

i n  t h r e e  s e p a r a t e  c o u n t i e s  e n g a g i n g  i n  t h e  p r a c t i c e  o f  a t t e m p t 

i n g  t o  c r e a t e  i n  t h e i r  l i s t e n e r s  "an  a t t i t u d e  o f  s t u b b o r n  r e 

f u s a l  t o  s a l u t e ,  h o n o r  o r  r e s p e c t  t h e  f l a g  o f  t h e  g o vernm en t  

o f  t h e  U n i t e d  S t a t e s  o r  o f  t h e  S t a t e  o f  M i s s i s s i p p i . T h e  

a n t i - s e d i t i o n  law of  M i s s i s s i p p i  s p e c i f i c a l l y  p r o h i b i t e d  s u c h  

p r a c t i c e ,  T a y l o r ,  one o f  t h e  a p p e l l a n t s  v;as c h a r g e d  in  

Madison County  c o u r t  f o r  v i o l a t i o n  o f  t h e  s t a t u t e .  The p r o 

s e c u t i o n  showed e v i d e n c e  t h a t  i n  t h e  c o u r s e  o f  h i s  i n t e r v i e w s  

w i t h  some women, two o f  whom had a son k i l l e d  i n  t h e  w a r ,  he  

s t a t e d  t h a t  i t  was wrong t o  f i g h t  o u r  e n e m i e s .  And t h a t  t h e  

women's  s o n s  w ere  s h o t  down f o r  no p u r p o s e  a t  a l l .  The war  

would come t o  a q u i c k e r  c o n c l u s i o n  o f  p e o p l e  would q u i t  "bow

i n g  down and w o r s h i p p i n g  and s a l u t i n g  o u r  f l a g . " ^ ^ ^  The sec o n d  

a p p e l l a n t ,  B e t t y  B e n o i t  was c h a r g e d  b e f o r e  t h e  M arion  County

139319 U .S .  583 ( 1 9 4 3 ) .

l^Qj b i d . ,  p .  5 8 4 .  

l ^ l j b i d . , p .  5 8 6 .
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C i r c u i t  C o u r t  f o r  a s i m i l a r  v i o l a t i o n ,  I n  h e r  c a s e  h o w e v e r ,  

s h e  was d i s t r i b u t i n g  a W atch tow er  p u b l i c a t i o n  c a l l e d  " C o n s o l a 

t i o n "  w h ich  c r i t i c i z e d  th e  G o b i t i s  d e c i s i o n  and c a l l e d  f o r  

r i g h t e o u s  d i s o b e d i e n c e .  The s a l u t e  t o  t h e  n a t i o n a l  f l a g  a c 

c o r d i n g  t o  t h i s  v iew  amounted t o  a f o rm  o f  p r i m i t i v e  i d o l  

w o r s h i p .  Such  w o r s h i p  o r i g i n a t e d  i n  C a t h o l i c  s c h o o l s  o f  

P r a n c e ,  and even  t h e  p r a c t i c e  i n  t h e  U n i t e d  S t a t e s  was c o v e r t l y  

u r g e d  by t h e  Roman C a t h o l i c  h i e r a r c h y .

The t h i r d  a p p e l l a n t ,  Cummings, was c h a r g e d  w i t h  v i o l a 

t i o n  o f  t h e  same a n t i - s e d i t i o n  s t a t u t e  i n  t h e  Warren  County  

C i r c u i t  C o u r t ,  He was engaged i n  p a s s i n g  o u t  a p a m p h le t  e n 

t i t l e d  " C h i l d r e n , "  i n  which  t h e  c e n t r a l  them e was t h e  i n f l u e n c e  

o f  S a t a n  o v e r  p u b l i c  o f f i c i a l s .  Knowing t h a t  t i m e  was s h o r t ,  

S a t a n  had i n f l u e n c e d  t h e  m a g i s t r a t e s  t o  compel  l i t t l e  c h i l d r e n  

t o  i n d u l g e  i n  i d o l a t r o u s  p r a c t i c e s  o f  bowing  down t o  some t h i n g ,  

s u c h  a s  t h e  f l a g .

A l l  t h r e e  c a s e s  were h e a r d  t o g e t h e r ,  and Mr, J u s t i c e  

R o b e r t s  s p o k e  f o r  a unanimous  C o u r t ,  The c o r e  o f  t h e  o p i n i o n  

was t h a t  i f  t h e  f l a g  s a l u t e  ceremony c o u ld  n o t  be  c o n s t i t u t i o n 

a l l y  c o m p e l l e d ,  i t s  advocacy  c o u l d  h a r d l y  b e  made a c r i m e .

I f  t h e  F o u r t e e n t h  Amendment b a n s  e n f o r c e m e n t  o f  t h e  
s c h o o l  r e g u l a t i o n ,  a f o r t i o r i  i t  p r o h i b i t s  t h e  im
p o s i t i o n  o f  p u n ish m e n t  f o r  u r g i n g  and a d v i s i n g  t h a t ,  
on r e l i g i o u s  g r o u n d s ,  c i t i z e n s  r e f r a i n  f ro m  s a l u t i n g  
t h e  f l a g . 142

The  C o u r t  r e f u s e d  t o  go a l o n g  w i t h  t h e  S t a t e  i n  i t s  c o n t e n t i o n

4 4 % b i d , ,  p ,  5 8 9 .
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t h a t  t h e  a p p e l l a n t s  a d v o c a t e d  o r  i n c i t e d  s u b v e r s i v e  a c t i o n  

a g a i n s t  t h e  n a t i o n  o r  t h e  s t a t e ,  o r  t h a t  t h e y  had  t h r e a t e n e d  

any c l e a r  and p r e s e n t  d a n g e r  t o  f r e e  i n s t i t u t i o n s .  "What 

t h e s e  a p p e l l a n t s  c o m m u n ic a te d ,"  s a i d  R o b e r t s ,  w ere  t h e i r  b e 

l i e f s  and o p i n i o n s  c o n c e r n i n g  d o m e s t i c  m e a s u r e s  and t r e n d s  i n  

n a t i o n a l  and w o r ld  a f f a i r s . "1^3

In  c o n f o r m i t y  w i t h  t h e  r e a s o n i n g  i n  B a r n e t t e , t h e  C o u r t  

d e c l a r e d  i n  t h e  i n s t a n t  c a s e ,  t h e  c o n v i c t i o n  o f  t h e  a p p e l l a n t s  

u n d e r  t h e  a n t i - s e d i t i o n  s t a t u t e  o f  M i s s i s s i p p i  d e p r i v e d  them 

of  t h e i r  r i g h t s  t o  f r e e d o m  o f  s p e e c h  and p r e s s  g u a r a n t e e d  by 

t h e  F i r s t  Amendment.

The B a r n e t t e  and T a y l o r  c a s e s  were  d e c i d e d  on June l 4 ,  

1943 . S e v e r a l  months  l a t e r ,  on O c t o b e r  1 8 , 1 9 4 3 , t h e  C o u r t  

a g a i n  h e a r d  a f l a g  s a l u t e  c a s e ^ ^ ^  on a w r i t  o f  c e r t i o r a r i .

In  a p e r  c u r i a m  d e c i s i o n  t h e  C o u r t  made r e f e r e n c e  t o  p r e v i o u s  

f l a g  s a l u t e  c a s e s  (exam ined  a b o v e )  and v a c a t e d  judgment  and 

remanded t h e  c a s e  t o  t h e  s t a t e  c o u r t s  f o r  f u r t h e r  c o n s i d e r a t i o n  

in  t h e  l i g h t  o f  t h e  h i g h  c o u r t ' s  p r e v i o u s  d e c i s i o n s .

So ended - -  a t  l e a s t  f o r  t h e  t im e  b e i n g  - -  an e r a  w h ich

w i t n e s s e d  a s e r i e s  o f  c a s e s  and a l o n g  t r a i n  o f  b r i e f s  and

a rg u m e n ts  o v e r  t h e  l e g a l i t y  and m e r i t s  o f  s a l u t i n g  t h e  f l a g

by co m p u lso ry  d e c r e e s .  The c a s e s  exam ined  i n  t h i s  c h a p t e r  t e l l

l4 3 i b i d ., p. 5 9 0 .

l 4 4Mathews e t .  a l . ,  v .  West V i r g i n i a  e x . r e l . H a m i l t o n , 
P r o s e c u t i n g  A t t o r n e y , 3 ?0  U .S .  70Y (19% 3) .
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o n l y  p a r t  o f  t h e  s t o r y  o f  a s t r u g g l e  t o  e s t a b l i s h  an o r d e r l y  

l e g a l  p a t t e r n  In  l i n e  w i t h  a c c e p t a b l e  s o c i a l  norms .  The 

num erous  c a s e s  w h ic h  n e v e r  r e a c h e d  t h e  Supreme C o u r t ,  and t h e  

a c t i v i t y  o f  t h e  p u b l i c  i n  g e n e r a l  must  go  unheeded  h e r e  e i t h e r  

b e c a u s e  t h e y  a r e  beyond  t h e  s c o p e  o f  t h i s  s t u d y ,  o r  t h e  e x -  

o e r i e n c e s  h av e  n o t  b e e n  r e c o r d e d .



CHAPTER V I I I  

PEDDLING v s .  PRIVATE PROPERTY

The s a n c t i t y  o f  p r o p e r t y  i s  a n o t i o n  n o t  a l i e n  t o  t h e  

p r i n c i p l e s  i n c o r p o r a t e d  i n  t h e  Am erican  C o n s t i t u t i o n  by i t s  

f r a m e r s .  The c l a r i f i c a t i o n  o f  t h i s  n o t i o n  i n  t h e  c o n t e x t  o f  

p o l i t i c a l  c o m p l e x i t i e s  and economic g ro w th  h a s  n e c e s s i t a t e d  

num erous  j u d i c i a l  d e c r e e s .  I n  t h i s  e v o l u t i o n a r y  p r o c e s s ,  

s l o w l y  b u t  w i t h  c e r t i t u d e  t h e  C o u r t  h a s  t e n d e d  t o  d e l i n e a t e  

and p r e s e r v e  i n d i v i d u a l  r i g h t s  o v e r  and a g a i n s t  t h e  r i g h t  o f  

p r o p e r t y .  T h i s  t r e n d  h a s  n o t  a lw ay s  been  d i s c e r n i b l e ,  b u t  t h e  

" l o n g  l o o k "  o v e r  c o n s t i t u t i o n a l  d e v e lo p m en t  t e n d s  t o  c o r r o b o r a t e  

t h i s  v i e w .  Toward t h i s  d e v e lo p m e n t  t h e  J e h o v a h ' s  W i t n e s s e s  

t o o ,  made i m p o r t a n t  i n r o a d s .

The U n i t e d  S t a t e s  Supreme C o u r t ,  i n  a l i t t l e -  
n o t i c e d  m a j o r i t y  o p i n i o n  by  Mr. J u s t i c e  B l a c k ,  
r e c e n t l y  t o o k  a n o t h e r  lo n g  s t e p  to w a rd  t h e  p e r 
m anen t  s a f e g u a r d i n g  o f  our  d e m o c r a t i c  r i g h t s .
The C o u r t  r u l e d  t h a t  a member o f  J e h o v a h ' s  W i t 
n e s s e s  was w i t h i n  h e r  r i g h t s  in  d i s t r i b u t i n g  r e 
l i g i o u s  l i t e r a t u r e  on t h e  s i d e w a l k  o f  a company 
tow n i n  M ob i le  C o u n ty ,  Alabama,  and n o t  l i a b l e  
t o  a r r e s t  f o r  t r e s p a s s i n g  on p r i v a t e  p r o p e r t y . 1

I f  t h i s  c a s e  h a s  b e e n  " l i t t l e - n o t i c e d , "  i t  b e l i e s  and 

o b s c u r e s  t h e  r e a l  i m p o r t  and w e i g h t  o f  i t s  c o n s t i t u t i o n a l  

c o n s e q u e n c e .  Marsh v .  A lab am a ,^  was " t h e  f i r s t  c a s e  t o

^ " C i v i l  R i g h t s  and P r o o e r t y , "  New R e o u b l i c  CXIV ( J a n .  
2 1 , 1 9 4 6 ) ,  p .  69 .  '  ----------------------

2326  U .S . 501 (1 9 4 6 ) .
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e x t e n d  by law  t h e  p r i v i l e g e  o f  r e l i g i o u s  e x c e r c i s e s  beyond  p u b 

l i c  p l a c e s  o r  t o  p r i v a t e  p l a c e s  w i t h o u t  t h e  a s s e n t  o f  t h e

o w n e r . "3

The c a s e  a r o s e  f ro m  t h e  a c t i o n  o f  a J e h o v a h ' s  W i tn e s s  

wrho was engaged  in  t h e  d i s s e m i n a t i o n  o f  r e l i g i o u s  l i t e r a t u r e  

i n  a company-owned town known a s  Chickasaw^ a s u b u r b  o f  M o b i l e ,  

A labam a,  The town was owned by t h e  G u l f  S h i p b u i l d i n g  C o r p o r a 

t i o n ,  and "had  a l l  t h e  f e a t u r e s  of  any Am er ican  t o w n . " ^  T h e re  

w ere  r e s i d e n t a i l  b u i l d i n g s ,  a s y s t e m  o f  s t r e e t s  and s e w e r s ,  

and even a " b u s i n e s s  b l o c k "  on w h ich  t h e  b u s i n e s s  h o u s e s  were 

s i t u a t e d .  One o f  t h e  b u i l d i n g s  was u se d  by t h e  U n i t e d  S t a t e s  

gov e rn m en t  a s  a p o s t  o f f i c e ,  and s i x  men were  employed as  

m a i l  c a r r i e r s  t o  d i s t r i b u t e  t h e  m a i l  i n  t h e  town o f  C h ick asaw .  

From ou tw ard  a p p e a r a n c e s  t h e  G u l f  p r o p e r t y  vjas n o t  d i s t i n g u i s h 

a b l e  f ro m  o t h e r  p u b l i c  p l a c e s ,  and t h e  r e s i d e n t s  u sed  t h e  

b u s i n e s s  b l o c k  a s  t h e i r  r e g u l a r  s h o p p in g  c e n t e r .  A f o u r - l a n e  

p u b l i c  h ighway i n t e r s e c t e d  t h e  p r i v a t e  r o a d s  i n  one s e c t i o n  

o f  t h e  to w n .  T h e r e  was n o t h i n g  t o  p r e v e n t  t r a v e l e r s  f rom  

e n t e r i n g  t h e  town and c a r r y i n g  on g e n e r a l  t r a d i n g ,  w h ich  so  

many o f  them d i d .  The i m p o r t a n t  f a c t  r e m a in s  h o w e v e r ,  t h i s  

was a company-owned tow n ,  and t h u s  b e l o n g e d  t o  a p r i v a t e  c o r 

p o r a t i o n .

The a p p e l l a n t ,  a J e h o v a h ' s  W i t n e s s ,  came o n to  a s id e w a l k

3l b i d . ,  p .  5 1 2 . D i s s e n t i n g  O p in io n  by Mr.  J u s t i c e  Reed .

^ I b i d . ,  p .  5 0 2 .



247
n e a r  t h e  p o s t  o f f i c e  and u n d e r t o o k  t o  d i s t r i b u t e  l i t e r a t u r e .  

The C o r p o r a t i o n  had p o s t e d  s i g n s  i n  t h e  n e a rb y  s t o r e s  w h ich  

r e a d ,  " T h i s  i s  P r i v a t e  P r o p e r t y ,  and W ithou t  W r i t t e n  P e r m i s 

s i o n ,  no S t r e e t  o r  House V e n d o r ,  Agen t  o r  S o l i c i t a t i o n  o f  Any 

Kind W i l l  Be P e r m i t t e d . "  The a p p e l l a n t  was warned  t h a t  s h e  

c o u l d  n o t  d i s t r i b u t e  l i t e r a t u r e ,  and was a l s o  t o l d  t h a t  s h e  

c o u l d  n o t  o b t a i n  a p e r m i t .  She was t h e n  asked  t o  l e a v e  t h e  

p a r t i c u l a r  p r e m i s e ,  and when sh e  r e f u s e d ,  sh e  was a r r e s t e d  

and c h a rg e d  w i t h  v i o l a t i o n  o f  a s t a t e  o r d in a n c e  which  made i t  

a c r i m e  t o  e n t e r  o r  r e m a in  on a p r e m is e  a f t e r  b e i n g  warned  

n o t  t o  do s o .  The p e t i t i o n e r  c o n t e n d e d  t h a t ,  t h e  a c t  a b r i d g e d  

h e r  f reed o m  of  p r e s s  and r e l i g i o n  w hich  were p r o t e c t e d  by t h e  

F i r s t  and F o u r t e e n t h  Amendments.  The c a s e  came t o  t h e  Supreme 

C o u r t  on a p p e a l  a f t e r  an Alabama A p p e a l s  Cour t  u p h e ld  t h e  c o n 

v i c t i o n ,  and c e r t i o r a r i  was d e n i e d  by t h e  S t a t e  Supreme C o u r t .

In  d e l i v e r i n g  t h e  m a j o r i t y  o p i n i o n  of  a f i v e  t o  t h r e e  

d i v i s i o n  on t h e  C o u r t ,  Mr. J u s t i c e  B l a c k  s t a t e d  t h e  c o n s t i t u 

t i o n a l  q u e s t i o n  i n  t h e  f o l l o w i n g  m anner :

In  t h i s  c a s e  we a r e  a sk e d  t o  d e c i d e  w h e t h e r  a 
s t a t e ,  c o n s i s t e n t l y  w i t h  t h e  F i r s t  and F o u r t e e n t h  
Amendments,  can im pose  c r i m i n a l  p u n ish m e n t  on a 
p e r s o n  v/ho u n d e r t a k e s  t o  d i s t r i b u t e  r e l i g i o u s  
l i t e r a t u r e  on t h e  p r e m i s e s  o f  a company-owned 
town c o n t r a r y  t o  t h e  w i s h e s  o f  t h e  town’ s  manage
ment . 5

Or a s  Mr. J u s t i c e  B l a c k  f u r t h e r  n a r ro w ed  th e  q u e s t i o n ,  "Can

5 l b i d .
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t h e  p e o p l e  who l i v e  i n  o r  come t o  C h ickasaw  be  d e n i e d  f r e e d o m  

o f  p r e s s  and r e l i g i o n  s im p ly  b e c a u s e  a s i n g l e  company h a s  l e g a l  

t i t l e  t o  a l l  t h e  town?

I t  would  h a v e  b ee n  a f a i r l y  s im p l e  q u e s t i o n  t o  s e t t l e ,  

a s  t h e  C o u r t  n o t e d ,  had t h e  a c t i o n  o c c u r r e d  i n  a p u b l i c  m u n i 

c i p a l i t y . ^  A company-owned town i n  t h i s  c a s e  was no d i f f e r e n t  

t h a n  a p u b l i c  m u n i c i p a l  c o r p o r a t i o n  h o w e v e r ,  t h e r e f o r e  t h e  

judgm ent  r e n d e r e d  upon p u b l i c  towns  was c o n t r o l l i n g  i n  t h i s  

c a s e .  W hi le  i t  i s  t o  be  assumed t h a t  p r i v a t e  o w n e r s h ip  b e 

s to w s  t h e  r i g h t  on t h e  owner t o  c o n t r o l ,  t h e  C o u r t  was q u i c k  t o  

p o i n t  o u t  t h a t  " o w n e r s h ip  does  no t  a lw a y s  mean a b s o l u t e  d o 

m i n i o n . " ?  F u r t h e r m o r e ,  t h e  C o u r t  r e f u s e d  t o  go a l o n g  w i t h  t h e  

c o n t e n t i o n  t h a t  t h e  c o r p o r a t i o n ’s r i g h t  t o  c o n t r o l  t h e  i n h a b i t 

a n t s  o f  Ch ickasaw  was e q u a l  t o  t h a t  o f  t h e  homeowner t o  r e g u 

l a t e  t h e  c o n d u c t  o f  h i s  g u e s t s .  A l th o u g h  n o t  i m m e d i a t e l y  v i s i b l e ,  

h e r e i n  l i e s  t h e  d i s t i n c t i o n  o f  t h e  p r e s e n t  c a s e .  What t h e  C o u r t  

was s a y i n g ,  i n  e f f e c t ,  was t h a t  t h e  s a n c t i t y  o f  p r o p e r t y  i s  

d e p e n d e n t  upon u s a g e ;  t h e  e x t e n t  o f  t h i s  " p r i v a c y "  i s  i n v e r s e 

l y  p r o p o r t i o n a l  t o  t h e  d e g r e e  t o  wh ich  t h e  p r o p e r t y  was

*^he c a s e s  t o  w h ich  t h e  C o u r t  had r e f e r e n c e  w ere :  Hague 
V .  C. 1 . 0 . ,  S c h n e i d e r  v .  I r v i n g t o n , T h o r n h i l l  v .  A labam a, 
C a n t w e l l  v .  C o n n e c t i c u t ,  L a r g e n t  v .  T e x a s , J a m is o n  v.  T e x a s , 
s u p r a . , " Murdock v .  P e n n s y l v a n i a ,  and t h e  d i s s e n t i n g  o p i n i o n  o f  
J u s t i c e  S t o n e  in  J o n e s  v .  O p e l i k a , w h ich  became t h e  m a j o r i t y  
d e c i s i o n  i n  t h e  s e c o n d  O p e l i k a  c a s e ,  s u p r a . I t  would be  w e l l  
t o  n o t e  h e r e  t h a t  i n  t h e  i n s t a n t  c a s e .  J u s t i c e  R e e d ' s  d i s s e n t 
i n g  o p i n i o n  was a l s o  b a s e d  on t h e s e  same p r e c e d e n t s .  R e e d ' s  
c o n c l u s i o n  b e i n g  t h a t  a l t h o u g h  t h e s e  c a s e s  p e r m i t t e d  f r e e  d i s 
t r i b u t i o n  t h e y  were  q u i t e  c l e a r  i n  p e r m i t t i n g  s u c h  d i s t r i b u 
t i o n  o n ly  i n  p u b l i c  p l a c e s .

?Marsh v . Alabama, p . 506.
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u s e d  by t h e  p u b l i c .

The more  t h e  owner ,  f o r  h i s  a d v a n t a g e ,  opens  up h i s  
p r o p e r t y  f o r  u s e  by  t h e  p u b l i c  I n  g e n e r a l ,  t h e  more 
do h i s  r i g h t s  become c i r c u m s c r i b e d  by t h e  s t a t u t o r y  
and c o n s t i t u t i o n a l  r i g h t s  o f  t h o s e  who u s e  I t , 8

S u ch  a d a r i n g  d o c t r i n e  c o u ld  p r o p e r l y  a n t i c i p a t e  a d e 

c i s i o n  f a v o r i n g  m i n o r i t y  g r o u p s  s e e k i n g  s e r v i c e s  In  a l l  p r i v a t e  

p l a c e s  I n c l u d i n g  t h e a t r e s ,  r e s t u a r a n t s ,  h o t e l s  and s i m i l a r  

p r i v a t e  c o n c e r n s .  W h i le  I t  I s  n o t  w i t h i n  t h e  sco p e  o f  t h i s  

s t u d y  t o  exam ine  c a s e s  o t h e r  t h a n  t h o s e  a f f e c t i n g  t h e  J e h o v a h ' s  

W i t n e s s e s ,  I t  I s  g r a t l f y l n g l y  p e r t i n e n t  t o  o b s e r v e  t h a t  t h e  

d e c i s i o n s  f ro m  t h e  c a s e s  a f f e c t i n g  t h e  W i t n e s s e s  seem t o  p r o 

v i d e  t h e  a n s w e r s  t o  p ro b le m s  a r i s i n g  y e a r s  h e n c e .  The  p r o b le m  

o f  e x e r c i s i n g  I n d i v i d u a l  l i b e r t i e s  I n  company tow n ,  t o  b e  s u r e ,  

was n o t  n o v e l  w i t h  t h e  J e h o v a h ' s  W i t n e s s e s ,  The U n i t e d  S t a t e s  

C o n g r e s s  c a r r i e d  on an e x t e n s i v e  I n v e s t i g a t i o n  o v e r  t h e  m i s 

t r e a t m e n t  o f  I n d i v i d u a l s  In  company tow ns  lo n g  b e f o r e  t h e  

W i t n e s s e s  p r e s e n t e d  t h e i r  c a s e , 9 Most o f  t h e  e a r l y  p ro b le m s  

a r o s e  f rom  t h e  d i f f i c u l t i e s  I n v o l v e d  w i t h  l a b o r i n g  g r o u p s ,

® I b l d .

9 u , S .  C o n g r e s s ,  S e n a t e ,  Commit tee  on E d u c a t i o n  and L a b o r ,  
V i o l a t i o n s  o f  F r e e  S p e e c h  and  R i g h t s  o f  L a b o r ,  S ,  R e s ,  226 ,  
p â r n T T T ^ î ï ï  C o n g , ,  1$3Y, p p .  3 p ^ - 3 5 5 o ,  3 9 5 7 -3 9 7 1 .

^ ^ o r  a  s h o r t  b u t  e x c e l l e n t  t r e a t m e n t  o f  t h i s  p r o b le m ,  
s e e  W i t t  Bowden,  "Freedom f o r  t h e  Wa-fes E a r n e r s , "  A n n a l s ,  CC 
( N o v . ,  1 9 3 8 ) ,  p p .  185- 2 0 9 . The a u t h o r ,  an  e c o n o m i s t  w i t h  t h e  

B u r e a u  o f  L a b o r  S t a t i s t i c s  I n  t h e  U n i t e d  S t a t e s  D e p a r tm e n t  o f  
L a b o r ,  d o c u m en ts  h i s  a n a l y s i s  m a i n l y  w i t h  t h e  h e a r i n g s  c o n 
d u c t e d  I n  C o n g r e s s .  The d e n i a l  o f  c i v i l  l i b e r t i e s  I n  company-  
owned to w n s  a r e  s p e l l e d  o u t  I n  d e t a i l .
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T a k i n g  an a c t i v e  r o l e  in  t h e  d i s p u t e s ,  t h e  N a t i o n a l  L a b o r  Re

l a t i o n s  B o a r d ,  a y e a r  b e f o r e  t h e  Marsh c a s e ,  c h a r g e d  an em

p l o y e r  w i t h  u n f a i r  l a b o r  p r a c t i c e s  f o r  e n f o r c i n g  "a  ' n o  s o l i 

c i t a t i o n '  r u l e  a g a i n s t  t h e  s o l i c i t a t i o n  o f  u n io n  m em bersh ip  

by em p lo y ees  on company p r o p e r t y , T h e  Supreme C o u r t  d e c l a r e d  

t h a t  t h e  a c t i o n  o f  t h e  N .L .R .B .  was w a r r a n t e d .  Two y e a r s  a f t e r  

M a r s h , t h e  C o u r t  a g a i n  u p h e l d  t h e  B o a rd  a c t i o n  when i t  c h a r g e d  

an  e m p lo y e r  w i t h  u n f a i r  l a b o r  p r a c t i c e s  f o r  d e n y i n g  a l a b o r  

o r g a n i z a t i o n  t h e  u s e  o f  a company-owned m e e t i n g  h a l l  i n  a com

pany t o w n . 12 S p e a k i n g  o f  M a r s h :

none o f  t h e  c a s e s  hav e  so  s q u a r e l y  r a i s e d  t h e  i s 
s u e  o f  p e r s o n a l  p r o p e r t y  r i g h t s  a s  does  t h i s  i n 
s t a n t  c a s e .  An e a r l i e r  Supreme C o u r t  d e c i s i o n  had 
p r e v e n t e d  a c i t y  f ro m  p e n a l i z i n g  t h e  r i n g i n g  o f  
d o o r b e l l s ,  r e l y i n g  i n t e r  a l i a , on t h e  r e a s o n i n g  
t h a t  t h e  p r e f e r e n c e  a s  t o  whom he w a n ts  on h i s  
p r o p e r t y  s h o u l d  r e s t  w i t h  t h e  ow n er .  S i n c e  t h i s  
c h o i c e  was made c l e a r  by t h e  company i n  t h e  i n 
s t a n t  c a s e ,  and s i n c e  i t  c l e a r l y  owned t h e  com
m u n i ty  i n  A labam a,  i t  m ig h t  seem t o  f o l l o w ,  w i t h 
o u t  r a i s i n g  c o n s t i t u t i o n a l  i s s u e s ,  t h a t  i t s  o w ner 
s h i p  gave  i t  t h i s  t r a d i t i o n a l  h o m eo w n er 's  r i g h t  
t o  e x c l u d e  unw anted  v i s i t o r s , 13

I t  i s  t h i s  r e a s o n i n g  w h ich  " m ig h t  seem t o  f o l l o w , "  and does

R e p u b l i c  A v i a t i o n  C o rp .  v ,  N .L .R .B ,  324 U .S .  793 
( 1 9 4 5 ) ,  p .  7 9 3 . "The c a s e  was h e a r d  t o g e t h e r  w i t h  N . L . R . B . v .  
Le T o u r n e a u  Company o f  G e o r g i a .

I ^ n . L . R . B .  V .  Stowe S p i n n i n g  Company e t .  a l . ,  336 U .S .
226 ( 1 9 4 8 7 * : ^

13
"Freedom o f  S p e e c h  — J e h o v a h ' s  W i t n e s s e s , "  Columbia  

Law Rev iew  XLVI (May, 1946) p .  458 .
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n o t  f o l l o w ,  t h a t  makes Marsh a momentous c a s e .  I t  i s  n o t  J u s t  

an e x c e p t i o n ,  i t  becomes a g e n e r a l  r u l e .

a company town i s  n o t  a p r i v a t e  home, b u t  a tow n ,  
and a h o l d i n g  c o n t r a r y  t o  t h a t  o f  t h e  i n s t a n t  c a s e  
would  l e a d  t o  t h e  r e s u l t  t h a t  t h e  c o n s t i t u t i o n a l  
r i g h t s  o f  v i s i t o r s  i n  Chickasaw would be d e n i e d  
where  a company had t i t l e  b u t  n o t  where a m u n i 
c i p a l i t y  d i d . 14

The m a j o r i t y  o f  t h e  C o u r t  t h o u g h t  t h a t  w h e r e v e r  and w hen

e v e r  f a c i l i t i e s  w ere  b u i l t  and o p e r a t e d  p r i m a r i l y  t o  b e n e f i t  

t h e  p u b l i c  and t h e  s u s t e n a n c e  o f  t h e  f a c i l i t i e s  was d e p e n d e n t  

upon i t ,  s u c h  as  i n  t h e  c a s e  of  b r i d g e s ,  f e r r i e s ,  and t u r n 

p i k e s ,  t h e  s t a t e  had  t h e  r i g h t  t o  c o n t r o l . 15 The c a s e  of  a 

company-owned town came u n d e r  t h e  same g e n e r a l  c l a s s i f i c a t i o n ,  

a t  l e a s t  f o r  t h e  p u r p o s e  o f  a j u d i c i a l  d e c i s i o n .  In  c o n n e c t i o n  

w i t h  t h i s  r e a s o n i n g ,  and t h e  f a c t  t h a t  a p u b l i c  h ighw ay  i n t e r 

s e c t e d  t h e  s t r e e t s  of  C h ick asaw ,  t h e  Cour t  p o i n t e d  t o  i n t e r 

s t a t e  commerce as  h a v i n g  some b e a r i n g  a l t h o u g h  n o t  c o n t r o l l i n g  

t h e  d e c i s i o n .  Mr. J u s t i c e  F r a n k f u r t e r ,  c o n c u r r i n g  w i t h  t h e  

m a j o r i t y  o p i n i o n  f e l t  t h a t  th e  commerce c l a u s e  was c o m p l e t e l y  

i r r e l e v a n t  and a l i e n  t o  t h e  i s s u e  a t  h a n d .  He f e l t  t h a t  t h e  

commerce c l a u s e  i n v o l v e d  an "accom m odat ion"  o f  s t a t e  and

1 4 I b i d .

15The p r i n c i p l e  c a s e s  a p p l i c a b l e  t o  t h i s  r e a s o n i n g  a s  
i n d i c a t e d  by t h e  C o u r t  a r e :  C l a r k ' s  F e r r y  B r i d g e  Company v. 
P u b l i c  S e r v i c e  Commiss ion ,  291 U .S .  227 ( 1 9 3 ^ )7  Am er ican  T o l l  
B r i d g e  Company v .  R a i l r o a d  Commission of  C a l i f o r n i a  e t . a l . , 
307 U .S .  4bb ( 1 9 3 9 ) ,  f ^ r t  Richmond F e r r y  v .  Hudson C o u n ty , 234 
U .S .  317 ( 1 9 1 4 ) ,  and N o r f o l k  and S o u t h e r n  T u r n p i k e  Company v .  
V i r g i n i a  225 U .S .  265 T i g i 2 ' ) .
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national powers, whereas the First Amendment as applied here 
had to do with the denial of all governmental power. Frank
furter, strange as it may seem, did go along with the "pre
ferred position" argument presented by Mr. Justice Black, As has 
been observed elsewhere. Frankfurter has never been a support
er of the preferred position argument. But in this case he 
felt that certain previous cases established the preferred posi
tion ruling, and if such a measure could be accorded First 
Amendment freedoms at all, it should be invoked in the instant 
case. Thus the learned Justice, although unfavorable to a 
principle, decided in favor of it on the basis that great weight 
should be accorded established rules and practices.

In the eyes of the majority, Chickasaw was just another 
average American town. The "business block" was especially the 
noticeable pattern in this scheme of appearance. The residents 
of the community were average, ordinary American citizens en
titled to all the liberties provided by the Constitution, Thus 
the Court said, "There is no more reason for depriving these 
people of liberties guaranteed by the First and Fourteenth Amend
ments than there is for curtailing these freedoms with respect 
to any other c i t i z e n , s e n s i n g  the importance of the issue 
of property, the Court again referred to the argument of 
"balance,"

When we balance the Constitutional rights of

l % a r s h  V, Alabama, pp , 508-509•
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ow ners  o f  p r o p e r t y  a g a i n s t  t h o s e  o f  t h e  p e o p l e  t o  
e n j o y  f r e e d o m  o f  p r e s s  and r e l i g i o n ,  a s  we m ust  
h e r e ,  we r e m a in  m i n d f u l  o f  t h e  f a c t  t h a t  t h e  l a t 
t e r  occupy  a  p r e f e r r e d  p o s i t i o n , 17

On t h i s  I s s u e  F r a n k f u r t e r  p r o v id e d  a t e r s e  s t a t e m e n t  w h i c h .  In  

e f f e c t ,  n u l l i f i e d  t h e  a rgum en t  o f  b a l a n c e ;  " T i t l e  t o  p r o p e r t y  

a s  d e f i n e d  by s t a t e  law c o n t r o l s  p r o p e r t y  r e l a t i o n s :  I t  c a n 

n o t  c o n t r o l  I s s u e s  o f  c i v i l  l i b e r t i e s ,  , , " 1 8  To F r a n k f u r t e r ,  

t h e  c a s e  was a c l e a r  c u t  I s s u e  I n v o l v i n g  c i v i l  l i b e r t i e s ;  

w h i l e  a c c o r d i n g  t o  t h e  m a j o r i t y  o p i n i o n  p r o p e r t y  r i g h t s  were 

a l s o  I n v o l v e d ,  w i t h  c i v i l  l i b e r t i e s  c o n s i d e r a t i o n s  o u t b a l a n c 

i n g  t h e  r i g h t s  o f  p r o p e r t y .  To s t a t e  I t  In  d i f f e r e n t  t e r m s :

The g e n e r a l  q u e s t i o n  posed  by t h e  / m a j o r i t y  o p i n i o ^  
m i g h t  be p h r a s e d  In  t e r m s  of  t h e  I n r o a d s  on t h e  r i g h t  
o f  p r o p e r t y  t h a t  a r e  r e a s o n a b l y  n e c e s s a r y  f o r  p r o 
t e c t i o n  o f  t h e  p r e f e r r e d  c o n s t i t u t i o n a l  r i g h t s  I n 
v o l v e d  , 19

The d i s s e n t i n g  o p i n i o n  was d e l i v e r e d  by Mr, J u s t i c e  Reed,  

c o n c u r r e d  In  by C h i e f  J u s t i c e  S to n e  and J u s t i c e  B u r t o n ,  w i t h  J u s 

t i c e  J a c k s o n  t a k i n g  no p a r t  In  t h e  d e c i s i o n .  N o t i n g  t h a t  r e 

l i g i o u s  a c t i v i t i e s  h av e  been  a c c o rd e d  p r e f e r r e d  t r e a t m e n t ,  Reed 

a l s o  ack n o w led g e d  t h a t  p r e v i o u s  c a s e s ^ O  e s t a b l i s h e d  t h e  r i g h t  

o f  I n d i v i d u a l s  t o  d i s t r i b u t e  r e l i g i o u s  l i t e r a t u r e  In  p u b l i c

l ? I b l d . ,  p ,  5 0 9 . 

i S l b l d . ,  p .  511 .

l ^ Colum bla  Law R ev iew , XLVI, p ,  45 9 .

2 0 se e  n o t e  6 ,
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w i t h o u t  b e i n g  r e s t r i c t e d  t o  p e r m i t s  and l i c e n s e s  when t h e  p u b 

l i c  i n t e r e s t  i s  n o t  d i r e c t l y  j e o p a r d i z e d .  B u t  i n  t h i s  c a s e ,  

s a i d  t h e  J u s t i c e ,  " t h e  d e c i s i o n  e s t a b l i s h e s  t h e  p r i n c i p l e  t h a t  

one may r e m a in  on p r i v a t e  p r o p e r t y  a g a i n s t  t h e  w i l l  o f  t h e  owner 

and c o n t r a r y  t o  t h e  law o f  t h e  s t a t e .  . . " 2 1  T h i s  e x t e n s i o n  

o f  p r i v i l e g e  was u n w a r r a n t e d  and c o n s t i t u t e d  an e n c r o a c h m e n t  

upon t h e  r i g h t s  i n c i d e n t  t o  p r i v a t e  o w n e r s h i p .  Reed went  so  

f a r  a s  t o  say  t h a t  even  when t h e .  r e s t r i c t i o n s  imposed by t h e  

owner  o f  a p r o p e r t y  may be  " g a l l i n g "  and a p p e a r  u n r e a s o n a b l e ,  

" u n l e s s  t h e y  f a l l  u n d e r  t h e  p r o h i b i t i o n  o f  some l e g a l  r u l e ,  

t h e y  a r e  a m a t t e r  f o r  a d j u s t m e n t  b e tw e en  owner and l i c e n s e e ,  o r  

by a p p r o p r i a t e  l e g i s l a t i o n . "'^2 one o t h e r  c o n s i d e r a t i o n  was 

i m p o r t a n t  i n  t h e  d i s s e n t .  The a p p e l l a n t  was f r e e  t o  en g a g e  in  

h i s  p r a c t i c e  on t h e  p u b l i c  h ig h w ay s  which  were  n o t  d i s t a n t  

f ro m  t h e  s t r e e t  where  she  a c t u a l l y  u n d e r t o o k  h e r  e n d e a v o r ,  

a n d ,  had  she  done s o ,  t h e  p u r p o s e  f o r  w hich  she  u n d e r t o o k  t h e  

a c t  would have  been  a c c o m p l i s h e d  w i t h o u t  becom ing  a t r e s s 

p a s s e r  on company-owned p r o p e r t y .  The C o n s t i t u t i o n  gave  p r o 

t e c t i o n  o f  p r o p e r t y  t o  t h e  owner ,  and t h i s  r i g h t  which  t h e  

C o n s t i t u t i o n  p r o t e c t s ,  i s  " n o t  o u tw e ig h e d  by t h e  i n t e r e s t s  o f  

t h e  t r e s s p a s s e r ,  even t h o u g h  he t r e s s p a s s e s  i n  b e h a l f  o f  

r e l i g i o n  o r  f r e e  s p e e c h . "23  i t  i s  t h i s  t r a d i t i o n a l l y  r e v e r e d

2 l Marsh v .  A labam a , p .  512, 

2 2 l b i d . ,  p .  513 .

2 3 i b i d . ,  p .  516 .
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v iew  o f  p r o p e r t y  which  was m o d i f i e d  by t h e  i n s t a n t  c a s e .  In  

a b r o a d e r  s e n s e ,  t h e  Supreme C o u r t  " s e t  a s i d e  t h e  c o n v i c t i o n  

on t h e  g ro u n d  t h a t  t h e  s t a t e  a c t  was u sed  h e r e  t o  a c c o m p l i s h  

an u n c o n s t i t u t i o n a l  r e s t r i c t i o n  on f re e d o m  o f  r e l i g i o n  and

t h e  p r e s s . " 2 4

I n  a s i m i l a r  c a s e 2 5  d e c i d e d  on t h e  same d a y ,  t h e  S u 

preme C o u r t ,  f o r  t h e  same r e a s o n s  o f f e r e d  in  t h e  Marsh c a s e ,  

s e t  a s i d e  t h e  c o n v i c t i o n  o f  a J e h o v a h ' s  W i t n e s s  who was c o n 

v i c t e d  u n d e r  a T e x as  S t a t u t e  f o r  d i s t r i b u t i n g  l i t e r a t u r e  i n  

a F e d e r a l  H o u s in g  a r e a .  Hondo N a v i g a t i o n  V i l l a g e ,  l o c a t e d  in  

Medina C o u n ty ,  T e x a s ,  was t h e  c i t e  in  w h ich  t h e  t r e s s p a s s  o c 

c u r r e d .  The T e x a s  p e n a l  code made i t  an o f f e n s e  f o r  any " p e d 

d l e r "  o r  "h aw k er"  o f  goods  o r  m e r c h a n d i s e  t o  r e f u s e  t o  l e a v e  

p r e m i s e s  a f t e r  h a v i n g  b e e n  n o t i f i e d  t o  do s o .  The a p p e l l a n t ,  

f i r s t  o f  a l l ,  c l a im e d  t h a t  he  was n e i t h e r  a " p e d d l e r "  n o r  a 

"haw ker"  b u t  a m i n i s t e r  o f  t h e  g o s p e l  engaged  in  t h e  d i s t r i 

b u t i o n  o f  l i t e r a t u r e  t o  t h o s e  who would r e c e i v e  them .  H is  

c o n s t i t u t i o n a l  c o n t e n t i o n  was t h a t  he was d e n i e d  h i s  r i g h t s  

of  p r e s s  and r e l i g i o n  a s  g u a r a n t e e d  by t h e  F i r s t  and F o u r t e e n t h  

Amendments.

The a r e a  i n  w h ich  t h e  a p p e l l a n t  was engaged  in  h i s  work 

was a h o u s i n g  a r e a  p r o v i d e d  f o r  p e r s o n s  engaged  in  N a t i o n a l

^^XLllton R. K o n v i t z  and T he odore  L e s k e s ,  A C e n tu r y  o f  
C i v i l  R i g h t s  (New Y ork :  Columbia  U n iv .  P r e s s ,  19F 1 ) ,  p .  1457

2 5 r u c k e r  v .  T e x a s ,  326 U .S .  517 ( 1 9 4 6 ) .
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D e f e n s e  a c t i v i t i e s .  The F e d e r a l  H o u s in g  A u t h o r i t y  had  p l a c e d  

t h e  a r e a  u n d e r  t h e  d i r e c t i o n  o f  a m anage r  whose d u ty  i t  was 

t o  c o l l e c t  r e n t s  and s u p e r v i s e  t h e  g e n e r a l  a c t i v i t i e s  s u b j e c t  

t o  t h e  d i r e c t i o n  of  t h e  a u t h o r i t y .  I t  was th e  m an ag e r  who had 

r e f u s e d  t o  g r a n t  t h e  a p p e l l a n t  p e r m i s s i o n  t o  d i s t r i b u t e  l i t e r a 

t u r e  in  t h e  a r e a  and upon t h e  a p p e l l a n t ' s  r e f u s a l  t o  comply ,  

o r d e r e d  him t o  l e a v e  t h e  v i l l a g e .  The Medina County  C o u r t  c o n 

v i c t e d  t h e  a p p e l l a n t  deeming h i s  a c t i v i t y  s u f f i c i e n t  t o  be 

s u b j e c t  u n d e r  t h e  S t a t e  S t a t u t e .  S i n c e  tihe ca se  c o u l d  n o t  be 

a p p e a l e d  t o  a h i g h e r  s t a t e  c o u r t ,  t h e  Supreme C o u r t  a c c e p t e d  

t h e  c a s e  on a p p e a l .  A f t e r  t h e  d e c i s i o n  r e n d e r e d  by t h e  C o u r t  

in  t h e  Marsh c a s e ,  t h e  d i s p o s i t i o n  o f  t h i s  ca se  p r e s e n t e d  no 

s e r i o u s  p r o b le m .  The High Bench d i v i d e d  e x a c t l y  a s  i t  d i d  in  

t h e  Marsh c a s e ,  w i t h  s h o r t e r  r e c o r d e d  o p i n i o n s .  The m a j o r i t y  

o p i n i o n  n o te d  t h a t :

The o n ly  d i f f e r e n c e  b e tw een  t h i s  and Marsh v.  A l a -  
bama i s  t h a t  h e r e  i n s t e a d  o f  a p r i v a t e  c o r p o r a t i o n ,  
t h e  F e d e r a l  Government owns and o p e r a t e s  t h e  v i l 
l a g e .  T h i s  d i f f e r e n c e  d o es  n o t  a f f e c t  th e  r e s u l t . 26

The C o u r t  s a i d  u n d e r  c e r t a i n  c o n d i t i o n s ,  i t  may be n e c 

e s s a r y  t o  i s o l a t e  F e d e r a l  s e t t l e m e n t s ,  b u t  such a n e c e s s i t y  

was n o t  d e m o n s t r a t e d  h e r e .  N e i t h e r  t h e  Act  of C o n g re s s  n o r  

t h e  P u b l i c  H ous ing  A u t h o r i t y  had  shown any i n t e n t i o n  o f  r e f u s 

i n g  r e l i g i o u s  a c t i v i t i e s  o f  t h e  t y p e  c a r r i e d  on by t h e  a p p e l l a n t ,

2 &Ibid., p. 5 2 0 .
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A l t h o u g h ,  t h e  T u c k e r  c a s e  i s  no- d i f f e r e n t  s u b s t a n t i a l l y  

f ro m  t h e  Marsh c a s e ,  t h e r e  was a d i s t i n c t i o n  w hich  t h e  C o u r t  

n o t e d  b u t  r e f u s e d  t o  a p p l y  a s  c o n t r o l l i n g .  And t h i s  d i s 

t i n c t i o n  was t h e  Act  o f  C o n g r e s s  w h ich  e s t a b l i s h e d  t h e  v i l l a g e ,  

J u s t i c e  B l a c k ,  d e l i v e r i n g  t h e  C o u r t ' s  o p i n i o n  s a i d  t h a t  i n  

t h e  a b s e n c e  o f  s p e c i f i c  p r o v i s i o n s ,  t h e r e  was no  r e a s o n  t o  a s 

sume t h a t  t h e  A c t  p r o h i b i t e d  r e l i g i o u s  a c t i v i t i e s .  F r a n k 

f u r t e r ,  c o n c u r r i n g  w i t h  t h e  m a j o r i t y  s a i d ,  " i t  w i l l  be  t i m e  

enough  t o  c o n s i d e r  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  Act  o f  Con

g r e s s , "^7  when t h e  o c c a s i o n  p r e s e n t s  i t s e l f .  The C h i e f  J u s 

t i c e  and J u s t i c e s  Reèd and B u r t o n  d i s s e n t e d  on t h e  g ro u n d  

t h a t  t h e  F e d e r a l  H o u s in g  a r e a  had " n o t  been  shown t o  be d e d i 

c a t e d  t o  g e n e r a l  u s e  by t h e  p u b l i c . "^8

B o th  c a s e s  e s t a b l i s h e d  t h e  same c o n s t i t u t i o n a l  c o n c l u 

s i o n .  O th e r  t h a n  t h e  a l l  i m p o r t a n t  m o d i f i c a t i o n  o f  t h e  d o c 

t r i n e  o f  p r o p e r t y  r i g h t s ,  t h e s e  c a s e s  e s t a b l i s h e d  two g e n e r a l  

r u l e s ,  ( l )  A s t a t e  c a n n o t ,  w i t h o u t  v i o l a t i n g  t h e  p r i v i s i o n s  

o f  t h e  F i r s t  and F o u r t e e n t h  Amendments ,  impose c r i m i n a l  p u n i s h 

ment on p e r s o n s  d i s t r i b u t i n g  r e l i g i o u s  l i t e r a t u r e  i n  a company- 

owned town w here  t h e  b u s i n e s s  d i s t r i c t  i s  f r e e l y  a c c e s s i b l e  

t o  t h e  p u b l i c  i n  g e n e r a l ,  ( 2 )  I n h a b i t a n t s  o f  a  company-owned 

town a r e  f r e e  c i t i z e n s  o f  t h e i r  s t a t e  and c a n n o t  be d e p r i v e d  

o f  t h e i r  l i b e r t i e s  g u a r a n t e e d  by t h e  C o n s t i t u t i o n  any more

2 7 l b i d .

2 8 i b i d . ,  p .  5 2 1 .
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t h a n  t h e  r e s i d e n t s  o f  p u b l i c  m u n i c i p a l i t i e s .  B o th  o f  t h e  above 

a r e  a p p l i c a b l e  t o  F e d e r a l  H ous ing  a r e a s .

I n  a p p r a i s i n g  t h e  i m p o r t a n c e  o f  t h e s e  two c a s e s ,  t h e  

C h r i s t i a n  C e n tu r y  p o i n t e d  o u t  soon a f t e r  t h e s e  d e c i s i o n s  had 

b e e n  made p u b l i c :

Two y e a r s  ago  J u d g e  Edward P .  W a i t e ,  w r i t i n g  
i n  M in n e s o t a  Law R e v iew , p o i n t e d  o u t  how t h e  
t h i r t y - o n e  c a s e s  i n v o l v i n g  J e h o v a h ’ s W i t n e s s e s  
w h ic h  had come b e f o r e  t h e  Supreme C o u r t  s i n c e  
1 9 3 8 , had e n l a r g e d  t h e  c o n c e p t  o f  A m er ican  c i v i l  
l i b e r t i e s ,  i n c l u d i n g  l i b e r t y  o f  c o n s c i e n c e .  Tv;o 
more  W i t n e s s  c a s e s  j u s t  d e c i d e d  by t h e  Supreme 
C o u r t  c o n t i n u e  t h e  r e c o r d .  I n  e a c h  t h e  C o u r t ,  by 
i d e n t i c a l  f i v e  t o  t h r e e  v o t e s ,  h e l d  p r o p e r t y  
r i g h t s  s u b o r d i n a t e  t o  f r e e d o m  of  r e l i g i o n . 29

A n o t h e r  " n o t a b l e  f a c t "  a c c o r d i n g  t o  t h e  C e n t u r y  was t h e  p o s i 

t i o n  o f  J u s t i c e  F r a n k f u r t e r , 30 who s i d e d  w i t h  t h e  m a j o r i t y  i n  

a c a s e  w h ich  u p h e l d  t h e  " p r e f e r r e d  p o s i t i o n "  and r e s t r i c t e d  

t h e  r i g h t s  o f  p r o p e r t y .  However u n j u s t  o r  d e s e r v i n g  t h e  c r i 

t i c i s m  a g a i n s t  t h e  J u s t i c e ,  i t  must  be  s a i d  t h a t  h i s  d e c i s i o n  

was b a s e d  on t h e  r u l e  o f  a t  l e a s t  t h r e e  c a s e s . 31 i f  t h e s e  

c a s e s  e x p r e s s  t h e  law o f  t h e  C o n s t i t u t i o n ,  F r a n k f u r t e r  c o u ld  

n o t  s e e  why a p p l i c a t i o n  o f  t h e  law e x p r e s s e d  t h e r e i n  would be 

much d i f f e r e n t  i n  a company-owned tow n.  T h i s  means t h a t

29"jehovah 's  W itnesses cases Extend R elig ious  L ib e r ty ,"  
C h r is t ia n  Century L X I I I  ( J a n .  23 , 1 9 4 6 ) ,  p. 100 .  The a r t i c l e  
by Waite "mentioned h e re in  appears elsewhere in  t h i s  s tudy .

30i b i d .

3lM artin  v. S t r u th e r s ,  Murdock v .  Pennsylvania, Jones 
V.  O p e l i k a ,  The d isc u ss io n  of these  cases appears elsewhere 
in  t h i s  s tudy .
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F r a n k f u r t e r  may n o t  have  b een  a l t o g e t h e r  f a v o r a b l e  t o  t h e  

d e c i s i o n ,  he may hav e  b e e n  c o m p l e t e l y  op p o sed ;  b u t  h e  was a p 

p l y i n g  t h e  law e s t a b l i s h e d  i n  p r e v i o u s  c a s e s ,  and n o t  t o  d e 

t e r m i n e  ( a g a i n )  t h e  c o n s t i t u t i o n a l  v a l i d i t y  o f  t h e  d e c i s i o n s  

a l r e a d y  p a s s e d  u p o n .

The Marsh and T u c k e r  d e c i s i o n s  i n d i c a t e  t h e  b r o a d  s c o p e  

o f  a c t i v i t y  t h e  C o u r t  was w i l l i n g  t o  g r a n t  r e l i g i o u s  g r o u p s ,  

even  t o  p e r m i t  them  f r e e  e x e r c i s e  i n  a p r i v a t e l y  owned community, 

"When an owner opens  up h i s  p r o p e r t y  f o r  u s e  by t h e  p u b l i c ,  h i s  

r i g h t s  become c i r c u m s c r i b e d  by t h e  s t a t u t o r y  and c o n s t i t u t i o n a l  

r i g h t s  o f  t h o s e  who u s e  i t . "32  The Judgment  o f  t h e  C o u r t  was 

b a s e d  m a in ly  on t h e  f a c t  t h a t  p r i v a t e  p r o p e r t y ,  a s  i n  t h e  c a s e  

o f  a company town had a s  an e s s e n t i a l  e l e m e n t  a s e r v i c e  f u n c 

t i o n .  I t  was t h i s  r e s p o n s i b i l i t y  t o  t h e  p u b l i c  t h a t  made a 

company-owned town i n d i s t i n g u i s h a b l e  f ro m  a p u b l i c  m u n i c p a l i t y  

f o r  p u r p o s e s  o f  p r e s e r v i n g  c o n s t i t u t i o n a l  g u a r a n t e e s .

3 2 R o b e r t  E .  Cushman. " C o n s t i t u t i o n a l  Law i n  1 9 ^ 5 - 1 9 4 6 , "  
A . P . S . R . ,  XLV ( A p r i l ,  1 9 4 7 ) ,  p .  26 6 .



CHAPTER IX 

CONSCRIPTION AND CONSCIENCE

"The l e g a l  f ram ew ork  w i t h i n  w hich  t h e  c o n s c i e n t i o u s  

o b j e c t o r  a c t e d  was b u i l t  up s l o w l y  and w i t h  many s ee m in g  c o n 

t r a d i c t i o n s . " ^  To t h i s  d e v e l o p m e n t ,  t h e  J e h o v a h ' s  W i t n e s s e s  

made a c o n s t i t u t i o n a l  c o n t r i b u t i o n  w hich  h a s  been  o b s c u re d  

somewhat by t h e  e x t e n t  o f  t h e i r  r e l e n t l e s s  a t t e m p t s  t o  c o n 

v i n c e  t h e  C o u r t  t h a t  t h e y  were  b e i n g  d e n ie d  c o n s t i t u t i o n a l  

g u a r a n t e e s .  The p ro b le m  o f  c o n s c i e n t i o u s  o b j e c t i o n  was c e r 

t a i n l y  n o t  p e c u l i a r  t o  t h e  J e h o v a h ' s  W i t n e s s e s  a l o n e ,  and t h e y  

were  n o t  n o v e l  c o n t r i b u t o r s  o f  c o n s t i t u t i o n a l  p r i n c i p l e s  i n  

t h a t  a r e a .  They r e p r e s e n t e d  o n ly  one o f  t h e  many g r o u p s  i n  

t h i s  c o u n t r y  who r e f u s e d  t o  go  t o  w a r ,  or t o  a i d  i n  t h e  w ar  

e f f o r t  f o r  v a r i o u s  r e a s o n s .

On t h e  s u r f a c e  i t  would a p p e a r  t h a t  t h e s e  c a s e s  would 

have  b e e n  c o n s i d e r e d  u n d e r  F i r s t  Amendment g u a r a n t e e s  inasm uch  

a s  t h e  J e h o v a h ' s  W i t n e s s e s  came u n d e r  th e  p r o t e c t i o n  o f  t h e  

" r e l i g i o n "  c l a u s e  o f  t h e  F i r s t  Amendment. But  u n l i k e  o t h e r  

J e h o v a h ' s  W i t n e s s e s  c a s e s ,  t h e  c o n s c i e n t i o u s  o b j e c t o r  c a s e s  

i n v o l v e d  s o m e th in g  e l s e ,  n am e ly ,  a d m i n i s t r a t i v e  p r o c e d u r e .

iM u l fo rd  Q. S i b l e y ,  and P h i l i p  E .  J a c o b ,  C o n s c r i p t i o n  
o f  C o n s c i e n c e  ( I t h a c a :  C o r n e l l  U n i v e r s i t y  P r e s s ,  1 9 5 2 ) ,  p .  '4 l9 .  
T h i s  i s  by f a r  t h e  b e s t  work on c o n s c i e n t i o u s  o b j e c t o r s  t o  
d a t e .  I t  i s  o f  c o u r s e  r e s t r i c t e d  t o  t h e  World War I I  p e r i o d  
and d e a l s  w i t h  a l l  g r o u p s  who o b j e c t e d  to  m i l i t a r y  s e r v i c e  f o r  
c o n s c i e n c e '  s a k e .  W hi le  t h e  c a s e s  i n v o l v i n g  J e h o v a h ' s  W i t 
n e s s e s  a r e  t r e a t e d  a d e q u a t e l y  up  t o  t h a t  p e r i o d ,  s i n c e  many 
c a s e s  a r o s e  a f t e r  t h e  book  was p u b l i s h e d ,  t h e  t r e a t m e n t  i s  n a 
t u r a l l y  i n c o m p l e t e .
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On a b r o a d  b a s i s  t h e r e  a r e  two g r o u p s  of  c o n s c i e n t i o u s  

o b j e c t o r s ,  t h e  f u n d a m e n t a l i s t  and t h e  h u m a n i t a r i a n .  B r i e f l y ,  

t h e  f u n d a m e n t a l i s t s  ( J e h o v a h ' s  W i t n e s s e s  b e l o n g  t o  t h i s  group)  

b e l i e v e  i n  t h e  b i b l i c a l  war  o f  Armageddon,  and w i l l  a d h e r e  

s t r i c t l y  t o  G o d ' s  i n j u n c t i o n  even  i f  by d o i n g  so  " t h e y  a c -  

c o m p l i s h  no p o s i t i v e  good on e a r t h . "  The h u m a n i t a r i a n s  on 

t h e  o t h e r  hand b e l i e v e  i n  s p r e a d i n g  t h e  g o s p e l  o f  l o v e  r a t h e r  

t h a n  f o r c e .  I n  a way, t h e y  a r e  t h e  t r u e  p a c i f i s t s ,  s i n c e  th ey  

do n o t  b e l i e v e  even in  a " h o l y "  war  a s  do t h e  f u n d a m e n t a l i s t s .  

C o n s t i t u t i o n a l l y ,  t h i s  d i s t i n c t i o n  h a s  no m a t e r i a l  v a l u e ,  hence  

t h e  C o u r t  d id  n o t  d e a l  w i t h  t h i s  p ro b le m .  However ,  t o  t h e  

J e h o v a h ' s  W i t n e s s e s  t h i s  was an i m p o r t a n t  i s s u e  and i t  was th e  

u n d e r l y i n g  c a u s e  o f  t h e i r  i rk so m e  demands b e f o r e  t h e  c o u r t s .

From t h e  v i e w p o i n t  o f  t h e  s t a t e ,  J e h o v a h ' s  W i t 
n e s s e s  were t o  p ro v e  p e r h a p s  t h e  most  t r o u b l e s o m e  
o f  a l l  t h o s e  g r o u p s  t h a t  c o u l d ,  b r o a d l y  s p e a k i n g ,  
be c a l l e d  ' c o n s c i e n t i o u s  o b j e c t o r . ' 3

A l th o u g h  t h e  i s s u e  o f  c o n s c i e n t i o u s  o b j e c t i o n  was most 

p ro n o u n c e d  d u r i n g  t h e  two World Wars ,  t h e  J e h o v a h ' s  W i t n e s s e s  

d i d  n o t  c a u s e  much l e g a l  d i f f i c u l t y  i n  t h e  m i d s t  o f  t h e  war

^ W il l i a m  P i f i e l d ,  " R e p o r t  f rom  a C o n s c i e n t i o u s  O b j e c t o r , "  
H a r p e r ' s  M ag az in e ,  CXC ( J a n . ,  1 9 4 p ) ,  p .  19O. The d i s t i n c t i o n  
b e tw e e n  a f u n d a m e n t a l i s t  and h u m a n i t a r i a n  c o n s c i e n t i o u s  o b j e c t o r  
h a s  b ee n  e x t r a c t e d  f ro m  t h e  c o n t e n t  o f  t h i s  a r t i c l e .  See  a l s o  
J o s e p h  L. B l a u ,  C o r n e r s t o n e s  of  R e l i g i o u s  F reedom  i n  America  
( B o s t o n :  Beacon P r e s s ,  l ^ p O ) ,  p .  p .

^ S i b l e y ,  C o n s c r i p t i o n  o f  C o n s c i e n c e ,  p .  31*
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y e a r s .  Many were Imprisoned to  be su re ,  but th e re  was no Su

preme Court case involv ing  Jehovah’s W itnesses during  World 

War I ,  and i t  was not u n t i l  th e  l a t t e r  period  of World War I I  

t h a t  th e  f i r s t  Jehovah’s W itnesses case of co n sc ien tio u s  ob

je c t io n  came b e fo re  th e  high c o u r t .  I t  i s  t r u e ,  and s i g n i f i 

can t to  c o n s t i tu t io n a l  a n a ly s is  th a t  many Jehovah’s W itnesses 

were in  p r iso n  f o r  co n sc ien tio u s  o b jec tio n  a l l  during  th e  yea rs  

of World War I I .

Tw o-th irds of nearly  f ive -thousand  co n sc ien tio u s  
o b je c to rs  who have been sentenced to  p r iso n  are  
Jehovah’s W itnesses who as a group asked fo r  
m i n i s t e r i a l  deferment and were r e f u s e d .^

According to  S ib ley  and Jacob, more than  th r e e -q u a r te r s  of the  

co n sc ie n tio u s  o b je c to rs  who on various  grounds were im prisoned, 

were Jehovah’s W itnesses .^  This of course does not mean th a t  

they  were more vigorous in  t h e i r  b e l i e f s  than members of o th e r  

p a c i f i s t i c  g roups. Many co n sc ien tio u s  o b je c to rs  belonging  to  

o th e r  r e l i g i o u s  groups g lad ly  served as noncombatants, while 

th e  Jehovah 's  W itnesses were g e n e ra l ly  opposed to  a l l  s e rv ic e  

r e l a t i n g  to  th e  war e f f o r t .  This seems to  be a co n d itio n  - -  

c e r t a in ly  a d i s t i n c t i o n  — in h e re n t  in  th e  d i f fe re n c e  between 

a fu n d am en ta lis t  consc ien tious  o b je c to r  and a hum anitarian

^ P i f i e l d ,  H arper’s Magazine, CXC, p . 191.

5 s ib ley ,C o n sc r ip t io n  of Conscience, p . 8 5 . For number 
who rece ived  pardons, see A lison Reppy, C iv i l  R igh ts  in  th e  
United S ta te s  (New York: C en tra l  Book Co., 1 9 51)7  P. 57
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c o n sc ie n tio u s  o b je c to r .

In most cases th e  W itnesses were imprisoned not fo r  ob

je c t io n  to  m i l i t a ry  s e rv ic e ,  but f o r  v io la t io n  of th e  S e le c t iv e  

T ra in in g  and Serv ice  Act of 1940 in  r e fu s in g  to  make themselves 

a v a i la b le  b e fo re  boards and commissions, and re fu s in g  to  obey 

a d m in is t ra t iv e  r u l in g s .  The unique f e a tu re  here  i s  th a t  in  

every case of co n sc ien tio u s  o b jec tio n  invo lv ing  Jehovah 's Wit

n esses ,  the  question  of a d m in is t ra t iv e  f i n a l i t y  was in some 

way d i r e c t ly  r e l a t e d .  Thus on th e  le v e l  of ad m in is t ra t iv e  law, 

th e  question  of j u d i c i a l  review of s e le c t iv e  se rv ice  boards 

became the  lead ing  problem. The Court was compelled to  f in d  

th e  answers to  two q u es tio n s ;  "what should th e  scope be of 

j u d i c i a l  review of Board c l a s s i f i c a t i o n s ? "  and, "a t  what p o in t  

in  th e  a d m in is t ra t iv e  process  could review take  p l a c e ? " ^  up 

u n t i l  th e  end of h o s t i l i t i e s ,  the predominant j u d i c i a l  opinion 

was th a t  an o b je c to r  could not v io la te  a board order on a p lea  

t h a t  th e  o rder  was in v a l id .  As t h i s  ch ap te r  w i l l  rev e a l ,  i t  

was a s e r ie s  of W itnesses cases t h a t  modified t h i s  r u le ,  bu t 

th e  change occurred a f t e r  th e  war.

A second unique f e a tu re  in th e  Jehovah 's  Witnesses cases 

was the  con ten tion  of th e  o b je c to rs  t h a t  they were a l l  m in is te rs  

( f o r  a s t a tu to r y  d i f f e r e n t i a t i o n  of m in i s te r s ,  see ta b le  2 in 

appendix). Here to o ,  th e  problem of th e  meaning of " re l ig io n "  

was involved to  th e  p o in t  t h a t  th e  Court could have well asked,

G ib i d . ,  p .  422 .
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"how c o u ld  a  g r o u p  whose d o c t r i n e s  denounce  r e l i g i o n  demand 

m i n i s t e r i a l  e x e m p t io n ? "  B u t  t h e  C o u r t  made no s u c h  q u e r i e s .  

I n s t e a d ,  i t  d e a l t  w i t h  p r o c e d u r a l  m a t t e r s  r a t h e r  t h a n  t o  i n 

v o l v e  i t s e l f  i n  i n e x t r i c a b l e  s u b s t a n t i v e  a b s t r a c t i o n s .  I n  

t h e s e  c a s e s ,  " t h e  c o n s t i t u t i o n a l  i s s u e s  s e ldom  c o n c e r n e d  r e 

l i g i o u s  f r e e d o m ,  b u t  r a t h e r  t u r n e d  on q u e s t i o n s  o f  a d m i n i s t r a 

t i v e  law and p r o c e d u r e ."7 Thus t h e  a d m i n i s t r a t i v e  law a s p e c t  

c o n t i n u e d  t o  d o m in a te  i n  t h e s e  c a s e s  a f f e c t i n g  a g r o u p  whose 

a c t i v i t i e s  w ere  m o t i v a t e d  by r e l i g i o u s  b e l i e f s .

The C o u r t  d i d  n o t  r e j e c t  or i g n o r e  t h e  q u e s t i o n  o f  r e 

l i g i o n ,  b u t  :jth^ m ean ing  o f  r e l i g i o n  was a m a t t e r  w h ich  was 

h a n d l e d  by t h e  lo w e r  c o u r t s .  The Supreme C o u r t  d i d  n o t  g i v e  

an o p i n i o n  a s  t o  w hat  was meant  by t h e  s t a t u t o r y  t e r m  " r e l i 

g i o u s  t r a i n i n g  and b e l i e f , "  w h ich  was t h e  c o n d i t i o n  r e q u i r e d  

f o r  e x e m p t i o n .  The l o w e r  c o u r t s  h o w ev er ,  d i d .  At f i r s t ,  t h e  

c o u r t  f ro m  t h e  Second  C i r c u i t  d i s t i n g u i s h e d  " p o l i t i c a l "  ob 

j e c t i o n  f ro m  " r e l i g i o u s "  o b j e c t i o n  d e f i n i n g  t h e  l a t t e r  ars a
O

r e s p o n s e  t o  an " in w a r d  m e n t o r . "  Then a g a i n  i n  a n o t h e r  c a s e  

t h e  same c o u r t  u p h e l d  t h e  c l a i m  of an o b j e c t o r  who a d m i t t e d  

h e  was an a g n o s t i c .  H e re  t h e  c o u r t  t h o u g h t  i t  enough  t h a t  t h e  

o b j e c t i o n  was n o t  on " p o l i t i c a l "  g r o u n d s ,  b u t  on a " d e e p - r o o t 

ed"  a v e r s i o n  t o  w a r . 9 I n  t h e  nex t  y e a r ,  t h e  c o u r t  o f  t h e

T p r i t c h e t t ,  The Am er ican  C o n s t i t u t i o n , p .  4 ? 4 .

^ U n i t e d  S t a t e s  v .  K a u t e n , 133 P .  2d 703 ( 1 9 4 3 ) .

^ U n i t e d  S t a t e s  e x . r e l . P h i l l i p s  v .  Downer,  135 P .  2d
521 ( 194377^
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same c i r c u i t  d e c i d e d  t h a t  an o b j e c t o r  who b e l i e v e d  w ar  was 

m o r a l l y  wrong met  t h e  " r e l i g i o u s " t e s t . ^ ^  s t i l l  l a t e r  t h e  

t r i b u n a l  h e l d  t h a t  an  o b j e c t o r  who d e n i e d  b e l i e f  i n  t h e  d e i t y  

b u t  ack n o w led g ed  a  " m o ra l  f o r c e "  i n  t h e  u n i v e r s e  c o u ld  b e  

lo o k e d  upon a s  " r e l i g i o u s , "  and s a t i s f y i n g  t h e  s t a t u t o r y  r e 

q u i r e m e n t . - -  Then i n  1946 ,  t h e  c o u r t  o f  t h e  N i n t h  C i r c u i t  

r e p u d i a t e d  t h e  d o c t r i n e s  s o  c o n s i s t e n t l y  e n u n c i a t e d  t h e r e t o 

f o r e  by t h e  c o u r t  o f  t h e  Second C i r c u i t .  I n  t h e  c a s e  of 

Berman v .  U n i t e d  S t a t e s , 12 t h e  C o u r t  d e c l a r e d  t h a t  a b e l i e f  

i n  t h e  d e i t y  was e s s e n t i a l  t o  meet  t h e  " r e l i g i o u s  t r a i n i n g  and 

b e l i e f "  t e r m  o f  t h e  A c t .  I t  was t h u s  t h e  w ork  o f  t h e  a p p e a l s  

c o u r t  t h a t  p r o v i d e d  t h e  c o n s t r u c t i o n  t o  an i m p o r t a n t  s t a t e m e n t  

i n  an a c t  o f  C o n g r e s s .  A c c o r d in g  t o  t h i s  d e v e l o p m e n t ,  " r e l i 

g i o u s "  m eant  t h a t  t h e r e  must  be an ack now ledgm en t  o f  a Supreme 

b e i n g .

The t h i r d  u n i q u e  f e a t u r e  p r e d o m in a n t  i n  t h e  J e h o v a h ' s  

W i t n e s s e s  c a s e s  was i n  t h e  d i s t i n c t i o n  b e tw e e n  c o n s c i e n t i o u s  

o b j e c t i o n  and m i n i s t e r i a l  e x e m p t i o n .  The W i t n e s s e s  made no 

d i s t i n c t i o n ,  w h i l e  t h e  s t a t u t e  d i d .

One o f  t h e  m o s t  p r o l i f i c  s o u r c e s  o f  l i t i g a t i o n  
i n v o l v i n g  c l a s s i f i c a t i o n  u n d e r  t h e  A c t  o f  1940 ,  i s  
t h e  d u a l  c o n s c i e n t i o u s  o b j e c t o r - m i n i s t e r i a l  c l a i m

l O u n i t e d  S t a t e s  e x .  r e l .  B randon  v .  Downer ,  139 F .  2d 
761 (1 9 4 4 7 7 ^

l l j n i t e d  S t a t e s  e x .  r e l .  R e e l  v .  B a d t ,  l 4 l  F .  2d 845
( 1 9 4 5 ) .  ---------------------------------------------------------- ---------

12156  F .  2d 377 (1 9 4 6 ) .
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made by  members o f  t h e  o r g a n i z a t i o n  known a s  J e 
h o v a h ' s  W i t n e s s e s .  The members o f  t h i s  g r o u p  
g e n e r a l l y  s e e k  c o m p l e t e  e x e m p t io n  a s  m i n i s t e r s  of  
t h e  g o s p e l ,  c l a i m i n g  o r d i n a t i o n  by J e h o v a h ,  and 
f i l e  c o n s c i e n t i o u s  o b j e c t o r  c l a i m s  f o r  m i n i s t e r i a l  
e x e m p t i o n . 13

The above q u o te d  s t a t e m e n t  p r e s e n t s  t h e  p r o b le m  o f  t h e  d u a l  

r o l e  p l a y e d  by t h e  J e h o v a h ' s  W i t n e s s e s ,  b u t  i t  c o n f u s e s  t h e  

d i s t i n c t i o n  be tw een  t h e  m i n i s t e r  and t h e  o b j e c t o r  a s  p r e s c r i b 

ed by s t a t u t e .  The A ct  exem pted  a l l  m i n i s t e r s  by v i r t u e  o f  

t h e  n a t u r e  o f  t h e i r  p r o f e s s i o n ,  b u t  c o n s c i e n t i o u s  o b j e c t o r s  

w e r e  n o t  t o t a l l y  e x e m p t ,  t h e y  w ere  e x p e c t e d  t o  p e r f o r m  n o n -  

c o m b a ta n t  o r  p u r e l y  c i v i l i a n  d u t i e s .  I n  e t h e r  w o rd s ,  t h e  

m i n i s t e r ' s  exem pt ion  was  n o t  d e p e n d e n t  upon h i s  c o n s c i e n t i o u s  

o b j e c t i o n  t o  n a t i o n a l  s e r v i c e .  He c o u ld  be a n o n o b j e c t o r  and 

s t i l l  be exempted f rom  s e r v i c e .  I n  t h i s  g e n e r a l  a r e a ,  t h e  law, 

p r o v i d e d  t h r e e  c l a s s i f i c a t i o n :  I - A - 0 ,  n o n c o m b a ta n t  m i l i t a r y  

s e r v i c e ;  IV -E ,  c i v i l i a n  p u b l i c  s e r v i c e ;  and IV-D c o m p le te  

m i n i s t e r i a l  e x e m p t io n .  Some m i n i s t e r s  who w e re  c o n s c i e n t i o u s  

o b j e c t o r s ,  who co u ld  h a v e  a p p l i e d  f o r  IV-D c l a s s i f i c a t i o n ,  

i n s t e a d  a p p l i e d  f o r  I - A - 0  o r  IV-E and s e r v e d  i n  t h e s e  r e s 

p e c t i v e  a r e a s .  Bu t  t h e  J e h o v a h ' s  W i t n e s s e s  p r e s e n t e d  a p r o b 

lem b e c a u s e  t h e y  demanded m i n i s t e r i a l  e x e m p t io n  (IV-D) w h i l e  

a l l  o u tw ard  i n d i c a t i o n s  seemed t o  show t h a t  t h e y  were

l 3 j o s e p h  C. D uggan ,  The L e g i s l a t i v e  and S t a t u t o r y  De-  
v e lo p m e n t  o f  t h e  F e d e r a l  C o n c e p t  o f  C o n s c r i p ^ o n  f o r  M f l l T a r y  
S e r v i c e  (W ash ing ton  Ï).C; C a t h o i i c “ I T n i v e r s i t y  o f  A m er ica  t r e s s ,  
l $ 4 '6 j ,  p p .  1 4 6 -1 4 7 .
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conscientious objectors and not ministers. This perplexing 
problem only aggravated administrative difficulties.

Under ordinary circumstances it was assumed that min
isters were engaged full time in their religious pursuits, but 
such was not true of the Jehovah's Witnesses. Most of them 
depended upon secular occupations for a livelihood. Some of 
them devoted as little as six hours per week to religious 
activities, and still insisted on ministerial exemption. The 
Court took special note of this unusual arrangement and grad
ually "held that the statutory definition does not preclude 
all secular employment, since many preachers, even in the more 
traditional sects may not have congregations that can pay a 
living wage."!^ The rationale of this argument is that these 
ministers would be engaged in full time religious service, if 
the congregations to which they ministered could support them 
financially. The Court did not say this, but it did say 
several times that members of financially poor congregations 
should not be penalized for their low economic status. There 
were, of course, other criteria to determine whether a per
son should be granted ministerial exemption, and these are 
examined in the following pages. But the important point here 
is that this particular constitutional problem was peculiar 
to the Jehovah's Witnesses.

l^David Pe lim an, " C o n s t i tu t io n a l  Law in  1953-1954," 
A .P .S .R ., XLIV (March,1955), P. 84.
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I n  a l l  t h i s  t h e  i s s u e  o f  s t a t u t o r y  c o n s t r u c t i o n  became 

t h e  p r o m i n e n t  th e m e .  I t  was a m a t t e r  o f  r e a d i n g  t h e  l aw  

p a s s e d  by t h e  l e g i s l a t u r e  so  a s  t o  e f f e c t  t h e  p r o c e s s  o u t l i n e d  

by C o n g r e s s ,  I t  was n o t  s o  much t h e  q u e s t i o n  o f  o b j e c t i o n  — 

t h e  l e g i s l a t u r e  and t h e  C o u r t  w ere  w i l l i n g  t o  g r a n t  t h a t  — b u t  

t h e  i s s u e  h i n g e d  on t h e  p r o c e d u r e  t h r o u g h  w h ic h  t h e  r e g i s t r a n t  

c o u l d  o b j e c t  and on what l e g a l  g r o u n d .

From t h e  s t a n d p o i n t  o f  l e g a l  s t a t u s ,  t h e r e  was no d i f 

f e r e n c e  b e tw een  t h e  o b j e c t o r  and n o n o b j e c t o r  u p  t o  t h e  p o i n t  

o f  r e g i s t r a t i o n .  I t  was a f t e r  r e g i s t r a t i o n  t h a t  t h e  l e g a l  d i f 

f e r e n t i a t i o n  became m e a n i n g f u l  and s t a t u t o r y  c o n s t r u c t i o n  s i g 

n i f i c a n t ,  I n  t h e  b e g i n n i n g  some o f  t h e  J e h o v a h ' s  W i t n e s s e s  

f a i l e d  t o  r e g i s t e r ,  b u t  d i s c o v e r e d  soon  enough  t h a t  a t  t h a t  

s t a g e ,  t h e y  had no c o n s t i t u t i o n a l  g ro u n d  f ro m  w h ich  t o  make 

t h e i r  a t t a c k .  So t h e  p r o c e d u r e  t h e y  f o l l o w e d  was t o  comply 

w i t h  a l l  t h e  p r o c e d u r a l  demands s h o r t  o f  a c t u a l  i n d u c t i o n .

Then  t h e y  would i n s i s t  on a d m i n i s t r a t i v e  r e v i e w  — and exemp

t i o n ,  I t  was t h e n  l e f t  w i t h  t h e  c o u r t s  t o  d e t e r m i n e  w h e t h e r  

r e v i e w  was a v a i l a b l e ,  and i f  s o ,  was t h e r e  g ro u n d  f o r  s u c h  r e 

v ie w  - -  and e x e m p t io n  f ro m  n a t i o n a l  s e r v i c e .

The f i r s t  c o n s c i e n t i o u s  o b j e c t o r  c a s e  i n v o l v i n g  J e 

h o v a h ' s  W i t n e s s e s  t o  r e a c h  t h e  Supreme C o u r t  was F a l b o  v .  U n i t e d  

S t a t e s ^ S d e c i d e d  on J a n u a r y  3) 1944 ,  The d a t e  i s  somewhat  s i g 

n i f i c a n t  i n  t h a t  t h e  W i t n e s s e s  were  a l w a y s  opposed  t o  m i l i t a r y

15320 U .S. 549 ( 1944 ) .
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s e r v i c e  and r e f u s e d  t o  s e r v e  i n  t h e  armed f o r c e s  even b e f o r e  

A m er ica  was f o r c e d  t o  e n t e r  t h e  w ar  i n  December  of  1 941 .  I t  

seems r a t h e r  u n u s u a l  t h a t  t h e  f i r s t  c a s e  s h o u ld  be r e c o r d e d  

more t h a n  two y e a r s  a f t e r  t h e  U n i t e d  S t a t e s  became a  p a r t i c i 

p a n t  i n  t h e  g e n e r a l  h o l o c a u s t .  J u s t i c e  B l a c k  gave t h e  m a j o r 

i t y  d e c i s i o n  and c o n c lu d e d  h i s  o p i n i o n  by  n o t i n g  t h a t  t h i s  

t i m e  d e l a y  was a f a c t o r  c o n t r i b u t i n g  t o  t h e  m a j o r i t y  d e c i s i o n .  

The " p e t i t i o n e r  25 y e a r s  o f  a g e ,  u n m a r r i e d ,  and a p p a r e n t l y  i n  

good h e a l t h  r e g i s t e r e d  w i t h  h i s  l o c a l  b o a r d  on O c tober  I 6 ,

1 9 4 0 . " I 6 t h e  c o n s i d e r a t i o n  o f  h i s  c l a i m s ,  t h e  l o c a l  b o a r d  

and a l s o  t h e  b o a r d  o f  a p p e a l  d e l a y e d  t h e  c l a s s i f i c a t i o n  p e n d 

i n g  f u r t h e r  s t u d y .  The o r d e r  t o  r e p o r t  was f i n a l l y  i s s u e d  on 

S e p te m b e r  2 ,  1942 .  "Today ,  one y e a r  and f o u r  months a f t e r  t h i s  

o r d e r ,  he  i s  s t i l l  l i t i g a t i n g  t h e  q u e s t i o n . "17  To B l a c k  and 

t h e  m a j o r i t y .  C o n g re s s  had  more  t h a n  s a t i s f i e d  t h e  r e q u i r e m e n t  

o f  i n s u r i n g  p r o p e r  p r o c e d u r e  f o r  h e a r i n g s  and a p p e a l s .

The c a s e  was t r i e d  i n  a f e d e r a l  d i s t r i c t  c o u r t  o f  P e n n s y l 

v a n i a  a f t e r  t h e  P e t i t i o n e r ,  F a l b o ,  k n o w in g ly  f a i l e d  t o  r e p o r t  

f o r  a s s i g n m e n t  t o  work  o f  n a t i o n a l  i m p o r t a n c e .  The S e l e c t i v e  

T r a i n i n g  and S e r v i c e  A ct  o f  1940 ,  r e q u i r e d  s e r v i c e  o f  n a t i o n a l  

i m p o r t a n c e  f o r  c o n s c i e n t i o u s  o b j e c t o r s ,  and F a l b o  was c l a s s 

i f i e d  as  s u c h  a f t e r  he s u p p l i e d  p e r t i n e n t  i n f o r m a t i o n  on a 

p r e s c r i b e d  q u e s t i o n n a i r e .  The c l a s s i f i c a t i o n  o f  r e g i s t r a n t s

l ^ I b i d . ,  p .  555.

I T ib id .
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by t h e  b o a r d  was i n  a c c o r d a n c e  w i t h  t h e  s t a n d a r d s  p r o v i d e d  

i n  t h e  A ct  and  S e l e c t i v e  S e r v i c e  R e g u l a t i o n s ,  The p e t i t i o n e r  

a d m i t t e d  h i s  w i l f u l  r e f u s a l  t o  obey t h e  l a w ,  b u t  d e f e n d e d  on 

t h e  g ro u n d  t h a t  he  was exem pt  f ro m  a l l  n a t i o n a l  s e r v i c e  s i n c e  

t h e  f a c t s  he  p r e s e n t e d  t h e  b o a rd  showed c l e a r l y  he was a d u ly

** o  "5 n o r R  ** m  a  • f 'o  vi T*V»o /S n c  • f - r » - f *  y ïo -P h q o *̂  4- n

t h e  c o n t e n t i o n  b e c a u s e  t h e  f a c t s  p r e s e n t e d  d i d  n o t  i n d i c a t e  

c l e a r l y  m i n i s t e r i a l  s t a t u s ,  and t h e  c o u r t  f e l t  t h a t  i t  was t h e  

d u t y  o f  t h e  b o a r d  t o  c l a s s i f y  r e g i s t r a n t s  r e g a r d l e s s  o f  how 

t h e  r e g i s t r a n t s  may f e e l .  The C o u r t  t h e n  i n s t r u c t e d  t h e  j u r y  

t o  f i n d  t h e  p e t i t i o n e r  g u i l t y  i f  t h e  f a c t s  showed t h a t  he 

f a i l e d  t o  r e p o r t .  The p e t i t i o n e r ' s  f a i l u r e  t o  r e p o r t  was s u b 

s t a n t i a t e d  and h e  was s e n t e n c e d  t o  f i v e  y e a r s  i m p r i s o n m e n t .

The p e t i t i o n e r  a p p e a l e d  t h e  c a s e  c o n t e n d i n g  t h e  d i s t r i c t  

c o u r t  e r r e d  i n  r e f u s i n g  t o  p e r m i t  a t r i a l  ^  novo on t h e  m e r i t s  

o f  h i s  own c l a i m s .  What t h e  c o u r t  s h o u ld  h a v e  d o n e ,  a c c o r d i n g  

t o  t h e  p e t i t i o n e r  was a t  l e a s t  t o  r e v i e w  t h e  judgment  o f  t h e  

b o a r d  t o  a s c e r t a i n  w h e t h e r  i t  was " p r e j u d i c i a l ,  u n f a i r ,  and 

a r b i t r a r y i n  i t s  c l a s s i f i c a t i o n .  The Supreme C o u r t  " g r a n t e d  

c e r t i o r a r i  b e c a u s e  o f  t h e  i m p o r t a n t  p ro b le m s  in v o l v e d  r e l a t i n g  

t o  a d m i n i s t r a t i o n  o f  t h e  S e l e c t i v e  T r a i n i n g  and S e r v i c e  Act  o f  

1 9 4 0 , " Ï 9  U r g in g  a r e v e r s a l ,  t h e  N a t i o n a l  Commit tee  on Con

s c i e n t i o u s  O b j e c t o r s  o f  t h e  Am er ican  C i v i l  L i b e r t i e s  Union

l ^ i b i d . ,  p ,  5 5 1 .

l ^ I b i d .



271
f i l e d  a b r i e f  o f  a m ic u s  c u r i a e .

Mr,  J u s t i c e  B l a c k  made c a r e f u l  r e f e r e n c e s  t o  t h e  g e n e r 

a l  p u r p o s e s  o f  t h e  Act  and t h e  power  o f  C o n g re s s  t o  c a r r y  o u t  

m e a s u r e s  r e l a t i n g  t o  t h e  o v e r a l l  m o b i l i z a t i o n  p r o c e d u r e .  He 

p o i n t e d  o u t  a l l  o f  t h e  I n t r i c a c i e s  and t h e  numerous s t e p s  I n 

v o l v e d  i n  t h e  s e l e c t i v e  p r o c e s s ,  b e g i n n i n g  w i t h  t h e  s im p le  

I n i t i a l  r e g i s t r a t i o n .  I f  d u r i n g  t h e  p r o c e s s  a r e g i s t r a n t  w i s h 

ed t o  t e s t  h i s  c l a s s i f i c a t i o n ,  he  co u ld  a p p e a r  b e f o r e  t h e  b o a r d  

and I f  t h e  b o a r d  r e f u s e d  t o  a l t e r  h i s  c l a s s i f i c a t i o n  he  cou ld  

t h e n  t a k e  h i s  c a s e  t o  t h e  b o a r d  o f  a p p e a l ;  and beyond t h a t ,  

u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  he  c o u ld  a p e e a l  h i s  c a s e  t o  t h e  P r e s 

i d e n t ,  The r e g i s t r a n t  by law ,  was n o t  r e q u i r e d  t o  r e p o r t  f o r  

s e r v i c e  u n t i l  he  had  had  t h e  o p p o r t u n i t y  t o  e x h a u s t  t h e  p r o 

c e d u r e ,  C o n s c i e n t i o u s  o b j e c t o r s  who were opposed  t o  n o n -  

c o m b a ta n t  s e r v i c e  a s  I n  t h e  c a s e  o f  F a l b o ,  were o r d e r e d  t o  r e 

p o r t  f o r  w ork  o f  n a t i o n a l  I m p o r t a n c e ,  " i n  e ach  c a s e  t h e  r e g i s 

t r a n t  I s  u n d e r  t h e  same o b l i g a t i o n  t o  obey t h e  o r d e r , "^3 

T h ro u g h  t h i s  whole  p r o c e d u r e  t h e r e  a lw ays  e x i s t e d  t h e  l i k e l i 

hood t h a t  a r e g i s t r a n t  may be  r e j e c t e d  a t  t h e  I n d u c t i o n  c e n t e r  

o r  a t  t h e  C i v i l i a n  P u b l i c  S e r v i c e  camn.

The c o n n e c t e d  s e r i e s  o f  s t e p s  I n t o  t h e  n a t i o n a l  
s e r v i c e  w h ich  b e g i n s  w i t h  r e g i s t r a t i o n  w i t h  t h e  
l o c a l  b o a r d  d o e s  n o t  end u n t i l  t h e  r e g i s t r a n t  I s  
a c c e p t e d  by t h e  a rm y,  n a v y ,  o r  c i v i l i a n  p u b l i c  
s e r v i c e  camp. Thus  a b o a r d  o r d e r  t o  r e p o r t  I s  
no more  t h a n  a  n e c e s s a r y  I n t e r m e d i a t e  s t e p  In

20
I b i d . ,  p ,  553 .
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a u n i t e d  and c o n t i n u o u s  p r o c e s s  d e s ig n e d  t o  r a i s e  
an army s p e e d i l y  and e f f i c i e n t l y .21

The c o n s t i t u t i o n a l  q u e s t i o n  was n a r ro w e d  by B l a c k  t o  

w h e t h e r  " C o n g r e s s  a u t h o r i z e d  j u d i c i a l  r e v i e w  o f  t h e  p r o p r i e t y  

o f  a b o a r d ' s  c l a s s i f i c a t i o n  i n  a c r i m i n a l  p r o s e c u t i o n  f o r  w i l 

f u l  v i o l a t i o n  o f  an o r d e r*  . *"22 He t h e n  an sw ered  t h e  q u e s t i o n ,  

"we t h i n k  i t  h a s  n o t . " ^ ^  I n  a u t h o r i z i n g  t h e  b o a r d  t o  have  d i s 

c r e t i o n  i n  m aking  t h e  c l a s s i f i c i a t i o n .  C o n g r e s s  was c a r e f u l  t o  

p r e s c r i b e  a s t e p - b y - s t e p  p r o c e s s  which  i t  o b v i o u s l y  d id  n o t  

w i s h  t o  h av e  i n t e r f e r e d  by t h e  j u d i c i a l  b r a n c h .  To t h e  p e t i 

t i o n e r ' s  a rg u m e n t  t h a t  j u d i c i a l  r e v i e w  m us t  be  made a v a i l a b l e  

t o  t e s t  t h e  s o u n d n e s s  o f  t h e  d e c i s i o n  made by t h e  b o a r d ,  t h e  

C o u r t  s a i d ,  " i t  i s  c e r t a i n  t h a t  C o n g re s s  was n o t  r e q u i r e d  t o  

p r o v i d e  f o r  j u d i c i a l  i n t e r v e n t i o n  b e f o r e  f i n a l  a c c e p t a n c e  o f  

an i n d i v i d u a l  f o r  n a t i o n a l  s e r v i c e . "24 N e i t h e r  l e g i s l a t i v e  

h i s t o r y  n o r  t h e  w o rd in g  o f  t h e  A ct  i n d i c a t e d  any i n t e n t i o n  by 

C o n g re s s  t o  p r o v i d e  f o r  j u d i c i a l  r e v i e w  d u r i n g  t h e  p r o c e s s  o f  

s e l e c t i o n .

The c i r c u m s t a n c e s  u n d e r  w h ich  t h e  A c t  was a d o p te d  
l e n d  no  s u p p o r t  t o  a v iew  w h ich  would a l l o w  L I T I 
GIOUS INTERRUPTION o f  t h e  p r o c e s s  o f  s e l e c t i o n

2l l b i d .

22i b i d . ,  p .  554 .  

23lbid.
24ibid.
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which Congress c r e a t e d .25

Mr. J u s t ic e  Rutledge wrote an opinion concurring  w ith 

th e  m a jo r i ty ,  but made no te  of one a d d i t io n a l  f a c t .  The p e 

t i t i o n e r  made claim t h a t  th e  lo c a l  b o a rd 's  r e f u s a l  to  c l a s s i fy  

Falbo as a m in is te r  was determined p a r t i a l l y  by th e  an tip a th y  

to  th e  r e l ig io u s  s e c t  to  which he belonged. I f  such a question  

were open — and Rutledge in tim ated  t h a t  evidence tending  to  

s u b s ta n t ia te  such a claim  was lack in g  - -  the p e t i t i o n e r  had 

not made the  same charge a g a in s t  the  board of appeal which r e 

viewed th e  order and affirm ed i t .  "And the re  is  no th ing  to  

show th a t  the  appeal board acted otherw ise than  according to  

l a w . I f  th e re  were d e fe c ts  in the  o r ig in a l  c l a s s i f i c a t i o n ,  

they were cured by th e  appeal b o a rd 's  a c t io n .  Rutledge f e l t ,  

as did B lack, th a t  Congress purposely excluded J u d ic ia l  r e 

view of s e le c t iv e  o rd e r s .

In accep ting  th e  Falbo case f o r  review, the  m ajo rity  

In d ica ted  i t  did so p a r t i a l l y  on the  b a s is  t h a t  th e  Court of 

appeals  had not expressed uniform views on th e  i s s u e .  I t  has 

been argued however, " the  Falbo opinion confirmed and r e s ta te d  

c i r c u i t  court ru l in g s  and became the  lead ing  case on the  sub

je c t  down to  the  end of h o s t i l i t i e s . "^7 whatever th e  arguments 

invo lved , i t  i s  t r u e  t h a t  the  Falbo dec is ion  e s ta b l ish e d

25l b i d . ,  I t a l i c s  su p p lied .

26l b i d . ,  p . 555.

2 7 s ib ley , C onscrip tion  of Conscience, p . 4 2 5 .
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n o t h i n g  new in  t h e  way o f  c o n s t i t u t i o n a l  p r i n c i p l e s .  I f  t h e  

c a s e  p r e s e n t e d  any  n o v e l  d e v e lo p m e n t ,  i t  would more l i k e l y  he  

found  i n  t h e  d i s s e n t i n g  o p i n i o n  o f  Mr. J u s t i c e  Murphy.

In  h i s  d i s s e n t ,  Murphy t o o k  an e x t r e m e l y  l i b e r t a r i a n  

v ie w .  E m p h a s i z in g  t h e  i m p o r t a n c e  and need f o r  t h e  p r e s e r v a 

t i o n  o f  i n d i v i d u a l  r i g h t s  even  i n  a t im e  o f  w a r ,  Murphy f e l t  

t h a t  i n  p a s s i n g  t h e  A c t ,  i t  was n o t  t h e  i n t e n t i o n  o f  C o n g r e s s  

t o  s e e k  c o n v i c t i o n  w i t h o u t  b e n e f i t  o f  a f u l l  h e a r i n g .  I f ,  a s  

t h e  p e t i t i o n e r  c o n t e n d e d ,  t h e  c l a s s i f i c a t i o n  by t h e  b o a r d  was 

a r b i t r a r y  and c o n t r a r y  t o  l a w ,  t h e n  t h e  o r d e r  i s s u e d  by t h e  

b o a r d  t o  r e p o r t  f o r  w ork  was i n v a l i d  and t h e  p e t i t i o n e r  had 

g r o u n d s  f o r  r e f u s i n g  t o  obey t h e  o r d e r .  The r e a l  q u e s t i o n  t o  

Murphy was " s i m p l y  w h e t h e r  p e t i t i o n e r  can i n t r o d u c e  e v i d e n c e  

t o  t h a t  e f f e c t  as  a d e f e n s e  t o  a c r i m i n a l  p r o s e c u t i o n  f o r  f a i l 

u r e  t o  obey t h e  o r d e r . "28  He was e s p e c i a l l y  f e a r f u l  t h a t  i n  

t i m e  o f  w ar  i n d i v i d u a l  l i b e r t i e s  i n  t h e  h an d s  o f  t h o s e  whose 

a d m i n i s t r a t i v e  d i s c r e t i o n  was u n c o n t r o l l e d ,  would be  h i g h l y  

s u s c e p t i b l e  t o  a b u s e .  I t  d i s t u r b e d  t h e  J u s t i c e  g r e a t l y ,  t h a t  

one o f  t h e  l o c a l  b o a r d  members was a l l e g e d  t o  h a v e  r e m a r k e d ,

" l  do n o t  have  any  damned u s e  f o r  J e h o v a h ’s W itn e sse s ."29 The 

d e f e n s e  a s  p r e s e n t e d  by t h e  p e t i t i o n e r s  was t h e r e f o r e  q u i t e  

s t r o n g  a s  f a r  a s  Murphy was c o n c e r n e d .  He t h o u g h t  n e i t h e r  t h e  

S e l e c t i v e  S e r v i c e  A c t ,  n o r  t h e  war  e f f o r t  co m p e l l e d  t h e  r e s u l t

^% ‘a l b o  V. U n i t e d  S t a t e s , p .  556 .

2 9 i b i d . ,  p .  5 5 7 .
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r e a c h e d  by t h e  C o u r t ,  H e r e i n  was t h e  d i f f e r e n c e  be tw een  t h e  

m a j o r i t y  o p i n i o n  and t h e  d i s s e n t ;  w h e re a s  t h e  m a j o r i t y  f e l t  

t h e  A ct  e x c l u d e d  j u d i c i a l  i n t e r f e r e n c e  w i t h  p r e s c r i b e d  p r o 

c e d u r a l  m e a s u r e s ,  Murphy t h o u g h t  t h i s  was r e a d i n g  t o o  much 

i n t o  t h e  A c t ,  f o r  h i s t o r y  a s  w e l l  a s  t h e  " s t r u c t u r e  o f  t h e  

A c t"  was a d v e r s e  t o  su ch  u n r e a s o n a b l e  i n t e r p r e t a t i o n .

Murphy went  a l o n g  w i t h  t h e  c o n t e n t i o n  t h a t  t h e  Act  was 

d e s ig n e d  t o  o p e r a t e  a s  a c o n t i n u o u s  p r o c e s s  i n  t h e  s e l e c t i o n  

o f  men f o r  n a t i o n a l  s e r v i c e  w i t h o u t  " l i t i g i o u s  i n t e r r u p t i o n , "  

b u t  h e r e  t h e  i n t e r r u p t i o n  had  a l r e a d y  o c c u r r e d .  "We a r e  f a c e d  

h e r e  w i t h  a c o m p le t e  and p e rm anen t  i n t e r r u p t i o n  s p r i n g i n g  n o t  

f ro m  any a f f i r m a t i v e  j u d i c i a l  i n t e r v e n t i o n  b u t  f ro m  a f a i l u r e  

t o  obey an o r d e r , "30 At t h i s  s t a g e ,  j u d i c i a l  r e v i e w  "h a s  none 

o f  t h e  e l e m e n t s  o f  a ' l i t i g i o u s  i n t e r r u p t i o n '  o f  t h e  a d m i n i s 

t r a t i v e  p r o c e s s , "31 To Murphy, i t  was t h e  " c o n t i n u o u s  p r o c e s s "  

o f  s e l e c t i o n  t h a t  made t h i s  c a s e  u n i q u e  f rom  o r d i n a r y  a d m i n i s 

t r a t i v e  p r o c e e d i n g s .  R u le s  p r e v e n t i n g  j u d i c i a l  r e v i e w  i n  

o r d i n a r y  a d m i n i s t r a t i v e  p r o c e e d i n g s  and a l s o  t h e  r e q u i r e m e n t  

t h a t  a l l  r e m e d i e s  m us t  f i r s t  be e x h a u s t e d ,  d i d  n o t  ap p ly  h e r e  

b e c a u s e  t h o s e  r u l e s  were  i n t e n d e d  t o  p r e v e n t  u n n e c e s s a r y  i n 

c o n v e n i e n c e  imposed  upon a d m i n i s t r a t i v e  a g e n c i e s  by p r e m a t u r e  

j u d i c i a l  i n t e r v e n t i o n .  "But  s i n c e  t h e  a d m i n i s t r a t i v e  p r o c e s s  

h a s  a l r e a d y  come t o  a  f i n a l  e n d i n g ,  t h e  r e a s o n  f o r  a p p l y i n g

3Ql b i d , ,  p , 558. 

31%bid,
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s u c h  r u l e s  no  l o n g e r  e x i s t s . "32  Murphy t h o u g h t  i t  was u n 

t h i n k a b l e  t h a t  J u d i c i a l  r e v i e w  was made u n a v a i l i n g  i n  a c r i 

m i n a l  p r o c e d u r e  i n v o l v i n g  a r b i t r a r y  and i n v a l i d  a d m i n i s t r a t i v e  

a c t i o n .  J u d i c i a l  r e v i e w  seemed ev en  more i m p e r a t i v e  t o  Murphy 

b e c a u s e  h e r e ,  i n d u c t i o n  was n o t  p o s s i b l e  and t h e r e f o r e  o t h e r  

r e m e d i e s ,  s u c h  a s  t h e  w r i t  o f  h a b e a s  c o r p u s ,  w ere  n o t  a v a i l 

a b l e .

Among o t h e r  p r o b l e m s ,  F a l b o  l e f t  u n s e t t l e d  t h e  q u e s 

t i o n  c o n c e r n i n g  j u d i c i a l  r e v i e w  a f t e r  a p e t i t i o n e r  had  e x 

h a u s t e d  a l l  a v a i l a b l e  p r o c e d u r a l  r e m e d i e s  a s  p r e s c r i b e d  by t h e  

l a w .  Such  a p r o b le m  f a c e d  t h e  C o u r t  i n  t h e  c a s e  of  E s t e p  v .  

U n i t e d  S t a t e s , a r g u e d  t o g e t h e r  w i t h  S m i t h  v .  U n i t e d  S t a t e s , 33

E s t e p ,  a  member of t h e  J e h o v a h ' s  W i t n e s s e s  was c l a s 

s i f i e d  by h i s  l o c a l  d r a f t  b o a r d  a s  I - A ,  t h e r e b y  making  him 

r e a d i l y  a v a i l a b l e  f o r  m i l i t a r y  s e r v i c e .  As a m i n i s t e r  o f  t h e  

g o s p e l  E s t e p  c l a im e d  h e  s h o u ld  h a v e  b e e n  c l a s s i f i e d  IV-D u n d e r  

t h e  Act  w h ich  so  c l a s s i f i e d  " d u ly  o r d a i n e d  m i n i s t e r s  o f  r e l i 

g i o n , "  A f t e r  b e i n g  o v e r r u l e d  by t h e  l o c a l  b o a r d ,  t h e  p e t i 

t i o n e r  a p p e a l e d  h i s  c a s e  t o  t h e  a p p e a l  b o a r d  w h ich  a l s o  c l a s 

s i f i e d  him a s  I - A ,  He t h e n  a s k e d  t h e  N a t i o n a l  D i r e c t o r s  o f  

S e l e c t i v e  S e r v i c e  t o  a p p e a l  t o  t h e  P r e s i d e n t ,  T h i s  r e q u e s t  

was r e f u s e d .  He was t h e n  o r d e r e d  t o  r e p o r t  t o  t h e  i n d u c t i o n  

c e n t e r ,  and was a c c e p t e d  by t h e  Navy ,  The p e t i t i o n e r  r e f u s e d

32l b ld ,

33327  U .S . 114 (1 9 4 6 ) ,
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t o  be inducted on the  b a s is  th a t  he was a m in is te r  and th e r e 

fo re  exempt from se rv ic e  in  th e  n a t io n a l  armed fo r c e s .  He was 

then  convicted  by the  d i s t r i c t  court f o r  w i l f u l ly  re fu s in g  to  

submit to  in d u c t io n .  E s te p 's  con ten tion  was tw ofo ld . F i r s t ,  

"he had been improperly denied exemption from s e rv ic e ,  because 

th e  c l a s s i f y in g  agencies ac ted  a r b i t r a r i l y  and c a p r ic io u s ly  in 

re fu s in g  to  c l a s s i f y  him as IV-D,"3^ Secondly; he claimed th a t  

c e r t a in  re le v a n t  m a te r ia l  was un law fu lly  w itheld  from the  ap

pea l board thereby  denying him the  r ig h t  to  e f f e c t iv e  appea l. 

The d i s t r i c t  court refused  to  accept th e se  defenses and did 

not perm it in t ro d u c t io n  of evidence claimed by th e  p e t i t i o n e r .  

The ju ry  found E step  g u i l t y  and he was sentenced to  a term of 

f iv e .y e a r s  imprisonment. The C irc u i t  Court affirm ed the  judg

ment on appeal.

Smith, l i k e  E s te p , was a Jehovah 's  W itness who claimed 

exemption from m i l i t a ry  s e rv ic e  on the  ground t h a t  he was a 

m in i s te r .  The lo c a l  board c l a s s i f i e d  him as I-A which was a f 

firmed by th e  board of appea l,  and a ls o  affirm ed by th e  P re s 

id e n t .  He was then  ordered to  r e p o r t  to  the  induc tion  ce n te r  

where he was accepted f o r  m i l i t a ry  s e rv ic e .  Smith refused  to  

be inducted and was then  f o rc ib ly  inducted in to  the  se rv ice  

a g a in s t  h i s  w i l l .  Once in  th e  armed fo r c e s ,  he re fused  to  obey 

o rders  and was held  f o r  t r i a l  by a g en e ra l  c o u r t -m a r t ia l .  

S m ith 's  motion f o r  a w r i t  of habeas corpus was den ied . While

34ibid,, p, 117.
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th e  p e t i t i o n e r  was being held  by th e  m i l i t a r y ,  th e  Court de

cided on ano ther case which determined th e  r ig h t  of S m ith 's  

s u i t  f o r  a w r i t  of habeas corpus. In B i l l in g s  v , T r u e s d e l l ^ S  

(Not a Jehovah 's  Witness c a se ) ,  th e  p e t i t i o n e r  was a consc ien 

t io u s  o b je c to r  who was f o r c ib ly  inducted in to  th e  army, and 

a g a in s t  h i s  w i l l ,  the  army adm inistered  the  oath and o th e r  

necessary  cerem onia ls . When he disobeyed m i l i ta r y  orders he 

was charged and convicted f o r  w i l f u l  d isobed ience . The Su

preme Court held th a t  under th e se  c o n d it io n s ,  th e  p e t i t io n e r  

was not su b je c t  to  t r i a l  by a m i l i t a ry  c o u r t ,  bu t by c i v i l  

a u t h o r i t i e s .  The B i l l in g s  case became c o n t ro l l in g  in S m ith 's  

defense b efo re  the  Court, He was th u s  re le a se d  and in d ic te d  

by the  c i r c u i t  court of appeals  f o r  v io la t io n  of the S e le c t iv e  

T ra in in g  and S erv ice  A ct,

Because of the  importance of the  ques tion  p resen ted , 

th e  Supreme Court accepted and reviewed both  cases on c e r t i o r a r i .  

In speaking f o r  th e  m a jo r i ty ,  Mr. J u s t i c e  Douglas f i r s t  

of a l l  d is t in g u ish e d  t h i s  from the  Falbo case . In Falbo , the  

Court held  t h a t  in c r im ina l p ro secu tio n  a r i s in g  from a f a i l u r e  

t o  r e p o r t  f o r  in duc tion , a r e g i s t r a n t  could not defend on the  

ground th a t  he was wrongfully  c l a s s i f i e d  and th e re fo re  e n t i t l e d  

to  exemption. In o ther  words, ju d i c i a l  review was not ava ilab le  

u n t i l  a l l  th e  s tep s  of in d u c tio n  were completed. But,

The ques tion  in  th e se  cases i s  whether th e re  may be

^^3-21 U ,S , 542 (1 9 4 4 ) ,
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J u d i c i a l  r e v ie w  o f  h i s  c l a s s i f i c a t i o n  i n  a  p r o s e c u 
t i o n  u n d e r  S e c t i o n  11 w h ere  he  r e p o r t e d  f o r  i n 
d u c t i o n ,  was f i n a l l y  a c c e p t e d ,  b u t  r e f u s e d  t o  su b m it  
t o  i n d u c t i o n . 36

The f a i l u r e  of the  Act to  provide f o r  ju d i c i a l  review of 

a c t io n s  of lo c a l  boards or appeal boards perm itted  th e  Court to  

e x e rc is e  wide d i s c r e t io n .  Thus, in  J u s t i c e  Murphy's words, 

"Courts a re  l e f t  to  t h e i r  own devices in  fash io n in g  whatever 

review  they  deem j u s t  and n e c essa ry ."37 C it in g  ^  Fung Ho v. 

W hite , 3 8  Douglas sa id  th a t  j u d i c i a l  review may be req u ired  

by th e  C o n s t i tu t io n .  But un less  i t  i s  so r e q u i r e d ," ju d ic ia l  

review  of a d m in is t ra t iv e  a c t io n  may be g ran ted  or w ithe ld  as 

Congress ch o o ses ."39 In t h i s  case however "we s t a r t  w ith  a 

s t a t u t e  which makes no p rov is ion  f o r  j u d i c i a l  review of th e  

a c t io n s  of the  lo c a l  boards or the  appeal ag en c ie s ."^0 But 

th e  absence of such a p ro v is io n  was not enough t o  be d e c is iv e ,  

s a id  Douglas.

For th e  s i le n c e  of Congress as to  j u d i c i a l  review 
i s  not n e c e s s a r i ly  to  be construed as a d e n ia l  of 
the  power of the  f e d e ra l  co u rts  to  g ra n t  r e l i e f  
in  the  ex e rc ise  of the  genera l j u r i s d i c t i o n  which

3% s te p  V .  United S t a t e s , p .  I I 6 .

37D issenting Opinion, Falbo v. United S ta te s ,  320 U.S. 
549 ( 1 94 4) .

3 8 2 5 9  U.S. 276 ( 1 9 2 2 ) .

39Estep V .  United S t a t e s , p .  1 2 0 ,

4 0 lb id . ,  p .  1 1 9 .
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Congress has conferred  upon them.^-*-

That th e  s t a t u t e  remained s i l e n t  over the  m a tte r  of j u d ic i a l  

review , accord ing  to  Douglas, did not mean th a t  j u d i c i a l  r e 

view was p rec luded . He thought the  Act did l im i t  the  r i g h t  

of review however, f o r  he f e l t  t h a t  the  question  as to  whether 

j u d i c i a l  review should be provided when Congress remained s i 

l e n t ,  would depend "on th e  whole s e t t in g  of the  p a r t i c u l a r  

s t a t u t e  and th e  scheme of re g u la t io n  which i s  adopted.

The S e le c t iv e  T ra in in g  and S erv ice  Act a ls o  provided 

th a t  d e c is io n s  of th e  lo c a l  boards s h a l l  be " f in a l "  except 

where appeals  were au tho rized  in  accordance w ith ru le s  and r e 

g u la t io n s  p resc rib ed  by th e  P re s id e n t .  This p rov is ion  was a lso  

a p o in t  of con ten tion  which the  Court had to  s e t t l e .  Noting 

t h a t  a r e g i s t r a n t  who v io la te d  the  Act committed a fe lo n y , 

Douglas agreed th a t  he was su b je c t  to  proper punishment, but 

th e  q u es tion  of a v a i la b le  defense was in doubt because of the 

s t a t u t e ’s s i l e n c e .  Furtherm ore:

We cannot r e a d i ly  i n f e r  th a t  Congress departed  as 
f a r  from the  t r a d i t i o n a l  concepts of a f a i r  t r i a l  
when i t  made th e  a c t io n s  of the lo c a l  boards " f i 
na l"  as t o  provide t h a t  a c i t i z e n  of t h i s  country 
should go to  j a i l  f o r  not obeying an unlawful 
order of an a d m in is t ra t iv e  agency.^3

^^I b i d . ,  p . 120.

42i b i d .
4 3 ib id . ,  p .  122.
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To Douglas, th e  p rov is ion  making board judgments " f in a l "  meant 

t h a t  Congress chose not to  g ive  a d m in is t ra t iv e  a c t io n  under 

t h i s  Act th e  usual scope of j u d i c i a l  review gran ted  t o  o th e r s ,  

" i t  means t h a t  the Courts a re  not to  weigh the  evidence to  d e 

te rm ine whether th e  c l a s s i f i c a t i o n  made by th e  lo c a l  boards was 

j u s t i f i e d - . T h e  d ec is io n s  of th e  lo c a l  boards th e re fo re  

would be f i n a l  even when they  a re  e rro n eo u s . But th e  ques tion  

a r i s e s  — as in  t h i s  case - -  "when th e re  i s  no b a s is  in  f a c t  

f o r  th e  c l a s s i f i c a t i o n  which i t  gave th e  r e g i s t r a n t . "^5 Con

g re s s ,  had i t  been aware of some of th e  problems th a t  would 

a r i s e ,  c e r t a in ly  would n o t  have l e f t  th e  remedies f o r  in d iv id u a l  

p ro te c t io n  d e l ib e r a te ly  out of reac h .

We are  loathe to  b e l ie v e  th a t  Congress reduced 
c r im in a l  t r i a l s  under th e  Act t o  proceedings so 
b a rren  of the customary sa feguards  which th e  law 
had designed f o r  the  p ro te c t io n  of the  accused .46

In th e  Falbo case , Mr. J u s t i c e  Murphy's d i s s e n t  mentioned 

th a t  habeas corpus was a remedy but was not a v a i la b le  u n t i l  a 

person was inducted and held  in  custody . In th e  in s t a n t  case , 

s im i la r ly ,  Douglas was g r e a t ly  concerned over habeas corpus 

p roceed ings . I f  th e  Court were to  deny th e  p e t i t i o n e r  h is  

r i g h t  to  defend on th e  ground th a t  th e  lo c a l  board acted

44I b i d .

45i b i d . ,  p p . 122-123 .

4 6 i b i d . ,  p . 122.
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a r b i t r a r i l y ,  t h e n  h i s  o n ly  d e f e n s e  a g a i n s t  t h e  b o a r d ' s  a r b i t r a r y  

a c t i o n  would b e  t h r o u g h  a w r i t  o f  h a b e a s  c o r p u s  a f t e r  h e  had  

b e e n  t a k e n  i n t o  c u s t o d y .  "The C o u r t  would t h e n  be  s e n d in g  men 

t o  j a i l  to d a y  when i t  was a p p a r e n t  t h a t  t h e y  w ould h av e  t o  be 

r e l e a s e d  t o m o r r o w . "^7  u n d e r  t h e  S e l e c t i v e  D r a f t  A ct o f  1918 , 

t h e  a c c e p te d  way o f  c h a l l e n g i n g  t h e  j u r i s d i c t i o n  o f  d r a f t  b o a r d s  

was t h r o u g h  a w r i t  o f  h a b e a s  c o rp u s  a f t e r  i n d u c t i o n .  The 1917 

A c t a l s o  made t h e  r e g i s t r a n t  s u b j e c t  t o  m i l i t a r y  law  f ro m  th e  

t im e  he  was o rd e re d  t o  p r e s e n t  h i m s e l f  f o r  i n d u c t i o n ,  A r e f u s a l  

was h e l d  t o  c o n s t i t u t e  d e s e r t i o n  f ro m  t h e  m i l i t a r y .  B u t  B i l l i n g s  

V .  T r u e s d e l l , s u p r a ,  changed  t h e  w hole  p r o c e s s .  I t  made t h e  r e 

g i s t r a n t  s u b j e c t  t o  m i l i t a r y  law  o n ly  a f t e r  h e  had b een  p r o p e r l y  

i n d u c t e d .

D o u g la s  a d m i t t e d  t h a t  i n  t h e  F a lb o  c a s e  t h e  p e t i t i o n e r  

was d e n ie d  h i s  p e t i t i o n  f o r  a h a b e a s  c o r p u s ,  b u t  i n  t h a t  c a s e  

" a d d i t i o n a l  s t e p s  i n  t h e  s e l e c t i v e  s e r v i c e  p r o c e d u r e  re m a in e d

t o  b e  t a k e n .....................B u t  i n  t h e  p r e s e n t  c a s e s  t h e  r e g i s t r a n t s .  .  .

p u r s u e d  t h e i r  a d m i n i s t r a t i v e  r e m e d ie s  t o  t h e  e n d . " ^

T hus t h e  C o u r t  o r d e r e d  a new t r i a l  on t h e  g ro u n d  t h a t  

t h e  lo w e r  c o u r t  e r r e d  i n  r e f u s i n g  t o  adm it e v id e n c e  w h ich  t h e  

p e t i t i o n e r s  c la im e d  would show t h a t  th e  l o c a l  b o a rd  a c t e d  a r 

b i t r a r i l y  i n  c l a s s i f y i n g  t h e  r e g i s t r a n t s  1-A i n s t e a d  o f  IV-D.

T h e re  w ere  t h r e e  w r i t t e n  o p in io n s  c o n c u r r i n g  w i t h  t h e

47 lb id . ,  p p . 1 24 -125 .

^ I b i d . ,  pp. 124-125, n . 17.
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m a j o r i t y .  Mr, J u s t i c e  J a c k s o n  t o o k  no p a r t  i n  t h e  c a s e .  Mr. 

J u s t i c e  M urphy, who w ro te  a s t r o n g  d i s s e n t i n g  o p in io n  i n  F a l b o , 

a g a i n  t o o k  t h e  b a n n e r  f o r  t h e  c a u s e  o f  t h e  c o n s c i e n t i o u s  o b 

j e c t o r s .  To a f f i r m  t h e  lo w e r  c o u r t  judgm en t h e  s a i d ,  was t o  

"condemn a man w i th o u t  a f u l l  h e a r i n g  and a c o n s i d e r a t i o n  o f  

a l l  o f  h i s  a l l e g e d  defenses."^9

M u rp h y 's  c o n c u r r i n g  o p in io n  b eg an  by r e f u t i n g  t h r e e  c o n 

t e n t i o n s  r a i s e d  by t h e  p r o s e c u t i o n .  F i r s t ,  C o n g re s s  d e s ig n e d  t h e  

A c t  t o  p r e c l u d e  c o u r t s  f ro m  i n q u i r i n g  i n t o  t h e  v a l i d i t y  o f  t h e  

i n d u c t i o n  p r o c e s s .  I f  t h i s  w ere  t r u e ,  s a i d  M urphy, t h e  A ct 

i t s e l f  i s  u n c o n s t i t u t i o n a l .

B e f o r e  a p e r s o n  may be  p u n is h e d  f o r  v i o l a t i n g  an 
a d m i n i s t r a t i v e  o r d e r  due p r o c e s s  o f  law  r e q u i r e s  
t h a t  t h e  o r d e r  be w i t h i n  t h e  a u t h o r i t y  o f  t h e  a d 
m i n i s t r a t i v e  ag en cy  and t h a t  i t  n o t  be i s s u e d  i n  
s u c h  a way a s  t o  d e p r i v e  t h e  p e r s o n  o f  h i s  c o n 
s t i t u t i o n a l  r i g h t s . 50

And t h e  C o u r t  w h ich  h a s  t h e  j u r i s d i c t i o n  t o  t r y  s u c h  a c a s e  

h a d  t h e  c l e a r  r i g h t  t o  i n q u i r e  i n t o  t h e  m a t t e r  i n  o r d e r  t o  p r e 

s e r v e  t h e  i n d i v i d u a l ' s  c o n s t i t u t i o n a l  r i g h t s .  B e c a u se  t h e  A c t 

r e m a in s  s i l e n t  r e g a r d i n g  c e r t a i n  m a t t e r s  was no r e a s o n  t o  c o n 

s t r u e  t h e  A ct in  su c h  a way a s  t o  r e a c h  an u n c o n s t i t u t i o n a l  

r e s u l t .  H e r e ,  Murphy made r e f e r e n c e  a l s o  t o  t h e  p r o v i s i o n  o f  

t h e  A ct w h ic h  made l o c a l  b o a rd  d e c i s i o n s  " f i n a l . "  T h i s ,  he  

t h o u g h t ,  " m e re ly  d e t e r m in e s  t h e  p o i n t  o f  a d m i n i s t r a t i v e  f i n a l i t y ,

49l b i d . ,  p .  1 2 5 .

50lbid., pp. 126-127.
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l e a v i n g  t o  t h e  c o u r t s  t h e  u l t i m a t e  h i s t o r i c a l  d u ty  o f  ju d g in g  

t h e  v a l i d i t y  o f  t h e  ' f i n a l *  a d m i n i s t r a t i v e  o r d e r s ,  . . " 5 1  S e c 

o n d ,  t h e  p u r p o s e  and scheme o f  t h e  l e g i s l a t i o n  w h ich  made p r o 

v i s i o n s  f o r  f u l l  h e a r i n g s ,  w ere  c o n d i t i o n e d  by t h e  u r g e n t  need  

f o r  m o b i l i z a t i o n  and i n  v iew  o f  t h e  d i r e  c o n s e q u e n c e s  o f  undue 

d e l a y .  Thus no " l i t i g i o u s  i n t e r r u p t i o n "  c o u ld  be  t o l e r a t e d .

A t t h i s  p o i n t  Murphy c i t e d  h i s  d i s s e n t i n g  o p in io n  i n  t h e  F a l b o  

c a s e  in  w h ich  h e  s t a t e d  t h a t  t h e  i n t e r r u p t i o n  had  a l r e a d y  o c 

c u r r e d .  The c o u r t s  t h e r e  f a c e d  a r e a l  s i t u a t i o n ,  n o t  a t h e o r y .

The p r o s e c u t i o n  a l s o  u rg u e d  t h a t  t o  a l lo w  a f u l l  h e a r i n g  i n  a c r i m 

i n a l  p r o c e e d in g  u n d e r  t h i s  A c t ,  w ould  p e r m i t  a w ho le  h o s t  o f  

s i m i l a r  c a s e s  a r i s i n g  f rom  t h e  r e f u s a l  t o  be in d u c te d  by o t h e r  

r e g i s t r a n t s .  To t h i s  Murphy r e p l i e d ,  " T h is  i s  a t  b e s t  a p o o r  

e x c u s e  f o r  s t r i p p i n g  p e t i t i o n e r s  o f  t h e i r  r i g h t s  t o  due p r o c e s s  

o f  l a w . "52  I n  r e a l i t y ,  t h e  number o f  t h o s e  who would go t h r o u g h  

t h e  t r o u b l e  o f  s u b m i t t i n g  t h e i r  c a s e  b e f o r e  t h e  C o u r t s  and r i s k  

c r i m i n a l  p u n ish m e n t  w ould  be  v e ry  s m a l l .  On t h e  p a r t  o f  t h e  

J u s t i c e ,  t h i s  was a p o o r  c o n s t i t u t i o n a l  a rg u m e n t ,  f o r  he was 

s a y i n g ,  i n  e s s e n c e ,  t h e  v a l i d i t y  o f  t h e  A ct was d e p e n d e n t  upon 

t h e  amount o f  c a s e s  t h e  d e c i s i o n  would p r o v o k e .  He w en t on t o  

s a y  h o w e v e r ,  t h a t  i f  t h e  a d h e re n c e  t o  due p r o c e s s  o f  law  s h o u ld  

" im pede  t h e  w ar e f f o r t  u n d u l y , ,  . , t h e r e  a r e  u n d o u b te d ly  

l e g i s l a t i v e  m eans o f  c o m b a t in g  t h e  p r o b l e m , "^3  T h i r d ,  j u d i c i a l

51i b i d . ,  p . 128,

52i b i d , ,  p . 129,

53%bid.
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r e v i e w  o f  i n d u c t i o n  o r d e r s  was a v a i l a b l e  t h r o u g h  h a b e a s  c o r p u s  

p r o c e e d i n g s  s u b s e q u e n t  t o  i n d u c t i o n .  T h i s ,  t h e  c o n t e n d e r s  c l a i m 

ed m et t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t  o f  p r o v i d i n g  f o r  j u d i c i a l  

r e v i e w .  To t h i s  c o n t e n t i o n  Murphy a g r e e d ,  b u t  he was w o r r ie d  

t h a t  t h e  "rem edy may be  q u i t e  i l l u s o r y  i n  many i n s t a n c e s .

Once t h e  p e r s o n  was i n d u c t e d  i n t o  t h e  m i l i t a r y  s e r v i c e  he  d r o p 

ped e v e r y  v e s t i g e  o f  c i v i l  r i g h t s . "55 Murphy w e l l  u n d e r s to o d  

t h a t  c o u r t  t r i a l s  i n  t h e  m i l i t a r y  d id  n o t  h a v e  a r e p u t a t i o n  f o r  

" f a i r  p l a y "  and t h e  o u t l o o k  f o r  a q u e s t  o f  a w r i t  o f  h a b e a s  

c o r p u s  u n d e r  t h o s e  c o n d i t i o n s  w ould  c e r t a i n l y  be b l e a k .  The 

d e t a in m e n t  in  m i l i t a r y  c a s e s ,  o f t e n  o c c a s io n e d  by g r e a t  d i s t a n c e s  

and t h e  c o n s t a n t  s h i f t  o f  p e r s o n n e l  d id  n o t  o f f e r  any a s s u r a n c e  

t h a t  t h e  m i l i t a r y  would " t r e a t  h i s  e f f o r t s  t o  o b t a i n  t h e  w r i t  

w i t h  s y m p a th e t i c  u n d e r s t a n d i n g . "56  Murphy seemed t o  be g r e a t l y  

c o n c e rn e d  o v e r  t h e  d i f f e r e n c e  b e tw e e n  t h e  m i l i t a r y  and t h e  

c i v i l  s y s t e m s .  The fo rm e r  he  f e l t ,  o f  n e c e s s i t y ,  c o u ld  n o t  a f 

f o r d  sym pathy o r  even  e x te n d  t h e  b e n e f i t  o f  t h e  d o u b t  t o  i n d i v i 

d u a l s  a s  was e x p e c te d  i n  c i v i l  p r o c e e d i n g s .

T h e se  p r a c t i c a l  d i f f i c u l t i e s  may t h u s  d e s t r o y  w h a t 
e v e r  e f f i c a c y  t h e  rem edy m ig h t  o t h e r w i s e  have  and 
c a s t  c o n s i d e r a b l e  d o u b t  on t h e  a s s u m p t io n  t h a t  
h a b e a s  c o rp u s  p r o c e e d i n g s  n e c e s s a r i l y  g u a r a n t e e  due

5^ I b i d . I n  c o m p a r iso n  w i t h  t h e  m a j o r i t y  o p i n i o n ,  Murphy 
i n  t h i s  i n s t a n c e  w ent t o  t h e  e x t r e m e .  S ee  S i b l e y  and J a c o b ,  
C o n s c r i p t i o n  o f  C o n s c i e n c e , p p .  4 2 6 -4 2 7 .

’5 5 ib id .

5 ^ I b id . ,  p .  130.
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p r o c e s s  o f  law  t o  i n d u c t e e s .

To Mr. J u s t i c e  Murphy t h e  s o l e  q u e s t i o n  was " w h e th e r  

due p r o c e s s  o f  law  i s  t o  b e  g r a n t e d  now o r  n e v e r .  The c h o i c e , "  

h e  s a i d ,  "seem s o b v i o u s . "58  i f  Murphy to o k  a  l i b e r t a r i a n  v iew  

i n  t h e  F a lb o  c a s e ,  h e  seem s t o  have  p u r s u e d  t h a t  v iew  more 

v i g o r o u s l y  in  t h e  i n s t a n t  c a s e .  He c o n c lu d e d  h i s  o p in io n  in  

t h e  u s u a l  m anner by d e n o u n c in g  u n f a v o r a b l e  p r a c t i c e s  and e x 

t o l l i n g  t h e  v i r t u e s  o f  b ro a d  c o n s t i t u t i o n a l  p r i n c i p l e s .

T h e re  i s  s o m e th in g  b a s i c a l l y  wrong and u n j u s t  
a b o u t  a J u r i d i c a l  s y s te m  t h a t  s a n c t i o n s  i m p r i s o n 
ment o f  a man w i t h o u t  e v e r  a c c o r d in g  h im  t h e  op
p o r t u n i t y  t o  c l a i m  t h a t  t h e  c h a r g e  made a g a i n s t  h im
i s  i l l e g a l .....................E v e ry  f i b r e  o f  t h e  C o n s t i t u t i o n
and e v e r y  l e g a l  p r i n c i p l e  o f J u s t i c e  and f a i r n e s s  
i n d i c a t e  o t h e r w i s e .  . . .T hose  r u d im e n ta r y  c o n c e p t s  
a r e  i n g r a i n e d  i n  o u r  l e g a l  fram ew ork  and s t a n d  
re a d y  f o r  u s e  w h en ev e r  l i f e  o r  l i b e r t y  i s  i n  p e r i l . 59

He th e n  o f f e r e d  a w a rn in g  by t h e  r e m in d e r  t h a t  t h e  l e g i s l a t i o n  

i n  q u e s t i o n  was " b o rn  o f  t h e  c a t a c ly s m  o f  w a r ." ^ ^  And t h a t  

t h e  w ar pow er was n o t  a b l a n k  ch eck  t o  be  u se d  t o  d i s r e g a r d  

b a s i c  i n d i v i d u a l  r i g h t s .  I n d e e d ,  t h e  w hole w ar e f f o r t  would  

h av e  been  in  v a in  i f  we d i s c o v e r  i n  t h e  end t h a t  "we h av e  

d e s t r o y e d  t h e  v e ry  f re e d o m s  f o r  w hich  we f o u g h t . "^1

57I b i d .

58i b i d . ,  p .  1 3 1 .  

59 i b i d .

GOl b i d . ,  p .  1 3 2 .  

ô l l b i d .
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Mr, J u s t i c e  R u t l e d g e ’ s c o n c u r r i n g  o p in io n  p r e s e n t e d  one 

o t h e r  a rg u m e n t . He t h o u g h t  t h a t  a jud g m en t c o n t r a r y  t o  t h a t  

o f  t h e  m a j o r i t y  w ould  i n v a l i d a t e  t h e  s t a t u t e .  He h a r b o r e d  no 

d o u b t  t h a t  C o n g re s s  c o u ld  make an a d m i n i s t r a t i v e  o r d e r  f i n a l  

and e x c lu d e  a l l  j u d i c i a l  r e v ie w ,  e x c e p t  i n  c a s e s  w here  t h e  

C o n s t i t u t i o n  r e q u i r e d  a r e v ie w ,  b u t  C o n g re s s  c o u ld  n o t  make a  

c r im e  p u n i s h a b l e  by f e d e r a l  j u d i c i a l  pow er w i t h o u t  r e q u i r i n g  

a d e q u a te  o p p o r t u n i t y  t o  t e s t  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  

o r d e r .

I t  i s  one t h i n g  t o  deny j u r i s d i c t i o n  o f  t h e  C o u r t s  
a l t o g e t h e r ,  s av e  in  so  f a r  a s  t h e  C o n s t i t u t i o n  o f  
i t s  own f o r c e  may p r e s e r v e  t h e  j u r i s d i c t i o n .  I t  i s  
a l t o g e t h e r  d i f f e r e n t  t o  c o n f e r  j u r i s d i c t i o n  f o r  e n 
f o rc e m e n t  p u r p o s e s ,  b u t  i n  d o in g  so  t o  c u t  o f f  a l l  
r i g h t  o f  d e f e n s e  on c o n s t i t u t i o n a l  g r o u n d s . o2

Then R u t l e d g e  b o rro w ed  D o u g la s '  p h r a s e  and  s a i d ,  t o  s u b m it  t o  

t h e  lo w e r  c o u r t ' s  v iew  would make t h e  C o u r t s  m arch  "up  t h e  h i l l  

i n  t h e  c r i m i n a l  c a s e  and down a g a i n  i n  h a b e a s  c o r p u s . "^3

M r. J u s t i c e  F r a n k f u r t e r  a l s o  r e g i s t e r e d  a c o n c u r r in g  

o p i n i o n  w i th  t h e  m a j o r i t y ,  b u t  s p e n t  m ost o f  t h e  t im e  a t t a c k i n g  

t h e  C o u r t  f o r  i t s  r e a s o n i n g .  He c o n c u r r e d  w i t h  t h e  r e s u l t  o n ly  

b e c a u s e  he  f e l t  t h a t  " a p p e a l s  f ro m  t h e  l o c a l  b o a rd  had  been  d e 

n i e d  t o  E s t e p . " 6 4  To F r a n k f u r t e r ,  t h e r e  w ere  tw o c o n s t i t u t i o n a l

62l b i d . ,  p .  133.

6 3 l b i d .  D o u g la s  had rem ark ed  i n  t h e  m a j o r i t y  o p in io n  
t h a t  t h e  C o u r ts  w ould h av e  t o  "m arch  up t h e  h i l l  when i t  was 
a p p a r e n t  t h a t  t h e y  w i l l  have  t o  m arch  down a g a i n , "  p .  1 2 5 .

64,S i b l e y ,  C o n s c r i p t i o n  o f  C o n s c ie n c e  p .  4 2 7 .
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q u e s t i o n s  t h e  im p o r t  o f  w h ic h  c o m p e l le d  h im  t o  " c a l l  f o r  an 

a d e q u a te  s t a t e m e n t .  . . "

I .  I s  t h e  d e c i s i o n  o f  a  l o c a l  b o a rd  d e n y in g  a c la im
o f  e x e m p tio n  s u b j e c t  t o  r e c o n s i d e r a t i o n  i n  a  c r im 
i n a l  p r o s e c u t i o n  f o r  k n o w in g ly  f a i l i n g  t o  d i s 
c h a r g e  t h e  d u t i e s  r e q u i r e d  by t h e  A c t a s  a r e s u l t  
o f  s u c h  c l a s s i f i c a t i o n ?

I I .  I s  a c t i o n  by t h e  l o c a l  b o a rd  w hereby  a r e g i s t r a n t
i s  c u t  o f f  f ro m  t h e  o p p o r t u n i t i e s  o f  a  r e v ie w
w i t h i n  t h e  S e l e c t i v e  S e r v i c e  p r o c e s s  a s  a u t h o r 
i z e d  by  t h e  A ct a v a i l a b l e  a s  a d e f e n s e  i n  su c h  
p r o s e c u t i o n  f o r  d i s o b e d i e n c e  o f  t h e  l o c a l  b o a r d ' s  
o r d e r ?65

F r a n k f u r t e r  f e l t  t h a t  t h e  c r u c i a l  i s s u e  w h ich  to u c h e d  t h e  " n e r v e -  

c e n t e r "  o f  t h e  A ct was w h e th e r  C o n g re s s  a u t h o r i z e d  t h e  S e l e c t i v e  

S e r v i c e  S y s te m  w i th  t h e  r e s p o n s i b i l i t y  o f  s e l e c t i o n s ,  d e f e r m e n t s ,  

e t c . ,  o r  l e f t  t h a t  d e t e r m i n a t i o n  f o r  r e c o n s i d e r a t i o n  i n  t r i a l s  

b e f o r e  j u r i e s .  The J u s t i c e  was c h i e f l y  c o n c e rn e d  o v e r  S e c t i o n  

10 o f  t h e  A c t ,

S u r e l y  l o c a l  b o a r d s ,  u n d e r  r u l e s  and r e g u l a t i o n s  
p r e s c r i b e d  by  t h e  P r e s i d e n t ,  s h a l l  h av e  pow er 
w i t h i n  t h e i r  r e s p e c t i v e  j u r i s d i c t i o n s  t o  h e a r  
and d e t e r m i n e ,  s u b j e c t  t o  t h e  r i g h t  o f  a p p e a l  t o  
t h e  a p p e a l  b o a r d s  h e r e i n  a u t h o r i z e d  a l l  q u e s t i o n s  
o r  c l a i m s .  . . u n d e r  t h i s  A c t . . .  .The d e c i s i o n s  
o f  s u c h  l o c a l  b o a r d s  s h a l l  b e  f i n a l  e x c e p t  w here  
an  a p p e a l  i s  a u t h o r i z e d  i n  a c c o r d a n c e  w i t h  s u c h  
r u l e s  and r e g u l a t i o n s  a s  t h e  P r e s i d e n t  may p r e 
s c r i b e .  66

T h e re  was n o t h i n g  am biguous a b o u t  t h e s e  w ords  o r  t h e i r  m eaning

Ĝ Estep V. United S t a t e s , p . 135.

G654 S t a t .  8 8 5 , 8 9 3 , 50 U .S .C .  App. S e c t i o n  310 ( a )  ( 2 ) .  
Q uo ted  i n  f u l l  i n  I b i d . ,  p .  1 3 6 .
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a s  f a r  a s  F r a n k f u r t e r  was c o n c e r n e d .  "T h ese  w o r d s , "  h e  s a i d ,

" c a n  o n ly  mean w hat t h e y  a p p e a r  t o  mean i f  t h e y  a r e  r e a d  a s  

o r d i n a r y  w o rd s  s h o u ld  b e  r e a d . " ^ ?  He was e s p e c i a l l y  i r r i t a t e d  

by  t h e  C o u r t ' s  i n t e r p r e t a t i o n  o f  " f i n a l . "  "One need  n o t  i t a l 

i c i z e  ' f i n a l '  t o  make f i n a l  mean f i n a l , "^ 8  h e  s c o l d e d .  Con

g r e s s  knew w hat i t  was d o in g  and in t e n d e d  t o  g i v e  f i n a l i t y  t o  

b o a rd  o r d e r s .  C o n g re s s  a l s o  r e a l i z e d  t h a t  b e c a u s e  o f  a n a 

t i o n a l  e m e rg e n c y .  C o n g re s s  deemed i t  i m p e r a t i v e  t o  s e c u r e  a 

v a s t  c i t i z e n  army w i th  e x p e d i t i o n  and d i s p a t c h .  Thus he  s a i d ,  

"we m u s t .  . . r e s i s t  u n w a r r a n te d  i m p l i c a t i o n s  t o  s t e r i l i z e  w hat 

C o n g re s s  h a s  e x p r e s s l y  r e q u i r e d . " & 9

F r a n k f u r t e r  t h e n  made a s t r o n g  c a s e  f o r  p r e c e d e n t  a n d . 

t h e  e f f e c t s  o f  t h e  F a l b o  d e c i s i o n  i n  s u b s e q u e n t  c a s e s .  He p o i n t 

ed  o u t  t h a t  a t  l e a s t  f o r t y  ju d g e s  i n  e i g h t  d i f f e r e n t  c i r c u i t s  

had  r u l e d  t h a t  j u d i c i a l  r e v i e w  was n o t  a v a i l a b l e  u n d e r  s u c h  

c o n d i t i o n s . 73 So g r e a t  was t h e  C o u r t ' s  r e a s o n i n g  i n  F a l b o :

t h a t  i t  g r e a t l y  i n f l u e n c e d  t h e  r u l i n g  o f  t h e  C i r 
c u i t  C o u r t s  o f  a p p e a l s  a s  t o  t h e  f i n a l i t y  o f  l o c a l  
b o a r d  o r d e r s  and p r a c t i c a l l y  s i l e n c e d  w h a te v e r  
d o u b t s  may t h e r e t o f o r e  h a v e  b een  h e ld  by a few o f  
t h e  j u d g e s . 71

^7E s t e p  V. U n i te d  S t a t e s , p .  1 3 6 .

88 i b i d .

69 i b i d . ,  p .  1 3 7 .

7 0 p r a n k f u r t e r  h e r e  c i t e d  and l i s t e d  a t  l e a s t  t w e n t y -  
e i g h t  c a s e s  d e c id e d  upon by t h e  v a r i o u s  c i r c u i t  c o u r t s .  I b i d . ,  
P .  1 3 9 .

71%bid.
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On t h i s  i s s u e  t h e  m a j o r i t y  had a rg u e d  t h a t  t h e  F a l b o  c a s e  d e 

n i e d  j u d i c i a l  r e v ie w  a t  a c e r t a i n  s t a g e  o f  t h e  s e l e c t i v e  p r o 

c e s s ,  n o t  t o  deny  t h e  r e v ie w  a l t o g e t h e r .  To F r a n k f u r t e r ,  t h i s  

made no  d i f f e r e n c e ,  "The command o f  C o n g r e s s , "  h e  s a i d ,  "m akes 

t h e  d e c i s i o n  o f  t h e  b o a r d  no l e s s  f i n a l  a f t e r  t h e  r e s g i s t r a n t  

h a s  s u b m i t t e d  t o  t h e  p r e - i n d u c t i o n  e x a m in a t io n  t h a n  b e f o r e  su c h  

s u b m i s s i o n .

F r a n k f u r t e r ' s  a rgum ent was g iv e n  s t r e n g t h  by t h e  r e p o r t  

o f  t h e  H ouse C om m ittee  on M i l i t a r y  A f f a i r s ,  t h e  o r i g i n a t o r  o f  

t h e  A c t ,  when i n  19^5 i t  p ro p o sed  an amendment t o  t h e  A ct 

w h ic h  r e a d  i n  p a r t :

I n  o r d e r  t o  o b t a i n  a j u d i c i a l  d e t e r m i n a t i o n  o f  su c h  
i s s u e s  s u c h  r e g i s t r a n t s  m ust f i r s t  s u b m it  t o  i n d u c 
t i o n  and  r a i s e  t h e  i s s u e  by  h a b e a s  c o r p u s , 73

I t  was e v i d e n t  t o  F r a n k f u r t e r  t h a t  " C o n g re s s  w an ted  men t o  g e t  

i n t o  t h e  arm y , n o t  t o  l i t i g a t e  a b o u t  g e t t i n g  i n ." 7 4  The l e g i s 

l a t i o n  was p a s s e d  on t h e  a s su m p tio n  t h a t  t h e  c a r e f u l l y  d e v i s e d  

schem e o f  t h e  s e l e c t i v e  sy s te m  w ould t o o  se ld o m  go awry t o  

j u s t i f y  r e v i e w  by t h e  C o u r t s ,  B e s i d e s ,  i n  t h o s e  n e g l i g i b l e  

num ber o f  c a s e s  i n  w h ic h  r e g i s t r a n t s  f e l t  t h a t  t h e i r  i n d u c 

t i o n  was t o o  h a s t y ,  o r  g r o u n d le s s ,  t h e i r  s u b m i t t a n c e  t o

72i b i d . ,  p , 138,

73h ,R, R ep , N o. 36 , 7 9 th L C o n g re s s ,  F i r s t  S e s s i o n  (1945), 
p p .  4 - 5 ,  Q uo ted  i n  I b i d , ,  p , 140 .

^^E step V. U nited S ta te s , p , l4 0 .
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i n d u c t i o n  would make them  a v a i l a b l e  w h i l e  t h e y  w e re  i n  th e  

a r m y ,n o t  w h i le  s e r v i n g  p r i s o n  t e r m s  f o r  d i s o b e d i e n c e ,  "Ac

c o r d i n g l y ,  C o n g re s s  l e g i s l a t e d  t o  d i s c o u r a g e  o b s t r u c t i o n  and 

d e l a y  th r o u g h  d i l a t o r y  c o u r t  p r o c e e d i n g s  t h a t  w ould  have b een  

i n e v i t a b l e  i f  j u d i c i a l  r e v ie w  o f  c l a s s i f i c a t i o n  had  been a f 

f o r d e d  d u r in g  t h e  w ar y e a r s . "7 5  The c l a r i t y  o f  t h e  la n g u a g e  

i n  t h e  A ct and t h e  a u t h o r i t y  o f  C o n g re s s  o v e r  s u c h  m a t t e r s  

w e re  c l e a r  e v id e n c e  t o  F r a n k f u r t e r  t h a t  more t h a n  e v e r  th e  

C o u r t  s h o u ld  h a v e  e x e r c i s e d  j u d i c i a l  r e s t r a i n t .  T h e se  con

s i d e r a t i o n s  s h o u ld  h a v e  b een  g iv e n  g r e a t e r  w e ig h t  by th e  C o u r t  

i n  view o f  t h e  p r e v a i l i n g  c o n d i t i o n s  w h ich  m o t i v a t e d  C ongress  

t o  p a s s  t h e  A c t .  To a l lo w  j u d i c i a l  r e v ie w  i n  t h i s  in s t a n c e  

w ould  " d i s r u p t  a w ho le  scheme o f  l e g i s l a t i o n  u n d e r  which m i l 

l i o n s  o f  o r d e r s  need  p ro m p tly  t o  be  made and p ro m p t ly  to  be 

r e s p e c t e d  and w ere  t h e r e f o r e  endowed w i t h  f i n a l i t y  when s a n c 

t i o n s  f o r  d i s o b e d i e n c e  a r e  s o u g h t . "76

A f t e r  s a y in g  a l l  t h i s .  F r a n k f u r t e r  q u i c k l y  g av e  h i s  r e a 

so n  f o r  c o n c u r r i n g  w i t h  t h e  m a j o r i t y .  E s t e p ,  h e  f e l t ,  was d e 

n i e d  t h e  r i g h t  t o  make p r o o f  o f  h i s  c l a im  t h a t  t h e  l o c a l  b o a rd  

f r u s t r a t e d  h i s  r i g h t  t o  h av e  h i s  c a s e  re v ie w e d  p r o p e r l y  b y  t h e  

a p p e a l  b o a r d .  He made i t  c l e a r  t h a t  E s t e p  had  a  d u ty  to  obey 

a n  o r d e r  o f  t h e  d r a f t  b o a rd  ev en  a f t e r  t h e  o r d e r  was no l o n g e r  

s u b j e c t  t o  r e v ie w  by t h e  S e l e c t i v e  S e r v i c e  s y s te m .  B u t i n

7 5 l b i d . ,  p p . l 4 0 - l 4 l .

7 6 i t i d . ,  p .  l4 2 .
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t h i s  c a s e ,  t h e  b o a rd  v i o l a t e d  t h e  A ct by d e n y in g  t h e  p e t i t i o n 

e r  t h e  r i g h t  t o  p ro v e  t h a t  h i s  a p p e a l  p r o c e s s  was u n d u ly  h i n d 

e r e d .  In  t h e  c a s e  o f  S m i th ,  F r a n k f u r t e r  f e l t  t h a t  t h e r e  was 

b a s i s  i n  t h e  p e t i t i o n e r ' s  c o n t e n t i o n  t h a t  he  was t r i e d  and 

c o n v i c t e d  f o r  f a i l i n g  t o  show up  f o r  i n d u c t i o n .  A l th o u g h  i n  

h i s  c a s e ,  he  was f o r c i b l y  i n d u c t e d ,  he  d id  p r e s e n t  h i m s e l f  a t  

t h e  i n d u c t i o n  c e n t e r  f o r  e x a m in a t io n .  To t h e  J u s t i c e ,  " t h e  

t r i a l  C o u r t ' s  c h a r g e  i s  a t  b e s t  a m b i g u o u s . T h u s  he f e l t  

t h a t  t h e  p e t i t i o n e r  " l a b o r e d  u n d e r  t h e  h a n d ic a p  o f  a t r i a l  

C o u r t ' s  am biguous c h a r g e  t o  t h e  j u r y Q u o t i n g  from  

B o l l e n b a c h  v .  U n i te d  S t a t e s , F r a n k f u r t e r  s a i d ,  " 'A  c o n 

v i c t i o n  o u g h t n o t  t o  r e s t  on an e q u i v o c a l  d i r e c t i o n  t o  t h e  

j u r y  on a b a s i c  i s s u e . on t h i s  g round  t h e  c o n v i c t i o n  was 

p r o p e r l y  r e v e r s e d ,  b u t  F r a n k f u r t e r  c l e a r l y  i n d i c a t e d  t h a t  he  

d i d  n o t  go a lo n g  w i t h  t h e  m a j o r i t y  r e a s o i i n g .

Mr. J u s t i c e  B u r t o n ,  w i th  Mr. C h ie f  J u s t i c e  S to n e  c o n 

c u r r i n g ,  r e c o rd e d  a s h o r t  d i s s e n t i n g  o p i n i o n .  T h e re  was no 

n e e d ,  s a i d  B u r to n ,  t o  e l a b o r a t e  on t h e  r e a s o n s  f o r  t h e i r  d i s 

s e n t ,  b e c a u s e  J u s t i c e  F r a n k f u r t e r  d id  t h a t  f o r  th em . They d id  

n o t  o f  c o u r s e  a g r e e  w i t h  F r a n k f u r t e r  t h a t  t h e  p e t i t i o n e r s  w ere  

f r u s t r a t e d  by t h e  b o a r d s  i n  t h e i r  a t t e m p t s  t o  show t h a t  t h e

77%bid. ,  p . 145.

T ^ S ib le y ,  C o n s c r i p t i o n  o f  C o n s c ie n c e , p .  427 .

79326 U .S .  607  ( 1 9 4 6 ) .

QQsstep V. U n i te d  S t a t e s ,  p .  145 .
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l o c a l  b o a rd  o r  t h e  t r i a l  c o u r t  had  e r r e d .  T h e i r  b a s i c  c o n t e n 

t i o n  was t h a t  r e g i s t r a n t s  c o u ld  s e e k  r e l i e f  o n ly  a f t e r  th e y  

obey t h e  o r d e r s  and s u b m it  t o  i n d u c t i o n .  Then t h e  p r o p e r  r e 

l i e f  w ould  b e  t h r o u g h  a w r i t  o f  h a b e a s  c o r p u s .

The c a s e  o f  G ib so n  v .  U n i te d  S t a t e s , a rg u e d  and d e c id e d  

t o g e t h e r  w i t h  Dodez v .  U n i te d  S t a t e s , w a s  t a k e n  on c e r t i o r a r i  

f ro m  t h e  C o u r t  o f  A p p e a l s ,  B o th  G ibson and D odez, J e h o v a h 's  W i t 

n e s s e s ,  w ere  aw are  o f  t h e  F a l b o  d i f f i c u l t y  and d id  e v e r y t h i n g  

t h e y  c o u ld  t o  be  s u r e  t h a t  t h e  a d m i n i s t r a t i v e  p r o c e s s  had 

b e e n  f u l f i l l e d  b e f o r e  m ak ing  t h e i r  move i n  t h e  j u d i c i a l  a r e n a .  

B o th  c a s e s  w ere i d e n t i c a l  i n  t h e  f o l l o w i n g  r e s p e c t s .  E a c h  was 

d e n ie d  t h e  m i n i s t e r i a l  c l a s s i f i c a t i o n ,  IV-D, i n s t e a d  was c l a s 

s i f i e d  a s  c o n s c i e n t i o u s  o b j e c t o r s ,  IV -E , They b o th  e x h a u s te d  

a d m i n i s t r a t i v e  a p p e a l s ,  and upon d o in g  s o ,  w ere  a s s ig n e d  t o  

w ork  o f  n a t i o n a l  im p o r ta n c e  i n  t h e i r  r e s p e c t i v e  cam ps. At t h i s  

s t a g e ,  t h e  two c a s e s  d i f f e r e d ,  Dodez r e f u s e d  t o  go t o  t h e  camp 

a s  o r d e r e d ,  G ib s o n ,  on t h e  o t h e r  h a n d ,  t h i n k i n g  t h a t  t h e  F a lb o  

d e c i s i o n  r e q u i r e d  him  t o  r e p o r t  f i r s t ,  i n  o r d e r  t o  e x h a u s t  t h e  

f i n a l  s t e p  o f  t h e  a d m i n i s t r a t i v e  p r o c e s s ,  w ent t o  camp, s ta y e d  

t h e r e  f i v e  d a y s ,  and t h e n  d e p a r t e d  w i t h o u t  l e a v e .

T h e se  c a s e s  w ere  n o t  o n ly  u n iq u e ,  b u t  somewhat c o m p l ic a te d

329 U .S .  338 ( 1 9 4 6 ) ,  F o r  a  b r i e f  d i s c u s s i o n  on t h e  
t r e a t m e n t  o f  C o n s c i e n t i o u s  O b j e c t o r s  u n d e r  t h e  A c t o f  1940, 
s e e  John  W, M asland  e t ,  a l , "T re a tm e n t  o f  t h e  C o n s c i e n t io u s  
O b j e c t o r  U nder t h e  S e l e c t i v e  S e r v i c e  A ct o f  1 9 4 0 , A .P .S .R .  
XXXVI, 4 (A u g u s t ,  194 2 ) ,  p p .  6 9 7 - 7 0 1 .
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b e c a u s e  one w en t t o o  f a r  i n  h i s  a t t e m p t  t o  e x h a u s t  t h e  a d m in i s 

t r a t i v e  p r o c e s s  w h i l e  t h e  o t h e r  d id  n o t  go f o r  e n o u g h ,  and y e t  

e a c h  was no more t h a n  one s t e p  a p a r t  f ro m  t h e  o t h e r .  As i t  

was s t a t e d  by Mr, J u s t i c e  R u t l e d g e ,  who gave t h e  m a j o r i t y  

o p in i o n :

C l e a r l y ,  on t h e  f a c t s  and t h e  i s s u e s ,  t h e  q u e s t i o n  
a s  t o  D odez , l i k e  t h a t  i n  F a l b o ' s  c a s e ,  i s  w h e th e r  
he w en t f a r  enough  t o  e x h a u s t  t h e  a d m i n i s t r a t i v e  
p r o c e s s ;  w h ic h  a s  t o  G ib so n  i t  i s  s a i d  t h a t  he  w en t 
t o o  f a r ,  t h a t  i s ,  beyond t h e  p o i n t  o f  c o m p le t in g  
t h a t  p r o c e s s ,  and t h a t  t h i s  c u t  o f f  t h e  r i g h t  o f  
d e f e n s e  c o n c e d e d ly  a v a i l a b l e  t o  h im  a t  t h a t  p o i n t .

T h e se  c a s e s  w ere f u r t h e r  c o m p l ic a te d  by t h e  c h a n g e  o f  

r e g u l a t i o n s  e f f e c t i v e  o n ly  a few  weeks a f t e r  F a l b o . One o f  t h e  

m a jo r  c h a n g e s  i n  r e g u l a t i o n s  r e q u i r e d  t h e  p h y s i c a l  e x a m in a t io n  

t o  be g iv e n  b e f o r e  t h e  r e g i s t r a n t  was o r d e re d  t o  r e p o r t  f o r  

i n d u c t i o n .  When Dodez was o r d e re d  t o  r e p o r t  t o  camp, t h i s  r e g 

u l a t i o n  was a p p l i c a b l e  so  t h a t  once  he  r e p o r t e d  t o  camp t h e r e  

was no p o s s i b i l i t y  o f  b e i n g  r e j e c t e d  t h e r e  on t h e  b a s i s  o f  a 

p h y s i c a l  e x a m i n a t i o n .  T oo , had Dodez r e p o r t e d  t o  camp, t h e n  

t r i e d  t o  make a  d e f e n s e ,  u n d e r  t h e  c o n t e n t i o n  o f  t h e  r e s p o n d e n t s  

i n  G ibson  h e  w ould h av e  gone  t o o  f a r .  The C o u r t  s a i d :

We h o ld  t h e r e f o r e ,  i n  a c c o r d a n c e  w i th  Dodez* 
v ie w ,  ,  . t h a t  h e  was n o t  r e q u i r e d  t o  r e p o r t  t o  
camp, u n d e r  t h e  r e g u l a t i o n s  e f f e c t i v e  when h i s  
o r d e r  t o  r e p o r t  became o p e r a t i v e ,  i n  o r d e r  t o  
c o m p le te  t h e  a d m i n i s t r a t i v e  p r o c e s s , °3

G ^ lb id , ,  p ,  3 4 3 .

8 3 i b i d , ,  p ,  3 5 0 .



295
F a l b o  was t h e r e f o r e  d i s t i n g u i s h e d  and d e c l a r e d  to  b e  n o t  

c o n t r o l l i n g  i n  t h e  c a s e  o f  D odez . He was t h e r e f o r e  n o t  r e 

q u i r e d  t o  r e p o r t  t o  camp i n  o r d e r  t o  c o m p le te  th e  a d m i n i s t r a 

t i v e  p r o c e s s  and was n o t  f o r e c l o s e d  f ro m  m ak in g  a d e f e n s e  t h a t  

h i s  c l a s s i f i c a t i o n  was i n v a l i d .

The G ibson  c a s e  p r e s e n t e d  a somewhat d i f f e r e n t  p ro b le m  

b e c a u s e  t h e r e ,  G ib so n  h ad  b e e n  " i n d u c t e d "  i n t o  s e r v i c e .  T h i s  

a c t i o n ,  t h e  Governm ent c o n te n d e d  was a n a lo g o u s  to  b e i n g  i n 

d u c te d  i n t o  t h e  a rm y . B e c a u se  he w en t beyond  th e  p o i n t  f rom  

w h ich  he  c o u ld  d e fe n d  a g a i n s t  t h e  c h a r g e  o f  d e s e r t i o n ,  G ib s o n ’ s 

o n ly  rem edy was th r o u g h  a  w r i t  o f  h a b e a s  c o r p u s .  The C o u r t  

a d m i t t e d  t h a t  " G ib s o n ’s  d e p a r t u r e  w i t h o u t  l e a v e  amounted t o  

d e s e r t i o n , "8 ^  and h i s  d e f e n s e  o f  w r o n g f u l  c l a s s i f i c a t i o n  would 

n o t  be  open u n d e r  t h e s e  c o n d t i o n s ;  b u t  on t h e  o t h e r  h a n d ,  t h e  

G o v e rn m en t’s  a n a lo g y  was weak:

.  , .n o  c a s e  h a s  r u l e d  t h a t  one who becom es s u b j e c t  
t o  t h e  ’ J u r i s d i c t i o n ’ o f  a  w ork camp u n d e r  S e l e c t i v e  
S e r v i c e  p r o c e d u r e  t h e r e b y  f o r f e i t s  h i s  r i g h t  t o  d e 
fe n d  a g a i n s t  a c h a r g e  o f  d e s e r t i o n  o r  o t h e r  b r e a c h  
o f  d u t y ,  on t h e  g ro u n d  t h a t  h i s  c l a s s i f i c a t i o n  was 
i n v a l i d . 85

The C o u r t  a rg u e d  t h a t  u n l i k e  t h e  o r d i n a r y  i n d u c t e e ,  t h e  

p e r s o n  c l a s s i f i e d  IV-E r e m a in s  a c i v i l i a n .  There  i s  i n  f a c t  

no s u b s t a n t i a l  ch an g e  i n  " j u r i s d i c t i o n "  a f t e r  he i s  i n d u c t e d

84 i b i d . ,  p .  3 5 3 .

8 5 i b i d . ,  p .  356 .
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i n t o  t h e  camp. The o r d e r s  came th r o u g h  t h e  same c i v i l  c h a n 

n e l s .  The p e r s o n  who s e r v e s  in  a  P u b l i c  S e r v i c e  Camp i s  n o t  

s u b j e c t  t o  m i l i t a r y  d i s c i p l i n e ,  and  he c a n n o t  b e  t r i e d  by 

c o u r t s  m a r t i a l .  On t h e  c o n t r a r y ,  t h e  S e l e c t i v e  S e r v i c e  A ct 

p r o v i d e s  f o r  c i v i l  p e n a l t i e s  im posed  by t h e  same p r o c e s s  a c 

c o rd e d  h im  b e f o r e  b e i n g  i n d u c t e d .  A c c o rd in g  t o  t h e  C o u r t ,  t h e  

G o v e rn m e n t 's  w hole  a n a lo g y  was fo u n d  w a n t in g  b e c a u s e ,  a p e r s o n  

who was i n d u c t e d  in  t h e  m i l i t a r y  s u f f e r e d  a f o r f e i t u r e  o f  c i v i l  

r i g h t s ,  w h e re a s  in  t h e  c a s e  o f  t h o s e  in  P u b l i c  S e r v i c e  Camps, 

t h e  same was n o t  t r u e .

To t h e  a rg u m en t t h a t  a h a b e a s  c o rp u s  d e f e n s e  was a v a i l 

a b l e  a s  t h e  p r o p e r  rem edy , R u t l e d g e  c o u n te r e d  by p o i n t i n g  o u t  

t h a t  n e i t h e r  t h e  camp d i r e c t o r  n o r  o t h e r  S e l e c t i v e  S e r v i c e  o f 

f i c i a l s  w ere  a u t h o r i z e d  t o  a r r e s t  o r  r e s t r a i n  t h o s e  who r e f u s e d  

t o  s t a y  i n  camp; t h e r e f o r e ,  i t  "w ould  make d o u b t f u l  t h e  a v a i l 

a b i l i t y  o f  r e l i e f  by way o f  h a b e a s  corpus."8 ^ The h a b e a s  c o r 

p u s  rem edy b e i n g  a t  b e s t  u n c e r t a i n ,  t h e  C o u r t  r e a s o n e d :

S h o u ld  i t  b e  fo u n d  u n a v a i l a b l e  and a t  t h e  same 
t im e  we s h o u ld  r u l e  t h a t  p e t i t i o n e r ' s  d e f e n s e  
c o u ld  n o t  b e  made in  t h e  c r i m i n a l  p r o c e e d i n g ,  
he  w ould  be  l e f t  e n t i r e l y  w i t h o u t  rem ed y , a  r e 
s u l t  c o n s i s t e n t  n e i t h e r  w i th  o u r  d e c i s i o n  i n  
t h e  c a s e s  o f  E s t e p  and S m i th ,  s u p r a , n o r  w i t h  
t h e  s t a t u t e  087

The G overnm ent and t h e  C o u r t  b o th  a g r e e d  t h a t  C o n g re s s

86 i b i d . ,  p . 360»

8 7 i b id .
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i n t e n d e d  some rem edy t o  be a v a i l a b l e .  T h e r e f o r e ,  s a id  R u t l e d g e ,  

"We know o f  no way by  w h ich  t h i s  can be a s s u r e d ,  i n  su c h  a c a s e  

a s  G i b s o n 's  o t h e r w i s e  th a n  by  p e r m i t t i n g  t h e  d e f e n s e  t o  b e  

r a i s e d  i n  t h e  c r i m i n a l  t r i a l , " ® ®

The G ib so n  c a s e  d i f f e r e d  f ro m  Dodez i n  one o t h e r  r e s 

p e c t ,  W hereas  Dodez was s u b j e c t  t o  t h e  r u l e  t h a t  a p h y s i c a l  

e x a m in a t io n  w ould be t a k e n  b e f o r e  r e p o r t i n g  t o  camp, t h e  r e g 

u l a t i o n  a p p l i c a b l e  t o  G ibson  p ro v id e d  f o r  a p h y s i c a l  e x a m in a 

t i o n  a t  t h e  camp. B u t  t h e  r e g u l a t i o n  r e q u i r e d  t h e  camp d i r e c t o r  

t o  a c c e p t  t h e  r e g i s t r a n t  i r r e s p e c t i v e  o f  t h e  d e t e r m i n a t i o n  made 

a s  t h e  r e s u l t  o f  t h e  e x a m in a t io n .  Thus G ibson  w ent a l l  t h e  

way t o  e x h a u s t  a d m i n i s t r a t i v e  p r o c e s s ,  b u t  by d o in g  s o ,  t h e r e  

was no way f o r  h im  t o  b e  r e j e c t e d  on t h e  b a s i s  o f t h e  p h y s i c a l  

e x a m i n a t i o n ,  and f u r t h e r m o r e ,  h e  was d e v o id  o f a v a l i d  d e f e n s e .

I n  b o t h  c a s e s  t h e  a p p e l l a n t s  p e t i t i o n e d  t h e  C o u r t  t o  

r e n d e r  a v e r d i c t  o f  a c q u i t t a l  on t h e  m e r i t s  o f  t h e  c a s e .  B u t 

t h e  C o u r t  r e f u s e d  t o  e x p r e s s  any o p i n i o n s  on t h e s e  i s s u e s  and 

rem anded  t h e  c a s e s  b a c k  t o  t h e  t r i a l  c o u r t s  f o r  new t r i a l s .

The d e c i s i o n  o f  t h e  Supreme C o u r t  was u n an im o u s .

S t i l l  a n o t h e r  c a s e  came b e f o r e  t h e  Supreme C o u r t  i n  

1947 w h ic h  was f u r t h e r  c o m p l ic a te d  b y  t h e  d e c i s i o n s  o f  F a lb o  

and e s p e c i a l l y  E s t e p , The c a s e  o f  S u n a l  v .  L a r g e , S u p e r i n t e n d 

e n t ,  F e d e r a l  P r i s o n  Camp, t o g e t h e r  w i th  A le x a n d e r ,  W arden , v .

G ® lb id ., p ,  3 6 1 .
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U n i te d  S t a t e s  e x .  r e l . K u l i c k o 9 was t a k e n  on w r i t  o f  c e r t i o r a r i  

f ro m  t h e  c i r c u i t  c o u r t  o f  a p p e a l s .

B o th  S u n a l  and K u l i c k ,  J e h o v a h 's  W i t n e s s e s ,  c la im e d  

e x e m p t io n  fro m  m i l i t a r y  d u ty  on t h e  g ro u n d  t h a t  t h e y  w ere  o r 

d a i n e d  m i n i s t e r s .  A f t e r  p r o p e r  p r o c e e d i n g s ,  t h e  l o c a l  b o a r d s  

d e n i e d  p e t i t i o n e r s '  c la im s  and c l a s s i f i e d  them  I - A .  The p e t i 

t i o n e r s  t h e n  e x h a u s te d  t h e  a d m i n i s t r a t i v e  p r o c e s s  i n  an a t t e m p t  

t o  e f f e c t  a ch an g e  in  t h e i r  s t a t u s .  T h e i r  c o n t e n t i o n s  w ere  d e 

n i e d  a l l  t h e  w ay , and f i n a l l y  i n  t h e  P a l l  o f  1944 , t h e y  w ere  

b o t h  o rd e re d  t o  r e p o r t  f o r  i n d u c t i o n .  E a c h  r e p o r t e d  b u t  r e f u s e d  

t o  be  i n d u c t e d ,  t h e r e u p o n  e a c h  was i n d i c t e d  and c o n v ic te d  o f  

v i o l a t i o n  o f  t h e  A c t .  B o th  w ere  s e n t e n c e d  t o  p r i s o n  f o r  a t e r m  

o f  y e a r s .  S u n a l  was s e n te n c e d  on M arch 2 2 ,  1 9 4 5 ,  and K u l i c k  

on May 7 ,  1 9 4 5 .

D u r in g  t h e  t r i a l  e a c h  o f  t h e  p e t i t i o n e r s  o f f e r e d  e v id e n c e  

t o  show t h a t  t h e i r  c l a s s i f i c a t i o n  was i n v a l i d .  The c o u r t s  r e 

f u s e d  t o  a d m it  t h e  e v id e n c e  on t h e  g ro u n d  t h a t  t h e  b o a r d ' s  d e 

c i s i o n s  w ere f i n a l  and n o t  open t o  a t t a c k  in  a c r i m i n a l  t r i a l .  

W h ile  t h e  p e t i t i o n e r s  w ere  s e r v i n g  t h e i r  p r i s o n  t e r m s ,  t h e  

C o u r t  d e c id e d  on t h e  E s t e p  case90  w h ich  made a v a i l a b l e  a d e 

f e n s e  t o  t h o s e  who c h a l l e n g e d  t h e  v a l i d i t y  o f  s e l e c t i v e  s e r v 

i c e  c l a s s i f i c a t i o n  a f t e r  a d m i n i s t r a t i v e  p r o c e s s  had been

8 9 3 3 2  U .S .  174 ( 1947) .  H e r e a f t e r  c i t e d  a s  S u n a l  v .  
L a rg e  and A le x a n d e r  v .  K u l i c k .

9 0 rh e  d a t e  o f  E s t e p  was F e b r u a r y  4 ,  1 9 4 6 ,  a l i t t l e  
l e s s  t h a n  a  y e a r  a f t e r  S u n a l  and K u l i c k .
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e x h a u s t e d .  The E s t e p  c a s e  made i t  " p l a i n ,  t h e r e f o r e ,  t h a t  t h e  

t r i a l  c o u r t s  e r r e d  in  deny ing  S u n a l  and K u l i c k  t h e  d e f e n s e  

w h ic h  t h e y  t e n d e r e d , "91

I m m e d ia te ly  a f t e r  th e  E s t e p  d e c i s i o n  was g i v e n ,  p e t i 

t i o n s  f o r  w r i t s  o f  h a b e a s  co rp u s  w ere  f i l e d  on b e h a l f  o f  S u n a l  

and K u l i c k ,  I n  e a c h  c a s e ,  th e  lo w e r  c o u r t s  h e l d  t h a t  h a b e a s  

c o r p u s  was an a v a i l a b l e  rem edy. In  t h e  S u n a l  c a s e  t h e  c i r c u i t  

c o u r t  o f  a p p e a l s  h e l d  t h a t  t h e r e  was a b a s i s  i n  f a c t  f o r  t h e  

c l a s s i f i c a t i o n  and a f f i r m e d  a judgm en t d i s c h a r g i n g  t h e  w r i t .

In  t h e  K u l i c k  c a s e  t h e  c i r c u i t  c o u r t  o f  a p p e a l s  r e v e r s e d  a 

d i s t r i c t  c o u r t  ju d g m en t h o ld in g  t h a t  t h e r e  was e v id e n c e  t o  s u p 

p o r t  t h e  c l a s s i f i c a t i o n .  S in c e  K u l i c k  was d e p r iv e d  o f  t h e  d e 

f e n s e  h e  s h o u ld  h av e  h a d ,  the  c i r c u i t  c o u r t  o f  a p p e a l s  o r d e re d  

h i s  d i s c h a r g e .

In  s p e a k in g  f o r  a s i x  t o  t h r e e  c o u r t .  J u s t i c e  D o u g la s  

p o i n t e d  o u t  f i r s t  o f  a l l ;  "The no rm a l and c u s to m a ry  method o f  

c o r r e c t i n g  e r r o r s  o f  t h e  t r i a l  i s  by a p p e a l , "92 The a p p e a l s  

c o u ld  h a v e  b een  t a k e n ,  f o r  t h e r e  w ere  no b a r r i e r s ,  b u t  t h e  

p e t i t i o n e r s  d id  n o t  do s o .  The c o n t e n t i o n  h o w e v e r ,  was t h a t  

t h e  f a i l u r e  t o  t a k e  a p p e a l s  was e x c u s a b le  b e c a u s e  t h e  lo w e r  

c o u r t s  had  c o n s i s t e n t l y  ru le d  t h a t  s e l e c t i v e  s e r v i c e  c l a s s i f i 

c a t i o n  c o u ld  n o t  b e  a t t a c k e d  i n  c r i m i n a l  t r i a l .

The p e t i t i o n e r s  a l s o  p o i n t e d  o u t  t h a t  t h e  Suprem e Couîrt

91s u n a l  v .  L a r g e , p ,  176 .

9 2 l b i d . ,  p ,1 7 7 .
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i n  A p r i l  o f  19^5» r e f u s e d  c e r t i o r a r i  i n  a s i m i l a r  c a s e ; and 

by t h e  t i m e  t h e  E s t e p  d e c i s i o n  was r e n d e r e d ,  t h e  t im e  f o r  a p 

p e a l  had  l a p s e d .  The c o r e  o f  t h e  a rg u m e n t  was " t h a t  s i n c e  t h e  

s t a t e  o f  t h e  law  made t h e  a p p e a l s  seem f u t i l e ,  i t  w ould  b e  

u n f a i r  t o  t h o s e  r e g i s t r a n t s  t o  c o n c lu d e  th em  by t h e i r  f a i l u r e  

t o  a p p e a l . " 9 ^  To t h i s  D o u g la s  a n s w e re d :

o f  c o u r s e ,  i f  S u n a l  and K u l i c k  had p u r s u e d  t h e  a p 
p e l l a t e  c o u r s e  and f a i l e d ,  t h e i r  c a s e s  would b e  
q u i t e  d i f f e r e n t .  B u t  s i n c e  t h e y  c h o se  n o t  t o  p u r 
s u e  t h e  rem edy w h ic h  t h e y  h a d ,  we do n o t  t h i n k  
t h e y  s h o u ld  now b e  a l lo w e d  t o  j u s t i f y  t h e i r  f a i l 
u r e  by  s a y in g  t h e y  deemed any a p p e a l  f u t i l e , 95

R e g a r d in g  t h e  w r i t  o f  h a b e a s  c o r p u s  a s  a rem edy f o r  c o n 

v i c t i o n s  o b t a i n e d  i n  f e d e r a l  c o u r t s ,  D o u g la s  s a i d ,  o th e r  th a n  

u n d e r  e x c e p t i o n a l  c i r c u m s t a n c e s ,  i t  " w i l l  n o t  be a l lo w e d  t o  do 

s e r v i c e  f o r  an  a p p e a l . "96  H ab eas  c o r p u s ,  h e  s a i d  was i n c r e a s 

i n g l y  d e n ie d  i n  c a s e s  w here e r r o r  was c o m m it te d ,  e s p e c i a l l y  

i f  " a p p e l l a t e  p r o c e d u r e  was a v a i l a b l e  f o r  c o r r e c t i o n  o f  t h e  

e r r o r . "97  H abeas  c o r p u s  was " so m etim es  g r a n t e d , "  he  s a i d .

9 3 rh e  r e f e r e n c e  h e r e ,  a c c o r d i n g  t o  D o u g la s  was to  R in k o  
V. U n i te d  S t a t e s ,  325 U .S .  o51 ( 1 9 ^ 5 ) .  C e r t i o r a r i  was a l s o  
d e n ie d  i n  F la k o w ic z  v .  U n i te d  S t a t e s , 325 U .S .  851 (1945) a t  
t h e  same t i m e .  T h e se  c a s e s ,  s a i d  D o u g la s ,  w ere  l i k e  F a lb o  i n  
t h a t  " t h e  a d m i n i s t r a t i v e  r e m e d ie s  had n o t  b e e n  e x h a u s te d , '  t h e r e  
b e i n g  an a d d i t i o n a l  e x a m in a t io n  w h ich  t h e  r e g i s t r a n t / s /  had 
n o t  t a k e n . "  I b i d . ,  p .  178 N. 4 .

94 i b i d .

95l b i d . ,  p .  181 ,

96i b i d . ,  p .  178 .

9 7 i b i d . ,  p .  1 7 9 .
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"w h ere  e r r o r  was f l a g r a n t  and t h e r e  was no o t h e r  remedy a v a i l 

a b l e  f o r  i t s  c o r r e c t i o n . "98

D o u g la s  c a r e f u l l y  r e a s o n e d  t h a t  a f t e r  a t r i a l  came t o  

an  end i t  was n o t  uncommon t h a t  a s h i f t  i n  law  o r  t h e  im p a c t  

o f  a new d e c i s i o n  gav e  new m eaning  t o  a c a s e .

I f  i n  s u c h  c i r c u m s t a n c e s  h a b e a s  c o r p u s  c o u ld  b e  
u s e d  t o  c o r r e c t  t h e  e r r o r ,  t h e  w r i t  would become 
a  d e la y e d  m o tio n  f o r  a  new t r i a l ,  renew ed  from  
t i m e  t o  t im e  a s  t h e  l e g a l  c l i m a t e  c h a n g e d ,99

I f  d e f e n d a n t s  can l a t e r  renew  an a t t a c k  by h a b e a s  c o rp u s  a f t e r  

a c c e p t i n g  a Judgm ent o f  c o n v i c t i o n ,  " l i t i g a t i o n  i n  t h e s e  

c r i m i n a l  c a s e s  w i l l  be  i n t e r m i n a b l e , "100 s a i d  D o u g la s .  B e c a u se  

" e v e r y  e r r o r  i s  p o t e n t i a l l y  r e v e r s i b l e  e r r o r . "101

The r e g i s t r a n t s  i n  t h e s e  c a s e s  had a v a i l a b l e  a m ethod 

t o  d e fe n d  t h e i r  r i g h t s ,  and t h e y  d id  n o t  u s e  i t ,  "And s i n c e  

we f i n d  no e x c e p t i o n a l  c i r c u m s t a n c e s  w h ich  e x c u se  t h e i r  f a i l 

u r e ,  h a b e a s  c o rp u s  may n o t  now be  u se d  a s  a s u b s t i t u t e , "102 

s a i d  t h e  C o u r t .  S u n a l  was t h u s  a f f i r m e d ,  and K u l i c k  r e v e r s e d ,  

a c c o r d i n g l y .  Mr. J u s t i c e  B u r to n  c o n c u r re d  i n  t h e  r e s u l t .

M r. J u s t i c e  F r a n k f u r t e r ' s  d i s s e n t  was more o f  a

98i b i d .
99i b i d . ,  p .  1 8 2 . 

lOOl b i d .

lOll b id .

^ 0 2 ib id . ,  p .  354 .
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d e s c r i p t i o n  o f  a " s lo p p y "  s y s te m  o f  law r a t h e r  t h a n  a r e c o r d  

o f  t h e  r e a s o n s  f o r  h i s  d i s s e n t .  S a id  t h e  J u s t i c e ,

I  t h i n k  i t  i s  f a i r  t o  s a y  t h a t  t h e  sc o p e  o f  h a b e a s  
c o rp u s  i n  t h e  f e d e r a l  c o u r t s  i s  an u n t i d y  a r e a  o f  
o u r  law  t h a t  c a l l s  f o r  much more s y s t e m a t i c  c o n s i d e 
r a t i o n  t h a n  i t  h a s  t h u s  f a r  r e c e i v e d , 103

He a d m i t t e d  c h a t  i t  was a w e l l - w o rn  fo rm u la  t h a t  h a b e a s  c o rp u s  

c a n n o t  be made a s u b s t i t u t e  f o r  an a p p e a l .  I t  was a v a i l a b l e  

h o w e v e r ,  in  c u t t i n g  " t h r o u g h  fo rm s  and g o in g  ' t o  t h e  v e ry  t i s s u e  

o f  t h e  s t r u c t u r e . ' "  In  t h e  i n s t a n t  c a s e ,  a p p a r e n t l y  t o  F r a n k 

f u r t e r ,  t h e  C o u r t  was n o t  aw are  o f  t h e  " t i s s u e  o f  t h e  s t r u c 

t u r e , d e t e r m in i n g  w h a t i s  t h e  " fo rm "  and w hat i s  t h e  

" t i s s u e "  t h e  C o u r t  i t s e l f  t h r o u g h  t h e  y e a r s  " g i v e s  d u b io u s  

and c o n fu s e d  a n s w e r s . "1^5  Then t h e  J u s t i c e  e l a b o r a t e d  on a l l  

o f  t h e  u n s y s t e m a t i c  and c o n fu s e d  a r e a s  w h e re in  t h e r e  a p p e a re d  

n o t  a t h r e a d  o f  any l e g a l  o r g a n i z a t i o n  on w hich  t h e  i n s t a n t  

d e c i s i o n  c o u ld  f i n d  r e a s o n a b l e  b a s i s .  As u s u a l ,  num erous c a s e s  

w ere  c i t e d  t o  s u p p o r t  h i s  s t a t e m e n t s  t h a t  t h e r e  e x i s t e d  much 

c o n f u s i o n .  F r a n k f u r t e r  s u g g e s t e d  t h a t  p e rh a p s  h a b e a s  c o rp u s  

s h o u ld  be l e f t  i n  an " u n s y s t e m a t i z e d  c o n d i t i o n "  i n  o r d e r  t h a t  

s u c h  f l e x i b i l i t y  c o u ld  be  u t i l i z e d  t o  f u r n i s h  "a s w i f t  and 

i m p e r a t i v e  r e m e d y ,"  t h e n ,  he  s a i d ,  " l  b e l i e v e  i t  i s  t r u e  of

103ibid. 
IQ̂ Ibid, 

lOSibid.
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b o t h  c a s e s  w hat Ju d g e  L e a rn e d  Hand s a i d  o f  t h e  K u l i c k  c a s e ,  

t h a t  t h e  w r i t  I s  n e c e s s a r y  ' t o  p r e v e n t  a  c o m p le te  m i s c a r r i a g e  

o f  j u s t i c e "106  F r a n k f u r t e r  t h u s  a g re e d  w i t h  t h e  c i r c u i t  

c o u r t s  o f  a p p e a l  in  d e c l a r i n g  t h a t  h a b e a s  c o r p u s  was a v a i l a b l e  

a s  a remedy u n d e r  t h e  e x i s t i n g  c o n d i t i o n s .

Mr, J u s t i c e  R u t l e d g e  a l s o  r e c o r d e d  a d i s s e n t i n g  o p in io n  

c o n c u r r i n g  s u b s t a n t i a l l y  w i t h  Mr, J u s t i c e  F r a n k f u r t e r ' s  o p i n 

i o n .  He m o d i f i e d  F r a n k f u r t e r ' s  " t e n t a t i v e l y  e x p r e s s e d  c o n 

c l u s i o n "  by m ak ing  i t  more d e f i n i t e .  The " g r e a t  w r i t  o f  h a b e a s  

c o r p u s , "  h e  s a i d ,  " s h o u ld  n o t  b e  c o n f in e d  by r i g i d i t i e s  

c h a r a c t e r i z i n g  o r d i n a r y  j u r i s d i c t i o n a l  d o c t r i n e s . "1 0 ?  R u t l e d g e  

t o o  made a s t r o n g  c a s e  f o r  m aking  h a b e a s  c o rp u s  a v a i l a b l e  in  

o r d e r  t o  p r e v e n t  m i s c a r r i a g e  o f  j u s t i c e .  In  t h i s  c o n n e c t i o n  

h e  f e l t  t h a t  t h e  w r i t  s h o u ld  be made a v a i l a b l e  w h en ev e r  t h e r e  

o c c u r r e d  a " m i s c a r r i a g e  o f  j u s t i c e  f o r  w h ich  no o t h e r  rem edy 

i s  PRESENTLY p o s s i b l e . "108 ^e  d i f f e r e d  g r e a t l y  w i t h  t h e  

C o u r t  i n  t h a t  t h e  m a j o r i t y  d id  n o t  c o n s i d e r  i t  i m p o r t a n t  t h a t  

t h e  p e t i t i o n e r s  had no PRESENT rem ed y . C o n fu s io n  h e  s a i d  t h e r e  

was in  q u a n t i t y ,  b u t  t h i s  was b e c a u s e  i f  t h e  w r i t  w ere  t o  be 

p in n e d  down t o  " s p e c i a l  a l l - i n c l u s i v e  c a t e g o r i e s , "  i t  w ould  

b e  d i l u t e d  and d e s t r o y e d . 109 H ere  t o o ,  was a p ro b le m  o f

lOGl b i d . ,  p .  1 8 7 . 

lOTl b i d . ,  p p .  187 - 1 8 8 . 

lOBl b i d . ,  p .  1 8 9 .

l Q 9 i b i d . ,  po 1 8 8 .
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b a l a n c e .

A d m ira b le  a s  may be  t h e  e f f o r t  to w a rd  s y s te m ,  
t h i s  l a s t  r e s o r t  f o r  human l i b e r t y  c a n n o t  y i e l d  
when t h e  c h o ic e  i s  b e tw e e n  t o l e r a t i n g  i t s  
w r o n g f u l  d e p r i v a t i o n  and m a i n t a i n i n g  t h e  system a- 
t i s t ' s  a r t . i l O

R u t le d g e  made acknow ledgm ent t o  t h e  o ld  r u l e  t h a t  t h e  

w r i t  o f  h a b e a s  c o rp u s  was n o t  a s u b s t i t u t e  f o r  a p p e a l ,  b u t  t h e  

r u l e  i t s e l f  i f  t a k e n  l i t e r a l l y  was c o n t r a d i c t o r y .  i s  t h u s

i n  c o n f l i c t  w i th  e v e r y  c a s e  w here  t h e  g ro u n d  upon w h ic h  t h e  

w r i t  h a s  b e e n  a l lo w e d  e i t h e r  was o r  m ig h t  have  b e e n  a s s e r t e d  on 

a p p e a l . “ i l l  R u t l e d g e  was w i l l i n g  t o  a c c e p t  th e  p e t i t i o n e r s '  

c o n d i t i o n  t h a t  F a lb o  and o t h e r  C o u r t  d e c i s i o n s  “ c u t  o f f  a l l  

r i g h t  t o  make su c h  d e f e n s e s  a s  S u n a l  and K u l ic k  t e n d e r e d . “ 112 

To h im  t h i s  was a good r e a s o n  f o r  m ak ing  a v a i l a b l e  h a b e a s  

c o r p u s  a s  a rem edy , o t h e r w i s e  i t  “ seem s t o  me t o  p r e s c r i b e  a 

s y s te m  o f  f o r f e i t u r e s  i n  t h e  l a s t  a r e a  w here  su ch  a  s y s te m  

s h o u ld  p r e v a i l . ”113

C o n c u r r in g  w i t h  t h e  d i s s e n t i n g  o p in io n s  o f  J u s t i c e s  

F r a n k f u r t e r  and R u t l e d g e ,  Mr. J u s t i c e  Murphy added t h a t  

" t o d a y ' s  d e c i s i o n  u n d u ly  n a r ro w s  t h e  p o i n t  a t  w h ich  due p r o 

c e s s  ^may b e  a c c o rd e d  t h o s e  a c c u s e d  o r  c o n v ic te d  o f  v i o l a t i n g

l l O j b i d . ,  p p .  18 8 - 1 8 9 . 

l l l l b i d . ,  p .  1 8 9 . 

l l ^ I b i d . ,  p .  1 9 1 .

1 1 3 i b i d . ,  p .  1 9 0 .
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t h e .  .  . A c t . "

The c o n v i c t i o n  o f  t h r e e  J e h o v a h 's  W i tn e s s e s ,  Cox, 

Thom pson, and R o is im ,  f o r  v i o l a t i o n  o f  t h e  S e l e c t i v e  T r a i n 

i n g  and S e r v i c e  A ct o f  1940 , b r o u g h t  b e f o r e  t h e  C o u r t  y e t  a n o 

t h e r  c a s e  i n v o l v i n g  t h e  r i g h t  o f  c o n s c i e n t i o u s  o b j e c t o r s  t o  

c h a l l e n g e  t h e  d e c i s i o n  o f  d r a f t  b o a r d s  i n  c r i m i n a l  p r o s e c u t i o n s ,  

The c a s e  o f  Cox v .  U n i te d  S t a t e s  was h e a r d  and d e c id e d  t o g e t h e r  

w i t h  Thompson v .  U n i t e d  S t a t e s , and Roisum  v . U n i te d  S t a t e s .

The Supreme C o u r t  g r a n t e d  c e r t i o r a r i  a f t e r  t h e  p e t i t i o n e r s '  

c o n v i c t i o n s  by a d i s t r i c t  c o u r t  w ere  u p h e ld  by t h e  c i r c u i t  

c o u r t  o f  a p p e a l s .  J u s t i c e  Reed d e l i v e r e d  t h e  m a j o r i t y  o p i n 

io n  c o n c u r r e d  i n  by  C h ie f  J u s t i c e  V in s o n ,  J u s t i c e s  J a c k s o n  and 

B u r t o n ,

Reed beg an  by g i v i n g  a b r i e f  b a c k g ro u n d  o f  e a c h  o f  t h e  

p e t i t i o n e r s .  Cox was r e g i s t e r e d  i n  O c to b e r  o f  1940 . At t h a t  

t im e  t h e  l o c a l  b o a rd  c l a s s i f i e d  h im  a s  4 - P ,  n o t  p h y s i c a l l y  f i t  

f o r  s e r v i c e .  On M arch o f  1 942 , h i s  c l a s s i f i c a t i o n  was changed  

t o  1-A . Ten days  l a t e r  Cox f i l e d  a r e q u e s t  f o r  r e c l a s s i f i c a 

t i o n  o f  IV-E ( c o n s c i e n t i o u s  o b j e c t o r ) ,  on t h e  g ro u n d  t h a t  he  

becam e a J e h o v a h 's  W i tn e s s  i n  J a n u a r y  o f  1942 . A f t e r  r e j e c t 

i n g  h i s  c l a i m ,  t h e  b o a r d  l a t e r  r e c o n s i d e r e d  and i n  J u n e  1942 , 

g r a n t e d  t h e  r e q u e s t .  Ten d a y s  l a t e r  he  r e q u e s t e d  t o t a l  exemp

t i o n  s t a t i n g  t h a t  he was a  m i n i s t e r  and e n t i t l e d  t o  a c l a s 

s i f i c a t i o n  o f  IV -D . The l o c a l  b o a rd  r e f u s e d  t o  comply w i t h

114332  U .S . 442 ( 1 94 7 ) .
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t h e  r e q u e s t ,  and t h e  b o a rd  o f  a p p e a l  s u s t a i n e d  t h e  d e c i s i o n .

Cox was t h e n  o r d e r e d  t o  r e p o r t  t o  camp on May l 8 ,  1 9 4 4 .  He 

r e p o r t e d  on May 26 and t h e n  l e f t  camp im m e d ia te ly  n e v e r  t o  r e 

t u r n .

A t t h e  t r i a l  C o x 's  s e l e c t i v e  s e r v i c e  f i l e  was u se d  a s  

e v i d e n c e .  The r e c o r d s  showed t h a t  he was " o r d a in e d "  by th e  

W a tc h to w e r  B i b l e  and T r a c t  S o c i e t y  and p e r fo rm e d  t h e  v a r i o u s  

d u t i e s  i n c l u d i n g  h o u s e  t o  hou se  v i s i t s  and c o n d u c t in g  " B ib le  

s t u d i e s . "  H is  " P i o n e e r  s e r v i c e "  e n a b le d  h im  t o  spend  150 h o u r s  

p e r  m onth  t o  m i n i s t e r i a l  d u t i e s  w i t h o u t  s e c u l a r  w o rk .  Cox was 

a t r u c k  d r i v e r  by o c c u p a t i o n .  The f i l e  showed no r e c o r d  of 

s e c u l a r  a c t i v i t i e s  o r  t h e  t im e  s p e n t  f o r  th e m . In  t h e  t r i a l  

C o u r t  a c t i n g  u n d e r  t h e  F a lb o  r u l e  t h e  t r i a l  ju d g e  d id  n o t  exam

i n e  t h e  f i l e  t o  d e te r m in e  w h e th e r  t h e  a c t i o n  of t h e  l o c a l  b o a rd  

w as a r b i t r a r y .  At t h a t  t i m e ,  F a lb o  was i n t e r p r e t e d  t o  mean 

no j u d i c i a l  r e v ie w  was a v a i l a b l e  u n d e r  t h e  c o n d i t i o n s .  I n  v iew  

o f  t h e  E s t e p  d e c i s i o n ,  t h e  C i r c u i t  C o u r t  o f  A p p e a ls  a c c o r d i n g l y  

re v ie w e d  t h e  f i l e s  and " fo u n d  t h a t  t h e  e v id e n c e  was " s u b s t a n 

t i a l l y  i n  s u p p o r t '  o f  t h e  c l a s s i f i c a t i o n  fou n d  by t h e  b o a r d . "115

P e t i t i o n e r  Thompson a l s o  r e g i s t e r e d  i n  O c to b e r  o f  1940.

He im m e d ia te ly  c la im e d  m i n i s t e r i a l  ex e m p tio n  a l t h o u g h  h i s  

s e c u l a r  o c c u p a t io n  was a s  a g r o c e r y  s t o r e  o p e r a t o r .  The l o c a l  

b o a r d  c l a s s i f i e d  h im  a s  a  c o n s c i e n t i o u s  o b j e c t o r ,  IV -E .

Thompson a p p e a le d  t o  t h e  b o a rd  o f  a p p e a l  s t a t i n g  t h a t  h e  was

H 5 i b i d . ,  p .  4 4 5 o
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a d u ly  o r d a in e d  m i n i s t e r ,  and p r e s e n t e d  r e c o r d s  and a f f i d a v i t s  

t o  t h a t  e f f e c t .  The e v id e n c e  i n d i c a t e d  t h a t  i n  tw e lv e  m onths 

h e  had d e v o te d  o v e r  500 h o u r s  o f  " f i e l d  s e r v i c e , "  and s p e n t  

t im e  c o n d u c t in g  s t u d i e s  i n  t h e  l o c a l  "Kingdom H a l l , "  He was 

a l s o  an  i n s t r u c t o r  i n  a " C o u rse  i n  T h e o c r a t i c  M i n i s t r y , "  In  

d i s t i n c t i o n  t o  t h e  o t h e r  tw r  p e t i t i o n e r s ,  "Thompson d id  n o t  

i n t r o d u c e  an o r d i n a t i o n  c e r t i f i c a t i o n  f ro m  n a t i o n a l  h e a d 

q u a r t e r s  s t a t i n g  t h a t  he  d e v o te d  h i s  e n t i r e  t im e  a s  a m i n i s 

t e r , T h e r e  was no e v id e n c e  t o  t h e  e f f e c t  t h a t  T hom pson 's  

a c t i v i t y  a s  a g r o c e r y  o p e r a t o r  had c h a n g e d .  The b o a rd  o f  a p 

p e a l  s u s t a i n e d  t h e  d e c i s i o n  o f  t h e  l o c a l  b o a r d ,  and he  was 

t h e n  o r d e r e d  by t h e  b o a rd  t o  r e p o r t  f o r  d u ty  on A p r i l  l 8 , 19 4 4 , 

He r e p o r t e d  and l e f t  im m e d ia te ly .

P e t i t i o n e r  Roisum r e g i s t e r e d  on t h e  same d a t e .  He t o o  

f i l e d  a q u e s t i o n n a i r e  s t a t i n g  t h a t  h e  was a d u ly  o rd a in e d  

m i n i s t e r  a s  o f  J u n e  1940 , T o g e th e r  w i t h  h i s  r e q u e s t  f o r  com

p l e t e  e x e m p tio n  an a f f i d a v i t  was s u b m i t t e d  by  h i s  f a t h e r  s t a t 

i n g  t h a t  he  was needed  t o  m a i n t a i n  t h e  f a t h e r ' s  f a rm .  H is  f i l e  

t o o  c o n t a i n e d  t h e  u s u a l  i n f o r m a t i o n  and c e r t i f i c a t i o n  s t a t i n g  

t h a t  he  was engaged  in  "Kingdom s e r v i c e , "  d e v o t i n g  h i s  e n t i r e  

t im e  t o  t h e  t a s k .  The l o c a l  b o a rd  c l a s s i f i e d  Roisum  a s  a  c o n 

s c i e n t i o u s  o b j e c t o r  t o  com bat s e r v i c e  ( l - A - 0 ) ,  Roisum  a p p e a l 

ed h i s  c a s e  t o  t h e  b o a rd  o f  a p p e a l  i n  J u n e  1 9 4 3 .  A lth o u g h  t h e  

a p p e a l  b o a rd  r e j e c t e d  t h e  p e t i t i o n e r ' s  a p p e a l  t o  be  t a k e n  t o

l l ^ I b i d , ,  p ,  446,
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t h e  P r e s i d e n t ,  i t  r e c l a s s i f i e d  h im  to  IV -E .  R oisum  was t h e n  

o r d e r e d  t o  r e p o r t  t o  camp. He r e f u s e d ,  and was a r r e s t e d  and 

i n d i c t e d .  "The t r i a l  C o u r t  d e c l a r e d  a  m i s t r i a l  on R o is u m 's  

u n d e r t a k i n g  t o  obey t h e  b o a r d ' s  o r d e r  and s e e k  r e l e a s e  on 

h a b e a s  c o r p u s . "117  Roisum f a i l e d  t o  co m p ly , b u t  r e p o r t e d  t o  

camp on May 2 3 ,  1 9 4 4 . He s t a y e d  i n  camp f i v e  d a y s ,  l e f t  on 

a weekend p a s s  and n e v e r  r e t u r n e d .

A l l  t h r e e  p e t i t i o n e r s  e x h a u s t e d  t h e i r  r e m e d ie s  i n  
t h e  s e l e c t i v e  s e r v i c e  p r o c e s s  and co m p lied  w i t h  t h e  
o r d e r  o f  t h e  l o c a l  b o a r d  d i r e c t i n g  th em  t o  r e p o r t  
t o  cam p.1 1 8

A t t h e  t r i a l s  t h e  p e t i t i o n e r s  r e q u e s t e d  t h e  C o u r t  t o  

c h a r g e  t h e  j u r y  t o  a q u i t  th em  b e c a u se  t h e  b o a r d ' s  o r d e r s  w ere  

i n v a l i d .  The t r i a l  ju d g e  d id  n o t  g r a n t  t h e s e  r e q u e s t s  and i n 

s t e a d  " i n s t r u c t e d  t h e  j u r i e s  t h a t  th e y  w e re  n o t  t o  c o n c e rn  

t h e m s e lv e s  w i th  t h e  v a l i d i t y  o f  t h e  c l a s s i f i c a t i o n  o r d e r s . "119 

P e t i t i o n e r s  w ere  c o n v i c t e d  and t h e  c i r c u i t  c o u r t  o f  a p p e a l ,  

a f f i r m e d  t h e i r  c o n v i c t i o n s  on a p p e a l .

I t  was t h e  o p in io n  o f  t h e  C o u rt  t h a t  t h e  p e t i t i o n e r s  

w ere  e n t i t l e d  t o  r a i s e  t h e  q u e s t i o n  o f  t h e  v a l i d i t y  o f  t h e i r  

c l a s s i f i c a t i o n  i n  t h e  p r o c e e d i n g s .  I n  o t h e r  w o rd s ,  i n  a 

c r i m i n a l  c a s e  o f  a b s e n c e  w i t h o u t  l e a v e ,  t h e  q u e s t i o n  o f  t h e

l l T i b i d . ,  p p . 4 4 7 -4 4 8 .

l l S l b i d . ,  p .  443.

1 1 9 ib id .
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v a l i d i t y  o f  S e l e c t i v e  s e r v i c e  c l a s s i f i c a t i o n  can be  r a i s e d  

a s  a  d e f e n s e .  R e ly in g  on G ib so n  v .  U n i te d  S t a t e s , s u p r a , t h e  

C o u r t  s a i d  h o w e v e r ,  t h e  s c o p e  o f  r e v ie w  was l i m i t e d .  The 

E s t e p  r u l e  made i t  c l e a r  t h a t  C o n g ress  ch o se  n o t  t o  g i v e  t h e  

c u s to m a ry  s c o p e  o f  j u d i c i a l  r e v ie w  i n  t h e  a d m i n i s t r a t i v e  a c 

t i o n  o f  l o c a l  s e l e c t i v e  s e r v i c e  b o a r d s .  T h i s  was w hat C o n g re s s  

m ean t  i n  m aking  b o a r d  d e c i s i o n s  " f i n a l , "  C o u r t s  d id  n o t  h av e  

t h e  pow er t o  w e ig h  ev id ;ence  t o  d e te r m in e  t h e  v a l i d i t y  o f  c l a s 

s i f i c a t i o n s ;  n o t  ev en  when t h e y  w ere  e r r o n e o u s , 1^0

Mr, J u s t i c e  Reed p o i n t e d  o u t  t h a t  t h e  S e l e c t i v e  T r a i n 

i n g  and S e r v i c e  A c t ,  ( S e c t io n  5) made s p e c i a l  p r o v i s i o n s  f o r  

" d u ly  o r d a in e d  m i n i s t e r s "  t o  b e  exem pt f ro m  s e r v i c e .  I n  o r d e r  

t h a t  t h e  l o c a l  b o a r d s  may b e  a id e d  in  t h e i r  d e t e r m i n a t i o n s ,  

t h e  A c t was amended on November 2 ,  1 942 , "w h ich  d e s c r i b e d  t h e  

t e s t s  t o  be  a p p l i e d  i n  d e t e r m in i n g  w h e th e r  J e h o v a h 's  W i t n e s s 

e s  w ere  e n t i t l e d  t o  e x e m p tio n  a s  m i n i s t e r s ,  r e g u l a r  o r  o r d a i n 

e d ,  "121  % 0  p r o v i s i o n  o f  t h e  A ct s p e c i f i e d  t h a t  J e h o v a h 's

W i tn e s s e s  who w ere  f u l l  t im e  w o rk e rs  and w ere  members o f  t h e  

B e t h e l  F a m i l y , 1^2 w ere  g e n e r a l l y  c l a s s i f i e d  a s  d u ly  o r d a in e d  

m i n i s t e r s  m ak ing  th e m  e l i g i b l e  f o r  c o m p le te  e x e m p t io n .  The A c t

l ^ ^ I b i d , ,  p ,  4 4 8 ,  S ee  a l s o  E s t e p  v .  U n i te d  S t a t e s , p ,  122. 

121i b i d , ,  p ,  460 .

1 2 2 B e th e l  Home i s  t h e  n a t i o n a l  h e a d q u a r t e r s  o f  t h e  J e 
h o v a h ' s  W i t n e s s e s ,  U nder a  communal s y s te m  t h e  f u l l  t im e  w o rk 
e r s  o f  t h e  S e c t  l i v e  and w ork  t o g e t h e r  i n  t h i s  u n iq u e  a r r a n g e 
m e n t ,  F o r  f u r t h e r  d e s c r i p t i o n  s e e  C h a p te r  I ,  e s p e c i a l l y  p p ,
19 - 2 0 ,
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a l s o  p r o v id e d  a l i s t  o f  B e t h e l  F a m ily  m em b ers .^  ^ The p e t i 

t i o n e r s '  names w ere  n o t  on t h e  l i s t .  A c c o r d i n g l y ,  t h e  b o a r d ' s  

a c t i o n  was d e te r m in e d  by t h e  f a c t s  o f  t h e  c a s e ,  and w h e th e r  

p e t i t i o n e r s  w ere  d u ly  o r d a in e d  m i n i s t e r s  e n t i t l e d  t o  f u l l  

e x e m p tio n  f ro m  s e r v i c e  was f o r  t h e  b o a rd  t o  d e c id e  — i t s  

d e c i s i o n  b e in g  f i n a l .

Our e x a m in a t io n  o f  t h e  f a c t s ,  a s  s t a t e d  h e r e i n  in  
e a c h  c a s e ,  c o n v in c e s  us t h a t  t h e  b o a rd  had a d e 
q u a t e  b a s i s  t o  deny t o  Cox, Thompson and Roisum 
c l a s s i f i c a t i o n  a s  m i n i s t e r s ,  r e g u l a r  o r  o r d a i n e d . 124

I f  t h e  d i s t r i c t  c o u r t  had com m itted  an e r r o r  i n  f a i l i n g  t o  

exam ine  t h e  f i l e s  o f  t h e  b o a rd  as  c o n te n d e d  by Cox and Thompson, 

Reed f e l t  t h a t  t h e  e r r o r  was c o r r e c t e d  by t h e  c o u r t  o f  a p p e a l s  

by t h a t  c o u r t ' s  e x a m in a t io n .  The p e t i t i o n e r s  a l s o  r e q u e s t e d  

t h e  c o u r t  t o  c h a r g e  t h e  J u ry  t o  d e te r m in e  " w h e th e r  t h e y  w ere  

m i n i s t e r s  o r  n o t  w i t h o u t  c o n s i d e r i n g  t h e  a c t i o n  o f  t h e  l o c a l  

b o a r d ." I25  To t h i s  t h e  C o u r t  a n s w e re d ,  "W hether  t h e r e  was 'n o  

b a s i s  in  f a c t '  f o r  t h e  c l a s s i f i c a t i o n  i s  n o t  a q u e s t i o n  t o  be

l ^ S u n l i k e  o t h e r  r e l i g i o u s  g r o u p s ,  t h e  d e t e r m i n a t i o n  o f  
t h e  s t a t u s  o f  J e h o v a h 's  W i tn e s s e s  h a s  b e e n  e x t r e m e ly  d i f f i c u l t .  
They c l a i m  n o t  t o  b e  p a c i f i s t s .  They  a r e  a l l  " s o l d i e r s "  and 
b e l o n g  t o  an a rm y . The enemy th e y  f i g h t  o f  c o u r s e  i s  S a t a n  
and h i s  b a n d .  A c c o rd in g  t o  t h e i r  own s t a t e m e n t  o f  b e l i e f s ,  t o  
s e r v e  i n  any n a t i o n a l  m i l i t a r y  p ro g ra m  w ould  c o n s t i t u t e  d e s e r 
t i o n  f ro m  t h e  army w hich  th e y  a r e  co m m itted  t o  s e r v e .  F o r  a 
s t a t e m e n t  o f  t h e i r  p r i n c i p l e s ,  s e e  S t a t e m e n t s  o f  R e l i g i o u s  Bod
i e s  on t h e  C o n s c i e n t i o u s  O b j e c t o r ,  N a t i o n a l  S^ervice B oard  F o r  
R e l ig T o u s  O b j e c t o r s .  (W ash in g to n  b . c . ,  1957), P P . 31-33.

124çox V. U n i te d  S t a t e s , p .  451.

1 2 5 i b id . ,  p .  4 5 2 .
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determined by th e  ju ry  on an independent co n s id e ra tio n  of the 

e v i d e n c e , ”126 Reed then r e fe r re d  t o  an a d m in is t ra t iv e  ru l in g ;

The concept of a ju ry  pass ing  independently  on 
an is s u e  p rev io u s ly  determined by an a d m in is t ra t iv e  
body or review ing th e  ac t io n  of an a d m in is t ra t iv e  
p r a c t ic e ;  th e  c o n s t i tu t io n a l  r i g h t  to  ju ry  t r i a l  
d( 
th f
does not inc lude  th e  r i g h t  to  have a ju ry  gass on 
the  v a l id i t y  of an a d m in is t ra t iv e  o r d e r . 1^7

The o rder  of a s e le c t iv e  s e rv ic e  board i s  review able 

"only i f  th e re  i s  no b a s is  in  f a c t  f o r  the  c l a s s i f i c a t i o n , ”128 

sa id  Reed, This of course meant t h a t  n e i th e r  the preponderance 

of evidence f o r  a new t r i a l ,  nor th e  assumption th a t  the  court 

or a ju ry  would reach  a d i f f e r e n t  v e rd ic t  upon examination of 

th e  evidence, was s u f f i c i e n t  cause f o r  review.

P erce iv in g  "no e r ro r  to  p e t i t i o n e r s '  p re ju d ic e  in the  

r e c o r d s , ”129 th e  Court affirm ed th e  judgment of the  lower 

c o u r ts ,  Mr, J u s t i c e  F ra n k fu r te r  concurred in the  r e s u l t ,

Mr, J u s t i c e  Douglas, w ith  B lack concurring , d is se n te d  on 

th e  ground th a t  the  in te n t  of Congress was to  make a l l  m in is te r s  

exempt from s e rv ic e .  He acknowledged agreement w ith  the  m ajor

i t y  on the  a d m in is t ra t iv e  r u l in g s ,  v i z . , judgments of lo c a l  

boards cannot be reversed  u n le ss  th e re  was no b a s is  in  f a c t

I26i b i d , ,  pp, 4 5 2 - 4 5 3 .

127%bid,, p . 4 5 3 , Reed’s argument here was based upon 
Yakus V, UnTEFd S t a t e s , 321 U.S. 4 l4  (1944),

128 l b i d ,

1 2 9 ib id , ,  p ,  4 5 5 .
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f o r  th e  c l a s s i f i c a t i o n ,  “But I do not a g re e ,"  sa id  Douglas, 

" th a t  th e  lo c a l  boards had adequate b a s is  to  deny p e t i t i o n e r s  

th e  c l a s s i f i c a t i o n  of m in i s te r s ."^^0 Douglas re fused  to  go 

along w ith  th e  m a jo ri ty  in  d i f f e r e n t i a t i n g  " re g u la r"  from 

"ordained" m in i s te r s .  This he f e l t  was to  d i f f e r e n t i a t e  min

i s t e r s  of th e  more orthodox f a i th s  from th e  l e s s  co n ven tiona l.  

I t  made no d i f fe re n c e  e i t h e r  th a t  th e  p e t i t i o n e r s  devoted f u l l  

tim e t o  m in i s t e r i a l  work or tha t they were engaged in  se c u la r  

a c t i v i t i e s  " i t  i s  not uncommon f o r  ordained m in is te r s  of more 

orthodox r e l ig io n s  to  work a f u l l  day in  s e c u la r  occupations, 

e s p e c ia l ly  in  r u r a l  communities."^31 To Douglas, unques tion 

ab ly , th e  s e le c t iv e  s e rv ic e  f i l e s  of th e  p e t i t i o n e r s  e s t a b l i s h 

ed t h e i r  s t a tu s  as m in i s te r s .  R efe rr in g  to  Murdock v. Penn

s y lv a n ia , su p ra , Douglas thought th a t  i f  th e  doo r- to -d o o r  

p r a c t ic e  of t h i s  m inority  s e c t  can be considered as a r e l i 

g ious p r a c t i c e  in  the  same manner as p reaching  and worshipping 

in  churches, then the  exemptions from m i l i ta ry  s e rv ic e  should 

apply eq u a lly  in  a l l  c a se s .

D ouglas 's  opinion seems to  be im portant in  t h i s  re sp e c t ,  

I f  the  Court had been d ea lin g  with purely  a d m in is t ra t iv e  mat

t e r s  in  a l l  the  cases th u s  f a r ,  f o r  the f i r s t  t im e , th e re  ap

peared a p lea  smacking of r e l ig io u s  freedom. There was a lso  

th e  element of equal p ro te c t io n  as w ell as a f e d e r a l  is su e

130i b i d .

1 3 1 ib id . ,  p p , 4 5 6 - 4 5 7 .
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although  the  argument was not based on i t .  The essence of the 

d is s e n t  was not over the  r ig h t  of review , but th e  d isc r im in a 

t io n  of a group whose b id  f o r  exemption from m il i ta ry  s e rv ic e  

was made d i f f i c u l t  by th e  f a c t  t h a t  t h e i r  r e l ig io u s  p r a c t i c e ,  

of n e c e s s i ty ,  o f ten  requ ired  s e c u la r  a c t i v i t y .

A d is s e n t in g  opinion in  which Mr, J u s t i c e  Rutledge con

c u rre d ,  was a ls o  r e g is te re d  by J u s t i c e  Murphy, The core of 

h i s  d is s e n t  hinged on th e  argument t h a t  s ince  th e se  were crim 

in a l  ca ses ,  th e re  should be s u b s t a n t i a l  evidence to  support 

d r a f t  board c l a s s i f i c a t i o n s  b e fo re  review i s  den ied . The 

" s ta k e s  are  to o  h ig h ,"  he s a id ,  " to  perm it an in app rec iab le  

amount of supp o rtin g  evidence to  sa n c tio n  a d r a f t  board c l a s 

s i f i c a t i o n , "132 The v a l id i ty  of th e  opinion "should be e s 

ta b l i s h e d  by something more f o r c e f u l  than a wisp of evidence 

o r  a sp e c u la t iv e  in f e r e n c e ,"133 Needless to  say , Murphy f e l t  

t h a t  " the  proof in  th e se  cases f a l l s  f a r  sh o r t  of J u s t i fy in g  

th e  conv ic tion  of th e  p e t i t i o n e r s . "^3^ Because the  consequences 

were much g rav er  in  cases where the  punishment was c r im in a l,  

u n lik e  ord inary  cases dea ling  w ith  a d m in is t ra t iv e  o rders ,

Murphy f e l t  t h a t  care should be taken  in  s e t t i n g  up "standards 

which would allow  th e  Judge to  do l i t t l e  more than  give

132l b i d , ,  p , 4 5 8 .

^^^I b i d ,

I S ^ i b i d ,
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au tom atic  approval t o  th e  d r a f t  b o a rd 's  a c t i o n . "135

F a v o r in g  t h e  d i s s e n t i n g  o p in io n  o f  D o u g la s ,  Mr. J u s t i c e  

Murphy t h o u g h t  t h e r e  was i n  t h i s  c a s e  undue d i s c r i m i n a t i o n .

The in te n t io n  of Congress he f e l t  was not " to  exempt from 

s t a tu to r y  d u t ie s  those  m in is te rs  who are  forced to  labo r a t  

s e c u la r  Jobs t o  earn  a l i v i n g . . . . "136 ^ny o th e r  view, he 

s a id :

. , .would a s c r ib e  to  Congress an in te n t io n  to  d i s 
c r im in a te  among r e l ig io u s  denominations and min
i s t e r s  on th e  b a s is  of w ealth  and n e c e ss i ty  f o r  
s e c u la r  work, an in te n t io n  t h a t  I  am unw illing  to  
im p u te .137

In  f u r th e r  accordance w ith  the  l in e  of argument advanced by 

h i s  d i s s e n t in g  co lleag u e , Murphy sa id  th a t  th e  a d m in is t ra t iv e  

a c t io n  in  th e  in s t a n t  case denied the  p e t i t i o n e r s  of having 

any "c o n sc ie n tio u s  or r e l ig io u s  sc ru p le s  a g a in s t  war, or th a t  

he i s  a m i n i s t e r . "138 in  a l l  th e  cases d ea lin g  w ith  conscien

t i o u s  o b je c t io n  thus  f a r ,  the  Court was concerned about making 

a v a i la b le  remedies in  order to  meet c e r ta in  c o n s t i tu t io n a l  r e 

quirem ents of review . But in  t h i s  case , both th e  d is s e n t in g  

op in ions were concerned over th e  d e n ia l  of th e  r ig h t  of an 

in d iv id u a l  to  o b je c t  f o r  "conscience ' sake ."

135i b i d . ,  p .  4 5 7 .

136 i b i d . ,  p .  4 5 9 .

137l b i d .

1 3 8 i b i d . ,  p .  458 .
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The n e x t  Suprem e C o u r t  c a s e  i n v o l v i n g  a J e h o v a h 's  W it

n e s s  and h i s  b a t t l e  f o r  e x e m p t io n  f ro m  m i l i t a r y  s e r v i c e  was 

D ic k in s o n  v .  U n i t e d  S t a t e s ^39 w h ic h  came s i x  y e a r s  a f t e r  Cox, 

U n l ik e  Cox and a l l  o f  t h e  p r e c e d i n g  c a s e s ,  t h e  D ic k in s o n  c a s e  

a r o s e  f ro m  a v i o l a t i o n  o f  and c o n v i c t i o n  u n d e r  t h e  U n i v e r s a l  

M i l i t a r y  T r a i n i n g  and S e r v i c e  A c t ,  As s t a t e d  by M r. J u s t i c e  

C l a r k  who d e l i v e r e d  t h e  m a j o r i t y  o p in io n  s u p p o r te d  by f i v e  

o t h e r  J u s t i c e s ,  t h e  m ain i s s u e  b e f o r e  t h e  C o u r t  was “w h e th e r  

t h e r e  was a  b a s i s  i n  f a c t  f o r  d e n y in g  D i c k i n s o n ' s  c l a im  t o  a 

m i n i s t e r i a l  e x e m p t io n  u n d e r  / t h e  A c t / , " 1 ^ 0

I n  19 4 8 , D ic k in s o n  c la im e d  IV-D on t h e  b a s i s  t h a t  he 

was a  " r e g u l a r "  b u t  n o t  an  o r d a in e d  m i n i s t e r , ^ 4 i  A t t h a t  t im e  

h e  was w o rk in g  40  h o u r s  a  w eek a s  a r a d i o  r e p a i r m a n .  The 

d o cu m en ts  s u b m i t t e d  t o  t h e  b o a r d  showed t h a t  he d e v o te d  an u n 

c e r t a i n  number o f  h o u r s  t o  " p r e a c h i n g "  t o  t h e  p u b l i c .  He was 

c l a s s i f i e d  a s  I -A  i n  J u l y  o f  1 9 5 0 .  The C o u r t  d id  n o t  q u e s t i o n  

t h e  v a l i d i t y  o f  t h i s  c l a s s i f i c a t i o n .

B e g in n in g  i n  1948 h o w e v e r ,  D ic k in s o n  f i l e d  a  r e q u e s t  

f o r  r e c l a s s i f i c a t i o n  on t h e  g ro u n d  t h a t  h i s  s t a t u s  o f  a c t i v i t y  

h ad  b een  c h a n g e d .  T h ro u g h  sw orn  t e s t i m o n y  and l e t t e r s  f ro m

139346 u ,S , 389 (1953).

I40 ib id . ,  p .  390,

l4 lT h e  U n iv e r s a l  M i l i t a r y  T r a in in g  and S e r v ic e  A c t ( fo rm 
e r l y  e n t i t l e d  " S e l e c t i v e  S e r v ic e  A ct o f  1948") t o  w h ich  D ic k 
in s o n  was s u b j e c t  d e s c r ib e d  t h e  a c t i v i t i e s  o f  th e  " d u ly  o r d a i n 
e d "  and " r e g u l a r "  m i n i s t e r .  S e e  T a b le  in  a p p e n d ix .



316
th e  Watchtower B ib le  and T ra c t  S o c ie ty ,  as w ell  as from h i s  

" s u p e rv is o r s ,"  Dickinson p resen ted  th e  fo llow ing  u n co n tro v e r

ted  f a c t s .

I n  t h e  S p r i n g  o f  1949, D ic k in s o n  v o l u n t a r i l y  l e f t  h i s  

4 0 - h o u r - a -w e e k  jo b  a s  a r a d i o  r e p a i r m a n  and j o i n e d  t h e  J e h o v a h 's  

W i t n e s s e s  t h r o u g h  b a p t i s m ,  a m ark  o f  o r d i n a t i o n  f o r  t h a t  f a i t h .  

He e n r o l l e d  i n  B i b l e  c l a s s e s  and becam e a " P i o n e e r "  m i n i s t e r ,  

p r e a c h i n g  f ro m  d o o r - t o - d o o r  and d e v o t i n g  a t  l e a s t  15O h o u r s  

p e r  m onth  t o  h i s  new d u t i e s .  In  J a n u a r y  19 5 0 , D ic k in s o n  became 

a "Company S e r v a n t "  ( p r e s i d i n g  m i n i s t e r ) ,  and moved t o  C o a l in g s  

C a l i f o r n i a ,  d e s i g n a t e d  as a  J e h o v a h 's  W i tn e s s e s  "Company" to w n . 

T h e r e ,  he  was t h e  p r e s i d i n g  m i n i s t e r  w o rk in g  a s  a m i s s i o n a r y  

and d e l i v e r i n g  se rm o n s  to  t h e  p u b l i c .  He a l s o  t a u g h t  B i b l e  

c l a s s e s  and i n s t r u c t e d  p r o s p e c t i v e  m i n i s t e r s  i n  t h e  "C om pany 's"  

T h e o c r a t i c  M i n i s t r y  S c h o o l .  He r e c e i v e d  no s a l a r y  f o r  h i s  

s e r v i c e s  and f o r  s u b s i s t e n c e ,  he  depen d ed  on p a r t  t im e  w ork  a s  

a r a d i o  r e p a i r m a n .  From  h i s  p a r t  t im e  w ork  h e  a v e ra g e d  a b o u t  

$ 3 5 .0 0  a m o n th . H is  m odest a p a r tm e n t  c o s t  h im  a b o u t  $ 1 6 .0 0  

p e r  m o n th ,  and t h r o u g h  i n v i t a t i o n s  t o  v a r i o u s  homes h e  was 

e n a b le d  t o  s u b s i s t .

"D espite t h i s  uncontroverted  evidence of marked change 

in  D ick in so n 's  a c t i v i t i e s ,  th e  lo c a l  board continued him in  

I-A"142 1 9 5 0 . This was what was a t  is su e  befo re  th e  C ourt,

sa id  C la rk . The appeal board affirm ed th e  lo c a l  board r u l in g .

l4 2 D jx k in so n  v .  U nited  S t a t e s ,  p .  393.



317
and Dickinson was ordered to  r e p o r t  f o r  induction  on Ju ly  l6 ,

1 9 5 1 . He rep o r ted  but re fused  to  be induc ted . He was then  

in d ic te d  and convicted by the  d i s t r i c t  court and th e  court of 

appea ls  upheld th e  lower court d e c is io n .  The Supreme Court 

g ran ted  c e r t i o r a r i ,

C lark  poin ted  out th a t  the  U niversa l M il i ta ry  T ra in ing  

and S erv ice  Act, l ik e  th e  c o n sc r ip t io n  Acts of 1917 and 1940, 

did not provide f o r  J u d ic ia l  review on c l a s s i f i c a t i o n s .  Local 

board o rders  were in each case " f i n a l , "  But he made re fe ren ce  

to  th e  E step  d ec is io n  and r e i t e r a t e d  th e  o f t- rep e a te d  ru le  

t h a t  review may be provided " i f  th e re  i s  no b as is  in  f a c t  fo r  

the  c l a s s i f i c a t i o n  which i t  / l o c a l  b o a rd /  gave th e  r e g i s t r a n t , "1^3 

Although a l l  members of various  re l ig io u s  f a i t h s  a re  not 

exempt from se rv ic e  on t h e i r  own b e l i e f  th a t  they are  m in i s te r s ,  

th e  Court reasoned t h a t :

On th e  o th e r  hand, a le g i t im a te  m in is te r  cannot 
be ,  f o r  the  purposes of the  Act, unfrocked simply 
because a l l  the  members of h i s  s e c t  base an 
exemption claim on the  dogma of i t s  f a i t h .  That 
would leave a congregation w ithout a c l e r i c , l44

The Court f e l t  t h a t  "Dickinson made out a case which meets the 

s ta tu to r y  c r i t e r i a , "1^5 And "s in ce  th e  m in i s te r i a l  exemption

i^S i b i d , ,  p , 3 9 4 , 

^^^ I b id . ,  pp. 3 9 4 - 3 9 5 . 

l ^ ^ I b i d , ,  p , 3 9 5 .



i s  a m a tte r  of l e g i s l a t i v e  g r a c e , was the  r e g i s t r a n t  

who bore " the  burden of c le a r ly  e s ta b l i s h in g  a r ig h t  t o  the  

exem ption."1^7

This d ec is io n  seems to  come to  t h i s :  t h a t  while 
a d r a f t  board c l a s s i f i c a t i o n  i s  ' f in a l*  and i s  not 
su b je c t  t o  o rd inary  review in  th e  c o u r ts ,  a measure 
of c o l l a t e r a l  review, e i t h e r  in  a habeas corpus ac 
t io n  or c r im in a l p rosecu tion  i s  p o ss ib le  in  the  
sense t h a t  th e  co u rts  w i l l  in q u ire  whether the  board 
had ' j u r i s d i c t i o n , ' l48

I t  was th e  opinion of the  Court th a t  the  lo c a l  b o a rd 's  

co n tin u a tio n  of th e  I-A c l a s s i f i c a t i o n ,  was conditioned by the  

p e t i t i o n e r ' s  s e c u la r  employment. Employing the  argument of the  

co rpu len t versus the  scanty  s im i la r  to  the  d is s e n t in g  opinions 

of Douglas and Murphy in Cox v. United S t a t e s , su p ra , C lark  

sa id :

A s ta tu to ry  ban on a l l  s e c u la r  work would mete out 
d r a f t  exemptions with an uneven hand, t o  the  de
tr im en t of those  who m in is te r  to  the poor and thus  
need some s e c u la r  work in  o rder  to  su rv iv e .  To 
hold t h a t  one who supports  h im se lf  by f iv e  hours of 
s e cu la r  work each week may thereby  lose  an exemption 
to  which he i s  otherw ise e n t i t l e d ,  would be to  
achieve a r e s u l t  th a t  Congress so w isely  av o id ed ,1^9

The remainder of th e  m a jo ri ty  opinion described  th e  ac 

t i v i t y  of lo c a l  boards , no ting  t h a t  they were not co u r ts  of

n 2i O
F e lim a n , A .P .S .R .,  XLIX, p .  8 5 .

l^ ^ D ic k in so n  v . U n ited  S t a t e s ,  p . 395.
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law th e re fo r e  not bound by t r a d i t i o n a l  r u le s  of ev idence , "They 

a re  given g re a t  leeway in  h ea ring  and con s id er in g  a v a r ie ty  of 

m a te r ia l  as e v id en ce ,"150 When f a c t s  are  d isp u ted , i t  was the  

b o a rd 's  r e s p o n s ib i l i t y  to  re so lv e  th e  c o n f l i c t .  Courts would 

not i n t e r f e r e ,  "However, the  Courts may p roperly  i n s i s t  t h a t  

th e r e  be some proof th a t  i s  com patible w ith  th e  r e g i s t r a n t ' s  

p roof of exemption , " 1 5 1  Local boards were given wide a u th o r i ty  

and were f r e e  to  engage in  a v a r ie ty  of in v e s t ig a t iv e  p r a c t i c e s .  

They could even c a l l  upon f e d e ra l  agencies to  aid them in  ob

ta in in g  f a c t s  and in fo rm atio n . Even t h e i r  erroneous c l a s s i f i 

c a t io n s  were not su b je c t  to  review .

But when the  con troverted  evidence supporting  a 
r e g i s t r a n t ' s  c laim  p la ces  him prima f a c ie  w ith in  
th e  s ta tu to r y  exemption, d ism is sa l  of the  claim 
s o le ly  on the  b a s is  of su sp ic ion  and sp e cu la tio n  
i s  bo th  con tra ry  to  th e  s p i r i t  of th e  Act and 
fo re ig n  to  our concepts of j u s t i c e . 152

The d ec is io n  of th e  lower co u r t  was th e re fo re  reversed  

by th e  Supreme Court.

Mr, J u s t ic e  Jackson, w ith  whom concurred J u s t i c e s  Burton 

and Minton, d issen ted  on the  ground t h a t  th e  Court here  was 

weighing evidence and determ ining f a c t u a l  ques tions  which i t  

had not the  power t o  do. I f  E step  e s ta b l i s h e d  any r u le ,  i t

150l b i d , ,  p , 3 9 6 .

^ ^ ^ E s te p  V, U n i te d  S t a t e s , p ,  1 2 2 ,

152D ick inson  v . U n ited  S t a t e s ,  p ,  397.
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fo rbade th e  co u rts  from reviewing such a case ,

Jackson po in ted  out t h a t  th e  p e t i t i o n e r  a t  the  time of 

h i s  r e g i s t r a t i o n  was only l8  y ea rs  o ld ,  and throughout the  

whole p rocess of l i t i g a t i o n ,  th e  reco rds  showed th a t  h is  ac tio n s  

and h is  youth " ra is e d  doubts as to  h i s  good f a i t h . "^53 i f  the  

board doubted or d isb e lie v ed  p e t i t i o n e r ' s  testim ony in  p a r t ,  

th e  record  i t s e l f  r a is e d  the  su sp ic io n s  and the  d ec is io n  of 

th e  board was not a l to g e th e r  g ro u n d le ss .  This a c t io n ,  thought 

Jackson, was not w ith in  the  scope of Court review . What the 

m a jo ri ty  was doing in  the in s t a n t  ca se ,  was to  re q u ire  th e  board 

to  b u ild  a s u b s t a n t i a l  "record of a f f i rm a t iv e  evidence th a t  he 

has m isrepresen ted  h is  c a s e , "^5^ sa id  Jackson, when th e re  was 

"noth ing  in  the  Act which re q u ire s  t h i s  r e s u l t . "155

Some s ix te e n  months a f t e r  D ickinson, the  Supreme Court 

g ran ted  c e r t i o r a r i  on fou r  cases l56  invo lv ing  Jehovah 's  W itness

es who refused  to  comply with s e l e c t iv e  se rv ic e  board o rders , 

and were convicted of v io la t in g  th e  U niversa l M il i ta ry  T ra in 

in g  and Serv ice  Act. Mr. J u s t i c e  C lark , who d e liv e red  the  

m a jo ri ty  opinion in  each case, exp la ined ; "Because of th e  wide

d iv e rg e n c ie s  in  th e  problems p re se n te d ,  we s h a l l  cons ider  the

153 ib id . ,  p .  398.

154-Ibid. ,  p .  399.

155l b i d .

156rhe f i r s t  of th e se  was Witmer v. United S ta te s  348 
U.S. 375. The o the r  th re e  are d iscussed  below.
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c a s e s  b e f o r e  u s  i n  s e p a r a t e  o p i n i o n s . ^ 2 '  The W itm er c a s e ,  t h e  

f i r s t  o f  t h e  s e r i e s ,  was q u i t e  s i m i l a r  i n  f a c t  t o  t h e  D i c k i n 

son  c a s e .  I n  W itm er , t h e  C o u r t  c l a r i f i e d  and a p p l i e d  t h e  

D ic k in s o n  r u l e .

I n  J a n u a r y  1951 W itm er f i l e d  h i s  c l a s s i f i c a t i o n  q u e s t i o n 

n a i r e  s t a t i n g  t h a t  he worked 40 h o u rs  p e r  week i n  a h a t  f a c t o r y .  

He r e q u e s t e d  a g r i c u l t u r a l  exem ption  c l a im in g  t h a t  he i n t e n d e d  

t o  i n c r e a s e  p r o d u c t io n  on h i s  f a t h e r ’s f a rm  i n  o r d e r  t o  " c o n 

t r i b u t e  a  s a t i s f a c t o r y  amount f o r  t h e  w ar  e f f o r t  and c i v i l i a n  

u s e ." 1 5 8  I n  t h e  o r i g i n a l  q u e s t i o n n a i r e  h e  e x p r e s s l y  d i s c l a im e d  

m i n i s t e r i a l  e x e m p t io n .  He d id  c la im  t o  b e  a c o n s c i e n t i o u s  o b 

j e c t o r  a l t h o u g h  h e  f a i l e d  t o  f i l l  i n  t h e  p r o p e r  f o rm s .

On F e b r u a r y  1951 , t h e  l o c a l  b o a rd  c l a s s i f i e d  W itm er I -A .  

E i g h t  d a y s  l a t e r  he w ro te  t h e  board  a d v i s i n g  th em  t h a t  he  i n 

te n d e d  t o  a p p e a l  t h e i r  a c t i o n  and r e q u e s t  a c l a s s i f i c a t i o n  o f  

a  m i n i s t e r .  D u r in g  t h e  e i g h t - d a y  p e r i o d ,  W itm er l e f t  h i s  jo b  

and s e c u r e d  an a f f i d a v i t  f ro m  a l o c a l  o f f i c e r  o f  t h e  J e h o v a h ’s 

W i tn e s s e s  s t a t i n g  t h a t  he  was engaged in  f u l l  t im e  " p r e a c h in g "  

a c t i v i t y .  At t h e  c o n c lu s io n  o f  th e  h e a r i n g  t h e  b o a rd  f e l t  

t h a t  h e  was n o t  e n t i t l e d  t o  a m i n i s t e r i a l  e x e m p t io n ,  b u t  a g re e d  

t o  s u b m it  t h e  c a s e  t o  t h e  a p p e a l  board  f o l l o w i n g  a p h y s i c a l  

e x a m i n a t i o n .

I n  a c c o r d a n c e  w i t h  t h e  A c t ,  t h e  a p p e a l  b o a rd  fo rw a rd e d

15?ibid ., p. 376 N. 1.
158ibid., p. 378.
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t h e  c a s e  t o  t h e  D e p a r tm e n t  o f  J u s t i c e .  The F . B . I .  r e p o r t  show

ed t h a t  t h e  r e g i s t r a n t  was " r e l i g i o u s "  and a t  t im e s  i n d i c a t e d  

p u b l i c l y  t h a t  g o in g  t o  w ar was " w ro n g ."  At t h e  h e a r i n g  c o n 

d u c te d  by t h e  J u s t i c e  D e p a r tm e n t ,  W itm er s a i d  t h a t  he  c o u ld  

n o t  en g ag e  i n  n o n c o m b a ta n t  s e r v i c e  b e c a u s e  " ' t h e  boy who m akes 

t h e  snow b a l l s  i s  j u s t  a s  r e s p o n s i b l e  a s  t h e  boy who th ro w s  

t h e m . '" 1 5 9  On t h e  b a s i s  o f  t h e  e n t i r e  r e c o r d ,  t h e  h e a r i n g  o f 

f i c e r  s u g g e s te d  a c o n s c i e n t i o u s  o b j e c t o r  c l a s s i f i c a t i o n .

The D e p a r tm e n t  o f  J u s t i c e ,  h o w e v e r ,  c o n c lu d e d  t h a t  
W i tm e r 's  i n c o n s i s t e n t  s t a t e m e n t s ,  t o g e t h e r  w i t h  h i s  
o f f e r  t o  c o n t r i b u t e  t o  t h e  w ar e f f o r t ,  p r e c lu d e d  
su c h  a c l a s s i f i c a t i o n  and recommended t o  t h e  a p p e a l  
b o a rd  t h a t  W i tm e r 's  c l a im  be  denied.l6 0

A f t e r  due c o n s i d e r a t i o n ,  t h e  b o a rd  r e t a i n e d  t h e  o r i g i n a l  

I -A  c l a s s i f i c a t i o n  and o r d e re d  t h e  r e g i s t r a n t  t o  r e p o r t  f o r  

i n d u c t i o n .  W itm er r e f u s e d ,  and was i n d i c t e d  and c o n v i c t e d .

C l a r k  r e i t e r a t e d  a w e l l - e s t a b l i s h e d  p r i n c i p l e ,  "T h e re  

i s  no d i r e c t  j u d i c i a l  r e v ie w  o f  t h e  a c t i o n s  o f  t h e  A p p ea l  

B o a r d s . "1^1  In  c o n s i d e r i n g  t h e  p r im a r y  q u e s t i o n  u n d e r  t h e  

n a r ro w  s c o p e  of r e v ie w  g iv e n  t o  t h e  C o u r t s ,  t h e  i s s u e  was w he

t h e r  t h e  f a c t s  i n  t h i s  c a s e  p e r m i t t e d  t h e  C o u r t  " t o  o v e r t u r n  

t h e  S e l e c t i v e  S e r v i c e  S y s t e m 's  r e f u s a l  t o  g r a n t  p e t i t i o n e r

159ibid., p .  380 . 

l60ibid.

iG l lb id . ,  p. 377.
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c o n s c i e n t i o u s  o b j e c t o r  s t a t u s , C l a r k  s a i d ,  " i t  i s  w e l l  

t o  rem em ber t h a t  i t  i s  n o t  f o r  t h e  C o u r t s  t o  s i t  a s  s u p e r  

d r a f t  b o a r d s T h e  c l a s s i f i c a t i o n  c o u ld  be  o v e r t u r n e d  

o n ly  i f  i t  had no b a s i s  in  f a c t ,  E s t e p  v .  U n i t e d  S t a t e s , and 

D ic k in s o n  v .  U n i te d  S t a t e s ,  s u p r a . I n  d i f f e r e n t i a t i n g  t h i s  

c a s e  f ro m  D i c k i n s o n ,  C l a r k  s a id  " t h e  o b j e c t i v e  f a c t s  on w hich  

D ic k in s o n  b a s e d  h i s  c l a im  a s  a f u l l - t i m e  m i n i s t e r  w ere  d i s 

p u t e d ,  , , " l 6 4  In  o t h e r  w o rd s ,  u n l i k e  D i c k i n s o n ,  W itm er f a i l 

ed t o  " d e m o n s t r a t e  h i s  s i n c e r i t y , "  Then C la r k  e x p r e s s e d  t h e  

c o r e  o f  t h e  p ro b le m  w h ich  t h e  C o u r t  had c a r e f u l l y  a v o id e d  f o r  

s o  l o n g .  O b j e c t i v e  f a c t s  a lo n e  do n o t  a lw a y s  s u f f i c e  " b e c a u s e  

t h e  u l t i m a t e  q u e s t i o n  in  c o n s c i e n t i o u s  o b j e c t o r  c a s e s  i s  t h e  

s i n c e r i t y  o f  t h e  r e g i s t r a n t  in  o b j e c t i n g ,  on r e l i g i o u s  g r o u n d s ,  

t o  p a r t i c i p a t i o n  i n  w ar i n  any f o r m . "^^5  %n D ic k in s o n  t h e  

r e g i s t r a n t  made o u t  h i s  p r im a  f a c i e  c a s e  on o b j e c t i v e  f a c t s  

a lo n e  w h ic h  w ere  deemed s u f f i c i e n t ,  b u t  i n  t h e  i n s t a n t  c a s e  

t h i s  was n o t  t r u e ,  " In  c o n s c i e n t i o u s  o b j e c t o r  c a s e s ,  t h e r e 

f o r e ,  any  f a c t  w h ic h  c a s t s  d o u b t  on t h e  v e r a c i t y  o f  t h e  r e g i s 

t r a n t  i s  r e l e v a n t ,

Some of the reasons for the Court to doubt the sincerity

l 62 l b i d , ,  p ,  3 8 0 . 

lG 3% bid .

iG ^ I b i d , ,  p ,  3 8 1 . 

l 6 5 i b i d ,

l ^ ^ I b i d , ,  p p ,  3 8 1 - 3 8 2 .
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o f  t h e  r e g i s t r a n t  w e re :  ( l )  h i s  s t a t e d  p u rp o s e  t o  c u l t i v a t e  

a la n d  w h ic h  f o r  23  y e a r s  had b e e n  l y i n g  i d l e  e x c e p t  f o r  a 

few  a c r e s  u s e d  f o r  f a m i l y  p u r p o s e s ;  (2 )  h i s  c l a im  t o  m i n i s 

t e r i a l  e x e m p tio n  a f t e r  b e i n g  d e n ie d  h i s  c l a im  t o  an a g r i 

c u l t u r a l  e x e m p t io n .  (3 )  h i s  i n t e n t i o n  o f  g ro w in g  c r o p s  t o  

h e l p  t h e  w ar  e f f o r t  a s  a g a i p s t  h i s  s t a t e m e n t  t h a t  " t h e  boy 

who m akes t h e  snow b a l l s  i s  j u s t  a s  r e s p o n s i b l e  a s  t h e  boy 

who th ro w s  th e m ."  T h i s  was n o t  m e re ly  a c a s e  o f  a r e g i s t r a n t  

c l a i m i n g  t h r e e  s e p a r a t e  e x e m p t io n s ,  " i t  g o es  t o  h i s  s i n c e r i t y  

and h o n e s ty  i n  c l a i m i n g  c o n s c i e n t i o u s  o b j e c t i o n ,  . , " ^ ^ 7  ^n 

d e n y in g  t h e  r e q u e s t  o f  t h e  r e g i s t r a n t ,  t h e  b o a rd  was t h e r e f o r e  

n o t  a c t i n g  m e re ly  on s u s p i c i o n  and s p e c u l a t i o n .  " I n  s h o r t ,  

t h e r e  was b a s i s  i n  f a c t  f o r  t h e  b o a r d ' s  d e c i s i o n . "1^8

A c c o rd in g  t o  t h e  i n s t a n t  d e c i s i o n ,  i n  c o n s c i e n t i o u s  

o b j e c t o r  c a s e s ,  t h e  C o u r t  w i l l  f i r s t  o f  a l l  r e c o g n i z e  " c o n 

s c i e n t i o u s  o b j e c t i o n  b a s e d  on r e l i g i o u s  g r o u n d s . "^^9  S e c o n d ly ,  

a l t h o u g h  t h e  d e t e r m i n a t i o n  o f  t h e  s i n c e r i t y  o f  a p e r s o n ' s  b e 

l i e f  i s  h i g h l y  s u b j e c t i v e ,  in a sm u ch  a s  t h i s  ju d g m en t can  b e s t  

b e  r e a c h e d  by o b j e c t i v e  e v i d e n c e ,  t h e  C o u r t  w i l l  p u t  g r e a t  

w e ig h t  on o b j e c t i v e  f a c t s  i n  d e t e r m i n i n g  a p e r s o n ' s  s i n c e r i t y .

iG f l b i d . ,  p .  3 8 3 .

l6 8 i b i d .
l^^E dw ard  A. F i t z p a t r i c k ,  U n i v e r s a l  M i l i t a r y  T r a i n i n g  

(New Y o rk :  McGraw H i l l  Book C o . ,  i y 4 b ) ,  p .  2 9 3 .  The a u t h o r  
d i s c u s s e s  o t h e r  t y p e s  o f  c o n s c i e n t i o u s  o b j e c t i o n ,  e . g . ,  p h i l 
o s o p h i c a l ,  h u m a n i t a r i a n ,  e c o n o m ic ,  e t c .  B u t s a y s  t h e  C o u r t  
w i l l  r e c o g n i z e  o n ly  t h a t  w h ich  i s  b a s e d  on r e l i g i o u s  g r o u n d s .
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The t e r m  " s i n c e r i t y "  was not a c r i t e r i o n  t o  d e te r m in e  " b a s i s  

i n  f a c t "  u n t i l  t h e  W itm er c a s e .  Thus c o n s c i e n t i o u s  o b j e c t o r  

c a s e s  to o k  on added  p ro b le m s  a l t h o u g h  g e n e r a l  c o n s t i t u t i o n a l  

r u l e s  became more d i s t i n g u i s h a b l e .

J u s t i c e s  B la c k  and D ouglas  d i s s e n t e d  w i t h o u t  r e c o r d i n g  

t h e i r  o p i n i o n s ,  and J u s t i c e  M in to n  c o n c u r re d  w i t h  t h e  r e s u l t  

o f  t h e  c a s e .

More th a n  any o t h e r  s i n g l e  c o n s c i e n t i o u s  o b j e c t o r  c a s e  

i n v o l v i n g  J e h o v a h 's  W i t n e s s e s ,  S i c u r e l l a  v .  U n i te d  S t a t e s , 

g e n e r a t e d  p u b l i c  r e s p o n s e .  T h i s  was one o f  t h e  f o u r  c a s e s  

h a n d le d  by t h e  C o u r t  a t  th e  same t im e  b u t  w ere  d e c id e d  i n  s e p 

a r a t e  o p i n i o n s .  The m ain  i s s u e  c e n t e r e d  on s t a t u t o r y  c o n 

s t r u c t i o n  a s  a p p l i c a b l e  t o  p e r s o n s  who o b j e c t  " t o  p a r t i c i p a 

t i o n  i n  w ar in  any f o r m , " ^ 7 1

S i c u r e l l a  was b o rn  of p a r e n t s  who w ere  members o f  J e 

h o v a h 's  W i tn e s s e s  and was h i m s e l f  a l i f e - l o n g  p r a c t i t i o n e r  o f  

t h e  f a i t h .  He was b a p t i z e d  a t  6, c o n s e c r a t e d  a t  15 , and o r 

d a in e d  when 17 . In  1948 he was c l a s s i f i e d  a s  a m i n i s t e r  a l 

th o u g h  he  worked 44 h o u r s  a week f o r  t h e  R a i lw a y  E x p r e s s  Com

p a n y ,  I n  1950 he  was r e c l a s s i f i e d  f o r  m i l i t a r y  s e r v i c e .  S h o r t 

l y  t h e r e a f t e r  he  f i l e d  c la im  a s  a c o n s c i e n t i o u s  o b j e c t o r .

I n  t h e  s p e c i a l  c la im  fo rm  he made c e r t a i n  s t a t e m e n t s  

w h ich  w ere t h e  m ain  c a u s e  f o r  t h e  r e f u s a l  o f  t h e  b o a rd  t o  g r a n t

17O 348 u,S, 385  ( 1 9 5 5 ) .

I 7 I 50 U ,S ,C ,  a p p .  ( 1952) e d , .  See  456 ( j ) .  S ee  T a b le  
3 i n  a p p e n d ix .
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h i s  r e q u e s t  f o r  a c l a s s i f i c a t i o n  a s  a  c o n s c i e n t i o u s  o b j e c t o r .

In answer to some of the questions contained in the question
naire, he made it known that he was not opposed to all wars.
He would f i g h t ,  h e  s a i d ,  i n  a  " t h e o c r a t i c  w a r , "  e s p e c i a l l y  t o  

p r e s e r v e  t h e  i n t e r e s t s  o f  G o d 's  Kingdom, and i f  n e c e s s a r y  f o r  

" o u r  f e l l o w  b r e t h r e n ,  s i s t e r s ,  and  o u r  p r o p e r t y  a g a i n s t  a t 

t a c k ,  "^ 7 2  Upon a d e n i a l  o f  h i s  c l a im  by t h e  l o c a l  b o a r d ,  

S i c u r e l l a  a p p e a le d  and h i s  r e c o r d s  w ere  s u b m i t t e d  t o  t h e  J u s 

t i c e  D e p a r tm e n t ,  A f t e r  t h e  i n v e s t i g a t i o n ,  t h e  h e a r i n g  o f f i c e r  

r e p o r t e d  t h a t  t h e  p e t i t i o n e r ' s  c l a i m  seemed t o  b e  s i n c e r e  and 

in  o r d e r .  A d m i t t in g  t h a t  t h e  r e p o r t  o f  t h e  h e a r i n g  o f f i c e r  

was f a v o r a b l e  t o  t h e  p e t i t i o n e r ,  t h e  J u s t i c e  D e p a r tm e n t  n e v e r 

t h e l e s s  recommended t h e  a p p e a l  b o a r d  t o  deny p e t i t i o n e r ' s  c l a i m  

on t h e  g ro u n d  t h a t ;

W h ile  t h e  r e g i s t r a n t  may be  s i n c e r e  i n  t h e  b e 
l i e f s  he  h a s  e x p r e s s e d ,  h e  h a s ,  h o w e v e r ,  f a i l e d  t o  
e s t a b l i s h  t h a t  h e  i s  OPPOSED TO WAR IN ANY FORM. ,
, ,He i s ,  t h e r e f o r e ,  n o t  e n t i t l e d  t o  e x e m p tio n  
w i t h i n  t h e  m ean ing  o f  t h e  A c t , 173

The board of appeal retained the I-A classification and ordered 
the registrant to report for induction. He refused, and he was 
convicted by the lower court *hose Judgment was affirmed by the 
circuit court of appeals. The Supreme Court granted certiorari.

The majority decision by Clark differentiated the instant

^72s i c u r e l l a  v .  U n i te d  S t a t e s , p .  3 8 7 .

1 7 3 i b i d . ,  p ,  3 8 8 , I t a l i c s  s u p p l i e d .



327
c a s e  f rom  W itm er i n  t h a t  t h e r e  was h e r e  no q u e s t i o n  o f  s i n 

c e r i t y .

The o n ly  q u e s t i o n  p r e s e n t e d  i n  t h i s  c a s e  i s  one o f  
law  — do t h e  b e l i e f s  w h ich  p e t i t i o n e r  s a y s  h e  h o l d s  
am ount t o  t h e  c o n s c i e n t i o u s  o p p o s i t i o n  t o  ' p a r t i c i 
p a t i o n  i n  w ar i n  any  fo rm ' demanded by C o n g re s s  a s  a 
p r e r e q u i s i t e  t o  t h e  c o n s c i e n t i o u s  o b j e c t o r  d e f e r 
m en t?  17^

C l a r k  n o te d  t h a t  t h r o u g h o u t  t h e  q u e s t i o n n a i r e  f i l l e d  o u t  by 

t h e  r e g i s t r a n t ,  he  i n d i c a t e d  t h a t  t h e  w ar i n  w h ic h  h e  w ould  - -  

and was — engaged  was a s p i r i t u a l  w a r .  H is  w eapons t o o  w ere 

s p i r i t u a l ,  and n o t  c a r n a l .  He c la im e d  t o  b e  in  t h e  Army o f  

J e s u s  C h r i s t ,  and t h a t  " t h e  w ar w eapons o f  t h e  s o l d i e r  o f  

J e s u s  C h r i s t  a r e  n o t  c a r n a l . "175 The s t a t e m e n t s  made by t h e  

p e t i t i o n e r  "on t h e i r  f a c e .  . .make i t  c l e a r  t h a t  p e t i t i o n e r ' s  

d e f e n s e  o f  'K ingdom I n t e r e s t s '  h a s  n e i t h e r  t h e  b a r k  n o r  t h e  

b i t e  o f  w ar a s  we u n f o r t u n a t e l y  know i t  to d a y ."^ 7 6  t h i s  

c o n n e c t i o n ,  t h e  C o u r t  s a i d  t h a t  t h e  w i l l i n g n e s s  o f  a p e r s o n  t o  

d e fe n d  h i m s e l f  when a t t a c k e d  was n o t  t h e  k in d  o f  a c t i v i t y  

C o n g re s s  had i n  mind when i t  p a s s e d  t h e  A c t .  S h o u ld  t h e  C o u r t  

g r a n t  t h a t  J e h o v a h 's  W i tn e s s e s  w ere  a n t i p a c i f i s t s  on t h e  b a s i s  

t h a t  t h e y  w ere  n o t  opposed  t o  a " t h e o c r a t i c  w a r , "  and became 

d i r e c t  p a r t i c i p a n t s  o f  s u c h ;

17^ I b id . , p .  388 .

175i b i d . ,  p .  389 .

1 7 6 i b i d . ,  p .  390 .
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. . .and granting that the Jehovah's Witnesses will 
fight at Armageddon, we do not feel this enough.
The test is not whether he is opposed to all war, 
but whether he is opposed, on religious grounds, 
to PARTICIPATION i n  war.177

C l e a r l y ,  t h e  C o u r t  was i n t e r p r e t i n g  t h e  law  a s  i t  f e l t  C o n g re ss  

had  in t e n d e d  a t  t h e  t im e  t h e  law was p a s s e d .  The e m p h a s is  was 

upon PARTICIPATION, r a t h e r  t h a n  WAR IN ANY FORM. I n  d e s c r i b 

in g  w h a t  t h e  C o u r t  f e l t  C o n g re s s  had i n t e n t i o n e d ,  C l a r k  s a i d ;

We b e l i e v e  t h a t  C o n g re s s  had  in  mind r e a l  s h o o t 
in g  w a rs  when i t  r e f e r r e d  t o  p a r t i c i p a t i o n  i n  w ar 
i n  any fo rm  — a c t u a l  m i l i t a r y  c o n f l i c t s  be tw een
n a t i o n s  o f  t h e  e a r t h  i n  o u r  t im e  - -  w a rs  w i th  bombs
and b u l l e t s ,  t a n k s ,  p l a n e s  and r o c k e t s . 178

The C o u r t  f u r t h e r  b e l i e v e d  t h a t  t h e  r e a s o n i n g  o f  t h e  Governm ent 

" i s  s o  f a r  removed f ro m  any p o s s i b l e  c o n g r e s s i o n a l  i n t e n t  t h a t

i t  i s  e r r o n e o u s  as  a m a t t e r  o f  l a w . "179

C l a r k  th o u g h t  t h a t  t h e  d e c i s i o n  o f  t h e  a p p e a l  b o a rd  was 

b a s e d  on t h e  reco m m en d a tio n  o f  t h e  J u s t i c e  D e p a r tm e n t  whose 

r e p o r t  was b a s e d  on t h e  p e t i t i o n e r ' s  w i l l i n g n e s s  t o  " f i g h t  

u n d e r  some c i r c u m s t a n c e s ,  namely i n  d e f e n s e  o f  h i s  m i n i s t r y .  

Kingdom I n t e r e s t s ,  and i n  d e f e n s e  o f  h i s  f e l l o w  b r e t h r e n . " l 8 0  

T h i s ,  t o  t h e  J u s t i c e ,  was an e r r o r  o f  law  w h ich  "m ust v i t i a t e  

t h e  e n t i r e  p r o c e e d i n g s  a t  l e a s t  w here  i t  i s  n o t  c l e a r  t h a t

177i b i d .

1 78 i b i d . ,  p .  3 9 1 .

1 7 9 i b i d .

i G O i b i d . ,  p .  3 9 2 .



329 iR ithe board re lie d  on some leg itim a te  ground. Pointing to

a l i s t  of lower court d ec is io n s , Mr. J u stic e  Clark declared:

Here, where i t  i s  im possible to  determine exactly  
on which grounds the Appeal Board decided, the 
in te g r ity  of the S e le c t iv e  S erv ice system demands, 
at le a s t ,  that the Government not recommend i l 
le g a l grounds, 1 8 2

The Court therefore reversed the d ec ision  of the lower court.

In doing so, the Court said  that "the draft law concerns only 

here-and-now shooting w a r s , "133 and did not include those who 

f ig h t  in wars by command of God.

Mr. J u stice  Reed d issented  on the b a sis  that S ic u r e lla 's  

contention did not meet the sta tu tory  t e s t .  Theocratic wars, 

such as those commanded by God to  the I s r a e l i t e s ,  were "blood 

and f le s h  w a r s . "184 Reed a lso  noted that although the number 

of people excused from combat was a c tu a lly  small and th e re 

fore unimportant to  the country's m ilita ry  strength , i t  was 

unfair to  other American c it iz e n s  without such scruples against 

war who must be exposed to  danger w hile a few continue to  work 

without being so exposed.

iG l l b i d . 

l8 2 i b i d .
l8 3 ”jehovah's W itnesses Win again in Supreme Court," 

C hristian  Century LXXII, No. 13 (March 30 , 1 9 5 5 )  ̂ P» 1 2 .
This a r t ic le  praised the d ecision  and said that the Supreme 
Court "showed common sense" in the S ic u r e lla  opinion.

l 8 4 S i c u r e l l a  v . U n ited  S t a t e s ,  p .  393.
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Mr. J u stice  Minton d issented  on two grounds. His f i r s t  

argument was b a s ica lly  the same as J u stice  Reed's. Because 

the p e tit io n e r  was not opposed to  "participation  in war in  

any form," he fa ile d  to  meet the congressional t e s t .  Minton 

f e l t  th at the p e t it io n e r 's  w illin g n ess to  defend h im self and 

Kingdom In terests  was proof that he came within the scope of 

the A ct. The second ground on which Minton based h is  d issen t  

was the Estep ru le .

I t  is  not our province to  su b stitu te  our judgment 
of the fa c ts  fo r  th at of the Board or to  correct 
the Board's errors of law unless they are so  
wanton, arbitrary and capricious as to  destroy 
the ju r isd ic tio n  of the Board.185

Where there was an honest m istake, the Courts could not in 

t e r fe r e ,  and to Minton, i f  the board had been mistaken in 

th is  case in accepting the J u stice  Department's recommendation, 

i t  was an honest m istake over which the Court had no review .

As a matter of d iffe r e n tia t io n  from the WIitmer case , in 

S ic u r e lla  case:

The Court held that exemption should have been 
granted even though the draftee said he might 
use force in s e lf -d e fe n se  and in defense of the 
in te r e s ts  of the W itnesses of Jehovah. But a 
d iffe r e n t  conclusion was reached in the Witmer 
case because the draft board had before i t  fa c ts  
s u ff ic ie n t  to  ju s t ify  i t s  conclusion that the  
reg istra n t was not sin cere in h is  claim  to be 
c la s s if ie d  as a con scien tious o b j e c t o r . l86

l85lb id .

l86osmond K. Faenkel, The Supreme Court and C iv il
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The th ird  of the four cases of con scien tiou s objection  

involv ing  the W itnesses was Simmons v. United S ta te s . 1^7 The 

p e tit io n e r , Simmons, reg istered  in  1948 while he was employed 

as a chauffeur at the Great Lakes Naval Training Center. At 

that time he was c la s s if ie d  I-A and did not oppose the c la s s 

i f ic a t io n .  In 1 9 4 9  he married and was given a dependency de

ferment in June 1951. Within a week a fte r  h is  resto ra tio n  to

I-A , he f i le d  conscien tious objector forms.

The forms f i le d  by the p e t it io n e r  revealed that he be

came a member of the Jehovah’s W itnesses in  1949. He then 

conducted B ib le study courses and by December of 1950 he be

came an unordained m in ister , and an ordained m in ister  in  

October 1951.1^8 He appeared before the board and requested  

m in is te r ia l exemption rather than an exemption as a conscien

tio u s  ob jector. His request was denied and h is  c la s s if ic a t io n  

of I-A was reta in ed . On appeal, the appeal board found against 

him, and referred the case to  the Department of J u s t ic e .

A fter an in v estig a tio n  by the F .B .I . , the p e t it io n e r  

was n o tif ied  to  appear before a hearing. The Court noted that

no copy of th is  n otice  appeared in  the f i l e s .  The regular

forms sent to  reg istra n ts  during the period in question stated  

th at "the hearing o f f ic e r  would advise the reg is tra n t as to

L ib ertie s  (New York: Oceana P ub lications I n c .,  1 9 6 O), p . 6 9 . 

- 8 7 3 4 8  U.S. 397 ( 1 9 5 5 ) .

l88According to  the p ra ctic es  o f the Jehovah’s W itness
e s ,  there are m in is te r ia l gradations.
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the general nature and character of adverse evidence of the 

F .B .I .  report"-&9 i f  the reg istra n t would request such informa

t io n .  The reg is tra n t made th is  request at the hearing, but 

there was no evidence that he made the request prior to  the 

h earing . The case came to  the Supreme Court on c e r t io r a r i  

a fte r  the c ir c u it  court of appeals affirmed the judgment of 

a lower court su sta in ing  the board action  to  compel the p e t i 

t io n e r  to  report fo r  duty.

Mr. J u stice  Clark referred to  United S ta tes  v, Nugent^90 

as the co n tro llin g  case in  th is  in sta n ce . The s p e c if ic  

reference in Nugent was the requirement placed upon the J u stice  

Department to  supply the reg istra n t "with a f a ir  resume of 

any adverse evidence in the in v e s t ig a to r 's  r e p o r t . I f  

th ere fo re , "the balance struck in Nugent i s  to  be preserved,"  

said  Clark, "the reg istra n t must receive the f a ir  summary to '  

which he i s  e n t i t l e d ."192

In requiring the Department to  supply the reg istra n t  

w ith a resume of any adverse evidence, the Court recognized  

th a t th is  "did not e n ta il  d isc lo su re  of secret r e p o r ts ,"193 

but there must be some means afforded the reg istra n t to  d isp e l

l8 9 ib id . ,  p . 399.

1 9 O3 4 6  U .S .  I  (1953).

191ib id . ,  p . 6 .

1 9 2sinmions v. United States, p. 4 0 3 .
193lb id .
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the charges. The Court described a fa ir  resume as one "which 

w i l l  permit the reg istra n t to  defend against the adverse 

evidence — to  exp la in , rebut i t ,  or otherw ise detract from 

i t s  damaging fo r ce .

While the question of s in c e r ity  was not an issu e in  

th is  case, the d ecision  of the board was conditioned by the 

character of the p e t it io n e r . P o lice  records revealed that he 

was booked and ja iled  for  beating h is  w ife in 1950» The f i l e s  

a lso  showed that the p o lice  were ca lled  sev era l times to  s e t 

t l e  "hot arguments," and as la te  as January 1 9 5 2 ,  h is w ife  

made claims that the reg istra n t was a b u s i v e . 195 certa in  in 

formants t e s t i f ie d  to  the p e t it io n e r 's  character and revealed  

th at prior to  becoming " re lig io u s ,"  he spent most of h is  time 

around pool h a lls  and was often  engaged in gambling and drink

in g . Although the statem ents provided by the informants d is 

closed  that "the p e t it io n e r  had changed h is  ways and now 

seemed s in c e r e ,,  , .th e d isc lo su re  of p e t it io n e r 's  gambling 

and drinking a c t iv i t ie s  was cer ta in ly  a d v e r s e . "196 The hear

ing o f f ic e r  h im self admitted that the re g is tra n t impressed 

him as being sin cere but because h is  r e lig io u s  a c t iv i t ie s  

coincided w ith pressure from the Draft Board, he recommended

19^ I b id . ,  p .  403 .

195rhe domestic a f fa ir s  of the re g is tra n t were noted 
by the Court rather ex ten siv e ly  in  the fo o tn o tes  of the case, 
Ib id . ,  p p .  4 0 0 -4 0 3 .  Nn. 2 - 3 .

19G% bid., p .  402 N. 3 .
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a I-A c la s s i f ic a t io n .

In addition to  the fa c t  that h is  r e lig io u s  a c t iv i 
t i e s  coincide w ith pressing induction p o s s ib i l i t i e s ,  
re g is tr a n t's  absorption and s in c e r ity  as to  h is  
newly found r e lig io n  i s  rendered more questionable  
by h is  abusiveness and the exercise  of physica l 
violence towards h is  w if e ,197

In considering the more important is su e s  of the ca se , 

the Court f e l t  that the Government's contention that the p e t i 

tio n er  was given proper n otice  through the hearing o f f ic e r  did 

not "convey c lea r ly  to  the layman the idea that he must make 

a request for the resume prior to the hearing or forever waive 

h is  r ig h ts in th is  r e s p e c t ."198 That the p e tit io n e r  "never 

received a fa ir  resume gleaned by the F .B .I . seems hardly 

arguable,"199 said the Court.

The c o n stitu tio n a l issu e  was over the contention of the 

p e tit io n e r  that the Department of J u stice  deprived him of a 

proper hearing as prescribed in Section  6 ( j )  of the U niversal 

M ilitary  Training and Service Act, by a fa ilu r e  to  furnish  

him with a fa ir  resume of a l l  adverse information in the F .B .I ,  

report. Under the conditions examined, the Court noted that  

the p e titio n e r  was denied a proper hearing, and therefore re 

versed the lower court judgment.

1 9 7 l b i d . ,  N. 2 .

198 i b i d . ,  p . 4 04 .

1 9 9 lb id .
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The C o u r t  f u r t h e r  a rg u e d  t h a t  u n l i k e  o t h e r  " f a i r  h e a r 

i n g "  c a s e s  a r i s i n g  u n d e r  due p r o c e s s  c o n s i d e r a t i o n s ,  " T h is  i s  

n o t  an i n c i d e n t a l  i n f r i n g e m e n t  o f  t e c h n i c a l  r i g h t s . "200  He 

w as d e p r iv e d  o f  a f u n d a m e n ta l  r i g h t  and t h e r e f o r e ,  "n eed  n o t  

s p e c i f y  t h e  p r e c i s e  m a n n e r ,  , .and  how su c h  u s e  would h av e  a i d 

ed h i s  c a u s e ,  . . i n  o r d e r  t o  co m p la in  o f  t h e  d e p r i v a t i o n .

From an overall point of view, the hearing itself was "lacking
i n  b a s i c  f a i r n e s s . "202

Justices Black and Douglas Joined the opinion on the 

basis of their dissent in Nugent v. United States, supra.
J u s t i c e s  Reed and M in ton  d i s s e n t e d .  The fo rm e r  d i s s e n t 

ed on t h e  g ro u n d  t h a t  no summary was n e c e s s a r y  s i n c e  none was 

r e q u e s t e d ;  t h e  l a t t e r  d i s s e n t e d  on t h e  b a s i s  o f  h i s  d i s s e n t  i n  

S i c u r e l l a .  T h e re  was h e r e  no a r b i t r a r y  o r  c a p r i c i o u s  a c t i o n  

by  t h e  b o a rd  and t h e  Judgm ent o f  t h e  b o a rd  s h o u ld  be  p e r m i t t e d  

"e v e n  i f  e r r o n e o u s , "203 s a i d  J u s t i c e  M in to n .

The last of the four subject cases, Gonzales v. United 
States^O^ came before the Supreme Court under the same general

200i b i d . ,  p .  406 .

201ib id .

2 0 2 i b i d . ,  p .  397 . T h i s  d o c t r i n e  i s  u n u s u a l  i n  t h e  l i g h t  
o f  p r e v i o u s  d e c i s i o n s . I f  " b a s i c  f a i r n e s s "  i s  a  c r i t e r i o n  t o  
r e v i e w  c a s e s ,  t h e  d o o r  i s  open f o r  a l l  s o r t s  o f  a t t a c k .  " B a s ic  
f a i r n e s s "  i s  o b v io u s ly  q u i t e  d i f f e r e n t  f ro m  " b a s i s  i n  f a c t . "

2 0 3 i b i d . ,  p .  4 0 6 .

20^348 U .S . 407 (1 9 5 5 ) .

«
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c o n d i t i o n s  a s  t h e  o t h e r s .

The p e t i t i o n e r ,  G o n z a le s ,  was b o rn  in  1931 i n  San 

A n t o n i o ,  T e x a s ,  o f  Roman C a t h o l i c  p a r e n t s .  He l e f t  h ig h  s c h o o l  

a f t e r  c o m p le t in g  o n ly  two y e a r s .  I n  19^8 he m a r r i e d  a woman 

who was a member o f  a  J e h o v a h 's  W i tn e s s  s i n c e  1 941 . T o g e th e r  

t h e y  moved t o  D e t r o i t  i n  19#9 , and a t  t h e  t im e  he r e g i s t e r e d  

w i t h  t h e  l o c a l  b o a rd  i n  1950, he was em ployed by  t h e  G re a t  

L a k e s  S t e e l  C o r p o r a t i o n ,  U n l ik e  Simmons, t h e  r e c o r d s  showed 

t h a t  t h e r e  was no e v id e n c e  o f  d o m e s t ic  d i f f i c u l t i e s .  The t e s 

t im o n y  o f  f e l l o w  w o r k e r s ,  o t h e r  members o f  J e h o v a h 's  W i tn e s s e s ,  

n e i g h b o r s ,  and ev en  t h e  F . B . I ,  r e p o r t s  showed t h a t  G o n z a le s  

was a r e l i g i o u s  p e r s o n  and s i n c e r e  in  h i s  b e l i e f s .

I n  S e p te m b e r  o f  1950 , t h e  p e t i t i o n e r  was r e c o g n iz e d  by 

t h e  J e h o v a h 's  W i tn e s s e s  a s  a " P io n e e r "  and he  em barked on an 

e x t e n s i v e  p ro g ram  o f  r e l i g i o u s  a c t i v i t y .  In  A p r i l  1951 , p e t i 

t i o n e r  f i l e d  c l a im  f o r  c o n s c i e n t i o u s  o b j e c t o r  s t a t u s  on t h e  

g ro u n d  t h a t  h i s  p e r s o n a l  "know ledge  o f  t h e  B i b l e "205 le d  h im  

t o  r e f u s e  p a r t i c i p a t i o n .  He s a i d  h e  b e l i e v e d  i n  t h e  u se  o f  

f o r c e  t o  p r o t e c t  p e r s o n s  and m i n i s t e r i a l  a c t i v i t i e s "  b u t  a t

n o  t im e  i n  a g g r e s s i o n . "^06

A f t e r  an i n t e r v e n i n g  d e p en d en cy  c l a s s i f i c a t i o n  ( i l l - A ) ,  

on J a n u a r y  8 ,  1952 , he  was c l a s s i f i e d  I - A ,  The a p p e a l  b o a rd  

made a t e n t a t i v e  f i n d i n g  a g a i n s t  h im  and r e f e r r e d  t h e  c a s e  t o

205 i b i d , ,  p ,  4 0 9 .

206ib id .
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t h e  D e p a r tm e n t  o f  J u s t i c e ,  The F . B . I .  c o n d u c te d  an  i n v e s t i 

g a t i o n  and t h e  p e t i t i o n e r  was g r a n t e d  a h e a r i n g .  The o f f i c e r ,  

a l t h o u g h  c o n v in c e d  t h a t  t h e  p e t i t i o n e r  was s i n c e r e  in  h i s  b e 

l i e f s  n e v e r t h e l e s s  recommended d e n i a l  o f  c o n s c i e n t i o u s  o b j e c t 

o r  c l a s s i f i c a t i o n .  The J u s t i c e  D e p a r tm e n t  made a s i m i l a r  r e c 

om m endation  t o  t h e  b o a rd  o f  t h e  a p p e a l s  m a in ly  on t h e  g ro u n d

t h a t  t h e  r e g i s t r a n t  became a member o f  t h e  J e h o v a h ’ s W i tn e s s e s  

"o n e  m onth  a f t e r  h i s  r e g i s t r a t i o n  i n  195 0 , d e s p i t e  t h e  f a c t  

t h a t  h i s  w i f e  had  b e e n  a member f o r  many y e a r s . " 2 0 7  i t  was 

t h e  o p in io n  o f  t h e  h e a r i n g  o f f i c e r  t h a t  t h e

r e g i s t r a n t  a p p e a r e d  t o  be  a s i n c e r e  J e h o v a h 's  W i t 
n e s s  b u t  c o n c lu d e d  t h a t  h i s  a f f i l i a t i o n  w i th  t h e  
s e c t  h a s  b e e n  t o o  r e c e n t  and t o o  c l o s e l y  r e l a t e d  
t o  h i s  d r a f t  s t a t u s  t o  w a r r a n t  t h e  a c c e p ta n c e  o f  
h i s  c o n s c i e n t i o u s  o b j e c t o r  p o s i t i o n  as  g e n u i n e . 2 0 8

I n  e v a l u a t i n g  t h e s e  two f a c t s ,  n a m e ly ,  t h e  p e t i t i o n e r ' s  w i f e ' s  

l o n g - t i m e  m e m b e rsh ip ,  and h i s  own v e r y  r e c e n t  a d h e re n c e  t o  t h e  

s e c t ,  t h e  b o a rd  f e l t  t h a t  t h e y  " l e n d  w e ig h t  t o  t h i s  c o n c l u s i o n . "209 

The m ain  i s s u e  b e f o r e  t h e  C o u r t  was w h e th e r  u n d e r  S e c 

t i o n  6  ( j )  o f  t h e  U n i v e r s a l  M i l i t a r y  T r a i n i n g  and S e r v i c e  A c t ,  

t h e  p e t i t i o n e r  "was e n t i t l e d  t o  r e c e i v e  a copy o f  t h e  recom m enda

t i o n  made by t h e  J u s t i c e  D e p a r tm e n t  t o  th e  A p p ea l B o a r d . "210

207 1 b id . ,  p .  410.

208i b i d . ,  p .  411, N. 2 .

^Q^I b i d . ,  r e i t e r a t e d  on p .  4 l3 .

2 l 0 l b i d . ,  p .  408.
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M r. J u s t i c e  C l a r k  s p e a k in g  f o r  t h e  m a j o r i t y  t h o u g h t  he d i d .  

The C o u r t  ack n o w led g ed  t h a t  t h e  A ct re m a in e d  s i l e n t  a s  t o  t h e  

r e q u i r e m e n t  t h a t  t h e  p e t i t i o n e r  be g iv e n  a copy o f  t h e  r e c 

om m enda tion , "B ut a  s i m i l a r  s i l e n c e  was n o t  c o n s id e r e d  r e 

j e c t i o n  o f  t h e  r i g h t  o f  a  r e g i s t r a n t  t o  b e  s u p p l i e d  w i t h  a 

f a i r  resum e o f  a d v e r s e  e v id e n c e .  U n i te d  S t a t e s  v ,  N u g e n t , and  

Simmons v .  U n i te d  S t a t e s , supra. "211 i t  was i m p l i c i t  i n  t h e  

A c t  t h a t  p r o c e d u r a l  r e g u l a r i t y  and b a s i c  f a i r  p l a y ,  c o m p e l le d  

t h e  agency  t o  f u r n i s h  a copy o f t h e  reco m m en d a tio n  i n  o r d e r  

t o  a f f o r d  t h e  r e g i s t r a n t  a f a i r  o p p o r tu n i t y  t o  r e p l y .  The 

C o u r t  p o i n t e d  o u t  t h a t

. .  . i f  t h e  r e g i s t r a n t  i s  t o  p r e s e n t  h i s  c a s e  e f 
f e c t i v e l y  t o  t h e  A ppea l B o a r d ,  he m ust b e  c o g n i z a n t  
o f  a l l  f a c t s  b e f o r e  t h e  B o a rd  a s  w e l l  a s  t h e  o v e r 
a l l  p o s i t i o n  o f  t h e  D ep a r tm en t o f  J u s t i c e . 212

I n  d e n y in g  t h e  r e g i s t r a n t  a copy  o f  t h e  re co m m en d a tio n  i n  t h e  

i n s t a n t  c a s e ,  t h e  b o a rd  d e n ie d  h im  t h e  r i g h t  t o  r e b u t  t h e  

c l a i m  o f  t h e  J u s t i c e  D ep ar tm en t  t h a t  t h e  r e g i s t r a n t  o n ly  r e 

c e n t l y  became a member o f  t h e  J e h o v a h 's  W i t n e s s e s .  The p e t i 

t i o n e r  t h e r e f o r e  was n o t  g iv e n  t h e  o p p o r t u n i t y  t o  e x p l a i n  t h a t  

h e  had f o r s a k e n  t h e  C a t h o l i c  b e l i e f  s i n c e  1 9 48 , and was " c o n 

v e r t e d "  t o  t h e  s e c t  s h o r t l y  t h e r e a f t e r .  The D e p a r tm e n t  o f

Z l l l b i d . ,  p p .  4 1 1 -4 1 2 .

2 l 2 i b i d ,  ̂ p ,  4 1 3 . The C o u r t  h e r e  p u t  r e l i a n c e  upon 
O h io  B e l l  T e le p h o n e  Company v .  P u b l i c  U t i l i t i e s  C om m ission , 
3 0 l  tJ.S'. 292 ( 1 9 3 7 ) ; U n i t e d  S t a t e s  v .  A b i le n e  "and S o u th e r n  
R a i lw a y  Company, 2o5 U .S .  274 ( l9 '2 4 ) ; and I n t e r s t a t e  Com
m e rc e  Com m ission  v .  L o u i s v i l l e  and N o r th e rn  R a i lw a y  Company,
2?nT.S."8^'-(T5T3). ------------------------------- --------
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J u s t i c e  h ad  b a s e d  i t s  r e j e c t i o n  o f  t h e  p e t i t i o n e r ' s  c la im  "on 

t h e  p r o x im i t y  o f  p e t i t i o n e r ' s  c o n v e r s i o n  t o  h i s  r e g i s t r a t i o n  

f o r  t h e  d r a f t ,  a c o n t e n t i o n  o f  w h ic h  h e  had  no know ledge  and  

no  o p p o r t u n i t y  t o  m e e t . "213

The C o u r t  n o te d  t h a t  a  c h a n c e  t o  a n s w e r  was a "p rim e  

r e q u i r e m e n t  o f  any f a i r  h e a r i n g " ^ ! ^  o v e r  w h ic h  t h e  G overnm ent 

was q u i t e  a w a re ,  f o r  t h e  c o u n s e l  i n  h i s  o r a l  a rg u m e n t  s t a t e d  

t h a t  t h e  r e g i s t r a n t  was "am ply p r o t e c t e d  by t h e  p r o v i s i o n  i n  

t h e  r e g u l a t i o n s  f o r  a mode o f  ' r e h e a r i n g . '" 2 1 5  B u t  "We b e 

l i e v e  t h e s e  r e m e d ie s  t o  b e  t o o  l i t t l e  and t o o  l a t e , " 2 l 6  s a i d '  

t h e  C o u r t .

Too l i t t l e ,  b e c a u s e  t h e  r i g h t  t o  p r e s e n t  p e t i 
t i o n e r ' s  s i d e  o f  t h e  c a s e  i s  b r o a d e r  t h a n  t h e  
b a r e  r i g h t  t o  c o r r e c t  ' e r r o r s '  made by  t h e  De
p a r tm e n t  i n  i t s  r e c o m m e n d a t io n .  Too l a t e ,  b e 
c a u s e ,  e x c e p t  w i t h  t h e  p e r m is s i o n  o f  t h e  n a t i o n 
a l  o r  s t a t e  d i r e c t o r , o n l y  t h e  l o c a l  b o a r d  may 
r e o p e n  t h e  c a s e ;  and a c e r t a i n  r e l u c t a n c e  i s  t o  
b e  e x p e c t e d  a f t e r  t h e  A p p e a l  B o a r d ,  a l b e i t  on i n 
c o m p le te  p r e s e n t a t i o n ,  h a s  r e j e c t e d  t h e  r e g i s 
t r a n t ' s  c l a i m . 217

M r. J u s t i c e  R eed , J u s t i c e  B u r to n  c o n c u r r i n g ,  d i s s e n t e d  

on t h e  g ro u n d  t h a t  t h e r e  was "no  e x p r e s s  o r  im p l i e d  s t a t u t o r y

21 3 l b i d . ,  p .  4 l 4 .

2 l 4 l b i d . ,  p .  4 l 6 .

2 l 5 l b i d .

2 l6 i b i d . ,  p . 417.

2 l 7 i b i d .
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o r  a d m i n i s t r a t i v e  r e q u i r e m e n t  t h a t  t h e  D e p a r tm e n t  o f  J u s t i c e  

sen d  t o  p e t i t i o n e r  a copy o f  i t s  a d v i s o r y  r e p o r t  t o  t h e  Ap

p e a l  B o a r d . "218 F u r th e r m o r e ,  t h e  r e p o r t  o f  t h e  J u s t i c e  De

p a r t m e n t  was o n ly  a d v i s o r y ,  t h e  d e c i s i o n  was made by t h e  b o a rd  

and t h e r e f o r e  f i n a l .

M r. J u s t i c e  M i n t o n 's  d i s s e n t  w as b a s e d  on t h e  r e a s o n 

i n g  o f  h i s  p r e v i o u s  d i s s e n t s ,  t o  w i t ,  t h e  d e c i s i o n  o f t h e  b o a rd  

w as n e i t h e r  a r b i t r a r y  n o r  c a p r i c i o u s ,  t h e r e f o r e  i t  had  n o t  l o s t  

j u r i s d i c t i o n .  M in to n  w en t a lo n g  w i t h  Reed i n  t h i n k i n g  t h a t  t h e  

p e t i t i o n e r  was n o t  e n t i t l e d  t o  a copy o f  t h e  reco m m en d a tio n  

b e c a u s e  t h e  r e g u l a t i o n s  d id  n o t  r e q u i r e  i t ,  and t h e  p e t i t i o n e r  

h ad  n o t  r e q u e s t e d  i t .

The n e x t  c a s e  o f  any  im p o r t  b r o u g h t  b e f o r e  t h e  Supreme 

C o u r t  b y  members o f  t h e  J e h o v a h 's  W i tn e s s e s  s e c t  who r e f u s e d  

t o  s e r v e  i n  a n a t i o n a l  p ro g ram  on t h e  b a s i s  o f  t h e i r  c o n s c i e n 

t i o u s  o b j e c t i o n  was i n  t h e  m id d le  o f  1 9 5 6 . Du r i n g  t h e  

i n t e r i m ,  t h e  C o u r t  h an d ed  down t h r e e  p e r  c u r ia m  d e c i s i o n s ;  B a t e s  

V .  U n i te d  S t a t e s , ^20 Simon v .  U n i te d  S t a t e s , a n d  De Moss 

V .  U n i t e d  S t a t e s . ^ ^2  B a t e s  and S im on , t h e  C o u rt  g r a n t e d

^^^Ib id .

219J o h n s to n  e t .  a l .  v .  U n i te d  S t a t e s , 351 U .S . 215 
( 1 9 5 6 ) .  D is c u s s e d  ï ïë lo w .

220348 U .S .  966 ( 1 9 5 5 ) .  

221348 U .S .  967 ( 1 9 5 5 ) .  

222349 U .S .  918 ( 1 9 5 5 ) .
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c e r t i o r a r i  and r e v ie w e d  t h e  q u e s t i o n  i n  w h ic h  t h e  p e t i t i o n e r s  

c l a im e d  t h a t  t h e i r  r e q u e s t  f o r  c o n s c i e n t i o u s  o b j e c t i o n  had 

b e e n  d e n i e d  by  t h e  a p p e a l  b o a rd  w i t h o u t  p r o p e r  h e a r i n g  and an 

o p p o r t u n i t y  t o  s tu d y  t h e  r e p o r t . The C o u r t  r e v e r s e d  t h e  c o n 

v i c t i o n  r e n d e r e d  by  t h e  lo w e r  c o u r t s  on t h e  g ro u n d  t h a t  t h e  " p r o 

c e d u r e  p r e s c r i b e d  by S e c t i o n  6 ( j )  o f  t h e  U n i v e r s a l  M i l i t a 2?y 

T r a i n i n g  and S e r v i c e  A c t  h a s  n o t  b e e n  co m p lie d  w i t h .  . , ”^^3

I n  De M oss,  upon p e t i t i o n  f o r  c e r t i o r a r i ,  t h e  C o u r t  

h e a r d  a  c a s e  i n  w h ich  t h e r e  was a  c o n f e s s i o n  o f  e r r o r  by t h e  

G o v e rn m e n t .  On t h i s  c o n f e s s i o n  and on t h e  a u t h o r i t y  o f  B a t e s , 

t h e  C o u r t  r e v e r s e d  t h e  lo w e r  c o u r t  c o n v i c t i o n .

A y e a r  l a t e r ,  t h e  C o u r t  h e a r d  and g av e  a judgm en t i n  

J o h n s t o n  e t . a l .  v .  U n i t e d  S t a t e s  t o g e t h e r  w i t h  U n i te d  S t a t e s  

V. P a t t e s o n . 2 2 4  The m ain  i s s u e  i n  t h e s e  c a s e s  was i n  d e t e r 

m in in g  t h e  p r o p e r  venue  o f  t h e  t r i a l s .

The p e t i t i o n e r s ,  J o h n s t o n  and S o k o l ,  r e s i d e d  i n  t h e  

W e s te rn  J u d i c i a l  D i s t r i c t  o f  P e n n s y l v a n i a .  I n  l i e u  o f  t h e i r  

i n d u c t i o n ,  b o th  w ere  c l a s s i f i e d  a s  c o n s c i e n t i o u s  o b j e c t o r s  and 

o r d e r e d  t o  r e p o r t  t o  s e p a r a t e  s t a t e  h o s p i t a l s  l o c a t e d  i n  t h e  

E a s t e r n  J u d i c i a l  D i s t r i c t .  "The i n d i c t m e n t s  w ere  d i s m is s e d  

f o r  l a c k  o f  j u r i s d i c t i o n  on t h e  g round  t h a t  venue c o u ld  o n ly  

b e  i n  t h e  W e s te rn  D i s t r i c t . "^25  The c o u r t  o f  a p p e a l s  r e v e r s e d

22 3 s a t e s  v .  U n i t e d  S t a t e s ,  s u p r a .

224351  U . S .  215  ( 195 6 ) .

2 2 5 i b i d . ,  p .  2 3 5 .
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and  rem anded t h e  c a se  f o r  t r i a l ,  r e a s o n i n g  t h a t  v en u e  was 

t h e r e  and t h e  r e g i s t r a n t s  f a i l e d  t o  r e p o r t .

L ik e w is e  i n  th e  P a t t e son  c a s e ,  r e g i s t r a n t  was c l a s s i 

f i e d  a s  a c o n s c i e n t i o u s  o b j e c t o r  and o r d e r e d  t o  r e p o r t  t o  h i s  

l o c a l  b o a rd  i n  Oklahoma f o r  a s s i g n m e n t .  He r e p o r t e d  t o  t h e  

b o a r d  b u t  when he  was o r d e r e d  t o  r e p o r t  t o  t h e  K an sas  S t a t e  

H o s p i t a l  i n  T o p e k a ,  he r e f u s e d  t o  comply w i t h  t h e  o r d e r s .  He 

was i n d i c t e d  i n  K a n sa s ,  b u t  t h e  K an sas  d i s t r i c t  c o u r t  o r d e r e d  

t h e  c a s e  t r a n s f e r r e d  t o  O klahom a, The Oklahoma c o u r t  t r a n s 

f e r r e d  t h e  c a s e  b a c k  t o  K a n sa s  t h i n k i n g  t h e  venue  was t h e r e .

The K an sas  c o u r t  th e n  d i s m i s s e d  t h e  c a s e  on t h e  g ro u n d  t h a t  

t h e  venue  was i n  Oklahoma, The c o u r t  o f  a p p e a l s  a f f i r m e d  t h e  

ju d g m e n t .  The Supreme C o u r t  a c c e p te d  t h e  c a s e  on c e r t i o r a r i ,  

and J u s t i c e  Reed s p e a k in g  f o r  t h e  m a j o r i t y  s a i d :

Our a n a l y s i s  o f  t h e  law  and t h e  f a c t s  i n  t h e s e  
c a s e s  c o n v in c e s  u s  t h a t  t h e  venue  o f  t h e s e  v i o l a 
t i o n s  o f  t h e  o r d e r s  l i e s  i n  t h e  d i s t r i c t  w h ere  t h e  
c i v i l i a n  w ork  was t o  b e  p e r f o r m e d ,  t h a t  i s ,  f o r  
P a t t e s o n  i n  K a n sa s ,  and  t h e  E a s t e r n  D i s t r i c t  o f  
P e n n s y lv a n i a  f o r  J o h n s t o n  and S o k o l , 226

T h i s  c o n c l u s i o n  was r e a c h e d  by t h e  C o u r t  u n d e r  " t h e  g e n e r a l  

r u l e  t h a t  w h e re  t h e  c r im e  c h a rg e d  i s  a  f a i l u r e  t o  do a l e g a l l y  

r e q u i r e d  a c t ,  t h e  p l a c e  f i x e d  f o r  i t s  p e r fo r m a n c e  f i x e s  t h e  

s i t u s  o f  t h e  c r i m e , "22? A l th o u g h  A r t i c l e  I I I  o f  t h e  C o n s t i t u t i o n

226 i b i d . ,  p .  2 2 0 ,

227i b i d , H e re ,  t h e  C o u r t  r e l i e d  m a in ly  on Rumely v .  Mc-  
C a r t h y ,  25Ü, b . S .  283 ( 1 9 1 9 ) ;  U n i te d  S t a t e s  v ,  Lom bardo , 2 4 l  
U .S .  73 ( 1 9 1 6 ) ;  and c a s e s  c i t e d  i n  U n i te d  S t a t e s  v ,  A n d e rso n ,
328  U .S . 699  (1 9 4 6 ) ,
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a n d  t h e  S i x t h  Amendment f i x  ven u e  i n  t h e  " S t a t e , "  and t h e  " d i s 

t r i c t  w h e re in  t h e  c r im e  s h a l l  h a v e  b e e n  c o m m it te d ,"  t h e y  "do 

n o t  f u r n i s h  g u id a n c e  f o r  d e t e r m i n a t i o n  o f  t h e  p la c e  o f  c r i m e " 2 2 8  

s a i d  t h e  C o u r t .  T h a t  p l a c e  was a c t u a l l y  d e te rm in e d  by t h e  a c t s  

o f  t h e  v i o l a t o r .  T h i s  g e n e r a l  r u l e  " f i x e s  t h e  s i t u s  o f  t h e  

t r i a l  i n  t h e  v i c i n a g e  o f  t h e  c r im e  r a t h e r  t h a n  th e  r e s i d e n c e  

o f  t h e  a c c u s e d . "^^9  Reed f e l t  t h a t  a v a r i a t i o n  of t h e  r u l e  f o r  

t h e  s a k e  o f  c o n v e n ie n c e  o f  e i t h e r  t h e  p r o s e c u t i o n  o r  t h e  a c 

c u s e d  was n o t  j u s t i f i e d  and would o n ly  c a u s e  d e la y  and c o n 

f u s i o n .

J u s t i c e  Reed a rg u e d  t h a t  u n d e r  t h e  A c t ,  th e  p e t i t i o n e r s  

f a i l e d  t o  com ply w i t h  t h e i r  " se c o n d  d u t y . "  A lth o u g h  t h e  o r d e r  

c o u ld  b e  t h e  h a s i c  o f  o n ly  one c o n v i c t i o n ,  t h e  o rd e r  t o  r e p o r t  

t o  w ork  was t h e  seco n d  p h a s e  o f  t h e  p r o c e d u r e .  The " f a i l u r e  

t o  p ro c e e d  t o  t h e  p l a c e  o f  em ploym ent p u r s u a n t  to  i n s t r u c t i o n s "230 

c o n s t i t u t e d  a c r im e .  And in  t h i s  c a s e  " t h e  c r im e s  c h a rg e d  a r i s e  

f ro m  f a i l u r e  t o  c o m p le te  t h e  se co n d  d u ty  — r e p o r t  f o r  e m p lo y 

m e n t ,  A c c o r d in g ly  ven u e  m ust l i e  w here  t h e  f a i l u r e  o c c u r r e d . "231

228%bid,

2 2 9 i b i d . ,  p p .  2 2 0 - 2 2 1 .  A c c o r d in g  t o  P r o f e s s o r  F e l lm a n ,  
" S i n c e  t h e r e  was no sho w in g  t h a t  an  a r b i t r a r y  a c t i o n  had  t a k e n  
p l a c e ,  h e  / R e e d /  t o o k  t h e  p o s i t i o n  t h a t  t h e  p o s s i b i l i t y  t h a t  
t h e  r e g i s t r a n t s  m ig h t  b e  o r d e re d  t o  r e p o r t  t o  rem ote p o i n t s  d id  
n o t  r e q u i r e - c h a n g i n g  t h e  law  o f  v e n u e ."  S e e  " C o n s t i t u t i o n a l  
Law i n  1 9 5 5 - 1 9 5 6 ,"  A .P .S .R . ,  L I  (M arch , 1 9 5 7 ) ,  P. 171 .

2 3 0 i b i d . ,  p .  2 2 .

23libid.



344
Mr, J u s t i c e  D o u g la s ,  C h ie f  J u s t i c e  W arren and Mr, J u s 

t i c e  B la c k  c o n c u r r i n g ,  d i s s e n t e d  on t h e  g ro u n d  t h a t  when a 

r e g i s t r a n t  a d a m a n t ly  r e f u s e s  " t o  budge fro m  h i s  home town and 

s t a y s  a t  home d e f y in g  t h e  l o c a l  a u t h o r i t i e s ,  t h e  c r im e  h a s  b een  

com m itted  a t  h o m e,"^3 2  %n a c a s e  o f  t h i s  n a t u r e ,  i f  t h e r e  

w ere  any d o u b t s  a t  a l l ,  t h e y  s h o u ld  be  r e s o l v e d  i n  f a v o r  o f  

t h e  c i t i z e n .

C i t i n g  h i s t o r y ,  D o u g la s  p o i n t e d  o u t  t h a t  when t h e  B r i 

t i s h  P a r l i a m e n t  s o u g h t  t o  t a k e  A m erican s  a b r o a d ,  o r  t o  a n o t h e r  

c o lo n y  f o r  t r i a l ,  " t h e  V i r g i n i a  R e s o lv e s  o f May l 6 ,  17 6 9 , v o ic e d  

t h e  u n an im o u s  v iew  t h a t  ' t h e r e b y  t h e  i n e s t i m a b l e  p r i v i l e g e  o f 

b e i n g  t r i e d  by a j u r y  f ro m  t h e  v i c i n a g e ' .  . . " 2 3 3  was b e i n g  

t a k e n  aw ay. I n  t h e  i n s t a n t  c a s e ,  t h e  o b j e c t o r s  s u f f e r e d  com

p a r a b l y ,  s a i d  t h e  J u s t i c e .

F o r  t h e i r  d e f i a n c e  o f  t h e i r  l o c a l  b o a r d s  th e y  a r e  
s e n t  t o  d i s t a n t  p l a c e s  f o r  t r i a l  w here  t h e y  h av e  
no f r i e n d s ,  w here  t h e y  a r e  unknown, and t o  w h ich  
a l l  w i t n e s s e s  m ust b e  t r a n s p o r t e d .  C o n g re ss  would 
h a v e  t h e  pow er t o  f i x  t h e  venue t h e r e .  B u t i t  h a s  
n o t  done  so  u n a m b ig o u s ly .2 3 4

J u s t i f y i n g  h i s  a rg u m e n t ,  D o u g las  e x p l a i n e d  t h a t  he  "would r e a d  

t h e  s t a t u t e  w i t h  an eye  t o  h i s t o r y , "235 and t r y  t h e  o f f e n d e r s

232i b i d . ,  p .  2 2 3 .

233l b i d . ,  p .  2 2 4 .

234ibid.
235ibid,
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i n  t h e i r  own a r e a  o f  r e s i d e n c e  w here  t h e y  d e f i e d  t h e  a u t h o r i 

t i e s .

T h e re  was a l a p s e  o f  a p p r o x im a te ly  f o u r  y e a r s  b e f o r e  

t h e  C o u r t  a g a in  e n t e r t a i n e d  and d e c id e d  on a c o n s c i e n t i o u s  ob 

j e c t o r  c a s e  i n v o l v i n g  a member o f  t h e  W i t n e s s e s .  As i f  t o  len d  

f u r t h e r  c o n f u s i o n ,  t h e  c a s e  was e n t i t l e d  G o n z a le s  v .  U n i te d  

S t a t e s , 236 i d e n t i c a l  — i n  name - -  t o  a p r e v i o u s  c a s e .2 3 7  The 

m ain  c o n s t i t u t i o n a l  q u e s t i o n  in v o lv e d  due p r o c e s s  u n d e r  t h e  

F i f t h  Amendment. The p e t i t i o n e r  c la im e d  t h a t  due p r o c e s s  was 

d e n ie d  " b o th  i n  p r o c e e d i n g s  b e f o r e  a h e a r i n g  o f f i c e r  o f  t h e  

D e p a r tm e n t  o f  J u s t i c e  and a t  t r i a l . "^38

The p e t i t i o n e r ,  G o n z a le s ,  f i r s t  r e g i s t e r e d  w i t h  t h e  l o 

c a l  b o a rd  in  B o u l d e r ,  C o lo r a d o ,  on M arch 1 7 ,  1952 . A lth o u g h  

he c la im e d  t o  b e  a m i n i s t e r  o f  t h e  J e h o v a h 's  W i tn e s s e s  on t h e  

q u e s t i o n n a i r e ,  t h e  b o a r d  c l a s s i f i e d  h im  I-A  i n  November 1952 . 

T h e re u p o n  he  im m e d ia te ly  w ro te  t o  t h e  b o a rd  s t a t i n g  t h a t  he 

was a " r e g u l a r  m i n i s t e r "  d e v o t in g  a t  l e a s t  100 h o u r s  t o  p u b l i c  

p r e a c h i n g  e a c h  m o n th .  I n  a d d i t i o n ,  h e  c la im e d  t o  be  d o in g  

o t h e r  m i n i s t e r i a l  d u t i e s  i n v o l v i n g  50 t o  75 h o u r s  p e r  m on th .

He was t h e r e f o r e  c l a s s i f i e d  I -O .  A f t e r  one o f  i t s  p e r i o d i c  

r e v i e w s ,  t h e  l o c a l  b o a r d  r e c l a s s i f i e d  t h e  p e t i t i o n e r  I -A  i n  

A p r i l  1 9 5 3 . T h i s  d e c i s i o n  o f  t h e  b o a rd  was b a s e d  on two

236364 U .S .  59 ( i 9 6 0 ) .

237348 U .S .  407 ( 195 5 ) .

2 3 8 Q o n za le s  v .  U n i te d  S t a t e s  ( 196O ), p .  6 0 .
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grounds, (l) In a personal appearance of the registrant he 
claimed that he was willing to kill in defense of the church, 
(2) In the past six months he discontinued devoting "100 hours" 
per month to his preaching activities. The headquarters of 
the Jehovah's Witnesses corroborated this fact by reporting 
that the petitioner was no longer a full-time "Pioneer," and 
was devoting about 6| hours per month to his public preaching. 

The registrant was ordered to report for induction on 
June 11, 195 6, but refused to do so. Although the petitioner 
was not prosecuted,in the light of the Sicure11a case, the 
case was reopened. There followed the customary procedure of 
hearings by the agency and appearances by the registrant. The 
Justice Department recommended that the registrant be classi
fied I-A on the ground that his claim was "so highly exag
gerated," that it "cast doubt upon his veracity and, conse
quently, upon his sincerity and good f a i t h , "^39  a copy of this 
recommendation was furnished the registrant. The appeal board 
unanimously concurred with the Department's recommendation and 
ordered the registrant to report for induction. He refused, 
and prosecution followed. The case came to the Supreme Court 
on certiorari after the appeals court affirmed a lower court 
Judgment of conviction.

While Chief Justice Warren, Joined by three associates, 
protested quite vigorously, the main issue in the case was

239 I b i d . ,  pp, 61- 6 2 ,
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c e n t e r e d  on t h e  q u e s t i o n  o f  w h e th e r  t h e  a d m i n i s t r a t i v e  p r o c e 

d u r e  p r e s c r i b e d  by  t h e  A c t  w as f u l l y  co m p lied  w i t h .  J u s t i c e  

C l a r k ,  d e l i v e r i n g  t h e  m a j o r i t y  o p i n i o n  answ ered  i n  t h e  a f 

f i r m a t i v e .

The p e t i t i o n e r  f i r s t  c o n te n d e d  " t h a t  t h e  D e p a r tm e n t  

d e n ie d  h im  p r o c e d u r a l  due  p r o c e s s  by  n o t  g i v i n g  h im  t i m e l y  

o p p o r t u n i t y .  , . t o  an sw e r  t h e  s t a t e m e n t s  o f  t h e  l o c a l  b o a rd " 2 4 0  

c o n c e r n in g  t h e  t im e  he  d e v o te d  t o  p r e a c h in g  a c t i v i t i e s .  To 

t h i s ,  t h e  C o u r t  s a i d  t h e  l o c a l  b o a r d ’s  s t a t e m e n t  was i n  t h e  

r e g i s t r a n t ’ s f i l e  w h ich  was open t o  h im  and h e  a d m i t t e d  know

le d g e  o f  i t .  T h e r e f o r e ,  s a i d  t h e  C o u r t ,  "he  c o u ld  h a v e  r e 

b u t t e d  i t  b e f o r e  t h e  h e a r i n g  o f f i c e r . " 2 4 l

The p e t i t i o n e r  f u r t h e r  c o n te n d e d  t h a t  he  was d e n ie d  

a c c e s s  t o  t h e  h e a r i n g  o f f i c e r ’s r e p o r t .  A l th o u g h  S e c t i o n  6 

( j )  o f  t h e  A ct r e q u i r e d  t h e  D e p a r tm e n t ’s reco m m en d a tio n  be 

p l a c e d  i n  t h e  r e g i s t r a n t ’s  f i l e ,  and t h e  C o u r t  so  h e l d  i n  t h e  

f i r s t  G o n z a le s  c a s e ,  " t h e r e  i s  n o t h i n g  in  t h e  A c t , "  s a i d  C l a r k ,  

" r e q u i r i n g  t h e  h e a r i n g  o f f i c e r ’ s r e p o r t  to  b e  l i k e w i s e  t u r n e d  

o v e r  t o  t h e  r e g i s t r a n t . "242  t h e  w hole p r o c e s s ,  t h e  p e t i 

t i o n e r  was a f f o r d e d  am ple r e c o r d s  and tim e t o  r e b u t  t h e  c l a im s

o f  t h e  l o c a l  b o a r d ;  " p e t i t i o n e r  c a n n o t  now c l a i m  t h a t  he  was

d e n ie d  t h e  due p r o c e s s  b e c a u s e  h e  d id  n o t  s u c c e e d . "2^3

240i b i d . ,  p .  6 2 .

24libld.
2 4 2 % bid. ,  p .  63 .

2 4 3 l b i d . ,  p .  6 4 .
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F i n a l l y ,  t h e  p e t i t i o n e r  c la im e d  t h a t  he was e n t i t l e d  

t o  exam ine  t h e  FB I r e p o r t s .  B ut t h e  C o u r t  r e a s o n e d  t h a t  he 

was f u r n i s h e d  a r e su m e ,  a l l  t h a t  was n e c e s s a r y  t o  m ee t p r o 

c e d u r a l  g u a r a n t e e s .  H is  c o n t e n t i o n  was b a se d  on t h e  “ r i g h t  

t o  e x p l o r e ,  / R o p i n g /  t o  f i n d  some d i s c r e p a n c y  in  t h e  r e 

s u m e . "2 4 4  g u t  " ’t h e  s t a t u t o r y  scheme f o r  r e v ie w  w i t h i n  t h e  

s e l e c t i v e  s e r v i c e  s y s te m .  . . e n t i t l e s  / c o n s c i e n t i o u s  o b j e c t 

o r s /  t o  no g u a r a n t e e  t h a t  t h e  FBI r e p o r t s  m ust be  p ro d u c e d  

f o r  t h e i r  i n s p e c t i o n . ‘ "245  Even w i t h o u t  t h e  N u g en t r u l e ,  C la r k  

f e l t  t h a t  t h e  r e g i s t r a n t  was n o t  e n t i t l e d  t o  t h e  FBI r e p o r t s  

s i n c e  t h e  d e c i s i o n  o f  t h e  a p p e a l  b o a rd  was b a s e d  e n t i r e l y  on 

t h e  l o c a l  b o a rd  f i l e ,  and t h e  recom m endation  o f  t h e  D e p a r tm e n t ,  

n o t  t h e  FB I r e p o r t s .  C l a r k ,  a f o rm e r  A t t o r n e y  G e n e r a l ,  t o o k  

t h e  l i b e r t y  t o  e x p l a i n  in  d e t a i l  t h e  i n t r i c a t e  s y s te m  o f  t h i s  

w h o le  p r o c e s s  w h ich  d i r e c t l y  in v o lv e d  t h e  D e p a r tm e n t  w h ich  h e  

f o r m e r l y  d i r e c t e d .

E s t e p  t o o ,  was r e c o g n iz e d  a s  c o n t r o l l i n g  b e c a u s e  " a c 

t i o n s  a r e  f i n a l "  and c a n n o t  be  o v e r tu r n e d  u n l e s s  " t h e r e  i s  no 

b a s i s  i n  f a c t  f o r  t h e  c l a s s i f i c a t i o n . "246

I n  a d i s s e n t i n g  o p in io n  j o i n e d  by J u s t i c e  B l a c k ,  D oug las  

and  B r e n n a n ,  C h ie f  J u s t i c e  W arren  la s h e d  o u t  a t  t h e  m a j o r i t y  

s a y i n g ,  " I  c a n n o t  b e l i e v e  t h a t  t h i s  p r o c e d u re  c o m p o r ts  w i th

244 ,
I b i d . ,  p .  6 5 .

2 4 5 q u o te d  f ro m  U n i te d  S t a t e s  v .  N u g e n t ,  p p .  5 - 6 .  I b i d .

^ ^ Ib id .
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C o n g r e s s '  I n t e n t . "2^7  T h i s  was t o  h im  a " g u e s s i n g  c o n t e s t . "

He made s p e c i a l  c l a im s  f o r  t h e  u n q u e s t i o n a b l e  c h a r a c t e r  o f  

t h e  p e t i t i o n e r ,  n o t i n g  t h a t  e v e r y  r e p o r t ,  f rom  p e r s o n a l  t e s t i 

mony t o  t h e  FB I f i l e s ,  v e r i f i e d  t h e  i n t e g r i t y  and s i n c e r i t y  

o f  t h e  r e g i s t r a n t .  W arren  d i s c u s s e d  a t  l e n g t h  t h e  m o ra l  

c h a r a c t e r  o f  t h e  p e t i t i o n e r  s a y in g  t h a t  h i s  r e l i g i o u s  b e l i e f s  

a p p e a r e d  t o  b e  v e ry  g e n u in e .  H is  g r a d e - s c h o o l  t e a c h e r s  s a i d  

h e  was v e r y  c o o p e r a t i v e  and m a n n e r ly ;  he  r e f u s e d  t o  s a l u t e  t h e  

f l a g  on r e l i g i o u s  g ro u n d s ;  a l l  o f  h i s  e m p lo y e rs  found  h im  t o  

b e  an e x c e l l e n t  w o rk e r ;  he  was an a c t i v e  " c h u r c h - g o e r ; " he  was 

c o n s i s t e n t  i n  h i s  l i f e  w i t h  s t a t e d  b e l i e f s ;  and h i s  c h a r a c t e r ,  

c o n d u c t ,  and r e p u t a t i o n  w ere  v e ry  f a v o r a b l e . 248

The C h ie f  J u s t i c e  p o i n t e d  o u t t h a t  t h e  m a j o r i t y  " c a s t  

d o u b t  on h i s  v e r a c i t y "  on t h e  s t r e n g t h  o f  one s i n g l e  i t e m  

a p p e a r i n g  i n  t h e  f i l e ,  t h a t  w a s ,  t h e  r e g i s t r a n t  c la im e d  in  

1952 he  d e v o te d  a t  l e a s t  100 h o u r s  p e r  m onth t o  p u b l i c  p r e a c h 

i n g ,  w h i l e  i n  1956 , t h e  r e c o r d s  i n d i c a t e d  t h a t  h e  d e v o te d  o n ly  

6^  h o u r s  t o  s u c h .  The p e t i t i o n e r ,  a c c o r d i n g  t o  W a rre n ,  w ro te  

t h e  a p p e a l  b o a rd  s a y in g  no r e l a t e d  s t a t e m e n t  o f  any s o r t  was 

made by h im  i n  1 9 5 6 ,  t h e r e f o r e ,  " l  w ould  l i k e  t o  make i t  p l a i n  

t h a t  I  i n  no m anner e v e r  e x a g g e r a te d  my r e p o r t  c o n c e r n in g  my 

a c t i v i t i e s . "249 %n h i s  l e t t e r  t o  t h e  b o a rd  he  was q u i t e  d i s t u r b e d

247 i b i d . ,  p .  7 3 .

2 4 8 p o r  a f u l l  d e s c r i p t i o n  o f  t h e  r e g i s t r a n t ' s  c h a r a c t e r ,  
s e e  t e x t  o f  t h e  d i s s e n t .  I b i d . ,  p p .  6 7 - 6 8 ,

2 ^ 9 i b i d . ,  p .  7 0 .
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o v e r  t h e  f a c t  t h a t  h e  c o u ld  be  a c c u s e d  o f  l y i n g !

The s t r i k i n g  t h i n g  a b o u t  t h i s  c a s e  — a s i d e  f ro m  
t h e  d i s h o n o r i n g  o f  t h e  p e t i t i o n e r ’s c l a i m  — i s  t h a t  
he  n e v e r  once  r e c e i v e d  a r e a l  o p p o r t u n i t y  t o  p e r s u a d e  
any D e p a r tm e n t  o r  s e l e c t i v e  s e r v i c e  o f f i c e r  f a c e  t o  
f a c e  t h a t  h e  had  n o t  l i e d  t o  t h e  l o c a l  b o a r d ,  f o r  t h e  
a c c u s a t i o n  was n e v e r  made u n t i l  p e t i t i o n e r ' s  op
p o r t u n i t y  f o r  o r a l  r e s p o n s e  had  p a s s e d ,2 5 0

M r, C h ie f  J u s t i c e  W arren  n o te d  t h a t  t h e  p e t i t i o n e r  was a l lo w e d  

t o  f i l e  a  r e b u t t a l  b e f o r e  t h e  b o a rd  o f  a p p e a l ,  " b u t  t h a t  r e 

b u t t a l  was WRITTEN, n o t  o r a l . "251 i n  d e t e r m i n i n g  c r e d i b i l i t y ,  

t h e  C h ie f  J u s t i c e  f e l t  t h a t  " i t  can  h a r d l y  be  m a in ta in e d  t h a t  

t h i s  a f f o r d e d  p e t i t i o n e r  a f a i r  o p p o r t u n i t y  t o  m eet an a c c u s a 

t i o n  d e t e r m i n a t i v e  o f  h i s  c a s e , "252 was h i s  f e e l i n g  t h a t  

" t h e  D e p a r tm e n t  s h o u ld  h a v e  ta k e n  t h e  i n i t i a t i v e  in  t e l l i n g  

G o n z a le s  w hat he  had  t o  r e f u t e ,  r a t h e r  t h a n  t o  l e a v e  i t  t o  an 

u n c o u n s e le d  young  man t o  s e a r c h  t h e  f i l e  h i m s e l f , "253

To M r. C h ie f  J u s t i c e  W a rre n ,  t h e  s t r i c t  a d h e re n c e  t o  

r u l e s  and t h e i r  i n d i s c r i m i n a t e  r i t u a l i s t i c  a d m i n i s t r a t i o n  w ere  

n o t  enough t o  m ee t due p r o c e s s  r e q u i r e m e n t s  i n  a l l  c a s e s .  The 

p e t i t i o n e r ,  o f  c o u r s e ,  was p r o v id e d  c e r t a i n  p r o c e d u r a l  op

p o r t u n i t i e s ,  b u t  t h e  C h ie f  J u s t i c e  t h o u g h t  i t  n o t  am iss  t o  

c o n s i d e r  t h a t  t h e  p e t i t i o n e r  was o n ly  22 y e a r s  o f  a g e ,  "a

250 r b i d . ,  p .  7 1 .

251i b i d .

2 5 2 i b i d ,, p p .  7 1 - 7 2 .

253David F e l lm a n ,  " C o n s t i t u t i o n a l  Law i n  1 9 5 0 -1 9 6 0 ,"  
A . P . S . R . ,  LV (M arch , 1 9 6 1 ) ,  p p .  1 1 4 -1 1 5 .
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la b o re r  w ith  but an e ig h th  grade ed u ca tio n , , .and u n re p re s e n t

ed by c o u n s e l . "254 The Chief J u s t ic e  harbored doubts.

t h a t  anyone would m ain ta in  t h a t  th e re  would be a 
h e a r in g  in  any t r u e  sense of th e  word i f  such a 
person were to ld  by th e  Department th a t  he could 
appear and say whatever he wished, bu t t h a t  the  
Department would not in d ic a te  to  him what i t  con
s id e red  conc lus ive  u n le ss  r e b u t t e d .255

That no one would c o n te s t  th e  issue  as s t a t e d ,  th e  Chief J u s 

t i c e  was c o n f id e n t ,  b u t ,  he sa id ,  " in  substance t h i s  i s  e x a c tly  

what happened h e r e , "256 N either was th e  m a jo r i ty  d ec is io n  

c o n s is te n t  w ith  th e  ho ld ing  in Morgan v. United S t a t e s 257 sa id  

Warren. I n  t h a t  case the  Court h e ld  th a t  " those  who a re  brought 

in t o  c o n te s t  w ith  th e  Government, . .a re  e n t i t l e d  to  be f a i r l y  

advised  of what th e  Government proposes and t o  be heard upon 

i t s  p roposa ls  b e fo re  i t  is su e s  i t s  f i n a l  command."^5® " l  do 

not b e l i e v e ,"  sa id  Warren, " that the  claim  of Raymond Gonzales 

to  a f u l l  h ea r in g  i s  l e s s  worthy of c o n s id e ra t io n  than th e ,  . . 

men in  M o rg an . "259

I n  h i s  c o n c lu d in g  r e m a rk s ,  t h e  C h ie f  J u s t i c e  d w e l t  on 

t h e  n a t u r e  o f  f u n d a m e n ta l  l i b e r t i e s  and t h e  i n t e n t  o f  C o n g re s s

2 5 4 i b i d ,, p .  7 3 .

255i b i d .

2 5 6 1 b i d .

257304  U .S .  1 ( 1 9 3 8 ) ,

2 5 8 1b i d . ,  pp. 1 8 - 1 9 .

2 5 9 G o n z a le s  v .  U n i te d  S t a t e s  ( i 9 6 0 ) ,  p .  7 4 .
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t o  r e s p e c t  and  p r o t e c t  th em  no m a t t e r  how t h e  s t a t u t e s  were

r e a d :

I  am u n w i l l i n g  t o  g i v e  t o  a  s t a t u t e  c o n c e iv e d  in  
s u c h  a c o n t e x t ,  a  c o n s t r u c t i o n  w h ich  r e s u l t s  in  
a young  man o f  u n b le m ish e d  r e p u t a t i o n ,  who c l a im s  
r e l i g i o u s  s c r u p l e s ,  b e i n g  s e n t  t o  p r i s o n  f o r  15 
m on ths  w i t h o u t  h a v in g  r e c e i v e d  a  FULL AND FAIR 
CONSIDERATION o f  h i s  c a s e , 260

In  a w ay, Mr. C h ie f  J u s t i c e  W a r r e n 's  s t a t e m e n t  seem s t o  be  a 

good f i n a l e  t o  t h e  e x a m in a t io n  o f  s u b j e c t  c a s e s .  The m a j o r i t y ,  

a f t e r  a l l ,  c o n te n d e d  t h a t  t h e r e  was in  t h e  i n s t a n t  c a s e  a 

" f u l l  and f a i r  c o n s i d e r a t i o n , "  r e f l e c t i n g  t h e  c o n t r o v e r s i a l  

n a t u r e  o f  a l l  t h e  c a s e s  i n v o l v e d .  I n  n e a r l y  a l l  o f  t h e  con

s c i e n t i o u s  o b j e c t o r  c a s e s ,  t h e  c o n s t i t u t i o n a l  i s s u e  seem s to  

have  b e e n  r e l a t e d  — u s u a l l y  q u i t e  d i r e c t l y  — t o  t h e  co m p lia n c e  

w i t h  t h i s  r e q u i r e m e n t .  Thus t h e  l a t e s t  c a s e ,  a f i v e  t o  f o u r  h o t 

l y  d i v i d e d  d e c i s i o n ,  d id  n o t  a l l e v i a t e  g r e a t l y  t h e  d i f f i c u l t i e s  

w h ich  had  p la g u e d  t h e  C o u r t  f o r  y e a r s ,  G o n z a le s  i s  an  example 

o f  one o f  t h e  d i f f i c u l t i e s  i n h e r e n t  i n  t h e  i s s u e .  W hereas  t h e  

m a j o r i t y  lo o k e d  a t  t h e  m e c h a n ic s  o f  t h e  r u l e s  and p r o c e d u re s  

p r e s c r i b e d  by s t a t u t e s  and c o u r t  d e c i s i o n s ,  t h e  m i n o r i t y  was 

wont t o  p u t  more e m p h a s is  on t h e  n a t u r e  o f  t h e  c a s e  i n  t h e  

l i g h t  o f  t h e  c h a r a c t e r  o f  t h e  i n d i v i d u a l .  To t h e  m i n o r i t y ,  

t h e  m a j o r i t y  e r r e d  i n  f a i l i n g  t o  r e s p e c t  t h e  h o n e s ty  o f  th e  

p e t i t i o n e r  a s  a m a jo r  f a c t o r  i n  f i n d i n g  w h e th e r  t h e  p r o c e d u re  

g r a n t e d  was f a i r  and j u s t .  On t h e  o t h e r  h a n d ,  t h e  m a j o r i t y

260lbid., p, 75.
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f e l t  i t  enough t h a t  t h e  p r o c e d u r a l  r e q u i r e m e n t s  w ere  met in  t h e  

l i g h t  o f  t h e  i n c o n g r u i t y  o f  t h e  r e g i s t r a n t ' s  s t a t e m e n t s  c o n 

t a i n e d  i n  t h e  f i l e s , -  A l l  t h i s  i s  n o t  t o  s a y  t h a t  t h e  C o u r t  

f a i l e d  t o  make lo n g  s t r i d e s  i n  d e f i n i n g  and c l a r i f y i n g  w hat i t  

f e l t  t o  be p r o p e r  c o n s t i t u t i o n a l  p r o c e d u r e s  t o  be o b s e rv e d  in  

c o n s c i e n t i o u s  o b j e c t o r  c a s e s .  C o n g re s s ,  i t  se e m s ,  h e lp e d  t o  

i n t e n s i f y  t h e  d i f f i c u l t y  by w r i t i n g  i n t o  t h e  s t a t u t e s  vague 

la n g u a g e .  The p r o v i s i o n  t h a t  t h e  d e c i s i o n s  o f  b o a r d s  s h a l l  be 

f i n a l ,  w i th o u t  s t a t i n g  w hat was m ean t by " f i n a l , "  i s  a c a s e  

i n  p o i n t ,  " C o n s t i t u t i o n a l  la w y e rs  i n  C o n g re s s  ou g h t t o  have 

been  aw are t h a t  su c h  la n g u a g e  would r a i s e  more i s s u e s  th a n  

i t  c l a r i f i e d ,  a s  in d e e d  i t  d i d , " ^ ^ !  g u t  t h r o u g h  t h e  c o u r s e  o f  

y e a r s ,  i n  p ie c e m e a l  f a s h i o n ,  t h e  C o u r t  was a b l e  t o  g i v e  mean

in g  t o  t h e  law s g o v e r n in g  t h e  a c t i v i t i e s  o f  t h e  c o n s c i e n t i o u s  

o b j e c t o r s  d e s p i t e  vague s t a t u t o r y  la n g u a g e  and r e d u n d a n t l y  

v e x a t i o u s  dem ands.

^ ^ ^ S i b l e y ,  C o n s c r i p t i o n  o f  C o n s c i e n c e , p ,  4 2 8 ,



PART I I I  

CONCLUSION

CHAPTER X 

LEGALITY AND LEGACY

I t  i s  p e r h a p s  an o v e r s t a t e m e n t ,  b u t  i t  h a s  b e e n  s a i d  

t h a t  " 'se ldom , i f  e v e r ,  i n  t h e  p a s t ,  h a s  one i n d i v i d u a l  g ro u p  

b een  a b l e  t o  sh a p e  t h e  c o u r s e ,  o v e r  a p e r i o d  o f  t i m e ,  o f  any 

p h a s e  o f  o u r  v a s t  body  o f  c o n s t i t u t i o n a l  l a w , " l  a s  h a s  b e e n  

a c c o m p l is h e d  by  a r e l a t i v e l y  s m a l l  r e l i g i o u s  s e c t  known a s  t h e  

J e h o v a h 's  W i t n e s s e s ,  T h a t  i t  t o o k  an u n p o p u la r  g ro u p  t o  d e 

v e lo p  a body  o f  law  f o r  t h e  more c o n v e n t i o n a l  i s  n o t  o n ly  a d 

m i t t e d ,  b u t  i s  p e r h a p s  one o f  t h e  r e a l  ways by w h ich  law  i t s e l f  

can  be  made m e a n in g f u l  i n  a f r e e  s o c i e t y .  "The b e l i e f s  o f  t h e  

J e h o v a h 's  W i tn e s s e s  p r e c i s e l y  b e c a u s e  th e y  ru n  c o u n t e r  t o  

t h o s e  o f  t h e  g r e a t  m a j o r i t y , hav e  p e r fo rm e d  a c o n s t i t u t i o n a l  

s e r v i c e .  More s p e c i f i c a l l y ,  t o  t h e  d e v e lo p m e n t  o f  t h e  sco p e  

and b r e a d t h  o f  F i r s t  Amendment f r e e d o m s ,  t h e  " J e h o v a h 's  W i t 

n e s s e s  h a v e  c o n t r i b u t e d  t h e  m o s t , " 3  They w ere  a b l e  t o  c o n 

t r i b u t e  t o  t h e  "d e v e lo p m e n t  o f  a  c o n s t i t u t i o n a l  law  c o n c e r n in g  

F i r s t  Amendment l i b e r t i e s  ^ o r e /  th a n  any o t h e r  g ro u p  in  

h i s t o r y ,  , . / b e c a u s e /  t h e y  f o u g h t  v i g o r o u s l y  e v e ry  l e g a l  a t t e m p t

iM u ld e r ,  B i l l  o f  R i g h t s  ’R ev iew ,  I I ,  p ,  262 . S ee  a l s o  
W a l t e r  F ,  Murphy and Ü7 Herman P r i t c h e t t ,  C o u r t s , J u d g e s  and 
P o l i t i c s  (New Y o rk :  Random H o u se ,  I 9 6 I ) ,  p ,  2 b 3 ,

^ G re e n ,  W ash in g to n  U n i v e r s i t y  Law Q u a r t e r l y , XXVII, p ,  524,

^ M u ld e r ,  B i l l  o f  R i g h t s  R ev iew ,  I I ,  p ,  2 6 2 .
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I n  a l l  o f  t h e  c a s e s  b e f o r e  t h e  C o u r t ,  t h e  W i tn e s s e s  

f o u g h t  " w i th  f a n a t i c a l  z e a l ,  . . a s  a r e s u l t .  . . t h e s e  d e c i s i o n s  

h a v e  do n e  much t o  c l a r i f y  o u r  c o n s t i t u t i o n a l  law  r e l a t i n g  t o  

f re e d o m  o f  r e l i g i o n , "5  The c a u s e  and e f f e c t  o f  t h i s  g e n e r a l  

d e v e lo p m e n t  a r e  r e l a t i v e l y  s im p le  t o  a n a l y z e ,  i n  t h e  a t t e m p t  

t o  a p p r i s e  t h e  p e o p le  o f  im p en d in g  doom and  t o  g e t  th em  t o  

em b race  t h e  f a i t h  i n  w h ic h  t h e y  t h e m s e lv e s  h o l d ;

T h i s  c u l t  h a s  fo u n d  i t  n e c e s s a r y  t o  s t r u g g l e  a g a i n s t  
a  t r e m e n d o u s  s u r g e  o f  u n f r i e n d l y  l o c a l  o p i n i o n  and 
o p p o s i t i o n  — o p p o s i t i o n  a id e d  by  l o c a l  law s  d e s ig n e d  
t o  c u r t a i l  t h e  W i tn e s s e s  f u n c t i o n s  and  a c t i v i t i e s  — 
o p p o s i t i o n  a id e d  and a b e t t e d  by  z e a l o u s l y  a n t a g o n i s 
t i c  l o c a l  la w -e n fo rc e m e n t  a u t h o r i t i e s , 6

I n  a l l  t h e s e  c a s e s  b r o u g h t  b e f o r e  t h e  C o u r t ,  t h e  d i f f i 

c u l t i e s  w ere  l e g i o n ,  b u t  p e rh a p s  t h e  h e a r t  o f  t h e  d i f f i c u l t y  

l a y  i n  t h e  c o n f l i c t  b e tw e e n  t h e  p r e s e r v a t i o n  o f  " f u n d a m e n ta l  

s t a t e  n e e d s , "7  o v e r  and a g a i n s t  c o n s t i t u t i o n a l  l i b e r t i e s  w h ich  

w ere  t o  b e  l i k e w i s e  s a f e g u a r d e d .  I n  t h i s  r e s p e c t ,  t h e  r o l e  

p l a y e d  by t h e  Je h o v a h * s  W i tn e s s e s  h a s  b e e n  i m p r e s s i v e ,  f o r  t h e  

d e c i s i o n s  r e s u l t i n g  f ro m  t h e i r  a c t i o n s  "now s e t  t h e  p a t t e r n  

f o r  s t a t e  c o u r t s  i n  d e t e r m in i n g  how f a r  s t a t e  l e g i s l a t u r e s  may 

v a l i d l y  p ro c e e d  on m a t t e r s  p e r t a i n i n g  t o  f r e e d o m  o f  s p e e c h

^Rocco J .  T r e s o l l n i ,  A m erican  C o n s t i t u t i o n a l  Law (New 
Y o rk :  The M a c m illa n  C o . ,  1 9 5 y ) ,  p .  3Y21

^ R o b e r t  E ,C ushm an , L e a d in g  C o n s t i t u t i o n a l  D e c i s i o n s  
(New Y o rk :  A p p le t  o n - C e n t u i y - C r o f t s  I n c . ,  l y b o ) ,  p .  l 3 ^ .

% ulder. B i l l  of R ights Review, 11, p . 263.

T ib id ., p. 305 .
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and r e l i g i o n ,  o The c a s e s  i n c r e a s e d  i n  num ber and assum ed

g r e a t e r  s i g n i f i c a n c e ,  a s  l o c a l  l e g i s l a t i v e  b o d i e s ,  by  em ploy

in g  new and d i f f e r e n t  d e v i c e s ,  s o u g h t  t o  overcom e t h e  law s 

r u l e d  u n c o n s t i t u t i o n a l  by t h e  C o u r t .  "T h u s ,  w h i l e  t h e  c u l t  

. . . h a s  n e g l i g i b l e  i n f l u e n c e ,  i t s  i n c i d e n t a l  c o n t r i b u t i o n s  

t o  c o n s t i t u t i o n a l  law  h av e  b e e n  t r e m e n d o u s ly  s i g n i f i c a n t , "9 

The Suprem e C o u r t  h a s  n e v e r  c o n s id e r e d  c h a l l e n g i n g  

l e g i s l a t i o n  a s  p a r t  o f  i t s  p r im a r y  t a s k ,  i n d e e d ,  n o t  even  a 

s e c o n d a ry  r e s p o n s i b i l i t y .  B u t ,  i n  t h e  w ords o f  J u s t i c e  Murphy 

in  h i s  d i s s e n t i n g  o p in io n  i n  O p e l i k a :

Where r e g u l a t i o n  o r  i n f r i n g e m e n t  o f  t h e  l i b e r t y  
o f  d i s c u s s i o n  and t h e  d i s s e m i n a t i o n  o f  i n f o r m a t i o n  
and o p i n i o n  a r e  i n v o l v e d ,  t h e r e  a r e  s p e c i a l  r e a s o n s
f o r  t e s t i n g  t h e  c h a l l e n g e d  s t a t u t e .  . .1 0

B u t even  when s u c h  an o c c a s io n  i s  a t  h a n d ,  t h e  C o u r t ' s  r e s 

p o n s i b i l i t y  demands t h e  e x e r c i s e  o f  r e a s o n a b l e  r e s t r a i n t .  T h i s  

i s  w h a t  F r a n k f u r t e r  m eant when h e  s a i d ,  "B ut t o  th e  l e g i s l a t u r e

no l e s s  t h a n  t o  c o u r t s  i s  c o m m itted  t h e  g u a r d i a n s h i p  o f  c h e r i s h 

ed l i b e r t i e s . W h e n  a c o n f l i c t  o c c u r s  b e tw e e n  a u t h o r i t y  and

^Mulder and Comisky, Bill of Rights Review, p .  263 .

9l b i d .

IQj o n e s  V. O p e l i k a , p .  6 l 5 .  Murphy h e r e  r e l i e d  c h i e f l y  
on t h e  d e c i s i o n s  r e n d e re d  i n  T h o r n h i l l  v .  A labam a, L o v e l l  v ,  
G r i f f i n ,  s u p r a ,  and D r i v e r s  U nion v ,  Meadowmoor Company, 312
j j . w r m  T T p T ) . ------------------------------ ------------------------------------------

l l M i n e r s v i l l e  S c h o o l  D i s t r i c t  v .  G o b i t i s ,  p .  600.
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l i b e r t y ,  "we a r e  n o t  t h e  p r im a r y  r e s o l v e r  o f  t h e  c l a s h ,

Who t h e n  i s ?  P r e c i s e l y  b e c a u s e  t h e  q u e s t i o n  c a n n o t  be  s a t i s 

f a c t o r i l y  a n s w e re d ,  t h e  w hole  j u d i c i a l  p r o c e s s  h a s  r e q u i r e d  

t h e  s e a r c h  f o r  an a d j u s t m e n t .  I n  t h e  s t r e a m  o f  c o n s t i t u t i o n a l  

d e v e lo p m e n t ,  t h e  e x i s t e n c e  o f  c e r t a i n  r u l e s  and p r i n c i p l e s  h a s  

n o t  r e s o l v e d  a l l  c o n f l i c t s ,  "The i n d e f a t i g a b l e  e x e r t i o n s  by 

J e h o v a h 's  W i tn e s s e s " ^ 3  h a v e  f o r c e d  t h e  C o u r t  t o  s e e k  "a s e r v 

i c e a b l e  r u l e  f o r  d ra w in g  t h e  l i n e .  . . i n  i t s  s e a r c h  f o r  a p r o 

p e r  a d ju s tm e n t  b e tw e e n  c o n f l i c t i n g  c l a im s  t o  f reed o m  in  t h e  

e x e r c i s e  o f r e l i g i o n . "1^

Most o f  t h e  e a r l i e r  c a s e s  b r o u g h t  b e f o r e  t h e  c o u r t s  i n 

v o lv e d  t h e  p o l i c e  pow ers  o f  t h e  s t a t e  a s  a g a i n s t  t h e  c l a im s  

o f  t h e  r i g h t  o f  i n d i v i d u a l s  t o  s p e a k  and p u b l i s h  w i t h o u t  r e 

s t r a i n t ,  I n v o lv e d  h e r e  was t h e  p r i n c i p l e  t h a t  " t h e  aim  o f  

/ t r e e /  s o c i e t y  i s  i t s  own common g o o d , "^5 w h ich  t h e  C o u r t  i t 

s e l f  h a s  been  w i l l i n g  t o  r e s p e c t .  B u t  t h e  "common g o o d ,"  o r  

" p u b l i c  i n t e r e s t , "  h a s  n o t  a lw a y s  b e e n  d i s t i n g u i s h a b l e  when 

a  p e r s o n a l  f re e d o m  became a c o n s t i t u t i o n a l  o b s t r u c t i o n .  T h u s ,  

i n  p ie c e m e a l  f a s h i o n  t h e  C o u r t  d e a l t  w i t h  e a c h  c a s e  a s  i t  was

l ^ L e t t e r  from  F r a n k f u r t e r  t o  S t o n e ,  Q uoted i n  M ason, 
The Supreme C o u r t  f rom  T a f t  t o  W a rre n ,  p ,  1 3 9 ,

ISEdward Dumbauld, The B i l l  o f  R i g h t s  and What i t  Means 
Today (Norman: U n i v e r s i t y  o f  Oklahoma P r e s s ,  1 9 5 7 )  ̂ p .T T lY I

^ ^ A r th u r  N, H olcom be, Our Mpre P e r f e c t  Union (C am bridge : 
H a rv a rd  U n i v e r s i t y  P r e s s ,  1 9 5 0 ) ,  p ,  3^17

1 5 ja q u e s  M a r i t a i n ,  The R i g h t s  o f  Man and N a t u r a l  Law 
(G lasg o w : G lasgow  U n i v e r s i t y  P r e s s ,  1 5 5 8 ) , p ,  8 .
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p r e s e n t e d .  I n  t i m e ,  a r u l e ,  f a i n t  a s  i t  may h a v e  b e e n ,  was 

d e v e l o p e d .  As an e x a m p le ,  i n  t h e  d i s t r i b u t i o n  o f  h a n d b i l l s  

and o t h e r  r e l i g i o u s  l i t e r a t u r e ,  t h e  C o u r t  p u t  g r e a t  w e ig h t  on 

t h e  f re e d o m s  o f  s p e e c h  and p r e s s  and h e ld  t h a t  t h e  p o l i c e  pow er 

o f  t h e  s t a t e  t o  k e e p  t h e  s t r e e t s  c l e a n  o r  t o  p r o t e c t  i t s  c i t i 

z e n s  f ro m  b e i n g  u n d u ly  " b o th e r e d "  by knock  on d o o r s  and r i n g 

in g  o f  d o o r b e l l s ,  was i n s u f f i c i e n t  t o  r e s t r i c t  t h e  a c t i v i t y .

On t h e  o t h e r  h a n d ,  t h e  p o l i c e  power o f  t h e  s t a t e  was s u f f i c i e n t  

t o  r e s t r i c t  t h e  a c t i v i t y  o f  m in o rs  when t h e y  w e re  en g ag ed  in  

h a n d b i l l  d i s t r i b u t i o n  i n  t h e  p u b l i c  s t r e e t s . 17 The C o u r t ,  in  

t h i s  i n s t a n c e  was w i l l i n g  t o  assume t h a t  t h e  p r o t e c t i o n  o f  t h e  

h e a l t h  and w e l f a r e  o f  m in o rs  was so  j e o p a r d i z e d  by s t r e n u o u s  

p h y s i c a l  a c t i v i t i e s  t h a t  i t  o u tb a la n c e d  t h e  im p o r t  and w e ig h t  

a c c o r d e d  r e l i g i o u s  f re e d o m .

The u s e  o f  p u b l i c  p a r k s  t o o  h a s  b e e n  d e c l a r e d  t o  b e  f r e e  

and a v a i l a b l e  g e n e r a l l y  w i th o u t  t h e  r e q u i r e m e n t  o f  a p e r m i t . 1^ 

E s p e c i a l l y  o f f e n s i v e  i s  t h e  p e r m i t ,  i f  i t  i s  u s e d  t o  d i s c r i m 

i n a t e  a g a i n s t  c e r t a i n  g r o u p s ,19 B ut i f  t h e  g r a n t i n g  o f  p e r m i t s  

i s  l e f t  i n  t h e  h a n d s  o f  o f f i c i a l s  w i t h  no d i s c r e t i o n ,  no pow er

^^Lovell V ,  Griffin, Schneider v, Irvington, Largent v, 
Texas, Jamison v, Texas, and Martin v. Struthers, supra.

I T P r in c e  v ,  M a s s a c h u s e t t s , s u p r a , 

l ^ N iem otko  v ,  M a ry la n d , s u p r a .

19pow ler v , Rhode I s la n d , su pra ,
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t o  d i s c r i m i n a t e  o r  t o  c o n t r o l  f r e e  ^ -peech , o n ly  t o  a s s u r e  

r e a s o n a b l e  c o m fo r t  and c o n v e n ie n c e  o f  t h e  w ho le  c i t y ,  t h e  

C o u r t  h a s  p e r m i t t e d  s u c h  o r d in a n c e s  t o  s t a n d . 20 When i t  

c o n c e r n s  th e  u s e  o f  p u b l i c  s t r e e t s  f o r  t h e  p u r p o s e  o f  c o n 

d u c t i n g  p a r a d e s  and d e m o n s t r a t i o n s > t h e  p o l i c e  pow er o f  t h e  

s t a t e  i s  a lm o s t  a b s o l u t e .  O b v io u s ly ,  p e r s o n a l  f r e e d o m  c a n n o t  

b e  g r a n t e d  i f  i t  i n t e r f e r e d  w i t h  t h e  o r d e r l i n e s s  o f  c i t y  t r a f 

f i c  and th e  c o n v e n ie n c e  o f  " 2 6 ,0 0 0  p e r s o n s , "  The s a f e t y  and 

c o n v e n ie n c e  o f  t h e  p e o p le  in  t h e  u s e  o f  p u b l i c  h ig h w ay s  loom 

l a r g e  i n  t h i s  i n s t a n c e ,  and o r d in a n c e s  p a s s e d  t o  s a f e g u a r d  

th e m ,  h av e  n e v e r  been  r e g a r d e d  a s  i n c o n s i s t e n t  w i t h  c i v i l  

l i b e r t i e s , 21

No m a t t e r  how u n p l e a s a n t  t h e  l a n g u a g e  o r  how d i s t u r b 

i n g  m e c h a n ic a l ly  a m p l i f i e d  sound  may b e ,  t h e  C o u r t  h a s  u p 

h e l d  t h e  r i g h t  t o  t h e i r  u s e  i n  p u b l i c  p l a c e s , 22 T h u s  t h e  u se  

o f  r e c o r d  p l a y e r s  and p u b l i c  a d d r e s s  s y s te m s  h a s  b e e n  d e f in e d  

a s  a  p a r t  of f r e e  s p e e c h  g u a r a n t e e s .  B u t  u n p l e a s a n t  la n g u a g e  

h a s  a l i m i t a t i o n ,  n a m e ly ,  t h a t  i t  m ust n o t  c o n s t i t u t e  " f i g h t 

i n g  w o r d s , "23 H e r e ,  t h e  C o u r t  w i l l  im pose  t h e  " c l e a r  and p r e 

s e n t  d a n g e r"  r u l e .  I f  t h e  s p e e c h  in  q u e s t i o n  w i l l  i n c i t e  a 

r i o t  o r  c r e a t e  a d a n g e r  t o  t h e  p u b l i c ,  t h e n  t h i s  i s  one o f

20p o u lo s  V, New H a m p sh ire , s u p r a ,

21Cox V, New H a m p sh ire , s u p r a ,

22 ç a n t w e l l  v ,  C o n n e c t i c u t , S a i a  v .  New Y o rk , s u p r a .

2 3 C h a p lin sk y  v .  New H a m p s h ire ,  s u p r a ,
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t h e  " s u b s t a n t i v e  e v i l s  t h a t  C o n g re s s  h a s  a r i g h t  t o  p r e v e n t . "^ 4  

The t e s t  o f  a "b ad "  word a s  p r o v id e d  i n  C h a p l i n s k y , was w he

t h e r  t h e  word i n  q u e s t i o n  i s  " l i k e l y  t o  p ro v o k e  t h e  a v e r a g e  

p e r s o n  t o  r e t a l i a t i o n . "^5  And t h e  e p i t h e t ,  "damned r a c k e t e e r , "  

o r  "damned f a s c i s t , "  would p ro v o k e  any a v e r a g e  p e r s o n  t o  r e 

t a l i a t e ,  t h e r e b y  c a u s in g  a b r e a c h  o f  p e a c e  w h ich  t h e  s t a t e  h a s  

t h e  pow er t o  p r e v e n t .  As t h e  C o u r t  r e i t e r a t e d  o v e r  and o v e r ,  

f re e d o m  o f  s p e e c h  i s  n o t  a b s o l u t e .  And i n  s a y in g  s o ,  t h e  C o u r t  

p ro n o u n ced  t h e  d i f f i c u l t y  w i t h  w h ich  a l l  d e m o c r a t i c  s y s te m s  

hav e  b een  a f f l i c t e d .

I n  t h e  l i c e n s e  t a x  c a s e s ,  t h e  C o u r t  a t  f i r s t  p e r m i t t e d  

s t a t e  i m p o s i t i o n  o f  n o n d i s c r i m i n a t o r y  t a x e s  on t h e  g ro u n d  t h a t  

s e l l i n g  l i t e r a t u r e  how ever s m a l l  t h e  f e e ,  o r  w h a te v e r  t y p e  t h e  

m a t e r i a l ,  was n o t  an u n c o n s t i t u t i o n a l  i n f r i n g e m e n t  o f  F i r s t  

Amendment f r e e d o m s . W i t h i n  a s h o r t  t im e  h o w e v e r ,  t h e  C o u r t  

r e v e r s e d  i t s e l f  and h e ld  u n c o n s t i t u t i o n a l  s t a t e  o r d in a n c e s  r e 

q u i r i n g  l i c e n s e  f e e s  upon p e d d l e r s  of r e l i g i o u s  l i t e r a t u r e . 27 

A c c o rd in g  t o  t h e  C o u r t ,  t h e  c o l p o r t e u r ' s  a c t i v i t y  was n o t  

t r a n s f o r m e d  i n t o  a co m m e rc ia l  e n t e r p r i s e  m e re ly  b e c a u s e  he  

" s o l d "  h i s  a r t i c l e s  r a t h e r  th a n  " d o n a te d "  th e m .  T h i s  was an 

u n c o n s t i t u t i o n a l  f l a t  t a x .  In  t h i s  d e v e lo p m e n t ,  t h e  C o u r t

24 s c h e n c k  v .  U n i te d  S t a t e s , s u p r a .

2 5 c h a p l in s k y  v .  New H a m p sh ire , p .  5 7 ^ .

26J o n e s  v .  O p e l i k a , s u p r a .

27M urdock v .  P e n n s y l v a n i a , s u p r a .
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p o i n t e d  o u t  t h a t  t h e  p r o p e r  p l a c e  f o r  a t t a c k  a g a i n s t  s t a t e  

l i c e n s i n g  o r d in a n c e s  was n o t  on t h e  f e d e r a l  c o u r t  l e v e l ,  b u t  

t h r o u g h  s t a t e  c o u r t s , ^8 The r e s t r i c t i o n  a g a i n s t  l i c e n s i n g  

o r d in a n c e s  was l i k e w i s e  a p p l i c a b l e  t o  t h e  D i s t r i c t  o f  C o lu m b ia ,^9 

and i t  made no d i f f e r e n c e  w h e th e r  t h e  c o l p o r t e u r  was an i t i n e r a n t  

e v a n g e l i s t ,  o r  a r e s i d e n t  m i n i s t e r ,  t h e  law  was e q u a l l y  a v a i l 

i n g ,  30

I n  many ways s i m i l a r  t o  t h e  l i c e n s e  t a x  c a s e s ,  i n  t h e  

f l a g  s a l u t e  c o n t r o v e r s y ,  t h e  C o u r t  r e v e r s e d  i t s e l f  f ro m  an 

e a r l i e r  d e c i s i o n  w h ich  u p h e ld  a s t a t e  a c t i o n  t o  r e q u i r e  p u b l i c  

s c h o o l  c h i l d r e n  t o  s a l u t e  t h e  f l a g , 31 A l th o u g h  t h e  C o u r t  a t  

f i r s t  r e a s o n e d  t h a t  t o  t h e  l e g i s l a t i v e  b o d i e s  b e l o n g s  t h e  

r e s p o n s i b i l i t y  t o  d e t e r m in e  p r o p e r  modes o f  i n c u l c a t i n g  i n t o  

y ou n g  m inds  c e r t a i n  d e s i r a b l e  b e h a v i o r ,  i t  abandoned  t h i s  r e a s o n 

i n g  a few  y e a r s  l a t e r  on t h e  g round  t h a t  c o m p u lso ry  f l a g  s a l u t e  

was t a n ta m o u n t  t o  c o m p u lso ry  a l l e g i a n c e  t o  a b e l i e f  w h ich  t h e  

F i r s t  Amendment forbade,32 To demand t h e  e x p r e s s i o n  o f  a b e 

l i e f  a g a i n s t  a p e r s o n ’ s w i l l  was an u n c o n s t i t u t i o n a l  command. 

N e i t h e r  w ere  t h e  s t a t e s  p e r m i t t e d  t o  r e s t r a i n  J e h o v a h ’ s W i t 

n e s s e s  f ro m  d i s t r i b u t i n g  l i t e r a t u r e  e x p l a i n i n g  why t h e y  w ere

28p o u g la s  V ,  City o f  Jeannette, s u p r a ,

29B usey  v .  D i s t r i c t  o f  C o lu m b ia , s u p r a ,

30p o l l e t t  V ,  McCormick, supra,
S lM i n e r s v i l l e  S c h o o l  D i s t r i c t  v ,  G o b i t i s ,  s u p r a ,

3 % e s t  V i r g i n i a  B oard  o f  E d u c a t io n  v ,  B a r n e t t e ,  s u p r a .
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opp o sed  t o  t h e  c o m p u lso ry  f l a g  s a l u t e . - ’-'

When t h e  v a l i d i t y  o f  r e s t r i c t i o n s  upon d i s t r i b u t i o n  o f  

r e l i g i o u s  l i t e r a t u r e  i s  u n d e r  c o n s i d e r a t i o n ,  t h e r e  i s  no d i f 

f e r e n c e  b e tw e e n  a "company tow n" w h e th e r  p r i v a t e ly - o w n e d 3 4  o r  

g o v e rn m e n t-o w n e d ,35 f ro m  an o r d in a r y  com m unity . They  w i l l  be  

t r e a t e d  a l i k e .  T hus i f  a m u n i c i p a l i t y  c a n n o t  p r o h i b i t  p e d d l e r s  

o f  r e l i g i o u s  l i t e r a t u r e  f rom  d i s t r i b u t i n g  t h e i r  w a re  in  i t s  

own to w n s h ip ,  u n d e r  s i m i l a r  c o n d i t i o n s ,  n e i t h e r  can  a  company 

tow n im pose  t h e  same r e s t r i c t i o n .

I n  t h e  c o n s c i e n t i o u s  o b j e c t o r  c a s e s ,  t h e  C o u r t  e s t a b l i s h 

ed some b a s i c  p r o c e d u r a l  r u l e s .  Most i m p o r t a n t ,  j u d i c i a l  r e 

v iew  w ould n o t  b e  a v a i l a b l e  u n t i l  t h e  w hole  a d m i n i s t r a t i v e  

p r o c e s s  was e x h a u s t e d . 36 The r e g i s t r a n t  was n o t  r e q u i r e d  t o  

r e p o r t  t o  camp i n  o r d e r  t o  e x h a u s t  t h e  p r o c e d u r a l  r e m e d i e s .

He c o u ld  make a d e f e n s e  a s  t o  t h e  v a l i d i t y  o f  t h e  c l a s s i f i c a 

t i o n  b e f o r e  i n d u c t i o n .  A f t e r  i n d u c t i o n ,  h i s  o n ly  rem edy w ould 

b e  th r o u g h  a  w r i t  o f  h a b e a s  c o r p u s ,  u n l e s s  i t  was a C i v i l i a n  

P u b l i c  S e r v i c e  camp i n  w h ich  c a s e ,  t h e  n o rm a l c i v i l  c h a n n e l s  

o f  j u d i c i a l  r e l i e f s  w ere  s t i l l  open.37 A l l  b o a rd  d e c i s i o n s  were

33r a y l o r  v .  M i s s i s s i p p i , and Mathews v .  H a m i l to n , s u p r a .

3%î a r s h  v .  Alabama, s u p r a .

35T u c k e r  v .  T e x a s , s u p r a .

36palbo V. United States, supra.
3 7 c ib s o n  v .  U n i te d  S t a t e s ,  s u p r a .



363 qRf i n a l ,  even when th e  d e c is io n s  were made e rro n eo u s ly .  

Furtherm ore, i f  a r e g i s t r a n t  f a i l e d  to  make an appea l,  he 

could not l a t e r  do so by claim ing t h a t  h is  f a z .u r e  was based 

on th e  ground t h a t  appeal a t  t h a t  tim e would have been f u t i l e , 59

The p roper p lace  to  hold a t r i a l  f o r  th e  r e g i s t r a n t  v;ho 

was in d ic te d  f o r  f a i l u r e  to  r e p o r t  f o r  work, was in th e  v ic inage 

of th e  crime, t h a t  i s ,  in  th e  p lace  where he was req u ired  to  

r e p o r t  fo r  work, not in  th e  d i s t r i c t  where he r e s i d e d . ^0

The d e te rm in a tio n  as to  whether a r e g i s t r a n t  i s  to  be 

c l a s s i f i e d  a m in i s te r  or a co n sc ie n tio u s  o b je c to r  was a ques

t io n  of law f o r  d e te rm ina tion  by th e  C o u r t , b u t  th e  burden of 

such proof lay  w ith  the  r e g i s t r a n t ,  and the board could ac t 

only upon th e  o b je c t iv e  f a c t s  in  th e  c a s e . ^2 Qn the  o the r  

hand, when th e  r e g i s t r a n t  ob jec ted  to  p a r t i c ip a t io n  in war on 

r e l ig io u s  grounds, th e  board could use s in c e r i ty  as a t e s t  

and not o b je c t iv e  f a c t s  a lo n e . There must be reasonab le  con? 

s is te n c y  in th e  r e g i s t r a n t ' s  c l a i m s . ^3

The U n iv ersa l M il i ta ry  T ra in in g  and S erv ice  A ct, among 

o th e r  requ irem en ts , compelled th e  Department of J u s t i c e  to

33]S8tep V. United S t a t e s , su p ra .

39su n a l  v . L a r g e ,  s u p r a .

^0Johnston v . United S t a t e s , su p ra .

^ I ç o x  V . United S t a t e s , su p ra .

^^Dicicinson v. United S t a t e s , su p ra .

^3vfitmer v . United S t a t e s , and S ic u r e l l a  v . United S t a t e s ,
su p ra .
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fu rn is h  th e  r e g i s t r a n t  w ith  a " f a i r  resume" of FBI r e p o r t s  

and th e  oppo rtu n ity  f o r  r e b u t t a l . ^4 Although th e  Act did not 

exp ress ly  provide th a t  th e  r e g i s t r a n t  be supp lied  w ith  the  

D epartm ent's  recommendations to  the board, t h i s  to o ,  the  Court 

sa id  must be fu rn ished  th e  r e g i s t r a n t . ^5 C onversely , due p ro 

cess was not den ied , and th e  requirement of th e  Act was met 

i f  th e  r e g i s t r a n t  had access to  his f i l e s  in which th e  proper 

in form ation  was con ta ined . I t  was not necessary  t h a t  th e  

r e g i s t r a n t  be supplied  a copy of the  h ea rin g  o f f i c e r ' s  r e 

p o r t ,  or be given t h e . opportun ity  t o  in sp e c t  th e  o r ig in a l  FBI 

r e p o r t s .  A resume of th e  r e p o r t  was s u f f i c i e n t  to  meet th e  

p ro v is io n  of th e  A c t .46

In  a l l  t h i s ,  th e  Court was cognizan t of the  f a c t  t h a t  

Congress c a re fu l ly  o u tlined  th e  procedure f o r  in d u c tio n  even 

p rov id ing  fo r  a s te p  by s te p  appeal system. "Except where 

th e  C o n s t i tu t io n  re q u ire s  i t .  J u d ic ia l  review of a d m in is t ra 

t i v e  a c t io n  may be gran ted  or witheId as Congress ch o o se s ,"4? 

otherw ise th e re  would occur " l i t i g i o u s  in te r r u p t io n "  which 

Congress intended to  p re v e n t .  The hoards were th e re fo r e  g r a n t 

ed g re a t  leeway in  c l a s s i fy in g  the r e g i s t r a n t s .  Presumption was

4^immons v. United S t a t e s , B ates  v . United S t a t e s ,
Simon v. United S t a t e s , and De tTôss v . tïnite5~S't'a't'es, su p ra .

4 5 Johnston v. United S ta te s , su p ra .

46Gonzales v. United S ta te s , ( i 9 6 0 ) ,  su p ra .

47Estep V .  United S t a t e s ,  su p ra .
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in  t h e i r  fa v o r ,  and u n le ss  t h e i r  d ec is io n s  had no b a s is  in  

f a c t ,  or were wantonly a r b i t r a r y  and c a p r ic io u s ,  they  were 

l e f t  to  s tand .

H is to r i c a l l y ,  whenever the  Court has faced a re c u r re n t  

i s su e  the  substance of which was not e a s i ly  d is t in g u is h a b le  in  

r e l a t i o n  to  c o n s t i tu t io n a l  p r in c ip l e s ,  the r e s u l t  has been th e  

search  fo r  a s tan d a rd . To a la rg e  measure, t h i s  i s  an im

p o r tan t  function  of the  Court. Although the  C o n s ti tu t io n  is  

couched in genera l te rm s, i t  has not prevented implementing 

s ta n d ard s ,  fo r  the Court has been f a i r l y  su c c e s s fu l  in  fa sh io n 

ing g u id e l in e s .  Some of th e  more enduring a re ;  the  " c le a r  and 

p resen t danger" r u l e ,  th e  "reasonab le  man" th e o ry ,  and the 

" se c u la r  re g u la t io n "  r u l e .  To be su re ,  th ese  ru le s  are  not 

a b so lu te ,  nor w i l l  th e re  ever be one. But they have served 

to  circum scribe the  bounds beyond which c e r ta in  a c t i v i t i e s  

w i l l  not be allowed. The d i f f i c u l t y  in  the  cases brought be

fo re  the Court by the  Jehovah 's  W itnesses has been pronounced 

because none of th e se  r u le s  was s u f f i c i e n t  in  i t s e l f  except 

in  some iso la te d  in s ta n c e s .  F requen tly  a combination of 

c r i t e r i a  was ap p l ie d .  T reated  as a whole, th e  problem was in  

th e  attem pt to  shape a po licy  in  th e  l ig h t  of the  d i f f i c u l t i e s  

ingrained  in  any claim based upon r e l ig io n  a g a in s t  th e  w i l l  

of a u th o r i ty .

I t  i s  not subm itted here th a t  th e  Court i s  a p o l ic y 

making body. The answer to  th a t  problem l i e s  in  a proper de

f i n i t i o n  of policy-m aking. I t  i s  submitted however, th a t  the
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C o n s t i tu t io n  does not i n t e r p r e t  i t s e l f ,  and i f  th e  ac t io n  of 

th e  Court overlaps in to  an area reserved  to  o th e r  organs of 

th e  system , t h i s  too  i s  a m a tte r  of i n t e r p r e t a t i o n .  The d i s 

crepancy - -  i f  i t  can be ca l le d  th a t  — i s  not in  th e  ac tio n  

of th e  C ourt, i t  i s  in h e re n t in a system of i d e a l i s t i c  se p a ra 

t i o n ,  a s e p a ra t io n  which in  i t s  id e a l  form, i s  not to  be had . 

Because th e  C o n s ti tu t io n  does not i n t e r p r e t  i t s e l f  th e  cases 

examined in  t h i s  study re v e a l  t h a t  in  m a tte rs  where the  proper 

a p p l ic a t io n  of the  C o n s t i tu t io n  was unknown, or a t  b e s t  nebulous, 

th e  Court acted  as the  law giver. And give law, i t  d id .  But 

what did th e  Jehovah 's  W itnesses give?

The c o n tr ib u t io n  of the Jehovah 's  W itnesses t o  American 

c o n s t i t u t i o n a l  law i s  monumental w ith in  th e  bounds of b as ic  

fundam ental l i b e r t i e s .  In most cases t h e i r  a c t i v i t i e s  did not 

make prim ary c o n t r ib u t io n s ;  a t  b e s t ,  they  were secondary . This 

i s  not t o  minimize th e  s ig n i f ic a n c e  of t h e i r  impact in  c o n s t i 

t u t i o n a l  development. As f a r  as r e l ig io u s  groups are  concerned, 

more than  any o ther  s in g le  denomination or s e c t ,  th e  Jehovah 's  

W itnesses unquestionably  made the  g r e a te s t  c o n t r ib u t io n  toward 

th e  c l a r i f i c a t i o n  and implementation of c o n s t i tu t io n a l  guaran

t e e s ,  T h is  a lone , i s  a d i s t i n c t i o n  worthy of honor and n o te .

As a s in g le  r e l ig io u s  group, not only were they  re sp o n s ib le  

f o r  th e  g r e a te s t  number of court c a ses ,  they were a b le ,  in most 

in s t a n c e s ,  to  r e a l i z e  t h e i r  demands f a r  beyond th e  ex p ec ta tio n  

of th e  m a jo r i ty  in  g e n e ra l .  In o th e r  words, in  a d d i t io n  to  

num erical s u p e r io r i ty ,  th e re  was th e  im portant a s p e c t  of
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q u a l i t a t i v e  achievement. As has been s a id ,  "Even when the 

Jehovah’s W itnesses lo se  a case in  the  Supreme Court they  seem 

able t o  lo se  in such a way as to  make another c o n tr ib u t io n  to  

b u i ld in g  th e  le g a l  s t r u c tu r e  of c i v i l  l i b e r t y .

With re s p e c t  to  im portant c o n s t i tu t io n a l  advance^, of a 

primary na tu re  was th e  c o n t r ib u t io n  made toward the  d e f in i t io n  

of fundamental l i b e r t i e s  e s p e c ia l ly  in freedom of r e l ig io n  as 

i t  i s  r e la te d  to  o th e r  freedoms such as speech and assembly.

This i s  an ou ts tan d in g  c h a r a c t e r i s t i c  of the  Jehovah’s W itness

es c a se s .  Very seldom, i f  eve r, was the  c o n s t i tu t io n a l  ques

t io n  dependent upon a s in g le  freedom, i t  was more a fus ion  of 

b a s ic  r i g h t s ,  the  f l a g  s a lu te  cases no tw iths tand ing .

The f l a g  s a lu te  cases serve as an example of a c o n tr ib u 

t io n  of a primary n a tu re .  This re c u r re n t  is su e  compelled the

Court to  render a judgment as to  what the  C o n s ti tu t io n  re q u ire d ,  

when a c i t i z e n  re fused  to  s a lu te  a n a t io n a l  symbol — never before  

l e g a l ly  questioned — on th e  b a s is  of h is  r e l ig io u s  b e l i e f s .

This was more than  ju s t  a requirem ent to  make outward obeisance

"Jehovah’s W itnesses Lose — and Win," C h r is t ia n  
Century, LXX (May 13 , 1953)> P .  5 6 5 .  The reasoning  of t h i s  
argument was based on Foulos v . New Hampshire, 3^5 U.S. ( 1 9 5 3 ) ,  
in  which th e  Court held t h a t  th e  F'ortsmouth a u th o r i t i e s  had 
no r ig h t  to  deny th e  Jehovah’s W itnesses a perm it to  conduct 
r e l ig io u s  meetings in a p u b lic  park , but upheld the  f in e  im
posed on th e  p e t i t i o n e r  on th e  ground th a t  the  proper remedy 
was a w r i t  of mandamus. "So t h a t ,  in upholding the  f i n e ,  the  
Court a t  th e  same time la id  down a sweeping ru le  covering the  
r e l a t i o n  of lo c a l  ordinances to  th e  guaran tees of the  F i r s t  
Amendment."
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t o  a badge of n a t io n a l  u n ity , i t  was a l i b e r a l  i n t e r p r e t a t i o n  

o f  c o n s t i tu t io n a l  guarantees and a long s t r i d e  in  the  d i r e c t io n  

of expanded p re fe r re d  freedoms. I t  was a c o n s t i tu t io n a l  in 

t e r p r e t a t i o n  of s taggering  p ro p o rtio n s  which was not con tingen t 

on r e l ig io u s  freedom alone although th e  co n ten tio n  i t s e l f  had 

been so based . So fundamental a p r a c t i c e  as the  expression  of 

a l le g ia n c e  to  a co u n try ’s h ig h e s t  symbol was re leg a te d  to  a 

"back se a t"  when the  issue involved compulsion. Yet the  a u th o r

i t y  of any e f f e c t i v e ,  w ell-ordered  s t a t e  to  ex e rc ise  compulsion 

has  never been questioned .

The l ic e n s e  ta x  cases to o ,  emphasized t h i s  im portant 

t r e n d .  At t h i s  p o in t ,  there  occured a g r e a t  s h i f t  in  th e  de

velopment of c o n s t i tu t io n a l  law r e l a t i n g  to  l ic e n se  ta x e s .  I t  

took  the  Jehovah’s Witnesses to  b ring  about the  d o c tr in e  th a t  

th e  d issem ina tion  of r e l ig io u s  ideas was not su b je c t  to  l ic e n se  

f e e s  even i f  th e  ideas were expressed through the  channels and 

methods long thought to  be commercial, and th e re fo re  ta x a b le .  

The ques tion  became one of when and to  whom may th e  s t a t e  im

pose a ta x  - -  r e a l ly  an age-old problem. But the  ta x  was de

c la re d  in v a l id  even when i t  appeared to  be nondiscrim inatory  

and was reasonably  imposed f o r  the  purpose of defray ing  ex

penses incu rred  by those  being tax ed . Of g re a t  s ig n if ic a n c e  

i s  the  f a c t  t h a t  p rev iously , l ic e n se  ta x e s  on p u b lic a t io n s  and 

o th e r  forms of expression  were held to  be v a l id  on the  ground 

th a t  th e  ta x  was not on the exp ress ion , b u t on the  methods
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u t i l i z e d .  What makes t h e  J e h o v a h 's  W i tn e s s e s  c a s e s  momen

t o u s  i s  t h e  f a c t  t h a t  t h e  c o n s t i t u t i o n a l  a rgum en t o f  t h e  

v a l i d i t y  o f t a x a t i o n  on p u b l i c a t i o n s  and d i s t r i b u t i o n  i s  s t i l l  

good la w , b u t  i s  u n a v a i l i n g  when a p p l i e d  t o  d i s t r i b u t i o n  o f  

r e l i g i o u s  l i t e r a t u r e .  T h i s  o f  c o u r s e  o p en s  up g r e a t  a v e n u e s  

in  c o n s t i t u t i o n a l  law  r e l a t i n g  t o  l i c e n s e  f e e s  on d i s s e m i n a 

t i o n  o f  i d e a s .  The i s s u e s  in v o lv e d  h e r e i n  a r e  f a r  f ro m  com

p l e t e .  The c r i t i c i s m s  a s  t o  why t h e  p r e s s  i s  n o t a c c o rd e d  

s i m i l a r  p r i v i l e g e s  hav e  b e e n  d i s c u s s e d  ( s e e  c h a p t e r  V I ) .

T h e se  c a s e s  seem t o  say  t h a t  t h e  d i s s e m i n a t i o n  of r e l i g i o u s  

i d e a s  i s  n o t  t h e  same a s  d i s s e m i n a t i n g  o t h e r  i d e a s .  I t  i s  

s t i l l  an acad em ic  q u e s t i o n  inasm uch  as  o t h e r  id e a s  s u c h  a s  

t h o s e  e x p r e s s e d  th r o u g h  p o l i t i c a l  h a n d b i l l s  a r e  u s u a l l y  d i s 

t r i b u t e d  f r e e  o f  c h a r g e .  I t  was t o  t h i s  g e n e r a l  e x p a n s io n  o f  

r e l i g i o u s  l i b e r t i e s  Mr, C u r t i s  made r e f e r e n c e  when he s a i d ,  

" t r a n s c e n d e n t a l  a b s t r a c t i o n s  h a v e  a way o f  g e t t i n g  a b s u r d , "  

and t h a t  was b e c a u s e  some J u s t i c e s  found  th e m s e lv e s  i n  t h e  

" t r a n s c e n d e n t a l  d i t c h . "^9  R e a so n a b le  o r  a b s u r d ,  t h e  d e c i s i o n s  

w ere  a la n d m a rk  i f  o n ly  t h e y  s e rv e d  t o  open up  new c o n s t i t u 

t i o n a l  d o o r s  and j u d i c i a l  v i s t a s .

The c o n s t i t u t i o n a l  c o n t r i b u t i o n  i n  t h e  s p e c i f i c  a r e a s  

o f  s p e e c h ,  a s se m b ly  and p r e s s  a r e  a l s o  n o t a b l e ,  b u t  t h e  t r e n d s ,  

e s t a b l i s h e d  by p r e v io u s  c a s e s  loom so  l a r g e  i n  th e  b a c k g ro u n d ,  

t h a t  t h e  J e h o v a h 's  W i tn e s s e s  c a s e s  - -  a t  b e s t  - -  s e r v e d  o n ly

^9charles  P ,  C u rtis  J r ,  Lions Under th e  Throne (Boston: 
Houghton M if f l in  Co,, 194?), pp. 313-3141
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to  s tren g th en  or v e r i fy  e a r l i e r  j u d i c i a l  i n t e r p r e t a t i o n s .  As 

f o r  example: in  th e  Boston common c a s e , 50 th e  Court upheld th e  

power of th e  l e g i s l a t u r e  to  r e s t r i c t  th e  use of a p u b lic  p lace  

on th e  r id ic u lo u s  reason ing  th a t  s in c e  th e  l e g i s l a t u r e  had the  

power to  put an end to  th e  use of a p u b lic  p la c e ,  " i t  may take  

the  l e s s e r  s te p  of l im i t in g  the  pub lic  u se .  . ."51 The Jeho

v a h 's  W itnesses could have made a primary c o n t r ib u t io n  h e re ,  

had i t  not been f o r  Hague v. C . I . 0 . 5 2  which overshadowed a l l  

f r e e  speech cases in v o lv in g  the  W itnesses. Near v. M innesota53 

too  sapped some of the  c o n s t i tu t io n a l  s t r e n g th  from th e  Jeho

vah’s Witnesses cases a f f e c t in g  th e  is s u e  of p r io r  censorsh ip  

in f r e e  speech. This i s  not to  say t h a t  th e  W itnesses ' con

t r i b u t i o n  in t h i s  p a r t i c u l a r  area  i s  n i l ,  i t  does s u b s ta n t ia te  

however, th e  claim  t h a t  th e  c o n t r ib u t io n  was not as momentous 

as in  some o th e r  a r e a s .  But i t  i s  f a l s e  modesty th a t  d isc la im s  

s ig n i f ic a n c e  merely because the  c o n tr ib u t io n  has not been 

p rim ary . I f  Hague e s ta b l i s h e d  a fundamental p r in c ip l e ,  then 

i t  took  th e  Jehovah 's  W itnesses to  ev a lu a te  and am plify the  

most p e r t in e n t  a sp ec ts  of i t s  c o n s t i tu t io n a l  im p l ic a t io n s .

This i t  seems i s  a s ig n a l  c o n tr ib u t io n  of the  W itnesses in 

p r a c t i c a l ly  every area  w ith in  which they  were invo lved . I t

5Qp av is  V .  M assachusetts , 1 6 7  U .S .  43 ( l8 9 7 ) .

51l b i d . ,  p .  4 7 .

5 2 3 0 7  U .S .  4 9 6  (1939).

53283 U .S .  6 9 7  ( 1 9 3 1 ) .
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was n o t  t h e i r  l o t  t o  b e  b l e s s e d  w i th  many c o n s t i t u t i o n a l l y  u n 

i m p o r t a n t  c a s e s .

No l e s s  i m p o r t a n t  a r e  t h e  num erous o c c a s i o n s  w h ich  d ro v e  

t h e  C o u r t  t o  d e f i n e ,  i n  c o n s t i t u t i o n a l  t e r m s ,  w hat was m eant 

by  t h e  i n c o r p o r a t i o n  o f  r e l i g i o u s  f re e d o m  i n t o  t h e  due p r o c e s s  

c l a u s e  o f  t h e  F o u r t e e n t h  Amendment. To be s u r e ,  t h e  d o c t r i n e  

was n o t  n o v e l  w i th  t h e  W i t n e s s e s ,  b u t  i t  t o o k  t h i s  wayward r e 

l i g i o u s  p r e s s u r e  g ro u p  t o  goad t h e  C o u r t  t o  a c t i o n  f ro m  w h ich  

h a v e  em erged  i n t e l l i g i b l e  c o n s t i t u t i o n a l  la n g u a g e  and r e a l i s 

t i c  a d m i n i s t r a t i v e  p r i n c i p l e s .  The J e h o v a h 's  W i tn e s s e s  n e v e r  

s e t t l e d  f o r  c o n s t i t u t i o n a l  p l a t i t u d e s .

W h e th e r  i t  b e  t h e  u s e  o f  sound d e v i c e s  in  p u b l i c  g a t h e r 

i n g s ,  c o n s c i e n t i o u s  o b j e c t i o n  t o  n a t i o n a l  s e r v i c e ,  o r  r i n g i n g  

d o o r b e l l s  i n  a  " p e a c e - l o v i n g "  n e ig h b o rh o o d ,  one t h i n g  h a s  b een  

made c l e a r ;  i n  t h e  d e v e lo p m e n t  o f  c o n s t i t u t i o n a l  t r e n d s  w i t h 

i n  a com plex  com m unity o f  i n d u s t r i a l  p r o g r e s s  and m a t e r i a l i s t i c  

w e a l t h ,  t h e  J e h o v a h 's  W i tn e s s e s  made a n o t i c e a b l e  m ark  in  p r e 

s e r v i n g  t h e  b a s a l  r i g h t  o f  an i n d i v i d u a l  t o  b e l i e v e  and p u r s u e  

t h e  d i c t a t e s  o f  h i s  c o n s c i e n c e  ev en  when t h e  odds a r e  o v e r 

w h e lm in g ly  a g a i n s t  t h e  a t t a i n m e n t  o f  h i s  p u r s u i t s .  I n  a s o c i e ty  

w h e re  t h e  t r e n d  i n  r e c e n t  y e a r s  h a s  b e e n  t o  lo o k  upon t h e  i n 

d i v i d u a l  a s  a p a r t  o f  t h e  m a ss ,  and t o  t r e a t  h im  w i t h i n  t h e  

c o n t e x t  o f  an im p e r s o n a l  a s s e m b la g e ,  t h e  J e h o v a h 's  W i tn e s s e s  

s p e l l e d  o u t  t h e  c o n s t i t u t i o n a l  m ean ing  o f  t h e  i n d i v i d u a l  and 

h i s  p e r s o n a l  r i g h t s ,  and t h e  e x t e n t  t o  w h ich  he  may p u r s u e  them  

b e f o r e  t h e  c o n s t i t u t i o n a l  w a l l  i t s e l f  became t h e  b a r r i e r .
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I n  m aking t h i s  mark in  t h e  d e v e lo p m e n t  o f  la w ,  t h e  W i t 

n e s s e s  d id  so  w i t h o u t  s a c r i f i c i n g  g r e a t l y  t h e  p o l i c e  p ow ers  o f 

t h e  s t a t e .  On t h e  s u r f a c e ,  i t  o f t e n  a p p e a r e d  t h a t  t h e  a u t h o r 

i t y  o f  t h e  s t a t e  t o  in v o k e  i t s  power o f  p o l i c e  was b e i n g  ham

p e r e d  and r e s t r i c t e d  by  t h e  i n c e s s a n t  i m p o r t u n i t i e s  e f f e c t e d  

by t h i s  in d o m i t a b l e  s e c t ,  b u t  h i n d s i g h t  s u r v e i l l a n c e  i n d i c a t e s  

o t h e r w i s e .  The J e h o v a h 's  W i tn e s s e s  p e r fo rm e d  t h e  g r e a t  s e r v 

i c e  o f  d e t e r m in i n g  "how f a r  r e l i g i o u s  l i b e r t y  may be  t o l e r a t 

ed b e f o r e  i t  becomes l i m i t a b l e  l i c e n s e  u n d e r  t h e  p o l i c e  p o w e r , "5^ 

I n  o t h e r  w o rd s ,  p o l i c e  pow ers  t o o  a r e  s u b j e c t  t o  l i m i t a t i o n s ,  

and t h e  W itn e s s e s  h e lp e d  t o  c i r c u m s c r i b e  t h e i r  j u d i c i a l  l i m i t a 

t i o n s .  T h i s  s e r v i c e  t o o  was n o t  n o v e l ,  b u t  w i t h i n  t h e  s p h e r e  

o f  p a r a d e s ,  m e e t in g s ,  and s o l i c i t a t i o n  i n  t h e  p u b l i c  a r e n a ,  

t h e  e s t a b l i s h m e n t  o f  j u d i c i a l  o p in io n s  r e l a t i n g  t o  t h e  p r o p e r  

s c o p e  o f  p o l i c e  pow ers  i s  m a n i f e s t l y  a s e r v i c e  o f  t h e  J e h o v a h 's  

W i t n e s s e s .

In  t h e  m a in s t r e a m  o f  c o n s t i t u t i o n a l  d e v e lo p m e n t ,  t h e r e  

a r e  o f t e n  more c o m p l ic a te d  and l e s s e r  s t r e a m s  w h ic h  f lo w  w i t h 

o u t  d i s t i n g u i s h a b l e  d i r e c t i o n .  A la n d m a rk  d e v e lo p m e n t  su c h  

a s  t h a t  made by G i t l o w , H ague, o r  G o b i t i s ,  may be  c o n s id e r e d  

t h e  b e g in n in g  o f  a m a in s t r e a m  o r  t h e  h e a r t  o f  t h e  s t r e a m  i t 

s e l f .  B u t  t h e  f u s i o n  w i th  t h e  m a in s t r e a m  o f  t h e s e  l e s s e r  s t r e a m s  

i s  a  momentous c o n t r i b u t i o n  t o  t h e  d e v e lo p m e n t  o f  an i n t e l l i g i b l e  

t r e n d .  C o n s t i t u t i o n a l  t r e n d s  a r e  n o t  t h e  r e s u l t  o f  any one c a s e ,  

t h e y  depend  upon a  s e r i e s  o f  r e l a t e d  c a s e s .  I t  i s  t h i s  s e r v i c e

S^B arber , A .P .S .R . ,  XLI, p .  228.
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o f  d e v e l o p i n g  t r e n d s  i n  t h e  a r e a  o f  s p e e c h ,  p r e s s ,  a s se m b ly  

and e s p e c i a l l y  r e l i g i o n ,  t h e  J e h o v a h 's  W itn e s s e s  a r e  w i t h o u t  

e q u a l s .  They a id e d  g r e a t l y  i n  c h a n n e l i n g  i n t o  t h e  v a s t  c o n 

s t i t u t i o n a l  s t r e a m  o f  f u n d a m e n ta l  f re e d o m s  th e  r e l a t i o n s h i p  

o f  t h e s e  b a s i c  e x e r c i s e s  in  t h e  f ram ew o rk  o f  l i b e r t y  and 

a u t h o r i t y ,
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TABLE 1

LIST OF CASES INVOLVING JEHOVAH'S WITNESSES ACCORDING TO CHAPTERS

C h a p te r  I I I  S o l i c i t a t i o n  and S t a t e  O r d in a n c e s  
L o v e l l  V .  G r i f f i n , 303 U .S .  444 ( 1 9 3 8 ) .
S c h n e i d e r  v .  New J e r s e y ,  308 U .S .  147 ( 1 9 3 9 ) .
L a r g e n t  v .  T e x a s , 318 U .S .  4 l 3  ( 1 9 4 3 ) .
J a m is o n  v .  f e x a s , 318 UoS. 4 l 3  ( 1 9 4 3 ) .
M a r t in  v .  S t r u t h e r s , 319 U .S .  141 ( 1 9 4 3 ) .
P r i n c e  v .  M a s s a c h u s e t t s , 321 U .S .  158 ( 1 9 4 4 ) .

C h a p te r  TV P e r m i t s ,  P a r k s ,  and P a ra d e s
N iem otko  v .  M a ry la n d , 34o U .S .  268 ( 1 9 5 1 ) .
Fowler v .  Rhode I s T a h d , 345 U .S .  57 ( 1 9 5 3 ) .
Poulos Vo Mew H a m p s h ire , 345 U .S .  395 ( 1 9 5 3 ) .
Cox Vo New H a m p s h ire , 312 U .S .  569 ( I 9 4 l ) .

C h a p te r  V Sound D e v ic e s  and " F i g h t i n g  W ords"
C a n tw e l l  v .  C o n n e c t i c u t ,  310 U .S .  296 ( 1 9 4 0 ) .  
ga i 'a '~ ~ :N e w  Ÿo'fkT 337717.8. 558 ( 1 9 4 8 ) .
C h a p l in s k y  v .  New H a m p s h ir e , 315 U .S .  568 ( 1 9 4 2 ) ,

C h a p te r  VI L i f e ,  L i b e r t y ,  and L i c e n s e  T ax es
J o n e s  V .  O p e l i k a , 316 U .S .  584 ( 1 9 4 2 ) .
M urdock v .  P e n n s y l v a n i a ,  319 U .S .  105 ( 1 9 4 3 ) .
D o u g la s  V .  J e a n n e t t e , 319 U .S .  157 ( 1 9 4 3 ) .
Busey  v .  D i s t r i c t  o f  C o lu m b ia ,  319 U .S .  579 ( 1 9 4 3 ) .
Follett V .  M cCormick, 321 U .S .  573 ( 1 9 4 4 ) .

C h a p te r  V I I  "Thou S h a l t  Not G ive  A l l e g i a n c e "
M i n e r s v i l l e  S c h o o l  D i s t r i c t  v .  G o b i t i s , 310 U .S . 586 (1 9 4 0 )  
T a y l o r  v .  M i s s i s s i p p i , 3 1 9 U .S . 583 ( 1 9 4 3 ) .
West V i r g i n i a  S t a t e  B oard  o f  E d u c a t io n  v .  B a r n e t t e ,  319
6 ^ ( T 9 4 ? ) . ---------------------------------------------------------- -------------------------
Mathews v .  H a m i l to n ,  320 U .S .  707 ( 1 9 4 3 ) .

C h a p te r  V I I I  P e d d l in g  v .  P r i v a t e  P r o p e r t y  
M arsh v .  A labam a, 326 U .S .  501 ( 1 9 4 6 ) .
T u c k e r  v .  T e x a s , 326 U .S .  517 ( 1 9 4 6 ) .

C h a p te r  IX C o n s c r i p t i o n  and C o n s c ie n c e
F a lb o  V .  U n i te d  S t a t e s ,  320 U .S .  549 ( 1 9 4 4 ) .
E s t e p  V .  U n i te d  S t a t e s ,  S m ith  v .  U n i te d  S t a t e s ,  327 U .S .  
T IT T 1 9 4 6 T :------------------------------------
Dodez V .  U n i te d  S t a t e s ,  G ib so n  v .  U n i te d  S t a t e s ,  329 U .S .
33FT1946T: , ,  , ^
A le x a n d e r  v .  K u l i c k ,  S u n a l  v .  L a r g e ,  332 U .S .  174 ( 1 9 4 7 ) .  
Cox V." U n ite d  " S t a t e s , ~ I 3 ^ U . S . 442 ( 1 9 4 7 ) .
D ic k in s o n  v .  U n i te d  S t a t e s ,  348 U .S .  389 ( 1 9 5 3 ) .
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Gonzales v, United States, 3^8 U.S. 407 ( 1 9 5 5 ) .  
Witmer v. United States, 348 U.S. 375 ( 1 9 5 5 ) .  
Sicurella v. United States, 348 U.S. 3o5 ( 1 9 5 5 ) .  
Simmon s ~ .  United gtates, 348 U.S. 397 ( 1 9 5 5 ) .  
Bates V .  United States, 348 U.S. 966 ( 1 9 5 5 ) .  
Simon v. United States, 348 U.S. 967 ( 1 9 5 5 ) .
6e Moss V .  United States, 349 U.S. 918 ( 1 9 5 5 ) .  
Patteson v. United States, 351 U.S. 215 ( 1 9 5 6 ) .
Johnston v. United States, 351 U.S. 215 ( 1 9 5 6 ) .
Gonzales v. United States, 364 U.S. 59 ( i 9 6 0 ) .
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TABLE 2 

STATUTORY DEFINITION OF MINISTER 

50 U .S .  CODE APP. SEC. 456

(g )  R e g u la r  o r  d u ly  o r d a i n e d  m i n i s t e r s  o f r e l i g i o n ,  a s  
d e f i n e d  i n  t h i s  t i t l e  / S e c t i o n s  4 5 1 — 454 and 4 5 5 — 471 o f  t h i s  
A p p e n d i ^ ,  and s t u d e n t s  p r e p a r i n g  f o r  t h e  m i n i s t r y  u n d e r  t h e  
d i r e c t i o n  of r e c o g n i z e d  c h u r c h e s  o r  r e l i g i o u s  o r g a n i z a t i o n s ,  
who a r e  s a t i s f a c t o r i l y  p u r s u i n g  f u l l - t i m e  c o u r s e s  Of i n s t r u c 
t i o n  l e a d i n g  t o  t h e i r  e n t r a n c e  i n t o  r e c o g n i z e d  t h e o l o g i c a l  o r  
d i v i n i t y  s c h o o l s  in  w h ich  t h e y  h a v e  b e e n  p r e e n r o l l e d ,  s h a l l  
b e  exem pt from  t r a i n i n g  and s e r v i c e  ( b u t  h o t  f ro m  r e g i s t r a t i o n )  
u n d e r  t h i s  t i t l e  / s a i d  s e c t i o n s / .

S e c t i o n  16 (g )  (1 )  The t e r m  " d u ly  o r d a in e d  m i n i s t e r  o f
r e l i g i o n "  means a p e r s o n  who h a s  b e e n  o r d a i n e d ,  i n  a c c o rd a n c e  
w i t h  t h e  c e r e m o n ia l ,  r i t u a l ,  o r  d i s c i p l i n e  o f  a c h u r c h ,  r e l i 
g i o u s  s e c t ,  o r  o r g a n i z a t i o n  e s t a b l i s h e d  on t h e  b a s i s  o f  a com
m u n i ty  o f  f a i t h  and b e l i e f ,  d o c t r i n e s  and p r a c t i c e s  o f  a r e l i 
g i o u s  c h a r a c t e r ,  t o  p r e a c h  and t o  t e a c h  t h e  d o c t r i n e s  o f  su c h  
c h u r c h ,  s e c t ,  o r  o r g a n i z a t i o n  and t o  a d m i n i s t e r  t h e  r i t e s  and 
c e r e m o n ie s  t h e r e o f  i n  p u b l i c  w o r s h i p ,  and who a s  h i s  r e g u l a r  
and  cu s to m ary  v o c a t i o n  p r e a c h e s  and t e a c h e s  t h e  p r i n c i p l e s  o f  
r e l i g i o n  and a d m i n i s t e r s  t h e  o r d i n a n c e s  o f  p u b l i c  w o rs h ip  a s  
em bodied  i n  t h e  c re e d  o r  p r i n c i p l e s  o f  s u c h  c h u r c h ,  s e c t ,  o r  
o r g a n i z a t i o n .

(2 )  The te r m  " r e g u l a r  m i n i s t e r  o f  r e l i g i o n "  means one 
who as  h i s  cu s to m a ry  v o c a t i o n  p r e a c h e s  and t e a c h e s  t h e  p r i n 
c i p l e s  o r  r e l i g i o n  o f  a c h u r c h ,  a r e l i g i o u s  s e c t ,  o r  o r g a n i z a 
t i o n  o f  w hich  he  i s  a member, w i t h o u t  h a v in g  b e e n  f o r m a l l y  
o r d a i n e d  a s  a m i n i s t e r  o f  r e l i g i o n ,  and who i s  r e c o g n iz e d  by 
s u c h  c h u rc h ,  s e c t ,  o r  o r g a n i z a t i o n  a s  a r e g u l a r  m i n i s t e r .

(3 )  The t e r m  " r e g u l a r  o r  o r d a in e d  m i n i s t e r  o f  r e l i g i o n "  
d o e s  n o t  i n c l u d e  a p e r s o n  who i r r e g u l a r l y  o r  i n c i d e n t a l l y  
p r e a c h e s  and t e a c h e s  t h e  p r i n c i p l e s  o f  r e l i g i o n  o f  a c h u r c h ,  
r e l i g i o u s  s e c t ,  o r  o r g a n i z a t i o n  and d o e s  n o t  i n c l u d e  any p e r 
so n  who may h a v e  b e e n  d u ly  o r d a i n e d  a  m i n i s t e r  i n  a c c o rd a n c e  
w i t h  t h e  c e r e m o n i a l ,  r i t e ,  o r  d i s c i p l i n e  o f  a  c h u r c h ,  r e l i g i o u s  
s e c t  o r  o r g a n i z a t i o n ,  b u t  who d o e s  n o t  r e g u l a r l y ,  a s  a v o c a t i o n ,  
t e a c h  and p r e a c h  t h e  p r i n c i p l e s  o f  r e l i g i o n  and  a d m i n i s t e r  t h e  
o r d i n a n c e s  o f  p u b l i c  w o r s h ip  a s  em bodied  i n  t h e  c r e e d  o r  p r i n 
c i p l e s  o f  h i s  c h u r c h ,  s e c t ,  o r  o r g a n i z a t i o n .
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5 0  U.S. CODE APP. SEC. 456

( j )  N o th in g  c o n ta in e d  i n  t h i s  t i t l e  / S e c t i o n s  4 5 1 — 454 
and 4 55— 471 o f  t h i s  A p p e n d ix /  s h a l l  b e  c o n s t r u e d  t o  r e q u i r e  
any  p e r s o n  t o  b e  s u b j e c t  t o  c o m b a ta n t  t r a i n i n g  and s e r v i c e  i n  
t h e  armed f o r c e s  o f  t h e  U n i te d  S t a t e s  who, by r e a s o n  o f  r e l i 
g i o u s  t r a i n i n g  and b e l i e f ,  i s  c o n s c i e n t i o u s l y  opposed  t o  p a r 
t i c i p a t i o n  in  w ar  i n  any fo rm .
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