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AN ANALYSIS OF PATTERNS OF LIABILITY 
DECISIONS IN THE PUBLIC SCHOOLS OF 

SELECTED STATES OF THE UNITED STATES

CHAPTER I  

NEED FOR THE STUDY

Introduction

The indefin iteness of l i a b i l i t y  laws as they  apply to  school d i s t r ic t s ,  

school board members, and school en^loyees affords most school administra­

to rs w ith more than  a l i t t l e  concern. The le g a l position  of the school 

d i s t r ic t ,  i t s  board members, and employees has been understood in  a  general 

sense fo r  many years, but the  w illingness of courts to  mold the laws in  the 

d irec tion  th a t  the soc ia l fa c ts  ind icate  as desirab le , make i t  d i f f ic u l t  or 

inçossible to understand the  problems of l i a b i l i t y  of school d i s t r ic t s ,  

board members, and en^loyees. An analysis of court cases, current l i t e r a ­

tu re , and s ta tu to ry  enactments needs to  be reviewed in  order to  draw con­

clusions as to  pa ttern s of l i a b i l i t y .

Background Of The Problem 

According to  American p o l i t ic a l  and educational philosophy, public 

schools are supported fo r  the  welfare of the s ta te  and the ind iv idual. 

Consequently, when the s ta te  forces the ind iv idual in to  the  school, and 

requires the ch ild  to  be in  a position  or under circumstance in  which he

1



may be in jured , and can then escape a l l  l i a b i l i t y  fo r  such in ju ry , i t  

seems not in  keeping with the  democratic p rinc ip le  th a t  the s ta te  e x is ts  

fo r  the  welfare of the ind iv idual c itiz e n . Social and p o li t ic a l  pressure 

has forced some s ta te s  to  remove immunity of schools as govermental agen­

c ies.

The extension of l i a b i l i t y  insurance p ro tec tion  so as to  authorize i t s  

application  to  a l l  types of physical in ju ry  to  school board members, school 

ezqployees, and studen ts , while they are engaged in  any kind of school ac­

t iv i t i e s  under the supervision of the school, i s  w ithin the power o f  the 

s ta te  le g is la tu re . The Oklahoma courts could fin d , upon the examination of 

the question of school d i s t r i c t  l i a b i l i ty ,  th a t  school programs and soc ia l 

conditions have changed su ff ic ie n tly , in  the l a s t  few years, to warrant 

courts modifying or even reversing th e ir  e a r l ie r  ru lings imich estab lished  

n o n ^ liab ility  fo r  school d i s t r ic t s  in  Oklahoma. With Oklahoma's more com­

prehensive school programs o f more physical education and types of voca­

tio n a l  courses idiich are more lik e ly  to  cause physical in ju ry , and the 

so c ia l and p o l i t ic a l  pressure fo r  l i a b i l i t y  insurance pro tec tion , i t  appears 

there i s  a need fo r a' close scru tiny  of l i a b i l i t y  p rac tices of public  schools 

in  the  southwestern s ta te s .  This may suggest a change in  approaching in  the  

a ttitu d e s  of courts and le g is la tu re s  on school l i a b i l i t y .  Specific a tten ­

t io n  should be given to  what has been done fo r  the  pro tection  of the  in d iv i­

dual in  re la tio n  to  school d i s t r i c t  l i a b i l i t i e s  in  other s ta te s  and what the  

im plications are fo r  Oklahoma.

Statement of Problem 

The problem of th is  study was to  analyze the court l i a b i l i ty  decisions
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re la tin g  to  bodily  in ju ry  l i a b i l i t y  of public school d i s t r ic t s ,  indiv idual 

school board members, and school en^oyees, acting w ith in  th e ir  o f f ic ia l  

capacity .

Purpose of Study

The purpose of th is  study is  to  determine the  extent to  which the patterns 

of court decisions and s ta tu to ry  enactments are changing away from leg a l immun­

i t y  of schools, and to  see udiat im plications these p a tte rn s  have fo r  Oldahoma 

Public Schools in  re la tio n  to bodily  in ju ry .

Procedures used in  Study

The method used in  th is  research  was prim arily  a documentary one. I t  i s  

p a r t  of a  more general p a tte rn  of h is to r ic a l  research .^  The procedure in 

attacking  th is  problem involved th ree  steps;

1 . Collecting of da ta  to  determine pa tterns ex isting  in  the 
selected  s ta te s .  This was accomplished by the  following:

A. Collecting a l l  court cases in  the selected  s ta te s  th a t 
p e rta in  to  th e  problem.

B. Collecting a l l  s ta tu to ry  enactments in  the  selected 
s ta te s  pertain ing  to  school l i a b i l i t y  fo r  physical in ju ry .

C. Examination of textbooks, current l i t e r a tu r e ,  and other 
publications which re fe r  to  bodily in ju ry  cases of school 
l i a b i l i t y  by t i t l e .

D. The securing of statem ents from the Attorney Generals 
of each of the  selected  s ta te s  pertain ing  to  patterns 
of l i a b i l i t y  o f school d i s t r ic t s ,  indiv^jdual school 
board members, and school enqployees id. the home s ta te  
of the Attorney General.

2 . Analysis of the data fo r  determining whether there  was a 
p a tte rn  toward elim inating immunity fo r  schools fo r  l i a ­
b i l i t y  re sp o n sib ility . This was accomplished by the  follow-

^John B. Bames, Educational Research fo r  Classroom Teachers, (G. ?. 
Putnam’s Sons, I960), p . 25.
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A. Investiga tion  of court records of cases th a t had been 
adjudicated and th a t re fe rred  to  l i a b i l i ty  of public 
d i s t r ic t s ,  individual school board members, and school 
employees.

B, Study of s ta tu to ry  enactments of various s ta te s  p e rta in ­
ing to  school l i a b i l i ty .

C. Review of current l i te r a tu r e ,  textbooks, and other pub­
l ic a tio n s  which re fe r  to  school l ia b i l i ty  by t i t l e .

D, Statements, from the Attorney Generals of each of the 
selected  s ta te s  to  secure the current thinking of th i s  
ju d ic ia l group about school l i a b i l i t y .

In terp reting  the data, drawing conclusions, making recommen­
dations, and item ization of the  inp lica tions fo r Oklahoma
Public Schools. The following steps were followed in  th is
process:

A. Each ease was id en tifie d  as to  p rincip le  or issue i t  
i l lu s t ra te d .

B. The resu ltin g  p rincip le  and issue were assembled and 
studied, and those s im ila r were grouped together.

C. The data were organized and tabu lated , then presented 
to  a ju ry  of s ix  reputable judges and/or practicing 
a tto rn ey s ' fo r  th e ir  evaluations to  see i f  le g a l 
pa tterns were deviated fro a  immunity.

D. Conclusions were drawn, im plications fo r Oklahoma 
Public Schools were id e n tif ie d , and recommendations 
fo r  th e  Oklahoma le g is la tu re  on school l i a b i l i t y  were 
made.

Definition of Terms

Agent -  The agent i s  one idio undertakes to  tran sac t some business, or to  
manage some a f fa i r ,  fo r  another, by au tho rity  and on account of the 
l a t t e r ,  and to  render an account of i t .

C o lla tera l Attack -  An attenqpt to  destroy  the  affect of a judgment showing 
reasons why the  judgment should not b i  ^ i é n .

Onn.on Law -  Comprises the  body of those p rinc ip les  and ru les  of action , 
re la tin g  to  government, persons, and property which derive th e i r



a u th o rity  from usage and customs.

Contributory Negligence -  I f  the evidence shows th a t  the p la in t i f f  him­
s e l f  was g u ilty  of negligence contributing to  h is  in ju ry , there  can 
be no recovery.

Conversion -  An unauthorized assumption and exercise of the r ig h t of 
con tro l over goods or personal ch a tte ls  belonging to  another, to  
the  a lte rn a tio n  of th e ir  condition or the  exclusion of the owner's 
r ig h ts .

Decision -  A judgment rendered by a competent tr ib u n a l.

Defendant -  A party  sued in  a personal ac tion .

D erelic t -  N eglectful.

D iets -  The opinions of a judge which do not embody the reso lu tion  or 
determ ination of the court, and, made without argument or f u l l  
consideration of the po in t, are not the  proessed, de libera te  de­
term inations of the  judge him self.

D iscretionary Powers -  Powers or r ig h ts  conferred to  ac t according to  
the  d ic ta te s  or conscience o r judgment.

Employees -  Adm inistrators, teachers, bus d riv ers , custodians.

Immunity -  Freedom from na tu ra l or usual l i a b i l i t y .

Indictum -  Statements and comments in  an opinion concerning some ru le
of law or leg a l proposition  not necessarily  involved nor e sse n tia l 
to  determ ination of the case in  hand are  o t i t e r  d ie ts , and lack 
the force of an adjud ication .

In Loco Paren tis -  In  place of a parent.

Jurisprudence -  System of laws of a country.

L ia b il i ty  -  The s ta te  of being bound or obligated in  law or ju s tic e  to
do, pay, o r make good on something. The s ta te  of one who i s  bound 
in  law and ju s tic e  to  do something which may be enforced by action .

M in iste ria l -  I t  i s  a d e fin ite  duty a ris ing  under circumstances admitted 
and imposed by law.

Misfeasance -  Inproper performance of an a c t.

Negligence -  The omission to  do something idiich a reasonable man, ^ id e d  
by those considerations which o rd in arily  regulate  the conduct of 
human a f f a i r s ,  would do, or the  doing of something which a prudent
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and reasonable man ■would not do.

Nolen Volens -  Whether w illing  or unwilling; consenting or not.

Nonfeasance -  Neglect or fa i lu re  to  perform a duty.

Nuisance -  Anything •that unlawfully causes h u rt, inconvenience, or 
damage.

Opinion -  The statement of reasons delivered by a judge or court fo r 
giving -the judgment irtiich i s  pronounced upon a case.

P la in t i f f  -  He who complains.

Plenary -  Meaning f u l l ,  conqplete, unabridged.

P roprietary  -  One who has leg a l r ig h t to  anything.

Quasi -  A term used to  mark a resemblance, and which supposes a difference 
between two o b jec ts . Ind icates p a r t ia l  or p a rt owner.

Q uasi-judiciary  -  A ju d ic ia l  ac t performed by someone not a judge.

Respondeat Superior -  A phrase often  used to  in d ica te  the  re sp o n sib ility  
or a p rin c ip a l fo r  th e  ac ts  of h is  servant or agent.

Save Harmless -  To exempt o r reserve from harm. As where a s ta tu te  
reserves or saves vested r ig h ts .

School -  An in s t i tu t io n  of learning of lower grade than a  college or 
un ivers ity .

School D is tr ic t  -  A public and quasi-municipal corporation, organized 
by le g is la t iv e  au th o rity  o r d irec tiv e , comprising a  defined 
te r r i to ry ,  fo r  the e rec tion , maintenance, government, and support 
o f the  public school w ith in  i t s  te r r i to iy  in  accordance with and 
in  subordination to  th e  general school laws of the  s ta te ,  invested, 
fo r  these  purposes only, wi"kh powers of lo c a l self-government and 
generally  of lo c a l taxa tion , and administered by a  board of o ff­
ic e rs , usually  e lec ted  by the vo'ters of the  d i s t r i c t ,  who are 
variously  sty led  "school d irec to rs" , " tru stees" , "commissioners" 
or "supervisors" of schools.

School O ffic ia ls  -  School board members, tru s te e s , c le rks and trea su re rs .

Solvent -  Having the  power o f d issolving.

S tare Decisis -  To abide by, or adhere to , decided cases.

S ta tu te  - A law estab lished  by the ac t of -the le g is la t iv e  power.



Subrogation -  The su b stitu tio n  of another person in  the place of the 
c red ito r to  •srtiose r ig h ts  he succeeds in  re la tio n  to  the  debt.

Tort -  In  modem p rac tice  i s  used to  denote an in ju ry  or wrongful a c t.
A private  or c iv i l  wrong or in ju ry . A wrong independent of contract.

U ltra  Vires -  A term used to  express the  action  of a corporation which is  
beyond the  powers conferred upon i t  by i t s  charter, or the s ta tu te s  
under which i t  was in s titu te d .

A H istory of Torts 

The f ie ld  of to r ts  is  th a t  branch of the law which p ro tec ts the righ ts  

of a person against in ju ry  to  h is  body, repu ta tion , character, conduct, 

manner, and h a b its . In b r ie f , a t o r t  i s  a p riv a te  in ju ry . Cooley has in­

dicated the ways in  which one may become l ia b le  fo r  to r ts :

1. Eiy a c tu a lly  doing to  the prejudice of another something he 
ought not to  do.

2. Ey doing something he may r ig h tfu lly  do, but wrongfully or 
negligently  doing i t  by such means or a t  such time or in  such 
manner th a t another is  in jured .

3 . By neglecting to  do somethjjig which he ought to  do, whereby 
another su ffe rs  an in ju ry .^

The ru le  is  w ell established th a t school d i s t r ic t s  are not l ia b le  fo r 

the negligence of th e ir  o ffice rs , agents, or servants 'vdiile acting in  a 

governmental capacity  in  the absence of a s ta tu te  expressly imposing such 

l i a b i l i t y .  Immunity from l ia b i l i t y  i s  based on the theory th a t the s ta te  

i s  sovereign and cannot be sued without i t s  consent. Bochard, in  h is  study, 

"Governmental L ia b ili ty  in  T ort,"  po in ts out th a t the doctrine had i t s  or­

ig in  in  the maxim th a t "the King can do no wrong." He s ta te s  th a t how i t

came to  be applied in  the United S ta tes is  one of the mysteries of lega l
2

evolution and seriously  questions the v a lid i ty  of the doctrine.

Thomas M. Cooley, Law of Torts (4th ed. Chicago: Callaghan & Co. 1932),
p. 85.

2Robert R. Hamilton and Paul R. t o r t .  The Law and Public Education 
(2nd ed .; New York: The Foundation Press, In c .,  1959), p . 279.



8

Vlhile the iimminity of s ta te  instrum entalities from l ia b i l i t y  in  

t o r t  i s  said to be based on the concept cf sovereignty, many courts have 

assigned other grounds to  support the ru le . Some a u th o ritie s  sustain  

the  re su lt reached on the ground th a t  the re la tio n  of master and servant 

does not e x is t, hence the ru le  th a t  a master is  l ia b le  fo r  the acts of h is  

servan t or agent i& ile acting  w ithin the scope of h is  au thority  i s  not app­

l ic a b le . Others point out th a t no l ia b i l i ty  a ttaches due to  the fa c t th a t 

the  law provides no funds fo r  the payment of such claims against the d is ­

t r i c t .  I t  i s  a lso  said th a t  funds raised fo r school purposes may not be 

le g a lly  diverted to the payment c f  to r t  claims against the d is t r ic t ,  the 

assumption being th a t payment of such claims is  not an expenditure fo r 

school purposes.

The soundness of the reasoning in  a ll these cases may well be quest­

ioned. There is  nothing inherent in  the nature of municipal or quasi­

municipal corporations vftiich prevents the operation of the ru le  which 

holds a master l ia b le  fo r the  acts of h is servant while acting w ithin the 

scope of h is  au thority . The argument th a t there i s  no l i a b i l i t y  because 

the  law does not provide a means fo r raising  funds to  pay judgments i f  

they are obtained is  not sound. The fa c t th a t a judgment may not be 

s a tis f ie d  is  not a lega l basis fo r n o n -lia b ility . The courts taking th is  

view have apparently considered i t  useless to  render judgments against 

d is t r ic t s  since they cannot be s a t is f ie d . The same may be said of a judg­

ment against any insolvent judgment debtor, but no case has been found 

in  which the insolvency of a defendant been sta ted  as a ground upon which 

judgment was rendered in  h is  favor.^

^ ^ b e r t  R. Hamilton and Paul R. Kort, The Law and Public Education 
(2nd e d .; New York; The Foundation Press, Inc ., 1959), F» 280.



Chief Justice  Taney of the United S ta tes  Supreme Court in  1875 sta ted :

I t  i s  an established p rin c ip le  of jurisprudence in  a l l  c iv iliz ed  
nations th a t the  sovereign cannot be sued in  i t s  own courts, or 
in  any other without i t s  consent or permission, but i t  may, i f  i t  
th inks proper, waive th is  p riv ilege  and p e m it i t s e l f  to  be made 
a defendant in  a su it  by individuals or by another s ta te . And as 
th is  permission i s  a lto g e th er voluntary on the p a rt of the  sover­
eignty, i t  follows th a t  i t  may p rescribe  the terms and conditions 
on which i t  consents to  be sued, and may withdraw i t s  consent when­
ever i t  may suppose th a t  ju s tic e  to  the public requires i t . ^

The common law ru le  of immunity p e rs is ts  in  the  United S tates through 

s ta re  d e c is is , not reason. European countries long ago discontinued such 

immunity.

Public School i s  a S ta te  Agency

The following section examines the leg a l s ta tu s  of the public school 

d i s t r i c t  as a governmental s^ency. In le g a l theory the public school i s  

a  s ta te  in s t i tu t io n . The ru le  i s  w ell estab lished  th a t a s ta te , unless i t  

has assumed l i a b i l i t y  by c o n stitu tio n a l mandate or le g is la tiv e  enactment, 

i s  not l ia b le  fo r in ju rie s  a ris in g  from the negligent or other tortuous 

ac ts  or conduct of any of i t s  o ff ic e rs , agents, or servants committed in  

th e  performance of th e ir  d u tie s . I f  the  public school i s  a s ta te  in s t i tu ­

tio n , the  school d i s t r i c t  i s  a t  le a s t  a  quasi-governmental agency and thus 

partakes of the governmental immunity. As Rosenfield sta ted :

Thus, in  the case of a school d i s t r i c t ,  i t  i s  w ell nigh impossible 
fo r  a court to  labe l any of i t s  functions 'p ro p rie ta ry ' so as to 
impose l i a b i l i t y  th e re fo re .2

^Seers v. Arkansas. 6 l  U.S. (20 How.) 527, 15, 1 st ed.
2Harry N. Rosenfield, L ia b ili ty  fo r  School Accidents (New York:

HaiTper and Brothers, Publishers, 19w ), p .x i .
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Various th eo re tica l explanations fo r  th is  immunity have been given 

by Garber:

1. Under common law the s ta te  and i t s  p o l i t ic a l  subdivisions 
are not subject to  t o r t  ac tions.

2. School d is t r ic ts  have no power to  operate a p roprietary  
function; th e ir  only power i s  to  operate the schools, and 
a l l  p a rts  of the school program are applications of the 
governmental function of education.

3. Since school d is t r ic ts  receive no p ro f i t  or advantage from 
operating the schools and are required to  do so under the  
s ta te  law, they are acting nolens volens or invo lun tarily ; 
therefo re  they should not be charged with l i a b i l i t y  fo r th e i r  
m istakes.

4 . School d is t r ic ts  o rd in arily  have only those powers given them 
by the s ta te  le g is la tu re  or the  s ta te  school o ff ic e rs , and 
they have not been given penuission to  commit a to r t .

5» School d i s t r ic t  money i s  tax  revenue co llected  fo r  educa­
tio n a l  purposes only, and not to  pay damages.

6. School property i s  exempt from attachment to  pay damages 
fo r  claim s, so i t  i s  in f ra c tic a l ,  even i f  i t  were leg a l, 
to  allow a judgment against a school d i s t r i c t .

7. The in ju red ’s personal in te re s t  of co llec ting  tax  money as 
damages must give way to  the public welfare so th a t  the 
money may be perserved fo r  the  operation of the schools.^

^Lee 0. Garber, law and the  School Business Manager (D anville, I l l in o i s :  
In te r s ta te  P rin te rs  and Publishers, Incorporated, 1957)t pp. 195-96.
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REVISA OF THE LITERATURE, COURT 
CASES, STATUTORY ENACTMEOTS

L ia b ility  of School Board

As a general ro le , o ff ice rs , d irec to rs , t ru s te e s , and members of a 

lo ca l school d i s t r i c t  or o ther lo c a l school organization are not per­

sonally  l ia b le  fo r  lo ss  or in jury  resu lting  from acts  w ithin the lin e  

of th e ir  duty or the scope of th e ir  au thority ; nor are they lia b le  in  

the exercise o f th e ir  lawful d isc re tio n , unless such a c t i s  performed 

w illfu lly , m aliciously, or unless they assume to  ac t in  an individual 

capacity. A board member may be l ia b le  fo r  aqy lo ss  which may be caused 

by or ensue from the  performance by him of any ac t not w ithin powers con­

ferred  to him by s ta tu te ,^

I f  iâJthùrom ^ily acknowledged th a t  an adm inistrative o f f ic ia l ,  such 

as a board member, w ill  be held personally  l ia b le  i f  he f a i l s  to  perform 

a sp e c ific , mandatory, s ta tu to ry  a c t .  This ru le  i s  not applied often, 

but high s ta te  courts have applied i t  in  some cases.

The prevailing  princip le  of law in  the United S ta tes i s  th a t a 

school d i s t r ic t  or a school board i s  not, in  the  absence of a s ta tu te , 

subject to  l i a b i l i t y  fo r  in ju rie s  of pupils or others during th e ir  a tten ­

dance in  school. The Arizona court w ell s ta ted  the  ru le  th a t a school

^Corpus Ju r is , LXXVm, p . 746.

11
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d i s t r ic t ,  under our system of government, is  merely an agency of the

s ta te  as i t  is  said in  F reel v . Crawfordsvilie*

They are involuntary corporations, organized not fo r  the 
purpose of p ro f i t  or gain but so lely  fo r th e  public benefit, 
and have only such lim ited  powers as were deemed necessary 
fo r th a t  purpose of administering the  s ta te  system of public 
education . . .  In  performing the duties required of them, 
thqy exercise merely a public function and agency fo r  the 
public good fo r  which they receive no p riv a te  or corporate 
b en efit. School corporations, therefo re , are governed by 
the same law in  respect to  th e ir  l i a b i l i t y  to  individuals 
fo r  the negligence o f th e i r  o ffice rs  or agents as are count­
ie s  and townships. I t  i s  w ell established  th a t where sub­
div isions of the s ta te  are organized so le ly  fo r public pur­
poses, by a general law, no action  l ie s  against them fo r an 
in ju ry  received ty  a person on account of the  negligence of 
the o ffice rs  of such subdivision, unless a  rig h t of action 
i s  expressly given by s ta tu te . Such subdivisions as, counties, 
townships, and school corporations, are instrum entalities of 
government, and exercise au tho rity  given Ty the s ta te , and are 
no more lia b le  fo r  the  ac ts  o r omissions o f th e ir  o ffice rs  than 
the s ta te .1

Such being tru e , the overwhelming weight o f au thority  natur­
a lly  i s  to  the  e ffe c t th a t  school d i s t r ic t s  are not lia b le  
fo r the negligence of th e i r  o ff ic e rs , agents, or ençloyees, 
unless such l i a b i l i t y  i s  inqw s^ by s ta tu te  e ith e r in  ex­
press terms o r by in ç lica tio n .^

This general or common^law p rin c ip le  is  applied in  more o r le ss  

blanket fashion with almost complete disregard of the fa c ts  in  the 

case. In  v ir tu a lly  a n  our s ta te s  the courts w ill  not permit the in ­

jured pupil or person to  succeed in  a s u i t  against the board of educa­

t io n . The dominant p rin c ip le  of law in  the United States in  th is  re ­

gard i s  th a t  in  the  performance of a governmental function, the  s ta te ,  

or a iy  of i t s  agencies (here the school d is t r ic t )  is  immune from l i a b i l i t y .

■^Treel v. CrawfordsviHe. 142 Ind. 27, 37 L. R. A. 301, 41 N. E. 312
2
School D is tr ic t  £48_of Maricopa County v . Rivers. 30 Ariz. 1 , 3—^, 

243 PacT709 (1926). -
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How did such a ru le  o f law develop? In  e ffe c t, i t  perm its a 

o f  education to  commit homicide. I t  i s  a p rinc ip le  of law springing 

from the medieval theory of the divine r ig h t of kings; "A king can 

do no wrong." Kings f e l l  out of favor in  the United S ta tes, but the 

sovereign s ta te s  took over the  prerogatives of the king; "%e sta te  

could do no wrong," Hence, a  su it  cannot be brought fo r  what i s  not 

a wrongful a c t . This theory of sovereignty i s  the main p rincip le  upon 

which i s  based th is  almost universal American ru le  o f governmental immu­

n ity  from l i a b i l i t y  fo r  tortuous ac ts ,^

The fa c t th a t  school d is t r ic ts  are quasi-corporations, and school 

board members are la y  c itizen s  elected to  represent the  s ta te  in  the 

function of school business, might reveal the leniency with which they 

are  considered in  a court of law. Then too, boards of education are re­

presenting the people of the d is t r ic t  who are the innocent th ird  party  

i f  school business i s  not conducted properly. This concept, while s t i l l  

generally  upheld in  courts of law, i s  being gradually  changed as indicated 

by in te rp re ta tio n s o f courts in  C alifornia, Washington, and New York where 

immunity of school d i s t r ic t s  and school board members i s  sometimes ques­

tioned.

The immunity from l ia b i l i t y  enjoyed by school d i s t r ic t s  does not ex­

tend to  school o ff ic e rs  by v ir tu e  of th e ir  o f f ic ia l  positions. However, 

i t  does not follow th a t  members of boards of education are held  to  the 

same degree of accoun tab ility  and care in  the management of school a ffa irs  

as they or other indiv iduals are held in  th e ir  personal a c t iv i t ie s .  I t  

i s  an accepted law th a t  a public o f f ic ia l  engaged in  the  performance of

^Bums V. Board of Education, New York C ity . 239 App. Div, 713» 268 N,Y, 
Supp, 626 (1934), a f f 'd ,  264, I 9I  N,E, 3 ^ ( 1 9 3 ^ ) .



14

governmental du ties involving the  exercise of judgment and d isc re tio n  

may not be held personally  l ia b le  fo r  more negligence in  respect to  the  

performance of h is  d u tie s . The re s u l t  i s  th a t, in  such cases, an o f f ic a l.  

may not be held personally  l ia b le  unless i t  be a l l i e d  and proved th a t  h is  

a c t, or fa ilu re  to  a c t, was corrupt or malicious, or th a t he acted outside 

of and beyond the scope of h is  d u tie s . This ru le  i s  sound.^

When school board members ac t in  good f a i lh ,  without fraud, they w ill 

not generally  be held l ia b le  even though i t  l a te r  a ris e s  th a t  th e ir  acts 

were not l% a lly  authorized. Courts w ill  not ru le  on the wisdom of school 

board actions, so long as i t  appears the action  was taken in  good f a i th .^

D iscretionary Powers

A board of education i s  a quasi-jud ic ia ry  when i t  i s  authorized or 

convened to  look in to  fa c ts  and to  a c t upon them in  such a manner as to  

exercise d isc re tio n . School Board members are not ju d ic ia l o ff ic e rs , but 

many of th e ir  du ties r e q u in  in te rp re ta tio n  and judgment. As long as they 

ac t honestly and in  good f a i th ,  board members w ill  not be held l ia b le  fo r  

in ju ry  to  an ind iv idual ihen th a t  in ju ry  occurs as a re su lt  of the  judg-
3

ment decision.

Rules and regulations se t  up by the board of education must be reasonm 

able i f  they are to  be enforced. Conditions surrounding a problem in  one 

case may be quite  d iffe re n t in  another; therefo re , even though wide d is ­

cre tion  may be exercised, i t  must be used sensibly , or the  courts w il l  in -

^Hamilton and Mort, op. c i t . ,  p . 292.

^Fredrick Jfeltz lp ,?  The Legal Authority of the American School (Grand 
Fork, North Dakota, 1931), pp. 154»57«

^John H. Messick, The D iscretionary Power of the  School Boards (Dunham, 
North Carolina, 1949), pp. 2 ^ 2 5 .
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te r fe re . Exaoçles of abase of d iscretionary  powers a re : acting in  bad 

f a i th ,  inéqu itab le , fraudulen tly , a rb i t r a r i ly ,  m aliciously , wantonly, not 

in  the  best in te re s t  of the  public, and without s ta tu to ry  au th o rity . All 

of these, however, must be obvious v io la tions before th e  courts s i l l  ac t 

because courts rea liz e  th a t  school board members work many hours serving 

the public  g ra tu ito u sly . I f  such people were held l ia b le  fo r  more mis­

takes of judgment, i t  would become very d i f f ic u l t  to  secure people of good

fa ith  to a c t as board members.^
Sometimes members o f a board of education are used as indiv idual lAen

they unw ittingly pay out money in  an i l le g a l  manner. Such i s  the  case in
2

the case in  the Board of Education of Oklahoma C ity v. Clomdman. Cloudman

was a  member of the  Oklahoma City board lAen claims were paid fo r  doctors

and d e n tis t  p rio r to  the  p ro tes t period. Later the courts ru led  th is  ac­

tio n  i l l e g a l ,  and the board sued fo r  recovery; but i t  was denied on the 

grounds th a t  i t  was a d iscretionary  duty acted upon in  good f a i th .  The 

fac t th a t  warrants were issued p r io r  to the  end of the p ro te s t period was 

of no consequence as th a t ,  too , was a m atter of d isc re tio n . Another case
3

in  point i s  Keenan v. Adams where a school superintendent was reimbursed 

without completing a voucher, and a tru s tee  was paid fo r  impairing a school 

building. Su it was brought fo r recovery but was denied on grounds th a t no 

fraud was committed, the public had received f u l l  value, and th a t the  pur-

Î b i d . . pp. 6-7.
2

Board of Education of Oklahoma City v. Cloudman e t  a l .  185 Okla. 400.
92

^Keenan v . Adams. Superintendent e t  a l .  1?6 Ky. 6 l8 , 196 Sw. 193»
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pose fo r which the money was spent was not in  i t s e l f  unlawful.

Boards of education and school d is t r ic ts  are not subject to  c o lla t­

e ra l  a ttack . The courts deny a su it  against the  board of education be­

cause of the ju d ic ia l decision w ithin the scope of the board 's au thority . 

The courts fu rth er s ta te  th a t  when a board is  called  to  pass upon evidence 

and decide th e ir  conclusions, they cannot be c o lla te ra l ly  attacked and are 

not lia b le  to  answer in  a s u i t  fo r th is  action .

M in isteria l Duties 

M in isteria l du ties a re  those duties required of a board of education 

by s ta tu te  are mandatory th a t  they be perfonned. I t  seems well-founded 

th a t school board members are l ia b le  to  th ird  p a rtie s  fo r  in  in ju rie s  sus­

tained  because of the  board 's fa ilu re  to  perform m in is te r ia l ac ts  o r to  

perform then improperly. O fficers are g u ilty  of nonfeasance, fa ilu re  to  

perform an ac t, or misfeasance, fa ilu re  to  perform the  ac t properly.

In a b il i ty  of School D is tr ic t  O fficers 

in  the Exercise of D iscretion 

School d i s t r i c t  o ff ic e rs  are not ju d ic ia l o ff ic e rs , but the perfo r­

mance of many of th e i r  du ties requires the exercise of judgment and d is­

cre tion . Their ac ts  then  are q u a s i-ju d ic ia l, and, as long as they ac t 

honestly and in  good f a i th ,  they w ill  not be held l ia b le  to  an individual 

fo r  in ju rie s  growing out of e rro r or judgment, however gjreat i t  may be. 

This exemption applies only when o ffice rs  ac t in  good f a i th  and w ithin 

the scope of th e ir  corporate powers. A ju d ic ia l o ff ice r  proper w ill not

^Board of Education v . Cloudman, Supra.
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be exempt from l i a b i l i t y  i f  he ac ts  outside h is ju r isd ic tio n .

In the case of Braun v . Trustees of V ictoria  Independent School 

D is tr ic t ,  the action came about from in ju r ie s  to  a pupil -while in  a tte n ­

dance a t  school. The child  f e l l  in-to a  small t re e  next to  some steps and 

was in ju red . The p la in t i f f  alleged th a t  the pruning and posioning of the 

tre e  were done in  a negligent manner. The court held th a t  the  e a r i i^  fo r  

school grounds is  a governmental function and th a t  an independent school 

d i s t r i c t  i s  an agency of the s ta te .  While exercising governmental func­

tio n s , i t  i s  not answerable fo r  i t s  negligence in  a s u i t  concerning t o r t .

The court s ta ted  th a t  unlike a c i ty  or town a school d i s t r i c t  i s  purely  

governmental and performs no p ro p ir ita ry  functions which are separate and 

independent of i t s  governmental powers. The court also denied requi-tal on 

a nuisance theory and sta ted  -that there was no d is tin c tio n  in  "this instance 

between negligence and nuisance as fa r  as l i a b i l i t y  fo r personal in ju ry  is  

concerned.^

A school board 's corporate character p ro tec ts  i t s  members from in d iv i­

dual l i a b i l i t y  while th e ir  o f f ic ia l  character i s  the opportunity or occas­

ion of the neg lect. I f  -they neglect to  discharge the  du ties immediately 

imposed upon them by law, -the neglect i s  th a t  of the corpora-te body and not 

of the  individuals composing i t .  Moreover, school board members are  not 

l ia b le  as individuals fo r in ju r ie s  growing out of the negligence of th e i r  

employees.^

Legal Status of School D is tr ic ts

The lega l s-tatus of school d i s t r i c t s  in  the United S tates i s  th a t  of a

^Braun v. Trustees of  V ic to ria  Independent School D is t r ic t . Texas, Supra.
2

Consolidated D is tr ic t  No. 1 of Tulsa County e t  ^  v . Wright, Supra.
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public corporation of lim ited  au tho rity , usually  tem ed a quasi-corpora­

tio n . The school d i s t r i c t ’s o rig in  can be determined by a study o f educ­

a tio n a l h is to ry , but i t s  modem organization and the sources and extent 

of i t s  au tho rity  can be approximated only by a study of co n stitu tio n s , 

s ta tu te s , and court decisions.

The C onstitution o f the  United S tates does not mention school d is­

t r i c t s  or any other public corporations confined to  r e s tr ic te d  geographical 

areas w ithin th e  several s ta te s .  Education thus becomes one of the  func­

tions reserved under the  Tenth Amendment "to the  s ta te s  respec tive ly  or 

to  the people."

The early  s ta te  co n stitu tio n s  did not make public education mandatory 

upon the  s ta te s . The m ajority  of thaa  commented b rie f ly  but favorably and 

l e f t  the fu rth e r in te re s t  of th e  s ta te s  in  the  m atter e n tire ly  w ith the 

several le g is la tu re s . Public education was not un iversal in  the period 

during which the  f i r s t  s ta te  constitu tions became e ffe c tiv e . Since the 

public schools have become w ell established  and the provisions of the s ta te  

constitu tions have become more xquasnottf and d e fin ite , the courts now com­

monly re fe r  to  public education as mandatory.

The leg a l basis of public education i s  found among the  powers re ­

served to  the  s ta te s  by the Federal co n stitu tio n . The le g a l au thority  

under which public schools operate i s  therefo re , one of the  group of in ­

d e fin ite  powers given to  the  s ta te s  and is  re fe rred  to  generally  as a " s ta te 's  

r ig h t."  Since the conduct o f public education i s  a p a rt of the exercise of 

th is  reserved power of the  s ta te , i t  i s  c lear th a t public education i s  in  

l% a l  theory a  function of the  s ta te .^

^Robert R. Hamilton, L eg ^  R id its  and L ia b il i t ie s  of Teachers (Vfyoming: 
School Law Publications, 195o)t pp. 1-2.
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Thus, the law seems to  be th a t  the  school d i s t r i c t  has no inherent 

powers. The legal theory i s  c le a r . A ll such powers th a t  lo c a l u n its  may 

have enjoyed before the Federal government was formed were absorbed by the 

s ta te s  including the r ig h t to  form and regulate  public school d i s t r i c t s .  

Units of public education can be in i t ia te d  and operated only under the  

au tho rity  delegated from th e  s ta te .

The Present Status of School D is tr ic t  

L ia b il i ty  fo r  In jury  

Only the  s ta te s  of C alifo rn ia , New York, and Washington have enacted 

e ffec tiv e  leg is la tio n  which abrogates the  ru le  th a t the  d i s t r i c t  i s  not 

l ia b le  fo r  to r t .^  C aliforn ia has been most successful in  i t s  s ta tu to ry  

enactments; school d is t r ic t s  have p ra c tic a lly  the  same l i a b i l i t y  s ta tu s  

as p riva te  corporations. Several s ta te s  have passed "save harmless" s ta ­

tu te s  whereby the d i s t r ic t s  are required to  recompense teachers who have
2

been found lia b le  fo r  to r t s .  Ilany school a u th o ritie s  agree th a t  only the 

s ta te s  of C alifornia and New York have made appreciable progress in  e ffe c t­

ing means whereby the in jured  may receive recovery from school d i s t r ic t s  

fo r  to r ts  committed by th e ir  employees. C alifornia has achieved school 

d i s t r i c t  l i a b i l i t y  fo r  to r ts  by s ta tu te ;  New York has a tta in ed  th is  by 

unorthodix court in te rp re ta tio n s  (s ta re  decisis  not invoked). S a tte r­

f i e ld  has said; "New York is  th e  only s ta te  in  which to r t  l i a b i l i t y  i s  

imposed on school d i s t r ic t s  in  th e  absence of express s ta tu to ry  provision.

^ Ib id .. p. 5»

^ i d . . p . 41

^Ted J .  S a tte rf ie ld , "The Teacher Paysjf The Phi Delta Kaupan. XXXII 
(September, 1950)» p . 6.
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Chambers noted th a t a changing viewpoint toward l ia b i l i ty  i s  being 

evolved. "A fresh  look a t the  outcomes of su its  against school d i s t r ic t s  

fo r in ju r ie s  to  pupils reveals th a t  there  i s  a gradual softening of the 

harsh ru le  of immunity based on the ancient doctrine, "The King can do 

no wrong.

Discussion of the l i a b i l i t y  o f school d i s t r ic t s  involves analysis  of 

a le g a l problem. The leg a l p o sitio n  of the  school d i s t r i c t  as a corporate 

e n tity  and i t s  l% a l  re la tionsh ip s are obviously important for an under­

standing of the problem. For severa l decades, however, a new viewpoint 

has graudally wncerted i t s  influence in  the  law and has proposed to  take 

th is  development in to  account. In  i t s  presen t form, the  new view point 

may be described as the w illingness to  mold the law in  the d irec tion  the 

soc ia l fa c ts  ind icate  as d es irab le . I t  i s  e s se n tia lly  an increased em­

phasis on the s c ie n tif ic  approach to  law and admission of evidence about 

p ra c tic a l s itu a tio n s  th a t may be a ffec ted  by le g a l ru les  and how leg a l 

ru le s  operate in  terms of so c ia l r e s u l ts .  The common law p rincip le , uni­

v e rsa lly  applied by the courts, i s  th a t  school d is t r ic t s  and m unicipali­

t ie s  are  not l ia b le  to  pupils fo r  in ju r ie s  re su ltin g  from the negligence 

of the  o ff ic e rs , agents, or enç>loyees o f the  d i s t r i c t  or the m unicipality . 

Nor does i t  m atter th a t the in ju ry  was sustained while the  pupil was o ff  

the school premises or while being transported  to  or from school.

M. Chambers, "Can the  King Do Wrong?" The Nation's Schools. XXIX 
(A pril, 1942) ,  pp. 56- 58.

b r ig h t  V. Consolidated School D is tr ic t  Jfo._l of Tulsa County. 162 
Okla. 110, 19“P. 2d 369 (19337%
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The case of Wright v . Consolidated School D is tr ic t  % ._ ! serves to  

i l lu s t r a te  the  reasoning of the courts concerning in ju r ie s  to  pupils be­

cause of negligence o f school d i s t r i c t s  or th e i r  agents. In  the Wright 

case» the court held th a t  the school board was not l ia b le  fo r  in ju r ie s  

to  a p iç i l  in jured  as a re s u lt  of the negligence of the d river of a  school 

bus. The court reasoned th a t i t  was th e  duty of the school d i s t r i c t  to  

provide tran sp o rta tio n  to  and frcaa school fo r  the p la in t i f f .  I t  was a 

public duty from which the  d i s t r i c t  derived no benefit o r advantage. The 

r ig h t of the  p la in t i f f  to  be transported  was one to  be enjpyed in  common 

with other students in  the  d i s t r i c t .  I t  has long been recognized in  Okla­

homa th a t  an ac tion  cannot be maintained against a school d i s t r i c t  without 

the  consent of the s ta te ; such consent cannot be granted in  the  absence of 

a s ta tu te  making i t  responsible. The o f f ic e rs ,  agents, and en^loyees of 

a school may be held l ia b le  ind iv id u a lly  fo r  th e ir  n ^ l ig e n t  a c ts .

School d i s t r i c t  o ff ic e rs , of course, a re  not ju d ic ia l o f f ic e rs , but

the  performance of most o f th e ir  du ties requ ires the exercise of judgment

and d isc re tio n . When such i s  the case, th e i r  ac ts  a re  q u a s i- ju d ic ia l, and

as long as they ac t honestly and in  good f a i th  w ithin th e ir  ju r isd ic tio n ,

they  w ill  no t be held l ia b le  to  an ind iv idua l fo r  in ju rie s  growing out of
1

e rro r  of judgment, however, g rea t i t  may be. I f  o ffice rs  were held re s ­

ponsible in  damages fo r  more mistakes o f judgment, i t  would be extremely 

d i f f ic u l t  to  secure the  services of uprigh t men and women to  perform the 

d u tie s  of an o ffice  -vhlch ne ither pays remuneration nor affords g rea t public

^Board o f Education v . Cloudman. 185 Okla. 400, 92 P. 2d 991 (1939).
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honor.^

Except in  th re e  s ta te s , and in  c e rta in  re s tr ic te d  conditions in  

two or th ree  o thers , the d i s t r i c t  i s  not l ia b le  fo r  the to r ts  of i t s  

agent or employees. The ru le  i s  th a t th e re  i s  no l i a b i l i t y  against the  

s t a te ’s in s t i tu t io n s  except in  C alifo rn ia , Washington, and New York, 

and with s l ig h t  m odifications in  the D is tr ic t  of Columbia, North Carolina, 

M ississippi, and possib ly  another s ta te  or two. There has recen tly  been 

a s ta tu te  passed in  I l l in o is  which perm its lim ited  l i a b i l i l y  against ̂ cer­

ta in  s ta te  in s t i tu t io n s . The theory of th is  immunity i s  th a t  the s ta te  

i s  sovereign and a sovereign can do no wrong.

Since a school d i s t r i c t  i s  an agency o f the  s ta te , and since the

s ta te  cannot be sued without i t s  consent, a school d i s t r i c t  cannot be

sued without the  consent of the  s ta te .  That i s  the  second reason fo r

the ru le . The th ird  reason fo r  the ru le  i s  th a t  there  i s  no money to  pay

judgments in  case judgments are rendered against a  d i s t r ic t .  But th a t ,

of course, i s  reasoning in  reverse. In  a l l  p ro b ab ility  there  would be

money to  pay a judgment i f  there were l i a b i l i t y  ra th e r than saying th e re

i s  no l i a b i l i t y  because there  i s  no money. There seems to  be a growing

fee ling  on the  p a r t  of the  courts th a t th is  i s  the  p rinc ipa l reason fo r
2

not perm itting l i a b i l i t y  of d i s t r ic t s .

The p ra c tic a l  significance of these conclusions fo r  the courts i s  

th a t  the  school d i s t r i c t  i s  a creation  of the  s ta te  and derives i t s  power

^ c k e v  V. Cordell. 1?6 Okla. 205, 55 P. 2d 126 (1936).
2
Hamilton, op. c i t . . p .
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from the s ta te . L ia b ility  is  often  adjudicated on the basic fa c t th a t  

the  school d i s t r ic t  is  a s ta te  u n it and unlike municipal corporations 

in  th a t  i t  does not engage in  p ro p rie ta ry  function . The assumption i s  

only p a r t ia l ly  correct in  bare le g a l theory; i t  i s  la rg e ly  incorrect 

according to  the soc ia l fa c ts .

L ia b ility  of School D is tr ic t  fo r  

T ransportation of  Pupils 

In  a large number of school d i s t r i c t s ,perhaps the g rea tes t propor­

tio n  of school accidents occur in  connection w ith the  bus tran sporta tion  

system. Ilany accidents are to  be expected under th e  present conditions 

when several m illion  pupils d a ily  are transported . The ru les  of l i a ­

b i l i t y  applicable to  bus tran sp o rta tio n  are exactly  the  same in  most re­

spects as those applicable to  any other proper a c t iv i ty  of the  school 

board. VJhether or not the board of education or the school d i s t r ic t  can 

be held l ia b le  fo r  an accident depends upon the  s itu a tio n  and princip les 

involved. Iloreover, ju s t  as in  th e  case of teacherj , i f  the bus d river 

is  personally  negligent, he can be held personally  l ia b le  fo r  any accident 

th a t  occurs. The p rinc ip le  o f n o n - l ia b il i ty  of school d i s t r ic t  while in  

the  performance of a governmental function applies in  cases -rfiere school 

ch ild ren  su ffer in ju rie s  while being transported  to  and from school.^

Immunity from l i a b i l i t y  fo r  in ju r ie s  to  school children while being 

transported  to and from school does not apply to  d rivers of school busses. 

The d river of a school bus w il l  be held personally  l ia b le  fo r  in ju rie s  

growing out of h is  own negligence. This i s  true  whether he be the operator

^Wright V .  Consolidated Schools D istr ic t ^ ._ 1  of Tulsa County. Supra.



24

of h is  own bus under a contract with the  d i s t r i c t ,  or idiether he be

enployed by the d i s t r i c t  to  operate one of i t s  own busses. In  the  case

of Krametbauer v . IfcDonald. the  action was to  recover fo r  the  death of

a f te r  being h i t  when she was leaving a school bus driven by the  defendant.

This case deals d ire c tly  with the l ia b i l i ty  of an indiv idual employee and
1

not the l i a b i l i t y  o f a  school board of d i s t r i c t .

The degree of care idiich the  driver o f a  school bus must exercise 

in  order to  escape l i a b i l i t y  fo r  negligence in  the  event a ch ild  i s  in ­

jured i s  not always easy to  determine. Even a sa fe  and properly  equipped 

bus may cause in ju ry  to  a  student i f  the  d riv e r i s  negligent in  i t s  opera­

tio n . l ik e  any other person in  our society, th e  d riv er must re f ra in  from 

being negligent. Some s ta te s  even place upon a school bus d riv e r the  o b li­

gation of a  public u t i l i t y ,  th a t  i s ,  not the duty of ordinary care, but
2

the duty of extrodinary care of the highest degree of care . The courts 

have held th a t  a bus d riv e r must exercise in  th e  given s i tu a tio n . This 

ru le  of reasonable prudence and care governs th e  bus d river in  aU  h is  

re la tio n s  w ith the pupils lAom he transports to  and from school. I t  gov­

erns the bus d riv er in  a l l  h is  re la tio n s  w ith the  pupils whom he tran spo rts  

to  and from school. I t  governs the condition of the  bus, the  speed, the  

d isc ip lin e  of pupils while on the bus, and the  circumstances under idiich 

they are perm itted to  leave i t .  A bus d riv e r w il l  not escape l i a b i l i t y  

ly  pleading th a t  he did not foresee the precise  in ju ry  th a t  the pup il sus-

^Krametbauer v. McDonald, 44 N. M. 473» 104 Pac. 2d 900 (1940). 

^Archuleta V. Jacobs, 4 3 'N.M. 425, 94 Pac. 2d ?06 (1939)»
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ta lned ; he w ill  be held  l ia b le  i f  a reasonable circumspect person, under

the  circumstances, would have an ticipated  some in ju ry .

School adm inistrators must ensure th a t bus d riv ers  park in  such a

manner as not to  cause a  dangerous condition to  a r is e  because the bus i s
1

parked in  the middle o f a road a t  a road in te rse c tio n . Just as the  duty 

of the  school teacher or supervisor does not end w ith the  studen ts’ leav­

ing the  c la ss , but continues to  the very end of d ism issa l, so the  obliga­

tio n  of the bus d riv er does not end when the  student s l ig h ts  from the bus.

He owes to  the  ch ild  the duty, not merely to  ca re fu lly  tran s­
p o rt and dischaxge i t  a t  the  usual unloading zone, but he has 
c as t upon him the  add itiona l duty of exercising  every reasonable 
precaution under the  circumstances to  prevent harm to  her id iile  
a ligh ting  from and leaving tiie immediate v ic in ity  of the bus a t  
the  end of her journey.^

I f  there  i s  any one f ie ld  in  idxich regu la tions by the  board are 

necessary, i t  i s  in  th e  supervision of bus tran sp o rta tio n . The regula­

tio n s  should requ ire  proper equipment and th e  l a t e s t  generally  accepted 

sa fe ty  devices. Some q u a lifica tio n s should be made so th a t  only ccmqietent 

people are chosen and the bus should be used only fo r  sp ec ific  approved 

purposes. There should also  be ru les and regu la tions estab lished  pro­

h ib itin g  bus d rivers from allowing children  to  a lig h t when the bus i s  in  

motion o r before i t  i s  properly parked.

There are  many occasions when a te a d ie r  perm its the  use of h is  per­

sonal car fo r  school o r a l l ie d  business. In  one Idaho case, a  teacher

^Reeves v. T i t t l e .  129 S.W. (2) 364 (Tex. Civ. App., 1939) *
2
Archuleta v . Jacobs. Supra.
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loaned h is  car to  the  fo o tb a ll coach fo r  tran sporta tion  of the school 

team to  a game. The defendant was not paid fo r  the use of h is  car, but 

the  school d i s t r i c t  provided the gas. As a  re s u lt  of the coach's neg li­

gent driving the  car was overturned, and he was k ille d . The p la in t i f f  -tdio 

was hu rt while rid ing  in  the car was awarded a judgment of $5,?80 against 

the  teacher on the  ground th a t the  coach was the teach e r 's  agent in  driv­

ing the car and th a t, therefo re , the  defendant was l ia b le .^  The attorney  

general of Oklahoma ruled on September 13, 1938, th a t school d i s t r ic t s  

are  not l ia b le  fo r  in ju rie s  incurred during the use o f the d i s t r i c t  busses 

to  tran sp o rt a school team out of the  country. The d river of a school bus 

cannot escape l i a b i l i t y  fo r in ju r ie s  to  pupils resu lting  from h is  neg li­

gent operation of the bus on the  grounds th a t  he i s  performing a govern­

mental function .

L ia b ili ty  of School D is tr ic ts  in  the Performance 

of Proprietary  Functions

The courts are not agreed in  drawing a d is tin c tio n  between a govern­

mental and a p rop rie tary  function iduth respect to  the l i a b i l i t y  of school

d i s t r i c t s .  In  leg a l contenmlation, there  i s  no such thing as a Board ac t-
2in  a p rop rie tary  capacity  fo r  p riv a te  gain. Other courts, hovrever, re ­

cognize the d is tin c tio n  between a governmental and a p rop rie tary  function 

and intim ate or e:q>ressly declare th a t  a school board may be held l ia b le  

in  the  performance of a p roprie tary  function.

^Gordon v . Doty. 5? Idaho 792, 69 Pac. 2d I 38 (1937).
2School D istr ict v . Rivera. Supra.
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Thus i t  was said by the  Court of C iv il Appeals of Texas. "There

can be no question but th a t  an independent school d i s t r ic t  i s  an agency

of the s ta te ,  and, id iile  exercising governmental functions, i s  not answer-

able fo r  i t s  negligence in  a s u i t  sounding in  t o r t .  . . . However, i f  such

a d i s t r ic t  may properly exercise p rop rie tary  a c ts , and while exercising

such p roprietary  ac ts  i s  g u ilty  of to r t ,  the d i s t r ic t  may be required to

answer in  damages fo r such to r t .

Before school begatr;in the autumn, a teacher used a school bus to

transport pupils and some school tru s te e s  outside the d i s t r i c t  to  buy
2

school supplies. They had an accident which in jured a th ird  p a rty . In

the second instance a school board hsui a tre e  planted and trimmed near a

bu ttress to  the entrance o f a school building. A pup il f e l l  o ff  the  b u tt-

ress to  the entrance of the  school building and was in ju red .^
While school o ff ice rs  are no t, as a  ru le , indiv idually  l ia b le  fo r

acts of negligence on the p a rt of the  board or i t s  employees, they may

be held personally  l ia b le  fo r  in te n tio n a l to r ts  oommitted id iile  administer-

ing the a f fa irs  of the  d i s t r i c t .

Review of Court Cases 

The case of Treadawav v. VBiitney Independent School D is tr ic t  serves 

to  i l lu s t r a te  the reasoning of Texas courts concerning an ac tion  to  re -

^̂ a u n  V. Trustees of V ic to ria  Indep. School D is t . . Supra.
2
Treadway v . Whitney Indep. School D is t .. Supra.

^Braun v. Trustees of V ictoria  Independent School D is tr ic t . Supra.
4Thompson v . S h iffle tt , 26? S . W. (Texas) IO3O. Newton Edwards, The

Courts and the Public Schools, p . 428.
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cover from the school d i s t r i c t  damages sustained because of alleged neg­

ligence in  the operation of a school bus. The courts held  th a t a school 

d i s t r i c t  operating in  a governmental capacity cannot be held to  answer 

in  a s u i t  appearing to  be t o r t .  The school d i s t r i c t  does not have to  

answer fo r  the  to r ts  of i t s  agents, servants, and employees, in  absence 

of s ta tu te , when i t  i s  exercising a governmental function .^

The common law p rin c ip le , un iversally  applied hy Oklahoma courts 

is  th a t  school d is t r ic ts  and m unicipalities are not l ia b le  to  pupils fo r 

in ju r ie s  resu lting  from the  negligence of the o ff ic e rs , agents, or employ­

ees of th e  d is t r ic ts  or the  m unic ipalities. Nor does i t  m atter th a t  the

in ju ry  was sustained while the pupil was o ff the  school pr*emises o r while
2

being transported to or from school.

Many reasons have been designated in  support of the common law ru le  

of n o n -lia b ility  of the school d is t r ic t s  in  Oklahoma, New Mexico, Arizona, 

and Texas, fo r  the negligent acts of th e ir  o ff ice rs  and enqployees. Of 

these , th e  most fundamental i s  th a t  school d i s t r ic t s  are  agents of the 

s ta te s  in  the performance of public or governmental function . In  America, 

the  s ta te  i s  assumed to  be sovereign and cannot be sued without i t s  con­

sen t. Moreover, immunity from l i a b i l i t y  has been extended to  such quasi­

corporations as the s ta te  has created fo r  the execution of i t s  p o lic ie s . 

These subordinate agencies are emanations of the s ta te s .  They are l ia b le  

fo r  no other reason in  some instances, than th a t  of the g rea t d if f ic u lty

^readaway v. Whitney Independent School D is tr ic t ,  Texas, 205 S.W.
2d 97.

b r ig h t V .  Consolidated School D istr ict No. 1 o f Tulsa County. Supra.
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in  d istingoish ing  public or governmental from municipal functions. The 

courts are agreed th a t education i s  a function of government and do not 

h e s ita te  to  apply the ru le  of n o n - lia b il i ty  to  school d i s t r ic t s .

In  the Wright case, the  court held th a t  the school board Was not l ia b le  

fo r  in ju r ie s  to  a pupil which re su lte d  from the negligence of the  d riv er of 

a school bus. The court reasoned th a t  i t  was the duty of th© School d i s t r i c t  

to  provide tran sp o rta tio n  to  and from school fo r the p la in t i f f .  I t  was a pub­

l i c  duty from which the  d i s t r i c t  derived no benefit or advantage. I t  has long 

been recognized in  Oklahoma th a t  an ac tion  cannot be maintained against a school- 

d i s t r i c t  without the consent of the s ta te ;  such consent cannct be granted in  

th e  absence of a s ta tu te  making i t  responsible.

S tatu tory  Enactments of Selected S tates 

An examination of the  c o n s titu tio n a l and s ta tu to ry  law cf tb© s ta te s  and 

o f  ju d ic ia l  decisions shows the  s tru c tu ra l pa ttern  under whi©h our schools 

now operate and re f le c ts  something of i t s  conceptual design. S ta tu tes and 

decisions are  continually  being modified to  conform to  th is  conceptual design 

as old methods prove inadequate, as new problems a r is e , and as tb© conceptual 

design i t s e l f  undergoes change. However, few, i f  any, state© have undertaken 

a  red ra fting  of the basic  law to  r e f le c t  emerging conceptual designs. I t  i s  

reg re tta b le  th a t  with a l l  th e  changes th a t  have occurred in  public education 

over the  p ast half-cen tury , th ere  appears to  have been l i t t l©  i f  any a tte n ­

t io n  given to  the p o s s ib il i ty  th a t  th e  basic stru c tu re  estab lished  in  our 

constitu tions may have go tten  out of l in e  with present needs.^

S tobert R. Hamilton and Paul R. Mort, The Law amd Public Education 
(Brooklyn; The Foundation P ress, In c .,  195977 p p .l4 -l8 .



30

In  addition to  C alifo rn ia , Ifew York, and Washington, a  few s ta te s  

have modified th e  immunity ru le , to  a lim ited  ex ten t, by s ta tu te .  In  

Alabama, the le g is la tu re  created a body known as the S tate  Board of Adjust­

ment. The Supreme Court of th a t s ta te  had held th a t claims against school 

d i s t r ic t s  f a l l  w ithin  the  purview of th is  s ta tu te .^  This body was created 

as a  means of extending a measure of compensation or r e l i e f  to  c itiz e n s  en-- 

t i t l e d  thereto  who, unfortunately , have suffered in ju ry  or damage because 

o f the a c t iv i t ie s  of the  s ta te  agencies enumerated in  the  s ta tu te .  This 

law was designed sp e c if ic a lly  to  permit recovery in  ce rta in  cases despite 

the  fa c t th a t  the  ru le  of sovereign immunity exempts the  s ta te  and i t s  

severa l agencies from any other recognized form of leg a l ac tion . From the 

s ta tu te , i t  i s  c lea r th a t  the  Board of Adjustment has ju r isd ic tio n  only of 

t o r t  claims since they are  the  only ones to  lAich the immunity ru le  would be

applicable; thus they would be the  only ones of which the  courts do not have 
2

ju r isd ic tio n .

S ta tu to ry  Buies

The general common-law ru le  s ta te s  th a t  a school d i s t r i c t  i s  not 

l ia b le  fo r in ju r ie s  unless i t  consents. Only the  s ta te  can consent to  

s u i t  against school d i s t r i c t s .  Some s ta te s  have attempted to  pass such 

s ta tu te s . The s ta tu te  w ith the broadest scope has been enacted in  Cali­

fo rn ia  •sdiich allows p ra c tic a lly  a complete r ig h t of s u i t  against the  sch­

ool corporation. Here two basic s ta tu te s  place the school d i s t r i c t  in

^State ex r e l . McC^een v , Brandon. 244 Alabama 62, 12 So. 2d 319 (19^3)«

^Hamilton and Ifort, op. c i t . .  p . 288.
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p ra c tic a lly  the same s itu a tio n  as any other person or corporation insofar

as amenability to  negligence su its  i s  concerned, A provision ■which might

appropriately be ca lled  a "safe place" statu'be^ resembles one •that existed

in  the s'tate of Wisconsin, I t  provides th a t any public agency sh a ll be

lia b le  in  damages fo r  any in ju ry  resu lting  from the  dangerous o r defective

condition of publid property . As a re s u lt  of th is  s ta tu te , su its  were

brought ind iv idually  against trustees,m any of whom resigned throughout 
2

th e  s ta te .  To provide personal security  to  school tru s tée s  and o ff ic e rs , 

■the C alifornia le g is la tu re  passed s ta tu te s  absolving school-board o f f ic ia ls  

o f personal l ia b i l i ty ^  and made the school d i s t r ic t  l ia b le  fo r  a l l  in ju r ie s  

a ris ing  through negligence of the  d i s t r ic t ,  i t s  o ff ic e rs , or enç>loyees,^

A recen t case in  •the Supreme Court of -the United S tates held th a t  a 

congressional s ta tu te  perm itting ■the Reconstruction Finance Corporation ■to 

"sue-and-be-sued" co n stitu ted  a waiver of immunity from s h i t  in  ■tort. I t  

i s  to  be noted, however, th a t  in  some instances s ta tu te s  creating specia l 

school d i s t r ic t s  and endowing them with ■the customary power to  "sue-and-be- 

sued" sp e c if ic a lly  provide s ta tu to ry  immunity from su it  in  tort,^^

The immunity o f school d i s t r ic t s  re fe rs  not only to  pup ils , but to  

a l l  o^thers wi-th idiom the school d i s t r ic t s  come in  con^bact including the  

ençloyees and teachers, Ano'ther form of s ta tu te  ra th er widely adopted in  

some p a rts  o f the country waives the  school d i s t r i c t 's  immunity, a t  le a s t

G en era l Laws o f C a lifo rn ia . (Deerings Code, 1937) Act, 51^9 (3)- 
2
Ahern v, Livermore Union High School D is tr ic t , 208 Cal, 770, 28^

Pac, 1105, (Î930) .

^C alifornia School Code. Section 2, 804 
4
I b id . , 804-802

^McVey v . C ity of Houston. (Texas) Supra,
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as to  in ju rie s  suffered by ençloyees and teachers in  the  course o f duty; 

fo r  exançle, workmen’s compensation a c ts  are applied to  specified  cate­

gories of ençüoyees.^

An in te re s tin g  type o f s ta tu te  e x is ts  in  North Carolina where the  

school au th o ritie s  are authorized and d irec ted  to  compensate the  parents 

o f ch ild ren  in jured  or k ille d  from in ju r ie s  while "riding on a school bus 

to  and from the public schools of the  s ta te ,"  fo r "medical, su rg ic a l, hos­

p i ta l  and funera l e:q>ense incurred because of such in ju ry  and/or death"
2

in  an amount not to  exceed s ix  hundred d o lla rs . The North Carolina s ta t ­

u te  sp e c ifica lly  reaffirm s the  ordinary common-law ru le  of immunity as to  

a l l  o ther l i a b i l i t i e s  except those mentioned in  the  s ta tu te . Without such 

a s ta tu te , payments to parents are i l l e g a l ,  ruled the  Texas a tto rney  gen­

e ra l .^

State Boards of Education

In  accordance with c o n stitu tio n a l mandate, le g is la tu re s  have enacted 

thousands of school laws. The s ta tu te  books of every s ta te  contain le g is ­

la t io n  more or le s s  extensively  prescrib ing  how th e  public schools sh a ll 

be operated. S ta te  s ta tu te s  enacted by s ta te  leg is la tu re s  a re , therefo re , 

th e  most p ro l if ic  source of school law. Some aspects of the  public school 

program are spelled  out in  s ta te  s ta tu te s . Other aspects are merely men­

tioned , and the  power to regu la te  d e ta ils  -therein i s  delega-ted to  the s ta te

^Tlosenfield, 0£i c i t . . pp. 29-30•

^North Carolina Code (1939 Anno, I&chie ed), 5780 (78-83a), added by 
Laws o f 19351 ch, 245, and amended in  p a rt  by Laws of 1939» ch, 26?.

^Attorney General, Texas, L ette r Opinions. Oct. 28, 1931» Vol. 32?»
p. 666,
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board o f education. A dditional aspects are ignored in  the s ta te  s ta tu te s , 

but the  general powers of the s ta te  board of education, or the  s ta te  sup­

erin tendent in  those s ta te s  which have no sta te  board o f education, may 

be su ff ic ie n tly  broad to  include them.

In  any. lAiase of school management wherein the  s ta te  board of educa­

tio n  has been given powers o f operation, the rules and regu lations o f the 

s ta te  board have the fo rce  and e ffe c t of law. However, being a creature 

of the  le g is la tu re  in  most s ta te s , the s ta te  board has only the  powers 

delegated to  i t  or inç)lied in  the delegated powers. In  the s ta te s  where 

•Uie s ta te  board i s  created  by co n stitu tio n a l provision, i t s  co n stitu tio n a l 

powers are very general, and in  specific  instances i t  depends upon the  leg­

is la tu re  fo r  i t s  au th o rity  to  a c t. In  e ith e r  case, i f  the s ta te  board acts 

outside i t s  delegated or implied power, the ru le  or regu la tion  i s  void. 

There i s  a presuiiç)tion o f au th o rity  and, u n til  challenged in  court, a l l  

ru les  and regulations of the  s ta te  board are presumed to  be v a lid  and have 

effectiveness as enforceable as a s ta tu te  enacred hy the le g is la tu re . S ta­

tu to ry  sources of school law are the enactments of the  s ta te  le g is la tu re , 

ru les and r^ u la t io n s  of the  s ta te  board of education, and resu lu tions of 

the lo c a l school board.^

In  some s ta te s , the  immunity ru le  may be modified by in d irec tio n  

through the operation of what has come to  be called  "save harmless" s ta ­

tu te s . Laws o f th is  type e ith e r  authorize or require  school d i s t r ic t s  to  

defend, a t d i s t r ic t  expense, su its  which may be brought against teachers

"hiemmlein, op. c i t . ,  p . 3*
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as a re s u lt  of damages caused by th e ir  allegedly  negligent a c ts . Under 

laws of th is  type, d i s t r ic t s  a lso  are required or authorized to  pay any 

judgment which may be recovered against teachers. Thus they re liev e  the 

teacher of l i a b i l i t y  fo r  any judgment which may be rendered against him 

and the cost of defending him self. Among the s ta te s  having such s ta tu te s  

are Connecticut, New Jersey, New York, and Nyoming.

Arizona A rtic le  2, 15-436, L ia b ili t ie s  of board of trustees;paym ent 

of l i a b i l i t i e s ;  re lian ce  upon opinions of a ttorney general.

A. Boards of tru s te e s  are lia b le  as such, in  the  name of the 
d i s t r i c t ,  fo r a judgment against the d i s t r ic t  fo r  sa la ry  due a 
teacher on con tract and fo r  a l l  debts contracted under th is  t i t l e .
They sh a ll pay judgments or l i a b i l i t i e s  from the school money to 
the c re d it of the  d i s t r i c t .
B. Boards of tru s te e s  sh a ll  have no personal l i a b i l i t y  fo r  acts 
done in  re liance  upon w iâtten opinions of the a ttorney  general.

A rticle  2, 15— 453» Insurance on school bus operator; au tho rity

of board of purchase.

A. The board of tru s tee s  may purchase public l i a b i l i t y  and 
property damage insurance covering school bus d rivers while 
driving school busses.
B. The governing board of school d i s t r ic t  may requ ire  the  operator, 
of a school bus used fo r  transporta tion  of pupils attending schools 
in  the d i s t r ic t ,  to  carry  public l i a b i l i t y  insurance in  amounts not 
to  exceed twenty thousand do llars fo r  personal in ju r ie s  a ris in g  out 
of any one accident covering any l i a b i l i t y  to  which the  operator 
may be subject on account of personal in ju rie s  to  a  passenger or 
other person caused or contributed to  ty  an ac t of the  operator 
while operating a school bus. I f  the policy of insurance i s
f i le d  and approved by the  governing board of the school d i s t r i c t ,  
the governing board may increase the  compensation, otherwise, pay­
able to  the operator by an amount equal to  the cost to  the operator 
of the insurance.

The power to  insure school d i s t r ic t  property and employees i s  given by

s ta tu te  to  the  school d i s t r ic t s  of Oklahoma.

The board of education o f any school d i s t r ic t  authorized to  fu rn ish  
tran sp o rta tio n  may purchase insurance fo r the purpose of paying 
damages to  persons sustaining in ju rie s  proximately caused by the
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operation of motor vehicles used in  transporting  school children.
The operation of sa id  vehicles by school d is t id c ts ,  however, i s  
hereby declared to  be a  public governmental function, and no action  
fo r  damages sh a ll  be brought against a  school d i s t r ic t  under the 
provisions of th is  section , but may be brought against the  in su rer, 
and the amount to  th a t provided in  the contract o f insurance be­
tween the  d i s t r i c t  and the  in su rer and sh a ll  be c o lle c tib le  from 
said  in su rer only. The provisions of th is  section  sh a ll not be 
construed as creating  any l i a b i l i t y  idiatever g a in s t  any school 
d i s t r ic t  which does no t provide said  in su re r.^

This Oklahoma s ta tu te  creates a s itu a tio n  of doubtful acceptance 
in  general insurance law. I f  the contract i s  between the  insurer 
and the school d i s t r i c t ,  the  in jured p arty  cannot usually  sue the 
in su rer, but must sue the  insured, even i f  only as a prelim inary 
stqp to  asce rta in  the amount of the  claim . ̂

Under our system of government, the  s ta te s  have reserved power to  

e s tab lish  a  system of free  public education. The r ig h t to  th is  power i s
3

protected by the  ten th  Amendment to  the  Federal C onstitu tion. In  the

absence of a s ta tu to ry  gran t of such au tho rity , a  school d i s t r i c t  in

Oklahoma may employ counsel to  represent i t  when i t s  leg a l r ig h ts  and in-
4

te r e s ts  are involved.

Doctrine of Respondent Superior 

The doctrine of respondent superior does not apply to  school d is­

t r i c t s  since they are but arms of the s ta te  created fo r  the  sole purpose 

of the  adm inistration of the  commonwealth's system of public education.

^Oklahoma Law. 1949, T it le  70, A rtic le  9» Section 7.
2
Remmlein, og. c i t . . p . 261.

^ Ib id .. p . 1.
4Board of Education v . Thurman. 247 (1926), p . 996.
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Ifegligence of School D irectors 

The school d i s t r i c t  or the board of education acting in  i t s  corp­

orate  nature cannot be held l ia b le  fo r the negligence of i t s  o ff ic e rs , 

agents, or employees. The school d i s t r i c t  cannot be held l ia b le  in  

u l t r a  v ire s  ac ts  of o ff ice rs  or agents beyond the scope of th e ir  author­

i ty .



CHAPTER H I

lîJTERVIEWS l'ŒTH ATTORNEY GEUERALS OF ARIZOHA,

NEW MEXICO, OKLAHOMA AND TEXAS

Introduction

In  order to  add depth to  the  study and, a t  the same tim e, fu rn ish  

the  in v es tig a to r assistance  in  in terp reting  the l i te ra tu r e ,  s ta tu to ry  

enactments, and court cases, the Attorney Generals of the  s ta te s  of 

Arizona, New Mexico, Oklahoma, and Texas were interviewed.

Arizona

In terv iew er; "I need the thinking of th is  o ffice  on l i a b i l i t y  

p rac tices  perta in ing  to  school d is t r ic ts  in  re la tio n  to  bodily in ju ry . 

You have a very famous case, the Tucson case—"

Attorney General: "Oh, yes, the Tucson case, th a t  is  about the

only expression we have, you know, by our Supreme Court."

In terview er: "There are two or th ree  questions th a t I  would l ik e

to  get your thinking on idiich I  fee l are very p e rtin en t in  th is  f ie ld  a t 

the  present tim e. There i s  a lo t  of uncertain ty  with the school people 

in  Oklahoma, Texas, New Mexico, and Arizona about l i a b i l i ty .  They do 

not worry so much about th e  rulings o f the courts today, but they do not 

know what i t  w il l  be tomorrow or the next day."

Attorney General: "Yes, th a t i s  one of the problems espec ia lly  in

37
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t h i s  f ie ld  of l i a b i l i t y  where you have government agencies. Some s ta te s  

probably have ju s t abrogated the doctrine o f governmental immunity. Now, 

o ther s ta te s , you know, have made th is  d is t in c tio n  between governmental 

p rop rie tary , th a t i s  they  say th is  i s  an agency of the s ta te  i f  i t  i s  

acting  in  a p rop rie tary  capacity. I t  is  not re a lly  acting in  a govern­

mental function. This i s  a big item. For what i s  a governmental function, 

and Tdiat i s  a p rop rie tary  function? I  have not read the Saroyan Case for* 

q u ite  awhile, but I  believe they did not abrogate the  doctrine of govern­

mental immunity. They found in  th a t instance th e  Tucson Public School Dis­

t r i c t  was acting in  a p roprie tary  capacity. But, by reason, they s ta te , 

in  drawing some remuneration, and because they were in  a p roprie tary  capac­

i ty ,  they found th a t  i t  was a cause fo r ac tion  fo r  damages because the  child 

was h u rt in  the stands where i t  ac tually  happened. However, i t  i s  not a 

f in a l  a rb ite r  because the schools today are doing many th ings such as extra 

c u rric u la r a c t iv i t ie s .  You know they are assuming th is  burden, and i t  has 

been provided by ta x  paying support, "

Interview er; "This i s  one of the questions I  would lik e  to  ask you.

What i s  your personal fee ling  about th is  common law or governmental immunity 

law th a t  most of us stand bejiind and th a t  most school d is t r ic t s  operate under?'

Attorney General: "I th ink  the trend  i s  away from the governmental im­

munity doctrine. In  the  recent cases in  these instances, th a t seems to  be 

th e  trend , I  am not saying I  am fo r i t .  But I  am looking a t  the  law, and 

I  think there  i s  a s l ig h t  trend away from i t .  Probably one of the  bases 

o f th a t i s  the  fa c t th a t  th is  r is k  can be sh if te d  by insurance. In  the Maxim 

Ware Case, the Supreme Court did say "Indictum," That i s ,  i t  was necessary

The ease re fe rred  to  here i s  —  e tc .
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to  decide the case. The school d i s t r i c t  i s  a subdivision of the  State 

of Arizona, and i t  can purchase l i a b i l i t y  insurance to  p ro tec t i t s e l f .

I  remember looking over the decision and seeing th is  statem ent.

In terview er; "In 1959* the I l l in o is  Supreme Court ruled th a t the 

common law under idiich we have been operating fo r  such a long time was 

outdated, th a t  i t  no longer served the  society  in  idiich i t  was supposed 

to  be operating, and th a t the  courts of the land not only had the power 

but a lso  the  ob liga tion  to  do away with th is ."

Attorney General: "This was an expression by one high court?"

In terv iew er: "The Supreme Court, yes. I  wondered tdien I  read

th is ,  i f  i t  would have any e ffe c t on the opinions th a t you might give."

Attorney General; "When we give an ogLinion, we must, of course, be 

guided by our own Supreme Court decisions, the  s ta tu te s , and our own pre­

cedents more than—"

Interview er: "In the absence of th is , idiat would you do? Would

you consider th is  court case in  I l lin o is? "

Attorney General: "No. In summation of the Arizona law today, as

Mr. Sagarino pointed out, i t  i s  hard to  say udiat the Arizona Siçreme 

Court might do with the various fa c t s itu a tio n s th a t  might come before 

i t  in  the  question of l i a b i l i t y .  To summarize the  Arizona law in  i t s  

p resen t form from the pronouncements of our Supreme Court, the  doctrine 

of n o n - lia b ili ty  in  governmental functions, th a t i s  the l i a b i l i t y  of 

school boards and school d is t r ic t s  appearing purely in  governmental 

functions, s t i l l  e x is ts . This is  expressed in  a case ca lled  School 

D is tr ic t  #48 v . R iveria, idiich i s  found in  th i r ty  Arizona reports s ta r t ­

ing on Page 1 ."
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Interview er; “Was th is  a tran spo rta tion  problem?"

Attorney General: "No, i t  says here (reading from the aforementioned

case) th a t  a  school d i s t r i c t  had taken possession o f a p l a in t i f f 's  house 

and established a school th e re in  without the p la in t i f f 's  knowledge or 

consent. Through negligence of i t s  ja n ito r , the building was destroyed 

and the  courts held no l i a b i l i t y  th ere . This was an old Arizona case, 

a t  le a s t  conç>aratively old , a 1926 case. I  think the  reason th a t  i t  pro­

bably took some time fo r a case sim ilar to  the Tucson High School Case to  

come before the court was because of the  d if f ic u lty  to  d if fe re n tia te  be­

tween governmental and p ro p rie ta ry  a c t iv i t ie s  of a school d i s t r i c t .  Here 

they  are chargii^ admission to  the  fo o tb a ll game, but on the o ther hand, 

fo o tb a ll and a th le tic s , I  be lieve , are very well accepted as a governmental 

p a r t  of the  school operations. That was why the Tucson Case s ta r te d  a new 

branch. In th a t case, fo r  example, the  students were playing on the f ie ld , 

perhaps without an audience, and were not charging any admission. They were 

ju s t  le t t in g  people come and watch as they possibly do in  a l o t  of small 

towns throughout the  United Stated today. So, here i s  a fo o tb a ll game on 

the f ie ld  which i s  probably governmental. Yet •tdien admission i s  charged to  

get in to  the  grandstand, our court terms th is  as p roprie tary . I t  is  a bus­

iness p u rsu it of the  school, and they may be lia b le  to  customers fo r neg­

ligence under these circumstances. However, I  would not say, though, th a t 

the court had meant to  go any fu r th e r . That is  why every fa c t  s itu a tio n  

i s  so im portant.“

Interview er: "Do you see any so c ie ta l pressure being put on the gov-

erment of the s ta te  to  provide p ro tec tion  fo r these youngsters?"

Attomev General ; "There your idea breaks down. Under our system
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o f law, generally  throughout the Ihiited S ta tes, a  person, a school d is­

t r i c t ,  a corporation, o r tdiatever type of ind iv idual or e n tity  i t  might 

be i s  only l ia b le  for negligence. The only departure from th is  doctrine 

i s  found in  our Workmen’s Condensation Laws throughout the  United S tates 

lA ere we have what we c a l l  l i a b i l i t y  with f a u l t .  In  other words, a per­

son, who i s  working on a job, and the employer are l ia b le  to  carry  Work­

men's Compensation insurance. There i s  no question of negligence, f a u l t ,  

o r  anything, ju s t  the in ju ry  on the job. That i s  perhaps the reason a 

l o t  of school d is t r ic t s ,  under the ex is ting  s itu a tio n , here in  Arizona 

and probably throughout the  United S ta te s , carry  insurance to  provide 

them the  cost of a defense. Just because a c h ild o r some indiv idual—

In  th e  Tucson sta ted  case, i t  was apparently a specta to r and did not have 

anything to  do w ith the ch ild  on the school ground. The question wcjold 

be; was there  re a lly  any negligence, or was i t  sinç>^ a  child  on the  

school grounds th a t  ju s t received an in ju ry . We a l l  know th a t ch ild ren  

are  going to  get hurt on the  school ground. Was someone negligent? Or 

does someone have to be negligent every time someone gets hurt? Is  there  

fa u lt?  This i s  where i t  breaks down. I f  there  i s  any doctrine in  the  

United S tates where the furnishing of insurance p ro tec ts  or covers ch ild ­

ren  generally , you are getting  in to  the  health  and accident f i e ld .  Not 

in to  the f ie ld  of tdiat we c a l l  l i a b i l i t y  insurance."

Interview er: "What i f  there i s  neglect on the  teach e r 's  p a r t  or a

d riv er of a bus and a ch ild  i s  k illed?"

Attorney General: "That i s  a  question of ind iv idual negligence to

which a l l  of us are sub jec t. Even though we might be working fo r  the  gov­

ernment a t  some leve l, we can be l ia b le  fo r  our indiv idual negligence. This
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goes back to  the bas d riv e r case you were ta lk in g  about. That bus d river 

might have been both negligent and l ia b le ,  but he was judgment proof fo r  

a l l  p ra c tic a l purposes. He was probably a man of very small means and 

th a t  i s  i*y . These questions g e t down to  l i a b i l i t y  and can pay. The 

two cases th a t you have described here i l l u s t r a te  th is  point p e rfe c tly . 

Here was an individual teacher who was not judgment proof. Here was prob­

ably an indiv idual bus d river who was judgment proof, and th is  po in ts up 

the  problem very s tr ik in g ly .

Let me t e l l  you another in te res tin g  aspect of th is  same thing th a t 

has occurred here in  Arizona, You w il l  need to  know th is  in connection 

w ith the study you are making. For many years, c i t i e s ,  towns, school d is­

t r i c t s ,  s ta te  agencies, and county agencies were not allowed to  buy l i a ­

b i l i t y  insurance fo r th e ir  employees, e spec ia lly  employees who were in  

very dangerous s itu a tio n s l ik e  bus drivers and f i r e  engine operators. As 

you know, firemen idxo operate f i r e  engines could do a  large amount of dam­

age, I t  was said  th a t i f  the school d i s t r i c t ,  fo r  instance, bought th is  

insurance and paid fo r i t  on these people, th a t  would be additional comp­

ensation, I t  would v io la te  the c o i^ titu tio n  on giving cred it or g i f t s  of 

s ta te  m on^, or even l ia b le .  There were a l o t  of objections to  i t .  I  

talked  to  several firemen during the  period when th is  thing came to  l ig h t .  

One man th a t I  talked  w ith drove a hook and ladder f i r e  engine in  Phoenix, 

He to ld  me th a t i f  the vehicle ever went out o f con tro l, he might wipe out 

a building with i t ,  lAich worried him; but th a t  he was not making enough 

money to  afford  to  buy the  insurance. In  f a c t ,  I  doubt i f  he could have 

found an insurance company th a t  would have covered h is  l i a b i l i ty .  We did 

pass a law here, four or fiv e  years ago, idiich allowed a l l  governmental
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u n its  to  buy insurance on these employees irtio were driving automobiles 

or any heavy equipment. There also  i s  a specia l s ta tu te  covering school: 

d i s t r ic t s .  A schoàl d i s t r i c t  can purchase l i a b i l i t y  insurance covering 

bus d riv ers . But i f  the school d i s t r ic t  i s  l ia b le , i t  has to  be through 

i t s  agent. Let us say th is  plan i s  carried  over, and th is  would have to  

be almost le g is la t iv e  enactment, idiere we go in to  what we c a l l  the f ie ld  

of l i a b i l i t y  without f a u l t .  This i s  where a school d i s t r i c t  i s  ju s t  l i a ­

ble fo r  anything th a t  happens in  connection with school a c t iv i t ie s .  How­

ever, u n t i l  we accept the  doctrine of l i a b i l i t y  without fa u lt ,  the s itu a ­

tio n  w ill  continue where the school d i s t r ic t ,  i f  i t  is  l ia b le , has to  be 

through the l i a b i l i t y  of i t s  agents, because the  school d is t r ic t  i t s e l f  

i s  ju s t  an e n ti ty ,"

Interview er; "These are s itu a tio n s th a t p rev a il to  some degree -ttirough- 

out a l l  the s ta te s .  I  believe there are th ree  s ta te s  in  the nation th a t  do 

not have th is .  I  believe they have i t ,  but not to  the  degree th a t  we have 

in  Oklahoma and Arizona. The th ree s ta te s  who do not are  C aliforn ia , Wash­

ington, and Iifew York."

Attomev General: "I th ink  th a t i t  generally  can be sta ted , not only 

in  connection w ith schools and government, th a t  the personal in ju ry  f ie ld  

has grown so much in  the l a s t  several years th a t the a ttorneys, when a po- 

tn e t ia l  case comes to  th e ir  o ffice , tend to  look the fa c t s itu a tio n s  over 

a l i t t l e  c loser and consider bringing ac tion  probably more than they would 

have done twenty-five years ago. Twenty-five years ago, people would come 

in  with a case and say, "We want to  sue th e  school d i s t r i c t .  " The lawyer 

probably would not even bother to  look a t  h is books. I  mean, i t  was ju s t 

basic law school teaching. There was no l i a b i l i t y .  However, we are now
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in  an era  where lawyers w ill  look a t  these occurrences, probably sue a 

school d i s t r i c t  or a governmental u n it,  and take a chance th a t the tenor 

o f the  Supreme Court might put an in te rp re ta tio n  on i t .  A lo t  of people 

blame the  lawyer, but I  personally  f e e l  th a t i t  is  not necessarily  the 

lawyers as they cannot create  these causes of ac tion . I t  has to  be to  

a degree accepted by the  public .

I  do think th a t we are in  a period where personal in ju ry  v e rd ic ts  

given by ju rie s  are much higher now than they used to  be. For instance, 

here in  Arizona where most of our population i s  centered in  Maricopa 

County and Pima County, the verd ic ts  are higher than they would be in  

one of our outlying counties. You g e t a jury together in  one of our 

sm aller ag ric u ltu ra l counties such as J^ ch e  County where they are ch ie fly  

farmers and ranchers, they w il l  not tend to give as much as perhaps a 

ju ry  in  Phoenix. This i s  a l l  in  the a i r ,  and there  i s  d e fin ite ly  an 

answer to  your other question. D efin itely  a period of change i s  here .

The lawyers take a chance now. They say, "Well, maybe the courts w ill  

accept th is .  I  cannot advise ray c lie n t any more th a t  th is  i s  an open 

and shut case."

The main thing th a t  I  th ink  school boards want to  know, as anyone 

e lse  responsible fo r government agencies wants to  know, i f  th e re  i s  pos- 

ib le  l i a b i l i t y ,  i s  how to  insure themselves against th is  l i a b i l i t y .  So 

th a t  a l l  of a sudden they are  not going to  find  a big judgment against 

th e  shcool d i s t r i c t  which th e  tax  payers are going to  have to  take care 

o f . Someone might even bring or t ry  to  get ind iv idual judgments against 

the  school board members. Another thing is  th a t  they  also want a  defense 

presented fo r them because th e  cost of defending some of these personal
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in ju ry  cases in  th is  day and age is  very expensive. I  th ink  th a t  with 

the  coming of the  Tucson High School Case, and cases l ik e  th a t ,  these 

school boards d e fin ite ly  have to  buy insurance against th i s .  This is  

about the only way they can r e a l i s t ic a l ly  provide fo r  a p o ten tia l l i a ­

b i l i ty .  Assuming th a t  they might have to  defend a lawAuit, even though 

the  people might not recover, the p la in t i f f s  might not even recover any­

thing i f  the  proper defense i s  presented. The cost of th a t  defense i t ­

s e l f  i s  aa. item they have to  consider. Secondly, the  p o s s ib il i ty  of a 

big judgment coming against a school d i s t r i c t  i s  always there  because we 

know th a t  the Tucson Case shows the fa c t  s itu a tio n s  th a t could a rise  are 

the  inportant m atters. This case i s  on the  border l in e  between what i s  

governmental and what i s  p rop rie tary . I t  used to  be conceived th a t every­

thing was governmental th a t  a  school board did. Now we know th a t  the  courts 

are considering the  d ifference  and th a t  some th ings can be p rop rie ta ry ."

Interview er; "For example, what do you think about the  youngster 

whom the laws force to  go to  school? Then as a board member, or as a 

school o f f ic ia l ,  I  force him in to  a s itu a tio n  where he i s  in ju red .

Attorney General: "Yes, or even boxing. Suppose a youngster does

not want to  box a t a l l ,  he i s  forced in to  physical education c la ss , and 

p a rt of th a t i s  boxing; and he i s  in ju red  or k ille d  in  a boxing c la ss . 

Should we escape a l l  re sp o n s ib ility  fo r  th is?"

Attorney General: "I do not know to  t e l l  you the tru th . Right now

I  would say th is ,  th a t  th is  whole theory of l i a b i l i t y  or freedom of l i a ­

b i l i ty ,  or immunity from l i a b i l i t y  arose from the doctrine of what we c a ll  

"The King can do no wrong," theory. We s ta rte d  from th e re . As you say, 

here i s  a ch ild  th a t i s  forced to  box. I t  has happened to  a l l  of us when
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we were in  school. I f  i t  happened to  be a  rainy day, they  would move 

the idiole physical education c lass inside and make everyone box. I  

never was a good boxer and I  have been matched against some p re t ty  f a s t  

-k id s . I  about had my head knocked off one day. I  do not know th a t  I  

p a rticu la rly  objected to  i t ,  but I  remember one day they put me against 

a guy th a t could have k ille d  me i f  he had wanted to . And here a re  the  

physical education teachers, you know, in  con tro l. I  th ink  th a t  we are 

coming to  a period o f time in  human events when on th a t  conduct somebody 

someday, perhaps the physical education teacher, i s  going to  become per­

sonally l ia b le .  Someone i s  going to  get h u rt. As I  s ta ted , I  remember 

one p a rtic u la r  day finding  myself in  a boxing s itu a tio n . That i s  ju s t 

one exazple of what can happen.

The school d i s t r i c t  might not be found l ia b le , you know, themselves.

I t  might be ju s t  a m atter of the individual teacher. But w ith th is  p h il­

osophy growing, I  th ink  probably the school boards are going to  have to  

take a  l i t t l e  more in te re s t  in  the po lic ies and on almost every d e ta il  

of school l i f e .  Maybe they  should or maybe they should not, I  do not 

know. Maybe they should have d e ta iled  po lic ies th a t  the teachers are 

charged with so th a t  when a teacher gets in to  a ce rta in  s itu a tio n , he 

w ill  know vàiat i s  expected.

We f in a l ly  get to  the  jM losophical m atters here. A re a l  conserva­

tiv e  person would say, 'by  gosh, back in  the good ole days' no m atter 

what happened, there  was no l i a b i l i t y .  This is  tru e . The law of Torts 

and the idea of somebody being l ia b le  fo r anything except fdiat we c a l l  

in ten tiona l to r t s ,  o r a ssau lts , where smuebody beat up sœaeone d e lib e ra te ly  

did not e x is t .  Outside of those kinds of cases, there was no l i a b i l i t y  in
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the Tort f ie ld . Then we came in to  what we c a l l  the f ie ld  of negligence. 

Negligence i s  a  f ie ld  whereby in ten tio n  i s  not an element. I t  i s  holding 

people to  a standard of conduct, the conduct of a reasonably prudent wan 

under the  circumstances. This i s  a doctrine th a t  can be applied to  the 

boxing c la ss , fo r  instance. This teacher did not in te n tio n a lly  k i l l  th a t 

student, but he pjrobably did not use h is  head in  matching or being sure 

th a t the student was matched w ith somebody of equal a b il i ty ;  o r the  school 

bus d river th a t we were ta lk ing  about a  while ago who did not watch when 

the  l i t t l e  g i r l  went around the  bus. Did he f a l l  below the standard of 

conduct o f a  reasonably prudent man under the circumstances? No idea of 

in ten tion? Now the question we have f i r s t ,  the l i a b i l i t y  — but then  we 

have a lso  the question of the amount of damages, which i s  a separate f ie ld  

a ltogether, because you cannot measure human l i f e  and limb, in  the long run, 

in  d o lla rs  and cen ts. This i s  a  d if f ic u l t  f ie ld .  You w ill  see, as I  told 

you a while ago, we know th a t negligence cases and personal in ju ry  cases 

can be t r ie d  in  one county, and the  jury of th a t county because of th e ir  

fee lin g s , th e ir  standards of liv in g , and th e ir  standards of l i f e  th a t  they 

are used to  in  th a t community, w il l  not bring in  a judgment fo r  the same 

type of case th a t might be brought in  by a jury in  another case. These 

are the g rea t problems. Probably more of a problem in  the amount than i t  

is  in  the l i a b i l i t y .  "

Interview er; “Would you have any idea i f  soc ie ty  i s  going to  demand 

th is  p ro tec tion?“

Attorney General: “I t  appears to  be going th a t way, whether I  fe e l

th a t  way or no t."

Interview er; “Would you have any suggestions as to  what might be
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done to  p ro tec t school d i s t r i c t s ,  board members, and school employees?

For example, th is  year o r next year, what could be done th a t  would l e t  

us fe e l  more assured th a t  we can do our job without being involved in  

these t e r r i f i c  law su its  th a t are cropping up around the nation  now?"

Attorney General; "Well, you would probably not be able to  keep 

yourself out of the  law s u i ts .  I  personally  would recommend, however, 

th a t  the school board analyze th e i r  e n tire  operation, or have somebody 

to  th is .  I t  might be a good idea to  make a study of th e i r  e n tire  opera­

t io n  including a l o t  of the minute d e ta ils  around the  school iftiere teach­

e rs , p rin c ip a ls , and jan ito rs  are  responsible. Of course, one cannot 

foresee everything, but to  cut down the  p o s s ib il i t ie s  of troub le  in  the 

d if fe re n t areas perhaps could be done by having the p o lic ies  p rin ted  in  

a handbook th a t  every teacher should be fam iliar w ith . And on top of 

th a t ,  t r y  to  buy as much l i a b i l i t y  coverage as you could g e t. I  th ink  

the  public should have to  pay fo r  l i a b i l i t y  insurance. I f  you are going 

to  ask public o f f ic ia ls  to  run fo r  school boards and serve on them, they 

should know th a t i f  they are sued a defense w ill  be provided, and th a t  

th ere  w il l  be money to  cover i t  i f  a l i a b i l i t y  i s  found. This i s  ju s t  

in  the  in terim .

I t  i s  foreseeable th a t  some day we might see l i a b i l i t y  coverage, on 

l i a b i l i t y  without f a u l t .  I f  a person had l i a b i l i t y  w ithout f a u l t ,  i t  

would be l ik e  workmen’s compensation. They standardize the b e n e fits , the 

pay, and i t  i s  not l ik e  to  variance in  the judgments. Workmen's compensa­

t io n  in  a iy  s ta te  provides an aaployee a ce rta in  amount of money fo r  cer­

ta in  conditions, and there are l im its  to  the l i a b i l i t y .  But r ig h t now, 

w ith the  l i a b i l i t y  with f a u l t  theory th a t  we are  operating on, I  th ink
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those school d i s t r ic t s  should very seriously  analyze th e ir  e n tire  opera­

tio n  and t r y  to  get l i a b i l i t y  insurance to  cover i t ,  and probably the  cost 

of th is  should be passed on to  the pub lic .

New Mexico

Interview er; VIhat i s  the p o sitio n  of school d is t r ic t s ,  school board 

members, and employees in  New Mexico in  regard to  l i a b i l i t y  fo r  physical 

in ju ry  to  the  student?"

Attorney General: "There i s  no l i a b i l i t y  fo r  th is  group since they

are  p a rt of an organization th a t  i s  an aim of the s ta te ."

Interview er: "Arizona, New Mexico, Oklahoma, and Texas a l l  adhere

to  the  common law p rac tice  o r governmental immunity fo r  schools, school 

board members, and school employees."

Attorney General: "Right."

Interview er: "As our schools become more comprehensive and more in ­

clusive, I  wonder what the th inking is  going to  be in  the  next few years. 

Vjhen we force a youngster in to  a school, and then force him in to  an a c t i ­

v ity , and as our schools become more conprehensive, we find these  various 

a c t iv i t ie s  more hazardous, such as FHA t r ip s ,  a th le t ic s , e tc . In  o ther 

words, th ere  have been many youngsters forced in to  physical education and 

idien in ju red . I  wonder i f  th is  i s  righ t?  What i s  your thinking on th is?"

Attorney General: "Well, th e  general position% is, in  th a t  physical

education i s  part of the  education system th a t we are se t up to  take care 

o f, and i f  we have a r ig h t to  coupel youngsters to  attend school, we have 

a r ig h t to  compel him to  take c e r ta in  forms of physical exercise along with 

i t .  I f  fo r  any reason, m edically speaking, he i s  not physically  able to
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p a rtic ip a te  in  th is  form of exercise, c e rta in ly  in  a l l  instances th a t  

I  have ever heard of, a  c e r t if ic a te  from the  fam ily doctor, or any phy­

s ic ia n , i s  accepted to  excuse him frcan physical education, I  do not know 

o f any instance in  îfew Mexico idiere any youngster has been forced to  en­

t e r  competitive a th le tic s  as such, th a t  i s ,  in tram ural, and between var­

ious schools. That is  usually  on a voluntary b a s is . I  assume th a t  there 

i s  a l i t t l e  coercion on the  p a rt of ambitious coaches and parents some­

times to  get th e ir  youngsters in to  those p laces. But we have always con­

sidered th a t a voluntary f ie ld  f v  youngsters."

Interview er; "We find  each year in  America a large number being 

in jured  in  physical education, and in  vocational courses such as welding, 

auto mechanics, e tc . Should the schools or employees be held l ia b le  fo r 

these students?"

Attorney General: "I would say th is :  The purpose of the  school, 

o f course, i s  to  serve the indiv idual because i t  i s  the purpose o f the 

s ta te  to  serve the ind iv idual. That i s  our system. But a t  the same time, 

we have a resp o n sib ility  i f  we are going to  educate the ind iv idual to  take 

h is  place in  society , to  vary h is  subjects and a c t iv i t ie s  to  such a point 

th a t  he w ill  be able to  assume h is  place in  socie ty . You spoke of gover­

nment immunity. We have never applied th a t ,  as f a r  as I  can re c a l l ,  in  

the  S tate  of Hew Mexico, to  the  extent of leaving p o l i t ic a l  sub-divisions, 

which includes our school d is t r ic t s  conçletely immune from court action .

I f  we have made a mistake in  the , say, careless se lec tio n  of a professor, 

or coach, or someone who does not know how to  t r a in  in  those f ie ld s ,  and 

through the carelessness o f th a t indiv idual th is  youngster i s  in jured , 

then I  think we have always recognized a r ig h t o f ac tion . C ertainly  I
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am fam ilia r w ith the cases against c i t ie s  in  th is  s ta te . I  do not know 

of any actions against any school boards or the p a rt actions th a t  have 

come to  the Supreme Couit, but there  have been any number of cases against 

c i t ie s  where individuals have recovered damages fo r  n ^ lig e n t  action  on 

the p a rt of th e  c ity ."

Interview er; " In the Ifew Mexico cases th a t  I  reviewed, i t  seemed 

th a t  every one had something to  do w ith tran spo rta tion  mishaps, and I  

believe in  each case the  courts ru led  in  favor of the defendant."

Attorney General; "Yes".

D iterviewer: "Are New Mexico tran sp o rta tio n  laws much th e  same as

ours in  Oklahoma?"

Attorney General: "Yes, we take qu ite  a b i t  from Oklahoma, in  fa c t

a g reat number of our laws come from Oklahoma and Texas."

In terv iew er: "The Tulsa School D is tr ic t was sued in  a tran sp o rta ­

tio n  mishap and i t  went to  the Supreme Court. In  Oklahoma, we have no 

way of paying l i a b i l i t y  claims from our schools' budget."

Attoriwy General: "We have muffed i t  co n stitu tio n a lly  i f  we must 

pay a judgment. I t  i s  assessed in  the  ad valorem taxes of the  d i s t r i c t  

th a t  the judgment i s  aga in st."

Interview er; "Is th is  overza period of time?"

Attorney General; "No, ac tu a lly  the  judgment may be assessed a l l  

in  one year."

Interview er; "In OlcLahoma, you can do th is ,  but i t  i s  a  th ree  year 

pay-out. Do you th ink  th a t  the people in  New Mexico, and the nation, are 

any more conscious of the need fo r  l i a b i l i t y  p ro tec tion  than they were, 

say ten  years ago, or e a rlie r?"
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Attorney General; "Well yes, everyone i s .  In a way, the  insurance 

companies have brought th is  on themselves with the s to r ie s  th a t  t h ^  i s ­

sued and method of advertising to show the  need fo r th is  coverage. Then, 

they cry about the number o f lo sses to  show th e i r  need fo r  increased pre­

miums on th e i r  p o lic ie s . But we have gotten to  the poin t now in  New Mex­

ico , ccmqpared with ju s t  a few years back, where, I  doubt i f  there  i s  hardly  

a student body in  the  s ta te  idiere the school does not ac t, more or le s s ,  as 

a contracting o ff ic e r  fo r students in  th e  c la ss . P o lic ies cover normal inm 

ju r ie s  th a t might be expected on play grounds, such as a broken arm from 

fa l l in g  o ff a swing, or a buiç» on the head from being h i t  by a baseba ll. 

There i s  a special policy  fo r  which they pay ju s t a l i t t l e  b i t  more fo r  the 

a th le t ic  program. I  think in  most of these instances, perhaps in  the  ath­

l e t i c  program, the schools pay the  premiums out of the  a th le t ic  fund. But 

in  the  individual coverage, the students bring the money in to  the teacher 

and pay fo r  i t  th a t  way."

Interview er: "When the  Supreme Court of I l l in o is  ruled on a case,

they gave these reasons fo r ru ling  as they  d id . The court ru led  th a t  i t  

was the c o u rt 's  obligation and not the le g is la t iv e  body of the  s ta te  to  

provide pro tection  fo r  the students in  a  school or school board. They a r­

gued th a t  th is  a l l  stemmed from the  co n stitu tio n , and th a t there  had been 

no s ta tu to ry  enactments to provide th is .  E a rlie r , th is  was an in te rp re ta ­

tio n  of the courts. They said  i t  no longer served the populace or the  

people of the  country, and th a t the  courts wei^ obligated with th is  respon­

s i b i l i t y  to  do away with th is  outmoded law ."

Attorney General; And ce rta in ly  complied w ith, because of course, I  

can understand those students in  the la b . They want to  bu ild  one. Prob­
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ably the  thing th a t  brought the  question to  our a tten tio n  was a few in ­

ju rie s  in  o ther p a rts  of the country from th is  very type of th ing . I t  

i s  our general fee lin g  th a t  so long as the  in s tru c to r i s  q u a lified  in  

h is f ie ld  in  these various experiments, he has a r ig h t  to  teach and sup­

erv ise  them even in  our public schools. Certainly, i f  they are going to  

college, and i f  they  are following the same l in e  of work, they are going 

to  get those experiments somewhere along the l in e . High school students 

are capable of learn ing  these things a t  th a t  age. There i s  no.reason why 

i t  should be held  back ju s t  because there  i s  some danger involved, as long 

as the  in s tru c to r  i s  completely q u a lified . The law has never intended to  

p ro tec t the  negligent person. Yes, we laiow i t  i s  p a rt  of the  old common 

law th a t  i f  you stop to  a s s is t  one in  need of immediate emei^ency help , 

you had b e tte r  be versed in  what i t  requires th a t you do, e lse  you would 

probably be b e tte r  o ff to  stand to  one side and leave i t  alone."

In terv iew er: "Is socie ty  demanding more insurance protection?"

Attorney General: "I would say d e fin ite ly  they a re . Even our work­

men's conç)ensation law, as such, does not exclude the  p o l i t ic a l  sub-divis­

ions, However, we have not required sub-divisions to  take workmen's com­

pensation because we fe e l  i t  comes w ithin governmental immunities. In  

workmen's compensation, we do not have the  element of having to  prove the 

n ^ le c t ;  ju s t  the  mere fa c t th a t  the workman was in jured  while on the  job 

i s  su ff ic ie n t cause fo r payment to  be made. But, q u ite  a number of our 

in s t itu t io n s  are taking workmen's compensation to  cover th e i r  employees. 

Now, we have gone to  the ex ten t to  taking out public l i a b i l i t y  insurance 

on p ra c tic a lly  a ll  of our governmental veh ic les. This i s  a thing th a t  

i s  not required of us, but society , as sudi, has demanded i t .  In  o ther
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words, i t  i s  le g is la tiv e  policy to  fu rn ish  the public the  same coverage 

from governmental vehicles th a t they require  p rivate  veh icles to  have, 

and we are demanding p rivate  vehicles to  be covered w ith public  l i a ­

b i l i t y  insurance. That i s  p a rt of the  law."

Interview er; "Do you foresee the day in  New I'hxico, and perhaps 

other southwestern s ta te s , when the courts w ill begin to  mold th e i r  de­

cisions in  a wî^ th a t society  thinks desirable? And i f  they do, what w ill 

th is  do to  school d is tr ic ts ? "

Attorney General; " I t  w ill  simply add to  th e ir  burdens to  f a r  as 

th e i r  insurance premiums are concerned. And in  the  years to  come, th a t 

w il l  probably add fu rth e r  l i t ig a t io n  expenses a lso , I  mean l i t ig a t io n  

tim e, not necessarily  ex tra  expenses. As th is  insurance program extends 

to  include more and more public l i a b i l i t y  on the p a rt of p o l i t i c a l  sub­

d iv is ions, why, i t  is  more and more advertised, the  fa c t  th a t  they are 

covered by insurance, they go ahead and co llec t. I t  becomes the  a ttitu d e  

of those p a rtie s  covered by insurance to  say to  those in ju red , but uncovered. 

Go ahead and c o lle c t."

Interviewer : You know, as a school superintendent, i t  i s  very easy

fo r  me i f  I  have insurance. I f  a d isgruntled  patron comes to  my o ffice  

and says, "I want something done," I  rep o rt i t  to  the insurance agent and 

they take care of th i s .  I t  i s  a re a l  good out fo r  me. I  do not know i f  

th is  i s  a desirab le  thing?"

Attorney General : "Ifell, I  do not know how desirab le  i t  i s ,  of course, 

but a number of so c ia l changes have come about because of the  various forces 

th a t are  working along th is  l in e . The world has grown sm aller and we are 

demanding more and more of the  government. They do so many more th ings
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fo r  us indiv idually  and as a group. So, I  ra th e r suspect th a t  i t  w ill  

come to  be the accepted progjram, th a t not only the p o l i t ic a l  sub-divisions 

os the  s ta te  but also the s ta te  i t s e l f  s ta r ts  to  cover a l l  fom s of pos­

s ib le  damage by insurance.”

Interview er; "That leads to  the l a s t  question, and I  th ink  you are 

ge tting  r ig h t in to  th a t .  Would you care to  make any recommendations or 

suggest any ways th a t  we might provide th is  p ro tec tion  fo r  school d is ­

t r i c t s ,  school erç)loyees, school board members, and even the students?

Can you think of any way th a t th is  might be done. Hr. Hartley?"

Attorney General: "Ifell, I  th ink  th a t  before you can do i t ,  or be­

fore  you should do i t ,  there  should be seme recognition by your le g is la ­

tio n  body th a t you w ill  be e n tit le d  to  do th is  as a m atter of public pol­

icy  of the s ta te , ju s t as the Federal Torts Act in  the m atter of suing 

the  United S tates Government under c e rta in  se ts  of fa c ts . The le g is la tu re  

o f your s ta te  has opened up some of those same methods, I  am sure, because 

we have in  th is  s ta te  extended Tort Claims Acts. In these instances where 

we are covered by insurance, we extend the Torts Claims Act to  the extent 

o f policy coverage and i t  is  accepted. I t  is  considered, apparently, by 

the  general public to  be very highly desirable because, in  th a t  way, the 

agencies th a t are covered with th is  insurance, not only cannot stand back 

of governmental immunity, but they do not even t r y  to  stand back of gov- 

ermental immunity. That i s  p a rt of the contract w ith the  insurance co­

mpany. That they w ill  not ra ise  governmental Immunity i s  one of the de­

fenses in  these instances. Now, to  cover yourself with insurance blanket 

wise, without p rio r  le g is la tio n , you might possib ly  be accused of wasting 

some of the federa l and some of your public monies on insurance th a t ,  even
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an in jured  party  could not c o lle c t  under, because there  i s  no s ta tu to ry  

ground fo r  i t .  Going back to  the old common law o f governmental immunity, 

and c e r ta in ly  your insurance company is  going to  ra is e  i t  every time they 

can."

Interview er; "I know in  Oklahoma th a t we can do th is  fo r  transpor­

ta tio n  only, and the Attorney General there suggested th a t  we extend th is  

to  cover a l l  phases of school a c t iv i t ie s  as one way of providing th is  pro­

tec tio n . "

Attorney General: "Generally, a t  le a s t  i t  has been the experience,

so fa r ,  in  these s ta te s  th a t  have adopted insurance programs to  cover a l l  

phases of possible damage or in ju ry  to  have c e rta in  lim ita tio n s  usually  

around $10,000 per ind iv idua l. But I  d e fin ite ly  th ink  th a t  th a t  i s  the  

trend th a t  society  i s  demanding. I  hardly see my way to  escape i t  since 

our government i s  going to  do \diat the  people demand of i t .  I  used to  be 

a very good friend  and close to  a Republican Senator in  World War H  days 

when they were try ing hard to  e le c t Mr. Dewey. I  re c a l l  h is  making th is  

remark to  me, th a t the  Republicans cussed the Democrats a l o t ,  but i f  they 

should get e lected , they could not serve very much d iffe re n tly  because of 

the  public  demand. The public  i s  demanding economies in  government a ll  

the tim e. But, i f  you attem pt to  economize in  any one p a r t ic u la r  f ie ld ,  

the squawk from th a t group overcomes the cry fo r  economy. They meant fo r  

you to  economize on somebody e lse , not on them."

In terv iew er: “That i s  r ig h t ."

Attorney General: " I t  i s  qu ite  oft#m termed in  p o l i t i c a l  c irc le s

as "creeping socialism ." I  do not know what "creeping socialism " i s .  I  

do not even know lA at social ism i s .  I f  we are going back and s t a r t  de-
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f in in g , ve became s o c ia l is ts  the day we in s t i tu te d  the  United S tates mails 

idien we spread th e  cost of delivering l e t t e r s .  I  have not h eart anyone 

advocating the goverm ent getting  out of the  p o sta l serv ice , and i t  is  

sure as thunder costing more than they are  taking in . I t  i s  simply th a t 

th e  governmental o f f ic ia ls  are going to  have to  be responsive to  public 

demand; otherwise they do not re tu rn  to  o ff ic e . That i s  p a rt  of the Dem­

o c ra tic  system. And sure, i t  i s  true th a t  th ere  are specia lized  groups 

th a t  are demanding th ings fo r th e ir  p a r tic u la r  group. I  th ink  th a t  you 

w i l l  find  i t  tru e  and are finding i t  more tru e  every day in  your teaching 

f ie ld ,  th a t  c e rta in  groups are demanding c e r ta in  th ings in  th is  f ie ld  of 

education. I  th ink  you w ill find your parents ge tting  around to  the  point 

eventually  of demanding coverage fo r playground in ju r ie s  and incidents lik e  

th a t .  They are  ge tting  i t  now through more or le s s  a voluntary cooperative 

system wher^sy you are  acting as agent fo r  the  students. I  imagine your 

school i s  doing th a t  same th in g ."

In terv iew er; "Yes, i t  i s . "

Attorney General; "They are a l l  doing i t  th a t  I  know o f."

Oklahoma

In terv iew er: I  am try ing  to  find i f  th e re  i s  a trend o r pa ttern

in  the  southwestern s ta te s  th a t might ind ica te  th a t  the  tendency i s  away 

from immunity fo r school d i s t r ic t s ,  school board members, and school em­

ployees. I f  I  cannot find  th a t, I  would l ik e  to  see i f  th ere  are any 

im plications from people such as you th a t  might ind icate  th a t  th is  i s  an 

outmoded th ing . I  am sure you are fam ilia r w ith a case in  I l l in o is  in  

1959» where they said  th is  immunity clause was outmoded and threw i t  ou t."
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Attorney General; "Yes, I  have seen th a t  case."

Interview er: "At the same tim e, they said th a t  th is  was the  courts*

ob ligation . They have the power and duty to  do th i s .  This was the Sup­

reme Court of I l l in o is ,  and I  wonder idiat th is  i s  going to  do to  the ru l­

ings of the courts?"

Attorney General: "Well, my ingpression i s  th a t  a trend  has s ta rted

idiich w ill  hold school d i s t r ic t s  l ia b le ;  however, th a t  has not s ta r te d  

here in. Oklahoma as y e t. We have one, you might say, the "bay horse case" 

c ited  in , I  believe, 252 or 253 P ac ific , involving tran sp o rta tio n , th a t  

was school tran spo rta tion , whidi was a question on l i a b i l i t y .  That case 

was recen tly  followed by our S ta te  Supreme Court to  the  e ffe c t th a t  there  

was no l i a b i l i t y  fo r t o r t  as f a r  as school d i s t r ic t s  were concerned here 

in  Oklahoma. So you might say, even recen tly , th a t  our courts have not 

joined th is  other trend ."

Interview er: "}Ir. Johnson, are  you re fe rring  to  the Wright Case in

Tulsa?"

Attorney General: "Yes, th a t  i s  the  one th a t I  meant in  252 or 253*"

Interview er: "Did the  courts f i r s t  hold the d river or the d i s t r i c t

l ia b le  on th is?  Or did they throw th is  out r ig h t a t  the beginning? Do 

you reca ll?

Attorney General: "Do you mean in  the  t r i a l  courts before i t  went

to  the Supreme Court?"

Interview er: "Yes."

Attorney General: "I do not know, but I  could check i t  fo r  you."

Interview er: "Do you th ink  there  i s  a  movement away from the  common

law or governmental immunity for school d istr icts?  Do you think there i s
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any pressure from our soc ie ty  in  Oklahoma today saying th a t  we want the 

courts to  ru le  against n o n - lia b ili ty  and to  provide protection?"

Attorney General; "I th ink  th ere  i s ."

Interview er: "Do you th ink  the society of our s ta te  w ill  demand l ia ^  

b i l i t y  p ro tec tion  soon?"

Attorney General: ""I th ink  so ."

Interview er: "The Supreme Court of I l l in o is  said  th is  common law

ru le  was outmoded and needed to  be abolished. They sa id  th is  was the 

c o u r t 's  ob liga tion  and not the  le g is la tu re 's  ob ligation  because the  courts 

had apparently made the  decision  to  estab lish  th is  precedent. The court 

sa id  in  ru ling  th a t  i t  was the  c o u rt 's  obligation; they had the  power, 

and i t  was th e i r  duty to  do away with n o n -liab ility  laws. Do you foresee 

something l ik e  th is ,  perhaps in  Oklahoma, th a t could cause us to  reverse 

e a r l ie r  ru lings on th is?"

Attorney General: "Well, I  th ink  basica lly  the  I l l in o is  court was

c o rrec t. I  do th ink  i t  i s  a  ju d ic ia l question ra th e r  than a le g is la t iv e  

one, and where the immunity theory has been followed, i t  i s  not because 

o f any le g is la tio n , but because of the old adage or statement th a t  "the 

sovereign can do no wrong." That i s  not based upon le g is la t io n , but on 

what you would c a l l  common law which is  more or le s s  customs and usage.

So, I  do agree w ith the  I l l in o is  courts th a t i t  i s  a ju d ic ia l  question 

ra th e r  than a  le g is la t iv e  one. Now, i t  i s  le g is la tiv e  to  th is  ex ten t. 

Assuming th a t  there  i s  no l i a b i l i t y ,  as the  courts have held, the  leg­

is la tu re  can waive th a t  immunity irtiich does make i t  a  le g is la t iv e  ques­

tio n  now. That i s  to  remove the immunity, but as f a r  as in s ta l l in g  the 

immunity, th a t  was not done by le g is la tiv e  enactment."
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Interview er: "lias th is  a  decision handled by the courts , and was

th e  Supreme Court of I l l in o i s  re fe rrin g  to  th is?"

Attorney General: "I believe so ."

Interview er: "Is i t  le g a l fo r  a school d i s t r i c t  to  purchase l i a b i l i t y

insurance?"

Attorifôy General: "Yes, th a t  i s  by s ta tu te ."

Interview er: "What i f  the  Oklahoma L ^ is la tu re  would provide us with

th e  same p riv ileg e  of buying l i a b i l i t y  insurance fo r  our student body, ju s t  

as we can fo r  our busses? Would th is  be out of lin e?"

Attorney General: " I t  would. c e rta in ly  be co n s titu tio n a l. "

Interview er: " I t  would be constitu tional?"

Attorney General: "Yes, I  do not know of anything in  our s ta te  con­

s t i tu t io n  th a t  would make i t  impossible fo r  the le g is la tu re  to  impose th a t  

l i a b i l i t y .  I  th ink  one reason fo r  what we are speaking o f, i s  the trend 

and the thinking of the people, o r the demand. Another reason fo r th a t  i s ,  

f o r  example, members o f school boards. They serve w ithout pay, and people 

th in k , and I  concur, th a t someone doing a job fo r  nothing, so to  speak, cer­

ta in ly  he should be pro tected  in  any ac ts  fo r idiich he i s  not ind iv idua lly  

responsib le. "

Interview er; "Should teachers and ençîloyees be l ia b le  fo r  th ie r  acts?"

Attorney General: "I believe so. I  th ink every ind iv idual i s  l ia b le

fo r  h is  tortuous a c ts , and law s u its  fo r  damages are  p rin c ip a lly  based upon 

negligence. I f  a teacher o r bus d riv e r i s  negligent, I  th ink  they are l i a ­

b le  fo r  th e i r  a c ts . The only th ing  th a t  the court held in  the  Wright Case, 

as I  remember i t ,  was th a t the  school d i s t r i c t  i t s e l f  was not l ia b le .  But 

i t  d id  not hold th a t  th e  bus d riv e r could not be held  l ia b le .  Nor did i t



6l

hold th a t  the  ind iv idual members of the board of education were not l ia b le . 

So, I  do not th ink  your immunity extends to  the ençloyees of the  school 

d i s t r i c t .  I  th ink  they are ju s t lik e  anyone e lse ."

Interview er: "That i s  th e ir  business and they must be responsible

fo r th e ir  negligent a c ts ."

Attorney General: "That i s  r ig h t. Of course with ençhasis on neg­

ligence, because ju s t the fa c t  th a t  an accident occurred, or someone i s  

in jured  does not necessarily  mean th a t someone e lse  has to  pay the damages 

on i t . "

In terview er: "Do you think someone should be responsible irtien there

are people forced in to  these a c tiv itie s? "

Attorney General: "I think so ."

In terv iew er: "Should someone be responsible fo r students?"

Attorney General: "Well, I  th ink th a t there i s  a l o t  of sense in

what you are saying on th a t .  But s t i l l  bear in  mind th a t  th is  immunity 

is  only on the  p o l i t ic a l  subdivision and not on the ind iv iduals. The 

fa c t th a t  an indiv idual is  working as a teacher fo r a school d i s t r i c t ,  

th a t in  i t s e l f  does not give him the immunity th a t  a school d i s t r i c t  ei^ 

joys. So we s t i l l  have the same s itu a tio n  th a t one would have to  prove 

th a t the teacher was responsible in  some way. You could not do i t  as 

p rin c ip a l and agent as you might do on ordinary business as when you 

have a truck  d river and he causes an accident. Then you could hold the 

p rin c ip a l responsible fo r  th a t .  That does not hold tru e  as f a r  as a 

teacher in  the  public schools is  concerned. There i s  no re la tio n sh ip  of 

p rin c ip a l and agent. I  do not th ink  you can hold the teacher responsible 

because of the  teacher-pupil re la tio n sh ip . I  believe th a t  you w ill  have
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to  prove th a t the  teacher in  some way caused the accident, d ire c tly  or 

in d ire c tly , before you can hold the teacher l ia b le ."

Interview er; “lù*. Johnson, th is  interview  i s  going to  be very help­

fu l  to  me. You have been kind. Before we q u it, can you th ink  o f, or 

would you want to  make any suggestions of ways the schools might p ro tec t 

the  youngsters and teachers from in ju ry  and s t i l l  be protected with in ­

surance? Can you determine off-hand, any way th a t this.-might be done in  

Oklahoma?”

Attorney General; "Not under ex isting  law, I  do think th a t  the 

le g is la tu re  could enact a law authorizing school d is t r ic t s  to  carry  in ­

surance to  p ro tec t the  teachers and the  school d i s t r ic t s .  As you say, 

they can already do i t  as f a r  as tran spo rta tion  i s  concerned, but leg is­

la tu re  could extend th a t  to  accidents from other causes ra th e r  than  ju s t 

those in  car acciden ts, I  personally  th ink  th a t there  w ill  be an increas­

ing extension of the s ta tu to ry  au thorization  to  carry insurance to  cover 

m atters other than  those involving tran spo rta tion  of pup ils , I  look fo r 

th a t  in  the  next session or two of l% is la tu re .  For exas^le, the  la s t  

session of l% is la tu re ,  I  believe, amended a law lAich perm itted the 

s ta te  highway department to  carry  insurance so as to  p e m it the S ta te  

Board of A griculture to  carry  insurance. Also the s ta te  l ib ra r ia n  or 

others in  l ib ra ry  work were perm itted to  carry insurance on accidents 

arising  from the  operations of these bookmobiles. So I  would say th a t 

there i s  a le g is la tiv e  trend  now to  permit governmental agencies to  carry  

insurance, and i f  th a t trend  continues, and I  think i t  w il l ,  then I  th ink  

about the next step  would be to  permit the  school d i s t r i c t  to  carry  i t s  

own insurance, as the saying goes. That i s  to  inç)ose l i a b i l i t y  on the
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come to  th a t .  The trend  now is to  permit more governmental agencies to  

carry  insurance, and I  th ink  tha t i s  a  re f le c tio n  of the  way youptcfr i t  

a while ago, the demands of society. I  believe th a t  people are getting  

more insurance conscious a l l  the time, and espec ia lly  ^ e n  i t  i s  in  con­

nection with automobile accidents. So, I  think th a t  w i l l  be re flec ted  

in  more le g is la tio n  a l l  the  time to  p ro tec t people from a c ts , in  to r t ,  

of public employees,

Texas

Interview er; "What i s  the le g a l position  o f school d i s t r ic t s ,  the 

school board, and th e i r  euqployees in  Texas, in  re la tio n  to  l i a b i l i t y  fo r  

personal in ju ries?"

Attorney General: “S ir , under the Texas law, the school d i s t r ic t s

are not l ia b le  fo r  to r t s .  In  other words, I  w il l  s ta te  i t  th is  way. Ihe 

Texas schools, ju s t  l ik e  the  sta te  and county, operate in  a governmental 

cspacity . I t  i s  w ell s e t t le d  th a t the  school d i s t r i c t ,  and th a t would 

include the  Board of Trustees, Superintendent, Business Manager, P rinci­

p a l, or idioever the adm inistrators might be, i s  not l ia b le  fo r  the to r ts  

of say. This includes the  school bus d river, the  ja n ito r , or anybody 

connected with the  school system. There was a b i l l ,  in  fa c t  there  have 

been about two b i l l s  introduced, since I  have been here, by the Texas 

le g is la tu re , to change th a t ,  so th a t  there w ill  be a modified system of 

to r t  l i a b i l i t y  on the  p a rt of the s ta te  of Texas, the  school d i s t r ic t ,  

county, and other p o l i t ic a l  sub-divisions. But up to  now, fo r  instance, 

when a bey i s  in jured  going to a fo o tb a ll game, and even though the bus 

d river i s  d e re lic t a t  duty, or he i s  a t fa u lt , and t h ^  have an accident.
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th e re  is  no l i a b i l i ty  on the  p a r t  of the  school d i s t r ic t  o r school o f f i ­

c ia ls .  How do not misunderstand th i s .  I f  the  bus d river i s  solvent or 

i f  he has insurance, of course more times than not th is  type of person, 

and I  say th is  with a l l  due respec t, do not have anything in  th e ir  own 

r ig h ts . Consequently, you cannot ge t the blood out o f a tu rn ip . Even 

though the indiv idual, i f  he were the  one a t  f a u l t ,  fo r  ezançle, i s  driv­

ing a school bus, there  i s  no l i a b i l i t y  on the  p a rt of th e  school in  sp ite  

of the fa c t  th a t he d e lib e ra te ly  runs in to  somebody, a  t r a in ,  another car, 

o r lAat n o t. But i f  he i s  the  one a t  f a u l t ,  and that can be established 

in  court, i f  he has insurance, he can be held lia b le .

While you are here, i f  you l ik e ,  I  would be glad to g e t you some 

A tto m ^  Generals’ opinions and necessary decisions. I  do not remember 

th e  names o f the ind iv idua ls , but there  was a child , t h i s  was not an un­

common inciden t but very unfortunate, playing on the school ground a t  

Dallas in  one of the  public schools a few years ago who was severely in ­

jured. There was a question fo r  a long time whether the  ch ild  would ever 

l iv e .  The fa th e r couldn’t  understand or the mother e ith e r , and I  can un­

derstand i t  from a layman’s stand-poin t, when i t  could be contributed to  

th e  carelessness or d e re lic tio n  on the  p a rt of the  school o f f ic ia ls ,  why 

th ere  was not some l i a b i l i t y  because of the in ju ry  to th e ir  ch ild . Of 

course, the  g i r l ’s h o sp ita l and doctor b i l l s  were quite la rg e , but i t  i s  

ju s t  one of those th ings. Perhaps i t  goes back to  the fa c t  th a t we are 

not a common law s ta te , but we do follow i t  where the co n stitu tio n  and 

s ta tu te s  are  not adequate. But a g rea t portion  of our Texas law has been 

handed down from Great B rita in  and th e i r  idea was th a t, ”The King can do 

no wrong." For instance, today i f  I  were to  s ta r t  home, although we do
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not have s ta te  vehicles in  th is  organization, but some do, find the  Chair­

man of the Board of Control m aliciously and w illfu lly  ran over and k ille d  

me, there would be no l i a b i l i t y  on the p a rt of the s ta te  of Texas. Now, 

i f  he were solvent, my wife and th ree  boys could bring s u i t  and get a 

judgment against him and recover perhaps.

But up to  now, as to  your school d i s t r ic t s ,  I  do not know of any 

case in  Texas where a school d i s t r i c t  has been l ia b le  fo r  i t s  t o r t s .  There 

have only been two cases th a t I  know o f, one a t  s ta te  lev e l, and one a t  

county le v e l. A few years ago, the  s ta te  of Texas operated a ra ilro ad , 

and i t  was held th a t they  were l ia b le  because they operated th a t in  pro­

p rie ta ry  capacity . At county le v e l, a few years ago, the case went to  the 

United States Supreme Court. As I  re c a l l  i t ,  in  the  s itu a tio n , in  the 

county lAere Corpus C h ris ti  i s  the  county sea t, there  was a draw bridge 

across a navigable r iv e r , streams, or channel. They held th a t  th a t  was 

under admiralty law, i t  was t r ie d  in  Federal courts, and the  county was 

l ia b le .  But the  general ru le  from s ta te  on through th a t  s ta te , county, 

school, and p o l i t ic a l  sub-divisions are not l ia b le  fo r  th e i r  to r ts ."

Interview er; "Do you see any relaxing of th is  immunity situation?"

Attorney General: "Yes s i r ,  I  can ."

Interview er: "Can you see any relaxing in  the society  of Texas to ­

day?"

Attorney General : "When the  Attorney General, W ill Wilson, f i r s t

took o ffice  he appeared before some committees and advocated th a t  there  

should be, of course not a l l  together, but th a t there  should be some re ­

laxing of i t .  In  o ther words, i f  the s ta te  or county or school d i s t r ic t  

i s  a t fa u l t ,  why se t them apart in  modem c iv iliz a tio n  from you or me?
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I f  we are  the ones a t  fa u lt  and are going to  be held l ia b le  fo r  our ac ts  

of omission o r commission, then  I  c erta in ly  think th a t  the  s ta te  or coun­

ty  or school should be put in  the same category. Now, I  can understand 

how you could open the  thing up to  where you would have a  volume of nui­

sance s u i ts ,  and people would perhaps take advantage of i t .  I t  i s  my per­

sonal opinion, i t  may not be shared by a lo t  of Texas lawyers, th a t to  re ­

move any question I  would go about i t  by C onstitu tional amendxaent, ra th e r 

than  by s ta tu te ."

In terv iew er; "In 1959, the I l l in o is  Supreme Court ru led  th a t the 

law of immunity was outdated and i t  did not serve th e  soc ie ty . Now many 

people f e e l  th a t th is  i s  a le g is la t iv e  re sp o n sib ility . But most attorneys 

th a t  I  have ta lked  w ith say i t  i s  d e fin ite ly  something fo r  the courts to  

decide. What i s  your thinking?"

Attorney General: "I th ink  i t  i s  not fo r  the courts to  decide as I

do not believe in  le g is la t io n  by courts . In  other words, basica lly , i f  I  

were going to  do i t ,  there  would be.no question, i f  I  had the au thority  

but th a t  I  would s ta r t  with a co n stitu tio n a l amendment giving the le g is ­

la tu re  the  au tho rity  to  pass the  necessary enabling s ta tu te s .  I t  would 

be necessary to  meet some bounds, not only to  p ro tec t th e  in jured party , 

but to  p ro tec t th e  school, county, and other p o l i t ic a l  sub-divisions of 

the  s ta te .

I t  might be in te res tin g  to  you to  know there was a  case from Brown 

County a few years ago when th e  present Attorney General, W ill Wilson, 

was on the  Supreme Court of Texas. I t  was a p o l i t ic a l  sub-division and 

I  believe a d i i ld  was drowned. I  am not positive  about th e  fa c ts  but I  

imagine i t  was a drainage d i s t r i c t .  I  s ta rted  to  say navigation, but I
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do not believe they have any navigable streams in  Brown County a t  Brown- 

wood. Anyway, the attorneys representing the  p o l i t ic a l  sub-division and 

d i s t r i c t  claimed th a t the d i s t r ic t  was in  the  same category as the  county 

or s ta te ,  and th a t  there  could be no l i a b i l i t y .  The m ajority of decisions, 

s ix  of the judges, agreed th a t th a t  p a r tic u la r  d i s t r i c t  was in  the same 

category as th e  county, and held them no t l ia b le .  But the Attorney General, 

W ill Wilson, who was an Associate Ju s tice  on the  Supreme Court, wrote a pro­

to co l dissenting opinion a t  th a t  time in  which he was joined by two other 

members. Two of h is  brethren in  the court and he personally  f e l t  th a t  a t  

th a t  time there was t o r t  l i a b i l i t y  on th e  p a rt of the s ta te ,  county, school 

d i s t r i c t  and o ther sub-divisions. At th e  same time, he was a good enough 

lawyer to  say, "You a re  d e re lic t  of your duty. U ntil the  law i s  changed, 

you should ignore ny m inority opinion and follow the m ajority  opinion. " I ,  

fo r  one, and I  am a staunch Democrat, bu t do not believe in  courts re lin in g  

the  law. I  believe in  i t  being changed co n stitu tio n  or by le g is la tu re . But 

the  time is  coming, as I  sa id  a while ago, when i f  the  school d i s t r i c t  i s r -  

responsible fo r  in ju ring  your child  or mine, they should be in  the  same 

shoes as an in d iv id u a l.”

Interview er; "We force these youngsters in to  various a c t iv i t ie s  and 

we force them by law in to  our schools. Is  i t  r ig h t  fo r  the  school and 

school o ff ic ia ls  to  escape a l l  l i a b i l i t y  i f  your youngster i s  hu rt or in ­

jured in  school?"

Attorney General: "No S ir , I  would say by analogy, th a t i s  ju s t  lik e

a s itu a tio n  we had a t  s ta te  le v e l. For a long tim e, a fellow  working fo r 

the  highway depaartment or u n iv ers ity , f o r  exançle, had no pro tec tion  a t  

a l l  i f  they were injured on the job. Today, pursuant to  a co n stitu tio n a l
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provision and enabling s ta tu te s , they have workmen's compensation th a t 

p ro tec ts  them. I  would say, c e rta in ly , the worker, regardless of where 

or what type of work he i s  doing, i s  e n tit le d  to  p ro tec tion . He i s  there  

to  make a live lihood . Your ch ild  and mine are in  school to  get an educam 

t io n . In  other words, \diat he i s  doing today i s  probably the g rea tes t 

and most important th ing  to  him th a t  he w ill  ever do, and without i t  he 

would be a fa i lu re ,  I  am not comparing him to  the day laborer or the 

fellow  who is  working on the  bridge or highway, but i f  i t  i s  important 

th a t  those fellows have p ro tec tio n , i t  i s  ju s t as important or more so 

th a t  your child  and mine have pro tec tion  while they are a t  school. Whether 

he i s  in  regular c lass where he s lip s  on the floor and breaks a leg , tak­

ing a  course in  shop work, or whether he i s  on the fo o tb a ll or basketball 

f ie ld ,  he needs p ro tec tio n . In  o ther words, he has h is  whole l i f e  before 

him, and i f  he is  in ju red , c e rta in ly  he, h is  family, guardian, or whoever 

i s  responsible fo r  him, should have adequate p ro tection . That i s  the  De­

mocratic way of l i f e ,  and as I  said  a while ago, I  th ink  we have been 

following i t  b a s ica lly . We have a wonderful system, but the old idea 

th a t  the s ta te  or school can do no wrong is  long since outmoded,"

Interview er; "Do you th ink  there  i s  a trend o r p a tte rn  developing 

fo r  the Judges to  fe e l  as Judge Wilson did and as you say th a t you fe e l 

about th is?"

Attorney General: "I th ink  there  might be, I  believe i t  i s  s t i l l

going to  take a change in  the  law to  bring i t  about. Even your associa­

tio n s  of o f f ic ia ls ,  fo r  instance. County Judges, Commissioners, Tax Ass­

essors and C ollectors, and those o f f ic ia ls  a t  the lo c a l lev e l, are coming 

around to  the view th a t  there  should be some happy medium whereby the
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county or school, o r whatever the  government sub-division i s ,  or i t s  

o ffice s  or esployees of the pub lic , are a t  f a u l t .  And as you say, p a rt­

ic u la r ly  those th a t go invo lun ta rily  are  going to  have inadequate pro­

te c tio n . "

In terv iew er; "Would you care to  suggest ways th a t  th is  might be 

remedied?"

Attorney General: suggestion would be th a t they  take i t  up

with th e  le g is la tu re  a t  the regu lar session  and get the  constitu tion  

amended. You submit a co n stitu tio n a l amendment to  Congressman, and then 

i t  may need to  be changed from time to  tim e. You never get a  Utopia when 

an a c t i s  f i r s t  passed, and I  say th a t w ith a l l  due respect to  everybody.

We have learned th a t on our teacher retirem ent and s ta te  enjoym ent re­

tirem ent. The act may be good when passed, but times and circumstances 

may change and i t  i s  ra th e r hard to  come back. You have to  have a two- 

th ird s  vote. I t  is  sometimes hard to  get one hundred in  the House and 

twenty-one in  the Senate to  submit a  c o n stitu tio n a l amendment, but i f  

you have something th a t  i s  m aritorious, i t  i s  f a i r ly  easy to  show the 

le g is la tu re  where the  system i s  outmoded. For instance, on teacher re ­

tirem ent, they put a  ce rta in  lim ita tio n  on i t ,  and in  th a t  period of time 

during the depression i t  was wonderful. Of course, we had to  change i t  

because i t  would not work a t  a l l  when times became more prosperous. S ta r t  

w ith a general au thorization  by c o n stitu tio n a l amendment then l e t  the Texas 

le g is la tu re  pass an a c t. This general ac t should be fo r  a l l  school d is­

t r i c t s  in  the  s ta te , whether they  be independent, common, a ru ra l high 

school, or any o ther, and should provide an adequate system of to r t  l i a ­

b i l i t y .  "
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Interview er; "lihat so r t of p ro tec tion  would th is  be? Would th is  

be insurance?"

Attorney General: "I would say th a t  something would have to  be

worked out. In  other words, with our workmen's compensation a t  the  s ta te  

and county le v e l, p a rtic u la rly  a t the  county lev e l which would be more 

pe rtin en t here, the county could adopt the provisions of th a t a c t and 

then i t  could be i t s  own in su re r and cariy  i t s  own compensation. Or i t  

could carry i t  w ith a recognized insurance corporation. So, I  have not 

thought about i t  too profoundly, but I  ra th e r  think th a t i t  probably 

would be b e tte r  i f  i t  were a form of insurance th a t the school d i s t r ic t  

did not carry  themselves. A fter a l l ,  they may be very e f f ic ie n t  and they 

are inç>roving in  Texas and Oklahoma a l l  the time, but when i t  comes to  

insurance business th a t i s  something th a t  has been established  a long 

tim e. I  am not beating a drum fo r insurance con^anies, but I  believe they 

could but i t  more cheaply and more w isely fo r  a lo t  le ss  than i f  they had 

to  carry  i t  themselves."

Interview er: "I think you are r ig h t.  A good example of th a t  would

be the accident in  Colorado l a s t  year. This would be a te r r ib le  thing fo r 

a  school d i s t r i c t  to  even attenç)t to  conç»ensate fo r th is ."

Attorney General: "I have seen, and you have too , c e rta in  accidents

th a t  would have conçletely bankrupted a school d i s t r ic t .  Take fo r  instance, 

years ago idien they had th a t ho rrib le  accident a t  Roundrock and a l l  those 

a th le te s  were k ille d  from Baylor U niversity. That was a denominational in­

s t i tu t io n , but i f  the  college or un iv ers ity  had borne the brunt of a l l  th a t, 

i t  would have more than bankrupted them. And th a t i s  idiat I  am saying. In  

o ther words, we have these insurance companies th a t are estab lished  and can
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meet any lo ss . You take your average school d i s t r ic t ,  even though some 

o f them are p re tty  wealthy, one bad accident would take a l l  th e i r  funds 

and then  some,"

In terview er; "I believe th is  w il l  be adequate to cover the in te r ­

view,"

Attorney General; "Would you lik e  me to  get you some of those opin­

ions while you. are here?"

Interview er: "I surely  would"

Attorney General: " I t  i s  something th a t  has been very con troversia l,

I  have th ree  boys,one in  the u n iv ers ity , one in  high school, and one in  

elementary school, and i f  i t  i s  the f a u l t  of the school, whether by i t s  

ac ts  of omission or commission, I  f e e l  th ere  ought to  be l i a b i l i t y  there ; 

and we are coming around to  th is  in  Texas, I  am not conçaring a convict 

to  a school ch ild , f a r  be i t  from me, but a few years ago they had passed 

the  necessary enabling s ta tu te s  and th is  i s  to  i l lu s t r a te  the tren d . There 

i s  no way in  do lla rs  and cents th a t  you can compensate a man fo r  time spent 

in  a p en iten tia ry  vhen he i s  innocent. Ju s t a few years ago in  Texas, there  

was a  co n stitu tio n a l amendment passed th a t  would authorize the le g is la tu re  

to  put the te e th  to  i t .  They made a s ta tu te  to  provide a system of com­

pensating a fellow  th a t  had been m istreated , I  think the  gradual trend , 

a t  the  na tional, s ta te , and lo c a l le v e l, i s  th a t i f  you are in ju red , whether 

by ind iv idual, corporation, association , a governmental agency, or the gov­

ernment i t s e l f ,  everybody should stand in  th e  same shoes. I t  goes back to  

England and Great B rita in , "The King could do no wrong," That was a s fa l-  

lac ious assumption then, ye t we p ro jec t th a t  today. Regardless of how 

able our o f f ic ia ls  may be, they can s t i l l  make mistakes.
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I  th ink  th is .  S ir . As I  sa id , we have a wonderful system a t  both 

na tio n a l and s ta te  le v e l. I  have lived  with s ta te  and county goveim ent 

p ra c tic a lly  a l l  my l i f e .  I  was in  p riva te  p rac tice  fo r  four years, a 

county judge in  northwest Texas, and I  am going on my 20th year here .

When you check the  h is to ry  of Texas, and you read our C onstitu tion , prac­

t i c a l l y  everything was placed there  in  the  Reconstruction Period, or had 

i t s  incep tion  then when the  carpetbaggers, scalawags, and freed slaves had 

ju s t  about taken us over and ruined us. As one w rite r  sa id , "They dam  

near r uined the g rea t S tate of Texas." And s t a t i s t i c s  w il l  show th a t  i t  

took very l i t t l e  in  the  way of taxes a t  the  s ta te  and lo c a l le v e l. Where 

the county ra te  had been 15(# on $100 valuation , and the  s ta te  comparable 

to  th a t ,  in  a period of ten  years during the Reconstruction Period, the 

ta x  ra te s  junped to  about $2.1? a t  s ta te  and lo c a l le v e l .  So you can w ell 

imagine th a t  our fo refa thers in  Texas, when they wrote the C onstitution of 

1876, were not thinking of au thoriza tion . They were thinking about re ­

s t r ic t io n s  and p roh ib itions. At th a t tim e, they served a wonderful and 

u se fu l purpose, and I  am not try ing  to  be c r i t ic a l  a t  a l l .  I f  you and I  

had been liv in g  then, we probably would have done the  same th ing . But we 

are liv in g  in  a modern c iv il iz a tio n  now with the  atomic bomb and everything 

stream lined, and we need more au thorizations. Now the argument i s  often  

presented, p a rtic u la rly  a t  conventions of s ta te  and lo c a l o f f ic ia ls ,  th a t  

i f  you opened the  door and i f  you lib e ra lize d  i t ,  th e re  would be a l o t  more 

embezzlement and s tea lin g . But contrary to  th a t ,  I  th ink  99*9 out of 100 

per cent of our o f f ic ia ls  are honest. We a l l  make m istakes because we are 

human. But you need more authorization , ra th e r than re s tr ic tio n s  and pro­

h ib itio n s . S t i l l  you are going to  have the ta ^ a y e r ,  th e  vo ter, and the
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public who w ill a l l  have added p ro tection . B asically  in  Texas, there have 

been some very fin e  changes in  the Constitution, both fo r  the  benefit of 

the loca l o f f ic ia ls  and the  s ta te , too. However, we need to  modernize 

th a t  idea. We have a C onstitu tion th a t is  so long since antiquated in so 

many respects th a t  we need to  modernize so th a t the governing body of the 

s ta te  or school d i s t r i c t ,  or the  county, or lAatever i t  might be, w ill be 

authorized to  do something of an affirm ative nature w ith in  certain  lim ita ­

tio n s , instead of having a l l  these "don'ts" and p ro h ib itio n s. I  hope you 

do not misunderstand, I  am a Democrat and a very conservative lawyer, but 

I  believe in  a fellow  being objective and facing up to  r e a l i ty .

Tentative Conclusions

The te n ta tiv e  conclusions are based on the evaluation of the received 

l e t t e r s  and the comments h j  the ju ro rs.

1. Oklahoma, New Mexico, Arizona, and Texas courts, p rin c ip a lly  in  

cases of severe in ju iy , deplore the lack of s ta tu to ry  enactments giving 

r e l i e f  to  those suffering  from in ju rie s  a ttr ib u ta b le  to  the school d is­

t r i c t s ,  I t  i s  apparent th a t  the  only adequate way of abrogating Immunity

i s  by means of s ta tu te s .

2. There seems to  be a growing fee ling  th a t  the  indiv idual should

not be made to  su ffe r fo r  any in ju ry  committed e ith e r  b j  a  school d is­

t r i c t  or by any of i t s  rep resen ta tives. To make th is  possib le  the th ink­

ing i s  th a t  the school d i s t r i c t  should av a il i t s e l f  of some means of pro­

te c tio n  against lo ss  from l i a b i l i t y  judgment.

3. I t  appears th a t  professional school organizations and the le g is ­

la tu re  should take the in i t ia t iv e  to  study the developments in  educational
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le g is la t io n  in  other s ta te s .  The Oklahoma school d i s t r i c t s ,  school boards, 

teachers , pupils, and patrons need the p ro tec tion  of wise and ju s tif ia b le  

le g is la t io n  th a t w ill  allow recovery fo r  in ju r ie s  to  a person.

4. S tatutes of most s ta te s  declare school d i s t r ic t s  to  be corpora­

tio n s  o r corporate bodies. None c la s s if ie s  them as to  whether they are 

one type of public corporation or the o ther. The question has been l e f t  

to  the  courts. The most p revailing  ju d ic ia l  opinion has c la ss if ied  school 

d i s t r i c t s  as quasi-corporations because of th e ir  re s tr ic te d  powers. A 

school d i s t r ic t  i s  a corporation created s ta tu te  so le ly  fo r  the pur­

pose of carrying out the educational policy  o f the s ta te .

5. Oklahoma has been content to re ly  upon the age-old ru le  of sov­

ereign  immunity. I t  i s  not surprising  to  find  but two s ta tu te s  addressed 

to  t o r t  l i a b i l i t y .  The one ou tlines the school d i s t r i c t 's  n o n -lia b ility  

f o r  to r ts  as a public corporation fo r the  public purposes with a l l  the 

r ig h ts  and p riv ileges granted under the common law. The other concern 

i t s e l f  w ith permissive insurance against l i a b i l i t y  in  the  operation of 

the  school d i s t r i c t 's  public school busses.

6. (Die courts of Oklahoma, Arizona, New Mexico, and Texas are often  

ca lled  upon to  in te ip re t s ta tu to ry  enactments. A reading of a  s ta tu te  

t e l l s  what the le g is la tu re  sa id , but not u n t i l  the courts have in terp reted  

th e  law can one be ce rta in  of the  meaning of the  le g is la tu re 's  enactments. 

I f  the le g is la tu re  makes a d ire c t mandate, courts go along with any pro­

cedure i f  they are convinced th a t the le g is la tiv e  in te n t  has been sub­

s ta n t ia l ly  carried  out. However, courts are quick to  point out th a t  they 

cannot le g is la te , and the  courts h e s ita te  to  a sse rt th e i r  r ig h t to  order

a school d is tr ic t  to make a l ia b i l i ty  settlement. They can find no sta-



75

tu to ry  au tho rity  fo r  such an order. A study of court decisions shows 

traces  o f d ic ta  th a t  ind icates the  c o u rt 's  thinking with reference to  

the  manner by which a le g is la tu re  could provide le g is la t io n  to  meet the 

s itu a tio n  in  issu e .

7. The courts of the four s ta te s  under study give many reasons fo r 

voiding l i a b i l i t y .  The degree of accountability  required of a school d is­

t r i c t  i s  le ss  than  th a t  of a p riva te  corporation o r a p riv a te  person; th is  

i s  because i t  i s  an aim of the s ta te .  A school d i s t r i c t  has no funds from 

which judgments may be paid . Courts look upon l i a b i l i t y  judgments as an 

attempt to  open a new f ie ld  of l i t ig a t io n  and are qu ite  consisten t in  th e ir  

re je c tio n  of any such encroachment.

8. The le g a l  s ta tu s  of public school teachers varies from s ta te  to 

s ta te  according to  the  p a rtic u la r  re la tionsh ip  which the laws have se t up. 

Since education in  the  American scheme of government i s  e s se n tia lly  a mat­

t e r  of s ta te  po licy , the courts have been called  upon repeatedly  to  de­

fin e  the function of the public schools o f the s ta te s .  Whatever vagaries 

may have been en terta ined  by educational reformers and o thers, i t  seems 

the  courts have been forced by necessity  to  formulate a theory o f educa­

tio n  based upon what they deem to  be fundamental p rin c ip les  of public  pol­

icy . Oklahoma courts have held th a t  in  le g a l theory public school d is­

t r i c t s  are branches of the s ta te  government. The s ta te  cannot p roh ib it 

p riv a te  educational in s t i tu t io n s , but i t  can regulate  the  teachings tdiich 

challenge the existence of the s ta te  and the well-being of soc ie ty . I t  

may, moreover, require th a t children be educated in  schools which meet 

su b s ta n tia lly  th e  same standards as the s ta te  requires of i t s  own schools

b r ig h t  V .  State. 21 Okla. Or. 430, 209 P. 179 (1922).
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9. The p rincip les and issues emerging from th e  b riefing  of the 

court cases, s ta tu to ry  enactments, and remarks of the  Attorney Generals 

have been presented in  the  study. Where fe a s ib le , d ire c t quotations 

were presented from the court cases and the  laws to  give the thinking 

and the  wording o f ju r is ts  and the le g is la to rs . Quite often su ff ic ie n t 

fa c ts  were presented with the p rincip le  or p rin c ip le s  in  order to  help 

the  reader to  b e tte r  understand the  reasons upon which the  decisions 

were based. Some p rinc ip les  and issues occurred but once, while others 

were brought to  b a r many tim es. In  the l a t t e r  in stance , i t  has been a t­

tempted to  pick those cases giving the c lea re r exposition  of the  c o u rt 's  

th inking; reference has been made to  supporting or d istinguish ing  cases 

th a t  have been adjudicated in  other s ta te s .

10. I t  should be noted th a t the  reader may make reference to  the  

sp ec ific  court cases and s ta tu to ry  enactments re fe rred  to  in  th is  study 

by going to  the appropriate source m ateria ls .



CHAPTER IV 

EVALUATION OF JURORS 

Introduction

The purpose of th i s  chapter i s  to  give the evaluation of th e  ten ta ­

tiv e  conclusions by the ju ry . This chapter w ill  a lso  have d e fin ite  con­

clusions and recommendations.

Selection of Jury 

There is  no claim to  the  expertness of the ju ry  other than they are 

p rac tic ing  judges or a ttorneys in  Oklahoma. The ju ry  consisted of the 

following :

William L. Anderson -  General Councilor of Corporation
Commission Attorney 

Ben Huey -  P racticing  Attorney 
Edward H. Purcer -  P racticing  A tto m ^
Harold Freeman -  Chairman of Corporation Commission

of Oklahoma
Kirksey Nix -  Judge, Court of Criminal Appeals 
John A. B rett -  Judge, Court of (Criminal Appeals

Procedure of Evaluation by Jury 

Tentative conclusions were drawn in  Chapter H I .  These conclusions 

were developed in  the  study and numbered. Page number and paragraph num. 

ber of supporting evidence in  the  d isse rta tio n  were c ited  fo r  each con­

clusion. Each ju ror was presented the  f i r s t  th ree  th ap te rs  of the  d is -  

e rta tio n  in  addition to the te n ta tiv e  conclusions. They were asked to
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agree or disagree with the ten ta tiv e  conclusions.

Jury Analysis

I  have ca re fu lly  read the d isse rta tio n  of L eslie  Robert F isher, which 

has been presented to  the great facu lty  of the U niversity of Oklahoma to  

f u l f i l l  p a rt of h is  requirements fo r  a Doctor of Education. Before be­

ginning my comments, I  w ill  s ta te  th a t ,  as a background, I  have been en­

gaged in  the general p rac tice  of law in  Oklahoma fo r  almost twenty years, 

during which time I  have, from time to  tim e, represented both school boards, 

school d i s t r ic t s ,  school teachers and other public ençloyees, in  m atters re ­

la ted  to  the r ig h ts  and obligations of both the d is t r ic t s  and the teachers, 

but have not specia lized  in  th is  p rac tice  of law so as to  qua lify  myself as 

an ejqpert. Therefore, my comments w ill  be more th a t of a general p ra c ti­

tio n e r of the law and a c itiz e n  of the  S ta te , ra th e r  than a sp e c ia lis t .

Generally, the d isse rta tio n  is  a scholarly , w ell-w ritten , well-organized 

work. As an atto rney , I  think th a t  i t  shows a g rea t amount of research and 

an especially  good analyses of leg a l p rin c ip le s . This i s  especially  so, when 

you consider the  w rite r  of i t  i s  not a member of the  leg a l profession.

The general th e s is  of the d isse rta tio n  th a t  there  should be some re ­

laxation  of the common law ru le  fo r  school d i s t r ic t s  and other d is t r ic ts  

in  public l i a b i l i t i e s  fo r to r ts  committed by the agents and employees of 

th a t public body, I  am wholeheartedly in  accord. I  re a liz e  th is  i s  a  d is­

puted m atter in  the  f ie ld  of jurisprudence and the  to ta l  wiping out by Leg­

is la t iv e  enactment of the exençjtion of the sovereign from s u i t  fo r  damages 

resu lting  from the neglect of i t s  agents, servants and employees would, 

fo r  a time, create  many serious f i s c a l  problems.
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There are those in  my profession, as w ell as public o f f ic ia ls ,  who 

fe e l th a t the public po licy  should be to  re ta in  the  exemption of the 

sovereign from su it  on the theory th a t large  numbers o f tremendous money 

judgments would be secured against public bodies, which would create a 

tremendous burden on the taxpayers and, in  many in stances, impede public 

se rv ices .

Fop! example, should there  be a serious school bus accident, tran s­

porting child ren  to  and from school, or to  some school event, as a re­

s u l t  of the neglect and fa u l t  of the  bus d riv er, the re su ltin g  su its  fo r  

damages could reach h und r^s of thousands of d o lla rs , f a r  in  excess of 

the  f in an c ia l resources of the school d i s t r ic t  to  conç>ensate. I f  th is  

should happen, i t  might w ell be th a t the  finances of a  school d i s t r i c t  

could be reduced to  such a point th a t a minimum necessary educational 

program could not be carried  out by the school d i s t r i c t .

On the o ther hand, to  deprive persons so in jured of the r ig h t to  

co llec t fo r  reasonable h o sp ita l and medical expenses, permanent in ju r ie s , 

and conscious pain and su ffering , in  an accident of th is  nature, places 

a most in to le rab le  burden on the persons in ju red , or th e i r  fam ily.

In  balancing th e  eq u itie s  in the m atter, I  am in  accord w ith the 

conclusion reached by Mr. F isher, th a t  the  Legislative bodies and school 

adm inistration  o f f ic ia ls  should look to  some reasonable re laxation  of 

the common law ru le  of the  immunity of the  sovereign from s u i t .

Mr. Fisher has f iv e  possible proposals in  h is  recommendations to  

remedy the s itu a tio n  which presen tly  e x is ts , with regard to  claim fo r  

damages in  school d i s t r i c t s .  I  w ill  comment b r ie f ly  on each of these 

proposals.
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Proposal I  en ta ils  a f a r  reaching, e n tire  wiping out of immunity 

of sovereign from su it, without any provision fo r  insurance coverage.

The L egislature, in considering a proposal such as th is ,  would almost 

inev itab ly  be faced w ith the  p o ss ib il i ty  of the  L egislature being ex­

tended as a reasonable co ro lla ry  to  a l l  o ther public bodies, thus making 

every c ity , town, county or a iy  other body pub lic , subject to  s u i t  with­

out r e s t r ic t io n . Personally, I  th ink th a t i t  would be almost impossible 

to  get L egislation, such as would be required in  Proposal I  enacted and, 

i f  i t  were enacted without adequate provisions fo r  insurance coverage, 

the re s u l t  could, in some instances, be d isastrous to  public se rv ice .

Concerning Proposal I I ,  th is  proposal i s  not much d if fe re n t from 

the f i r s t  proposal. Under i t ,  ra th e r than making the school d i s t r i c t  

party  defendant, the agent or employee of the  school d i s t r i c t  would be 

a party  defendant, but, a f te r  a judgment was secured, the school d is ­

t r i c t  would be required to  s a t is fy  th a t  judgment much the same as a l i a ­

b i l i ty  insurance c a rrie r  i s  under our insurance law. I  th ink  th is  pro­

posal, l ik e  the  f i r s t  one, would be hard to  pass in  the L egislature , 

could re s u l t  in  many hardships, especially  to  sm all, weak school d is t r ic t s  

and, i f  enacted, should requ ire  the school d i s t r ic t s  to  carry  su ff ic ie n t 

l i a b i l i t y  insurance so as to  meet any obligation  which might be ingwsed 

on them under th is  proposal. In  addition, I  notice th a t  no d is tin c tio n  

i s  made between the w ilfu l l  a c ts  of the employees and the purely  negligent 

a c ts . Possibly, i f  th i s  proposal were considered, school d i s t r i c t s  should

normally be held lia b le  fo r  idie ac ts  of negligence of the engjloyees and 

not be l ia b le  fo r  any w ilfu ll ,  de libera te  ac ts  performed by the  employees 

of school d is t r ic ts .
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Proposal in authorizes the  school d i s t r ic t  to  insure i t s  employees 

against l i a b i l i t i e s  fo r  in ju r ie s  or damages. I  think th is  i s  a step  to ­

ward a  proper so lu tion  of the  problem.

Proposal IV seems to  be a lo g ic a l extension of Proposal H I ,  espec­

ia l ly  as i t  applies to  tran sp o rta tio n .

As to  Proposal V, I  th ink  th a t  some foim of conçmlsory insurance, 

covering medical and public l i a b i l i t y  claims arising  from sp o rts , or other 

school . . .  a c t iv i t ie s ,  should ce rta in ly  be given serious consideration.

This i s  espec ia lly  tru e , since many of the in ju rie s  cannot be la id  a t  the  

door of an agent or employee of the school d i s t r ic t  and no negligence, 

which would give r is e  to  a t o r t  ac tion , could be found.

After having carefu lly  considered a l l  f ive  proposals of Mr. F isher, 

i t  i s  my personal opinion th a t  a s ix th  a lterna tive  so lu tion  might be s e r i ­

ously considered. I t  i s  ray suggestion th a t  serious consideration be given 

to  request the  L egislature to  enact a s ta tu te , which would conqiel a l l  school 

d is t r ic t s  in  th is  S tate  to  ca rry  compulsory l i a b i l i t y  insurance. This s ta ­

tu te  should a lso  provide th a t  the  insurance policy should cover a l l  agents 

and ençloyees of the school d i s t r i c t ,  including teachers, board members, 

bus d rivers, custodians, or whatever cat% ory they might f a l l  in , and should 

sp e c ifica lly  provide, as Mr. F isher suggested in  Proposal IV, th a t  the  po licy  

would waive any defense, by th e  in su re r, th a t the school d i s t r i c t  was en­

gaged in  a governmental function .

Ify idea fo r  placing th is  on a state-w ide basis i s  sing ly  th is :  ^  

requiring every school d i s t r i c t  in  the  State to  carry  th is  insurance, the 

to ta l  o v er-a ll insurance r a te ,  a f te r  i t  had been in  operation fo r a reason­

able time, could be reasonably computed. The Legislature, in  i t s  biennium
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appropriations to  finance an adequate school prc^ram in  Oklahoma, could 

take these costs in to  consideration and appropriate su ff ic ie n t add itional 

sums of money, so as to  enable schools th a t do not have enough revenue 

from sources to  p a rtic ip a te  in  th is  program without f in an c ia lly  jeopardiz­

ing th e  r e s t  of the school program.

I t  might be w ell to  consider the  p o s s ib i l i t ie s  of baj^jUng th is  

state-w ide insurance by some s ta te  agency, such as the S tate  Insurance 

Fund, idiere i t  could be operated e n tire ly  without p ro f it  and a t  a minimum 

cost to  the S ta te . This type of state-w ide insurance coverage would save 

having an enormous burden on any one d i s t r ic t  and would place the  burden 

of cong)ensating fo r damages, from the operation of the educational system 

in  Oklahoma, on the State as a idiole, ra th e r than one ind iv idual, iso la ted  

school d i s t r i c t .

A fter having read I-Ir. F ish e r 's  d isse rta tio n  and studied i t ,  i t  i s  my 

sincere b e lie f  th a t  the ideas he has ez^uressed in  i t  should be transm itted  

to  the  L egislative  Council, to  be referred  to  the Education Committee, so 

th a t  the  next L egislature might give serious consideration to  enacting 

much needed le g is la tio n  toward relaxing the archaic and ou t-o f-date  ru le  

of law, lAich makes a sovereign immune from s u i t .  I  personally  believe 

th a t the  school people in  th is  S ta te , members of the  L egislature , and the 

public in  general, i f  they had th is  m atter presented to  them in  th e  schol­

a rly , thorough way th a t  Mr. F isher has p r^ a re d  i t ,  would fe e l  th a t  some 

change should be made, wherety the c itizens of the S tate , as a whole, would 

recognize th a t  our . . . ob ligations toward the school ch ild ren  o f the 

State extend beyond mere classroom in stru c tio n . They would agree, I  am 

c erta in , th a t th is  S ta te  has an ob ligation  to  those school ch ild ren  and



83
other persons who might be in jured  by the  operation of our school system, 

and th a t  they  should receive reasonable compensation, a t  le a s t  fo r  hospi­

t a l  and doctor b i l l s ,  and possibly some monetary condensation fo r  any per^ 

manent in ju r ie s .

William L. Anderson

Without having discussed the  m atter with you, i t  would seem th a t  I  

am to  evaluate the m ateria l in  your d isse r ta tio n  to  see i f  th e re  are pa t­

te rn s  of deviation by the  Courts of the  S tate  of Oklahoma, from the s ta ­

tu to ry  immunity fo r  public school d i s t r ic t s ,  school boards and ençjloyees, 

from l i a b i l i t y  fo r  personal in ju r ie s  predicated upon negligence.

In  the  time a llo tte d  me fo r th is  purpose, there  is  no opportunity 

fo r  research , nor i s  the  need fo r  research on ny p a rt  ind ica ted . There­

fo re , my comments sh a ll  be confined to  my e^qperience over th ir ty - f iv e  

years as a law student and prac tic ing  attorney, which includes ten  years 

in  the  House of Representatives in  the Oklahoma L egislatu re .

I  have read your d isse r ta tio n  with a great deal of in te re s t .  You 

must have devoted many days to  researching th is  m atter, and, though th e  

Graduate Faculty w ill  have l i t t l e  in te re s t  in  my opinion, I  f e e l  you have 

arranged and presented your research m ateria l in  an excellen t manner.

Ify g rea te s t in te re s t  was in  the interview  with the Attorney General 

of the S ta te  of Oklahoma, fo r the reason th a t my answers to  lik e  questions 

would have been e sse n tia lly  the same.

Frankly, I  have not noticed any tendency on the p a rt of the  Legisla­

tu re  or the  Courts of Oklahoma to  deviate from th e  Common Law concept of 

immunity fo r  public school d i s t r ic t s  and boards. So fa r  as the  persons
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in  such positions as board members and employees, lim ited  imnnmlty pre­

v a i ls .  That i s ,  to show l i a b i l i t y  on the p a rt of such person viho was 

apparently  acting in  an o f f ic ia l  capacity , i t  must be f i r s t  shown th a t  

such o f f ic ia l  was w il lfu l ly  or m aliciously doing wrong, or th a t he was 

acting  in  an individual capacity , ra th e r  than o f f ic ia l .

This lim ited  personal l i a b i l i t y  of school o f f ic ia ls  i s  beins used 

as an opening wedge to  do away with the  common law immunity, though such 

i s  not necessarily  the  in ten tio n . I  am sure most people would l ik e  to  

see a l l  persons in o f f ic ia l  capacitie s covered with public l i a b i l i t y  

insurance, so that students or any member of the  public a t  la ig e , can 

e:q)ect to  receive adequate condensation fo r  in ju r ie s  suffered  a t  the  

hands of such o f f ic ia ls , and through no fa u lt  of the in jured  person. In 

th a t  regard , th e  Courts are probably showing and w ill  increasing ly  show 

a tendency to  lessen the p a r t ia l  immunity now enjoyed by S ta te , Ckmnty 

and school o f f ic ia ls , by holding them more s t r i c t l y  accountable f o r  th e ir  

to rtuous a c ts , and by a more narrow in te rp re ta tio n  of the p a r t ia l  immunity.

There i s  a growing tendency on the  p a rt of S ta te , County, and school 

o f f ic ia ls  to  require enployees in  occupations th a t are dangerous to  the 

public , to  carry  public l i a b i l i t y  insurance. 'Where possib le , the income 

of the ençjloyee is  increased su ff ic ie n t fo r  the purpose. This a tt i tu d e  

on the p a rt  of such o f f ic ia ls  w il l ,  no doubt, pave the  way fo r  l a t e r  

ru lings by the  Courts th a t the carrying of the public l i a b i l i t y  insurance 

c o n s titu te s  a waiver th a t  w ill  elim inate the defense by the  employee th a t 

he was not acting w illfu lly , m aliciously or as an ind iv idual. Then, i t  

should follow , that in  tim e, a U  S ta te , County and school euployees and 

o f f ic ia ls  in  occupations th a t  may be dangerous to  th e  public , including
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students, -will be required to  carry  public l i a b i l i t y  insurance. The 

governing boards w ill  be required to  se t up ad d itio n a l funds to  under­

w rite  such insurance.

When a l l  such r isk s  are covered by adequate public l i a b i l i t y  in­

surance, then the  S ta te , County and schools w i l l  have immunity in  name 

only. When th a t day comes, i t  w ill  probably be as well to  leave the 

immunity, since the ind iv idual i s  protected from lo ss  a t  the  hands of 

an o f f ic ia l ,  and a t  the same tim e, the  appropriations fo r the operation 

of S ta te , County and school would be more uniform and not subject to  

flu c tu a tio n s to  pay judgments. When and i f  th a t  day comes, i t  i s  my 

opinion th a t  immunity of the S ta te , the County and the school d i s t r ic t  

should be preserved, so th a t  the functions o f such departments may be 

accomplished free  from the  embarrassment of law su its  and judgments.

I t  i s  my fee ling  th a t  our concern should be fo r  the student or in ­

d ividual who suffers personal in ju ry  and loss through the negligent per­

formance o f duty by a public o f f ic ia l  or employee; and th a t  i f  adequate 

public l i a b i l i t y  insurance i s  perm itted by law, and maintained, we w ill  

have l i t t l e  l e f t  to  be concerned about,

I  am glad to  have had the opportunity to  be of assistance to  you, 

and I  hope th a t you find  ray comments helpfu l.

Ben Huey

A fter reading the study concerning the p o s itio n  of the  school d is­

t r i c t ' s  Immunity fo r  i t s  t o r t  l i a b i l i ty ,  I  w ill  have to  agree with the 

author th a t  steps must be taken to  elim inate the in eq u itie s  th a t e x is t. 

This i s  not to  say th a t the  maxim "the sovereign can do no wrong" should



86

be abrogated a ltogether. However, the harshness of such a ru le  could 

be lessened by the proper s ta tu to ry  enactments or by ju d ic ia l  decisions. 

The very con^lezity of today 's lo c a l and s ta te  governments and the  

services th a t  we c a l l  upon them to  perform are  too well fixed  to  be elim­

inated a t  one time -  the resu lting  chaos would be untold . However, in ­

roads have been made in to  the p ro tec tiv e  sh e ll  of the  s t a te 's  immunity 

while completing i t s  governmental functions. In  some cases the s ta te s  

have done th is  themselves, rea liz in g  the  in eq u itie s  th a t e x is t because 

th e ir  immunity i s  invoked idien t o r t  l i a b i l i t y  i s  attempted to  be estab­

lish ed , This has been accomplished to  a c e rta in  extent in  Oklahoma by 

s ta tu te , 11 Okl, S t, inn , 16,1, though not dealing d ire c tly  w ith the 

s ta te 's  assuming l i a b i l i t y  fo r in ju r ie s  a ttr iu ta b le  to  school d i s t r ic t s ,  

i t  deals w ith the  r ig h t o f enumerated subdivisions of the  s ta te ,  includ­

ing the school d i s t r ic t ,  to  purchase insurance fo r  the purpose of paying 

damages to  persons sustaining in ju r ie s  or damiages to  th e i r  p roperties 

proximately caused by the negligent operation, of vehicles and motorized 

equipment; however, the s ta tu te  goes on to  say th a t  th is  in  no way con­

s t i tu te s  the s ta te  l ia b le ,  but on the  contrary, a  cause of action  can 

only be brought against the  in su re r,

extending the logic behind the provisions of the  above mentioned 

s ta tu te , i t  would not be d i f f ic u l t  fo r  the l ^ i s l a t u r e  to  extend th is  

r ig h t to  purchase insurance to cover other areas where a c it iz e n  i s  in^ 

jured, esp ec ia lly  the school d i s t r ic t s .

Another example of the  s ta te  maMng provisions to  p ro tec t innocent 

p a rtie s  in ju red  through no f a u l t  o f th e ir  own i s  the S ta te 's  Workmen's 

Compensation Act, enacted in  1915» Recovery i s  allowed fo r  in ju ry , tho­



87
ugh the  ençloyer i s  blameless, i f  the  in ju ry  comes w ithin the  purview 

o f the  s ta tu te . This ac t in  i t s e l f  was qu ite  an innovation in  th a t w ith 

th e  advent of th e  law, the s ta te , by way of i t s  le g is la tiv e  power, gave 

p ro tec tion  to  i t s  c it iz e n s . I t  i s  in te re s tin g  to  note th a t the  author 

makes mention o f the s ta te  of Hew York as being among the leaders in  

the  f ie ld  of le g is la t io n  th a t  p ro tec ts  the  public from lo ss  by in d u s tr ia l  

in ju r ie s  sustained by c itiz e n s  while engaged in  employment th a t  the  stam 

tu te  declares to  be hazardous; because h is to r ic a l  notes availab le  in  the 

s ta tu te s  concenaing th e  Workmen's Compensation Act show th a t  th e  general 

t e s t  of the a c t was taken from a sim ilar law enacted in  the s ta te  of 

Hew York.

The Federal Government has accomplished the  same thing th ro n g  th#

Fndttral t o r t  Claims Act covered in  T itle  28 1^46, ^ e r e  under subdivision

(b) the following language i s  s e t  out;

♦♦♦subject to  the  provisions of Chapter 171 of th is  t it le * * *  
s h a ll  have exclusive ju r isd ic tio n  of c iv i l  actions on claims 
against the  United S ta te s , fo r  money damages, accruing*** 
fo r  in ju ry  or lo ss  of property, or personal in ju ry  or death 
caused by the  negligent or wrongful a c t or omission of any 
em plc^e o f the  Government id iile  acting w ith in  the  scope of 
h is  o ffice  or employment, under circumstances where th e  Unit­
ed S ta te s , i f  a p riv a te  person, would be liable***

A ll of the  foregoing examples i l lu s t r a te  the  a b i l i ty  of the  Federal 

Government acting  under powers granted by Congress, and the  S ta te  Gov­

ernments acting under au tho rity  of the L egislature , to  lessen  the harsh­

ness of the ru le  "the sovereign can do no wrong" by proper le g is la t io n , 

whereby compensation i s  allowed to  an in jured  p a rty  fo r  the  to r ts  com­

m itted by the employees of such governmental d iv is ion .

In  examining the  provisions of the foregoing acts in  which the S tate  

and the  Federal Governments give permission to  be sued, i t  must be pointed
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out th a t th is  permission, w ith the  exception of the  Workmen's Compensa* 

t io n  Act, i s  given only i f  the  t o r t  was committed ty  the negligent ac t 

of such eEÇ)loyee.

I  fe e l  th a t where a person, namely a school ch ild , i s  required by 

law to  a ttend  school, where they are placed in  a  po sitio n  th a t they may 

be injured by the ac ts  of i t s  ençloyees, th a t  th is  same law can be amend­

ed to  give the in jured  p arty  permission to  sue the  school d i s t r ic t  and 

recover fo r  such in ju ry , i f  th e  in ju ry  i s  caused hy th e  negligence of 

such eng)loyee. This, of course, could be done by extending the r ig h t  of 

the  school d i s t r ic t  to  purchase l i a b i l i t y  insurance to  cover the neg li­

gent acts o f i t s  eng)loyees. ,

■While the general theme of the  study covers the  immun i t y  of the  

school d is t r ic t s  and c le a r ly  poin ts out the in eq u itie s  th a t  have occurred 

by the preservation of the  immunity from l i a b i l i t y  fo r  tortuous a c ts , as 

a subdivision of the  S ta te  i t  a lso  shows the  th inking of various courts 

and attorneys and the fee ling  of the public in  general th a t some steps 

must be taken to  adequately p ro tec t innocent p a r t ie s  in jured by the acts 

of the S ta te  or i t s  subdivisions. Of course, safeguards must be se t up 

to  p ro tect the S tate and i t s  subdivisions, namely the school d i s t r ic t ,  

from a rash of law s u i ts .  This could be accomplished on the same theory 

of the Federal Tort Claims Act, or by allowing th e  Legislature to  extend 

th e  permissive r ig h t of the  S ta te  or i t s  subdivisions to  purchase l i a ­

b i l i t y  insurance on i t s  v e h ic le s . The school d i s t r i c t s  could be allowed 

to  purchase insurance to  cover accidents or in ju r ie s  sustained by students 

or employees of the school system, fo r  the negligent acts of employees, 

and the d i s t r ic t  i t s e l f  would s t i l l  not be held l ia b le .  Insurance cover­
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age purchased to  cover a l l  school a c t iv i t ie s  would not subject the 

school d i s t r i c t 's  funds to  a judgment. To allow the S ta te  to  give i t s  

subdivisions the  r ig h t to  extend the r ig h t  to  purchase pro tec tion  from 

i t s  l i a b i l i t y  would in  no way do away w ith the estab lished  ru les  of "stare  

d ec is is"  by which ce rta in ty  and s ta b i l i ty  i s  given to  our law. However, 

i t  must be pointed out th a t the  rules of law do not survive i f  they are 

not in  accord w ith the  community's concept o f ju s tic e ,

I  am not advocating th a t  the  courts by decision attempt to  le g is la te  

a  c lea r v io la tio n  of the separation of power. However, I  do f e e l  th a t 

since the g rea te r bulk of our law is  found in  the reported decisions of 

our courts, and the  courts in  in te rp re ting  s ta tu to ry  enactments use the 

Common Law in  a rriv ing  a t  a decision concerning the  s ta tu te , which become 

precedents to  be followed by the  court in  fu ture  decisions; th a t  the  courts 

may, since the s ta tu te  or code of law under which we operate i s  in  derro- 

gation  of the common law, l ib e ra liz e  t h e i r  decisions where in  in te rp re ­

tin g  the ac ts  of the L egislature to  give the State and i t s  subdivisions 

the  r ig h t to  purchase p ro tection  to  cover i t s  vehicles and not s tr ik e  

down i t s  r ig h t to  extend such pro tection  to  cover a l l  school functions,

Edward H, Purcer 

I  have ca re fu lly  reviewed the manuscript being submitted to  the  

doctoral cm m ittee of th e  Oklahoma University by L eslie Robert F isher, 

e n t i t le  "An Analysis of Patterns of L ia b ility  Decisions in  the Public 

Schools of Selected S tates of the  United S ta te s ,"  and, a f te r  having care­

fu l ly  read and examined same, have the following comments and suggestions; 

The w rite r  of these comments and suggestions has, fo r  a g rea t number
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of years, been engaged in  the  p rac tice  of law in Oklahoma, during lAioh 

time he has, on various occasions, been involved as an a ttorney  in  l i t i ­

gation  involving the r ig h ts  and l i a b i l i t i e s  of school boards, school d is ­

t r i c t s ,  th e ir  agents and ençloyees, on both sides of the  counsel ta b le .

In  addition, the  w rite r served fo r  a g rea t number of years in  the  Legis­

la tu re  of Oklahoma, being Speaker of the  House a t  one time and having 

fa m ilia r ity  from th is  experience with the School Code of Oklahoma. % th  

th is  background, I  o ffe r these comments concerning F ish e r 's  d isse r­

ta t io n .

F i r s t ,  I  want to  say th a t ,  as a lawyer, I  was irç ressed  w ith the  

scholarly  work and research which went in to  the preparing of th is  d isse r­

ta t io n . I  did not examine a l l  of the c ita tio n s , but the  landmark cases,

Tvith which I  am fam ilia r, were properly analyzed and co ire c tly  s ta te  the 

law as se t fo r th  in  Mr, F ish e r 's  work.

I t  i s  my opinion th a t ,  under the law in  Oklahoma as i t  now e x is ts ,  

i t  would be a f a r  reaching and probably unwise th ing  fo r  the Courts to  

over-ru le  the long l in e  of cases vdiich hold th a t the  sovereign (including 

school d is t r ic ts )  i s  immune from s u i t .  This would run contrary to  such a 

long l in e  of cases in  Oklahcana and o ther s ta te s  following the comon law 

and would amount to  le g is la tio n  by the  ju d ic ia l, which a l l  of us are  strong­

ly  against.

As a lawyer and c it iz e n , i t  i s  my feeling  th a t  th is  common law ru le  

of the  exemption of the sovereign from s u it  has outlived  i t s  usefulness 

and should be elim inated. I t  i s  my fee ling  th a t the  re sp o n s ib ility  of 

educating the children of th is  S tate  and Nation l i e s  with a l l  the  c itize n s  

and th a t  while eiagaged in  th a t  a c tiv i ty , any damage or in ju ry , which i s
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done to  school children or other persons, shonld be compensated fo r ,

•where there  i s  aiiQr fa u lt  or negligence on "the p a rt  of the  school d i s t r ic t ,  

i t s  agents or ençloyees. We, as c itiz e n s , have a co llec tiv e  responsib il­

i t y  in  th is  and should not be allowed to  hide behind the cloak of immunity,

created by the  archaic and ou't-of-da'te run of the  immunity of the sover­

eign from s u i t .

I  do f e e l ,  however, th a t the  proper way to  do th is  i s  to  face the 

m atter squarely, have i t  submitted to  "the L egislature and have the  Legis­

la tu re , by e3q>ress enactment, abrogate and elim inate th is  ru le  and make 

public bodies,-such as school d i s t r ic t s ,  l ia b le  fo r  "the tortuous ac ts  and 

wrongs of i t s  erçloyees, the same as any other person. I  th ink  th a t ,  coup­

led with th i s ,  i t  would probably be necessary to  provide fo r  compulsory 

l i a b i l i t y  insurance or some o'ther form of indann ifica tion , to  be carried  

by a l l  school boards, so as not to  unduly burden any one school d i s t r ic t  

which might have a serious accident. If' th is  l i a b i l i t y  insurance i s  made

cumpulsory, provisions fo r  -the payment of insurance plans can be provided

in  the budgets of each school d i s t r i c t  each year and, in  ■turn, to  the Leg­

is la tu re ,  in  i t s  b iennial appropriations fo r  financing •the common schools. 

Oklahoma can make provisions fo r such add itional funds as may be necessary 

to  supplement "the income of those weaker school d is t r ic t s  who cannot carry 

th is  l i a b i l i t y  insurance and s t i l l  main^tain a minimum program fo r  -their 

school ch ild ren .

I  re sp ec tfu lly  suggest th a t copies of th is  d is se r ta tio n  be submitted 

to  the  S ta te  Department of Education, "the L eg isla tive  Committee of the 

Oklahoma Education Association, and -the S ta te  L eg islative  Council, so th a t 

■these groups may have an opportunity to -study  the  h is to r ic a l  background.
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le g a l analysis and conclusions reached th ere in  and, working with Mr. 

F isher and other in te re s ted  school people, a rriv e  a t  some le g is la tiv e  

program •which w ill  elim inate many of the e v ils  so -vividly pointed out 

by Mr. F isher.

Harold Freeman

Mr. F ish e r 's  conclusion th a t  th e  immunity of school boards, th e ir  

agents, and employees fo r  in ju ry  in f l ic te d  while acting w ithin the  scope 

of th e i r  o f f ic ia l  capacity i s  based upon the  out-moded ru le of divine 

r ig h t of kings, -that the king can do no wrong, i s  co rrect.

As he appropria te ly  s-tates, on page 18:

"The theory of th is  immunity i s  th a t  the  s ta te  i s  sovereign and 
a  sovereign can do no ■wrong."

"Since a school d i s t r i c t  i s  an agency o f the s ta te , and since 
the  s ta te  cannot be sued without i t s  consent, a school d i s t r i c t  
cannot be sued without th e  consent of the  s ta te . That i s  the 
second reason fo r  the  ru le . The th ird  reason fo r the  ru le  i s  
th a t  there  i s  no mon^ to  pay judgments in  case judgments are 
rendered against a d i s t r i c t .  But th a t ,  of course, i s  reason­
ing in  reverse . In  a l l  p ro b ab ility  th ere  would be money to  
pay a judgment i f  there  was l i a b i l i t y  ra th e r  than saying there  
i s  no l i a b i l i t y  because there  i s  no money. There seems to  be 
a growing fee lin g  on the p a rt of the courts th a t th is  i s  the  
p rin c ip a l reason fo r  not perm itting l i a b i l i t y  of d i s t r ic t s ."

"The p ra c tic a l  sign ificance of these conclusions fo r  the 
courts i s  th a t  the  school d i s t r i c t  i s  a  creation of the 
s ta te  and derives i t s  power from the s ta te .  L ia b ility  i s  
often  adjudicated on the basic f a c t  th a t  the school d i s t r i c t  
i s  a s ta te  u n it and unlike municipal corporations in  th a t  i t  
does not engage in  p ro p rie ta ry  function , and the assumption 
i s  only p a r t ly  co rrec t in  bare le g a l theory; i t  i s  la rge ly  
inco rrec t according to  the  so c ia l f a c ts ."

These, he poin ts out, a re  the basic  reasons upon "sdiich the  school 

d i s t r ic t s  are not held accountable fo r  tortuous acts, but he makes i t  

c lea r th a t  th a t  fa c t  does not re liev e  the employees from l i a b i l i t y  fo r 

th e i r  negligent a c ts . He po in ts out th a t  there  i s  a trend  in  thinking
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towards holding th a t laws must be enacted e ith e r  through le g is la t iv e  en­

actment where not contrary to  constitu tiona l provisions, and where con­

s t i tu t io n a l  basis does not ex is t, he asse rts  there is  strong fee ling  th a t 

r e l i e f  should be sought by amendments. Prim arily because of the  so c ia l 

aspects which the problem presen ts, we should afford  our ch ild ren  as much 

pro tec tion  as i s  afforded employees of the  school d i s t r i c t  against in ju ry  

due to  negligence, or in ju ry  arising  out of and in  the course of the em- 

plcyees labor. He suggests a t le a s t insurance should be carried  to  pro­

te c t  our children against in jury  sustained by tortuous ac ts  of the school 

board, ju s t as the law provides fo r  p ro tec tion  of others s im ila rly  s itu a ­

ted .

Mr. Fisher makes i t  qu ite  clear th a t the law as i t  now stands makes 

f i s h  of one segment of soc ie ty , and fowl of the other through the medium 

of un just d iscrim ination , to  save ”a sacred cow" among the te c h n ic a litie s  

of the law.

As we said in  Ex p a rte  Lewis, 85 0. C. 322, 188 P2d 36? , holding to  

these old out-modeled tech n ica l in te rp re ta tio n s of law give some semblance 

of fa c t to the  sk e p tic 's  conclusion th a t  " ju stice  i s  a b lind fo o l, deal­

ing in  te c h n ic a litie s  in  her cunbersom e ffo r ts  to  adm inister the  law ." He 

points out th a t  g rea t le g a l agencies other than the  courts have been es­

tab lished  to  handle such m atters, p a rtic u la rly  involving hardship cases, 

nevertheless, he does not point up th a t e v ils  a ttendant to  such es tab lish ­

ments are a rb itra ry  procedure, a rb itra ry  decisions fraught w ith in eq u itie s , 

and a to ta l  lack  of consistency in  determination of issues. One need only 

follow such adm inistrative boards' opinions to  become aware of these con­

c lusions. Even in  hard-ship  cases, the e v ils  we may encounter may prove
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more damnable than the wrongs we seek to  evade.

I'Ir. F isher points out th a t the  l e t t e r  of the law can be preserved, 

even though i t  has gotten completely out of lin e  with modem needs, 

through the medium of boards of adjustment such as have been established 

in  Alabama fo r  handling such s itu a tio n s . Thus he po in ts out th a t  the 

problem can be met in  such forums of r e l i e f  which, i f  estab lished , w ill 

make government responsible fo r i t s  tortuous acts not in  a court of law, 

but in  such boards. They are designed to  recognize th a t  a f te r  a l l  the 

s ta te  has some humanitarian re sp o n sib ility  which i t  should meet, even 

though the te c h n ic a litie s  of out-moded law w ill  not perm it. This he pre­

sen ts as a p ra c tic a l  so lu tion  where no other instrument of ju s tic e  is  

availab le to  the in jured party . I t  c e rta in ly  commands our respec tfu l con­

sideration , a t  le a s t  in  hardship cases,

I'h*. F isher c a lls  to  our a tten tio n  other modes of r e l i e f  which have 

been recognized in  other ju risd ic tio n s , such as those provided in  Ifcrth 

Carolina, maki ng p a r t ia l  r e l ie f  availab le , b u ria l, medical expenses, e tc . 

This remedy might prove usefu l in  hardship cases.

Only th e  s ta te s  of Ifew York, C alifo rn ia , and Washington have effec­

tiv e  laws abrogating the  ru le  th a t the school d i s t r i c t  i s  not l ia b le  fo r 

i t s  to r ts .  These changes have been wought by le g is la tio n . L egislation 

i s  the  b e tte r  approach, fo r  i t  i s  a f ro n ta l  a ttack  to  the problem, and 

not an attempt to  a ffe c t in d ire c tly  th a t which the law says c a n 't  be done 

d ire c tly , llr . F isher im plies the  courts may do something about the  prob­

lem. He ind icates the courts are softening on the  question and may give 

some r e l ie f ,  but, in  our opinion, ju d ic ia l decree i s  never ju s t if ie d  in  

establish ing  substantive law but is  excusable in  procedural law. I f  the



%

law i s  outmoded and does not meet the needs of today, change i t  so th a t  

i t  w il l  meet our present conditions. The l a s t  named s ta te s  afforded 

strong evidence of th is  jdiilosopl^. Theirs was a straightforw ard ap^ 

proach. I f  the cause i s  not ju s t ,  why re so rt to  backdoor methods; i f  

the  cause i s  ju s t ,  i t  can and should be sustained on cold le g a l lo g ic . 

Then why create unfounded susp ic tion  with devious methods to  e ffe c t i t ?

Oklahoma, he points out, i s  one of those s ta te s  th a t  has been con­

te n t  to  go along w ith the  crowd. Only two pieces of le g is la t io n  are to  

be found in  th is  f ie ld  in  Oklahoma. The one estab lished  non t o r t  l i a ­

b i l i t y  o f the kind under d iscussion , and the other perm its the  acquisi­

t io n  of insurance against l i a b i l i t y  of school busses. The l a t t e r  i s ,  of 

course, a step toifard regu la tion  of t o r t  l i a b i l i ty .  I t  is  the  camel’s 

nose th a t may open the te n t .  He a sse rts  the courts have ind icated  th a t  

they  are w illing  to  enforce such l i a b i l i t y  i f  the le g is la t iv e  door i s  

opened, but personally  we are um /illing  to  invade a f ie ld  of le g is la t io n  

th a t  is  c lea rly  not ju d ic ia l .

On the other hand, th*. F isher makes i t  also c lea r th a t the  courts 

have not been h e s ita n t in  advancing many reasons why the  l i a b i l i t y  should 

not be assumed. In  other words, he ind icates i t  might be th a t  the courts 

are in  a ju d ic ia l ru t  on the sub ject, and there should be a new challenge 

to  ju d ic ia l th inking.

Nevertheless, he warns th is  area of l i a b i l i t y  could develop in to  a 

lu c ra tiv e  method by which damage s u i t  l i t ig a n ts  could get th e i r  hands in ­

to  the public pocket. Vflien the  gate i s  opened to  new pastu res, the  sheep 

w il l  certa in ly  go in  fo r  good grazing. Of course, th ere  i s  always ju s t i ­

f ic a tio n  fo r  righteous grazing, but how to  keep the goats from over-graz-
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ing is  the problem. He suggests th a t  th is  may be the re a l reason th e  

courts have denied th is  school board t o r t  l i a b i l i t y .  We agree th a t  one 

need not be sage or seer to  see the necessity  in  many cases tfor the  es­

tablishm ent o f school d i s t r i c t  l i a b i l i t y  fo r  to r ts ,  while on the o ther 

hand, i t  i s  possib le  the  public l i a b i l i t i e s  assumed may f a r  e x ce ll the 

leg itim ate  benefits  to  be bestowed. Possibly in  hardship cases, th e  

adjustment board idea might be p referab le  to  opening the door to  l i t i g a ­

t io n .

But even the  idea o f the board i s  not without i t s  ev ils  of fa v o r it­

ism and discrim ination, i f  not ou trig h t fraud. Should we be d iverted  in  

our search fo r  ju s tic e  by even the possifcdlity  of e rro r, m istake, o r un­

fa ith fu ln ess  in  public adm inistration? These are na tu ra l hazards th a t  

always arise ' and have to  be met in  any human en terp rise .

r!r. F isher has made a d ire c t  and accurate contribution in  our opin­

ion , to  stim ulate thought in  th is  very  controversial f ie ld  of law. His 

paper i s  a  most worthwhile con tribu tion . He quite d e fin ite ly  in d ica te s  

a tren d  away from the old school of leg a l thought to  the new, th a t  school 

d is t r ic t s  should be l ia b le  fo r  th e i r  to r t s .  This i s  in  keeping w ith the  

basic concept of ju s tic e  th a t "There i s  a remedy fo r  every wrong, even 

though the law moves on leaden fe e t"  when i t  s tr ik e s , " i t  s tr ik e s  with 

an iron  f i s t " .

A solution may be c lo ser than we th ink in  th is  area or ju s tic ia b le  

vacuum.

iu r k s ^  Ihjc 

and

John A. B rett



CHAPTER V

SUMMARY. COaCLUSIQMS. AND RECOMMENDATIONS 

Introduction

This study is  concerned with the analysis of the l i a b i l i t y  p rac tices  

th a t  pertained to  public school d i s t r ic t s ,  school boards and school engjloy- 

ees of the selected s ta te s  of Arizona, New Mexico, and Oklahoma, and Texas,

This was done by reviewing the  current l i te ra tu re  in  the f ie ld ,  the  

adjudicated court cases, the  s ta tu to ry  enactments, the interviews of At­

torneys General from the  selected  s ta te s , and the evaluations made by the  

ju ry  consisting of judges and practic ing  attorneys of Oklahoma.

SUMMARY

There are evidences th a t  the courts see the inadequacy of le g is la t io n  

pertaining to  the problem but fe e l th a t they cannot do anything to  remedy 

the  "lack of ju s tic e ."  Since there i s  no s ta tu to ry  au thority  fo r  the pay­

ment of claims, courts fe e l  th a t  they have no r ig h t to  order school d is ­

t r i c t s  to pay any judgments against them. Too often the doctrine of s ta re  

d e c is is  seemingly holds back the  courts in  meting out " ju s tic e ."

Courts hold school d is t r ic t s  to  a degree of accountab ility  fo r  the 

inproper management and use o f school property . I f  a nuisance e x is ts , 

school d is t r ic t s  may be forced to  abate or remedy the cause of sa id  nui­

sance by the  courts. Ownership with power of control i s  necessary before

97
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l i a b i l i ty  fo r  nuisance may be attached to  school d is t r ic ts .

In 1959» the New Mexico S tate  Legislature did enact le g is la tio n  

covering the l i a b i l i ty  of a school d i s t r i c t  fo r  personal in ju rie s  re ­

su lting  from an SQ)loyee's negligence.

Section 5-6-18, e t .  seq. N.M.S.A., 1953 Compilation (P.S.) 
provides in  substance th a t a  p riv a te  indiv idual may sue the 
S tate , County, C ity, School D is tr ic t  or o ther public body 
where such public agency or in strum en tality  has obtained 
l i a b i l i t y  insurance. Section 5-6-20, N.M.S.A., 1953 Com­
p ila tio n  (P.S.) provides th a t no ju d ^ e n t obtained shall 
run against the S ta te , County, C ity, School D is tr ic t, Dis- 
r i c t ,  and State In s titu tio n , e tc . ,  unless there  i s  l ia b i l i ty  
insurance to  cover the  amount and cost of such judgment.

As to  the  to r t  l i a b i l i ty  of an ind iv idual employee working fo r  a 

school system, the s ta te  o f New Mexico has no s ta tu te  giving immunity to  

the  indiv idual.

In several Supreme Court decisions of the  s ta te , McMullen v. Ursuline 

Order of S is te r . 56 N.M. 570, 246 P. 2 d. IO52 and Archuleta v . Jacobs,

43 N. M. 425, 94 P. 2d 706, i t  was recognized th a t  an individual may be 

personally l ia b le , depending upon the fa c ts  involved in  a p a rtic u la r  case.^  

These being the sp ec ific  s ta tu te s  governing t o r t  l i a b i l i ty  of school per­

sonnel.

Oklahoma courts are ever ready to  invoke the  governmental n o n lia b ility

p rincip le . This was done by a court in  f a i l in g  to  penalize a school d is -
2t r i c t  fo r th e  negligent operation of i t s  school bus. The school d is t r ic t s

Thomas A. Donnelly, A ssistant Attorney General, State of New Mexico, 
July 24, 1962 (L e tte r).

^Wright V .  Consolidated School D istr ic t îfc._ l of Tulsa County.
Supra.
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in te rp re t school busses as school property and thereby receiving gov­

ernmental immunity as a public function fo r  the  p u b lic 's  b e n e fit.

Two cases involving pupil tran sporta tion  were brought before the 

courts. In  the f i r s t  case, the  courts held th a t  the school bus was 

school property and shared in  the  school d i s t r i c t 's  governmental immunity 

in  i t s  operation. In  the second case, an insurance company was held l i a ­

ble  under Oklahoma's permissive school bus insurance s ta tu te  fo r  the  neg­

ligence of the school bus d riv er in  p e m ittin g  a ch ild  to  cross a road 

without warning him of an approaching truck . The court held in  th a t  case 

th a t  the  insurance company was l ia b le  fo r damages in  the death of the ch ild  

although the school d i s t r ic t  was not l ia b le  under the immunity s ta tu s .

Many reasons have been given by the courts in  disallowing a judgment 

to  be entered against a school d i s t r ic t .  They a l l  stem from the fa c t th a t  

everyone is  agreed th a t  a school d i s t r i c t  i s  but an arm of the  s ta te .  As 

such, a l l  resources of the school d i s t r i c t  are to  be expended fo r  educa­

tio n a l purposes only.

Some other instances of the  app lica tion  of the  doctrine of nonlia­

b i l i t y  in  the perfonoance of a governmental function are; The case of 

Treadway v. Whitney Independent School D is tr ic t  in  Texas^ where the court 

held th a t  a school d i s t r i c t  operating in  a governmental capacity  cannot be 

held to  answer in  a s u i t  sounding in  t o r t .  Also in  Arizona the courts held 

th a t  school d i s t r ic t s  being agencies of the s ta te  are not l ia b le  fo r  the 

to r ts  or negligence of i t s  o ffice rs , agents, or employees, unless such

^Treadway v . Whitney Independent School D is t r ic t . Texas, 205 S. W.
2d 97.
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1
l i a b i l i t y  i s  inqposed by s ta tu te .

School d i s t r ic t s ,  in  the absence of a s ta tu te  making them l ia b le ,

are not l ia b le  fo r  in ju rie s  to pupils growing out of the negligence of

ençloyees. In  such cases the ru le  of respondent superior does not apply.

Obviously, i f  a school d i s t r ic t  is  not l ia b le  fo r  the negligent a c ts  of
2

i t s  o f f ic e rs , i t  i s  not l ia b le  fo r  the negligence of i t s  employees.

Courts determine what a  law ac tu a lly  i s .  There have been few laws 

which have not been contested in  the courts. Legislative bodies have 

o ften  made many amendments to  an enacted law before the courts were con­

vinced th a t  the  law was as the le g is la tu re s  intended i t  to  be. Some s ta ­

tu te s  must be s t r i c t l y  construed while others may be l ib e ra l ly  in te rp re ted . 

Whenever possib le , courts tend to  determine the  le g is la tiv e  in te n t and 

then decide accordingly.

The doctrine  of n o n lia b ility  th a t  i s  applicable to  any agency o f the  

s ta te  in  th e  performance of a governmental function has been subjected to  

c r itic ism  as being i l lo g ic a l  and u n ju st. A number of courts have esqpressed 

d is s a tis fa c tio n  w ith i t  on grourkls of so c ia l po licy . But i t  i s  a long and 

w ell-estab lished  p rin c ip le , and the courts take the position  th a t i f  i t  is  

to  be changed, th e  leg is la tu re  should do i t .  The Supreme Court of Kansas 

has expressed the view apparently enterta ined  by most courts: "If the doc­

t r in e  of s ta te  immunity in  t o r t  survives by v ir tu e  of an tiqu ity  alone, i t  

i s  a h is to r ic a l  anachronism . . .  and works in ju s tic e  to  everybody con-

^Sawava v . Tucson High School D is tr ic t  18. Arizona, 389 281 P. 2d 105 
(1955)» School D is tr ic t  No. 48 of Maricopa County v . Rivera, 30 Arizona 1, 
243 Pac. 609 (1926).

2
Treadway v . Whitney Independent School D is tr ic t . Texas, Supra. Newton 

Edwards, The Courts and the Public Schools, pp. 389-99*
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cemed . . . the Legislature should abrogate i t .  But the L egislature 

must make the  change in  policy , not th e  cou rts ."

The courts of New York are the  only ones to  depart, in  sane degree, 

from the  common-law immunity from t o r t .  In  th is  s ta te  the  courts have, 

in  the  absence of a s ta tu te  providing fo r  l i a b i l i t y ,  repeated ly  held a 

school board l ia b le  in  i t s  corporate capcity  fo r  the negligent performance 

of du ties inçosed hy law on the board i t s e l f .  More recen tly , the s ta te  

has waived, in  the Court of Claims Act, i t s  immunity from l i a b i l i t y  fo r 

the  negligence of i t s  agents in  i t s  charitab le  and other in s t i tu tio n s , 

and by s ta tu te  has made boards of education in  some c lasses of school d is ­

t r i c t s  l ia b le  fo r  damage a ris in g  out o f the negligence of th e i r  employees.

In  many New York cases, therefo re , boards of education have been held l i a ­

b le  fo r  the  n ^ lig en ce  of th e i r  teachers or other ençloyees. S im ilarly , 

in  C alifo rn ia  and Washington the common-law immunity from t o r t  has been 

repealed by s ta tu te , and in  many cases boards of education have been held 

l ia b le  fo r  in ju r ie s  growing out of the  negligence of th e i r  employees.^

Arizona, New Mexico, Oklahoma, and Texas have been content to  reply 

upon the age-old ru le  of sovereign immunity .  There seems to  be some quick­

ening of ju d ic ia l "conscience."., but the courts s t i l l  are q u ite  w illing  to  

be influenced by s ta re  d e c is is . The courts o f these s ta te s  often  are 

ca lled  upon to  in te rp re t s ta tu to ry  enactments. I t  may tru th fu lly  be said  

th a t  the laws are what the courts say they a re . A reading of s ta tu te s  

t e l l s  •vrtiat the leg is la tu re s  say, but not u n t i l  the  courts have in te rp re ted

Newton Edwards, The Courts and the  Public Schools (Chicago; University 
P ress, 1 9 5 5 ) f p p . 4 1 1 -1 2 .
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the law can one be c e rta in  of the  meaning of the l ig is la t t i r e ’s enactments. 

I f  the leg is la tu re s  make a d ire c t mandate, courts go along with any pro­

cedure i f  they are convinced th a t  the le g is la tiv e  in te n t has been sub­

s ta n t ia l ly  carried  ou t. However, courts are quick to  poin t out th a t  they 

cannot le g is la te , and the  courts h e s ita te  to  a sse rt th e ir  r ig h t to  order 

a school d i s t r ic t  to  make a t o r t  settlem ent. They can find no s ta tu to ry  

au tho rity  fo r such an order.

The Ü, S, Supreme Court has not made a l l  th e  important decisions re ­

garding educational changes. In  1959» the I l l in o is  supreme court reached 

a decision  considered to  be a bench mark in  ju d ic ia l h is to ry , 5hey held 

th a t  the  common law ru le  of sc h o o l-d is tr ic t immunity from l i a b i l i t y  fo r  

in ju ry  was outmoded, and so overthrew i t .  Answering the  argument th a t  i f  

the  ru le  " is to  be abolished i t  should be done by the leg is la tu re "  and not 

by th e  courts, the I l l in o is  court s ta ted  th a t the  doctrine of school-dis­

t r i c t  immunity was created by the  courts. Therefore, the courts have both 

the  power and the duty to  abolish i t  i f  i t  no longer serves the public  in ­

te r e s t .  The great importance of the I l l in o is  Court decision may be th a t 

i t  could touch off a chain reac tio n  th a t  would u ltim ately  make the  common 

law ru le  obsolete everywhere. Other s ta te s  have enacted le g is la tio n  mak­

ing the  ru le  a n u lli ty , but in  no o ther sta te  have the  courts ruled in  

opposition to  the common law.

While courts seldom are ca lled  on to  face c ritic ism  squarely, they 

have not, when the occasion warranted, fa iled  to  speak d ire c tly  to  th is  

p o in t. Their pronouncments ind ica te  lh a t  they must walk a tig h tro p e .

They must follow precedent to  a ce rta in  degree i f  law is  to  have s ta b i l i ty ,  

bu t they  must not h e s ita te  to  depart therefrom, even to the extent of
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overruling everything they  have previously held , when the  need a rise s .^

A case arose from in ju r ie s  to  a pupil while in  attendance a t  school. 

The child  f e l l  in to  a sm all tre e  next to  some steps and was in ju red . The 

p la in t i f f  alleged th a t  th e  pruning and positioning of the t r e e  were done 

in  a negligent manner. The courts held: (1) Caring fo r  school grounds

i s  a governmental function . (2) An independent school d i s t r i c t  i s  an 

agency of the s ta te  and while exercising governmental functions i s  not 

answerable fo r  i t s  negligence in  a s u i t  sounding t o r t .  The court went on 

to  s ta te  th a t unlike a c i ty  or town, a school d i s t r i c t  i s  purely  govern­

mental and i t  performs no p rop rie tary  functions tdiich are separate  and 

independent of i t s  governmental powers. (3) The court a lso  denied re­

covery on a nuisance theory  and s ta ted  th a t th e re  was no d is tin c tio n  in

th is  instances between negligence and nuisances as f a r  as l i a b i l i t y  fo r
2

personal in ju ry  i s  concerned.

In  another case, a  p la in t i f f  was injured in  a school bus accident.

She sued, as p a rtie s  defendant, the  school d i s t r i c t  and the  individual 

members thereo f. The d riv e r  was not a party . The court held th a t  furnish­

ing tran spo rta tion  to  and from school i s  a governmental function . îfeither 

the  school d i s t r i c t ,  th e  school board, nor the ind iv idual members thereof 

a re  l ia b le  in  damages fo r  in ju r ie s  to  a pupil caused by the negligence of 

i t s  o ff ic e rs , agents, or employees,^

b a rb e r ,  o^. c i t .
2

Braun v. Trustees of V ic to ria  Independent School D is t r ic t . Tex. 114 
S. W. 2d 947“ (Ct. C iv il App7,” l938).

3
Consolidated School D is tr ic t  Ho. 1 of Tulsa County v . Wright- 128 

Okla. Ï937 2&L P a c . l F T T l ^ ------------------------------------ ----------
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In the absence of a s ta tu te  a school d i s t r i c t  is  not l ia b le , generally  

speaking, fo r  in ju r ie s  sustained by pupils on school property. This ru le  

of n o n lia b ility  applies also  to  a m unicipality to  •vdiom the s ta tu te  has 

given the au tho rity  to  maintain schools. I t  i s  so provided the ac t com- 

palined of i s  governmental nature, because the m unicipality in  performing 

educational functions i s  in  r e a l i ty  a school d i s t r i c t .

The only condition under which a school d i s t r i c t  can be held l ia b le  

i s  by express s ta tu te . C aliforn ia  and Washington are two s ta te s  in  which 

such s ta tu te s  e x is t and there i s  one exception to  th is  rule of n o n lia b i l i t y .  

The one outstanding exception is  New York, idiere courts have consisten tly  

held th a t school d i s t r i c t s  w ill  be held lia b le  fo r  in ju rie s  resu lting  from 

the negligent or wrongful ac ts  of the d i s t r ic t  acting through the school 

board.

There are severa l reasons why the courts ruled n o n lia b ility ; The 

most important are ;

(a) The s ta te  i s  not lia b le  in  such cases unless expressly 
made so, and the d i s t r i c t  i s  an agent of the s ta te  perfoimiiig 
a governmental function.

(b) The m aster-servant re la tio n sh ip  does not e x is t  between a 
m unicipality  and the  agents i t  employs to  e^œcute i t s  powers 
o f a governmental nature.

(c) The d i s t r i c t  has no funds to  pay damages, nor has i t  the 
power to  ra ise  a fund fo r th a t purpose.

(d) School funds are  t r u s t  funds and cannot be diverted from 
th e  purpose fo r  which they were ra ised .

(e) D is tr ic ts  are involuntary corporations organized fo r  the 
purpose of public b en efit.

( f ) To assess l i a b i l i t y  against d i s t r ic ts  might conceivably 
necessita te  the  closing of schools while taxes were being used 
fo r  paying damages.
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(g) A school board cannot render the d i s t r ic t  l ia b le  in  t o r t  
because in  committing a wrong or to r t  i t  does not represen t the 
d i s t r i c t ,

. The position  of boards of education in  the past has been re la tiv e ly  

secure in  regard to  l i a b i l i t y  due to  the governmental immunity stemming 

from the "King Can Do No Wrong" concept. They have been completely 

secure in  the  use of th e i r  d iscre tionary  power excepting in  ra re  cases 

o f obvious malice or fraud . There have been very few successful l i t ig a ­

tio n s against them in  regard to  th e i r  m in is te ria l du ties in  re la tio n  to  

the  careless way so many of them operate. I t  seems the  very leniency 

in  which they have been trea ted  by the courts has strengthened th e ir  

disregard and contenpt fo r  the s ta tu te s  i f  present p rac tices  a re  the 

c r i te r ia .

There i s  no v a lid  reason fo r  boards toqperate in  the  manner in  

which they do when an elementary knowledge of school law and an under­

standing of th e i r  powers and i t s  l im its  would be so easy to  possess. The 

boards are responsible fo r  a large  corporation and should operate i t  as 

e f f ic ie n tly  as they do th e i r  p riv a te  business. School business should 

be so operated to  the l e t t e r  of the  law, not only fo r the  pro tec tion  of 

the  school d i s t r i c t  and the board, but also in  respect to  the innocent 

th ird  party  ^ o  so many times i s  kept from receiving what i s  r ig h tfu lly  

h is  by an antiquated concept th a t i s  not f a i r  nor ju s t .

There are  ind ications th a t the  favored ro les  of schools are  changing 

as indicated by le g ilsa tio n  in  some s ta te s  of breaking down government 

immunity. I t  i s  a  healthy sign, aiKi school boards should take heed and

^Lee 0, Garber, Handbook of School Law (New London, Conn, ; Arthur 
G, C roft,Publications, 1954), pp, 82-83,
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become more e f f ic ie n t  in  th e i r  task s. No one wants school d i s t r ic t s  

persecuted, but in  law there should be equality . Board members should 

arm themselves with the  rudiments of law and then re ta in  a good lawyer 

and use him any time there  i s  a question of doubt about the le g a li ty  of 

an action . I f  they do th is ,  the business of the d i s t r ic t  w ill be carried  

out in  a much improved manner. They w ill  be able to  leave a bo&rd meet­

ing with a sense of pleasure in  a job w ell done.

The eight'' conclusions in  Chapter I I I  have been revised in to  f iv e  

d e fin ite  conclusions in  Chapter V. The evaluations of the ju ro rs sug­

gested th a t the te n ta tiv e  conclusions be toned down and combined in to  a 

more specific  s e t  of conclusions. The w rite r  has attençted to  make the 

changed by dele ting  Tentative Conclusion Number 4, combining Tentative 

Conclusion Numbers 1 and 2, combining Tentative Conclusion Number 3 and 

5, and by a lte r in g  Tentative Conclusion Numbers 6, 7, and 8; thus making 

five  d e fin ite  conclusions.

Conclusions

1 . Itony school o f f ic ia ls  and employees are unaware of the  l i a b i l i t y  

dangers th a t e x is t  in  various school a c t iv i t ie s  of our schools.

2. School o f f ic ia ls  and employees may need pro tection  from l i a b i l i t y  

action  which can be brought against them, a ris in g  from the scope of th e ir  

employment.

3. School o f f ic ia ls  and euçlojrees are never immune from s u i t  fo r  

f in an c ia l lo ss  due to  in ju ry  a ris ing  from any judgment or claim by rea­

son of negligence.

4 . The permissive insurance law for tran spo rta tion  should be re ­

placed with a compulsory insurance law.
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5. School o f f ic ia ls  and ençloyees should be a le r t  to  the  g rea t 

number of in ju rie s  and deaths occuring in  a th le tic  programs.

Recommendations

I t  i s  concluded from th is  research th a t  a sane p ro tec tive  program 

fo r  physical in ju ry  could be provided in  the four s ta te s  considered in  

th is  study.

The e a r l ie r  s ta ted  te n ta tiv e  conclusions (Chapter 3) which are sup­

ported by ranarks of the ju ro rs  suggest the  following recommendations as 

a le g is la t iv e  program fo r the Oklahoma Schools. This program might s ig n if­

ic a n tly  c la r ify  the le g a l re sp o n s ib ility  fo r  the public  schools, school 

board members and employees of Oklahoma schools.

Proposal I

The common law ru le  o f exemption of the sovereign from s u i t  fo r 

damages should be abrogated, inso far as i t  applies to  school d is t r ic t s ,  

school boards, th e ir  agents and employees, fo r reasons heretofore s ta ted . 

Proposal H

Coupled with Proposal I, every school d i s t r i c t  in  the S ta te  of 

Oklahoma receiving any form of s ta te  a id  should be required, as a condi­

t io n  precedent to  qualifying fo r  s ta te  a id , to  carry  cong)rehensive l i a ­

b i l i t y  insurance covering the  d i s t r ic t s ,  agents, and employees w ithin  

reasonable l im its , to  be determined e ith e r  by the  Legislature o r the State 

Department of Education.

Proposal H I

As a  correlary  to  the  second proposal, the cost and expense of l ia ­

b i l i ty  insurance should be handled as a p a rt of the  operating expense 

of the schools and used in  computing the  cost of the  minimum program in
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in  determining the  amount of s ta te  aid  ■which any school should receive. 

Proposal IV

In  the  f ie ld  of ex tra -cu rricu la r a c t iv i t ie s ,  such as a th le t ic  con't- 

e s ts ,  normal rec rea tio n  on the  playground, there are numerous in ju r ie s  

which are pure accidents, -that is ,  one in  which no leg a l l i a b i l i t y  can 

be placed on any one person. I t  i s  suggested th a t a l l  schools be re ­

quired to  carry  h o sp ita liza tio n  and medical insurance coverage, cover­

ing in ju r ie s  to  ch ild ren  while engaged in  school a c t iv i t ie s  for which 

th e re  i s  no lega l l i a b i l i t y  against scaae other person.

Proposal V

I t  i s  fu rth e r suggested th a t serious consideration be given to  a 

study by the  L eg islatu re , based on the  experience of -the S tate  Insurance 

Fund and other sim ilar agencies, of handling both the l i a b i l i t y  insurance 

and the hospi-talization and medical care through some s'bate agency to re ­

duce to  a minimum the cost o f the l i a b i l i t y  and insurance coverage.
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Copy

E arl E. H artley A ss 't, Attorneys Gen.
Attorney General S tate of New Mexico Carl P. Dunifon

L. D. H arris
Boston E. W itt Oliver E. Payne
F ir s t  A ss 't . Attorney Gen. Shirley  C. Zabel

OFFICE OF THE
Lucy M. Gonzales ATTORNEY GENERAL Spec. S ta ff A ss 't .
Adm, A ss 't . Felimon Torrez

Department of Ju s tice  Spec. Investiga to r

Santa Fe

July 24, 1962

I'lr. L eslie F isher 
Superintendent of Schools 
Moore, Oklahoma

Dear Mr. Fisher;

In  response to  your long d istance telephone c a l l  of th is  date, inquiring 
as to  whether or not New Mexico has any specific  s ta tu te s  governing to r t  
l i a b i l i t y  of school personnel, a check of our s ta tu te s  ind icates th a t  the 
1959 S ta te  L egislature did enact le g is la t io n  covering the  l i a b i l i t y  of a 
school d i s t r i c t  fo r  personal in ju r ie s  resu lting  from an ençloyee's neg li­
gence.

Section 5-6-18, e t  seq. N.M.S.A., 1953 Compilation (P .S .) provides in  
substance th a t  a p rivate  ind iv idual may sue the S ta te , County, C ity, 
School D is tr ic t  or other public body lAere such public agency or in s tru ­
m entality  has obtained l i a b i l i t y  insurance. Section 5-6-20, N.M.S.A., 
1953 Ccanpilation (P .S .) provides th a t nojudgment obtained sh a ll run ag­
a in s t the S ta te , County, C ity, School D is tr ic t ,  D is tr ic t ,  S ta te , In s t i tu ­
tio n , e tc . unless there  i s  l i a b i l i t y  insurance to  cover the amount and 
cost o f such judgment.

As to  the t o r t  l i a b i l i t y  o f an indiv idual employee working fo r  a school 
system our S tate has no s ta tu te  giving immunity to  the ind iv idual. In 
severa l Supreme Court decisions of th is  S ta te , McMullen v . Ihrsuline Or­
der of S is te rs . 56 N.M. 570, 246 P .2d. 1052 and Archuleta v . Jacobs. ^
N. M. 425, 94 P .2d. 706, i t  was recognized th a t an indiv idual may be 
personally  l ia b le ,  depending upon the fa c ts  involved in  a p a rtic u la r  
case.

Very t ru ly  yours,

THOMAS A. DONNELLY 
TAD:am A ssistan t Attorney General
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Copy

THE ATTORI®! GSHEHAL 

OF TEXAS 

Austin 11, Texas

GERALD C.I‘m  
Attorney General

Honorable W. K. McClain 
Criminal D is tr ic t  Attorney 
Georgetown, Texas

Dear S ir ; Opinion No. 0-1418
Re: Can an independent school d i s t r ic t

take out an insurance po licy  cover­
ing bodily in ju ry  and bus damage in  
connection w ith i t s  operation of 
school busses fo r  the  transporta ­
tio n  of children? Where such a 
policy  has been taken out may an 
injured student recover upon such a 
policy?

We are in  rece ip t of your l e t t e r  of September 1, 1939 f wherein you 
seek our opinion on the  following questions;

“In  view of the  fa c t  th a t  a school d i s t r ic t  i s  not l ia b le  
fo r  personal in ju ry  from a school bus accident, is  a  school 
board mis-using tax  money to  take our personal in ju ry  in ­
surance? (Such as represented by th e  enclosed p o licy .)

"In case of accident can the  injured party  recover on the 
con tract in  view of the  r id e r  attached to  the  insurance 
po licy  enclosed herewith?"

The po licy  which you enclose obligates the insurance conçany to  
"pay on behalf of the insured a l l  sums which the insued sh a ll become 
obligated to  pay by reason of the l i a b i l i t y  imposed upon him by law" 
fo r  damages to  person or property  through the operation of school busses. 
Uniform Rider No. 101, which i s  attached to  the policy , contains, among 
other th ings, the  following provisions:

“I t  i s  agreed th a t  in  the  event of claim a ris ing  under coverage 
of bodily in ju ry  l i a b i l i t y  and property damage l i a b i l i t y  afforded 
under th is  po licy , the  company w ill  not interpose the  defense th a t 
the insured i s  engaged in  the  performance of a governmental function,
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except in  those cases where i t s  action  w ill  involve the in ­
sured in  a possible lo ss  not w ithin the p ro tec tion  of th is  
insurance."

Subsection (2) of Paragraph H  provides th a t the insurance company 
sh a ll  defend in  the name of the insured and on h is  behalf any s u i t  a lle g ­
ing in ju ry  or destruction and seeking damages which are covered by the 
po licy . Under "Special Conditions", the policy  provides th a t "no ac tion  
sha ll  l i e  against the  Company un less, as a condition precedent th e re to , 
the  insured sh a ll have fu l ly  complied w ith a ll  the  conditions hereof, nor 
u n t i l  the amount of the insured 's ob ligation  to  pay sh a ll  have been f in a l­
ly  determined e ither l?y judgment against the insured a f te r  ac tu a l t r i a l  
or by w ritten  agreement of the insured, the claim ant, and the company. . "

A rtic le  2687a, Vernon's Annotated Texas S ta tu te s , reads in  p a r t  as 
follows ;

"The tru s tees  o f any school d i s t r i c t ,  common or independent, 
making provision fo r  th e  tran sp o rta tio n  of pupils to  and from 
school, sh a ll fo r  such purpose employ or con tract with a re s ­
ponsible person or firm . . . The d rivers of a l l  school transpor­
ta t io n  vehicles sh a ll be required to  give bond fo r  such amount 
as the board of tru s te e s  of the d i s t r i c t  may p rescribe, not le s s  
than two thousand d o lla rs  ($2,000), payable to  the d i s t r i c t ,  and 
conditioned upon the fa i th fu l  and carefu l discharge of th e i r  dut­
ie s  fo r  the pro tection  of pupils under th e ir  charge and f a i th fu l  
performance of the contract w ith said  school board . . . ."

Another A rticle which should be construed in  connection w ith the 
question presented in  your l e t t e r  i s  A rtic le  2827, Vernon's Annotated 
Texas S ta tu te , which provides th a t  lo c a l funds of independent school 
d i s t r ic t s  may be expended "for the payment of insurance premiums".
We are unable to  find any o ther s ta tu te  •sdiich might be construed as 
authorizing a school board to  take out and pay fo r  such an insurance 
po licy  as is  described in  your l e t t e r .

Your f i r s t  question, there fo re , may be divided in to  two p a r ts ,  as 
follow’s , to -w it: (1) Does said  A rtic le  2827 provide e^qjress au th o rity
fo r  the  esqienditure of lo c a l school funds in  payment o f insurance prem­
iums on "the tupe of po licy  described in  your le t te r ?  (2) I f  no t, i s  
such au th o rity  implied from "the express s ta tu to ry  au th o rity  to  operate 
school busses?

In  a l e t t e r  opinion to  Ifr. W. E. James, F ir s t  A ssistant S ta te  Super­
intendent of Public In s tru c tio n , under date of September 16, 1936, th is  
department held th a t there  was nei’ther e^qjressed-aor implied au th o rity  
to  expand public school funds fo r  th is  purpose. In  another l e t t e r  opinm 
ion  by th is  department addressed to  the same person, under date o f Aug­
u s t  17, 19361 i t  was pointed out th a t  the  provision in  ’the s-tatutes re ­
quiring a bond of bus d riv ers  fo r  the  f a i th fu l  performance of th e i r  duties
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provided an adequate means fo r  compensating such school ch ild ren  fo r 
damages resu ltin g  from in ju r ie s  through the  negligent operation of such 
busses, and such means was exclusive, and th a t  i t  cannot be assumed th a t 
there  i s  an in ç lied  power to  provide against such contingencies in  a 
d if fe re n t manner. A carefu l study of the  questions presented leads us 
to  the same conclusion.

I t  i s  now w ell s e ttle d  th a t  a  school d i s t r i c t  i s  not l ia b le  fo r 
the to r ts  of i t s  agents or employees which are  committed in  the perfor­
mance of a  governmental function . The operation of a school bus fo r 
the  tran spo rta tion  of pup ils to  and from school i s ,  in  our opinion, a 
governmental function. I t  i s  apparent, th e re fo re , th a t th e  p ro tec tion  
afforded under th e  po licy  enclosed in  your l e t t e r  i s  not fo r  the d irec t 
benefit o f  the school d i s t r i c t  but insures to  the  benefit of th ree  c lasses 
of people, to  w it: (1) The d riv e r, lAose l i a b i l i t y  for damages re s u lt­
ing from h is  negligence in  the  operation of the bus is  protected by the 
po licy . (2) The school ch ild ren  who rid e  on the bus. (3) Any other 
person who may receive an in ju ry  to  h is  person or damage to  h is  property 
through negligent operation of the bus.

I t  i s  our opinion th a t  insurance p o lic ie s  fo r  which premiums are 
authorized to  be paid by A rtic le  2827 out of lo c a l  school funds are such 
po lic ies  as p ro tec t the  d i s t r i c t ,  i t s e l f ,  from pecuniary l i a b i l i t y  or 
lo ss . O rdinarily  i t  i s  the purpose of insurance po lic ies to  p ro tec t the 
insured from l i a b i l i t y  or lo ss  and not to  provide a means of conç)ensating 
the  th ird  p a rtie s  fo r  in ju r ie s  which they may receive at th e  hands of the 
insured. We cannot believe th a t  the  Legislature intended th a t the  funds 
of the school d i s t r ic t s  should be expended to  pay insurance premiums fo r  
the  p ro tec tion  of th ird  p a rtie s  against damages fo r  which the school d is­
t r i c t  i t s e l f  could not be held  l ia b le .  In our opinion the au thority  so 
to  e:Q)and public funds i s  not found in  said  A rtic le  282?, nor do we be­
lieve  i t  to  be irç>lied from th e  power to  operate school busses and em­
ploy school bus d riv ers  found in  A rtic le  2687a. Implied powers are 
founded upon reasonable necessity . Such necessity  springs from the 
fa c t  th a t the  expressed powers cannot be fully executed or enjoyed un­
le s s  supplemented by such implied powers. In  th is  case th e  d i s t r i c t  re­
ceives th e  f u l l  b en efit of the expressed s ta tu to ry  authority  to  operate 
school busses tiithout th e  necessity  of taking out th is  type of insurance.

Doubtless the L egislature  could authorize school d is t r ic ts  to  ex­
pend lo c a l school funds fo r insurance premiums to  protect i t s  school 
children against in ju ry , and i t s  employees against both l i a b i l i t y  and 
in ju ry , from the operation of i t s  school busses. We do not believe th a t 
th e  Legislature has as ye t exercised i t s  au th o rity  to  confer upon school 
d is t r ic t s  th is  au tho rity .

We are  unable to  agree w ith the  Tennessee Supreme Court in  the cases 
of 1‘Iarion County vs. C an tre ll, 6 l S.W. (2d) 477, and Rogers v s. Butler,

117



Honorable ¥ . K, McClain, Page 4 0-1418

92 S, W. (2d) 415, "wiierein the court holds th a t  under a sim ila r s ta tu te  
authorizing school d i s t r ic t s  to  require a bond of bus d riv e rs , the d is­
t r i c t  may e le c t to  take out a public l i a b i l i t y  and property damage in ­
surance po licy  in  l ie u  th e reo f. The d river of a school bus owes to  the 
children idiom he tran spo rts  the  highest degree of care consisten t with 
the p ra c tic a l operation of the bus, P h illip s  vs, Hardgrove, 296 Pac,
559; Sheffield  v s . Lovering, 180 S.E. 523. The d r iv e r 's  duty extends 
beyond the ac tu a l operation of th e  school bus to  such m atters as seeing 
th a t children a lig h tin g  from the bus do not walk in to  the  path of another 
and oncoming motor veh ic le . Robinson vs. Draper, 106 S.W. (2d) 825, 12?

;{2d.)yl8l (Comm. App.). The s ta tu to ry  bond required of bus d rivers 
doubtless covers broader l i a b i l i t i e s  and d u tie s  of the  d riv e r idian are 
covered by the  p o licy  idiich you enclose in  your l e t t e r .  On th e  other 
hand, the  po licy  doubtless covers l i a b i l i t i e s  of the  bus d riv er to  th ird  
p a r tie s  which would not be covered by the  s ta tu to ry  bond. Such a policy , 
there fo re , i s  not a proper su b s titu te  fo r  the required bond, and the school 
tru s te e s  should in  every case, require bus d rivers to  fu rn ish  adequate 
bonds.

For the  reasons s ta ted , we answer your f i r s t  question in  the  a f f i r ­
mative. I t ,  th e re fo re , becomes unnecessary to  answer your second ques­
tio n .

We enclose the  insurance policy herein .

Yours very tru ly ,

ATTORIŒY GEî'îERAl OF TEXAS

By s/V ic to r W, Bouldin 
V ictor W. Bouldin.
A ssistant

Vli/B:FG;wc

APPROVED SEP. 25, 1939 
s /  W.F. Moore 
F i r s t  A ssistant 
Attorney General

Approved Opinion Committee By s/3tVB Chairman
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THE ATTORNEY GENERAL 

CF TEXAS 

Austin 11, Texas

GROVER SELLERS 
Attorney General

Honorable C. G. Randle 
County Attorney 
E ll i s  County 
Waxabachie, Texas

Dear S ir; A ttention: Mr. F. L, Wilson
A ssistant County Attorney

Opinion No. 0-6182
Re: Use of School bus on ex tra-curricu ­

l a r  a c t iv i t ie s ,  and re la ted  questions.

Reference i s  made to  your l e t t e r  of August 28, 1^44, which is  as
follow s:

"We w ill  appreciate your opinion,

"1. Do th e  members of the school board, e ith e r  o f f ic ia l ly  or 
personally , have any l i a b i l i t y  fo r  operation of school 
buses on ex tra -cu rricu lar a c t iv i t ie s ,  such as a th le tic  
t r ip s ,  e tc .

"2. Does the  bus d r iv e r 's  s ta tu to ry  bond apply \rtien the bus
i s  being driven on missions described in  question above?

"3. Could the school board le g a lly  buy, from non-tax funds, 
l i a b i l i t y  and property damage insurance protecting the 
school board and the bus d riv ers  against i t s  l i a b i l i t y
a ris in g  from outside a c t iv i t ie s  mentioned in  Question
No. 1?"

I t  is  w ell s e t tle d  th a t a school d i s t r ic t  i s  not l ia b le  fo r  the to r ts
of i t s  agents or employees which are  committed in  the performance of a
governmental function .

School tru s te e s  are vested under our laws with broad powers in  the 
con tro l and management of schools. They are charged with the promotion 
of education w ith in  th e ir  respective d i s t r ic t s ,  and in  the absence of 
s ta tu to ry  lim ita tio n s  they are vested with large d isc re tion  in  the exer­
c ise  of th e ir  powers of adm inistration. State Line School D is tr ic t  vs.
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Harwell School D is tr ic t ,  48 S. W. (2) 6 l6 .

I t  i s  recognized generally  in  th is  S tate  th a t a th le t ic  contests, 
in te rsch o la s tic  league meetings, and o ther e x tra -cu rricu la r a c t iv i t ie s  
have become a necessary and in te g ra l p a rt of our educational system. The 
plans fo r  modem school p lan ts  have been designed with the  view of pro­
viding proper f a c i l i t i e s  fo r  the furtherance of th is  program. The use 
of a school bus in  a id  of these a c t iv i t ie s  has been deemed e sse n tia l, in  
many instances, to  equalize the opportunities of pupils who, in  the ab­
sence of such use, could not p a r tic ip a te .

I t  follows th a t  the  use of a school bus under such circumstances i s  
but the performance of a governmental function, and in  the absence of an 
abuse of d isc re tion  on the p a rt o f the tru s te e s , they are not le g a lly  
personally  l ia b le  fo r  the  operation of th e  bus.

The bond executed by the  school bus d riv er in  accordance w ith the  
provisions of A rtic le  2687a, V.A.C.S, i s  made fo r  the benefit o f the child­
ren to  be transported , Robinson v . Draper, 133 Tex. 280, 12? S.W, (2) 181. 
The s ta tu to ry  bond of the  bus d riv e r would apply when the  bus i s  being 
driven on such mission provided th e  d r iv e r 's  contract with the school board, 
and on idiich the  bond i s  based, ob liga tes him to  drive the bus on these occ­
asions .

In  response to  your th ird  question, th is  i s  to  advise th a t th is  de­
partment has held in  Opinion îîb, 0-1418 th a t  public funds could not be 
used to  pay premiums on insurance p o lic ie s  covering school busses fo r  the 
p ro tec tion  of th ird  p a rtie s  against damages fo r  idiich the  school d i s t r i c t  
i t s e l f  could not be held l ia b le .  We concur in  such holding, and are of 
the opinion th a t th is  includes any public fund, whether i t  be ta x  or non­
tax .

We t ru s t  th a t th is  gives you th e  information desired .

Yours very t ru ly  

ATTORNEY GEIŒRAL OF TEXAS

By: s/Jack W, Rowland 
Jack W, Rowland 
A ssistan t

JWR;BT:wc

APPROVED OCT. 13, 1944 
s/Grover S ellers 
ATTORNEY GENERAL OF TEXAS

Approved Opinion Committee Eÿ s/H,T, Chairman
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THE ATTORHEI GEl'ERAL 

OF TEXAS 

Austin 11, Texas 

^ r i l  14, 1939

GERALD C. MANN 
Attorney General

Honorable T. M. Trimble
F ir s t  A ssistant S ta te  Superintendent
Austin, Texas

Dear îlr, Trimble:

Opinion No. 0-443
Re: Tort L ia b ility  of Independent

School D is tr ic t

This Department i s  in  rece ip t of your l e t t e r  of March 22, 1939» in  
■which you request an opinion upon the  questions submitted by H. W. S t i l -  
•well. Superintendent of Texarkana Public Schools, idiich i s  attached to  
your request.

l»Ir. S ti lw e ll 's  l e t t e r  i s  as follows:

"Our School Board d esires  you to  secure an opinion from the 
Attorney General as to  i t s  l i a b i l i t y  in  the following cases.
The question has a risen  as to  xdie'fcher we should carry  insurance 
or not.

"1. A number of teachers own th e ir  cars and come to  and from 
school in  th e i r  c a rs . I t  has been represented to  the Board 
th a t i f  any teacher coming to  or from school in  h is  own car 
should be involved in  an accident, the  Board might be held 
both fo r casualty  and property damage. Does the  Board have 
any re sp o n s ib ility  in  th is  premise?

“2. Two rep a ir  men employed by the Board drive ca rs . One of 
them drives a small truck  -which he owns him self. The other 
pu lls  a t r a i l e r ;  the  Board owns th e  t r a i l e r ,  but the car be­
longs to  one of the  rep a ir  men. I t  has been represented to 
the Board th a t  i t  might have certa in  l i a b i l i t i e s  in  case any 
of th is  equipment should figu re  in  an accident. I s  there  
ai%r l i a b i l i t y  of th e  Board in  th is  connection?

"3 . I t  has been represented to  the Board th a t students or the
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public in  passing by the  school building, across the school 
grounds, up and down s ta i r s  a t  the  school, or in  walking in  
the h a lls  might have an accident and the Board be held l i a ­
b le . I s  there  any l i a b i l i t y  to  the Board in  th is  case?

"4. The Board owns as one of i t s  buildings an auditorium, 
and public school programs are  given in  th is  auditorium.
Great numbers of people a ttend . T raffic i s  heavy sometimes 
around the  build ings. I t  has been held th a t the  Board might 
be lia b le  i f  a iy  one were attending a school program and sh** 
ould be in jured  in  an automobile accident, or should be in ­
jured in  any kind of an accident a t  the auditorium. Is  there 
any l i a b i l i t y  in  th is  premise?

”5* The Board sometimes ren ts the auditorium fo r  a fee to  
certa in  in te re s ts  desiring  to  present a program. These in ­
te re s ts  charge entrance fees of various amounts. I t  has 
been represented to  the Board th a t i f  any accident should 
occur to  any attending these meetings fo r  which th e i r  spon­
sors had rented the auditorium from the Board, the  Board 
might be held l ia b le .  Is  there  any l ia b i l i ty  in  th is  in ­
stance? "

This Department ruled in  a l e t t e r  opinion, dated October 28, 1931, 
Volume 327» page 666, th a t  a school d i s t r ic t  i s  not l ia b le  fo r  in ju r ie s  
suffered a student while engaged upon h is duties in  the manual t r a in ­
ing department of the school, and th a t  the Board was without au tho rity  
to  compensate h is  paren ts. I t  was also  ruled in  a l e t t e r  opinion, dated 
November 17, 1937» Volume 379» page 9» th a t a school d i s t r i c t  i s  not l i a ­
ble  fo r  in ju r ie s  to  a student while being transported to  school in  a 
school bus.

In  McVey v . City of Houston (T. C. A, 1925) 273 S. W. 3I 3 , the  Court 
in  denying l i a b i l i t y  of both the c i ty  and the school d i s t r i c t  to  a student 
who was in jured when an archway f e l l  upon him sta ted ;

"Such duty (to  maintain schools) i s ,  nevertheless, public 
, and governmental, and such corporation cannot be held l i a ­

ble fo r  negligence of i t s  employees in  performing sucu duty.
I t  i s  la id  down as a general ru le  in  19R. C. L. Section 402, 
p. 1124, applying the  doctrine above mentioned, such corpora­
tions are not l ia b le  fo r  personal in ju ries  to  pupils resu lting  
from the defective condition of the school bu ild in gs, or from 
the negligence of the person in  charge thereo f. In the  sec­
tio n  c ited  i t  i s  said th a t  -  -  -  .

"In such a case, i t  can make no difference th a t  the  duty of 
maintaining the public school, in  connection w ith which the 
in ju ry  occurred, was v o lu n ta rily  assumed under permissive
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s ta tu te  ra th e r  than imposed by a command of the L egislatu re ."

The case of Braun v. Trustees of V ictoria  Independent School D ist­
r i c t ,  (T. C. A. 1938) 114 S. W. (2d) 9^7, w rit of e rro r refused, should 
be p a rtic u la rly  considered in  th is  connection. In  th a t  case the  Board 
of Trustees of the  Independent D is tr ic t  was sued for negligent in ju ry  
to  a school ch ild  who f e l l  from a b u ttre ss  of the school building in to  
a fresh ly  pruned tre e  having s t i f f  and unyielding branches and was there­
by in ju red . The Court held th a t there  was no l i a b i l i ty  on the p a rt of
the Board of Trustees and in  the course of the opinion s ta ted :

"The f i r s t  question here presented is  whether or not the 
board of tru s tees  of an independent school d i s t r ic t  can be 
sued a t  a l l  when the cause sounds in  t o r t .  There can be no 
question but th a t an independent school d i s t r ic t  i s  an agency 
of the  S ta te , and, -vdiile exercising governmental functions, i s  
not answerable fo r  i t s  negligence in  a  su it sounding in  t o r t .
(Citing cases). However, i f  such a d i s t r i c t  may properly exer­
c ise  p rop rie tary  a c ts , and ^diile exercising such proprietary  
ac ts  i s  g u ilty  of a to r t ,  the  d i s t r i c t  may be required to  ans­
wer in  damages fo r  such to r t .  (Citing cases establishing the
l i a b i l i t y  of c i t ie s  fo r  to r ts  committed while engaged in  non­
governmental a c t iv i t ie s ) .

"The conducting of public schools i s  in  our opinion the exercise 
of a  governmental power. Public schools are conducted fo r  the 
b en efit of the e n tire  s ta te  by a governmental agency and i t  
m atters not whether such schools are conducted by the t r u s t ­
ees of a common school d i s t r i c t  or tru s tee s  of an independent 
d i s t r i c t .  I t  i s  not a function undertaken fo r the p rivate  
advantage and benefit of the lo c a li ty  and i t s  inhab itan ts,*  * .

"lihen employees of the  V ic to ria  Independent School D is tr ic t 
p lanted the ligustrum  tre e  near and under the bu ttress on 
the  l e f t  side of the fro n t steps of the M itchell school build­
ing, and T-ihen they pruned and trimmed the tr e e , they were en­
gaged in  a governmental function and had not turned aside from 
the main purpose of such school and become engaged in ja  proprie­
ta ry  function of lo ca l in te re s t  only. I f  we have schools, we 
must have school buildings and school grounds and i t  i s  nothing 
but n a tu ra l th a t those conducting schools would l ik e  to  beau tify  
the school grounds by p lanting  tree s  and shrubs, and we are un­
w illing  to  hold th a t  when they  do so they have abandoned th e ir  
main purpose of furthering  education in  the s ta te .

"***If a school d i s t r i c t  might be sued fo r  every in ju ry  suffered 
by every child  resu ltin g  from the negligence of i t s  employees, 
a l l  availab le  funds might be consumed in  paying damages and none 
be l e f t  with ■vdiich to  conduct the schools.
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Il ***There i s  qu ite  a d is tin c tio n  between a school d i s t r i c t  
and a c ity  or town. C itie s  and towns exercise a dual func­
tio n , to -w it, governmental and proprie tary , while a school 
d i s t r ic t  i s  purely  a governmental agency and exercises only 
such powers as are delegated to  i t  by the s ta te .  I t  per­
forms no p rop rie ta ry  functions lAich are  separate and inde­
pendent of i t s  governmental powers. In  th is  respect i t  is  
more read ily  comparable to  a county, which i s  not held  ans­
werable fo r  i t s  negligence in  an action  founded in  to rt.***"

We also c a l l  your a tte n tio n  to  24 R. 0. L. p%e 604, Section 60, 
which discusses the  l i a b i l i t y  of school d is t r ic t s  fo r  actions founded 
in  to r t  and to  the specia l a c t creating  the Texarkana Independent Sch­
ool D is tr ic t ,  Acts 26th. L eg islatu re , 3rd» G. S. Special Laws, ch. 31» 
P. 83, section  23, provides in  p a rt as follows;

"Said independent school d i s t r i c t  sh a ll  not be l ia b le  fo r 
damages of any kind to  any person or persons injured or 
k ille d  on the property or premises controlled  by said  board, 
or under the ju r isd ic tio n  thereo f."

I t  has not come to  our a tten tio n  th a t th is  provision in  the ac t 
creating the  Texaekans D is tr ic t  has ever been repealed or amended.

I t  i s  the opinion of th is  Department th a t  th e  Texarkans Independent 
School D is tr ic t  and i t s  Board of Trustees would not be l ia b le  in  damages 
in  each of the instances presented in  the above l e t t e r .

Yours very tru ly ,

ATTORNEY GENERAL OF TEXAS

By s/C ecil C. Cammack 
Cecil C. Cammack 
A ssistant

CCC:LM:LK

APPROVED

s /  Gerald C. l'îann 

ATTORNEY GENERAL OF TE:(AS
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LIST OF JURY

Ai-IDERSON, WXLLLAi-I L................................GENERAL COUNCILOR OF CORPORATION
COMMISSION ATTORNEY

BRETT, JOHN A. . . .  ........................ JUDGE, COURT OF CRIMINAL APPEALS

FREEMAN, HAROLD.......................................CHAIRMAN OF CORPORATION COMMISSION
OF OKLAHOMA

HUEY, BEN....................................................PRACTICING ATTORNEY

NIX, KIRKSEY............................................ PRESIDING JUDGE, COURT OF CRIMINAL
APPEALS

PURCER, EDWARD E........................................ PRACTICING ATTORNEY FOR MOORE PUB­
LIC SCHOOLS
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