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PREFACE

T h i s  s t u d y  i s  a n  a n a l y s i s  o f  t h e  method and  c o n t e n t  

o f  w h a t  a p p e a r s  t o  be one o f  t h e  more c r i t i c a l  b o d i e s  o f  

s o c i o - p o l i t i c a l  t h o u g h t  I n  A m e r ic a :  t h e  c o r p o r a t e  p h i l o s o p h y  

o f  E l i j a h  J o r d a n .  I t  was beg u n  d u r i n g  a  p e r i o d  when many Im

p o r t a n t  c i t i z e n s  were  en g a g e d  I n  a  s e a r c h  f o r  " n a t i o n a l  p u r 

p o s e , "  an d  a n  a t t e m p t  was made t o  r e l a t e  I t  t o  t h a t  q u e s t  t o  

e m p h a s iz e  t h e  t i m e l i n e s s  a s  w e l l  a s  t h e  p r a c t i c a l  n a t u r e  of  

t h e  p h i l o s o p h y .  To t h o s e  who q u e s t i o n  t h e  e p l s t e m o l o g l c a l  

o r  o n t o l o g i c a l  s t a t u s  o f  p u r p o s e .  I t  can  be a n s w e r e d  t h a t  I t  

a u t o m a t i c a l l y  becomes " r e a l "  an d  v i t a l  when t h e  q u e s t i o n  I s  

a s k e d  by  p e r s o n s  w i t h  p o l i t i c a l  a u t h o r i t y  an d  r e s p o n s i b i l i t y  

- - e s p e c i a l l y  t h o s e  I n  t h e  m a jo r  d e c i s i o n - m a k i n g  p o s i t i o n s .  

P r o f e s s o r  J o r d a n ' s  p h i l o s o p h y ,  we f e e l ,  d e m o n s t r a t e s  t h e  

g r e a t  I m p o r t a n c e  and  c o m p l e x i t y  o f  t h e  p r o b le m  o f  p u r p o s e ,  

an d  s t a n d s  a s  a  c r i t i q u e  o f  t h e  s h a l l o w  I n a d e q u a c y  o f  much 

o f  t h e  t h o u g h t  g i v e n  t o  I t  by t h o s e  who w ere  p a r t i c i p a t i n g  

p u b l i c l y  I n  t h e  q u e s t .

P r o f e s s o r  J o r d a n  was b o r n  I n  I n d i a n a  I n  I 8 7 5 . H i s  

l i f e  s p a n n e d  t h e  p e r i o d  c h a r a c t e r i z e d  by t h e  t r i u m p h  o f  w ha t  

he t e rm e d  " b u s i n e s s  dem ocracy"  I n  t h e  U n i t e d  S t a t e s .
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A f t e r  a t t e n d i n g  Oakland  C i t y  C o l l e g e  i n  I n d i a n a  f o r  

t h r e e  y e a r s .  P r o f e s s o r  J o r d a n  was a r u r a l  s c h o o l  t e a c h e r  f o r  

e l e v e n  y e a r s  b e f o r e  c o m p l e t i n g  h i s  u n d e r g r a d u a t e  e d u c a t i o n  

a t  I n d i a n a  U n i v e r s i t y .  He t o o k  h i s  M a s t e r  o f  A r t s  d e g r e e  a t  

C o r n e l l  U n i v e r s i t y  i n  1 9 0 8 , a t  t h e  a g e  o f  33^ and  h i s  d o c 

t o r a t e  i n  p h i l o s o p h y  a t  t h e  U n i v e r s i t y  o f  Ch icago  i n  I 9 I I .

He t a u g h t  a t  C o r n e l l  f o r  two y e a r s  b e f o r e  a c c e p t i n g  

t h e  c h a i r  o f  p h i l o s o p h y  a t  B u t l e r  U n i v e r s i t y ,  i n  I n d i a n a p o 

l i s ,  I n d i a n a .  E x c e p t  f o r  o c c a s i o n a l  summers s p e n t  t e a c h i n g  

a t  t h e  U n i v e r s i t y  o f  C h ica g o ,  he r e m a in e d  a t  B u t l e r  f o r  3 I  

y e a r s .  He was i n v i t e d  a number o f  t i m e s  t o  r e g u l a r  p o s t s  i n  

t h e  l a r g e r  g r a d u a t e  s c h o o l s ,  b u t  ch o se  t o  r e m a i n  a t  B u t l e r .

P r o f e s s o r  J o r d a n ' s  p h i l o s o p h y  a p p e a r e d  i n  a  lo n g  

l i s t  o f  books  and  a r t i c l e s ,  p u b l i s h e d  d u r i n g  t h e  p e r i o d  

1 9 1 1 - 1 9 5 2 . H is  l a s t  w ork .  M e t a p h y s i c s , 1 was u n f i n i s h e d  a t  

t h e  t im e  o f  h i s  d e a t h ,  i n  1 9 5 3 , and  was p u b l i s h e d  p o s th u m 

o u s l y  u n d e r  t h e  e d i t o r s h i p  o f  a  f o r m e r  s t u d e n t .  A l i s t  o f  

t h e  b o o k s ,  and  many o f  t h e  a r t i c l e s ,  may be fo u n d  i n  t h e

b i b l i o g r a p h y  a t  t h e  end o f  t h i s  s t u d y .

As a  p o l i t i c a l  s c i e n t i s t ,  we were c o n c e r n e d  p r i m a r i 

l y  w i t h  t h e  s o c i a l  p h i l o s o p h y  o f  P r o f e s s o r  J o r d a n ,  and  no e f 

f o r t  i s  made t o  c o n s i d e r  o t h e r  p h a s e s  o f  h i s  s y s t e m - - a e s t h e t -

^ E l i j a h  J o r d a n ,  M e t a p h y s i c s , ed .  by  Max H. F i s c h  
( E v a n s t o n ;  P r i n c i p i a  P r e s s  o f  I l l i n o i s ,  1 9 5 6 ) .
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l e s ,  m e t a p h y s i c s ,  e t c . - - e x c e p t  a s  t h e s e  a r e  bound a t  p o i n t s  

t o  b e a r  u p o n  h i s  " p o l i t i c s . "  T h i s  a p p r o a c h  was s i m p l i f i e d  

by  t h e  f a c t  t h a t  P r o f e s s o r  J o r d a n ' s  p h i l o s o p h y  3 ^  a  s o c i a l  

p h i l o s o p h y ,  h a r k i n g  b a c k  t o  t h e  t r a d i t i o n  o f  P l a t o  an d  A r i s 

t o t l e .  H is  c o n c e r n ,  e v e n  I n  h i s  m e t a p h y s i c s .  I s  a l w a y s  s o 

c i a l  r e a l i t y  and  t h e  r e l a t i o n  o f  t h a t  r e a l i t y  t o  t h e  cosmos 

w h ic h  I s  I t s  e n v i r o n m e n t .  I n d e e d ,  t h e  o t h e r  p a r t s  o f  h i s  

s y s t e m  a r e  I n  l a r g e  d e g r e e  l o g i c a l  I m p l i c a t e s  o f  h i s  s o c i a l  

t h e  o r y .

Not  o n l y  I s  t h e  p h i l o s o p h y  a  s o c i a l  p h i l o s o p h y ;  a t  

e v e r y  p o i n t  I t  I s  o r i e n t e d  d i r e c t l y  t o  t h e  p o l i t i c a l  p r o c e s s  

a s  t h e  fo rm  o f  t h e  s o c i a l  r e l a t i o n .  F o r  P r o f e s s o r  J o r d a n ,  

a s  p r o b a b l y  f o r  no o t h e r  p h i l o s o p h e r  s i n c e  A r i s t o t l e ,  p o l i 

t i c s  I s  t h e  " m a s t e r  s c i e n c e . "  F o r  t h i s .  I f  f o r  no o t h e r  

r e a s o n ,  h i s  p h i l o s o p h y  would  seem t o  m e r i t  c o n s i d e r a t i o n  by 

p o l i t i c a l  s c i e n t i s t s .

A m a j o r  p r o b le m ,  e n c o u n t e r e d  a t  t h e  o u t s e t ,  was t h e  

q u e s t i o n  o f  t h e  p r o p e r  t r e a t m e n t  o f  P r o f e s s o r  J o r d a n ' s  r a t h 

e r  d i f f i c u l t  p r o s e .  H is  a t t i t u d e  t o w a rd  l a n g u a g e ,  a f a c t o r  

w h ic h  p r o b a b l y  c o n t r i b u t e s  t o  I t s  d i f f i c u l t y ,  I s  p e r h a p s  t h e  

w e a k e s t  p o i n t  o f  h i s  e n t i r e  p h i l o s o p h y .  Even t h o u g h  I t  may 

be g r a n t e d ,  a s  he m a i n t a i n e d ,  t h a t  t h e  p r i m a r y  f u n c t i o n  o f  

l a n g u a g e  I s  " t o  c o n s t i t u t e  a n  o b j e c t , "2  and  t h a t  comraunlca-

2 J o r d a n ,  M e t a p h y s i c s , o p . c l t . , p .  116 .  He l o o k e d  
up o n  words  a s  " s t o r e s  o f  m e a n in g ,  a f t e r  t h e  m anner  o f  O r te g a
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t i o n  i s  a  s e c o n d a r y  f u n c t i o n ,  he s t a n d s  i n d i c t e d  by  h i s  own 

a t t a c k  upo n  s u b j e c t i v i t y  t o  t h e  e x t e n t  t h a t  t h e  o b j e c t  t h e r e 

by c r e a t e d  i s  i n t e l l i g i b l e  o n l y  t o  t h e  c r e a t i n g  i n t e l l i g e n c e .

We w ere  f o r c e d ,  t h e r e f o r e ,  t o  d e c i d e  w h e t h e r  t o  a t 

t e m p t  a  " t r a n s l a t i o n "  o r  t o  r e m a i n  f a i t h f u l  t o  t h e  l a n g u a g e  

o f  t h e  a u t h o r .  E i t h e r  c o u r s e  was f r a u g h t  w i t h  p e r i l .  F o r  

t r a n s l a t i o n ,  t h e r e  was t h e  d a n g e r  o f  m i s r e p r e s e n t a t i o n ,  o f 

t e n  a c c e n t u a t e d ,  t h e  more " f r e e "  t h e  " t r a n s l a t i o n . "  I h i s  a p 

p r o a c h ,  f u r t h e r m o r e ,  would  ha^'e r e q u i r e d  more e x t e n s i v e  q u o 

t a t i o n  f o r  s u b s t a n t i a t i o n  and  i l l u s t r a t i o n ,  and  would  h ave  

r a i s e d  t h e  same q u e s t i o n  a s  r e m a i n i n g  t o o  c l o s e  t o  t h e  l a n 

guage  o f  P r o f e s s o r  J o r d a n :  Why t h i s  s tu d y ?

We h ave  a t t e m p t e d  t h e r e f o r e  t o  t a k e  t h e  m i d d l e  

g r o u n d ,  r e c o g n i z i n g  t h a t  s u c h  c h o i c e s  u s u a l l y  f a i l  on t h e i r  

own m e r i t s  w h i l e  f a i l i n g  t o  overcome c o m p l e t e l y  t h e  o b j e c 

t i o n s  t o  e i t h e r  e x t r e m e .  As a g a i n s t  t h e  c h a r g e  t h a t  we h av e  

b e e n  t o o  f r e e  i n  o u r  i n t e r p r e t a t i o n ,  o r  t h a t  we h av e  r e m a i n e d  

t o o  c l o s e  t o  t h e  o r i g i n a l ,  we can  o n l y  hope  t h a t  t h e  t o t a l  

r e s u l t  w i l l  j u s t i f y  our  c h o i c e .  We h ave  t r i e d  t o  u s e  o n l y  

s h o r t  q u o t a t i o n s  t o  a v o i d  much o f  P r o f e s s o r  J o r d a n ' s  t e n d e n 

c i e s  t o  r e p e t i t i o n  and  w a n d e r i n g  f ro m  t h e  p o i n t  d u r i n g  t h e  

c o u r s e  o f  a r g u m e n t ,  w h i l e  y e t  r e t a i n i n g ,  t o  p r o v i d e  r e l i e f  

f rom  o u r  own d r a b  p r o s e ,  some o f  t h e  b e a u t i f u l  d i c t i o n  o f

and  C a s s i r e r  i n  p h i l o s o p h y  and S a p i r  and  Whorf i n  s e m a n t i c s ,  
They a r e  o b j e c t s  w i t h i n  o n e ' s  c u l t u r e .
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w h ic h  he  was c a p a b l e .  I f  t h e  r e s u l t  s t i l l  i s  d i f f i c u l t  t o  

com prehend ,  f o r  r e a s o n s  a s i d e  f ro m  o u r  own i n a d e q u a c y ,  we 

w i l l  p l e a d  o n l y  a s  P r o f e s s o r  J o r d a n  h i m s e l f  m a i n t a i n e d ,  t h a t  

" t h e  f u n d a m e n t a l  i s s u e s  o f  p o l i t i c s  and  o f  p o l i t i c a l  and  l e g a l  

t h e o r y  a r e  n o t  s i m p l e  and  t h a t  t h e  p h i l o s o p h i c a l  m e th o d ,  w h ich  

a l o n e  i s  c o m p e t e n t  t o  d e a l  w i t h  them, can  h a r d l y  be e x p r e s s e d  

i n  t h e  p l e a s i n g  r h e t o r i c  o f  t h e  ' s o c i a l '  t h e o r i s t  a n d  t h e  s o 

p h i s t i c  p h i l o s o p h e r 3

We h a v e  a t t e m p t e d  t o  d e f i n e  t h e  m a j o r  t e r m s  a s  c l e a r 

l y  a s  p o s s i b l e ,  s i n c e  many a r e  u s e d  i n  a  d i f f e r e n t  a l b e i t  

u s u a l l y  more e x a c t  m an n e r  t i i an  i n  o r d i n a r y  s p e e c h .  We have  

t r i e d ,  a l s o ,  t o  l i m i t  o u r s e l v e s  t o  t h e  f u n d a m e n t a l s  o f  t h e  

s y s t e m ,  o m i t t i n g  th e  l o n g ,  t e d i o u s  and  r e p e t i t i o u s  a r g u m e n t s  

t h r o u g h  w h ic h  P r o f e s s o r  J o r d a n  d e v e l o p s  h i s  p o i n t s .  When 

t h i s  t h r e a t e n e d  t o  c a u s e  s t a t e m e n t s  w e l l - r e a s o n e d  i n  t h e  

o r i g i n a l  t o  t a k e  on t h e  a p p e a r a n c e  o f  dogma, we have  t r i e d  

t o  s u g g e s t  t h e  o u t l i n e  o f  t h e  s u p p o r t i n g  a r g u m e n t s ,  w h ic h ,  

i n  t u r n ,  h a s  r e q u i r e d  some r e p e t i t i o n  i n  o u r  own a n a l y s i s .

A n o t h e r  p r o b le m  was t h e  mode o f  p r e s e n t a t i o n ,  w h e r e 

i n  we w e re  t o r n  b e tw e e n  o u r  c u s to m a r y  c r i t i c a l  b e n t  a n d  o u r  

e g o - i n v o l v e m e n t  i n  t h e  t h e o r y .  The l a t t e r  won q u i t e  e a r l y  

i n  t h e  game, so  we d o  n o t  c a l l  t h i s  a  c r i t i c a l  a n a l y s i s  o f  

P r o f e s s o r  J o r d a n ' s  p h i l o s o p h y .  We r a t i o n a l i z e  t h i s  d e c i s i o n

^ E l i j a h  J o r d a n ,  " P r e f a c e , "  T h eo ry  o f  L e g i s l a t i o n , 2d 
e d .  ( C h i c a g o :  U n i v e r s i t y  o f  C h icago  P r e s s ,  1 9 5 2 ) ,  p .  J.
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I n  f a v o r  o f  s t r a i g h t - f o r w a r d  e x p o s i t i o n  on s e v e r a l  g r o u n d s :

(1 )  Our p r i m a r y  o b j e c t i v e  i s  t o  make a v a i l a b l e  an  

a p p r o a c h  t o  p o l i t i c a l  r e a l i t y  o f  w h ich  p o l i t i c a l  s c i e n t i s t s  

h i t h e r t o  have  n o t  b e e n  s u f f i c i e n t l y  a w a r e ;  b a s i c  c r i t i c i s m  

c an  w e l l  be l e f t  t o  o t h e r s  whose d i s a g r e e m e n t  w i t h  t h e  a p 

p r o a c h  i s  more f u n d a m e n t a l  t h a n  o u r  own.

(2 ) W i t h i n  t h e  f ram ew o rk  o f  t h i s  a p p r o a c h ,  s u c h  

c r i t i c i s m  a s  would  h a v e  b e e n  n e ed e d  i s  a l i e n  t o  t h e  b r o a d  

o u t l i n e  t o  w h ic h  we hav e  t r i e d  t o  l i m i t  o u r s e l v e s .

(3 ) I n  some c a s e s  w here  c r i t i c i s m  seems i n d i c a t e d ,  

i t  i s  l i k e l y  t h a t  t h e  r e a s o n  t h e r e f o r  l i e s  i n  t h e  f a c t  t h a t  

P r o f e s s o r  J o r d a n ' s  w r i t i n g s  were  s p r e a d  o v e r  a f o r t y - y e a r  

p e r i o d .  Where we c o u ld  r e c o n c i l e  d i v e r g e n c e s  f o r  o u r s e l v e s ,  

i t  seemed u s e l e s s  t o  c l u t t e r  t h e s e  p a g e s  w i t h  t h e i r  demon

s t r a t i o n ,  a n d  would  h av e  b e c l o u d e d  t h e  r e m a r k a b l e  c o n s i s t e n c y  

o f  t h e  t h e o r y  i n  view o f  t h e  l o n g  p e r i o d  o f  t im e  o v e r  w h ich  

i t  was a c h i e v i n g  e x p r e s s i o n .

(4 )  B ec a u se  o f  t h e  t im e  f a c t o r ,  some o f  h i s  i l l u s 

t r a t i v e  m a t e r i a l  may seem somewhat  d a t e d ,  b u t  t h i s  h a r d l y  

c a l l s  f o r  e x t e n s i v e  t r e a t m e n t  i n  a  s t u d y  s u c h  a s  t h i s .  I n  

B u s i n e s s  Be Damned, ^ f o r  e x a m p le ,  many o f  h i s  r e m a r k s  may 

seem t o  h a v e  b e e n  more t i m e l y  i n  1929 t h a n  i n  1 9 5 2 , when i t  

was p u b l i s h e d .  The w ork  a c t u a l l y  was w r i t t e n ,  h o w ev er ,  i n  

t h e  l a t e  1 9 2 0 ' s ,  and  p u b l i s h e d  w i t h o u t  r e v i s i o n  a s  a  r e s p o n s e

^ E l i j a h  J o r d a n ,  B u s i n e s s  Be Damned (New York:  H enry  
Schuman, 1 9 5 2 ) .
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t o  a  c r i t i c . 5 We, f u r t h e r m o r e ,  m u s t  c o n f e s s  some l i n g e r i n g  

r e s e r v a t i o n s  a s  t o  t h e  r e a l i t y  o f  t h e  " r e f o r m s "  o f  b u s i n e s s  

d u r i n g  th e  p e r i o d  o f  i t s  i n c r e a s e d  r e s p e c t a b i l i t y .

( 5 ) W hile  t h e  s i m p l e  e x p o s i t i o n  o f  P r o f e s s o r  J o r 

d a n '  s p h i l o s o p h y ,  a s  c o n t a i n e d  h e r e i n ,  may be open  t o  t h e  

c h a r g e  o f  t e d i u m - - f r o m  o u r  l a n g u a g e  p l u s  t h a t  o f  P r o f e s s o r  

J o r d a n - - i t  i s  a s  n o t h i n g  compared  t o  t h e  c o m p l i c a t i o n  o f  

t h i s  t e d iu m  w i t h  t h e  am ount  o f  d e t a i l  n e c e s s a r y  t o  a  f a i r  

c r i t i q u e .

(6 )  L a s t l y ,  a  s im p l e  e x p o s i t o r y  t r e a t m e n t  seemed 

more a p p r o p r i a t e  i n  v iew o f  t h e  f a c t  t h a t  P r o f e s s o r  J o r d a n ' s  

work  i s  so  l i t t l e  known among p o l i t i c a l  s c i e n t i s t s ,  a n d ,  

s e e m i n g l y ,  l e s s  u n d e r s t o o d . ^  C r i t i c i s m  more p r o p e r l y  s h o u l d  

come a f t e r  t h e  body o f  t h o u g h t  h a s  become b e t t e r  known among 

th e  members o f  t h e  p r o f e s s i o n .

B ecause  o f  t h e s e  f a c t o r s ,  we hav e  l i m i t e d  o u r s e l v e s  

t o  c r i t i c a l  and e x p l a n a t o r y  n o t e s ,  u s u a l l y  p r e s e n t e d  a s  f o o t 

n o t e s  r a t h e r  t h a n  i n c o r p o r a t e d  i n t o  t h e  t e x t .

I n  c o n c l u s i o n ,  we hav e  a t t e m p t e d  t o  r e p r e s e n t  f a i t h 

f u l l y  P r o f e s s o r  J o r d a n ' s  p h i l o s o p h y .  F o r  a n y  " im p ro v e m e n t s "  

t h a t  may have  been  made d u r i n g  t h e  c o u r s e  o f  i n t e r p r e t a t i o n ,

^W arner  Wick, " B u s i n e s s  Be Damned : Book R ev iew ,"  E t h 
i c s , L X I I I  ( 1 9 5 3 ) .  p.  l ? 5 l

^ O f . Glendon S c h u b e r t ,  The P u b l i c  I n t e r e s t  ( G le n c o e ,
1 1 1 . :  The F r e e  P r e s s ,  I 96O),  p .  84n .
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we a c c e p t  f u l l  l i a b i l i t y  o r  g i v e  f u l l  c r e d i t ,  d e p e n d i n g  u p o n  

t h e  n a t u r e  o f  t h e  " im p r o v e m e n t . "

I t  f o l l o w s  t h e n  t h a t  t h e  i d e a s  c o n t a i n e d  h e r e i n ,  i f  

we h a v e  b e e n  s u c c e s s f u l ,  a r e  t h o s e  o f  P r o f e s s o r  J o r d a n .  Our 

t a s k  h a s  b e e n  p r i m a r i l y  t h e  e x p o s i t i o n ,  i n t e r p r e t a t i o n ,  i l 

l u s t r a t i o n  and  e x p a n s i o n  o f  t h e s e  i d e a s .  W h a te v e r  d e g r e e  o f  

s u c c e s s  we h a v e  e n j o y e d  i s  due  i n  l a r g e  m e a s u re  t o  t h e  u n 

t i r i n g  e f f o r t s  o f  P r o f e s s o r  John P a u l  Duncan ,  t h e  d i r e c t o r  o f  

t h i s  d i s s e r t a t i o n ,  who h a s  a l l o w e d  u n l i m i t e d  a c c e s s  t o  h i s  

e x t e n s i v e  n o t e s  and  m a t e r i a l s  on P r o f e s s o r  J o r d a n ,  an d  who 

h a s  g i v e n  u n s t i n t i n g l y  o f  h i s  t im e  t o  t h e  d i s c u s s i o n  an d  

c l a r i f i c a t i o n  o f  c o n t r o v e r s i a l  p o i n t s .  Such l i t e r a r y  m e r i t  

a s  t h e  f i n i s h e d  p r o d u c t  may p o s s e s s  may be c r e d i t e d  t o  h i s  

c a r e f u l  s u p e r v i s i o n  t l i r o u g h  s e v e r a l  r e v i s i o n s .

Our a p p r e c i a t i o n  e x t e n d s  a l s o  t o  P r o f e s s o r s  John  H. 

Le ek ,  J o s e p h  C. P r a y ,  Rufus  G. H a l l ,  an d  C a r l t o n  W. B e r e n d a  

f o r  t h e i r  f r i e n d l y  c o o p e r a t i o n  an d  h e l p f u l  c r i t i c i s m .

F o r  w h a t e v e r  a b i l i t y  we h a v e  b r o u g h t  t o  ou r  t a s k ,  

c r e d i t  may be g i v e n  t o  t h e s e  an d  o t h e r  members o f  t h e  d e p a r t 

m e n t s  o f  g o v e rn m e n t  an d  p h i l o s o p h y ;  t o  P r o f e s s o r  M u z a fe r  

S h e r i f ,  who h a s  i n f l u e n c e d  o u r  t h i n k i n g  p e r h a p s  more t h a n  he 

would  c a r e  t o  a d m i t ;  an d  t o  P r o f e s s o r s  C o r b i t t  B. R u s h in g  

an d  G r e g o ry  D. P r i t c h a r d  o f  Oklahoma B a p t i s t  U n i v e r s i t y ,  who 

d e t e r m i n e d  y e a r s  a g o  t h a t  t h i s  d i s s e r t a t i o n  would  be w r i t t e n

i n  t h e  f i e l d  o f  p o l i t i c a l  p h i l o s o p h y .
X
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CHAPTER I

INTRODUCTION: CONTEMPORARY SETTING FOR A 

PHILISOPHY OP PURPOSE

I n  t h e  l a t t e r  p a r t  o f  t h e  d e c a d e  o f  t h e  1 9 5 0 ' s ,  p o 

l i t i c a l  p h i l o s o p h y  c a u g h t  u p  w i t h  A m er ican  h i s t o r y .  By t h i s  

i t  i s  m ean t  t h a t  h i s t o r i c  p h i l o s o p h i c  c o n c e r n s  b e c a m e - - t e m -  

p o r a r i l y ,  a t  l e a s t - - p r a c t i c a l  c o n c e r n s  i n  t h e  r e a l m  o f  p o l i 

t i c s ,  e n g a g i n g  t h e  a t t e n t i o n  o f  a  number o f  i m p o r t a n t  c i t i 

z e n s  and  p u b l i c  o f f i c i a l s .

W ith  r e f e r e n c e  t o  w h a t  Lord  R u s s e l l  h a s  c a l l e d  t h e  

’‘w o r l d  o f  b e i n g ” and  t h e  " w o r l d  o f  e x i s t e n c e , "  ^ o r  w h a t  a r e  

more commonly r e f e r r e d  t o  a s  t h e  r e a l m s  o f  v a l u e  and  f a c t ,  

one c h r o n i c l e r  o f  w e s t e r n  t h o u g h t  h a s  c o n c l u d e d  t h a t  " t h e r e  

i s  no 'm o d e r n '  s y n t h e s i s .  Modern p h i l o s o p h y  i s  c h a r a c t e r i z e d  

by a  s e t  o f  p e r s i s t e n t  q u e s t i o n s ,  n o t  by a  s e t  o f  e n d u r i n g  

a n s w e r s . "2  When t h e s e  q u e s t i o n s  a r e  a s k e d  by  p r a c t i c a l  p e o -  

p l e - - t h o s e  whom E r i c  H o f f e r  h a s  c a l l e d  t h e  " a d m i n i s t r a t o r s "  3

^ B e r t r a n d  R u s s e l l ,  The P ro b lem s  o f  P h i l o s o p h y  (New 
York:  Henry  H o l t  & C o . ,  1 9 1 2 ) ,  pp.  I 56 - 7 .

^W. T. J o n e s ,  A H i s t o r y  o f  W e s te rn  P h i l o s o p h y  (New 
York:  H a r c o u r t ,  B r a c e  & C o . ,  195^ j  p .  9 9 3 -

S s r i c  H o f f e r ,  The T rue  B e l i e v e r  (New York:  H a r p e r  &
1



2

- - p h i l o s o p h y  i s  p u t  on i t s  m e t t l e  t o  p r o v i d e  a n s w e r s  t h a t  

a r e  a t  l e a s t  " o p e r a t i o n a l . "  When t h e  p r a c t i c a l  p e o p l e  who 

a s k  t h e  q u e s t i o n s  a r e  t h o s e  c h a r g e d  w i t h  t h e  w e l f a r e  o f  t h e  

s o c i e t y  a s  a  w h o l e - - t h e  p o l i t i c i a n s - - p o l i t i c a l  p h i l o s o p h y  no 

l o n g e r  can  be m e r e l y  a n  a c a d e m i c  p a s t i m e  b u t  becomes  a  p r a c 

t i c a l  c o n c e r n  o f  t h e  h i g h e s t  o r d e r .

The i m m e d ia t e  f o c u s  o f  a t t e n t i o n  i n  t h e  r e c e n t  d i s 

c u s s i o n  was t h e  d e f i n i t i o n  o f  p u r p o s e ,  a  p r o b le m  t h a t  h a s  a l 

ways b e e n  p e c u l i a r l y  p h i l o s o p h i c  and  w h ich  i s  i n t e g r a l l y  r e 

l a t e d  t o  t h e  o t h e r  c o n c e r n s  o f  p h i l o s o p h y .  The r e b i r t h  of  

i n t e r e s t  i n  t e l e o l o g i c a l  q u e s t i o n s ,  o u t s i d e  o f  a  r e l i g i o u s  

f r a m e w o rk ,  a c t u a l l y  o c c u r r e d  one o r  two d e c a d e s  p r i o r  t o  t h e  

d a t e  m e n t i o n e d ,  w i t h  t h e  p u b l i c a t i o n  o f  w orks  by  s u c h  men a s  

Lew is  M um ford ,^  E r i c h  F r o m m , 5 and  John  W i l d , ^  t o  s e l e c t  f rom  

a  h o s t  o f  t h i n k e r s  t h r e e  o f  p a r t i c u l a r  r e l e v a n c e  t o  p o l i t i 

c a l  p h i l o s o p h y .  I t  was i n  J a n u a r y ,  1959 ,  h o w e v e r ,  t h a t  t h e  

P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s  f o c u s e d  n a t i o n a l  a t t e n t i o n  

up o n  t h e  p r o b le m  a n d  u n d e r s c o r e d  i t s  p r a c t i c a l  n a t u r e  i n  h i s

B r o t h e r s ,  1 9 5 1 ) ,  p .  148.

^Lew is  Mumford, The C o n d i t i o n  o f  Man (New York :  H a r 
c o u r t ,  B r a c e ,  & C o . ,  1 9 4 4 ) ;  The Conduc t  o f  L i f e  (New York :  
H a r c o u r t ,  B r a c e  & C o . ,  1 9 5 1 ) ;  among o t h e r s .

5E r i c h  Fromm, E s c a p e  From Freedom (New York :  F a r r a r  
& R i n e h a r t ,  1 9 4 1 ) ;  Man f o r  H i m s e l f  (New York ;  R i n e h a r t  & Co. ,  
1 9 4 7 ); The Sane S o c i e t y  (New Y ork :  R i n e h a r t  & C o . ,  1 9 5 5 ) .

^ J o h n  W i ld ,  P l a t o ’ s Modern Enemies  and  t h e  T h e o ry  o f  
N a t u r a l  Law ( C h i c a g o :  U n i v e r s i t y  o f  C h icag o  P r e s s ,  1953) •



3
a s s e r t i o n  t h a t  t h e  U n i t e d  S t a t e s  s h o u l d  d e f i n e  I t s  " n a t i o n a l  

p u r p o s e . " ?

I t  s h o u l d  n o t  be s u p p o s e d  t h a t  t h e  U n i t e d  S t a t e s  l ias  

b e e n  e n t i r e l y  w i t h o u t  p o l i t i c a l  p h i l o s o p h y  t h r o u g h o u t  I t s  

h i s t o r y .  I n d e e d ,  t h e  I d e a s  upon  w h ic h  I t  was f o u n d e d  were  

r o o t e d  I n  t h e  p h i l o s o p h y  o f  t h e  s e v e n t e e n t h  c e n t u r y ,  one of  

t h o s e  I n t e l l e c t u a l  r e n a i s s a n c e s  t h a t  hav e  m arked  t h e  c o u r s e  

o f  w e s t e r n  c i v i l i z a t i o n .  These  I d e a s ,  h o w e v e r ,  w ere  a c c e p 

t e d  l a r g e l y  a s  r e c e i v e d ,  an d  l i t t l e  a t t e m p t  was made t o  r e 

w ork  them I n  l i g h t  o f  t h e  g r e a t  r e v o l u t i o n  w h ic h  o c c u r r e d  

a f t e r  t h e i r  f o r m u l a t i o n .  T h i s  r e f e r s ,  o f  c o u r s e ,  t o  t h e  I n 

d u s t r i a l  R e v o l u t i o n ,  t h e  m o s t  r e c e n t  o f  t h o s e  c a t a c l y s m i c  

c h a n g e s  I n  t e c h n o l o g y  w h ic h  have  s e p a r a t e d  and  d i s t i n g u i s h e d  

t h e  eco n o m ic  a g e s .

I n  t h e  p e r i o d  s i n c e  t h e  f o u n d i n g  o f  t h e  A m er ican  Re

p u b l i c ,  an d  I t s  s u b s e q u e n t  I n d u s t r i a l i z a t i o n ,  t h e  o n l y  g r e a t  

p h i l o s o p h i c  movement was t h a t  o f  P r a g m a t i s m  o r  I n s t r u m e n t a l 

i s m .  Til ls  was a  g r e a t  movement b e c a u s e  I t  was I n  r a p p o r t  

w i t h  t h e  d o m i n a n t  b l o - c u l t u r a l  f a c t s  o f  l i f e  t o  t h e  e x t e n t  

t h a t  I t  o f f e r e d  t o  t h e  c u l t u r e  a n  a c c e p t a b l e  I n t e r p r e t a t i o n  

o f  I t s e l f .  I t s  m o s t  I m p o r t a n t  a p o s t l e s  w ere  W i l l i a m  James 

an d  John  Dewey, an d  I t s  t e n e t s  s t r u c k  a  r e a d y  r e s p o n s e  I n  

t h e  U n i t e d  S t a t e s ,  t o  t h e  p o i n t  t h a t  I t  h a s  b e e n  c a l l e d  t h e

^ P r e s i d e n t  Divlght  D. E l s e n l i o w e r , " A n n u a l  M essage  on 
t h e  S t a t e  o f  t h e  U n io n , "  J a n u a r y ,  1959.



p h i l o s o p h y  o f  A m er ica .

P rag m a t i s m  p r i d e d  i t s e l f  upon  b e i n g  a  p r a c t i c a l  p h i 

l o s o p h y ,  w i t h  s c i e n c e  a s  i t s  m e th o d .  As d e s c r i b e d  by James,  

i t  was a  " t u r n i n g  away f ro m  f i r s t  t h i n g s , p r i n c i p l e s ,  ' c a t e 

g o r i e s ,  ' s u p p o se d  n e c e s s i t i e s , and  [a] t u r n i n g  to w a r d s  l a s t  

t h i n g s , f r u i t s , c o n s e q u e n c e s , f a c t s . " ^ I t  c o n c e r n e d  i t s e l f  

w i t h  p r o b l e m - s o l v i n g ,  an d  ju d g m en ts  i n v o l v i n g  p r o p o s e d  c o n 

d u c t  were  t o  be e v a l u a t e d  o n l y  by t h e i r  e f f e c t i v e n e s s  a s  i n 

s t r u m e n t s  f o r  s o l v i n g  human d i f f i c u l t i e s .  I t s  p o s i t i v e  a c 

c o m p l i s h m e n t s  were  l e g i o n ,  an d  i t  c l e a r e d  t h e  a i r  of  a r g u 

m en ts  t h a t  had l o s t ,  o r  seemed t o  hav e  l o s t ,  w h a t e v e r  r e l e 

vance  t h e y  a t  one t im e  may hav e  had f o r  A m er ican  e x p e r i e n c e .

I t  would seem, a l m o s t  by d e f i n i t i o n ,  t h a t  a  p r o b l e m 

s o l v i n g  a p p r o a c h  t o  p h i l o s o p h y  i s  u s e f u l  o n l y  w here  t h e  p r o b 

lems a r e  a p p a r e n t - - w h e r e  t h e r e  i s  a  b r o a d  c o n s e n s u s  u p o n  t h e  

t h i n g s  t h a t  need  t o  be done  an d  r e l a t i v e l y  f r e e  a c c e s s  t o  

t h e  i n s t r u m e n t s  t o  t h e  a c c o m p l i s h m e n t .  P ro b lem s  a r e  p r o b 

le m s ,  h o w ev er ,  o n l y  i n  r e l a t i o n  t o  more i d e a l  c o n s t r u c t s  o r  

" c a t e g o r i e s " - - r e g a r d l e s s  o f  how v a g u e l y  t h e s e  a r e  c o n c e i v e d  

an d  f ro m  w h a t e v e r  s o u r c e  t h e y  a r e  d e r i v e d - - f r o m  w h ic h  p r e 

s e n t e d  f a c t  i s  a t  v a r i a n c e .  The q u e s t  f o r  p u r p o s e ,  n a t i o n a l  

o r  o t h e r w i s e ,  r a i s e s  J u s t  t h i s  q u e s t i o n :  What a r e  t h e  p r o b 

lems t h a t  need  t o  be s o l v e d ?  P ra g m a t i s m  qua p r a g m a t i s m ,  i t

^ W i l l i a m  James,  P ra g m a t i s m  (New York:  Longmans, Green 
& Co. ,  1 9 0 7 ) ,  pp.  54 - 5 .
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seem s,  o f f e r s  and  c a n  o f f e r  no  s a t i s f a c t o r y  a n s w e r  t o  t h i s  

p r o b l e m . 5

The R e c e n t  D i s c u s s i o n s  o f  N a t i o n a l  P u r p o s e

The P r e s i d e n t ' s  b e l a t e d  r e s p o n s e  t o  h i s  own s u g g e s 

t i o n  was t o  c r e a t e .  I n  I 9 6 0 ,  a  p r i v a t e l y - f i n a n c e d  Commission 

on N a t i o n a l  G o a l s .  T h i s  Commission ,  w h ic h  made I t s  r e p o r t  

I n  t h e  f a l l  o f  1960,^*^ p l a c e d  i t s  t a s k  s q u a r e l y  w i t h i n  t h e  

c o n t e x t  o f  t h e  c o n t e m p o r a r y  s t r u g g l e  a g a i n s t  Communism and  

keyed  m ost  o f  I t s  p r o p o s a l s  t o  t h e  e x i g e n c i e s  o f  t h i s  s t r u g 

g l e .  I t s  p r e l i m i n a r y  s t a t e m e n t  o f  t h e  " p a ra m o u n t"  g o a l s  o f  

t h e  U n i t e d  S t a t e s ,  " t o  p r e s e r v e  and  e n l a r g e  o u r  own l i b e r 

t i e s ,  t o  m e e t  a d e a d l y  m enace ,  and  t o  e x t e n d  t h e  a r e a  o f  

f r e e d o m  t h r o u g h o u t  t h e  w o r l d , I s  s u g g e s t i v e  more o f  S t a t e  

D e p a r tm e n t  p r o p a g a n d a  o r  a n  a p p e a l  t o  t h e  I d e o l o g y  o f  p o p u 

l a r  A m er ica  t h a n  o f  s y s t e m a t i c  I n q u i r y .

E x c e p t  I n  t h e  a r e a s  o f  r a c i a l  e q u a l i t y  an d  n a t i o n a l  

d e f e n s e ,  t h e r e  was no s i g n i f i c a n t  a t t e m p t  t o  ex am ine  t h e  Im

p l i c a t i o n s  o f  t h i s  c o n c e p t i o n  o f  t h e  n a t i o n a l  g o a l s  I n  t e rm s  

o f  c o n c r e t e  p r o g r a m s ,  w i t h  t h e  r e s u l t  t h a t  t h e  Commission r e 

p o r t  was l a r g e l y  a  d e f e n s e  o f  t h e  p r e s e n t  A m er ican  m i l i e u  a s  

t h e  " b e s t  o f  a l l  p o s s i b l e  w o r l d s . "  The r e p o r t  was acco m p an -

^ C f .  J o n e s ,  o£.  c l t . , pp .  96 1 ,  9 6 4 - 5 ,  9 8 5 .

l O p r e s l d e n t ' s  Commission on N a t i o n a l  G o a l s ,  G o a l s  f o r  
A m e r ica n s  (Englewood C l i f f s ,  N. J . : P r e n t i c e - H a l l ,  I 9 6 0 ) .

l l l b l d . , p .  2 .
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l e d  by a  c o l l e c t i o n  o f  a r t i c l e s  w r i t t e n  by  s p e c i a l i s t s  i n  

v a r i o u s  f i e l d s  and  s u b m i t t e d  t o  t h e  Commission f o r  s t u d y  

d u r i n g  i t s  d e l i b e r a t i o n s ;  w h i l e  some o f  t h e s e  a r t i c l e s  do 

c o n t a i n  s u g g e s t i o n s  f o r  a c t u a l  p r o g r a m s ,  t h e r e  i s  l i t t l e  t o  

i n d i c a t e  a n y  c o n n e c t i o n  b e t w e e n  t h e s e  an d  t h e  g o a l s  p o s t u l a 

t e d  by t h e  Commission.

The a p p o i n t m e n t  of, t h e  Commission to u c h e d  o f f  a  wave 

o f  a t t e m p t s  a t  g o a l - d e f i n i t i o n .  F i r s t  t o  e n t e r  t h e  p i c t u r e  

was L i f e  m a g a z i n e ,  w h ic h  a s k e d  s e v e r a l  d i .  i n g u i s h e d  A m er i 

c a n s  t o  t r y  t h e i r  h a n d s  a t  t h e  t a s k .  The r e s u l t s ,  p u b l i s h e d  

s e r i a l l y  d u r i n g  t h e  s p r i n g  o f  1 9 6 0 ,1 2  w e re  a l m o s t  a s  d i s a p 

p o i n t i n g  a s  t h o s e  o f  t h e  P r e s i d e n t ’ s Commission.

I t  i s  d i f f i c u l t  t o  a v o i d  a g r e e m e n t  w i t h  P r o f e s s o r

S i b l e y ,  one o f  t h e  c r i t i c s  o f  t h e  " g o a l - d e f i n e r s , "  t h a t

t h e  " g o a l s "  s t a t e m e n t s  o f  t h e  c o m m iss io n  and  o f  t h e  L i f e  
s e r i e s  l e f t  many w i t h  t h e  f e e l i n g  t h a t  t h e  i n d i v i d u a l s  
i n v o l v e d  d i d  n o t  know e x a c t l y  w h a t  t h e y  w ere  a b o u t .
T h e re  was l i t t l e  o r  no  d i s c u s s i o n  o f  t h e  m e t a p h y s i c a l

1 2 in c lu d e d  were John  K. J e s su p ,  "A N oble Framework 
f o r  a G reat D eb ate ,"  L i f e , XXL (May 2 3 ,  I 9 6 0 ) ,  p. 2 4 ;  A r c h i
b a ld  M acL eish , "We Have P u rp o se .  . . .  We A l l  Know X t,"
L i f e , XXL (May 3 0 ,  I 9 6 0 ) ,  p .  86 ;  A d l a i  S t e v e n s o n ,  E x te n d  Our 
V i s i o n  . . .  t o  A l l  M an k in d ,"  L i f e , XXL (May 3 0 ,  I 9 6 0 ) ,  p .
87 ;  D av id  S a r n o f f ,  " T u r n  t h e  T id e  o f  t h e  Cold War i n  A m e r i 
c a ' s  F a v o r , "  L i f e , XXL ( J u n e  6 ,  I 9 6 0 ) ,  p .  108;  B i l l y  Graham, 
"Men Must  be Changed b e f o r e  a  N a t i o n  Can,"  L i f e , XXL ( J u n e  
6 ,  i 9 6 0 ) ,  p .  109;  John  W. G a r d n e r ,  "Can We Count on More 
D e d i c a t e d  P e o p l e , "  L i f e ,  XXL ( June  1 3 ,  I 9 6 0 ) ,  p .  9 8 ; C l i n t o n  
R o s s i t e r ,  "We Must  Show t h e  Way t o  E n d u r i n g  P e a c e , "  L i f e ,
XXL ( J u n e  13,  I 9 6 0 ) ,  p .  99 ;  W a l t e r  L ippm ann,  " The C o u n t r y  I s  
W a i t i n g  f o r  A n o t h e r  I n n o v a t o r ,  L i f e , XXL ( J u n e 2 0 ,  i 9 6 0 ) ,  p.  
114;  A l b e r t  W o h l s t e t t e r ,  " P u r p o s e  Hammered Out o f  R e f l e c t i o n  
a n d  C h o i c e , "  L i f e ,  XXL ( J u n e  2 0 ,  1 96O), p .  I I 5 .
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i m p l i c a t i o n s  o f  t h e i r  a s s i g n m e n t s  an d  l i t t l e  u n i f o r m i t y  
a s  t o  t h e  m ethod o f  a s c e r t a i n i n g  w h a t  " p u r p o s e s "  w ere  o r  
o u g h t  t o  b e .  N e i t h e r  t h e  c o m m iss io n  s t a t e m e n t  n o r  t h e  
L i f e  a n a l y s e s  c o u l d  be r e g a r d e d  a s  h i g h  l e v e l  p o l i t i c a l  
t h e o r y . ^3

I t  would  n o t  be t o o  g r e a t  a n  e x a g g e r a t i o n  t o  s a y  t h a t  t h e  

g o a l - d e f i n e r s  a p p r o a c h e d  t h e i r  p r o b le m  i n  a n  e s s e n t i a l l y  

p r a g m a t i c  m a n n e r :  i f  we n e e d  g o a l s ,  l e t ' s  make some.

I t  i s  u n q u e s t i o n a b l y  t r u e  t h a t  among t h e i r  e f f o r t s  

t h e r e  i s  no r e c o g n i t i o n  t h a t  t e l e o l o g i c a l  i n q u i r y  i s  n o t  a 

new phenomenon.  No r e f e r e n c e  was made t o  t h e  r a t h e r  l a r g e  

body  o f  p h i l o s o p h i c  l i t e r a t u r e ,  r e p r e s e n t i n g  t h e  w ork  o f  

some o f  t h e  m o s t  a c u t e  i n t e l l i g e n c e s  i n  t h e  h i s t o r y  o f  w e s 

t e r n  c i v i l i z a t i o n ,  on t h e  p r o b le m  o f  t h e  n a t u r e ,  s t a t u s ,  and  

f u n c t i o n  o f  p u r p o s e  i n  t h e  f i e l d  o f  human b e h a v i o r .

C o n t r i b u t i o n s  by  P o l i t i c a l  S c i e n c e

The P r e s i d e n t ' s  r e q u e s t  was m et  i n  t h e  f i e l d  o f  p o 

l i t i c a l  s c i e n c e  by  a  s t o n y  s i l e n c e ,  b r o k e n  o n l y  by  P r o f e s 

s o r s  Hans J .  M o rg e n th a u ^ ^  and  C l i n t o n  R o s s i t e r . ^5 T h i s  i s  

n o t  s u r p r i s i n g  i n  v iew o f  w h a t  h ave  b e e n  t h e  d o m in a n t  t r e n d s

13M ulfo rd  Q. S i b l e y ,  " i d e a s  an d  A t t i t u d e s  a t  t h e  Turn  
o f  t h e  D ec ad e , "  A m er ican  Government  A n n u a l , 1 9 6 1 - 1 9 6 2 , e d .  by 
I v a n  H i n d e r a k e r  (New York :  H o l t ,  R i n e h a r t  & W in s to n ,  1 9 6 1 ) ,
p .  2 .

l^ H an s  J .  M o rg e n th a u ,  The P u r p o s e  o f  A m er ican  P o l i 
t i c s  (New York :  A l f r e d  A. K n o p f ,  1960} .

1 5 p r o f e s s o r  R o s s i t e r  w r o t e  a n  a r t i c l e  f o r  t h e  L i f e  
s e r i e s ,  s u p r a , p .  6n ,  and  c o n t r i b u t e d  a n  e s s a y  t o  t h e  P r e s i 
d e n t ' s  Commission:  " The D e m o c r a t i c  P r o c e s s , "  G o a ls  f o r  Amer
i c a n s , o p . c i t . , pp .  6 1 - 7 8 .
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w i t h i n  t h e  d i s c i p l i n e  d u r i n g  a t  l e a s t  t h e  l a s t  t w e n t y - f i v e  

y e a r s .

P l a t o ,  a s  t h e  f i r s t  i m p o r t a n t  s t u d e n t  o f  p o l i t i c s  i n  

t h e  w e s t e r n  w o r l d ,  " b e g a n  h i s  s t u d y  o f  t h e  s o c i a l  o r d e r  w i t h  

a  d e f i n i t i o n  and  a n a l y s i s  o f  t h e  c o n c e p t  o f  j u s t i c e  . . . , 

a  g e n e r a l  p r i n c i p l e  of  o r d e r ,  r e g u l a r i t y ,  u n i t y  and  l a w f u l 

n e s s . " ^ ^  The common f u n c t i o n  o f  a l l  s t a t e s  was t h e  promo

t i o n  o f  t h i s  end  of  j u s t i c e — t h e  n e c e s s a r i l y  i m p e r f e c t  a c 

t u a l i z a t i o n  o f  t h e  " i d e a . "  The t r u l y  i m p o r t a n t  c o n c e p t  h e r e ,  

i n  t e r m s  o f  m e th o d o lo g y ,  a t  l e a s t ,  i s  n o t  t h e  r e l a t i v e  v a l i d 

i t y  o f  h i s  d e f i n i t i o n  o f  j u s t i c e  a s  t h e  end t o  be p u r s u e d ,  

b u t  r a t h e r  t h e  f u n c t i o n a l  i d e n t i t y  w h ich  he p o s i t s  f o r  a l l  

s t a t e s  i n  t h e  p r o c e s s  o f  a c t u a l i z i n g  th e  " i d e a . "  He p o s i t s ,  

t h a t  i s ,  a  c o n c e p t  o f  t h e  s t a t e  a s  a  p o l i t i c a l  p r o c e s s ,  i n  

t e r m s  o f  w h ich  th e  e f f e c t i v e n e s s  of  e x t a n t  s t a t e s  can  be 

e v a l u a t e d ;  p r o c e s s ,  a s  t h e  p o l i c y  s c i e n t i s t s  have  s u g g e s t e d , 17 

can  be e v a l u a t e d  o n l y  i n  t e r m s  o f  a n  end .

T h i s  t e l e o l o g i c a l  c o n c e p t i o n  o f  t h e  s t a t e ,  more o r  

l e s s  a ssum ed  by P l a t o ,  was g i v e n  w h a t  i s  p e r h a p s  i t s  c l a s s i c  

e x p r e s s i o n  by  A r i s t o t l e .  A r i s t o t l e ' s  a c t u a l  s t u d y  o f  p o l i -

l ^ E r n s t  C a s s i r e r ,  The Myth o f  t h e  S t a t e  (G arden  C i t y ,  
N. Y . : D o u b le d a y  & Co . ,  1955%, P* 8 l .

1 7 c f .  H a ro ld  D. L a s s w e l l ,  " The P o l i c y  O r i e n t a t i o n , "  
i n  The P o l i c y  S c i e n c e s  : R e c e n t  D ev e lo p m en ts  i n  Scope a n d  M eth 
o d s , e d .  by H a r o ld  D. L a s s w e l l  and  D a n i e l  L e r n e r  ( S t a n f o r d :  
S t a n f o r d  U n i v e r s i t y  P r e s s ,  1 9 5 1 ) ,  PP. 3 f f*
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t i c s ,  h o w ev e r ,  d e a l t  i n  g r e a t e r  d e t a i l  a n d  w i t h  g r e a t e r  em

p h a s i s  upon  t h e  d i v e r s i t y  o f  fo rm  among s t a t e s ,  w i t h  l i t t l e  

e x p l i c i t  r e f e r e n c e  t o  t h e i r  f u n c t i o n a l  i d e n t i t y .  L a t e r  s t u 

d e n t s  o f  p o l i t i c s ,  f o r  r e a s o n s  unknown,  p a t t e r n e d  t h e i r  a n a l 

y s e s  a f t e r  h i s  f o r m a l  e m p h a s i s ,  a n d  t h e  s t u d y  o f  p o l i t i c s  was 

d i v e r t e d  i n t o  a  b l i n d  a l l e y  f ro m  w h ic h  i t  h a s  y e t  f u l l y  t o  

e x t r i c a t e  i t s e l f . I n  t h e  p e r i o d  s i n c e  A r i s t o t l e ,  s t u d e n t s  

o f  p o l i t i c s - - p h i l o s o p h e r s  and  p o l i t i c a l  s c i e n t i s t s  a l i k e - -  

h a v e  o b s e r v e d  an d  c l a s s i f i e d ,  r e - o b s e r v e d  an d  r e - c l a s s i f i e d ,  

w i t h  a  f r u i t l e s s  m onotony  t h a t  would  have  sou n d ed  t h e  k n e l l  

f o r  a n y  l e s s  v i t a l  a n d  l e s s  immanent  c o n c e r n .  P o l i t i c a l  

l i f e  f lo w e d  on p a s t  t h i s  a c t i v i t y ,  e v e n  w h i l e  i t  p r o c e e d e d ,  

t h u s  l e n d i n g  c r e d e n c e  t o  t h e  common c r i t i c i s m  o f  " t h e o r i s t s "  

by  t h e  p r a c t i t i o n e r s  o f  p o l i t i c s .

I n  r e c e n t  y e a r s  p o l i t i c a l  s c i e n c e  h a s  r e f o c u s e d  i t s  

a t t e n t i o n  u p o n  t h e  p o l i t i c a l  p r o c e s s .  T h i s  r e b e l l i o n  a g a i n s t  

t h e  p e r  s e  s t e r i l e ^ S  d e s c r i p t i o n  o f  g o v e r n m e n t a l  i n s t i t u t i o n s

l ^ T h e r e  a r e  h o p e f u l  s i g n s  o f  c h a n g e ,  a s ,  e . g . , " The 
c o m p a r a t i v e  s t u d y  o f  p o l i t i c a l  i n s t i t u t i o n s  an d  s y s t e m s ,  
t h e r e f o r e ,  e n t a i l s  t h e  c o m p a r i s o n  o f  v a r i a b l e s  a g a i n s t  a  
b a c k g r o u n d  o f  u n i f o r m i t y ,  e i t h e r  a c t u a l  o r  a n a l y t i c a l ,  f o r  
t h e  p u r p o s e  o f  d i s c o v e r i n g  c a u s a l  f a c t o r s  t h a t  a c c o u n t  f o r  
v a r i a t i o n s .

" [ f l  he d e s c r i p t i v e  s t u d y  . . . [of]  t h e  f o r m a l  p a r a 
p h e r n a l i a  o f  p o l i t i c s  . . . e v a d e d  t h e  i s s u e  o f  w h a t  t h e  
f u n c t i o n  o f  p o l i t i c s  was i n  s o c i e t y . "  Roy C. M a c r i d i s ,  The 
S t u d y  o f  Comparat i v e  Government  (G arden  C i t y ,  N. Y . : D o u b l e 
d a y  & C o . ,  1 9 5 5 pp .  2 - 3 .

19David E a s t o n ,  The P o l i t i c a l  S ys tem  (New York ;  A l 
f r e d  A. Knopf ,  1 9 5 3 ) ,  p .  1 5 9 .
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i n  t h e i r  l e g a l  a s p e c t s - - n e v e r  a s  e x t r e m e  a s  p a i n t e d  by i t s  

c r i t i c s - - h a s  t a k e n  t h e  name o f  p o l i t i c a l  b e h a v i o r i s m . B u t  

a l t h o u g h  t h e  s t u d y  o f  p o l i t i c a l  b e h a v i o r  b r o u g h t  new e m p h a s i s  

upo n  t h e  p o l i t i c a l  p r o c e s s ,  i t  b r o u g h t  w i t h  t h i s  e m p h a s i s  a  

m e t h o d o l o g i c a l  f r a m e w o rk  t h a t  l a r g e l y  h a s  e x c l u d e d  t h e  c h a r 

a c t e r i s t i c s  w h ic h  t o  P l a t o  a n d  A r i s t o t l e  d i s t i n g u i s h e d  p o l i 

t i c s  a s  a  s c i e n c e  and  c a u s e d  A r i s t o t l e ,  a t  l e a s t ,  t o  r e g a r d  

i t  a s  t h e  " m a s t e r  s c i e n c e . "  Conce rn  o v e r  t h e s e  m e t h o d o l o g i 

c a l  d e v e l o p m e n t s ,  a n d  t h e  r e s u l t i n g  d e b a t e  t h e r e o n ,  c a u s e d  

one co m m en ta to r  t o  a s k ,  " W h a te v e r  Happened t o  t h e  G r e a t  I s -  

s u e s ? " 2 0  A f t e r  e x a m i n i n g  p r e s e n t  t r e n d s  w i t h i n  t h e  d i s c i 

p l i n e ,  t h e  same c o m m e n ta to r  s u g g e s t e d  t h a t  " p o l i t i c a l  s c i 

e n c e  i s  a  d i s c i p l i n e  o n l y  by t h e  g r a c e  o f  God, t h e  i n d i f f e r 

e n c e  o f  t h e  o t h e r  s c i e n c e s ,  and  t h e  t o l e r a t i o n  o f  t h e  human

i t i e s . " ^ 1

The p o l i t i c a l  b e h a v i o r i s t s ,  t h e n ,  w h i l e  e m p h a s i z i n g  

t h e  e l e m e n t  o f  p r o c e s s ,  had  a c c e p t e d  t h e  n a r ro w  c o n c e p t i o n  

o f  s c i e n c e  a d v o c a t e d  by  t h e  l o g i c a l  p o s i t i v i s t s  a s  t h e  b a s i s  

o f  t h e i r  m e t h o d o l o g y .  From t h e  p o i n t  o f  v iew o f  A r i s t o t l e ’ s 

c o n c e p t i o n  o f  p o l i t i c a l  s c i e n c e ,  l o g i c a l  p o s i t i v i s m ’ s p r i 

m ary  c o n t r i b u t i o n  was t o  J u s t i f y  t h e  p u r g i n g  o f  t h e  d i s c i p l i n e  

o f  a l l  p r o b le m s  w h ic h  may n o t  be s u b j e c t e d  t o  t h e  r i g o r o u s

^^A.  A. Rogow, " w h a t e v e r  Happened t o  t h e  G r e a t  I s 
s u e s ? '  A m er ican  P o l i t i c a l  S c i e n c e  R e v ie w , LI  ( 1 9 5 7 ) ,  P. 7 7 1 .

2 1 l b i d .
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c r i t e r i a  o f  knowledge advanced  by th e  p o s i t i v i s t s .  Such p rob 

lem s, i n c l u d i n g  th e  a s p e c t s  o f  p o l i t i c s  w hich  P l a t o  and A r i s 

t o t l e  reg a rd ed  s o  h i g h l y ,  were p la c e d  under th e  i n c r e a s i n g l y  

g e n e r a l  h ea d in g  o f  " v a lu e  q u e s t io n s ,"  w h i le  p o l i t i c a l  s c i e n c e  

r e t r e a t e d  (o r  advanced) t o  what has been  d e s c r i b e d ,  i n  i t s  

m ost g en ero u s  s ta t e m e n t ,  a s  " S c i e n t i f i c  Value R e l a t i v i s m .

A l l  q u e s t io n s  c o n c e r n in g  p u rp o se ,  o f  c o u r s e ,  would  

f a l l  under t h i s  h e a d in g .  Thus, th e  c o n t r i b u t i o n s  o f  P r o f e s 

s o r s  Morgenthau and R o s s i t e r  t o  th e  q u e s t  f o r  a n a t i o n a l  p u r

pose  may w e l l  be reg a rd ed  a s  e x c e p t i o n a l  i n  th e  s e n s e  th a t  

th e y  r e p r e s e n t  what i s  p ro b a b ly  a m in o r i t y  o f  th e  members o f  

th e  d i s c i p l i n e - - t h o s e  who view  such  m a tte r s  a s  "purpose" a s  

a l e g i t i m a t e  o b j e c t  o f  p r o f e s s i o n a l  co n cern .

P r o f e s s o r  M orgenthau 's  c o n t r i b u t i o n  t o  th e  d i s c u s s i o n  

of n a t i o n a l  purpose was e x c e p t i o n a l  i n  a n o th e r  s e n s e :  i t  was 

by f a r  the  m ost s i g n i f i c a n t  c o n t r i b u t i o n  i n  th e  e n t i r e  q u e s t .  

H is m ethod, a l th o u g h  P r o f e s s o r  S i b l e y ' s  charge o f  H e g e l ia n ism  

i s  perhaps to o  e x tr e m e ,^3 was h i s t o r i c a l ;  he so u g h t  t o  f i n d  

the  purpose  of the  n a t io n  i n  i t s  h i s t o r y .  In  f a c t ,  and w ith  

the  p o s s i b l e  e x c e p t io n  o f  th e  o r i g i n a l  fo u n d in g  o f  th e  U n ite d  

S t a t e s ,  he s u g g e s t s  t h a t  "purpose" can n e v e r  be d e term in ed

^^Arnold B r e c h t ,  P o l i t i c a l  Theory ( P r in c e t o n :  P r in e e -  
ton  U n i v e r s i t y  P r e s s ,  1959)> PP« 117-35*

2 3 s i b l e y ,  o£. c i t . ,  p . 3*
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e x c e p t  I n  r e t r o s p e c t . ^4  U n f o r t u n a t e l y ,  he d o e s  n o t  e l a b o r 

a t e  t h i s  c u r i o u s  d e n i a l  o f  t h e  a c t u a l  f u t u r i t y  o f  p u r p o s e ,  

w h ic h  s e e m i n g l y  c o n t r a d i c t s  h i s  own a t t e m p t  t o  e x p l a i n  t h e  

n a t i o n a l  p u r p o s e  o f  t h e  U n i t e d  S t a t e s  f o r  t h e  f u t u r e .

Not  o n l y  I s  p u r p o s e  t o  be f o u n d  o n l y  t h r o u g h  r e t r o 

s p e c t i o n  I n  P r o f e s s o r  M o r g e n t h a u ' s  a n a l y s i s ;  I t  I s  a l s o  b l i n d .

[ l ] n  t h e  s e a r c h  f o r  n a t i o n a l  p u r p o s e ,  a c t i o n  t a k e s  p r e 
c e d e n c e  o v e r  r e f l e c t i o n ,  t h e  I m p l i e d  m ean ing  o v e r  t h e  
e x p l i c i t  I n t e r p r e t a t i o n ,  and  o n l y  I n  s o  f a r  a s  t h e  l a t 
t e r  I s  b o r n e  o u t  by t h e  f o r m e r  do  r e f l e c t i o n  an d  i n t e r 
p r e t a t i o n  h e l p  r a t h e r  t h a n  h i n d e r  u n d e r s t a n d i n g .

To h o l d ,  a s  P r o f e s s o r  M o rg en th au  seems t o  h o l d ,  t h a t  p u r p o s e  

c a n  be d e t e r m i n e d  o n l y  I n  t h e  wake o f  a c t i o n  would  seem n e c 

e s s a r i l y  t o  p o s i t  s o c i a l  p r o c e s s e s  a s  e n t i r e l y  a t a v i s t i c  an d  

t o t a l l y  b eyond  human c o n t r o l  an d  d i r e c t i o n .  Th is  would  be 

c o n t r a r y  t o  t h e  a s s u m p t i o n s  upon  w h ic h  man h a s  r e a s o n e d  

t h r o u g h o u t  t h e  p e r i o d  known a s  w e s t e r n  c i v i l i z a t i o n .  Such a  

f o r m u l a t i o n  w ould  seem a l s o  t o  c a s t  d o u b t  u p o n  P r o f e s s o r  Mor

g e n t h a u ’ s e a r l i e r  p o s i t i o n , ^ 6  s i n c e  he now a s s e r t s  t h a t  n a 

t i o n a l  I n t e r e s t s  c a n  be d e f i n e d  o n l y  I n  t e r m s  o f  a  n a t i o n a l  

p u r p o s e .27

P r o f e s s o r  M o r g e n th a u ’ s f i n a l  p o s i t i o n ,  a s  t h e  r e s u l t

2 ^ M o r g e n th a u ,  o p . c l t . , pp .  7 - 1 1 .

2 5 l b l d . , p .  11.

^^H ans  J .  M o rg e n th a u ,  ^  D e f e n s e  o f  t h e  N a t i o n a l  I n 
t e r e s t  (New York :  A l f r e d  A. K nopf ,  1951) •

2 7 M o rg e n th a u ,  The P u r p o s e  o f  A m er ican  P o l i t i c s , o p . 
c l t . , p .  3 0 9 .
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o f  a  s u b t l e  t r a n s i t i o n  w h ic h  he h i m s e l f  d o e s  n o t  seem t o

r e c o g n i z e ,  shows a  c o n c e p t i o n  o f  p u r p o s e  n e i t h e r  a s  o b t u s e

a s  he s u g g e s t s  n o r  a s  p e c u l i a r  t o  t h e  A m er ican  n a t i o n  a s  he

s u p p o s e s .  Thus ,  w h i l e  he s e e s  " f r e e d o m  and  e q u a l i t y "  o f  t h e

i n d i v i d u a l  a s  t h e  b a s i c  n a t i o n a l  p u r p o s e ,  he t h i n k s  t h a t

A m er ica  l o s t  i t s  i n n o c e n c e  i n  r e l a t i o n  t o  i t s e l f  when 
s o c i e t y  e n g e n d e r e d  o u t  o f  i t s  own womb t h a t  u b i q u i t o u s ,  
c r u d e ,  and  b r u t a l  d o m i n a t i o n  o f  man by  man w h ic h  t h e  
C o n s t i t u t i o n  a n d  t h e  A m er ican  p o l i t i c a l  s y s t e m  were  
t h o u g h t  t o  h a v e  c o n f i n e d ,  tam ed ,  a n d  r e s t r a i n e d .

T h is  l o s s  o f  i n n o c e n c e  came a s  a  r e s u l t  o f  t h e  i n d u s t r i a l  

r e v o l u t i o n  an d  t h e  c o n c o m i t a n t  c o n c e n t r a t i o n  o f  econom ic  

pow er ;  u n d e r  t h e  sway o f  t h i s  pow er ,  f r e e d o m  u n d e f i n e d  came 

t o  be o n l y  a  f r e e d o m  t o  " s l e e p  u n d e r  b r i d g e s . "  T h e r e a f t e r  

t h e  p u r p o s e - - t o  a c h i e v e  f r e e d o m  and  e q u a l i t y - - f o u n d  e x p r e s 

s i o n  i n  movements  f o r  s o c i a l  r e f o r m .

The movements  o f  s o c i a l  r e f o r m  . . . a p p e a r  i n  r e t r o 
s p e c t  a s  d i f f e r e n t  p h a s e s  o f  a  s i n g l e  e n d e a v o r ,  b o r n  o f  
and  n o u r i s h e d  by  one e x p e r i e n c e  a n d  s e e k i n g  t h e  same 
g o a l  by e s s e n t i a l l y  i d e n t i c a l  m eans .  T h a t  e x p e r i e n c e  
was t h e  e x p l o i t a t i o n  o f  human and  m a t e r i a l  r e s o u r c e s  f o r  
p r i v a t e  g a i n ,  w h ich  t e n d e d  t o  n e g a t e  t h e  A m er ican  p u r 
p o se  o f  v e r t i c a l  s o c i a l  m o b i l i t y .  T h a t  g o a l  was t h e  
r e s t o r a t i o n  o f  t h e  A m er ican  p u r p o s e  u n d e r  t h e  c o n d i t i o n s  
o f  a n  u r b a n  a n d  i n d u s t r i a l  s o c i e t y .  The means em ployed  
was t h e  F e d e r a l  g o v e r n m e n t ’ s a s s u m p t i o n  o f  r e s p o n s i b i l i t y  
f o r  t h e  a c h i e v e m e n t  o f  t h e  g o a l . 29

Upon c l o s e r  a n a l y s i s ,  t h e n ,  i t  a p p e a r s  t h a t  f r e e d o m  

and  e q u a l i t y  a r e  n o t  t h e  p u r p o s e  o f  A m er ican  p o l i t i c s ;  i n  

f a c t ,  t h e i r  a c h i e v e m e n t

2 8 l b i d . , p .  113.

2 9 i b i d . , p .  7 0 .
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c o n s t i t u t e s  b u t  one o f  t h e  p r e c o n d i t i o n s  o f  m a n ' s  s e l f -  
f u l f i l l m e n t .  To a c h i e v e  t h a t  s e l f - f u l f i l l m e n t  i t s e l f  
e q u a l i t y  and  f r e e d o m  m u s t  be d i r e c t e d  to w a r d  a  t r a n s 
c e n d e n t  s u b s t a n t i v e  g o a l ,  f o r  t h e  s a k e  o f  w h ic h  f r e e d o m  
and  e q u a l i t y  a r e  s o u g h t .  I t  i s  f ro m  s u c h  a  g o a l  t h a t  
e q u a l i t y  and  f r e e d o m  r e c e i v e  t h e i r  o r d e r ,  t h e i r  l i m i t s ,  
a n d  t h e i r  p u r p o s e — t h a t  i s ,  t h e i r  m e a n in g .  T h u s ,  p a r a 
d o x i c a l l y  e n o u g h ,  e q u a l i t y  a n d  f r e e d o m ,  d i v o r c e d  f ro m  
s u c h  a  g o a l  and  s o u g h t  f o r  t h e m s e l v e s ,  e v o l v e  i n t o  a n  
e g a l i t a r i a n i s m  an d  a  l i b e r t a r i a n i s m  w h ic h  f i r s t  s t u n t  
b o t h  i n d i v i d u a l  and  s o c i a l  d e v e l o p m e n t  a n d  t h e n  p u t  i n 
t o  j e o p a r d y  e q u a l i t y  an d  f r e e d o m  t h e m s e l v e s . 30

The p o i n t  i s ,  o f  c o u r s e ,  t h a t  i f  f r e e d o m  a n d  e q u a l i t y  a r e  

n o t  e n d s  i n  t h e m s e l v e s ,  b u t  a r e  a l w a y s  f r e e d o m  a n d  e q u a l 

i t y  o £  s o m e t h i n g ,  t h e n  t h a t  " s o m e t h i n g "  i s  t h e  a c t u a l  g o a l .

I n  s u c h  a  c a s e ,  t h e  a c t u a l  g o a l  s h o u l d  be s t a t e d ,  e x a m in e d ,  

c r i t i c i z e d ,  a n d  d e f e n d e d  i n  o r d e r  t h a t  means t o  i t s  acco m p 

l i s h m e n t  can  be r a t i o n a l l y  d i s c o v e r e d  d e s p i t e  i n e q u a l i t y  and  

u n f r e e d o m  i n  a c t u a l  f a c t .  Com pulso ry  s c h o o l  a t t e n d a n c e  l a w s ,  

f o r  e x a m p le ,  a r e  r a t i o n a l l y  d e f e n s i b l e  i n  t e r m s  o f  a  p u r p o s e  

o f  s e l f - f u l f i l l m e n t ,  w h i l e  t h e i r  d e f e n s e  i n  t e r m s  o f  f r e e d o m  

a n d  e q u a l i t y  i s  a  c i r c u i t o u s  one a t  b e s t .  I n  t e r m s  o f  a  

g o a l  of  s e l f - f u l f i l l m e n t ,  a n d  on t h e  b a s i s  o f  t h e  o f t - s t a t e d  

c o n c e p t i o n  o f  f r e e d o m  a s  p r o c e d u r a l  r a t h e r  t h a n  s u b s t a n t i v e , 31 

e v e n  t h e  p r a g m a t i s t  c o u l d  p o i n t  o u t  t h a t  f r e e d o m  i s  a  v a l i d  

s u b - g o a l  o n l y  i n  so  f a r  a s  i t  i s  i n s t r u m e n t a l  t o  t h e  a c h i e v e 

ment  o f  t h e  g o a l .

I n  a  v e r y  r e a l  s e n s e ,  t h e n .  P r o f e s s o r  M o r g e n t h a u ' s

3 0 l b i d . , p .  2 3 8 .

3 lM a c L e i s h ,  o£. c i t . , p .  9 3 *
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w o rk ,  d e s p i t e  t h e  e x c e l l e n t  commentary  c o n t a i n e d  t h e r e i n ,  

l e a v e s  o f f  a t  t h e  p o i n t  w here  i t  s h o u l d  b e g i n  i f  i t  i s  i n  

f a c t  t o  be a  d i s c u s s i o n  o f  t h e  n a t i o n a l  p u r p o s e .

The C o r p o r a t e  P h i l o s o p h y  o f  E l i j a h  J o r d a n

T h e re  i s  one body o f  t h o u g h t  t h a t  d o e s  b e g i n  a t  j u s t  

t h i s  p o i n t ;  t h i s  i s  t h e  p h i l o s o p h y  o f  t h e  l a t e  E l i j a h  J o r d a n ,  

f o r m e r  P r o f e s s o r  o f  P h i l o s o p h y  a t  B u t l e r  U n i v e r s i t y ,  i n  w h ic h  

t h e r e  i s  a  g ro w in g  i n t e r e s t  among c e r t a i n  A m er ican  p h i l o s o 

p h e r s .

P r o f e s s o r  J o r d a n  f a c e s  s q u a r e l y  t h e  i m p l i c a t i o n s  of  

h i s  a p p r o a c h ,  an d  r e j e c t s  f o r t h r i g h t  t h e  p h i l o s o p h y  o f  i n d i 

v i d u a l i s m  w h ic h  l e d ,  i n  t h e  f i r s t  i n s t a n c e ,  t o  s u c h  c o n c e p 

t i o n s  o f  f r e e d o m  a n d  e q u a l i t y  a s  p o l i t i c a l  p u r p o s e s .  He 

p o i n t s  o u t  t h a t  i n d i v i d u a l i s m ,  i n  a n  a g e  c h a r a c t e r i z e d  by 

o r g a n i z a t i o n ,  n o t  o n ly  f a i l s  t o  embody t h e  r e a l  v a l u e s  w h ic h  

t h e  i n d i v i d u a l i s t s  d e s i r e d ,  b u t  a l s o  c o n f u s e s  t h e  i s s u e s  t o  

t h e  p o i n t  t h a t  m e a n i n g f u l  a n a l y s i s  o f  s o c i e t y  an d  s o c i a l  

p r o c e s s e s  becomes  v i r t u a l l y  i m p o s s i b l e .  As one c o m m en ta to r  

h a s  s a i d ,  "He was one o f  t h e  few n o n - M a r x i s t  p h i l o s o p h e r s  

who t o o k  s e r i o u s l y  t h e  r i s e  o f  S t a n d a r d  O i l ,  G e n e r a l  M o to r s ,  

t h e  C . I . O .  a n d  t h e  T . V . A . "32

P r o f e s s o r  J o r d a n  f i n d s  t h a t

32wax H. F i s c h ,  " P r e f a c e "  t o  M e t a p h y s i c s , by  E l i j a h  
J o r d a n ,  e d .  b y  Max H. F i s c h  ( E v a n s t o n :  P r i n c i p i a  P r e s s  o f  
I l l i n o i s ,  1 9 5 6 ) ,  p .  x i v .
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f o r  t h e  man who h a s  a b s t r a c t  " p o l i t i c a l "  f r e e d o m  i n  t h e  
p r o t e c t i o n  a g a i n s t  i n t e r f e r e n c e  b y  o t h e r s ,  b u t  who n e v e r 
t h e l e s s  h a s  no  a c c e s s  t o  t h e  t o o l s  a n d  m a t e r i a l s  n e c e s 
s a r y  f o r  s u c c e s s f u l  a c t i o n ,  f r e e d o m  i s  n o t  l i k e l y  t o  
mean m u c h .33

T h i s  i s  t h e  e s s e n c e  o f  h i s  c r i t i q u e  o f  t h e  i n d i v i d u a l i s t  

g o a l s .  At one j u n c t u r e  i n  h i s t o r y  i t  a p p e a r e d  f e a s i b l e  i f  

n o t  p r o b a b l e  t h a t  t h e  " d e v e l o p m e n t  an d  f u l f i l l m e n t  of  t h e  

i n d i v i d u a l , "  w h ic h  P r o f e s s o r  M orgen thau  v iew s  a s  t h e  u l t i 

m a te  p u r p o s e  o f  t h e  g o a l s  o f  i n d i v i d u a l i s m ,  c o u l d  be b e s t  

s e c u r e d  t h r o u g h  f r e e d o m  an d  e q u a l i t y .  S u b s e q u e n t  s o c i o 

econom ic  d e v e l o p m e n t s ,  h o w ev e r ,  p r o v e d  t h i s  e r r o n e o u s .  F r e e 

dom an d  e q u a l i t y ,  i n  o t h e r  w o r d s ,  w e re  a c t u a l l y  m eans ,  a l 

th o u g h  p o s i t e d  an d  d e f e n d e d  a s  e n d s ;  u n d e r  ch an g ed  s o c i a l  

c i r c u m s t a n c e s  i t  a p p e a r s  t h a t  t h e  a c t u a l  e n d s  no l o n g e r  can  

be p u r s u e d  t h r o u g h  J e f f e r s o n i a n  p o l i c y  i d e a l s .

F a i l u r e  t o  p r o v i d e  a n  a d e q u a t e  i n t e r p r e t a t i o n  o f  l i f e  

i n  t e r m s  o f  m odern  s o c i a l  c o n d i t i o n s  was v iewed  by  P r o f e s s o r  

J o r d a n  a s  a  f a i l u r e  o f  s o c i a l  p h i l o s o p h y .  A l th o u g h  t h i s  

f a i l u r e  became a p p a r e n t  a n d  c r i t i c a l  u n d e r  t h e  e f f e c t s  o f  

i n d u s t r i a l i z a t i o n ,  he t h o u g h t  t h a t  i t  had begun  i n  t h e  p e r 

i o d  o f  c l a s s i c a l  G r e e c e ,  and  was t r a c e a b l e  t o  t h e  c o l l a p s e  

o f  t h e  c i t y - s t a t e  a s  a n  i n s t i t u t i o n .  The c i t y - s t a t e ,  o f  

c o u r s e ,  was i n  t h e  p r o c e s s  o f  c o l l a p s e  b e f o r e  i t s  t h e o r y  was 

f o r m u l a t e d  i n  t h e  w orks  o f  P l a t o  and  A r i s t o t l e ,  b u t  i n  t h a t

S ^ E l i j a h  J o r d a n ,  The Good L i f e  ( C h i c a g o :  U n i v e r s i t y  
o f  C h icago  P r e s s ,  1 9 4 9 ) ,  p .  4 lB .
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m i l i e u  i t  had  seemed t o  men t h a t  t h e y  c o u l d  a c h i e v e  s e c u r i t y  

a n d  w e l l - b e i n g  t h r o u g h  t h e i r  own u n i f i e d  e n d e a v o r .  The f e e l 

i n g  o f  a l i e n a t i o n  w h ic h  s e t  i n  d u r i n g  t h e  p e r i o d  o f  d i s i n t e -  

g r a t i o n - - t h e  d i s i n t e g r a t i o n  t h a t  S o c r a t e s  an d  P l a t o  a t t e m p t e d  

t o  c o u n t e r  and  A r i s t o t l e  w i t n e s s e d  i n  i t s  f i n a l  s t a g e - - w r o t e  

f i n i s  t o  t h e  e f f o r t .  As one h i s t o r i a n  h a s  p u t  i t ,  "man a s  a  

p o l i t i c a l  a n i m a l ,  a  f r a c t i o n  o f  t h e  p o l i s  o r  s e l f - g o v e r n i n g  

s t a t e ,  had  en d ed  w i t h  A r i s t o t l e ;  w i t h  A l e x a n d e r  b e g i n s  man 

a s  a n  i n d i v i d u a l . " 3 4  Or,  i n  P r o f e s s o r  S a b i n e ’ s w o r d s ,  "men 

h ad  t o  l e a r n  t o  l i v e  a l o n e  a s  t h e y  had  n e v e r  d o n e .  . . . " 3 5  

P r o f e s s o r  J o r d a n ’ s i n t e r p r e t a t i o n  o f  t h e  p h i l o s o p h i c  r e s u l t  

o f  t h i s  d e v e l o p m e n t  i s  t h a t

i n s t e a d  o f  r e f e r r i n g  t o  t h e  r a t i o n a l  p r o b le m  o f  r e c o n 
s t i t u t i n g  " n a t u r e "  w i t h  r e f e r e n c e  t o  e n d s ,  a s  had  p r e 
v i o u s l y  b e e n  t h e  c o n s t r u c t i v e  g e n i u s  o f  t h e  G r e e k s ,  t h e  
mind o f  t h e  t im e  l o s t  i t s e l f  i n  a  m y s t i c a l  a n d  f u t i l e  
" s e a r c h i n g  o f  h e a r t . " 3 °

Thus ,  P r o f e s s o r  T a rn  r e l a t e s ,  " a t  a  b a n q u e t  a t  O p i s ,  A l e x a n 

d e r  p r a y e d  f o r  a  u n i o n  o f  h e a r t s  (h o m o n o ia ) . . . . " 3 7

The e f f e c t  o f  t h i s  t r a u m a t i c  change  i n  t h e  c o n d i t i o n  

o f  l i f e  upon  s o c i a l  p h i l o s o p h y  was t h a t  t h e  s e l f ,  w h i c h  t h e

3 4 # .  # .  T a rn ,  H e l l e n i s t i c  C i v i l i z a t i o n  (London :  E. 
A rn o ld  & C o . ,  1 9 2 7 ) ,  p .  69«

3 5 George H. S a b i n e ,  A H i s t o r y  o f  P o l i t i c a l  T h e o r y , 
r e v .  e d .  (New Y ork :  H enry  H o l t  & C o . ,  1 9 5 0 ) ,  p .  141 .

3 6 2 1 1 j a h  J o r d a n ,  Forms o f  I n d i v i d u a l i t y  ( I n d i a n a p o 
l i s ;  P r o g r e s s  P u b l i s h i n g  C o . ,  1 9 2 7 ) ,  p .  95*

3 7 T a r n ,  o£ .  c i t . , p .  69*
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e a r l i e r  G reeks  h ad  d i s c o v e r e d  " i n  t h e  t i e  w h ic h  bound  him t o  

t h e  w ho le  o f  w h a t  a p p e a r e d  t o  h im a s  r e a l , " 3 8  became a n  i d e a  

w h ic h  was

i d e n t i f i e d  w i t h  a  mass  o f  v a g u e l y  u n s a t i s f a c t o r y  s u b j e c 
t i v e  s t a t e s  [ o f  m i n d ] , an d  a s  f e e l i n g s  do  n o t  s u b m i t  t o  
l aw ,  c a n n o t  be g e n e r a l i z e d ,  g e t s  i d e n t i f i e d  once  f o r  a l l  
w i t h  w h a t  i s  p r i v a t e  and  e x c l u s i v e  an d  i n n e r  a n d  " m e t a 
p h y s i c a l . "  T h i s  i d e a  o f  s e l f  l o s t  i n  t h e  s t r u g g l e  w i t h  
t h e  G r e e k - C h r i s t i a n  o b j e c t i v e  i d e a  o f  s e l f  d u r i n g  t h e  
m i d d l e  a g e s ,  b u t  f i n a l l y  t r i u m p h e d  w i t h  t h e  R e f o r m a t i o n  
a nd  modern  i n d i v i d u a l i s m . 39

The t w i n  r e s u l t s  o f  t h i s  i d e a  o f  s e l f  a s  c o n s c i o u s n e s s  w ere  

" a n  a b s t r a c t  r e l i g i o u s  h o p e ,  w h ic h  e t e r n a l l y  a t t e m p t s  t o  be 

i t s  own o b j e c t ,  a n d  a n  e q u a l l y  a b s t r a c t  i n d u s t r i a l  m a c h i n e .

. . The r e l a t i o n  o f  t h e  f o r m e r ,  a s  c u s t o d i a n  o f  e t h i 

c a l  v a l u e s , t o  t h e  l a t t e r ,  a s  c u s t o d i a n  o f  t h e  means t o  t h e  

p r o d u c t i o n  o f  t h e  m a t e r i a l  n e c e s s i t i e s  o f  l i f e ,  was  s u p p o s e d  

t o  e x i s t  o n l y  i n  s u b j e c t i v e  " s t a t e s  o f  m in d ."

I n  s o  f a r  a s  t h e r e  was a n y  c o n n e c t i o n  b e t w e e n  t h e  s o 

c i a l  and  t h e  e t h i c a l  t h e o r y  o f  t h e  i n d i v i d u a l i s t s ,  i t  was  t o  

be fo u n d  i n  t h e  B e n t h a m i t e  " g r e a t e s t  good f o r  t h e  g r e a t e s t  

n u m b er ,"  w h e r e i n  t h e  "good"  i s  c o n c e i v a b l e  o n l y  a s  t h e  i n d i 

v i d u a l ’ s p u r s u i t  o f  h i s  s u b j e c t i v e  i n t e r e s t s .  I t  r e q u i r e s  

no d i s c u s s i o n  o f  t h e  n o t o r i o u s  u n r e l i a b i l i t y  o f  i n t r o s p e c 

t i v e  r e p o r t s ,  o r  o f  t h e  g e n e r a l l y  a c c e p t e d  l a c k  o f  r a t i o n a l -

3 8 jo r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p . 92.  

39 i b i d . , p. 95.

^ O g i i j a h  J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n ,  2d e d .  ( C h i 
c a g o :  U n i v e r s i t y  of  Chicago ' P r e s s ,  195i2')/  pp'. 1 90- I .
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I t y  i n  t h e  o r d i n a r y  b e h a v i o r  o f  human b e i n g s ,  t o  c o n c lu d e  

w i t h  P r o f e s s o r  J o r d a n  t h a t  " i n t e r e s t  c a n n o t  be made t h e  p r o p 

e r  c o n c r e t e  s u b j e c t - m a t t e r  f o r  p u b l i c  o r d e r  c o n s i d e r e d  a s  a n  

o r g a n i z a t i o n  o f  p o l i t i c a l  v a l u e s . I n t e r e s t  i s  p r i v a t e ,  

e x c l u s i v e ,  a n d  p a r t i c u l a r ,  w h i l e  s o c i a l  o r d e r  p r e s u p p o s e s  a  

c o n t e n t  t h a t  i s  p u b l i c ,  i n c l u s i v e ,  a n d  u n i v e r s a i . ^2

P r o f e s s o r  J o r d a n  b e l i e v e d ,  t h e n ,  t h a t  a n y  s o c i a l  t h e 

o r y  t h a t  b e g i n s  w i t h  i n d i v i d u a l  human b e i n g s  a n d  t r i e s  t o  

b u i l d  a  s o c i e t y  f r o m  t h e s e  com ponen ts  i s  a  r e d u c t i o  a d  a b -  

su rd u m  b o t h  l o g i c a l l y  an d  p r a c t i c a l l y .

What i s  r e q u i r e d  i n  s o c i a l  t h e o r y  i s  n o t  t h e  e l e m e n t  o f  
s o c i a l  s t r u c t u r e  b u t  t h e  p r i n c i p l e  o f  s o c i a l  c o n s t i t u 
t i o n .  N o t  t h e  t e c h n i c a l  p r i n c i p l e  w h ic h  t e l l s  how t o  
p r o c e e d  i f  you w a n t  t o  make a  s o c i e t y  o u t  o f  n o n - s o c i a l  
e l e m e n t s ,  b u t  t h e  d i a g n o s t i c  p r i n c i p l e  w h ic h  e n a b l e s  you 
t o  u n d e r s t a n d  s o c i e t y  a s  a n  o r d e r  a l r e a d y  c o n s t i t u t e d
i n  n a t u r e .

The i s o l a t e d  i n d i v i d u a l  i s  n o t  e x p e r i e n c e d  i n  n a t u r e .  To 

s e n s e  e x p e r i e n c e ,  t h e  human i n d i v i d u a l  i n  a l l  h i s  f a c t u a l  d e 

t a i l  i s  p r e s e n t e d  a s  a  p a r t  o f  t h e  m a s s - - l i v i n g  i n  t h e  i n s t i 

t u t i o n s  and  d e m o n s t r a t i n g  i n  h i s  "m ake-up"  t h e  common c u l t u r e  

o f  h i s  s o c i e t y .  To exam ine  t h e  i n d i v i d u a l  human b e i n g  i n

4 l l b i d . , p .  1 2 3 .

Thus A d l a i  S t e v e n s o n  saw t h e  m a in  e v i d e n c e  o f  a  
f a i l u r e  o f  n a t i o n a l  p u r p o s e  i n  t h e  f a c t  t h a t ,  u n d e r  t h e  s h i b 
b o l e t h s  o f  f r e e d o m ,  t h e  p u b l i c  r e a l m  had  become p e o p l e d  w i t h  
p r i v a t e  i n t e r e s t s ,  r e s u l t i n g  i n  " s o c i a l  e v i l s  [ w h i c h ]  p i l e  
up  when l i t t l e  more  t h a n  u n c h e c k e d  p r i v a t e  i n t e r e s t  d e t e r 
m in e s  t h e  p a t t e r n  o f  s o c i e t y .  S t e v e n s o n ,  o p . c i t . , p .  94 .

43 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  7 4 .
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t e r m s  o f  s o c i a l  t h e o r y  r e q u i r e s  t h a t  he be i n d i v i d u a t e d — i . e . , 

d i f f e r e n t i a t e d  w i t h i n  t h e  mass  o f  t h e  w h o le  t h r o u g h  a  s t a t e 

m e n t  o f  t h e  r e l a t i o n s  w h ic h  b i n d  him t o  t h a t  w h o le .

What i s  n e e d e d  i n  s o c i o - p o l i t i c a l  t h e o r y ,  t h e n ,  i s  a  

r e a f f i r m a t i o n  o f  t h e  G reek  c o n c e p t i o n  o f  r a t i o n a l i s m ,  w h e r e i n  

r a t i o n a l i t y  was p o s t u l a t e d  a s  a n  a t t r i b u t e  o f  t h e  w h o l e .  Ra

t i o n a l i t y ,  t h a t  i s ,  means o n l y  " t h a t  t h e  s t a t e ,  o u t  o f  w h a t 

e v e r  m a t e r i a l s  made,  i s  s p e c u l a t i v e l y  k n o w a b l e . " ^ ^  The t a s k  

o f  p h i l o s o p h y  i s  t h e  f o r m u l a t i o n  o f  c o n c e p t s ,  o r  c a t e g o r i e s ,  

t h r o u g h  w h ic h  t h i s  p o s t u l a t e d  o r  assum ed  r a t i o n a l i t y  can  be 

u t i l i z e d  a s  r e l i a b l e  k n o w le d g e ,  an d  i t  i s  t o  t h i s  t a s k  t h a t  

P r o f e s s o r  J o r d a n  d e v o t e d  h i s  i n t e l l e c t u a l  e n d e a v o r s .

P h i l o s o p h y  a s  P r a c t i c a l  C once rn

B e f o r e  b e g i n n i n g  t h e  a n a l y s i s  o f  t h e s e  c a t e g o r i e s - -  

t h e  p r i n c i p l e s  o f  P r o f e s s o r  J o r d a n ’ s c o r p o r a t e  p h i l o s o p h y - -  

m e n t i o n  m us t  be made o f  h i s  v iew o f  p h i l o s o p h y  a s  a  p r a c t i 

c a l  c o n c e r n .  I t  i s  p e r h a p s  s u r p r i s i n g  t h a t  i n  a n  a g e  c h a r 

a c t e r i z e d  by  a w a r e n e s s  o f  t h e  c r u c i a l  i m p o r t a n c e  o f  t h e  " s o 

c i o l o g y  o f  knowledge"^5 p h i l o s o p h y  i s  r e g a r d e d  w i d e l y  a s  a  

mere  a c a d e m ic  p a s t i m e .  Not l e a s t  among t h o s e  who s o  r e g a r d  

p h i l o s o p h y  a r e  t h o s e  s t u d e n t s  who c l a i m  t h e  m e th o d o lo g y  o f  

s c i e n c e  a s  t h e  o n l y  v a l i d  a p p r o a c h  t o  k n o w le d g e .

^ ^ J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  4 2 .

^ 5 K a r l  Mannheim, I d e o l o g y  an d  U t o p i a  (New York;  H a r -  
c o u r t .  B ra c e  & C o . ,  1 9 3 d ) ,  pp. 2 6 4 - 3 1 1 .
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One o f  t h e  m o s t  a r d e n t  a d v o c a t e s  o f  a  s c i e n c e  o f  p o l 

i t i c s  r e c e n t l y  i n s i s t e d  t h a t  " p o l i t i c a l  p h i l o s o p h y ,  p o l i t i 

c a l  t h e o r y ,  and  p o l i t i c a l  s c i e n c e  a r e  no  l o n g e r  i n t e r c h a n g e 

a b l e  t e r m s  a s  t h e y  w ere  i n  t h e  p a s t . " ^ ^  He, o f  c o u r s e ,  was 

a r g u i n g  f o r  r e c o g n i t i o n  o f  t h e  more r i g o r o u s  m e t h o d o l o g i c a l  

r e q u i r e m e n t s  o f  t h e  s c i e n t i f i c  m ethod  i n  p o l i t i c s ,  w h i c h  i s  

a  l e g i t i m a t e  demand. T he re  i s  a  d a n g e r ,  h o w e v e r ,  t h a t  s u c h  

s e m a n t i c  n i c e t i e s  w i l l  c o n f u s e  t h e  f u n c t i o n a l  s i m i l a r i t y  o f  

a l l  a t t e m p t s  a t  c o n c e p t u a l i z a t i o n .  I n  p r a c t i c a l  t e r m s ,  t h e  

v iew  of  C a s s i r e r  i s  o f  e q u a l  i m p o r t a n c e .  He w r i t e s  t h a t

i n  l a n g u a g e ,  i n  r e l i g i o n ,  i n  a r t ,  i n  s c i e n c e ,  man c an  do  
no  more t h a n  t o  b u i l d  up  h i s  own u n i v e r s e - - a  s y m b o l i c  
u n i v e r s e  t h a t  e n a b l e s  h im  t o  u n d e r s t a n d  a n d  i n t e r p r e t ,  
t o  a r t i c u l a t e  a n d  o r g a n i z e ,  t o  s y n t h e s i z e  a n d  u n i v e r s a l 
i z e  h i s  human e x p e r i e n c e . ^7

W hether  t h e  t e r m  " t h e o r y "  be u s e d  i n  t h i s  f u n c t i o n a l  s e n s e  o r  

o n l y  a s  q u a l i f i e d  by f o r m a l  r e q u i r e m e n t s  o f  v a l i d i t y ,  i t  

s h o u l d  be r e c o g n i z e d  t h a t  a l l  o f  e x p e r i e n c e  h a s  n o t  b e e n  r e 

d u c e d  t o  t h e  p o s i t i v i s t ' s  c a n o n s  o f  s c i e n c e ,  a n d  t h a t  a l l  a t 

t e m p t s  t o  r e n d e r  e x p e r i e n c e  i n t e l l i g i b l e  a r e  " t h e o r e t i c a l , "  

w h e t h e r  t h e  m ethod  be s c i e n c e ,  a r t ,  p h i l o s o p h y ,  r e l i g i o n ,  o r  

w h a t e v e r .  As one c o m m e n ta to r  on P r o f e s s o r  J o r d a n ' s  p h i l o s o 

phy  h a s  s t a t e d ,  " t h e  w o r l d  i s  i n t e l l i g i b l e  o n l y  i n  t e r m s  o f  

t h e  t h e o r i e s  w i t h  w h ic h  we i n t e r p r e t  i t . "

^ ^ B r e c h t ,  o£ .  c i t . , p .  17.

47E r n s t  C a s s i r e r ,  ^  E s s a y  on Man (G a rd e n  C i t y ,  N. Y . : 
D o u b led ay  & C o . ,  1 9 5 4 ) ,  p .  2 7 ^

48 R o b e r t  D. Mack, " i n t r o d u c t i o n "  t o  E s s a y s  i n  C r i t i -



s h e l t e r  o f  h i s  m yth  he  p e r c e i v e s  an d  e x p e r i e n c e s  t h e „
l i s  myth  he i s  a t  home i n  t h e  w o r l d .
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The p r a c t i c a l  i m p o r t a n c e  o f  p h i l o s o p h y ,  h o w e v e r ,  g o e s

beyond  t h e  r e l a t i o n  o f  p h i l o s o p h y  t o  s c i e n c e  a n d  i n t o  t h e

r e a l m  o f  e v e r y d a y  l i f e .  As P r o f e s s o r  Mae l v e r  p o i n t s  o u t ,

t h e  myth m e d i a t e s  b e tw e e n  man a n d  n a t u r e .  Prom t h e  
s h e l t e r  o f  h i s  m3 
w o r l d .  I n s i d e  h:

Thus t h e  a t t e m p t  t o  a v o i d  t h e o r y  i s  f u t i l e ,  l e a d i n g  o n l y  t o

a n  u n q u e s t i o n i n g  a c c e p t a n c e  o f  " r e c e i v e d "  t h e o r y .  P r o f e s s o r

J o r d a n ' s  c o n c e p t i o n  o f  l a n g u a g e  a s  a n  o b j e c t ,  u s e d  p r i m a r i l y

t o  c o n s t i t u t e  o b j e c t s ,  means t h a t  l a n g u a g e  i s  composed o f

sy m b o ls  t h a t  a r e  r e a l  i n  t h e m s e l v e s .  The t h i n g s  t o  w h ic h

t h e  t h e o r e t i c a l  s t a t e m e n t s  c o n t a i n e d  i n  an d  c o n s t r u c t e d  f ro m

la n g u a g e  r e f e r  a r e  n o t  r e p r e s e n t e d  a s  fo u n d  i n  n a t u r e  b u t  a s

i n t e r p r e t e d . I n  O r t e g a ' s  w o r d s ;

E v e ry  word shows u s  a  t h i n g - - t h a t  i s ,  t h e  word s a y s  i t  
t o  u s ,  shows i t  t o  u s ,  a l r e a d y  i n t e r p r e t e d ,  q u a l i f i e d .  
Language  i s  i n  i t s e l f  t h e o r y ,  ^ ^ r h a p s  t h e o r y  t h a t  i s  a l 
ways a r c h a i c ,  mummified ,  i n  some c a s e s  c o m p l e t e l y  o u t 
d a t e d .  Bu t  . . . e v e r y  word i s  a l r e a d y  a  c o n t r a c t e d ,  
and  a s  i t  w e r e ,  s a t u r a t e d  d e f i n i t i o n . 5^

The v e r y  u s e  o f  l a n g u a g e ,  t h e n ,  p r e s u p p o s e s  c o n c e p t u a l i z a 

t i o n .  The a l t e r n a t i v e s  a r e  n o t  w h e t h e r  one i s  t h e o r e t i c a l  

o r  n o n - t h e o r e t i c a l ,  b u t  w h e t h e r  one a d o p t s  a  c r i t i c a l  o r  a n  

u n c r i t i c a l  a t t i t u d e  t o w a rd  t h e o r y .  S im p ly  t o  i g n o r e  i t ,  o r

c i s m , by  E l i j a h  J o r d a n  (C h ic a g o :  U n i v e r s i t y  o f  C h ic ag o  P r e s s ,
1 9 5 2 ) ,  p .  5 .

^ ^ R o b e r t  M. Mae l v e r .  The Web o f  Governm ent  (New York :  
The M a c m i l l a n  C o . ,  1 9 4 ? ) ,  p .  5 .

5 0 j o s e  O r t e g a  y  G a s s e t ,  Man and  P e o p l e  (New Y ork :
W. W. N o r t o n  & C o . ,  1 9 5 7 ) .  P .  I 8 I .
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t o  d e n y  i t s  i m p o r t a n c e ,  i s  t o  a d o p t  a n  u n c r i t i c a l  a t t i t u d e .

Any p o l i t i c a l  b e h a v i o r ,  t h e n ,  i n v o l v e s  a  s e t  o f  t h e 

o r e t i c a l  a s s u m p t i o n s .  P r o f e s s o r  E a s t o n ,  d i s c u s s i n g  t h e  u s e s  

o f  p o l i t i c a l  s c i e n c e ,  h a s  s t a t e d  t h a t  " s t a t e s m a n s h i p  i s  a n  

a r t ,  n o t  a n  a p p l i e d  s c i e n c e , " 51 e l a b o r a t i n g  a s  f o l l o w s :

S i n c e  d e c i s i o n s  m u s t  be made i n  p r a c t i c a l  a f f a i r s ,  w h e r e ,  
e v e n  a t  i t s  b e s t ,  s c i e n c e  i s  u s u a l l y  i g n o r a n t  o f  some o f  
t h e  c o n s e q u e n c e s ,  t h e n  t h e  c h o i c e  m u s t  i n c l u d e  f o r e s i g h t  
b a s e d  on p r u d e n c e ; i t  becomes  t h e  a p p l i c a t i o n  n o t  o n l y  o f  
s c i e n t i f i c  k n o w led g e  b u t  a l s o  o f  p r u d e n t i a l  k n o w le d g e .52

A c c e p t i n g  " p r u d e n t i a l  knowledge"  a s  m ean in g  p e r c e p t i o n  o r

u n d e r s t a n d i n g  c h a r a c t e r i z e d  by  sound  judgm en t  i n  p r a c t i c a l

m a t t e r s ,  we come t o  t h e  c o r e  o f  t h e  p r o b le m :  a s s u m i n g  t h a t

p o l i t i c a l  s c i e n c e  c a n  s u p p l y  t h e  s c i e n t i f i c  k n o w le d g e ,  whence

comes t h e  p r u d e n t i a l  kn o w led g e?  To i g n o r e  t h e  r e a l  p ro b le m

h e r e  i s  t o  e q u a t e  so u n d  ju d g m en t  w i t h  p r i v a t e  s e l f - i n t e r e s t ,

w i t h  c u l t u r a l l y  d e t e r m i n e d  b e h a v i o r  p a t t e r n s ,  o r  w i t h  some

o t h e r  s u c h  a l t e r n a t i v e ,  a n y  o r  a l l  o f  w h ic h  may o r  may n o t

be " p r u d e n t i a l . "

Assuming t h a t  p r u d e n t i a l  know ledge  may n o t  be e q u a 

t e d  w i t h  c h a n c e ,  some e f f o r t  m u s t  be d e v o t e d  t o  t h e  d e t e r 

m i n a t i o n  o f  w h a t  i t  i s .  S i n c e ,  a s  K an t  d e m o n s t r a t e d ,  j u d g 

m e n t s  c a n  be made o n l y  i n  r e f e r e n c e  t o  p r i n c i p l e s ,  sound  

ju d g m en t  m u s t  be ju d g m en t  c o n s i s t e n t l y  d e r i v e d  f ro m  sound

5 l E a s t o n ,  o£ .  c i t . , p .  8 7 .

5 2 I b i d . , p .  8 7 n.
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p r i n c i p l e s .  The e s t a b l i s h m e n t  o f  sound  p r i n c i p l e s  i s  a  t a s k  

o f  p h i l o s o p h y ,  a n d  p h i l o s o p h y ,  t h e r e f o r e ,  i s  no  more i m p r a c 

t i c a l  t h a n  t h e  m ak ing  o f  ju d g m e n t s .

The f u n c t i o n  t o  be  p e r f o r m e d  by  t h e  p h i l o s o p h i c  method 
i s  n o t h i n g  o t h e r  t h a n  m ak ing  s e c u r e  t h e  c o n t e m p l a t e d  r e 
g r e s s  t o  p r i n c i p l e s ,  f o r  w i t h o u t  t h e  g u i d a n c e  o f  m e th o d ,  
s u c h  a  r e g r e s s  w ou ld  be m e r e l y  a  l e a p  i n  t h e  d a r k  and  
w o u ld  l e a v e  u s  w h ere  we w ere  b e f o r e — p r e y  t o  t h e  a r b i 
t r a r y .  53

T h u s ,  w h i l e  o t h e r s  d e b a t e ,  t h e  p r a c t i c a l  man m ust  assum e t h e  

i n t e l l i g i b i l i t y  o f  h i s  w o r l d .  B u t  t h e  d e g r e e  o f  i n t e l l i g i 

b i l i t y  t h a t  d o e s  i n  f a c t  e x i s t ,  an d  t h e  v a l i d i t y  o f  a c t i o n  

g r o u n d e d  t h e r e i n ,  v a r i e s  w i t h  t h e  s o u n d n e s s  o f  t h e  p r i n c i p l e s  

i n  t e r m s  o f  w h ic h  t h e  w o r l d  i s  i n t e l l i g i b l e .

To P r o f e s s o r  J o r d a n ,  t h e  m odern  w o r ld  was a t t e m p t i n g  

t o  u n d e r s t a n d  t h e  w o r l d  i n  t e r m s  o f  t h e  p r i n c i p l e s  o f  i n d i 

v i d u a l i s m ,  w h ic h  had  v i o l a t e d  a  b a s i c  r u l e  o f  l o g i c  i n  a t 

t r i b u t i n g  u l t i m a t e  s o c i a l  r e a l i t y  t o  p r i v a t e  i n d i v i d u a l s ,  

a n d  h ad  l o c a t e d  " p u r p o s e "  i n  t h e  p r i v a t e  "m inds"  o f  t h e s e  

i n d i v i d u a l s .  To o b t a i n  a  s o c i a l  p h i l o s o p h y ,  t h e n ,  t h e  s o c i 

e t y  had  t o  be c o n s t r u c t e d  f ro m  t h e s e  p a r t i c u l a r i s t i c  e l e 

m e n t s .  S i n c e  i t  was i l l o g i c a l ,  t h e  a p p r o a c h  was u n s o u n d ,  

an d  a c t i o n  b a s e d  t h e r e o n  was a c c o r d i n g l y  l e s s  v a l i d  t h a n  i t  

s h o u l d  b e .  He s u g g e s t s ,  i n  f a c t ,  t h a t  t h e  t h e o r y  h a s  been  

w o r k a b l e  o n l y  b e c a u s e  o f  t h e  e x c e p t i o n s  w h ic h  h av e  b e e n  made

5 3 L e o n a rd  N e l s o n ,  S o c r a t i c  Method and  C r i t i c a l  P h i 
l o s o p h y , t r a n s .  by  Thomas K. Brown I I I  (New Haven:  Y a le  U n i -  
v e r s l t y  P r e s s ,  1 9 4 9 ) ,  p .  108 .
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t o  i t .  Fewer  e x c e p t i o n s ,  i t  i s  t r u e ,  w e re  r e q u i r e d  u n d e r  

e a r l i e r ,  s i m p l e r  c o n d i t i o n s  o f  e x i s t e n c e ,  b u t  ” t h e  t e n d e n c y  

t o  s m a l l  u n i t  o r g a n i z a t i o n  w i t h  s u p e r i n d i v i d u a t i o n  i n t o  

l a r g e  p r a c t i c a l  o r  a d m i n i s t r a t i v e  s y s t e m s  i s  u p o n  u s  an d  i s  

t h e  c h a r a c t e r i s t i c  f a c t  o f  m odern  l i f e . "

I n  e r a s  o f  l e s s  com plex  s o c i a l  s t r u c t u r e  an d  p r o c e s s ,  

f o r  e x a m p le ,  t h e  d e f i n i t i o n  o r  o b j e c t i f i c a t i o n  o f  " p u r p o s e "  

by  p u b l i c  a g e n c i e s  was l e s s  c r i t i c a l .  I n  m odern  i n d u s t r i a l  

s o c i e t y ,  c h a r a c t e r i z e d  by  mass o r g a n i z a t i o n ,  i t  n o  l o n g e r  

can  be t a k e n  f o r  g r a n t e d  t h a t  p u b l i c  e n d s  a r e  b e i n g  s e r v e d  

when p r i v a t e ,  s u b j e c t i v e  i n t e r e s t s  a r e  s o u g h t  a s  p u r p o s e s .

What i s  n e e d e d ,  t h e n ,  i s  a  new s o c i a l  p h i l o s o p h y ,  

b a s e d  upon  sou n d  p r i n c i p l e s  c o n s i s t e n t  w i t h  t h e  f a c t s  o f  c o n 

t e m p o r a r y  l i f e .  T h i s  i s  t h e  t a s k  w h ich  P r o f e s s o r  J o r d a n  s e t  

f o r  h i m s e l f ,  t h e  r e s u l t s  o f  w h ic h  w i l l  be ex am in ed  h e r e i n .

The e f f o r t  was a  p r a c t i c a l  e f f o r t ,  b e c a u s e  a c t i o n  i s  a l w a y s  

g r o u n d e d  i n  t h e  t h e o r y  i n  t e r m s  o f  w h ic h  t h e  w o r l d  i s  v i e w e d ,  

and  o n l y  t h r o u g h  w h ic h  c an  t h e  w o r l d  become i n t e l l i g i b l e .

H is  e f f o r t ,  t h e n ,  was n o t  j u s t  t o  c o n s t r u c t  a  new s o c i a l  p h i 

l o s o p h y  t h e  b e t t e r  t o  e x p l a i n  s o c i a l  phenom ena ,  b u t  a l s o  t o  

p r o v i d e  a  t h e o r e t i c a l  b a s i s  f o r  a c t i o n  t h a t  w ould  be v a l i d  

i n  c o n t e m p o r a r y  s o c i o - p o l i t i c a l  l i f e .

5 ^ J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  32 2 .
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CHAPTER I I  

PURPOSE AS PUBLIC OR OBJECTIVE

P r o f e s s o r  J o r d a n  t h e n  b e l i e v e d  t h e  g r e a t  n ee d  o f  o u r  

a g e  t o  be a n  a d e q u a t e  s o c i a l  p h i l o s o p h y - - o n e  t h a t  c o u l d  a c 

c o u n t  f o r  t h e  t r e m e n d o u s  c h a n g e s  i n  t h e  o r d e r  o f  t h e  l i f e  o f  

c o n t e m p o r a r y  man t h r o u g h  a  m e a n i n g f u l  i n t e r p r e t a t i o n  o f  t h a t  

o r d e r ,  i n c l u d i n g  t h e  s t a t u s  o f  man w i t h i n  i t .  The t r u l y  a d e 

q u a t e  s o c i a l  p h i l o s o p h y ,  h o w e v e r ,  a l s o  m u s t  be a  p r a c t i c a l  

p h i l o s o p h y ,  w h ic h  means t h a t  i t  m u s t  be o f  s u f f i c i e n t  v a l i d 

i t y  t o  s e r v e  a s  a  b a s i s  and  g u i d e  f o r  human a c t i v i t y .

He t h o u g h t  t h a t  m odern  s o c i a l  p h i l o s o p h y  had  f a i l e d  

i n  t h i s  r e g a r d ,  a n d  t h a t  i t s  f a i l u r e  was t r a c e a b l e  t o  i t s  

s u b j e c t i v i t y - - t h a t  i s ,  t o  i t s  c o n c e r n  w i t h  t h e  " minds"  o f  

men c o n s i d e r e d  a s  a b s t r a c t  i n d i v i d u a l s .  Thus h i s  demand a s  

a  c r i t e r i o n  o f  a d e q u a c y  i n  s o c i a l  p h i l o s o p h y  w a s ,  i n  t h e  

f i r s t  i n s t a n c e ,  o b j e c t i v i t y ; p h i l o s o p h y  m u s t  e s c a p e  t h e  mo

r a s s  o f  a b s t r a c t  p s y c h o l o g i z i n g  i n t o  t h e  o b j e c t i v e  w o r ld  o f  

f a c t - - t h e  a c t i v e  w o r l d  o f  e v e r y d a y  l i f e .

I f  p u r p o s e ,  t h e r e f o r e ,  i s  t o  be a  m e a n i n g f u l  da tum  

f o r  p r a c t i c a l  p h i l o s o p h y ,  a s s i s t i n g  n o t  o n l y  i n  t h e  e x p l a n a 

27



28

t i o n  o f  s o c i a l  l i f e  b u t  a l s o  i n  t h e  p r o v i s i o n  o f  a t h e o r e t i 

c a l  b a s i s  f o r  human a c t i o n ,  he b e l i e v e d  t h a t  t h e  c o n c e p t  had 

t o  be r e s c u e d  f ro m  t h e  i n d i v i d u a l i s t  f o r m u l a t i o n ,  w h e r e i n  i t  

a p p e a r e d  a s  a r b i t r a r y  v o l i t i o n a l  a c t i v i t y  by  t h e  i s o l a t e d  i n 

d i v i d u a l .  The c o n c e p t  o f  p u r p o s e  m u s t  be g i v e n  o b j e c t i v e  

s t a t u s  i n  t h e  w o r l d  o f  p e r s o n s  and  t h i n g s .  H is  b a s i c  a s su m p 

t i o n ,  w h ic h  he d e m o n s t r a t e d  a t  g r e a t  l e n g t h ,  was t h a t  " l i f e  

i s  em bodied  o r d e r , " ^  and  h i s  f o r m u l a t i o n  o f  p u r p o s e  was i n  

p a r t  a n  a t t e m p t  t o  g i v e  i t  a  s t a t u s  w i t h i n  t h a t  o r d e r .

From S u b j e c t i v i t y  t o  Ob j e c t i v i t y

P r o f e s s o r  J o r d a n  b e l i e v e d  t h a t  t h e  s u b j e c t i v i s t  p h i 

l o s o p h y  o f  i n d i v i d u a l i s m  had  f a i l e d  i n  t h e  modern  p e r i o d  b e 

c a u s e  t h e  b e s t  t h a t  i t  c o u l d  do  w i t h  A r i s t o t l e ’ s famous a s 

s e r t i o n  t h a t  man i s  a  p o l i t i c a l  a n i m a l  was t o  i n t e r p r e t  i t  

a s  " s o m e t h i n g "  i n  t h e  "mind"  o f  man t h a t  " d ra w s"  him t o  h i s  

f e l l o w s .  To A r i s t o t l e ,  on t h e  o t h e r  h a n d ,  i t  had  m ean t  t h e  

o b j e c t i v e  t i e s ,  t h e  f u n c t i o n a l  s o l i d a r i t y ,  i n h e r e n t  i n  l i f e .

P r o f e s s o r  J o r d a n  b e l i e v e d ,  f u r t h e r m o r e ,  t h a t  s u b j e c 

t i v i s t  p h i l o s o p h y  h ad  f a i l e d  n o t  o n l y  t o  p r o d u c e  a n  a d e q u a t e  

s o c i a l  p h i l o s o p h y ,  b u t  a l s o  t o  d e a l  a d e q u a t e l y  w i t h  t h e  "mind"  

o f  m a n - - i t s  o b j e c t  o f  s p e c i a l  c o n c e r n .  T h i s  l a t t e r  f a i l u r e  

he fo u n d  i n  i t s  i n a d e q u a t e  a c c o u n t s  o f  t h e  r e l a t i o n  o f  t h e  

"mind"  t o  t h e  w h o le  o f  w h ich  "mind" i s  o n l y  a  p a r t .  Thus ,

^ E l i j a h  J o r d a n ,  Forms o f  I n d i v i d u a l i t y  ( I n d i a n a p o l i s :  
P r o g r e s s  P u b l i s h i n g  C o . ,  1 9 2 ? ) ,  p .  326 .
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f a i l u r e  i n  t h e  one n e c e s s i t a t e d  f a i l u r e  i n  t h e  o t h e r ,  s i n c e

i n  t h e  v e r y  s t u f f  o f  t h e  s i m p l e s t  e x p e r i e n c e  t h e r e  a r e  
[bo th ]  t h e  i n n e r  s u b j e c t i v e  p h a s e  o r  g r o u n d  s e n s e  o f  

f e e l i n g ,  and  t h e  o u t e r  o b j e c t i v e  r e f e r e n c e  t o  f a c t ,  t h e  
m ean in g  w h ic h  g i v e s  w h o l e n e s s  and  u n i v e r s a l i t y .  " S o c i a l "  
r e a l i t y  i s ,  t h e n ,  m e r e l y  a  c a s e  o f  o b j e c t i v e  r e a l i t y . ^

S t a t e s  o f  m ind ,  " e v e n  i n  t h e i r  mere d e s c r i p t i v e  a s p e c t s ,  im 

p l i c a t e  t h e m s e l v e s  w i t h  o b j e c t i v e  o r d e r s  o f  f a c t ,  and  f a c t  i n  

t h i s  s e n s e  o f  o r g a n i z a t i o n  i s  t h e  b a s i s  o f  s o c i a l  r e a l i t y . " 3

The " s t a t e  o f  mind" a s  a n  in w a rd  c h a r a c t e r i s t i c  o f  

t h e  i n d i v i d u a l  human b e i n g  can  be m e a n i n g f u l  o n l y ,  i f  a t  a l l ,  

i n  t h e  s t u d y  o f  t h e  i n d i v i d u a l  a s  a n  i s o l a t e d  o r g a n i s m ;  o t h e r 

w i s e ,  " t h e  ' s t a t e  o f  mind* o r  i n n e r  p r o c e s s  i s  a s  n o t h i n g  u n 

t i l  s o m e th in g  i s  o r  h a p p e n s  w h ic h  can  be r e l a t e d  t o  s o m e th in g  

e l s e  t h a t  i s  o r  h a p p e n s ,  t h a t  i s ,  u n t i l  t h e  s t a t e  o f  mind i s  

s t a t e d  a s  f a c t . " ' ^

T h i s  c o n c e p t i o n  o f  t h e  m in d -b o d y  p r o b le m  (w h ic h ,  i n  

i t s  u s u a l  f o r m u l a t i o n ,  he s e e s  a s  a p s e u d o - p r o b l e m ) ,  may be 

e x p r e s s e d  i n  t e r m s  o f  t h e  i n s t i t u t i o n a l - b e h a v i o r a l  c o n t r o 

v e r s y  w i t h i n  p o l i t i c a l  s c i e n c e . 5 I n  P r o f e s s o r  E a s t o n ' s  w o r d s ,

2 l b i d . , p .  142.

3 I b i d . , p .  143.

4 l b i d . , p .  1 5 9 .

5 c f .  David  E a s t o n ,  The P o l i t i c a l  Sys tem  (New York :  
A l f r e d  A. Knopf ,  1 9 5 3 ) .  A l s o ,  M u za fe r  i J h e r i f  an d  B e r t r a m  
K o s l i n ,  The " I n s t i t u t i o n a l "  v s . " B e h a v i o r a l "  C o n t r o v e r s y  i n  
S o c i a l  S c i e n c e  w i t h  S p e c i a l  R e f e r e n c e  t o  P o l i t i c a l  S c i e n c e  
(Norman: I n s t i t u t e  o f  Group R e l a t i o n s ,  U n i v e r s i t y  o f  O k la 
homa, i 9 6 0 ) .
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one g ro u p '  o f  p o l i t i c a l  s c i e n t i s t s  s t u d y  b e h a v i o r ,  w h ic h  " i n 

d i c a t e s  a n  i n t e n t i o n  t o  l o o k  a t  a  p a r t i c u l a r  a s p e c t  o f  d a t a ,  

t h e  p s y c h o l o g i c a l , " ^  w h i l e  a n o t h e r  c o n c e r n s  i t s e l f  w i t h  " s i t 

u a t i o n a l  d a t a . "  P r o f e s s o r  E a s t o n  a s s e r t s  t h a t  b o t h  a r e  ways 

o f  e x p l o r i n g  t h e  " f u n c t i o n i n g  o f  t h e  p o l i t i c a l  p r o c e s s . " ?

P r o f e s s o r  J o r d a n  a c t u a l l y  a t t e m p t s  t o  s y n t h e s i z e  t h e  

two i n t o  a  t h e o r y  o f  t h e  p o l i t i c a l  p r o c e s s ,  a s  P r o f e s s o r  

E a s t o n  s u g g e s t s  s h o u l d  be d o n e .  H is  a s s e r t i o n  t h a t  t h e  s t a t e  

o f  mind m us t  be s t a t e d  a s  f a c t  i s  e q u i v a l e n t  t o  t h e  b e h a v i o r -  

i s t  p o s i t i o n  t h a t  b e h a v i o r  i s  t h e  i m p o r t a n t  da tum.® His  

c r i t i c i s m  of  t h e  p o l i t i c a l  b e h a v i o r i s t s  would  be t h a t  many 

o f  them u s e  t h i s  da tum  a s  p s y c h o l o g i s t s ,  t r y i n g  t o  i n f e r  

f rom  i t  t h e  " s t a t e  o f  mind" of  t h e  a g e n t ,  w h e r e a s  i t  s h o u l d  

be a  b e g i n n i n g  p o i n t  f o r  t h e  a n a l y s i s  o f  t h e  p o l i t i c a l  p r o 

c e s s .  9 T h a t  i s ,  c o n c e r n  w i t h  b e h a v i o r  by  p o l i t i c a l  s c i e n -

® E as ton ,  o£. c i t . , p .  2 O5 .

? I b i d . , p .  2 0 6 .

® P ro fe s s o r  J o r d a n  a g r e e s  t h a t ,  i n  p s y c h o l o g y ,  t h e  
f a c t  i n  t h e  t y p e  o f  b e h a v i o r  c a l l e d  t h e  " r e f l e x  a r c  i s  t h e  
a r c  i t s e l f .  The a r c  i n v o l v e s  b o t h  s e n s e  f e e l i n g  an d  o r g a n i c  
movement,  t h e  f o r m e r  s e r v i n g  a s  g r o u n d  f o r  t h e  l a t t e r .  Where 
t h e  b e h a v i o r i s t s  i n  p s y c h o l o g y  w ere  c o n c e r n e d  w i t h  t h e  a r c - -
t h e  f a c t - - p r i m a r i l y  a s  a  datura  f rom  w h ic h  t o  i n f e r  t h e  " s t a t e  
o f  m ind ,  h o w ev er .  P r o f e s s o r  J o r d a n  a c c e p t s  t h e  w h o l e - - s u b -  
j e c t i v e  f e e l i n g  and  o b j e c t i v e  movement a a  e x p r e s s e d  i n  t h e  
a r c —a s  t h e  da tum  f o r  s o c i a l  t h e o r y .

^ P r o f e s s o r  E a s t o n  t a k e s  t h e  b e h a v i o r i s t s  t o  t a s k  f o r  
t h e i r  u s u a l  e f f o r t s  t o  u s e  " s i t u a t i o n a l  d a t a "  t o  i n f e r  t h e  
p s y c h o l o g i c a l  m ake-up  o f  i n d i v i d u a l s ,  r a t h e r  t h a n  a t t e m p t i n g  
t o  i s o l a t e  " g e n u i n e l y  p s y c h o l o g i c a l  v a r i a b l e s . "  E a s t o n ,  o p . 
c i t . ,  pp .  2 0 6 - 1 8 . P r o f e s s o r  J o r d a n  v iew s  t h e  c r e a t i v e  I n t e l -
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t l s t s  s h o u l d  l o o k  f o r w a r d  t o  i t s  c u l m i n a t i o n  i n  an d  t h r o u g h

t h e  p o l i t i c a l  p r o c e s s ,  r a t h e r  t h a n  b a ck w ard  t o  t h e  s t a t e  o f

mind f ro m  w h ic h  i t  i s s u e d .  Knowledge o f  s t a t e s  o f  m in d ,  he

c o n t e n d s ,  c a n n o t  p r o v i d e  t h e  b a s i s  f o r  a n  u n d e r s t a n d i n g  o f

p o l i t i c a l  o r d e r .

I t  i s  f ro m  t h e  o u tw a rd  a s p e c t s  o f  l i f e ,  t h r o u g h  t h e  o b 
j e c t i v e  c o m p l i c a t i o n  o f  o r d e r e d  p u r p o s e s ,  an d  n o t  f ro m  
t h e  i n w a r d n e s s  an d  d i s t r a c t e d  s e p a r a t e n e s s  o f  a b s t r a c t  
u n i q u e n e s s ,  t h a t  o u r  i n s i g h t  i n t o  t h e  r e a l i t y  o f  t h e  
o r d e r  o f  l i f e  i s  t o  com e .^

P o l i t i c a l  o r d e r  i s  o b j e c t i v e  i n  t h a t  i t  i s  t h e  o r d e r  w h i c h

b o t h  c r e a t e s  a n d  r e s u l t s  f ro m  t h e  t o t a l i t y  o f  t h e  o b j e c t i v e

t i e s  among t h e  human and  m a t e r i a l  f a c t ^ ^  i n v o l v e d  i n  t h e

p r o c e s s e s  o f  l i f e .

U l t i m a t e  c o n c e r n  w i t h  s t a t e s  o f  m in d ,  w h e t h e r  b y  s o 

c i a l  p h i l o s o p h e r s  o r  p o l i t i c a l  b e h a v i o r i s t s ,  i s ,  a s  f a r  a s  

s o c i a l  t h e o r y  i s  c o n c e r n e d ,  s u b j e c t i v i s m .  As a  p r a c t i c a l  

p h i l o s o p h y ,  s u c h  s u b j e c t i v i s m  l e a d s  d i r e c t l y  t o  t h e  n e a r 

s o l i p s i s m  o f  B e r k e l e y ’ s p r e c e p t  o f  s u b j e c t i v e  i d e a l i s m ,  e s s e  

e s t  p e r c i p i . P r o f e s s o r  J o r d a n  d o e s  n o t ,  h o w e v e r ,  i g n o r e  t h e  

a s p e c t  o f  f a c t  w i t h  w h ic h  s u b j e c t i v i s m  a t t e m p t e d  t o  d e a l .  On 

t h e  c o n t r a r y ,  t h i s  " i n n e r "  a s p e c t  o f  f a c t  i s  a n  i n t e g r a l  p a r t

l i g e n c e  a s  t h e  o n l y  " g e n u i n e l y  p s y c h o l o g i c a l  v a r i a b l e , "  i n  
t h e  s e n s e  i n  w h i c h  P r o f e s s o r  E a s t o n  u s e s  t h i s  t e r m .  A l l  
o t h e r  f a c t o r s  i n  t h e  p s y c h o l o g i c a l  m ake-up  he v iew s  a s  " s i t -  
u a t i o n a l l y  d e t e r m i n e d  ( P r o f e s s o r  E a s t o n ’ s t e r m i n o l o g y ) .

l O j o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  6 6 .

U p r o f e s s o r  J o r d a n  u s e s  t h e  t e r m  " f a c t "  a s  a  c o l l e c 
t i v e  n o u n .  We w i l l  f o l l o w  h i s  u s a g e .
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o f  t h e  t o t a l  f a c t ,  f u r n i s h i n g  t h e  fo rm  o f  w h ic h  t h e  e x t e r n a l

becomes t h e  c o n t e n t .

W i t h o u t  . . . c o n t e n t  t h e  i n n e r  v o l a t a l i z e s  [ s i c ]  i n  
p u r e  " i d e a , "  j u s t  a s  i n  t h e  a b s e n c e  o f  t h e  i n t e n t  a s  t h e  
f o r m a t i v e  o r  o r g a n i z i n g  p r i n c i p l e  o f  i n t e g r a t i o n ,  t h e  
c o n t e n t  becomes i n e r t  a n d  i n a n e  m a t t e r .  On t h e  one hand  
t h e  r e s u l t  i s  t h e  p h i l o s o p h y  o f  p u r e  a b s t r a c t  p u r p o s i v e 
n e s s ,  an d  on t h e  o t h e r ,  t h e  e q u a l l y  a b s t r a c t  m a t e r i a l i s 
t i c  p o s i t i v i s m  o f  s c i e n c e .

B e h a v i o r  i s  t h e n  t h e  f a c t  w i t h  w h ic h  one m u s t  d e a l .  

B e h a v i o r ,  h o w e v e r ,  c o n s i d e r e d  i n  t h e  A r i s t o t e l i a n  s e n s e  a s  

mere movement ,  i s  l i t t l e  more i n t e l l i g i b l e  a s  g r o u n d  f o r  a  

s o c i a l  and  p r a c t i c a l  p h i l o s o p h y  t h a t  s t a t e s  o f  m ind .  As th e  

b e h a v i o r  w i t h  w h ich  p o l i t i c a l  s c i e n c e  m u s t  d e a l  l o o k s  f o r 

w ard  t o  i t s  c u l m i n a t i o n  i n  a  p r o c e s s ,  b e h a v i o r  i s  i m p o r t a n t  

f o r  s o c i a l  t h e o r y  i n  te r ra s  o f  t h e  end  to w a rd  w h ic h  i t  i s  d i 

r e c t e d .  Such b e h a v i o r  i s  p u r p o s e d  b e h a v i o r ,  t o  w h ic h  S h e r i f  

and  S h e r i f ,  s o c i a l  p s y c h o l o g i s t s ,  r e f e r  i n  t h e i r  o b s e r v a t i o n  

t h a t  "human e x p e r i e n c e  and  b e h a v i o r  a r e  c h a r a c t e r i s t i c a l l y  

g o a l - d i r e c t e d . " ^3

P u r p o s e  i n  t h i s  s e n s e  i s  n o t ,  h o w ev e r ,  t h e  a r b i t r a r y  

v o l i t i o n  c h a r a c t e r i s t i c  o f  s u b j e c t i v i s t  p h i l o s o p h y .  I t  i s  

r a t h e r  t h e  p u r p o s e  o f  t h e  e t h i c  o f  Greek  eudaem onism ,  w h e r e 

i n  a l l  n a t u r a l  e n t i t i e s  a r e  c o n c e i v e d  a s  h a v i n g  a n  e n d ,  o r

J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p p .  I 5 4 - 5 .

13M uzafe r  and  C a r o l y n  W. S h e r i f ,  ^  O u t l i n e  o f  So
c i a l  P s y c h o l o g y ,  r e v .  e d .  (New Y ork ;  H a r p e r  & B r o t h e r s ,
Ï 95F ) ,  p .  11.
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a  f u n c t i o n ,  o r  a  p u r p o s e - - d i f f e r e n t  f o r m u l a t i o n s  o f  t h e  same 

phenom ena .

To p r o v i d e  a b a s i s  f o r  t h e  o b j e c t i v i t y  o f  p u r p o s e .  

P r o f e s s o r  J o r d a n  t u r n s  t o  n a t u r a l i s t i c  f u n d a m e n t a l s  a s  e v i 

d e n c e d  i n  t h e  f a c t s  o f  e v o l u t i o n  o r  g r o w t h - p r o c e s s .  Thus ,  

"man an d  h i s  l i f e - o r d e r  a r e  s i m p l y  a  p a r t  o f  t h e  u n i v e r s a l  

s y s t e m  of  e n e r g y  w h ich  i s  e v i d e n t  i n  t h e  r e v o l u t i o n  o f  t h e  

p l a n e t s  an d  t h e  movement o f  b o d i e s  on t h e  e a r t h . " ^5 I n  t h e  

c a s e  o f  l i v i n g  f o r m s ,  t h i s  s y s t e m  o f  e n e r g y  e x p r e s s e s  i t s e l f  

c h a r a c t e r i s t i c a l l y  i n  g r o w t h - p r o c e s s .  He f i n d s ,  t h e n ,  i n  

g r o w t h - p r o c e s s  t h e  b a s i s  o f  o b j e c t i v i t y ,  f o r  i n  t h a t  p r o c e s s  

a  fo rm  c o n t i n u a l l y  a b s o r b s  new c o n t e n t  t o  a c h i e v e  o r  r e a l i z e  

a  p u r p o s e  w h ic h ,  w h i l e  i n h e r e n t  w i t h i n  t h e  fo rm ,  y e t  l i e s  

beyond i t  a s  a n  end and  r e q u i r e s  t h e  c o m p r e h e n s io n  o f  c o n 

t e n t  e x t e r n a l  t o  t h e  fo rm  f o r  t h e  r e a l i z a t i o n  o f  t h e  e n d .

G r o w t h - p r o c e s s  t h e n  s e r v e s  a s  a s y n o p t i c  p r i n c i p l e  

w h ic h  comprehends  c o n t i n u i t y  o f  p e rm a n e n c e ,  w h ic h  " i s  n e c e s 

s a r y  t o  a n y  c o n c e p t i o n  o f  a  cosmos w h a t e v e r , " a s  w e l l  a s  

c h a n g e ,  w h ic h  i s  a  f a c t  o f  l i f e  and  t h e  o b j e c t i v e  r e l a t i o n  

b e tw e e n  p r e s e n t  f a c t  and  f u t u r e  f a c t  a s  i n c l u d i n g  e n d .

^^The r e l a t i o n  o f  t h e s e  t e r m s  i s  e x p l a i n e d  i n f r a , pp .
3 5 - 6 .

^ 5 e ü j a h  J o r d a n ,  Theory  o f  L e g i s l a t i o n , 2d e d .  ( C h i 
c a g o :  U n i v e r s i t y  of  Ch icago  P r e s s ,  I 9 5 2 ) ,  p .  235 .

16 I b i d . ,  p .  4 9 <
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I n  g r o w t h  t h e r e  i s  a  c o n t i n u o u s  an d  i d e n t i c a l  o r g a n i z a 
t i o n  f u r n i s h i n g  d e f i n i t e n e s s  o f  o r d e r  an d  s t r u c t u r e  f o r  
a  s e r i a l  v a r i e t y  o f  r e l a t i o n - c o n t e n t ,  and  i t  i s  t h e  com
mon a n d  n a t u r a l  i n s t a n c e  o f  g r o w th  t o  assum e t h a t  t h i s  
o r g a n i z a t i o n  h a s  o r i g i n a l  and  a c t i v e  c a p a c i t y  f o r  im p o s 
i n g  i t s e l f  upo n  t h e  c o n t e n t ,  o r  o f  s u b j e c t i n g  t h e  c o n 
t e n t  t o  s u c h  m o d i f i c a t i o n  a s  makes i t  c o m p a t i b l e  w i t h  t h e  
i d e n t i t y  o f  i t s  own s t r u c t u r e . ^ '

C o n t i n u i t y ,  o r  p e r m a n e n c e ,  i s  n e c e s s a r y  i f  t h e r e  i s  t o  be 

a n y  c o n c e p t i o n  o f  o r d e r  i n  l i f e - - t h e  r e g u l a r i t y  o f  e v e n t s  

w h ic h  a t t e m p t s  a t  know ledge  p r e s u p p o s e .  Growth,  h o w e v e r ,  i s  

a  f a c t  w h ich  c a n n o t  be d e n i e d ,  so  t h e  c o n t i n u i t y  t h a t  i s  a s 

sumed m us t  a l l o w  f o r  a  c h a n g e ,  and  f o r  t h e  c o m p r e h e n s i o n  o f  

t h e  new c o n t e n t  t h a t  i s  n e c e s s a r y  f o r  c h an g e .

The s y n o p t i c  p r i n c i p l e  o f  g r o w t h - p r o c e s s  i s  a  p h i l o 

s o p h i c  p r i n c i p l e ,  b e c a u s e  " a t  p r e s e n t  . . . g r o w t h  h a s  no a d e 

q u a t e  r e p r e s e n t a t i o n  i n  t h e  c a t e g o r i e s  o f  s c i e n c e .  . . . " ^ 8

I n  t h e  w o r l d  o f  f a c t s  e a c h  d e t a i l  i s  h u r r y i n g  on t o  b e 
come n o t  i t s  l a r g e r  s e l f  o f  f u l f i l l m e n t ,  b u t  i t s  n e x t ; 
t h e  p h i l o s o p h y  o f  t h e  n e x t  i s  t h e ’o b v e r s e  o f  t h e  p h i 
l o s o p h y  o f  t h e  a b s t r a c t  o t h e r .

S c i e n c e  w i t h  i t s  s t a t i c  c a t e g o r i e s  c o n c e i v a b l y  c o u l d  d e a l

w i t h  f a c t  p o s t u l a t e d  a s  f u l f i l l e d , 20 b u t  n o t  w i t h  f a c t  a s

e m e r g e n t  i n  g r o w th .

I T l b i d . ,  p .  2 7 4 .  

l ^ l b i d . , p .  2 8 0 .

200.
^ 9 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , pp .  1 9 9 -

2 ®This ,  f o r  e x a m p le ,  i s  t h e  a s s u m p t i o n  o f  t h e  " p o l i c y  
s c i e n c e s . "  Cf. H a r o l d  D. L a s s w e l l  and  D a n i e l  L e r n e r ,  The 
P o l i c y  S c i e n c e s  ( S t a n f o r d :  S t a n f o r d  U n i v e r s i t y  P r e s s ,  1 9 5 1 ) ,  
e s p .  C h a p t e r  1.  A l s o ,  H a r o l d  D. L a s s w e l l ,  " The Im m ed ia te
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The p h i l o s o p h i c  p r i n c i p l e  o f  g r o w t h - p r o c e s s  i s  a l s o  

i n h e r e n t  i n  G reek  eu d aem o n ism :  " i n  human a f f a i r s  i t  i s ,  a s  

A r i s t o t l e  s a i d  l o n g  a g o ,  t h e  c o m p le t e  o r  ' p e r f e c t '  f o rm  o f  a  

t h i n g  t h a t  i s  i t s  n a t u r e ;  n o t  w ha t  t h e  t h i n g  w a s ,  b u t  w h a t  

i t  may be i s  t h e  i n d e x  t o  w h a t  i t  e t e r n a l l y  i s W h a t  a 

t h i n g  may b e ,  h o w e v e r ,  i s  g ro u n d e d  i n  i t s  p r e s e n t ;  t h u s  t h e  

p h i l o s o p h y  o f  t h e  " a b s t r a c t  o t h e r , "  o r  a r b i t r a r y  p u r p o s i v e 

n e s s ,  o r  " p u r e  i d e a , "  i s  a s  i n a d e q u a t e  a s  i s  s c i e n c e  f o r  a  

p r a c t i c a l  p h i l o s o p h y .

Any s i t u a t i o n  o f  f a c t ,  t h e r e f o r e ,  i n c l u d e s ,  when 

v iew ed  f ro m  t h e  p r e s e n t ,  b o t h  i t s  p r e s e n t  d e t a i l  and  i t s  

p u r p o s e ; p u r p o s e  i s  t h e  p r i n c i p l e  a r o u n d  w h ic h  t h e  f a c t  i s  

o r g a n i z e d .  An a u t o m o b i l e  p l a n t  m us t  be o r g a n i z e d  i n  s u c h  a 

way a s  t o  make p o s s i b l e  t h e  m a n u f a c t u r i n g  o f  a u t o m o b i l e s - -  

i t s  p u r p o s e .

Viewed f ro m  t h e  s t a n d p o i n t  o f  i t s  p o s t u l a t e d  c o m p le 

t i o n  i n  p e r f e c t i o n ,  t h e  s i t u a t i o n  o f  f a c t  i s  t h e  e n d ,  w i t h  

i t s  s t r u c t u r e  a n d  c o n t e n t  i d e n t i f i e d  a s  a n  o b j e c t — e . g . , t h e  

o r g a n i z a t i o n  o f  men,  m a c h in e s  and  m a t e r i a l  a c t i v e  i n  t h e  

p r o c e s s  o f  m a n u f a c t u r i n g  a u t o m o b i l e s .

Prom t h e  s t a n d p o i n t  o f  t h e  c o n n e c t i o n  b e tw e e n  th e

F u t u r e  o f  R e s e a r c h  P o l i c y  a n d  Method i n  P o l i t i c a l  S c i e n c e , "  
A m er ican  P o l i t i c a l  S c i e n c e  Review ,  VL ( 1 9 5 1 ) ,  p .  133-

2 1 j o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  7 9 .
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p r e s e n t  s i t u a t i o n  o f  f a c t  a s  o r g a n i z e d  w i t h  r e s p e c t  t o  a  

p u r p o s e  a n d  t h e  f a c t  a s  e v i d e n c e d  i n  t h e  end  a s  a n  o b j e c t ,  

t h e  f a c t  i s  a  f u n c t i o n ;  t h u s ,  t h e  f u n c t i o n  o f  t h e  a u t o m o b i l e  

p l a n t  i s  t o  m a n u f a c t u r e  a u t o m o b i l e s .

A l l  t h r e e  o f  t h e s e  c o n c e p t s — p u r p o s e d  f a c t ,  en d ed  

f a c t ,  a n d  f a c t  a s  f u n c t i o n - - a r e  i n c l u d e d  w i t h i n  P r o f e s s o r  

J o r d a n ’ s c o n c e p t  o f  g r o w t h - p r o c e s s .  I t  i s  w i t h i n  t h i s  

g r o w t h - p r o c e s s ,  an d  i n  t e r m s  o f  t h e s e  c o n c e p t s  a s  i m p l i c i t  

t h e r e i n ,  t h a t  he saw i n  f a c t  a  t e n d e n c y  t o  become o r d e r e d .

Not  o n l y  d i d  P r o f e s s o r  J o r d a n  s e e  t h e  g r o w t h - p r o c e s s  

a s  t h e  b a s i s  o f  t h e  o b j e c t i v i t y  r e q u i r e d  f o r  a  s o c i a l  p h i 

l o s o p h y ;  he a l s o  t h o u g h t  t h a t  t h e  f a i l u r e  t o  r e c o g n i z e  and  

d e a l  a d e q u a t e l y  w i t h  t h i s  g r o w t h - p r o c e s s  had  g i v e n  r i s e  t o  

many o f  t h e  d i c h o t o m i e s  t h a t  hav e  p l a g u e d  b o t h  p h i l o s o p h y  

a n d  s c i e n c e .  Thus ,

t h e  d i s t i n c t i o n  o f  means an d  e n d ,  i n t e r n a l  an d  e x t e r n a l ,  
" s u b j e c t i v e "  an d  o b j e c t i v e ,  a l l  im p l y  an d  a r e  c o n d i t i o n e d  
upon t h e  s y n t h e s i s  w h ic h  r e p r e s e n t s  t h e  c o n t i n u i t y  and  
p e rm an en ce  o f  t h e  g r o w th  r e l a t i o n ,  and  a r e  r e l a t i v e  t o
t h a t  s y n t h e s i s . 22

F a i l u r e  t o  s y n t h e s i z e  p e rm an en ce  and  change  ( and  he b e l i e v e d  

t h a t  g r o w t h - p r o c e s s  f u r n i s h e d  t h e  o n l y  a d e q u a t e  p r i n c i p l e  

w h e r e i n  t h e  s y n t h e s i s  c o u l d  be e f f e c t e d )  c o u l d  n o t  b u t  l e a v e  

p h i l o s o p h y  i n  a  muddled  c o n f u s i o n .  To i l l u s t r a t e  t h e  s y n 

t h e s i s  by  t h e  o b v i o u s  exam ple  o f  b i o l o g i c a l  g r o w t h ,  t h e  "end"

2 2 I b i d . , p. 354 .
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- - t h e  p o t e n t i a l  o f  t h e  i n d i v i d u a l  c o n c e i v e d  a s  a  b i o l o g i c a l  

o r g a n i s m - - i s  i n h e r e n t  w i t h i n  t h e  g e n e t i c ,  e t c . , s t r u c t u r e  o f  

t h e  o r g a n i s m ,  b u t  t h e  " means" t o  t h e  r e a l i z a t i o n  o f  t h i s  end 

- - n o u r i s h m e n t ,  e t c . — a r e  e x t e r n a l ;  t h e  two a r e  s y n t h e s i z e d  

i n  t h e  g r o w t h - p r o c e s s ,  w h e r e i n  c o n t e n t  i s  i n c o r p o r a t e d  i n t o  

a  fo rm  t o  a t t a i n  a n  en d .

To i l l u s t r a t e  w i t h  a n  exam ple  n e a r e r  t h e  c o n c e r n s  o f  

p o l i t i c a l  s c i e n c e ,  a ssum e t h a t  a  c i t y  c o u n c i l  d e c i d e s  t o  c r e 

a t e  a  p u b l i c  u t i l i t y  t o  p r o v i d e  some s e r v i c e ,  a s ,  e . g . , e l e c 

t r i c  pow er .  I t  c r e a t e s  a n  o r g a n i z a t i o n  t o  a c c o m p l i s h  t h i s  

p u r p o s e ;  t h e  e n d - - t h e  p r o v i s i o n  o f  e l e c t r i c  p o w e r— i s  i n h e r 

e n t  i n  t h e  o r g a n i z a t i o n ,  b u t  b e f o r e  i t  can  be r e a l i z e d  new 

c o n t e n t - - l i n e s ,  g e n e r a t o r s ,  t r a n s f o r m e r s ,  e t c . - - m u s t  be 

b r o u g h t  u n d e r  t h e  o r g a n i z a t i o n a l  s t r u c t u r e  and  o r d e r e d  t o  

t h e  end  o f  p r o v i d i n g  t h e  s e r v i c e .  Thus t h e  end and  th e  

means a r e  s y n t h e s i z e d  w i t h i n  t h e  g r o w t h - p r o c e s s  o f  t h e  o r 

g a n i z a t i o n .

I n  t h i s  l a t t e r  exam ple  a n  o r g a n i z a t i o n  was c r e a t e d  

t o  embody a  p u r p o s e  t o  be r e a l i z e d  a s  a n  e n d .  I n  t h e  o r d i n 

a r y  c o u r s e  o f  l i f e ,  ho w ev er ,  p u r p o s e s  o f t e n  emerge w i t h o u t  

s u c h  c o n s c i o u s  a c t i v i t y  on t h e  p a r t  o f  t h o s e  who a r e  i n s t r u 

m e n t a l  t o  t h e i r  embodiment  i n  f a c t .  I n  su c h  c a s e s  t h e  p r o b 

lem becomes one o f  i d e n t i f y i n g  t h e  p u r p o s e .  A m a n u f a c t u r i n g  

p l a n t  i s  b e g u n ,  f o r  e x a m p le .  What i s  t h e  p u r p o s e  o f  t h i s  

o r g a n i z a t i o n ?  To m a n u f a c t u r e  c o m m o d i t i e s?  To make a  p r o f i t ?
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To c o n t r o l  t h e  m a r k e t  f o r  a  p a r t i c u l a r  l i n e ,  o f  c o m m o d i t i e s ?  

These  a r e  p r a c t i c a l  q u e s t i o n s ,  s i n c e  i t  i s  n o t  o n l y  c o n c e i v 

a b l e  b u t  p r o b a b l e  t h a t  a n  i n s t i t u t i o n  o r g a n i z e d  t o  make a  

p r o f i t ,  o r  t o  c o n t r o l  t h e  m a r k e t ,  w ould  d i f f e r  f ro m  one t h a t  

i s  o r g a n i z e d  f o r  t h e  p u r p o s e  o f  m a n u f a c t u r i n g  c o m m o d i t i e s .

The p r o c e s s  o f  i d e n t i f y i n g  p u r p o s e s  i s  t h e  p r o b le m  

o f  o b j e c t i f y i n g  t h e  p u r p o s e s - - t h a t  i s ,  o f  s t a t i n g  them a s  

e n d s  t o  be r e a l i z e d .  As s u c h ,  i t s  c o m p r e h e n s io n  r e q u i r e s  a n  

u n d e r s t a n d i n g  o f  t h e  s t a t u s  and  f u n c t i o n  o f  e n d s  i n  t h e  p r o 

c e s s e s  o f  l i f e .

The End a s  C o n s t i t u e n t  o f  t h e  R e a l

As t h e  f i n a l  fo rm  o f  a  s y s t e m  o f  f a c t  i n  w h ic h  fo rm  

an d  c o n t e n t  a r e  s y n t h e s i z e d  i n  a n  o b j e c t - - t h e  p u b l i c  u t i l i t y  

p r o v i d i n g  power  s e r v i c e  i n  t h e  p r e v i o u s  e x a m p l e - - t h e  end  i s  

c o n s t i t u e n t  o f  t h e  r e a l ,  w h ic h  means t h a t  l i f e  a l w a y s  c o n 

s i s t s  o f  f a c t s  a r r a n g e d  i n  some d e g r e e  o f  o r d e r .  Viewed f ro m  

p r e s e n t  d e t a i l  o f  f a c t ,  h o w e v e r ,  t h e  end  i s  p r e s e n t  o n l y  i n  

p u r p o s e  a s  t h e  o r g a n i z i n g  p r i n c i p l e  o f  a  s y s t e m  o f  f a c t .  As 

p u r p o s e  o n l y ,  t h e  end i s  c o n s t i t u t i v e  o f  t h e  r e a l ,  w h ic h  means 

t h a t  i t  i s  e n g a g e d  i n  t h e  c r e a t i o n  o f  t h e  o r d e r  o f  l i f e .

Viewed s u b j e c t i v e l y ,  f ro m  w i t h i n  t h e  s y s t e m  o f  f a c t  

o f  w h ic h  i t  i s  t h e  o r g a n i z i n g  p r i n c i p l e ,  p u r p o s e  i s  u n c o n 

s c i o u s  l i f e  p r o c e s s  o r  " t h e  u r g e n c y  o f  f a c t  to w ard  o b j e c t i 

f i c a t i o n ,  t h e  e f f e c t i v e  o r  p o s i t i v e  i n e r t i a  o f  s t r u c t u r e  and
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a r r a n g e m e n t  o r  d i s t r i b u t i o n  o f  p a r t s  w h ic h  t e n d s  a u t o m a t i c 

a l l y  t o  o r d e r  a n d  f o rm .  . . . " 2 3  ^  s u b j e c t i v e  c o n c e p t i o n  o f

p u r p o s e  d o e s  n o t  d e a l  a d e q u a t e l y  w i t h  t h e  f a c t s ,  h o w e v e r ,  

b e c a u s e  p u r p o s e  a l w a y s  i n v o l v e s  f a c t s  t h a t  a r e  o b j e c t i v e  t o  

t h e  o r g a n i z a t i o n  i t s e l f .  The o r g a n i z a t i o n  o f  f a c t  s e e k s  a n  

end  w h ic h  i s  y e t  t o  be  r e a l i z e d ,  and  s e e k s  t h i s  end  t h r o u g h  

t h e  i n c o r p o r a t i o n  o f  c o n t e n t  a s  y e t  e x t e r n a l  t o  t h e  o r g a n i 

z a t i o n .  A p u r p o s e ,  t h e n ,  " i s  n o t  a n  a b s t r a c t  m e n t a l  f o rm  

b u t  a  com plex  o f  e n v i r o n m e n t a l  f a c t . " ^ ^

The s u b j e c t i v e  t r e a t m e n t  o f  p u r p o s e  i s  f r e q u e n t l y  

e x p r e s s e d  i n  t e r m s  o f  v a l u e s  a n d  v a l u e - p r o b l e m s ,  a  s o u r c e  o f  

no  s m a l l  e m b a r r a s s m e n t  t o  p o l i t i c a l  s c i e n c e  w here  t h e  f i e l d  

i s  d i v i d e d  b e tw e e n  t h o s e  who f e e l  t h a t  v a l u e s  m u s t  and  t h o s e  

who f e e l  t h e y  m us t  n o t  be  t r e a t e d  w i t h i n  t h e  d i s c i p l i n e .  

P r o f e s s o r  J o r d a n ’ s a p p r o a c h  a t t e m p t s  t o  a b o l i s h  t h e  t y p e  o f  

p h i l o s o p h y  w h i c h ,  he f e e l s ,  g a v e  r i s e  t o  t h e  v a l u e  p r o b l e m . ^5  

H i s  c o n t e n t i o n  i s  n o t  t h a t  v a l u e s  a r e  m e a n i n g l e s s ,  b u t  r a t h 

e r  t h a t  t h e  a t t e m p t  t o  d e a l  w i t h  them i n  t e r m s  o f  a b s t r a c t

2 3 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  59-

2 4 j o r d a n ,  Forms o f  I n d i v i d u a l i t y ,  o p . c i t . , p .  20 1 .

2 5 as a  s e p a r a t e  f i e l d  o f  s t u d y ,  a x i o l o g y ,  o r  g e n e r a l  
t h e o r y  o f  v a l u e ,  d a t e s  o n l y  f ro m  t h e  iS g O ’ s ,  s tem m ing  f ro m  
t h e  d e b a t e  b e tw e e n  A. MeinOng a n d  C. E h r e n f e l s ;  i t s  r o o t s  go 
b a c k  o n l y  t o  H obbes ,  B en tham ,  Hume, e t c . , w i t h  m ere  f o r e b o d 
i n g s  o f  t h e  p r o b le m  i n  t h e  e a r l y  H e d o n i s t s .  Cf.  S t e p h e n  C. 
P e p p e r ,  "A B r i e f  H i s t o r y  o f  t h e  G e n e r a l  T h e o ry  o f  V a l u e , "  A 
H i s t o r y  o f  P h i l o s o p h i c a l  S y s t e m s ,  e d .  by  V i r g i l i u s  Perm (New 
York :  P h i l o s o p h i c a l  L i b r a r y ,  1 9 5 0 ) ,  p .  493»
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s u b j e c t i v i t y  r e s u l t s  i n  a  mere  e n u m e r a t i o n  o f  p r e f e r e n c e s .

V a lue  s t a t e m e n t s ,  he t h o u g h t ,

a r e  m ag ic  u n t i l  t h e  f a c t s  t h e y  a r e  s u p p o s e d  t o  i n d i c a t e  
a r e  s e e n  i n  t h e i r  o b j e c t i v e  r e l a t i o n s  w i t h i n  t h e  s t r u c 
t u r e  o f  e x p e r i e n c e .  . . . R i g h t  . . . i s  a n  o r d e r  o f  
f a c t  . . . e f f e c t i v e  a s  a  d e t e r m i n a n t  o f  e n d s  i n d e p e n 
d e n t l y  o f  and  i n d i f f e r e n t  t o  a n y  s u b j e c t i v e  c o n s i d e r a 
t i o n s  . 2 o

T h u s ,  " t h e  a l t e r n a t i v e  ‘ v a l u e s '  o r  ' f a c t s '  i s  i t s e l f  a m i s 

l e a d i n g  one ;  v a l u e s  t h a t  a r e  r e a l  a r e  a l s o  f a c t s ;  and  f a c t s  

t h a t  a r e  v a l i d  a r e  a l s o  v a l u e s . " ^ 7

P r o f e s s o r  J o r d a n  t h o u g h t  t h a t  t h e  e r r o r  o f  t h e  s u b 

j e c t i v i s t s  w h ic h  l e d  t o  t h e  d i s t i n c t i o n  b e tw e e n  f a c t s  and  

v a l u e s  was j u s t  t h e  d i s t i n c t i o n  b e tw e e n  t h e  mind and  t h e  ob 

j e c t s  o f  t h e  mind ;  h i s  own view was t h a t

t h e  r e a l i t y  i s  t h e  i d e a - f a c t  s i t u a t i o n  a s  i n d i v i d u a t e d  
t h r o u g h  i t s  m u t u a l i t y .  The s t a t e  o f  mind a s  s u c h  i s  
n o t h i n g  u n t i l  i t  i n v e s t s  i t s e l f  w i t h  i t s  end  i n  t h e  com
m u n i t y  o f  n a t u r e .  I t  m u s t  c a r r y  i t s e l f  o u t  o u t w a r d l y  
i n  t h e  o v e r t  f a c t .  . . . 2 °

He r e j e c t e d  " a s  v i g o r o u s l y  a s  p o s s i b l e  t h e  d i s t i n c t i o n  b e 

tw een  i t  [mind] and  t h e  t h i n g s  t h a t  i n f l u e n c e  i t  a n d  a c t  u p 

on i t . " T h e  f a c t  o f  t h e  m a t t e r  i s  t h a t  " i d e a  and  i t s  ob

j e c t  a r e  . . . m u t u a l l y  o r g a n i c  t o  t h e  m e a n in g  o f  p r e s e n t  

e x p e r i e n c e ." 30

2 6 j o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  120 .  

2 7 l b i d . , p .  2 6 1 .

J o r d a n ,  Poi'ms o f  I n d i v i d u a l i t y ,  o p . c i t . , p .  160 .  

2 9 i b i d . ,  p .  2 2 5 . See i n f r a , p p .  1 1 9 -2 7 .

3 0 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  I 5 5 .
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T h i s  c o n c e p t i o n  d o e s  n o t  d e n y  t h e  c r e a t i v e  i n t e l l i 

g en ce  w h ic h  f u r n i s h e s  man w i t h  h i s  i d e a l i z i n g  c a p a c i t y .  On 

t h e  c o n t r a r y ,  t h e  a b i l i t y  t o  s e e ,

w i t h i n  t h e  a c t u a l i t i e s  o f  t h e  p r e s e n t ,  n e c e s s i t i e s  o f  a  
w i d e r  w o r l d  r e l a t i o n  . . .  i s  p r e c i s e l y  w h a t  d i f f e r e n t i 
a t e s  man a s  r a t i o n a l  f rom  o t h e r  b e i n g s  and  r e n d e r s  him 
c a p a b l e  o f  c u l t u r e . ^

When i d e a l i z i n g ,  h o w ever ,  w h ic h  means when he i s  s p e c u l a t i n g  

a s  t o  t h e  n a t u r e  o f  e n d s ,  man d o e s  so  i n  t e r m s  o f  t h e  o b j e c t s  

upon  w h ich  t h e i r  r e a l i z a t i o n  d e p e n d s ;  t h a t  i s ,  t h e  a c t i v e  i n 

t e l l i g e n c e  a t t e m p t s  t o  o r d e r  t h e s e  o b j e c t s  i n  s u c h  a  way a s  

t o  e f f e c t u a t e  t h e  e n d . 32

S i n c e ,  a s  h a s  b e e n  s u g g e s t e d , 33 t h e  end t h a t  i s  

s o u g h t  i s  a  d e t e r m i n a n t  o f  t h e  o r g a n i z a t i o n  o f  f a c t  t h r o u g h  

w h ic h  i t  w i l l  be r e a l i z e d ,  e n d s  a r e  i m p o r t a n t  t o  a n  u n d e r 

s t a n d i n g  o f  t h e  o r d e r i n g  o f  l i f e ,  w h ich  i s  t o  s a y  i n  p o l i 

t i c s .  3^ B u t  t h i s  c o n c e p t i o n  o f  end a s  a d e t e r m i n a n t  o f  t h e  

o r d e r  o f  l i f e  e m p h a t i c a l l y  i s  n o t  a  c o n c e p t i o n  o f  " t e l e o l o g i -

31 J o r d a n ,  T he ory  o f  L e g i s l a t i o n , o p . c i t . , p .  145 .

3 2 p r o f e s s o r  J o r d a n  a t t r i b u t e s  t h e  f o r m u l a t i o n  o f  
" mind" a s  " a c t i v e  c o n t e m p l a t i o n "  t o  F i c h t e ,  who saw t h a t  
" i t s  own ' a c t i o n  p a t t e r n s , *  a s  i d e a l  a n t i c i p a t i o n  b u t  n o t  a s  
o r g a n i c  p r e c i p i t a t e s ,  s t a n d  r e a d y  i n  t h e  m e n t a l  s t r u c t u r e  t o  
i n c o r p o r a t e  o r  embody d e t a i l s  o f  f a c t  a s  t h e y  a p p e a r . "
I b i d . , p .  145 .  K a n t ' s  f o r m u l a t i o n ,  o f  c o u r s e ,  was a  p l u r a l 
i t y  o f  f i x e d  c a t e g o r i e s  i n n a t e  t o  t h e  m ind.

3 3 S u p r a , p .  37 .

3 4 p r o f e s s o r  J o r d a n  m a i n t a i n s  t h a t  p o l i t i c s  t h e  
o r d e r i n g  o f  l i f e ,  d e r i v i n g  i t s  c o n t e n t  f rom  l i f e  i t s e l f  i n  
i t s  e c o n o m ic ,  r e l i g i o u s ,  e t h i c a l ,  e t c . , m a n i f e s t a t i o n s .  See 
i n f r a ,  pp .  19 2 - 2 0 2 .
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c a l  c a u s a l i t y , ” w h e r e i n  t h e  end l e a d s  i n e x o r a b l y  t o  i t s  own

r e a l i z a t i o n .  P r o f e s s o r  J o r d a n  s t a t e s  t h a t  t h e

end . . .  i s  no m y s t i c a l  f i n a l  c a u s e  w h ic h  makes s o  much 
t r o u b l e  f o r  t h e  s c i e n t i s t ,  b u t  m e r e l y  and  s i m p l y  t h e  
f a c t  t h a t  t h e  s y s t e m  o f  s t r u c t u r e s ,  a s  o r g a n i z e d  f a c t ,  
t e n d s  u n i f o r m l y  t o  c o m p l e t i o n  i n  a  more c o m p r e h e n s iv e  
s y s t e m  o f  f a c t . 35

P r e s e n t  s y s t e m s  o f  f a c t ,  o f  c o u r s e ,  may be v iew ed  a s  t h e  

p u r p o s e d  end o f  h i s t o r y ,  b u t  s u c h  a  f o r m u l a t i o n  i s  o f  no  c o n 

s e q u e n c e  f o r  two r e a s o n s :  ( l )  ends  a r e  i d e a l  f o r m u l a t i o n s ,  

a n d  a r e  n e v e r  r e a l i z e d  i n  p e r f e c t i o n - - ” t h e  r e a l  c o n t a i n s  a l l  

t h e  d e f e c t s  o f  t h e  a c t u a l ” a nd  (2)  new p u r p o s e s ,  demand

i n g  d i f f e r e n t  and  more c o m p r e h e n s iv e  fo rm s  o f  o r d e r ,  emerge  

c o n t i n u a l l y  d u r i n g  t h e  e v o l u t i o n  o f  l i f e .

Tlie p r o b le m  f o r  p r a c t i c a l  p h i l o s o p h y ,  w h ich  i s  c o n 

c e r n e d  w i t h  t h e  n e e d s  o f  f u t u r i t y  a s  t h e s e  a r e  g r o u n d e d  i n  

t h e  o r g a n i z a t i o n  o f  p r e s e n t  f a c t ,  i s  one o f  t h e  r e l a t i o n  b e 

tw een  t h e  p r e s e n t  c o l l o c a t i o n  o f  f a c t  an d  t h e  p u r p o s e d  end 

o f  f a c t .  P r a c t i c a l  p h i l o s o p h y ,  t h e r e f o r e ,  i n  t h e  n e c e s s i t y  

t o  p r o v i d e  a  t h e o r e t i c a l  b a s i s  f o r  human a c t i v i t y ,  c a n n o t  

r e s t  a t  t h e  p o i n t  w here  i t  r e a c h e s  a n  u n d e r s t a n d i n g  o f  end 

a s  i n h e r e n t - - a l t h o u g h  o f t e n  h i d d e n —w i t h i n  a  p r e s e n t  o r g a n i 

z a t i o n  o f  f a c t ;  i t  m u s t  a l s o  be c o n c e r n e d  w i t h  ” t h e  m e t a p h y s 

i c a l  s t a t u s  o f  a c t i o n  a s  t h e  g r o u n d  f o r  t h e  p r a c t i c a l  l i f e . ” 37

3 5 j o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  316 .  

36 i b i d . , p .  1 3 0 .

3 7 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  173 .
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A c t i o n  a s  Means t o  End

The c e n t r a l  e l e m e n t  o f  t h e  p h i l o s o p h i c  p r i n c i p l e  o f  

g r o w t h - p r o c e s s  I s  a c t i o n ,  w h e r e i n  " a c t i o n "  I s  u s e d  t o  d e n o t e  

a n y  b e h a v i o r  t h a t  l e a d s  t o  t h e  r e a l i z a t i o n  o f  e n d s .  A c t i o n ,  

t h a t  I s ,  I s  p u r p o s e d  movement I n  t h e  A r i s t o t e l i a n  s e n s e .  

Given  a  s i t u a t i o n  o f  f a c t — e . g . ,  t h e  e l e c t r i c  u t i l i t y  c o r 

p o r a t i o n —w h ic h  I s  o r g a n i z e d  w i t h  r e s p e c t  t o  a  p u r p o s e  ob 

j e c t i f i e d  a s  a n  e n d - - e . g . , t h e  p r o v i s i o n  o f  e l e c t r i c  p o w e r - -  

a c t l o n  I s  t h e  means t h r o u g h  w h ic h  t h e  end  I s  r e a l i z e d .  E x 

c l u s i v e  c o n c e r n  w i t h  p r e s e n t  f a c t  I s ,  I n  P r o f e s s o r  J o r d a n ’ s 

t h e o r y ,  a b s t r a c t  m a t e r i a l i s m  I n  t h a t  I t  I g n o r e s  t h e  q u e s t i o n  

o f  "Why?" C once rn  o n l y  w i t h  e n d s ,  on t h e  o t h e r  h a n d .  I s  

e q u a l l y  a b s t r a c t  p u r p o s i v e n e s s  I n  t h a t  I t  I g n o r e s  t h e  e q u a l 

l y  v i t a l  q u e s t i o n  o f  "How?"

The r e l a t i o n  b e tw e e n  p r e s e n t  f a c t  a n d  t h e  end  t h a t  

I s  t o  be r e a l i z e d  I s ,  t h e r e f o r e ,  f o r  p r a c t i c a l  p h i l o s o p h y ,  

t h e  a c t i o n  o f  t h e  p r e s e n t  o r g a n i z a t i o n  o f  f a c t  t o w a r d  t h e  

e n d .  "An a c t  I s  t h e  a s s u m p t i o n  t h a t  a  r e l a t i o n ,  c r e a t e d  by 

a n d  e x i s t i n g  o n l y  I n  t h e  c o n t e m p l a t i o n ,  can  be r e a l i z e d  a s  a  

f i x e d  o b j e c t i v e  bond b e tw e e n  t h e  a g e n t  and  h i s  w o r l d . " 3^ 

Thus ,  t h e  f u n c t i o n  o f  t h e  c o r p o r a t i o n  I n  t h e  p r e v i o u s  exam

p l e ,  t h e  p r o v i s i o n  o f  e l e c t r i c  p ow er ,  may be p e r f o r m e d  o n l y  

t h r o u g h  a c t i o n ;  t h e  s e r v i c e  p r o v i d e d  i s  t h e  f u n c t i o n  o f  t h e

S ^ E l l j a h  J o r d a n ,  The Good L i f e  ( C h i c a g o ;  U n i v e r s i t y  
o f  Ch icago  P r e s s ,  1 9 4 9 ) ,  p .  17.
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i n s t i t u t i o n  t h a t  b i n d s  i t  t o  t h e  w o r l d  o f  f a c t  o f  w h ic h  i t  

i s  a  c o n s t i t u e n t  p a r t .  T h a t  t h e  r e l a t i o n  e x i s t s  i n  c o n te m 

p l a t i o n ,  i n  a n  i n t e n t i o n  t o  p r o v i d e  power  s e r v i c e ,  i s  p e r  s e  

o f  no c o n s e q u e n c e ;  * ' i t  i s  o n l y  when t h e  r e l a t i o n  i s  made a n  

e l e m e n t  w i t h i n  a n  a s s u m p t i o n  upon  w h ic h  a c t i o n  i s  made t o  

d e p e n d  t h a t  i t s  o b j e c t i v e  s t a t u s  i s  d e t e r m i n e d .  . . . " 3 9

A c t i o n  i s  t h e n  t h e  means t o  t h e  a c t u a l i z a t i o n  o f  t h e  

r e a l ,  " t h e  i n t e g r i t y  o f  f a c t  w h ich  c o n t a i n s  i t s  own en d  a n d  

e n d s  i n  i t s e l f . " ^ ®  What i s  n e ed e d  i n  p r a c t i c a l  p h i l o s o p h y  

i s  t h e r e f o r e  a  l o g i c  o f  a c t i o n ; t h e  l a c k  o f  s u c h  a  l o g i c  

p r e c l u d e s  t h e  c r e a t i o n ,  a t  p r e s e n t ,  o f  a  s c i e n c e  o f  s o c i a l  

r e a l i t y .  W i t h o u t  s u c h  a  l o g i c ,  t h e  outcome o f  a n  a c t  i s  n e v 

e r  s u r e ,  n e v e r  w h o l l y  p r e d i c t a b l e ,  f o r  " t h e  o b j e c t i v e  d i f f e r 

e n c e  w h ic h  a n  a c t  makes i n  t h e  w o r l d  d o e s  n o t  e x i s t  u n t i l  a f 

t e r  t h e  a c t  h a s  t a k e n  p l a c e .  . . . " Eve n i f  t h e  i n t e l l i 

g en c e  c o u ld  s p e c u l a t i v e l y  d e t e r m i n e  t h e  en d s  w i t h  p r e c i s i o n ,  

t h e  l a c k  o f  s u c h  a  l o g i c  i m p l i e s  t h a t  t h e r e  m u s t  a l w a y s  be 

a n  e l e m e n t  o f  a d v e n t u r e  and  r i s k  i n  t h e  a c t i v e  l i f e .

3 9 jo r d a n ,  Theory o f  L e g i s l a t i o n , o p . c i t . , p.  179 .

J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  1 4 8 .

J o r d a n ,  The Good L i f e ,  o p . c i t . , p .  43 .  L ik e  many 
o t h e r s .  P r o f e s s o r  J o r d a n  a t t r i b u t e s  t o  s c i e n c e  a n  " e x a c t n e s s "  
t o  w h ic h  i t  d o e s  n o t  p r e t e n d ,  e s p e c i a l l y  i n  some p h a s e s  o f  
c o n t e m p o r a r y  p h y s i c s .  He demands o f  s c i e n c e ,  s e e m i n g l y ,  t h e  
k i n d  o f  e x a c t i t u d e  p o s s i b l e  o n ly  i n  l o g i c a l  s y s t e m s —a s ,  e . g . ,  
m a t h e m a t i c s .  E x c e p t  f o r  h i s  f a i l u r e  t o  c l a r i f y  t h i s  one 
p o i n t ,  h i s  w orks  c o n t a i n ,  p a s s i m , a  t h o u g h t - p r o v o k i n g  c r i 
t i q u e  o f  s c i e n c e  a f t e r  t h e  m anner  o f  W h i t e h e a d ,  C a s s i r e r ,  a n d  
L a n g e r .
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T h i s  e l e m e n t  o f  r i s k  i s  t h e  a s p e c t  o f  l i f e  w h ic h  t h e  

e x i s t e n t i a l i s t s ,  r e l i g i o u s  an d  n o n - r e l i g i o u s ,  have  e r e c t e d  

i n t o  a  m e t a p h y s i c .  Caught  i n  t h e  d i c h o to m y  o f  a n  i n t e l l i 

g e n c e  u n a b l e  t o  make c o n t a c t  w i t h  t h e  r e a l  w o r l d  and  a  w o r l d  

t h u s  i n c o m p r e h e n s i b l e  t o  t h e  i n t e l l i g e n c e ,  t h e y  d e n y  t h e  e s 

s e n t i a l  i m p o r t a n c e  o f  b o t h  and  " e n c o u n t e r  e x i s t e n c e "  t h r o u g h  

a c t i o n .

P r o f e s s o r  J o r d a n ' s  a c t ,  qua  a c t ,  i s  f u l l y  a s  i r r a t i o n 

a l  a s  t h a t  o f  t h e  e x i s t e n t i a l i s t s ,  i f  by  t h e  t e rm  " i r r a t i o n a l "  

one u n d e r s t a n d s  t h a t  a n  a c t  i s  n o t  s u b j e c t  t o  t h e  canons  o f  

r a t i o n a l i t y - - t h e  l aw s  o f  d e d u c t i v e  l o g i c .  He a t t e m p t s ,  how

e v e r ,  t o  move t o  a  l a r g e r ,  s y n o p t i c  view w h ic h  i n c l u d e s  n o t  

o n l y  a c t i o n  b u t  a l s o  t h e  g ro u n d  o f  a c t i o n  an d  t h e  end o f  a c 

t i o n  w i t h i n  a  w ho le  w h ic h  he p o s i t s  a s  o r d e r e d  o r  r a t i o n a l .

No a c t  i s  r a t i o n a l  f ro m  t h e  p o i n t  o f  view o f  t h e  a g e n t ,  b e 

c a u s e  r a t i o n a l i t y  p r e su m e s  a  w ho le  w i t h i n  w h ic h  t h e  a g e n t  i s  

a n  i n d i v i d u a t e d  e l e m e n t .  A c t i o n  can  become i n t e l l i g i b l e  o n 

l y ,  i f  a t  a l l ,  i n  t e r m s  o f  t h e  w h o le  w i t h i n  w h ic h  i t  o c c u r s ;  

t h i s  i s  t h e  r e a s o n  f o r  h i s  c o n s t a n t  demand f o r  o b j e c t i v i t y .

Even i n  t h i s  l a r g e r ,  s y n o p t i c  v iew ,  ho w ev er ,  a c t i o n  

i s  i n t e l l i g i b l e  o n l y  t h r o u g h  i n f e r e n c e ;  t h a t  i s ,  g i v e n  t h e  

g r o u n d  o f  a c t i o n  i n  a  p r e s e n t  a r r a n g e m e n t  o f  f a c t ,  and  a  

s p e c u l a t i v e l y  d e t e r m i n e d  end w h ic h  i s  t o  be a c h i e v e d  t h r o u g h  

t h i s  a r r a n g e m e n t  o f  f a c t ,  W£ can  i n f e r  t h a t  t o  g e t  f ro m  h e r e  

t o  t h e r e  m u s t  do t h u s - a n d - s u c h .  I n t e l l i g i b i l i t y  t h r o u g h
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i n f e r e n c e  m eans ,  a g a i n ,  t h a t  t h e r e  m u s t  a lw a y s  be r i s k ,  an d  

t h i s  e l e m e n t  o f  r i s k  i s  t h e  m ea n in g  o f  t h e  a c t  o f  c h o i c e - -  

" t h e  c o n s c i o u s n e s s  o f  c h a n c e .

B e c au se  o f  t h i s  e l e m e n t  o f  r i s k  w h ich  a c t i o n  n e c e s 

s a r i l y  i n v o l v e s ,  e t h i c s  and  s u b j e c t s  s u c h  a s  e c o n o m i c s ,  p o l i 

t i c s ,  s o c i o l o g y ,  e t c . , w h ic h  i n v o l v e  e t h i c s  c a n n o t  p r e s e n t l y  

be s c i e n c e s .  T h i s  i s  s o  b e c a u s e  a c t i o n  c a n n o t  be co m p re h en 

ded  w i t h i n  t h e  c a t e g o r i e s  o f  s c i e n c e .  P r o f e s s o r  J o r d a n  means 

t o  im p l y  n e i t h e r  t h a t  know ledge  a c h i e v e d  t h r o u g h  s c i e n c e  i s  

w i t h o u t  e t h i c a l  i m p l i c a t i o n  n o r  t h a t  e t h i c s  an d  i t s  r e l a t e d  

s u b j e c t s  m us t  be g i v e n  o v e r  t o  i r r a t i o n a l i s m .  He d o e s  mean 

t h a t  t h e  maxims o f  human a c t i v i t y  a r e  i n f i n i t e l y  more com

p l e x  t h a n  o f t e n  h a s  b e e n  s u p p o s e d ,  and  t h a t  a  h i g h  d e g r e e  o f  

c e r t a i n t y  c a n n o t  be e x p e c t e d  i n  t h e  s t u d y  o f  a c t i v e  phenomena.

B u t  w h i l e  a c t i o n ,  qua a c t i o n ,  i s  i r r a t i o n a l  i n  t h a t

i t  d o e s  n o t  con fo rm  t o  t h e  p r e s e n t  c a t e g o r i e s  o f  l o g i c  and

s c i e n c e .  P r o f e s s o r  J o r d a n  d o e s  a r g u e  t h a t  i t  can  be d e a l t  

w i t h  f ro m  t h e  p o i n t  o f  v iew o f  t h e  e x t e r n a l  w o r l d - - t h e  o r 

d e r e d  u n i v e r s e ,  o r  cosmos .  Prom t h i s  p o i n t  o f  v iew ,  " t h e  

t h r e e  u n i v e r s a l  f a c t s  o f  a c t i o n  [ i . e .  ̂ f a c t s  w h ic h  can  be 

s t a t e d  i n  t h e  t e r m s  o f  l o g i c ]  . . . a r e  ( l )  t h e  w o r l d  a s  

s t a g e  f o r  a c t i o n ,  (2 )  t h e  w o r l d  a s  i n s t r u m e n t  o f  a c t i o n ,  and  

( 3 ) t h e  w o r l d  a s  c o r p o r a t e  w h o le  o r  t h e  end o f  a c t i o n . " ^3

J o r d a n ,  The Good L i f e , o p . c i t . , p .  4%.

4 3 l b i d . ,  p .  3 4 .
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A c t i o n  i s  g r o u n d e d ,  t h a t  i s ,  i n  n a t u r a l - c u l t u r a l  f a c t , ^ ^  t h e  

c o l l o c a t i o n  o f  f a c t  w h i c h ,  i n  i t s  p r e s e n t  d e t a i l ,  i s  r a t i o n a l  

i n  t h e  s e n s e  t h a t  i t  i s  a  p r o p e r  o b j e c t  o f  r a t i o n a l  i n q u i r y .  

S e c o n d l y ,  a c t i o n  r e q u i r e s  t h a t  t h e  i n s t r u m e n t s  o f  a c t i o n  be 

a r r a n g e d  i n  s u c h  a  m anner  a s  t o  a l l o w  t h e  a c t i v e  a g e n t s  t o  

h ave  a c c e s s  t o  t h e  a p p r o p r i a t e  i n s t r u m e n t s .  F i n a l l y ,  a c t i o n  

t e n d s  t o  i s s u e  i n  some r e s u l t — a n  o b j e c t  t h a t  ca n  be i d e n t i 

f i e d ,  d e s c r i b e d ,  o r ,  a s  i s  more i m p o r t a n t ,  im aged  a s  a n  e n d .

The l a t t e r  two a s p e c t s  o f  a c t i o n - - i t s  d e p e n d e n c e  up o n  

i n s t r u m e n t s  and  i t s  i s s u e  i n  a n  e n d - -m a y  be exam ined  a  p r i o r i  

t o  t h e  a c t  o n l y  t h r o u g h  s p e c u l a t i v e  i n q u i r y ;  " p r o o f  a p p l i e s  

o n l y  t o  t h e  c i r c u m s t a n c e s  o f  a c t i o n " ^5  c o n s i d e r e d  a s  i t s  

p r e s e n t  d e t a i l  o f  f a c t .  The p r e s e n t  c o l l o c a t i o n  o f  f a c t  

s y s t e m a t i z e d - - i . e . , o r g a n i z e d  w i t h  r e s p e c t  t o  i t s  p u r p o s e - -  

i s  t h e  l o g i c a l  g r o u n d  o f  a c t i o n ;  i t  i s  a l s o  P r o f e s s o r  J o r 

d a n '  s d e f i n i t i o n  o f  w i l l .

W i l l  a s  t h e  L o g i c a l  Ground o f  A c t i o n

S i n c e  a c t i o n  c a n n o t  be d e a l t  w i t h  i n  t e r m s  o f  l o g i c ,  

p r a c t i c a l  p h i l o s o p h y  m u s t  s e e k  t h e  m o s t  d i r e c t  a p p r o a c h  p o s 

s i b l e .  One s u c h  i n d i r e c t  m e th o d ,  n e c e s s a r y  t o  a  t h o r o u g h

4 4 " N a t u r a l - c u l t u r a l "  i s  u s e d  t o  e x p r e s s  P r o f e s s o r  J o r 
d a n ' s  c o n t e n t i o n  t h a t  t h e r e  s h o u l d  be no d i s t i n c t i o n  b e tw e e n  
n a t u r e  a n d  c u l t u r e .  C u l t u r a l  f a c t  r e s u l t s  f ro m  t h e  same e v o 
l u t i o n a r y  p r o c e s s  t h a t  y i e l d s  n a t u r a l  f a c t ;  t h e  w o r l d  i s  a  
n a t u r a l - c u l t u r a l  w o r l d ,  r a t h e r  t h a n  a  w o r l d  o f  c u l t u r e  im posed  
upo n  a  w o r l d  o f  n a t u r e .  See i n f r a , p p .  6 6 - 7 4 .

4 5 j o r d a n ,  The Good L i f e , o p . c i t . , p .  34 .
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c o n s i d e r a t i o n  o f  a c t i o n .  I s  t h r o u g h  t h e  u n d e r s t a n d i n g  o f  t h e

g r o u n d  o f  a c t i o n — t h a t  I s ,  t h e  p r e s e n t  s y s t e m  o f  f a c t  f ro m

w h ic h  a c t i o n  I s s u e s .  The g r o u n d  o f  a c t i o n .  I n  P r o f e s s o r

J o r d a n ’ s f o r m u l a t i o n .  I s  w i l l  ;

From t h e  t r a d i t i o n a l  mode o f  a p p r o a c h  t o  t h e  [ p o l i t i c a l ,  
m o r a l  an d  s o c i a l ]  p r o b le m s  one would  I n f e r  t h a t  t h e  m os t  
d i r e c t  m e thod  o f  d e s c r i p t i o n  b e g i n s  w i t h  a  d i s c u s s i o n  o f  
w i l l .  And t h e  two t y p e s  o f  t h e o r e t i c a l  I n t e r p r e t a t i o n  
w i t h  r e s p e c t  t o  w i l l  a s s u m e ,  f i r s t ,  t h a t  a l l  e x e c u t i v e  
f u n c t i o n s  I n  human l i f e  o r i g i n a t e  I n  t h e  m e t a p h y s i c a l  
w i l l  o f  t h e  n a t u r a l  p e r s o n  a n d  g e t  f i n a l  e x p r e s s i o n  
t h r o u g h  t h e  I n s t i t u t i o n s  o f  s o c i a l  l i f e  I n  t h e  fo rm  o f  a 
p e r f e c t e d  I n d i v i d u a l  w i l l ;  t h a t  I s ,  t h a t  t h e  end  o f  a l l  
human a c t i o n  I s  t h e  a b s t r a c t  s u b j e c t i v e  p e r f e c t i o n  o f  t h e  
w i l l  o f  t h e  n a t u r a l  p e r s o n ;  s e c o n d l y ,  t h a t  e x e c u t i v e  
f u n c t i o n s  o r i g i n a t e  I n  a n  e q u a l l y  m e t a p h y s i c a l  g e n e r a l  
w i l l  a n d  I s s u e  t h r o u g h  e x p r e s s i o n  I n  n a t u r a l  p e r s o n s  I n  
a  p e r f e c t e d  s t a t e  o r  u l t i m a t e  harmony o f  t h e  " n a t u r a l  
w i l l s "  w i t h  e a c h  o t h e r  I n  t h e  s t a t e .  Each  o f  t h e  t y p e s  
o f  t h o u g h t , r e p r e s e n t  t r u t h  I n  a  v e r y  l a r g e  an d  I m p o r t a n t  
way.  . .

As n e i t h e r  o f  t h e s e  e x p l a n a t i o n s  o f  w i l l  c a n  be a d o p t e d  w i t h 

o u t  damage t o  t h e  t r u t h  r e p r e s e n t e d  by  t h e  o t h e r ,  t h e  a n s w e r  

m us t  l i e ,  n o t  I n  t h e  r e j e c t i o n  o f  w i l l ,  b u t  I n  t h e  d i s c o v e r y  

o f  t h e  p r i n c i p l e  o f  w i l l  w h ic h  can  a c c o u n t  f o r  b o t h .  T h i s  

I s  t h e  m ethod  o f  s y n o p t i c  c o m p r e h e n s io n  w h ic h  P r o f e s s o r  J o r -  

b e l l e v e d  e s s e n t i a l  t o  a n y  a d e q u a t e  s o c i a l  p h i l o s o p h y .

Of one t h i n g ,  h o w e v e r .  P r o f e s s o r  J o r d a n  I s  c e r t a i n :

" The e s s e n c e  o f  p r a c t i c a l  p h i l o s o p h y  I s  a  t h e o r y  o f  w i l l , " ^7

J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c l t . , p .  2 3 5 .  
Many p o l i t i c a l  s c i e n t i s t s  o f  b e h a v l o r l s t  l e a n i n g s  assum e t h e  
f a c t  o f  " g e n e r a l  w i l l "  u n d e r  t h e  more o r  l e s s  s t a t i c  c o n c e p t  
o f  c o n s e n s u s .  I t  I s  a t  l e a s t  a n  open q u e s t i o n  w h e t h e r  
t h e y  a r e  n o t  a s s u m i n g  t h e  c r i t i c a l  f a c t  t h a t  m o s t  n e e d s  e x 
p l a n a t i o n .

47 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c l t . , p .  45.
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s i n c e  p r a c t i c a l  p h i l o s o p h y  i s  c o n c e r n e d  w i t h  a c t i o n  an d  " t h e  

f a c t  o f  a c t i o n  c a n n o t  be g i v e n  d e f i n i t e  l o c u s  i n  e x p e r i e n c e  

o r  t h o u g h t  e x c e p t  on t h e  a c c e p t a n c e  o f  t h e  w i l l .  . .

S u b j e c t i v e  i n d i v i d u a l i s m  had  d e s c r i b e d  t h e  w i l l  a s  

a n  i n n a t e  c a p a c i t y  o f  t h e  " m in d ,"  p r i m a r i l y  i n  t e r m s  o f  i t s  

f r e e d o m - - t h a t  i s ,  t h e  " f r e e d o m  o f  t h e  w i l l . "  P s y c h o lo g y ,  a s  

t h e  s c i e n c e  o f  t h e  "mind" an d  u l t i m a t e  i s s u e  o f  s u b j e c t i v i s m ,  

d i s p o s e d  o f  t h i s  by r e p o r t i n g  t h a t  no  su c h  c a p a c i t y  a s  w i l l  

c o u l d  be l o c a t e d  w i t h i n  t h e  " m in d ."  T h i s  makes i t  p o s s i b l e  

t o  i g n o r e  t h e  s p a c e  w h ic h  P r o f e s s o r  J o r d a n  d e v o t e d  t o  t h e  d i 

v o r c e m e n t  o f  h i s  t h e o r y  o f  w i l l  f ro m  t h e  f a c t  t h a t  i n d i v i d u a l  

p e r s o n s  a r e  s o m e t im e s  c o n s c i o u s  o f  v o l i t i o n a l  t h o u g h t ,  and  

t u r n  i n s t e a d  t o  h i s  c o n s t r u c t i v e  f o r m u l a t i o n  o f  t h e  t h e o r y . ^5

W i l l ,  a s  u s e d  by P r o f e s s o r  J o r d a n ,  i s  a  l o g i c a l  co n -

J o r d a n ,  The Good L i f e , o p . c i t . , p .  67*

4 9 " [ T ]h e  f a c t  t h a t  t h e  ' c a p a c i t y '  c a n n o t  be ' f o u n d '  
means t h a t  t h e  d o c t r i n e  h a s  t h e  wrong c o n c e p t i o n  o f  t h e  n a 
t u r e  o f  w i l l ,  i n s i s t i n g  t h a t  i t  m us t  be a  n a t u r a l  f a c t  when 
i t  i s  r a t h e r  a  c u l t u r a l  an d  s p e c i f i c a l l y  a  l o g i c a l  f a c t .
T h a t  i s ,  t h e  ' w i l l '  can  be f o u n d  n e i t h e r  a s  a  c a p a c i t y  o f  
b o d y  o r  m ind;  i t  i s  n o t  a  d e s c r i b a b l e  q u a l i t y  o r  a d j u n c t  o f  
e i t h e r .  Bu t  a s  t h e  i d e a  o f  t h e  s u b s t a n t i a l  g ro u n d  o f  t h e  
r e l a t i o n  b e tw e e n  body  an d  m ind ,  a s  made o b v io u s  t o  e x p e r i 
e n c e  i n  t h e  f a c t  o f  a c t i o n ,  t h a t  i s ,  a s  a  l o g i c a l  o r d e r ,  t h e
w i l l  i s  t h e r e .  . . . I b i d . ,  p .  66 .

I t  i s  t r u e  t h a t  P r o f e s s o r  J o r d a n  d i d  n o t  c o n s e n t  e n 
t i r e l y  t o  t h i s  summary d i s m i s s a l  o f  w i l l  a s  a  s p e c i a l  c a p a c i 
t y  by  t h e  p s y c h o l o g i s t s .  As a  " r e f e r e n c e  t o  t h e  e l e m e n t a l  
u r g e n c y  o f  l i f e  . . .  a s  c o n t r o l l e d  i n  i t s  d i r e c t i o n  o f  e x 
p r e s s i o n  b y  t h e  e q u a l l y  p r i m i t i v e  p e r c e p t u a l  c o n s c i o u s n e s s , "  
he f e l t  t h a t  t h e  c o n c e p t  o f  w i l l  had  a  spec ia l  u t i l i t y  t h a t
o t h e r  c a t e g o r i e s  u s e d  by  p s y c h o l o g i s t s  a d e q u a t e l y  c o u l d  n o t
s u b su m e . I b i d .
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s t r u c t i o n  o f  f a c t  t h a t  s e r v e s  t o  make i n t e l l i g i b l e  t h e  a c 

t i o n  t h a t  i s s u e s  o u t  o f  one o r d e r  o f  f a c t  t o  become i n c o r 

p o r a t e d  i n t o  t h e  o r d e r  o f  f a c t  t h a t  r e s u l t s  when t h e  a c t  i s  

c o m p l e t e d .  W ith  mind v iew ed  a s  t h e  o r d e r  o f  f a c t , 50 t h e  a c t  

i s  t h e  r e l a t i o n  b e tw e e n  mind ,  a s  o r d e r ,  a n d  b o d y ,  a s  t h e  ma

t e r i a l  o r  c u l t u r a l  f a c t  c o n t a i n e d  w i t h i n  t h a t  o r d e r .

[A]n a c t  i n  t h e  c o n c r e t e  i n s t a n c e  i s  i n t e l l i g i b l e  a s  a n  
e x p r e s s i o n  o f  t h e  r e l a t i o n  b e tw e e n  mind a n d  bo d y ,  a n d  on 
no  o t h e r  b a s i s .  I n  g e n e r a l ,  and  a s  a  m a t t e r  o f  p r i n c i p l e ,  
a n  a c t  i s  i n t e l l i g i b l e  o n l y  a s  a n  e x p r e s s i o n  o f  t h e  r e l a 
t i o n  b e tw e e n  m in d -b o d y  on t h e  one s i d e  a n d  t h e  n a t u r e -
c u l t u r e  w o r l d  on t h e  o t h e r .  W i l l  i s ,  t h e n ,  a s  f a c t ,  t h i s
m i n d -w o r ld  r e l a t i o n  t a k e n  a s  a  w h o le ,  m in d -b o d y  b e i n g  a n  
i n s t a n c e  i n  c o n c r e t e  f a c t . 51

H is  c o n c e p t i o n  o f  w i l l ,  t h e r e f o r e ,  i s  a s  " a n  o r d e r  o f  f a c t

. 1 . o r g a n i z e d  a s  a n  e l e m e n t  w i t h i n  a n o t h e r  o r d e r  o f  f a c t ,

and  t h e  s p o n t a n e i t y  o f  w i l l  r e f e r s  t o  t h e  g r o w th  r e l a t i o n s  

b e tw e e n  t h e  two o r d e r s . " 52 The l a r g e r  " o r d e r  o f  f a c t "  i s  

t h e  w hole  a s  c o m p le te d  i n  t h e  end  f o l l o w i n g  a c t i o n ;  g r o w t h -  

r e l a t i o n ,  o f  c o u r s e ,  r e f e r s  t o  t h e  p r o g r e s s i v e  a c t i o n  t h r o u g h  

w h ich  th e  end  i s  a t t a i n e d .  The c a p a c i t y  f o r  g r o w th  i s  i n h e r 

e n t  w i t h i n  t h e  o r g a n i z a t i o n  o f  f a c t ;  t h u s ,  " w i l l  i s  t h e  e f 

f e c t i v e n e s s  w h ic h  a c c r u e s  t o  o r g a n i z e d  f a c t  by  v i r t u e  o f  t h e  

o r g a n i z a t i o n  o f  t h e  f a c t . " 53

5 0 T h is  c o n c e p t i o n  o f  mind i s  d i s c u s s e d  more f u l l y  
i n f r a , p p .  1 1 9 - 2 7 .  F o r  now, we s i m p l y  make t h e  a s s e r t i o n ;  
he v iew s  c o n s c i o u s n e s s ,  an d  a l l  t h a t  c o n s c i o u s n e s s  i m p l i e s ,  
a s  p h y s i o l o g i c a l  a t t r i b u t e s  o f  t h e  human o r g a n i s m .

51 J o r d a n ,  The Good L i f e ,  o p . c i t . , p .  6 7 .

5 2 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  401 .

5 3 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  2 3 7 .
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I n  a c t i v e  t e r r a s ,  w i l l  i s  " t h e  p r i n c i p l e  o f  a c t i o n  

w i t h  t h e  c r e a t i v e  and  d y n am ic  a s p e c t s  o f  o r d e r , " 5^ and  " i t s  

e s s e n c e  a s  s p o n t a n e i t y  l i e s  i n  t h e  f a c t  t h a t  i t  c o n s t i t u t e s  

r e l a t e d  f a c t  s y s t e m s  i n t o  o r d e r s . " 55 i t  i s  a s  a n  o r d e r  o f  

f a c t  t h a t  w i l l  becomes o b j e c t i f i e d  and  t h e r e f o r e  i n t e l l i g i 

b l e ;  t h i s  i n t e l l i g i b i l i t y  i s  m a n i f e s t e d  i n  t h e  f a c t  o f  c o n 

t r o l ,  w h e r e i n  c o n t r o l  i s  u n d e r s t o o d  t o  mean t h e  i n t e l l i g e n t  

d i r e c t i o n  o f  t h e  f o r c e s  i n h e r e n t  i n  l i f e - - i . e . , t h e  e v o l u 

t i o n  o f  n a t u r a l - c u l t u r a l  f a c t .  I n t e l l i g e n t  d i r e c t i o n  means 

t h a t  t h e  d i r e c t i o n  c a n n o t  be a r b i t r a r y ,  b u t  m us t  be g r o u n d e d  

i n  a n  u n d e r s t a n d i n g  o f  w i l l ,  t h e  l i f e  f o r c e  a s  o r g a n i z e d  i n  

f a c t .  W i l l ,  t h e n ,  a s  t h e  g ro u n d  o f  a c t i o n ,  i s  a l s o  d i r e c t i v e  

- - a l t h o u g h  n o t  d e t e r m i n a t i v e - - o f  t h e  c o u r s e  o f  a c t i o n .  T h i s  

i s  t o  s a y  t h a t  t h e  c o u r s e  o f  a c t i o n  i s  n o t  a n  a r b i t r a r y  

c h o i c e ,  b u t  a  c h o i c e  w i t h i n  t h e  l i m i t s  im posed  by  w i l l  a s  

t h e  g r o u n d  o f  a c t i o n  i n  t h e  o r g a n i z a t i o n  o f  f a c t .  The s p e c 

u l a t i v e  d e t e r m i n a t i o n  o f  e n d s ,  t h e  i n i t i a l  p h a s e  o f  t h e  l e g 

i s l a t i v e  p r o c e s s ,  i s  t h e n  a l w a y s  l i m i t e d  by  t h e  p o s s i b l e ,  and  

t h i s  i s  t h e  r e a s o n  why i n f o r m a t i o n  i s  s o  v i t a l  t o  t h e  l e g i s 

l a t o r :  o n l y  t h r o u g h  a n  a d e q u a t e  u n d e r s t a n d i n g  o f  t h e  p r e s e n t  

can  p o l i c i e s  f o r  t h e  f u t u r e  be d e t e r m i n e d .

Most i m p o r t a n t  o f  a l l ,  w i l l  i s  e f f e c t i v e ;  i t  

i s  f i n a l  o v e r  t im e  a n d  f o r c e ,  and  w i l l  a t t a i n  e x p r e s s i o n .

5 ^ J o r d a n ,  Forms o f  I n d i v i d u a l i t y ,  o p . c i t . , p .  3 8 I .

5 5 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n ,, o p . c i t . , p .  2 3 5 .
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I t  w i l l  a t t a i n  p r o p e r  e x p r e s s i o n ,  o r  " g o o d , ” i f  i t  can  
u t i l i z e  i n t e l l i g e n c e  i n  t h e  a d a p t a t i o n  o f  means t o  e n d s ;  
i n a p p r o p r i a t e  o r  i m p r o p e r  e x p r e s s i o n ,  o r  " e v i l , "  i f  i t s  
v i s i o n  i s  c l o u d e d  b y  p a s s i o n  o r  t h e  p r i m a c y  o f  i n t e r e s t ,  
w h i c h  i s  t h e  s u b j e c t i v e  o r  c o n s c i o u s  fo rm  o f  f o r c e ,  o r  
i f  d i r e c t e d  f ro m  i t s  n a t u r a l  o b j e c t  by f o r c e . 5 °

W i l l — a  s y s t e m  o f  f a c t  o r g a n i z e d  w i t h  a  p r o p u l s i v e  t e n d e n c y  

to w a r d  a n  e n d —w i l l  a t t a i n  some k i n d  o f  e x p r e s s i o n .  A s y s 

tem o f  f a c t  o r g a n i z e d  w i t h  a  p r o p u l s i o n  to w a r d  t h e  p r o d u c t i o n  

o f  a.  com m odi ty ,  f o r  e x a m p le ,  w i l l  h a v e  some r e s u l t .  I f  i n 

t e l l i g e n c e  c an  be  u t i l i z e d  i n  t h e  p r o c e s s ,  t h e  r e s u l t  w i l l  

be t h e  p r o d u c t i o n  o f  c o m m o d i t i e s ,  t h e  p e r f o r m a n c e  o f  i t s  p u b 

l i c  f u n c t i o n  a n d  t h e  r e a l i z a t i o n  o f  t h e  e n d .  B u t  i f ,  a s  Veb- 

l e n  p o i n t e d  o u t ,  i n t e l l i g e n c e  i s  n o t  a l l o w e d  t o  d i r e c t  t h e  

p r o d u c t i v e  p r o c e s s  b e c a u s e  o f  t h e  i n t e r f e r e n c e  o f  o t h e r  f a c 

t o r s — i n  V e b l e n ,  t h e  b u s i n e s s m a n  w i t h  h i s  p r o f i t  an d  c o n t r o l  

m o t i v e s  i n t e r f e r i n g  w i t h  t h e  p r o d u c t i o n - o r i e n t e d  e n g i n e e r s  

an d  t e c h n o l o g i s t s - - t h e  r e s u l t  w i l l  be s o m e t h i n g  l e s s . 57 W i l l  

p e r  s e  i s  m e r e l y  a  s y s t e m  o f  f a c t  i n c o r p o r a t i n g  w i t h i n  i t s  

o r g a n i z a t i o n  a  p r o p u l s i v e  t e n d e n c y ;  o n l y  t h r o u g h  i n t e l l i g e n t  

c o n t r o l  can  i t s  p r o p u l s i v e  t e n d e n c y ,  o r  p u r p o s e ,  be o b j e c t i 

f i e d  a s  a n  end  a n d  t h e  o r g a n i z a t i o n  o f  t h e  f a c t  p e r f e c t e d  i n  

s u c h  a  m anner  a s  w i l l  l e a d  t o  t h e  r e a l i z a t i o n  o f  t h e  e n d .

The d i r e c t i o n  o f  w i l l  by  i n t e l l i g e n c e  i s  t h e n  e s s e n -

5 6 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  427 .

57T h o r s t e i n  V e b le n ,  The E n g i n e e r s  an d  t h e  P r i c e  S y s 
tem (New Y ork :  V i k i n g  P r e s s ,  1 9 3 3 ) •  P r o f e s s o r  J o r d a n ’ s h e a v y  
d e b t  t o  V e b l e n ,  u n a c k n o w l e d g e d ,  i s  o b v i o u s  t h r o u g h o u t ,  b u t  
e s p e c i a l l y  s o  i n  B u s i n e s s  Be Damned (New York :  H en ry  Schuman,  
1 9 5 2 ) .
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t i a l  I f  w i l l  i s  t o  be a n y t h i n g  more t h a n  m e r e l y  e f f e c t i v e - -  

t h a t  i s ,  i f  w i l l  i s  t o  be e f f e c t i v e  i n  t h e  e f f e c t u a t i o n  o f  

e n d s . B u t  e v e n  when u t i l i z i n g  i n t e l l i g e n c e  t o  o b j e c t i f y  t h e  

p u r p o s e  a s  e n d ,  t h e r e  can  be no a s s u r a n c e  a s  t o  t h e  a c t u a l  

n a t u r e  o f  t h e  end  p r i o r  t o  i t s  r e a l i z a t i o n  i n  f a c t .  Hypo

t h e t i c a l l y ,  m a n i f o l d  p o s s i b i l i t i e s  o f  end c an  be f o r m u l a t e d  

by t h e  c r e a t i v e  i n t e l l i g e n c e ,  b u t  t h e r e  can  be no  c e r t a i n t y  

t h a t  a c t i o n  w i l l  l e a d  t o  t h e i r  f u l f i l l m e n t .  T h i s  i s  why t h e  

en d s  t h a t  a r e  f o r m u l a t e d  m us t  be g r o u n d e d  i n  p r e s e n t  f a c t ,  

w h i l e  " t h e  human i n d i v i d u a l  s t r u g g l e s  i n d e f i n i t e l y  an d  i n c e s 

s a n t l y  b e t w e e n  t h e  o b l i g a t i o n s  o f  h i s  v i s i o n  and  t h e  n e c e s 

s i t i e s  o f  h i s  e x i s t e n c e . " 58

The n a t u r a l - c u l t u r a l  e n d s  o f  a c t i o n ,  t h e r e f o r e ,  can  

be no more t h a n  p r o b a b l e  when t h e  end i s  p r e s e n t  p r i o r  t o  t h e  

a c t  a s  i t s  d i r e c t i v e  i d e a l .  When a c c e s s  t o  i n t e l l i g e n c e  i s  

i m p o s s i b l e ,  b e c a u s e  o f  t h e  i n t e r v e n t i o n  o f  p a s s i o n ,  i n t e r e s t ,  

o r  o t h e r  i r r a t i o n a l  f a c t o r s ,  t h e  d e g r e e  o f  p r o b a b i l i t y  i s  r e 

du ced  a c c o r d i n g l y .  Good i s  n o t  g u a r a n t e e d .  I t  i s ,  i n  f a c t ,  

n o t  r e a l i z a b l e  i n  p r e s e n t  f a c t ,  b e c a u s e  l i f e  i s  g r o w t h -  

p r o c e s s ,  an d  new p u r p o s e s  emerge c o n t i n u a l l y ,  l e a d i n g  t o  t h e  

n e e d  f o r  e v e r  more c o m p r e h e n s iv e  o r d e r  i n  l i f e .  " The t e n 

d e n c y  o f  l i f e  i t s e l f  i s  t o  f u r t h e r  and  more com plex  o r g a n i 

z a t i o n ,  an d  w i l l  i s  b o t h  t h e  law  o f  o r g a n i z a t i o n  an d  o r g a n i z a 

t i o n s ,  . . .  o f  i n n e r  and  o u t e r  o r d e r s , " 59

5 8 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  2 4 0 .

5 9 j o r d a n ,  Forms o f  I n d i v i d u a l i t y , op.  c i t . , p .  3 8 2 .
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As e n d s  a r e  a l w a y s  ^  r e a l i z e d , l i f e  c an  become 

r a t i o n a l  o n l y  i n  t h e  dynam ic  o r d e r i n g  o f  f a c t  t o w a rd  t h e s e  

e n d s .  T h i s  o r d e r i n g  o f  f a c t  t o w ard  en d s  i s  t h e  f u n c t i o n  o f  

p o l i t i c s ,  and  t h e  c r u c i a l  i m p o r t a n c e  o f  p o l i t i c s  i n  p r a c t i 

c a l  p h i l o s o p h y  may be s e e n  i n  t h e  f a c t  t h a t  t h e  means t h r o u g h  

w h ich  t h e  r e a l i z a t i o n  o f  t h e  e n d s  m us t  be a c c o m p l i s h e d  may be 

so  i n a p p r o p r i a t e  a s  t o  p r e c l u d e  t h e i r  r e a l i z a t i o n .  T h i s  i s  

t o  s a y  t h a t  t h e  o r d e r  o f  l i f e  may become so  i r r a t i o n a l  a s  t o

p r e v e n t  t h e  f u l f i l l m e n t  o f  human p u r p o s e s .  T h u s ,

t h e  r e a l  c o n t a i n s  a l l  t h e  d e f e c t s  o f  t h e  a c t u a l .  And so
f a r  a s  h i s t o r i c  e v o l u t i o n  i s  c o n c e r n e d ,  t h e  d e f e c t i v e
e l e m e n t s  o f  a  r e a l  fo rm  may become t h e  c o n s t i t u t i v e  an d  
d i r e c t i v e  f o r c e  w i t h i n  t h e  w h o le .

A s id e  f rom  t h e  o b v io u s  ex a m p le s  i n  b i o l o g i c a l  l i f e ,  t h i s  a l 

so  would  a p p l y ,  f o r  e x a m p le ,  t o  a  s o c i e t y  w h e r e i n  t h e  com

p o n e n t  i n d i v i d u a l s  become so  i n t e r e s t - d o m i n a t e d  t h a t  t h e  o r 

d e r  o f  t h e  w h o le ,  w i t h i n  w h ic h  o n l y  t h e  "good  l i f e "  can  be 

r e a l i z e d ,  i s  l o s t  f ro m  s i g h t .  I t  wou ld  a p p l y  a l s o  t o  a  s o 

c i e t y  w h ic h ,  d o m in a t e d  by " n a t i o n a l  i n t e r e s t , "  l o s e s  s i g h t  

o f  t h e  l a r g e r  w o r l d  o f  w h ich  i t ,  t o o ,  i s  o n l y  a  c o n s t i t u e n t  

f a c t  and  w i t h i n  w h ich  i t s  "good"  u l t i m a t e l y  m u s t  be r e a l i z e d .

As f o r  t h e  " i n d i v i d u a l  w i l l "  v e r s u s  t h e  " g e n e r a l  

w i l l "  c o n t r o v e r s y ,  P r o f e s s o r  J o r d a n  b e l i e v e d  t h a t  i t  d i s a p 

p e a r e d  when w i l l  i s  d e s c r i b e d  i n  t e r m s  o f  p r i n c i p l e —when i t  

" i s  remembered  t h a t  a l l  w i l l ,  a s  w e l l  a s  a l l  o t h e r  fo rm s  o f

G O lbid . ,  p. 130 .
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r e a l i t y ,  i s  i n d i v i d u a l . ” W i l l ,  t h a t  i s ,  i s  a  c o n c e p t  d e 

n o t i n g  a  s y s t e m  o f  f a c t  i n c o r p o r a t i n g  w i t h i n  i t s  o r g a n i z a t i o n  

a  p r o p u l s i v e  t e n d e n c y ;  a n y  s y s t e m  o f  f a c t  w h ic h  m e e t s  t h i s  

d e s c r i p t i o n  i s  t h e n  a  w i l l - - i . e . , a n  i n d i v i d u a l  c a s e .

The e s s e n t i a l  c o n t r o v e r s y  h e r e  c o n c e r n s  t h e  s u b j e c 

t i v i s t s  who would  den y  t h e  e x i s t e n c e  o f  a  g e n e r a l  w i l l  b e 

c a u s e  o f  t h e i r  view t h a t  c o n s c i o u s n e s s  i s  a n  e s s e n t i a l  a s 

p e c t  o f  w i l l .  To t h e s e  t h e o r i s t s  P r o f e s s o r  J o r d a n  p o s e s  t h e  

q u e s t i o n ,

d o e s  t h e  f a c t  t h a t  w i l l - e n e r g y  o r  w i l l - i n f l u e n c e  i s  f e l t ,  
o r  becomes a  m a t t e r  o f  s e l f - c o n s c i o u s n e s s ,  c o n s t i t u t e  i t  
a  c l a s s  by  i t s e l f ;  o r  d o e s  t h e  f a c t  t h a t  t h e  e f f e c t i v e 
n e s s  o f  o r d e r  i s  upon  o c c a s i o n  c o n s c i o u s  d i s t i n g u i s h  i t  
f ro m  a l l  o t h e r  e f f i c a c i o u s  r e l a t i o n s ?  T h i s  am o u n ts  t o  
t h e  q u e s t i o n  w h e t h e r  c o n s c i o u s n e s s  i s  a p r i n c i p l e  o f  
d i s t i n c t i o n  among f a c t s  o r  a  p r i n c i p l e  o f  o r d e r  o f  o r  
w i t h i n  f a c t s .

I s  w i l l ,  he would  a s k ,  p r e s e n t  i n  t h e  n a t u r a l  i n d i v i d u a l  o n 

l y  when t h a t  i n d i v i d u a l  i s  c o n s c i o u s  o f  v o l i t i o n a l  t h o u g h t ?  

C o n s c i o u s n e s s ,  i n  r e l a t i o n  t o  w i l l ,  i s ,  t o  P r o f e s s o r  J o r d a n ,  

m e r e l y  a  d i f f e r e n c e  of d e t a i l  t h a t  d o e s  n o t  a f f e c t  t h e  a p p l i 

c a b i l i t y  o f  t h e  p r i n c i p l e  t o  s i t u a t i o n s  o f  f a c t  w h ere  i t  i s  

n o t  p r e s e n t .  Thus t h e  human w i l l ,  o r  t h e  v o l i t i o n a l  a c t i v i 

t y  o f  t h e  n a t u r a l  p e r s o n ,  i s  " s i m p l y  a  d e s c r i b a b l e  s y s t e m  o f  

p r i n c i p l e d  f a c t  i d e n t i c a l ,  a s  s y s t e m ,  b u t  n o t  n e c e s s a r i l y  i n  

d e t a i l s ,  . . . w i t h  t h e  s y s t e m  o f  p r i n c i p l e d  f a c t  w h ic h

J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . ,  p .  237-

6 2 i b i d . ,  p .  2 3 6 .
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makes up  a  com m uni ty .  . . . ” 63 The g e n e r a l  d e f i n i t i o n  a p 

p l i e s  t o  b o t h .

The c o n c e p t  o f  w i l l ,  t h e n ,  g a i n s  i n  c o m p r e h e n s i v e 

n e s s  w h a t  i t  l o s e s  i n  s p e c i f i c i t y ;  i n  i t s  l a r g e r  m e a n in g ,  a s  

" p r i n c i p l e , ” t h e r e  i s  no " i n d i v i d u a l  w i l l "  v e r s u s  " g e n e r a l  

w i l l "  p r o b le m .

The w i l l  o f  t h e  i n d i v i d u a l  i s  t h u s  a  " g e n e r a l  w i l l , "  i n  
t h e  s e n s e  t h a t  i t  i s  a  c a p a c i t y  w h ic h  c o r r e s p o n d s  t o  an  
o r g a n i z a t i o n  o f  f a c t  w i t h i n  t h e  i n d i v i d u a l ,  w h ic h  o r g a n 
i z a t i o n  o f  f a c t  i s  c o n t i n u o u s  w i t h  t h e  o r g a n i z a t i o n  o f  
f a c t  o u t s i d e  t h e  i n d i v i d u a l .  And t h e  d i f f e r e n c e  b e tw e e n  
t h e  i n d i v i d u a l  w i l l  and  t h e  g e n e r a l  w i l l  i s  t h e n  a  d i f 
f e r e n c e  i n  t h e  d e g r e e  o f  i n d i v i d u a l i t y  i n v o l v e d .

6 3 i b i d . , p .  2 3 7 .

6 ^ J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  2 4 1 .  
T h i s  c o n c e p t  o f  w i l l  i s  q u i t e  s i m i l a r  t o  t h a t  u s e d  i n  " G e n e r 
a l  B e h a v i o r  S y s te m s  T h e o r y . "  James G. M i l l e r ,  " Toward a  Gen
e r a l  T h e o ry  f o r  t h e  B e h a v i o r a l  S c i e n c e s , "  The S t a t e  o f  t h e  
S o c i a l  S c i e n c e s ,  e d .  by  L e o n a rd  D. W hite  ( C h ic a g o :  U n i v e r s i 
t y  o f  C h ic a g o  P r e s s ,  1 9 5 6 ) ,  p p .  2 9 - 6 5 .

I n  t h i s  l a t t e r  f o r m u l a t i o n  t h e  c o n c e p t  i s  t e rm e d  
e q u i f i n a l i t y . I b i d . ,  p .  4 0 .  E q u i f i n a l i t y  i s  e x p l a i n e d  i n  
t h e  t h e o r y  a s  a n  e q u i l i b r i u m  c o n c e p t  w h ic h  a s s e r t s  t h a t  a n  
" e q u i f i n a l  r e s u l t  i s  d e t e r m i n e d  b y  t h e  n a t u r e  o f  t h e  c o n s t i t 
u e n t s  o f  t h e  s y s t e m . "  I b i d . " So t h e  ’ g o a l s ’ w h ic h  ’ i m p e l ’ 
t h e  r a t  t o  r u n  t h e  m aze ,  t h e  woman t o  m a r r y ,  and  t h e  c a n d i 
d a t e  t o  f i l e  f o r  p u b l i c  o f f i c e  c a n  be i n t e r p r e t e d  a s  i n t e r n 
a l  s t r a i n s  w h ic h  e l i c i t  e f f o r t s  t o  a c h i e v e  i n p u t s  o f  e n e r g y  
a n d  i n f o r m a t i o n  t h a t  w i l l  r e d u c e  t h e  s t r a i n s  t o w a rd  a n  e q u i 
l i b r i u m  p o i n t . "  I b i d . ,  p .  4 l .

E q u i f i n a l i t y  d o e s  n o t  a c c o u n t ,  i t  s e em s ,  f o r  t h e  
em erg e n c e  o f  t h e  i n t e r n a l  s t r a i n s ,  w h ic h  t o  P r o f e s s o r  J o r 
d a n  w ould  be i n h e r e n t  i n  t h e  e v o l u t i o n  o f  l i f e .  The " i n t e r n 
a l  s t r a i n s , "  t o  P r o f e s s o r  J o r d a n ,  w o u ld  be t h e  d i s c r e p a n c y  
b e tw e e n  t h e  p r e s e n t  s y s t e m  o f  f a c t  a n d  t h e  o r d e r  o f  f a c t  
t h a t  i s  t o  be r e a l i z e d  a s  e n d .  The " i n p u t s  o f  e n e r g y  and  
i n f o r m a t i o n "  w o u ld  be t h e  c o n t e n t  i n t e r n a l i z e d  by  t h e  fo rm  
a s  i t  s t r i v e s  ( " o u t p u t " )  t o w a rd  t h e  o r d e r  o f  f a c t  a s  en d ed  
i n  i t s e l f  ( " e q u i l i b r i u m  p o i n t . " )

T h e re  seems t o  be no  r e a s o n  vjhy t h e  s y s t e m  o f  f a c t  
w h ic h  g e n e r a l  b e h a v i o r  s y s t e m s  t h e o r y  d e s c r i b e s  a s  e q u i -
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I n  t e r m s  o f  p r i n c i p l e  a n d  w i t h o u t  r e f e r e n c e  t o  p a r t i c u l a r  i n 

s t a n c e s  i n  f a c t ,  w i l l  i s  a n  o r d e r  o f  f a c t  i n c o r p o r a t i n g  a 

t e n d e n c y  t o  g r o w t h - - a n  u r g e  t o  i n c o r p o r a t e  more a n d  more c o n 

t e n t  i n t o  t h e  f o rm ,  o r  o r d e r ,  t o  a t t a i n  a  g r o w t h - e n d  i n  w h ich  

f o rm  and  c o n t e n t  become c o n t e r m in o u s  o r  i d e n t i c a l .

Each  s p e c i f i c  i n s t a n c e  o f  w i l l ,  t h e n ,  i s  p o t e n t i a l l y  

a n  i n s t a n c e  o f  i n d i v i d u a l i t y ,  b u t  n o t  i n  t h e  s e n s e  t h a t  i t  

s t a n d s  a l o n e  a s  a n  i s o l a t e d  and  i n d e p e n d e n t  e n t i t y .  W i l l  i s  

t h e  l o g i c a l  g r o u n d  o f  a c t i o n ,  w h e r e i n  a c t i o n  i s  c o n s i d e r e d  

a s  a  f u n c t i o n  t h a t  r e l a t e s  a  p r e s e n t  s y s t e m  of  f a c t  o r g a n i z e d  

w i t h  r e s p e c t  t o  a  p u r p o s e  t o  a n  end  o r  r e a l i z e d  p u r p o s e .  The 

p u r p o s e  i s  p u b l i c  o r  o b j e c t i v e  i n  t h a t  i t  c an  be a t t a i n e d  on

l y  t h r o u g h  a c t i o n ,  w h ic h  i s  o b j e c t i v e  i n  t h a t  i t  i n v o l v e s  t h e  

e x t e r n a l  w o r l d  o f  f a c t  a s  t h e  s t a g e  f o r  a c t i o n ,  a s  f u r n i s h i n g  

t h e  i n s t r u m e n t s  o f  a c t i o n ,  and  a s  t h e  w ho le  i n  w h ic h  a c t i o n  

i s s u e s .  Each  w i l l ,  a s  a  l o g i c a l  g r o u n d  o f  a c t i o n ,  becomes a n  

i n d i v i d u a l i t y  when i t  i s  i n d i v i d u a t e d  i n  t e r m s  o f  i t s  f u n c 

t i o n  w i t h i n  t h e  w h o le  o f  w h ic h  i t  i s  a  c o n s t i t u e n t  p a r t .  Any 

p a r t i c u l a r  w i l l ,  t h a t  i s ,  i s  i n d i v i d u a t e d  by b e i n g  d i s t i n 

g u i s h e d  w i t h i n  t h e  w h o le  o f  f a c t  i n  t e r m s  o f  i t s  f u n c t i o n  

w i t h i n  t h i s  w h o l e .

f i n a l i t y  and  P r o f e s s o r  J o r d a n  a s  w i l l  s h o u l d  r e q u i r e  a  u n i q u e  
c o n c e p t  i n  t h e  c a s e  o f  t h e  n a t u r a l  human b e i n g  i f  i t  can  be 
u s e f u l l v  a p p l i e d  i n  t h e  a n a l y s i s  o f  o t h e r  l e v e l s  o f  " b e h a v i o r  
s y s t e m s  ( g e n e r a l  b e h a v i o r  s y s t e m s  t h e o r y )  o r  " fo rm s  o f  i n 
d i v i d u a l i t y "  ( P r o f e s s o r  J o r d a n ) .  The a p p l i c a t i o n  o f  t h e  same 
c o n c e p t  t o  a l l  o f  t h e s e  i s ,  o f  c o u r s e ,  t h e  b a s i s  o f  t h e i r  a t 
t r a c t i o n  t o  t h e i r  r e s p e c t i v e  c o n c e p t s .
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As R o u sseau  n o t e d ,  e a c h  w i l l  i s  g e n e r a l  t o  t h e  w i l l s  

t h a t  a r e  i n c l u d e d - - P r o f e s s o r  J o r d a n  would  s a y  i n d i v i d u a t e d — 

w i t h i n  i t  a s  p a r t  o f  i t s  c o n s t i t u e n t  f a c t . 8 5  Each  i n d i v i d 

u a l i t y ,  w h ich  t o  P r o f e s s o r  J o r d a n  means e a c h  w i l l  t h e  p u r 

p o se  o f  w h ic h  i s  b r o u g h t  t o  f u l l  o b j e c t i v i t y ,  p o s s e s s e s  an  

o r d e r  w h ic h  o p e r a t e s  upo n  t h e  human and  m a t e r i a l  f a c t  t h a t  

i s  o r g a n i z e d  w i t h i n  t h e  i n d i v i d u a l i t y .  As p o l i t i c s  i s  c o n 

c e r n e d  w i t h  t h e  o r d e r i n g  o f  l i f e ,  a n  u n d e r s t a n d i n g  o f  t h i s  

f a c t  i s  e s s e n t i a l  t o  a n  u n d e r s t a n d i n g  o f  p o l i t i c s .  The p r i n 

c i p l e  w h ich  d e s i g n a t e s  t h e  o r d e r  o f  f a c t  t h a t  i s  a  fo rm  of  

i n d i v i d u a l i t y  he t e rm s  c o r p o r e i t y .

8 5 J e a n - J a c q u e s  R o u s s e a u ,  The S o c i a l  C o n t r a c t ,  t r a n s .  
by G. D. H. Cole  (London:  J .  M. D en t  & S o n s ,  l ^ i y ) ,  p .  2 3 .
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CORPOREITY AS PURPOSED PACT

P r o f e s s o r  J o r d a n ’ s r e f o r m u l a t i o n  o f  t h e  c o n c e p t s  o f  

t r a d i t i o n a l  p h i l o s o p h y ^  was n o t  m e r e l y  a n  a t t e m p t  t o  muddy 

t h e  s e m a n t i c  w a t e r s  w i t h  u n u s u a l  m e a n i n g s .  He saw t h e  e m e r 

g e n c e  o f  new a c t o r s  on t h e  s o c i o - p o l i t i c a l  s c e n e  w h ic h  were  

i n c o m p r e h e n s i b l e  w i t h i n  t h e  f ra m e w o rk  o f  " c o n v e n t i o n a l  w i s 

dom." O r g a n i z e d  b o d i e s  o f  men a n d  p r o p e r t y  had become t h e  

d o m in a n t  a c t o r s  i n  m odern  s o c i e t y ,  an d  h i s  e f f o r t  v;as t o  

f o r m u l a t e  a  s o c i a l  p h i l o s o p h y  t h a t  c o u ld  a c c o u n t  f o r  t h e s e  

c o r p o r a t e  i n s t i t u t i o n s  and  g i v e  them a  s t a t u s  w i t h i n  t h e  o r 

d e r  o f  l i f e  b a s e d  u p o n  t h e i r  f u n c t i o n  w i t h i n  t h a t  o r d e r .

Only  i n  t h i s  way c o u l d  t h e  n a t u r a l  p e r s o n s  o r g a n i z e d  t h e r e 

i n  a c q u i r e  a  m e a n i n g f u l  s t a t u s  an d  f u n c t i o n  w i t h i n  l i f e .

T h u s ,  w i l l , a s  t h e  l o g i c a l  g ro u n d  of  a c t i o n ,  had  t o  

be a  f o r m u l a t i o n  t h a t  c o u ld  e x p l a i n  n o t  o n l y  t h e  v o l i t i o n a l  

a s p e c t s  o f  t h e  l i f e  o f  t h e  human i n d i v i d u a l ;  i t  a l s o  h ad  t o  

a c c o u n t  f o r  o t h e r  k i n d s  o f  e f f i c a c i o u s  o r d e r s  o f  f a c t .  Ac-

^We w ou ld  n o t  go s o  f a r  a s  P r o f e s s o r  M i t c h e l l ,  who 
s t a t e s  t h a t  ' J o r d a n  d i s c a r d s  a l l  o f  t h e  t r a d i t i o n a l  c h a r a c 
t e r i z a t i o n s  o f  w i l l . "  E.  T. M i t c h e l l ,  " J o r d a n ’ s T h e o ry  o f  
C o r p o r a t e  W i l l , "  P h i l o s o p h i c a l  Review ,  LV ( 1 9 4 6 ) ,  p .  6 5 .
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t l o n  h ad  t o  be a  c o n c e p t  t h a t  c o u l d  i n c l u d e  t h e  a c t s  o f  c o r 

p o r a t e  g r o u p s  a s  w e l l  a s  i n d i v i d u a l s .  A n o th e r  b a s i c  c o n c e p t  

o f  h i s  a p p r o a c h ,  l o o k i n g  a t  f a c t  f rom  t h e  p o i n t  o f  v iew o f  

i t s  o r d e r ,  i s  c o r p o r e i t y - - p u r p o s e d  f a c t  a s  c o m p le t e d  i n  a n  

e n d . 2

The c o n c e p t  o f  c o r p o r e i t y  was d e s i g n e d  t o  a p p l y  t o  

a l l  o r d e r s  o f  f a c t ,  i n c l u d i n g  t h e  n a t u r a l  i n d i v i d u a l ,  t h e  

s t a t e ,  an d  t h e  c o r p o r a t e  g r o u p s  t h a t  a r e  f o u n d  b e tw e e n  t h e s e  

e x t r e m i t i e s .

C o r p o r a t e  Groups  i n  S o c i a l  T h e o ry

I n  t h e  c o n t e m p o r a r y  s o c i o - p o l i t i c a l  p an o ram a ,  commen

t a t o r s  r a n g i n g  f ro m  s e r i o u s  s c h o l a r s  t o  c a s u a l  o b s e r v e r s  t o  

a c t i v e  p a r t i c i p a n t s ,  a c lm o w le d g e  t h a t  c o r p o r a t e  g r o u p s  a r e  

i m p o r t a n t  i f  n o t  t h e  d o m i n a n t  p o l i t i c a l  a c t o r s .  The s t u d i e s  

o f  B e n t l e y , 3 H e r r i n g , ^  T r u m a n ,5 an d  a  h o s t  o f  o t h e r s  h a v e

2The p h r a s e ,  " c o m p l e t e d  i n  a n  e n d , "  i s  m i s l e a d i n g  i n  
s o  f a r  a s  i t  s u g g e s t s  t h e  s t a t i c  c o n d i t i o n  o f  a  u t o p i a .  The 
p h r a s e  m u s t  be u n d e r s t o o d  i n  t e r m s  o f  t h e  p o l i t i c a l  p u r p o s e ,  
w h ic h  i s  t o  o r d e r  t h e  f a c t s  o f  l i f e  to w a r d  e m e r g e n t  p u r p o s e s  
o b j e c t i f i e d  a s  e n d s .  C o r p o r e i t y ,  a s  w i l l  become a p p a r e n t ,  i s  
t h e n  a  d y n a m ic  o r d e r i n g  o f  f a c t  w h ic h  l o o k s  t o  t h e  r e a l i z a t i o n  
o f  t h e  p u r p o s e s  w h ic h  a r e  e m e r g e n t  i n  t h e  e v o l u t i o n  o f  n a t u r a l -  
c u l t u r a l  l i f e .

3A r t h u r  P. B e n t l e y ,  The P r o c e s s  o f  Government  ( C h i 
c a g o :  U n i v e r s i t y  o f  C h ic ag o  P r e s s ,  19 OÜ).

^E. P e n d l e t o n  H e r r i n g ,  Group R e p r e s e n t a t i o n  B e f o r e  
C o n g re s s  ( W a s h in g to n :  The B r o o k i n g s  I n s t i t u t i o n ,  I 9 2 9 ) .

5D av id  B. Truman,  The G o v e rn m e n ta l  P r o c e s s  (New York;  
A l f r e d  A. K nopf ,  I 9 5 I ) .
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a t t e m p t e d  t o  d e a l  w i t h  t h e s e  c o r p o r a t e  g r o u p s  a s  p o l i t i c a l  

a c t o r s ,  b u t  t h e i r  e f f o r t s  h a v e  b e e n  p r i m a r i l y  d e s c r i p t i v e .  

T h e re  seems t o  h a v e  b e e n  no s i g n i f i c a n t  a t t e m p t s  by  p o l i t i 

c a l  s c i e n t i s t s  t o  d e a l  w i t h  them s y s t e m a t i c a l l y ,  a s  i n c l u d 

i n g  t h e i r  e m e r g e n c e ,  n a t u r e ,  an d  r e l a t i o n  t o  t h e  i n d i v i d u a l  

on t h e  one hand  a n d  t h e  w h o le  o f  s o c i e t y  on t h e  o t h e r .  C e r 

t a i n l y  t h e r e  h a s  b e e n  no  a t t e m p t  t o  u s e  t h e i r  e x i s t e n c e ,  a s  

P r o f e s s o r  J o r d a n  d o e s ,  t o  expound  a  " p r i n c i p l e "  o f  s o c i e t y  

t h a t  p o i n t s  to w a r d  a  p r o c e d u r e  o f  p o l i t i c s  o f  s u f f i c i e n t  

s c o p e  t o  i n c l u d e  and  a c c o u n t  f o r  s u c h  g o a l s  a s  s o c i a l  h a r 

mony, j u s t i c e ,  an d  good .

O t h e r  s t u d e n t s  o f  s o c i a l  phenomena w i t h i n  a  f r a m e 

w ork  o f  s c i e n t i f i c  method  h a v e  d e a l t  w i t h  t h e  g r o u p  f ro m  a  

v a r i e t y  o f  p e r s p e c t i v e s ,  b u t  few o f  t h e s e  show p r o m i s e  o f  

b ecom ing  a  s y s t e m a t i c  t h e o r y  i n  t h e  s e n s e  j u s t  m e n t i o n e d . ^

I n  t h e  s t u d y  o f  p o l i t i c s ,  a s  a  r e s u l t ,  t h e  g ro u p  

u s u a l l y  h a s  b e e n  t r e a t e d  a s  a  mere  c o l l e c t i o n  o f  i n d i v i d u a l s ,  

d e s p i t e  avowed r e c o g n i t i o n  t h a t  i t  i s  s o m e t h i n g  m ore .  T h i s  

s t e m s ,  one s u s p e c t s ,  f ro m  w h a t  P r o f e s s o r  J o r d a n  r e g a r d e d  a s

^B u t  s e e  M u z a fe r  a n d  C a r o l y n  W. S h e r i f , Groups  i n  
Harmony a n d  T e n s i o n  (New Y ork :  H a r p e r  & B r o t h e r s ,  1 9 5 3 ) ;  a n d  
An O u t l i n e  o f  S o c i a l  P s y c h o l o g y , r e v .  e d ,  (New York:  H a r p e r  
3 c ^ r  o t h e r  s , “T95fc>). M e n t io n  s h o u l d  be made o f  t h e  w o rk  r e 
f e r r e d  t o  i n  t h e  l a s t  c h a p t e r  : James G. M i l l e r ,  " Toward a  
G e n e r a l  T h e o ry  f o r  t h e  B e h a v i o r a l  S c i e n c e s , "  The S t a t e  o f  
t h e  S o c i a l  S c i e n c e s , e d .  by  L e o n a rd  D. W hi te  ( C h i c a g o :  U n i 
v e r s i t y  o f  C h icag o  P r e s s ,  1 9 5 6 ) .  A r e c e n t  a n d  i n t e r e s t i n g  
a t t e m p t  b y  a n  a n t h r o p o l o g i s t  i s  L a u ra  Thompson, Toward a  
S c i e n c e  o f  Mankind (New Y ork :  M c G ra w -H i l l ,  1 9 6 1 ) .
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t h e  b a s i c  e r r o r  o f  i n d i v i d u a l i s t  p h i l o s o p h y ,  w h ic h  was t h a t  

i t  p o s i t e d  t h e  au tonom ous  i n d i v i d u a l  a s  t h e  " r e a l "  w i t h  w h ic h  

p h i l o s o p h i c  a n a l y s i s  had t o  d e a l .  "To t h e  p h i l o s o p h y  o f  t h e  

s e v e n t e e n t h  c e n t u r y , "  P r o f e s s o r  S a b in e  h a s  w r i t t e n ,  " r e l a 

t i o n s  a lw a y s  a p p e a r e d  t h i n n e r  t h a n  s u b s t a n c e s ;  man was t h e  

s u b s t a n c e ,  s o c i e t y  t h e  r e l a t i o n . T h e  f a l l a c y  o f  t r y i n g  t o  

u n d e r s t a n d  a n a l y t i c a l l y  t h e  s o c i a l  who le  i n  t e r m s  o f  i t s  p a r 

t i c u l a r s  t a k e n  a s  u l t i m a t e  a n d  e x c l u s i v e  was s e e n  by  Hume,^ 

b u t  o n l y  p a r t l y  g r a s p e d  by  h i s  r e a d e r s ,  who w ere  more c o n 

c e r n e d  w i t h  h i s  r e l a t e d  a t t a c k s  upon  t h e  c o n c e p t  o f  c a u s a l i 

t y  an d  t h e  " t r u t h s "  o f  r e l i g i o n . 9

The " n a t u r a l  r i g h t s "  d i s t o r t i o n  o f  t h e  t h e o r y  o f  

n a t u r a l  law w as ,  o f  c o u r s e ,  r e s p o n s i b l e  f o r  i n d i v i d u a l i s t  

p h i l o s o p h y .  P r o f e s s o r  J o r d a n  w r i t e s  t h a t

^G eorge  H. S a b i n e ,  A H i s t o r y  o f  P o l i t i c a l  T h e o r y , 
r e v .  e d .  (New York:  Henry  H o l t  & C o . ,  1 9 5 0 ) ,  p .  433 .

^D avid  Hume, t o  E s s a y  C o n c e rn in g  t h e  Human U n d e r 
s t a n d i n g , e d .  by L. A. S e l b y - B i g g e  (O x fo rd ;  The C la r e n d o n  
P r e s s ,  1 8 9 4 ) .

^The summary c r i t i q u e  o f  i n d i v i d u a l i s t  p h i l o s o p h y  
t h a t  b e g i n s  h e r e  a n d  c o n t i n u e s  t h r o u g h  t h e  f o l l o w i n g  two 
p a g e s  i s  l a r g e l y  o u r  own, d raw n  f rom  o u r  r e a d i n g  o f  P r o f e s s o r  
J o r d a n .  I t  i s  c o n s i s t e n t  w i t h  P r o f e s s o r  J o r d a n ’ s own c r i 
t i q u e  ; o n l y  t h e  e m p h a s i s  h a s  b e e n  changed  t h e  b e t t e r  t o  p r e 
p a r e  t h e  g ro u n d  f o r  and  i l l u s t r a t e  t h e  i m p o r t a n c e  o f  h i s  a t 
t e m p t  t o  f o r m u l a t e  a n  a d e q u a t e  s o c i a l  t h e o r y .

T he re  h a s  b e e n ,  s o  f a r  a s  we know, no  s i g n i f i c a n t  a t 
t e m p t  t o  weed o u t  t h e  " c o n v e n t i o n a l  w isdom ,"  b a s e d  l a r g e l y  
upo n  i n d i v i d u a l i s t  p h i l o s o p h y ,  f ro m  c o n t e m p o r a r y  s o c i a l  t h e 
o r y .  We s u s p e c t ,  a n d  P r o f e s s o r  J o r d a n  a s s e r t s ,  t h a t  t h i s  
h e r i t a g e  h a s  c o n s t i t u t e d  a n  u n r e c o g n i z e d  l i m i t a t i o n  u p o n  
c o n t e m p o r a r y  s o c i a l  s c i e n c e .
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t h e  " n a t u r a l  lavf" t h e o r y ,  i n  i t s  h i s t o r i c a l  f o r m ,  i s  
r i g h t  i n  m o t i v e ;  t h a t  i s ,  e n d s  h a v e  a  r e a l  s t a t u s  i n  
n a t u r e  w h ic h  p o l i t i c a l  t h e o r y  m u s t  d i s c o v e r  an d  d e f i n e ,  
b u t  i t  i s  wrong  a s  t o  a l l  o f  i t s  c o n t e n t .

The n a t u r e  i n  w h ic h  e n d s  had  a  s t a t u s ,  f u r t h e r m o r e ,  w as ,  f o r  

t h e  E a r l y  S t o a  a t  l e a s t ,  t h e  whole  o f  n a t u r e .  E a r l y  n a t u r a l  

l a w ,  t h a t  i s ,  p o s i t e d  a  r a t i o n a l  cosmos f o r  a  man w i t h  a  r a 

t i o n a l  c a p a c i t y — a  c a p a c i t y  t o  r e a s o n .  T h i s  r a t i o n a l  c a p a c i 

t y  c o u ld  be u s e d  t o  d i s c o v e r  and  u n d e r s t a n d  t h e  o r d e r  o f  t h e  

u n i v e r s e .  I n  e t h i c s ,  w h ic h  was t h e  p r i m a r y  c o n c e r n  o f  t h e  

E a r l y  S t o a ,  man was t o  u s e  h i s  c a p a c i t y  t o  r e a s o n  t o  b r i n g  

h i s  b e h a v i o r  i n t o  c o n f o r m i t y  w i t h  t h e  o r d e r  i n h e r e n t  i n  t h e  

u n i v e r s e .

I n d i v i d u a l i s t  p h i l o s o p h y ,  t h e n ,  " s t o o d  on i t s  head"  

t h e  l o g i c  w h ic h  demands t h a t  p a r t i c u l a r s  be e x p l a i n e d  by r e f 

e r e n c e  t o  u n i v e r s a i s .  These  p h i l o s o p h e r s ,  a n d  e s p e c i a l l y  

Hobbes an d  L o c k e ,  a ssum ed  n o t  o n l y  a  man w i t h  a  c a p a c i t y  t o  

r e a s o n ,  b u t  a l s o  a  r a t i o n a l  man. T h a t  i s ,  t h e  n a t u r e  w h ic h  

was assum ed  t o  be r a t i o n a l ,  and t h u s  u n d e r s t a n d a b l e  t h r o u g h  

r e a s o n ,  was n o t  n a t u r e  a s  a  whole  b u t  human n a t u r e , t h e  n a 

t u r e  o f  t h e  i n d i v i d u a l  man c o n s i d e r e d  a s  a n  i s o l a t e d  e n t i t y .  

The p resum ed  "k n o w led g e "  o f  "human n a t u r e "  was t h e n  u s e d  t o  

c o n s t r u c t  a  s o c i e t y ,  w h ich  means t h a t  t h e  w ho le  was t o  be 

e x p l a i n e d  i n  t e r m s  o f  i t s  p a r t i c u l a r s .

The o r i g i n a l  n a t u r a l  law ,  a s  a  m ethod  t o  be a p p l i e d

l ^ E l i l a h  J o r d a n ,  B u s i n e s s  Be Damned (New York:  H enry  
Schuman, 1 9 5 2 ) ,  p .  2 3 4 .
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t o  t h e  a n a l y s i s  o f  s o c i e t y ,  w ou ld  h a v e  r e q u i r e d  t h e  a s su m p 

t i o n  o f  o r d e r  I n  s o c i e t y ,  t h r o u g h  w h ic h  t h e  I n d i v i d u a l ,  a s  a  

component  o f  s o c i e t y ,  w ould  be u n d e r s t o o d  a s  p a r t i c u l a r .  

L o g i c a l l y ,  t h e  I n d i v i d u a l  human b e i n g  can  c o n s t i t u t e  t h e  

" r e a l " - - t h e  u n i t  o f  a n a l y s i s - - o n l y  f o r  b i o l o g y ,  a n d  t h e n  on

l y  I n  l i m i t e d  d e g r e e  s i n c e  t h e  s p e c i e s  I s  t h e r e  t h e  u n i v e r s a l  

t o  w h ic h  t h e  I n d i v i d u a l  a s  p a r t i c u l a r  m u s t  be r e l a t e d .

Even I n  p s y c h o l o g y ,  w h ic h  p u r p o r t s  t o  be c o n c e r n e d  w i t h  t h e  

" mind" o f  t h e  I n d i v i d u a l  man,  t h e r e  I s  g r o w in g  r e c o g n i t i o n  

t h a t  " i n  a n  I m p o r t a n t  s e n s e ,  t h e  I n d i v i d u a l  h a s  no c o n s i s t e n t  

o r  c l e a r - c u t  I d e n t i t y  a p a r t  f ro m  h i s  t i e s  w i t h  o t h e r  p e r s o n s ,  

g r o u p s ,  an d  I n s t i t u t i o n s

l l E l l j a h  J o r d a n ,  Forms o f  I n d i v i d u a l i t y  ( I n d i a n a p o 
l i s :  P r o g r e s s  P u b l i s h i n g  Company, 1 9 2 T ) ,  p p .  1 8 8 - 2 2 7 .

1 2 s h e r l f  and  S h e r l f , Groups I n  Harmony a n d  T e n s i o n , 
o p . c l t . , p .  37•

P r o f e s s o r  J o r d a n  m a i n t a i n s  t h a t  p s y c h o l o g y  I s  t h e  
u l t i m a t e  I s s u e  o f  t h e  I n d i v i d u a l i s t  a p p r o a c h .  H i s  a r g u m e n t  
seems t o  r u n  a s  f o l l o w s :  I n d i v i d u a l i s m  was  c o n c e r n e d  w i t h  
u n d e r s t a n d i n g  human n a t u r e ,  p o s t u l a t e d  a s  r a t i o n a l  I n  t h e  
s e n s e  t h a t  I t  was t a k e n  t o  be a  l e g i t i m a t e  o b j e c t  o f  a n a l y t i c  
I n q u i r y .  The l o c u s  f o r  t h i s  human n a t u r e  was t h e  " m i n d , "  a s  
t h e  c e n t e r  o f  a l l  t h e  m o t i v e s  o f  human a c t i v i t y .  P s y c h o lo g y  
i s  t h e  s c i e n c e  t h a t  h a s  a s su m ed  t h a t  t h e  mind c a n  be d e a l t  
w i t h  i n  t e r m s  o f  g e n e r a l  l a w s .

I f  he  i s  c o r r e c t ,  an d  t h e  a r g u m e n t  n o t  o n l y  seems 
l o g i c a l  b u t  a l s o  h a s  h i s t o r i c a l  s u p p o r t ,  i t  i s  i n t e r e s t i n g  
t o  n o t i c e  t h e  d i v i s i o n  i n  c o n t e m p o r a r y  p s y c h o l o g y ,  w h ere  one 
g r o u p  i s  g r o w in g  c l o s e r  t o  p h y s i o l o g y  an d  a n o t h e r  i s  more 
c o n c e r n e d  w i t h  d a t a  t h a t  i s  b a s i c a l l y  s o c i o l o g i c a l  i n  n a t u r e .  
P r o f e s s o r  Osgood s t a t e s  t h a t  " a s  t h e  s c i e n c e  o f  b e h a v i o r — 
p a r t i c u l a r l y  human b e h a v i o r - - i t  c l a i m s  a n d  m a i n t a i n s  a c t i v e  
i n t e r e s t  i n  much o f  w h a t  i s  e q u a l l y  t h e  dom a in  o f  n e u r o l o g y  
a n d  p h y s i o l o g y  a n d  i n  much o f  w h a t  i s  e q u a l l y  t h e  dom ain  o f  
s o c i o l o g y  an d  a n t h r o p o l o g y . "  C h a r l e s  E. Osgood,  " B e h a v i o r  
T h e o ry  an d  t h e  S o c i a l  S c i e n c e s , "  A p p r o a c h e s  t o  t h e  S t u d y  o f  
P o l i t i c s ,  e d .  by  R o la n d  Young ( E v a n s t o n ;  N o r t h w e s t e r n  U n i -
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R a t i o n a l i t y ,  a s  a t t r i b u t e d  t o  a  w h o l e ,  i m p l i e s  t h a t  

t h e  w ho le  can  be  d e a l t  w i t h  i n  t h e  t e r m s  o f  l o g i c ,  e x i s t e n t  

o r  t o  be f o r m u l a t e d ,  u n d e r  c a t e g o r i e s  u s e d  a s  h y p o t h e t i c a l  

f o r m u l â t i o n s - - t h e  s y n t h e t i c  a  p r i o r i  ju d g m en ts  o f  K an t  a n d  

t h e  p o s t u l a t i o n a l  s y s t e m s  o f  t h e  l o g i c a l  p o s i t i v i s t s .  W i th 

i n  s u c h  a  f r a m e w o rk ,  i n d i v i d u a l s  can  be i n d i v i d u a t e d  t h r o u g h  

t h e i r  r e l a t i o n s  t o  t h e  who le  and  t o  t h e  o t h e r  p a r t s .  R a t i o n 

a l i t y ,  a s  o p p o sed  t o  a  c a p a c i t y  t o  r e a s o n ,  i s  m e a n i n g l e s s  

f o r  s o c i a l  t h e o r y  when i t  i s  a t t r i b u t e d  t o  t h e  i n d i v i d u a l  a s  

a  p a r t i c u l a r .  S o c i a l  t h e o r y  r e q u i r e s  a  c o n c e p t  s i m i l a r ,  i n  

p r i n c i p l e ,  t o  t h e  G e s t a l t  o f  p s y c h o l o g y .  The l a c k  o f  s u c h  a 

c o n c e p t ,  a  t h e o r e t i c a l  f o r m u l a t i o n  o f  t h e  n a t u r e  o f  t h e  

w h o le ,  h a s  p r e c l u d e d  t h e  a t t e m p t  t o  d e a l  i n  a  m e a n i n g f u l  way 

w i t h  c o r p o r a t e  g r o u p s .

P r o f e s s o r  J o r d a n  a t t e m p t s  t o  rem ed y  t h i s  s i t u a t i o n ,  

a s s e r t i n g  t h a t  i n  a c t u a l  human r e l a t i o n s ,  o r  s o c i a l  t h e o r y ,  

t h e  i n d i v i d u a l  a c q u i r e s  l o g i c a l  s t a t u s  o n l y  i n  r e l a t i o n  t o  

t h e  w h o le ,  " i t  i s  t h e  w hole  t h e n  t h a t  i s  t h e  u l t i m a t e  p a r t y  

a t  i n t e r e s t  i n  a l l  human r e l a t i o n s ,  i n  t h e  same s e n s e  t h a t  no

v e r s i t y  P r e s s ,  1 9 5 8 ) ,  p .  217•  He i n d i c a t e s  t h a t  t h i s  i s  t h e  
r e s u l t ,  p r i m a r i l y ,  o f  s p e c i a l i z a t i o n ,  r a t h e r  t h a n  u n i v e r s a l  
c o n c e r n s  on t h e  p a r t  o f  a l l  p s y c h o l o g i s t s .

I t  mav b e ,  t h e n ,  t h a t  t h e  p s y c h o l o g i c a l  s t u d y  o f  
" human n a t u r e  u l t i m a t e l y  w i l l  r e s u l t  i n  two s e t s  o f  " l a w s " : 
one t h a t  d e a l s  w i t h  t h e  p h y s i o l o g i c a l  an d  n e u r o l o g i c a l  s t r u c 
t u r e  o f  t h e  human o r g a n i s m  ( t h e  i n d i v i d u a l i s t s '  p r e - c u l t u r a l  

s t a t e  o f  n a t u r e  ?) and  a n o t h e r  t h a t  d e a l s  w i t h  t h e  e f f e c t  
u p o n  p e r s o n a l i t y  o f  s o c i o l o g i c a l  an d  a n t h r o p o l o g i c a l  phenom
e n a .  T h i s ,  s e e m i n g l y ,  w ou ld  be a  c o m p l e t e  v a l i d a t i o n  o f  
P r o f e s s o r  J o r d a n ' s  b a s i c  c o n t e n t i o n  i n  t h i s  r e g a r d .
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r a t i o n a l i t y  can  be g i v e n  t o  a n y  human r e l a t i o n s  e x c e p t  

t h r o u g h  t h e i r  r e f e r e n c e  t o  t h e  w h o l e . " ^3 I n  P r o f e s s o r  J o r 

d a n ’ s v iew ,  t h e r e f o r e ,  l i f e  em bod ies  i t s e l f  i n  i n s t i t u t i o n s  

a s  a  r e s u l t  o f  t h e  o p e r a t i o n  o f  t h e  same f o r c e s  t h a t  c a u s e  

l i f e  t o  become embodied  i n  t h e  human i n d i v i d u a l .  The f o r 

c e s ,  i n  e i t h e r  c a s e ,  a r e  t h e  same; t h e  f o r m e r  i s  o n l y  a  more 

c o m p re h e n s iv e  fo rm  t h a n  t h e  l a t t e r .

L i f e  a s  Embodied i n  I n s t i t u t i o n s

I m p l i c i t  i n  t h e  f o r e g o i n g  c r i t i q u e ,  a s  i n  P r o f e s s o r  

J o r d a n ’ s own c r i t i q u e ,  i s  t h e  o b j e c t i o n  t h a t  t h e  i n d i v i d u a l 

i s t  p h i l o s o p h y ,  and  t o  a  l e s s e r  e x t e n t  t h e  s c i e n c e s  b a s e d  

t h e r e o n ,  d i d  n o t  d e a l  a d e q u a t e l y  w i t h  t h e  f a c t  o f  human c u l 

t u r e .  I n  t h e  a t t e m p t  t o  u n d e r s t a n d  t h e  n a t u r e  o f  t h e  i n d i 

v i d u a l  human, b a s i c  t o  i t s  a p p r o a c h ,  t h e  human b e i n g  was 

( s u p p o s e d l y )  d e p r i v e d  o f  t h e  c u l t u r e  w hich  g i v e s  him d i s 

t i n c t i o n  a s  a  human b e i n g .  The r e m a i n d e r ,  i n  P r o f e s o r  J o r 

d a n ’ s p h r a s e ,  was t a k e n  t o  be " t h e  s o u l ’ s u l t i m a t e  s i m p l e . "  

Modern s o c i a l  p s y c h o l o g y ,  on t h e  o t h e r  h an d ,  s u p p o r t s  t h e  

v iew t h a t  "man i s  a  c r e a t u r e  o f  c u l t u r e  a s  w e l l  a s  a  l e a r n e r  

o f  c u l t u r e . " 15 An a n t h r o p o l o g i s t  h a s  s t a t e d  t h i s  v iew e v e n  

more e x p l i c i t l y :  " i n  t h e  a b s e n c e  o f  c u l t u r a l  s t i m u l a t i o n  t h e

1 3 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  5 5 .

^^C f .  h i s  c r i t i q u e  o f  G i d d i n g s ’ s o c i o l o g y ,  i n  Forms 
o f  I n d i v i d u a l i t y , o p . c i t . , p p .  4 2 - 7 .

1 5 S h e r i f  and  S h e r i f , ^  O u t l i n e  o f  S o c i a l  P s y c h o l o g y , 
o p . c i t . , p .  8 .
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o r g a n i s m  Homo s a p i e n s  s i m p l y  f a i l s  t o  e x p r e s s  a n y  n a t u r e  a t  

a l l —a p a r t  f ro m  t h e  phenomena o f  p u r e l y  p h y s i c a l  f u n c t i o n 

i n g .  . . . " 1 6  s o c i a l  p h i l o s o p h y ,  f rom  H e g e l  o n w a r d , 1^

t h e  c u l t u r a l  a s p e c t  o f  m a n ' s  e x i s t e n c e  h a s  demanded a n d  r e 

c e i v e d  i n c r e a s i n g  a t t e n t i o n ,  t o  t h e  p o i n t  t h a t  one m i g h t  

c h a r g e  t h a t  c u l t u r a l  p h i l o s o p h y  h a s  so m e t im es  b e e n  g u i l t y  

o f  m i n i m i z i n g  u n d u l y  t h e  b i o l o g i c a l  f a c t s  o f  l i f e . l ^

P r o f e s s o r  J o r d a n ' s  w ork  a p t l y  c o u l d  be d e s c r i b e d  a s  

a n  a t t e m p t  t o  d e a l  w i t h  b o t h  t h e  n a t u r a l  an d  t h e  c u l t u r a l  

p h a s e s  o f  l i f e  w i t h i n  a  s i n g l e  f r a m e w o rk .  I n d e e d ,  t h i s  d i 

chotomy f a l s i f i e s  h i s  v iew t o  t h e  e x t e n t  t h a t  i t  s u g g e s t s  a 

j u x t a p o s i t i o n  o r  i n t e g r a t i o n  o f  two d i s p a r a t e  a s p e c t s  o f  

l i f e ,  f o r  h i s  p o s i t i o n  i s  t h a t  l i f e  i s  a  c o n t i n u o u s  w h o l e ,

l 6 ^ s h l e y  M ontagu ,  The B i o s o c i a l  N a t u r e  o f  Man (New 
Y ork :  Grove P r e s s ,  1 9 5 6 ) ,  p .  79*

T h i s  movement a c t u a l l y  b e g i n s  w i t h  R o u s s e a u ,  i n
t h a t  he was n o t  o p p o s in g  c u l t u r e  p e r  s e  a s  much a s  he was op
p o s i n g  p a r t i c u l a r  a s p e c t s  o f  i t - - t h o s e  w h ic h  he saw e m a n a t i n g  
f ro m  t h e  i d e o l o g y  o f  i n d i v i d u a l i s m .  Cf. A D i s c o u r s e  on t h e  
M o ra l  E f f e c t s  o f  t h e  A r t s  and  S c i e n c e s  w i t h  A D i s s e r t a t i o n  
on t h e  O r i g i n  and  F o u n d a t i o n  o f  t h e  I n e q u a l i t y  o f  M a n k in d , i n  
J e a n - J a c q u e s  R o u s s e a u ,  The S o c i a l  C o n t r a c t — D i s c o u r s e s ,  t r a n s .  
a n d  e d .  by  G. D. H. Cole  ("London: J .  W. D en t  & S o n s ,  1913)  •

One may p o i n t  a l s o  t o  R o b e r t  Owen, who b e l i e v e d  t h a t
" h e r e d i t y  p l a y e d  no p a r t  w h a t e v e r  i n  t h e  f o r m a t i o n  o f  human 
c h a r a c t e r ,  w h a t  a  man was b e i n g  e n t i r e l y  c a u s e d  by  h i s  e n 
v i r o n m e n t  a n d  e d u c a t i o n .  . . . M a r g a r e t  C o le ,  R o b e r t  Owen 
o f  New L a n a rk  (New Y ork :  Oxford  U n i v e r s i t y  P r e s s ,  1 9 5 3 ) ,  p .  4,

l ^ T h i s  c r i t i c i s m  p o s s i b l y  c o u l d  be j u s t i f i e d  o f  t h e  
m a g n i f i c e n t  work  o f  E r n s t  C a s s i r e r ,  The P h i l o s o p h y  o f  Symbol
i c  F o rm s , 3 v o l s . ,  t r a n s .  b y  R. Mannheim (New H aven :  Y ale  
U n i v e r s i t y  P r e s s ,  1 9 5 3 - 7 ) ;  an d  An E s s a y  on Man (G a rd e n  C i t y :  
D o u b le d a y  & C o . ,  1 9 5 4 ) .



68

a n d  t h a t  b o t h  n a t u r a l  an d  c u l t u r a l  f a c t s  a r e  i n t e g r a l  e l e m e n t s  

o f  t h a t  w h o l e .  T h u s ,  " human n a t u r e  i s  c o n t i n u o u s  w i t h  t h e  

p r o c e s s  o f  i t s  own i n t e r p r e t a t i o n ,  and  i s  i t s e l f  c o n s e q u e n t 

l y  i n  l a r g e  p a r t  a n  i n t e r p r e t a t i o n . " P a s c a l  e x p r e s s e d  t h e  

same t h o u g h t  many y e a r s  a g o ,  w r i t i n g  " J ' a i  g r a n d  p e u r  que 

c e t t e  n a t u r e  ne s o i t  e l l e - m ê m e  q u ’u n e  p r e m i è r e  c o u tu m e ,  comme 

l a  coutume e s t  une  s e c o n d e  n a t u r e . " ^ * ^

I n  t e r m s  o f  P r o f e s s o r  J o r d a n ' s  c o s m o lo g y ,  l i f e  i s  o n 

l y  a  p a r t  o f  t h e  c o sm ic  e n e r g y  o f  t h e  u n i v e r s e ,  and  t h e  same 

f o r c e  w h ic h  com pe ls  t h e  g r o w t h - r e p o r d u c t i o n  p a t t e r n  o f  t h e  

amoeba p r o t e u s  m us t  a l s o  a c c o u n t  f o r  t h e  c u l t u r a l  f a c t o r s  o f  

t e c h n o l o g y ,  i d e o l o g y ,  a r t ,  e t c . 21 T h i s  f o r c e ,  v iew ed  s u b 

j e c t i v e l y ,  a p p e a r s  a s  l i f e - u r g e  o r  w i l l .  W i l l  i s  t h e n  t h e  

p r i n c i p l e  w h ic h  a c c o u n t s  f o r  t h e  dynam ic  a s p e c t  o f  t h e  f a c t -  

s y s t e m ,  amoeba p r o t e u s ; i t  i s  a l s o  t h e  p r i n c i p l e  w h ic h  a c 

c o u n t s  f o r  t h e  em bodim ent  o f  l i f e  i n  i n s t i t u t i o n s  t h a t  a r e  

c u l t u r a l ,  a s  c o n t r a s t e d  w i t h  l i f e - f o r m s  t h a t  a r e  b i o l o g i c a l .  

I n s t i t u t i o n a l  l i f e  i s  l i f e  t h a t  h a s  e v o l v e d  f ro m  t h e  m e r e l y

1 9 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . ,  p .  5 5 .

^ ^ B l a i s e  P a s c a l ,  P e n s e e s , q u o t e d  i n  A. P. d ’ E n t r e v e s ,  
N a t u r a l  Law (London:  H u t c h i n s o n  U n i v e r s i t y  L i b r a r y ,  I 9 5 1 ) ,
p .  11.

2 l H i s  v iew  o f  c u l t u r e  i s  s i m i l a r  t o  t h e  c l a s s i c  d e f 
i n i t i o n  by  t h e  a n t h r o p o l o g i s t ,  E.  B. T y l o r : " C u l t u r e  i s  t h a t  
com plex  w ho le  w h ic h  i n c l u d e s  k n o w led g e ,  b e l i e f ,  a r t ,  m o r a l s ,  
l aw ,  c u s to m ,  and  a n y  o t h e r  c a p a b i l i t i e s  a c q u i r e d  by  man a s  
a  member o f  s o c i e t y . "  E. B. T y l o r ,  P r i m i t i v e  C u l t u r e . 7 t h  
e d .  (New York:  B r e n t a n o ' s ,  1 9 2 4 ) ,  p .  1 .  The f o r m ,  a t  l e a s t ,  
o f  s o c i a l  o r g a n i z a t i o n s  a r e  a l s o  c u l t u r a l .
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n a t u r a l  I n t o  l i f e  t h a t  i s  n a t u r a l - c u l t u r a l ;  s o c i a l  i n s t i t u 

t i o n s  a r e  t h e  em bodim ent  o f  l i f e  a s  n a t u r e - c u l t u r e .

[ p ] o r  b e t t e r  o r  f o r  w o r s e ,  modern  l i f e  i s  t h e  l i f e  o f  
i n s t i t u t i o n s ,  o f  i n s t i t u t i o n s  w i t h  a  m a t e r i a l  b a s i s ,  and  
h e n c e  t h e  o b j e c t  o f  a l l  s o c i a l  o r  p o l i t i c a l  i n q u i r y  i s  
a s  t o  t h e  n a t u r e  and  f u n c t i o n  o f  i n s t i t u t i o n s . 22

C u l t u r e  e v o l v e d  a s  man e v o l v e d ;  l i f e  i s  c u l t u r a l  i n  i t s  h u 

man m a n i f e s t a t i o n ,  and  i n s t i t u t i o n  i s  " t h e  body  i n  w h ich  

l i f e  i n c o r p o r a t e s  i t s e l f . ” 23

The r e c o g n i t i o n  o f  t h e  i m p o r t a n c e  o f  c o r p o r a t e  i n 

s t i t u t i o n s  i n  c o n t e m p o r a r y  s o c i e t y  h a s  become commonplace .  

T h i s  can  be i l l u s t r a t e d  by c i t i n g  o n l y  a  few a u t h o r s ,  f rom  

w i d e l y  v a r i e d  f i e l d s ,  a l l  o f  whom l o o k  u p o n  t h e  g r o u p ,  o r  

c o r p o r a t e  i n s t i t u t i o n ,  a s  s o m e t h i n g  more t h a n  a  c o l l e c t i o n  

o f  i n d i v i d u a l s .

(1 )  P r o f e s s o r  Emmett e  S. B e d f o r d ,  p o l i t i c a l  s c i e n t i s t :

The e x i s t e n c e  o f  g r o u p  i n t e r e s t s  h a s  l o n g  b e e n  r e c o g 
n i z e d .  . . . [ R j e c e n t l y ,  h o w e v e r ,  a n d  p a r t i c u l a r l y  
w i t h i n  t h e  l a s t  h a l f - c e n t u r y ,  i n t e r e s t s  h a v e  become 
s t r u c t u r a l l y  i n t e g r a t e d  i n  a s s o c i a t i o n s  a n d  u n i o n s ,  and  
t h e s e  h a v e  become c e n t e r s  o f  power and  i n f l u e n c e  i n
s o c i e t y . 24

(2)  M u z a fe r  and  C a r o ly n  W. S h e r i f ,  s o c i a l  p s y c h o l o g i s t s :

D u r in g  t h e  l a s t  t h r e e  d e c a d e s  t h e  f a c t  t h a t  g r o u p  e f 
f e c t s  a r i s e  w h ic h  a r e  u n d e r s t a n d a b l e  o n l y  i n  t e r m s  o f  
t h e  i n t e r d e p e n d e n c e  o f  i n d i v i d u a l s  an d  norms p e c u l i a r

2 2 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  2 9 5 .

2 3 E l i j a h  J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , 2d e d .  ( C h i 
ca g o :  U n i v e r s i t y  o f  C h icag o  P r e s s ,  1 9 5 2 ) ,  p .  3 1 0 .

24-Emmet t e  S. B e d f o r d ,  The Admini s  t r a  t  i  on o f  N a t i o n a l  
Economic C o n t r o l  (New York:  The M a c m i l l a n  C o . ,  1 9 5 2 ) ,  p .  221,
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t o  t h e  g ro u p  h a s  become e s t a b l i s h e d  i n  p s y c h o l o g y . ^5

( 3 ) Leo Bromwich, l a b o r  e c o n o m i s t :

[T ]h e  A m er ican  l a b o r  movement fo rm s  a  p o l i t i c a l  s o c i e t y .  
I t  h a s  i t s  c o n s t i t u t i o n s ,  i t s  r u l e s  f o r  t h e  e l e c t i o n  o f  
o f f i c e r s ,  and  f o r  t h e  m ak ing  o f  p o l i c y .

(4 )  W i l l i a m  H. Whyte,  J r . ,  e d i t o r .  F o r t u n e  m ag az in e  :

I f  t h e r e  i s  one t h i n g  t h a t  c h a r a c t e r i z e s  him [ t h e  e x e c u 
t i v e ]  , i t  i s  a f i e r c e  d e s i r e  t o  c o n t r o l  h i s  own d e s t i n y ,  
a n d ,  d e e p  down, he r e s e n t s  y e i l d i n g  t h a t  c o n t r o l  t o  The 
O r g a n i z a t i o n .  . . . B u t  he c a n n o t  a c t  t h a t  way. He 
m ust  n o t  o n l y  a c c e p t  c o n t r o l ,  he m us t  a c c e p t  i t  a s  i f  he 
l i k e d  i t . 27

[ a] 11 t h e  new emphases  c a l l  f o r  a  c l o s e r  s p i r i t u a l  
u n i o n  b e tw e e n  t h e  i n d i v i d u a l  a n d  t h e  O r g a n i z a t i o n . 2 °

( 5 ) Roger  B lo u g h ,  Chairman o f  t h e  B o a rd ,  U. S .  S t e e l :

Now i t  i s  a  n o t a b l e  c h a r a c t e r i s t i c  o f  a  f r e e  s o c i e t y  
t h a t  men w i l l  v o l u n t a r i l y  j o i n  f o r c e s  f o r  t h e i r  common 
w e l f a r e - - m a t e r i a l  o r  s p i r i t u a l —an d  t h a t ,  o f  t h e  many 
ways t o  im prove  human w e l f a r e ,  by a l l  odds t h e  v o l u n 
t a r y  r o u t e  o f  g ro u p  c o o p e r a t i o n  o f  l i k e - m i n d e d  i n d i v i d 
u a l s  h a s  p ro v e d  t o  be t h e  m o s t  e f f e c t i v e . 29

(6 )  W a l t e r  G o l d s c h m i t t ,  c u l t u r a l  a n t h r o p o l o g i s t :

S o c i e t y  i s  t h e  o r g a n i z a t i o n  o f  men i n t o  f u n c t i o n i n g  
g r o u p s ,  t h e  p a t t e r n e d  a n d  e s t a b l i s h e d  o n - g o i n g  r e l a t i o n s  
among p e o p l e  who view t h e m s e l v e s  a s  f o r m i n g  a n  e n t i t y . 30

2 5 S h e r i f  and  S h e r i f ,  ^  O u t l i n e  o f  S o c i a l  P s y c h o l o g y , 
o p . c i t . , p .  1 7 6 .

2^Leo Bromwich, U n io n  C o n s t i t u t i o n s  (New York:  The 
Fund f o r  t h e  R e p u b l i c ,  1 9 5 3 ) ,  PP. 3 - 4 .

2 7 w i i i i a m  H. Whyte,  J r . ,  The O r g a n i z a t i o n  Man (New 
York:  Simon & S c h u s t e r ,  1 9 5 6 ) ,  p .  31*

ZGl b i d . , p .  5 2 .

29R oger  B lo u g h ,  F r e e  Man and  t h e  C o r p o r a t i o n  (New 
York:  M cG raw -H i l l ,  1 9 5 9 ) ,  p p .  4 - 5 .  The F r a n k l i n  Henry  G id
d i n g s  s o c i o l o g y  h e r e  i s ,  o f  c o u r s e ,  d a t e d .

3 0 > fa l t e r  G o l d s c h m i t t ,  E x p l o r i n g  th e  Ways o f  Mankind
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We do n o t  s u g g e s t  t h a t  t h e  t h e o r i e s  o f  a l l  o f  t h e s e  p a r a l l e l  

i n  e v e r y  d e t a i l  t h e  i n s t i t u t i o n a l  t h e o r y  o f  P r o f e s s o r  J o r d a n ;  

t h i s  c e r t a i n l y  i s  n o t  t h e  c a s e .  Bu t  t h e s e  c o n c e p t i o n s  o f  

t h e  i m p o r t a n c e  o f  g r o u p s  o r  c o r p o r a t e  i n s t i t u t i o n s ,  a s  o n ly  

a  few o f  t h e  m u l t i t u d e  o f  a v a i l a b l e  e x a m p l e s ,  e m p h a s iz e  t h e  

v a l i d i t y  o f  h i s  i n s t i t u t i o n a l  a p p r o a c h .  They seem, f u r t h e r 

m o re ,  e s s e n t i a l l y  c o m p a t i b l e  w i t h  P r o f e s s o r  J o r d a n ' s  t h e o r y  

o f  i n s t i t u t i o n s  and  p r o v i d e  many p o i n t s  o f  r e f e r e n c e .

I t  may b e ,  t h e n ,  t h a t  many r e c o g n i z e  d im ly  w h a t  P r o 

f e s s o r  J o r d a n  s a y s  p l a i n l y :  t h a t  i n s t i t u t i o n s ,  a s  e v e r y  o t h e r  

fo rm  o f  l i f e ,  a r e  e m e r g e n t  w i t h i n  t h e  l i f e  p r o c e s s ,  a s  t h i s  

p r o c e s s  d e m o n s t r a t e s  g r o w th .  They a r i s e ,  i n  t h e  f i r s t  i n 

s t a n c e ,  o u t  o f  t h e  a c t i v e  t e n d e n c y  w h ic h  r e s u l t s  f rom  t h e  

embodiment  o f  l i f e  w i t h i n  t h e  fo rm ,  man, f o r  e v e n  t h e  i n d i 

v i d u a l  human b e i n g ,  f o r  p r a c t i c a l  p h i l o s o p h y ,  c a n n o t  be c o n 

s i d e r e d  a p a r t  f ro m  t h e  t o o l s ,  o r  i n s t r u m e n t s ,  t h r o u g h  w h ich  

he a c t s .  T h i s ,  i t  w i l l  be  r e c a l l e d ,  h e l p s  e x p l a i n  why " a n  

end  i s  p e r  s e  p u b l i c .  I  c an  p e r f o r m  no a c t  w h ich  d o es  n o t  

i n v o l v e  a c c e s s o r i e s  i n  o t h e r  p e r s o n s  and  t h i n g s . " 31

(New York :  H o l t ,  R i n e h a r t  & W in s to n ,  I 9 6 0 ) ,  p .  9»

3 1 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  2 j 8 .  
T h i s  t h e o r y  l e a d s  P r o f e s s o r  J o r d a n  t o  e x p l a i n  t h e  c o n te m p o r 
a r y  m a l a i s e  i n  p u b l i c  l i f e — t h e  " m i s e r a b l e  f a c t s "  o f  l i f e — 
i n  t e r m s  o f  t h e  l a c k  o f  a c c e s s  by  i n d i v i d u a l  p e r s o n s  t o  t h e  
i n s t r u m e n t s  t o  a c t i o n ,  t h e  means  t o  e n d s :  " The o l d e r  i d e a  o f  
e q u a l i t y  c o n t e m p l a t e d  t h e  a b s t r a c t  p o l i t i c a l  r e l a t i o n  b e tw e en  
t h e  i n d i v i d u a l  and  t h e  i n d i v i d u a l ,  o r  i n d i v i d u a l  and  t h e  
e q u a l l y  a b s t r a c t  s o v e r e i g n t y  w h ic h  l i m i t e d  him i n  h i s  f r e e d o m  
o f  a c t i o n .  . . .  I t  was e q u a l i t y  b e f o r e  t h e  l aw ,  and  i t  m ean t
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The u s e  o f  t o o l s ,  a s  h a s  l o n g  b e e n  r e c o g n i z e d ,  i s  a  

c u l t u r a l  phenomenon; f u n c t i o n a l l y ,  w h ich  i s  t o  s a y  p r a c t i c a l 

l y ,  t h e  t o o l  i s  o n l y  a n  e x t e n s i o n  o f  t h e  man. The man an d  t h e  

hoe may be p e r c e i v e d  s e p a r a t e l y ,  b u t  t h e  p r o p e r  f o r m u l a t i o n  

f rom  a f u n c t i o n a l  p o i n t  o f  v iew i s  m a n - h o e , s i n c e  i t  i s  t h e  

tv/o t o g e t h e r  t h a t  i s  m e a n i n g f u l  i n  t h e  p r o d u c t i o n  o f  f o o d - -  

t h e  end t h a t  i s  s o u g h t .  L i f e ,  a s  a c t i v e ,  em bod ies  i t s e l f  i n  

t h e  f a c t - s y s t e r a  r e p r e s e n t e d  by m an -h o e .  T h i s  em bodim ent  i s ,  

f u r t h e r m o r e ,  n o t  f i n a l ,  f o r

t h e  man a n d  t h e  hoe  r e p r e s e n t ,  a s  i s o l a t e d ,  p e r h a p s  a n  
e l e m e n t a r y  p e r c e p t i v e  e x p e r i e n c e ,  b u t  i t  i s  n o t  i n t e l l i 
g i b l e ,  s i n c e  t h e  s i t u a t i o n  c a n n o t  be c o n c e i v e d  i n  t h e _ a b -  
s e n c e  o f  r e l a t i o n s  w h ic h  e x t e n d  beyond  t h e  s i t u a t i o n .

t h a t  t h e  i n c i d e n c e  o f  t h e  law u p o n  t h e  i n d i v i d u a l  was t h e  same 
i n  a l l  c a s e s ,  r e g a r d l e s s  o f  t h e  p e c u l i a r i t i e s  o f  t h e  i n d i v i d 
u a l ' s  p o s i t i o n  o r  c a p a c i t y .  T h i s  t y p e  o f  p o l i t i c a l  d e m o c ra c y  
h a s  had many i m p o r t a n t  r e s u l t s .  B u t  i t  h a s  t u r n e d  o u t  t h a t  
w i t h  a new t y p e  o f  o r g a n i z a t i o n  a r i s i n g  s p o n t a n e o u s l y  w i t h i n  
t h e  econom ic  a c t i v i t i e s  o f  men, w h ic h  i n v o l v e d  a  r e d i s t r i b u 
t i o n  o f  t h e  p o l i t i c a l  f o rm s  o f  s o c i e t y ,  t h e  i n d i v i d u a l ' s  p o 
l i t i c a l  f r e e d o m ,  o r  f r e e d o m  b e f o r e  t h e  l a w ,  m ean t  l i t t l e  a s  
l o n g  a s  i t  l e f t  m o s t  o f  h i s  r e l a t i o n s  o f  im m e d ia te  d e p e n d e n c e  
u p o n  t h e  p o l i t i c a l  body  o u t s i d e  t h e  c o n t r o l  o f  p o l i t i c a l  
a g e n c i e s .  T h a t  i s ,  many o f  t h e  i n d i v i d u a l ' s  p o l i t i c a l  a c -  
t i v i t i e s  came u n d e r  t h e  c o n t r o l  o f  econom ic  f o r c e s .  A d m in i s 
t r a t i v e l y ,  t h a t  i s ,  h i s  a f f a i r s  f e l l  u n d e r  t h e  i n f l u e n c e  o f  
new r e l a t i o n s  w i t h i n  t h e  econom ic  m a t t e r  o f  p u b l i c  l i f e ,  and  
w h i l e  he was t h e o r e t i c a l l y  f r e e  t o  a c t  w i t h i n  t h e  w ide  l i m i t s  
s e t  f o r  him by  t h e  p u b l i c  l a w ,  he fo u n d  t h e  i n s t r u m e n t s  t o  
a c t i o n  no  l o n g e r  a c c e s s i b l e .  He s t i l l  had  t h e  [ l e g a l ]  r i g h t  
t o  a c t ,  b u t  t h e  p o s s i b i l i t y  was d e n i e d  h im.  The law g u a r a n 
t e e i n g  t h e  r i g h t  t o  a c t ,  t h a t  i s ,  was f o r m u l a t e d  a t  a  t im e  
when t h e  i n s t r u m e n t s  t o  a c t i o n  w e re  p r i m a r i l y  n a t u r a l  phenom
ena  a v a i l a b l e  t o  a l l  who c a r e d  t o  a p p r o p r i a t e  them; i t  c o n te m 
p l a t e d  t h e r e f o r e  a  w ide  f r e e d o m  o f  method and  p r o c e s s ,  s i n c e  
t h e  m a t e r i a l  means t o  a c t i o n  w ere  a  common f a c t o r  an d  c o u l d  
t h u s  be t a k e n  f o r  g r a n t e d . "  J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n ,
o£.  c i t . ,  p .  2 7 8 . --------- ^ -------------------------- -----

32I b i d . , p. 72.
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The man-hoe s i t u a t i o n ,  o r  f a c t - s y s t e m ,  o r  I n s t i t u t i o n ,  can  

he i n t e l l i g i b l e  o n l y  i n  t e r m s  o f  t h e  o t h e r  i n s t r u m e n t s  w h ic h  

i t  r e q u i r e s  t o  be p r o d u c t i v e ,  and  t h e  end  w h ic h  i s  t o  be 

p r o d u c e d — f o o d ,  t h e  m a i n t e n a n c e  o f  l i f e ,  t h e  p l e a s u r e  o f  

c r e a t i v e  a c t i v i t y ,  e t c . 33

T h i s  c u l t u r a l  a s p e c t  o f  l i f e .  P r o f e s s o r  J o r d a n  m a i n 

t a i n s ,  h a s  shown t h e  g r e a t e s t  change  and  v a r i e t y  d u r i n g  t h e  

r e c o r d e d  l i f e  o f  man, y e t  t h e  a t t e m p t  t o  u n d e r s t a n d  p r a c t i 

c a l  l i f e  s t i l l  i s  couched  l a r g e l y  i n  t e r m s  o f  t h e  i n d i v i d u a l  

man, who, " a s  a  b i o l o g i c a l  i n d i v i d u a l ,  i s  a  l e s s  co m p re h e n 

s i v e  fo rm  o f  c u l t u r a l  o r g a n i z a t i o n " 3^  t h a n  i s  i n s t i t u t i o n .  

When t h e  g r o u p  o r  i n s t i t u t i o n a l  f a c t o r  i s  n o t e d ,  i t  i s  t o o  

f r e q u e n t l y  e x p r e s s e d  i n  t e r m s  o f  a n  o r g a n i z a t i o n  o f  men, 

w i t h  e m p h a s i s  u p o n  t h e  l a t t e r  t e r m . 35 P r o f e s s o r  J o r d a n ,  on 

t h e  o t h e r  h a n d ,  m a i n t a i n s  t h a t  " t h e  c o n c e p t  o f  o r g a n i z a t i o n  

m ust  be e x p an d e d  s o  a s  t o  em brace  t h e  s c i e n t i f i c  a n d  f a c t u a l  

a s p e c t s  o f  l i f e  t o g e t h e r  w i t h  t h e  v a l u e  s y s t e m s  i n  a  s i n g l e

3 3 i n  h i s  c r i t i q u e  o f  modern s o c i e t y ,  t h e n ,  i n  t h e  
p r e c e d i n g  n o t e  b u t  o n e .  P r o f e s s o r  J o r d a n  i s  s a y i n g  t h a n  man, 
w i t h  a  l e g a l  r i g h t  t o  a c t  to w ard  t h e  end  o f  p r o d u c i n g  f o o d ,  
e t c . , was  d e n i e d  a c c e s s  t o  t h e  h o e s ,  l a n d ,  e t c . — t h e  i n s t r u 
m en ts  o f  p r o d u c t i o n - - n e c e s s a r y  t o  a c t i o n  to w a rd  t h e  e n d .

3 ^ R o b e r t  D. Mack, " i n t r o d u c t i o n , "  E s s a y s  i n  C r i t i 
c i s m , by  E l i j a h  J o r d a n  ( C h ic a g o ;  U n i v e r s i t y  o f  C h ic ag o  P r e s s ,  
1 9 5 2 ) ,  p .  7 .

35T he re  a r e  e x c e p t i o n s ,  a s ,  e . g . , t h e  w ork  o f  t h e  
S h e r i f s ,  who e m p h a s iz e  "common norms a n d  " s t a t u s  an d  r o l e  
r e l a t i o n s h i p s "  a s  c h a r a c t e r i s t i c s  o f  g r o u p s . Cf .  S h e r i f  and  
S h e r i f ,  Groups i n  Harmony a n d  T e n s i o n ,  o p . c i t .
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s y n o p t i c  c o n s t i t u t i o n a l  p r i n c i p l e . " 3 6  H is  c o r p o r e i t y  i s  s u c h  

a  c o n c e p t .

He was a r g u i n g ,  i n  e f f e c t ,  t h a t  a  t h e o r y  o f  i n s t i t u 

t i o n s  m u s t  be more t h a n  a  mere  d e s c r i p t i o n  o f  t h e  i n f l u e n c e  

o f  i n s t i t u t i o n s  upon  t h e  b e h a v i o r  o f  i t s  human f a c t - c o n t e n t .  

Such  a n  a p p r o a c h  i s  p e r h a p s  v a l i d  f o r  t h e  l i m i t e d  c o n c e r n s  

o f  p s y c h o l o g y ,  w h i c h  a t t e m p t s  t o  s t u d y  t h e  i n d i v i d u a l  " m in d ."  

As a  s o c i o - p o l i t i c a l  p h i l o s o p h y ,  h o w e v e r ,  a  t h e o r y  o f  i n s t i 

t u t i o n s  m u s t  d e a l  w i t h  a l l  o f  t h e  f a c t - c o n t e n t  o f  i n s t i t u 

t i o n s :  human, m a t e r i a l ,  a n d  c u l t u r a l .

I t  i s  t h e  t o t a l i t y  o f  t h i s  c o n t e n t ,  a s  o r d e r e d ,  t h a t  

i s  t h e  i n s t i t u t i o n ;  t h e  r a t i o n a l i t y  o f  t h e  i n s t i t u t i o n  v a r i e s  

w i t h  t h e  d e g r e e  o f  o r d e r ,  f i r s t ,  o f  t h e  i n s t i t u t i o n  w i t h i n  

t h e  w ho le  o f  r e a l i t y ,  a n d ,  s e c o n d l y ,  w i t h i n  t h e  i n s t i t u t i o n  

i t s e l f .  The c o n t e n t  i s  o r d e r e d ,  h o w e v e r ,  d y n a m i c a l l y ;  t h a t  

i s ,  i t  i s  o r d e r e d  to w a rd  t h e  a c c o m p l i s h m e n t  o f  e n d s .

T h i s  o r d e r  o f  f a c t ,  i n  i n s t i t u t i o n s ,  i s  P r o f e s s o r  

J o r d a n ’ s c o n c e p t  o f  c o r p o r e i t y ,  b u t  t h e  c o n c e p t  a l s o  a p p l i e s ,  

a s  p r i n c i p l e ,  t o  t h e  o r d e r  o f  f a c t  t h a t  i s  t h e  i n d i v i d u a l  

p e r s o n .  As a  p r e l u d e  t o  t h e  d i s c u s s i o n  o f  t h e  p r i n c i p l e  o f  

c o r p o r e i t y  p e r  s e ,  i t  i s  h e l p f u l  t o  u n d e r s t a n d  t h e  m anner  i n  

w h i c h  t h e  l i f e  w h ic h  em b o d ie s  i n  t h e  n a t u r a l  p e r s o n  a l s o  

comes t o  be  em bodied  i n  i n s t i t u t i o n s .

3 6 Jordan, Forms o f  I n d i v i d u a l i t y , op . c i t . , p. 86 .
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The Embodiment o f  L i f e  i n  I n s t i t u t i o n s

The i n s t i t u t i o n  m ost c h a r a c t e r i s t i c  o f  modern l i f e ,  

i n  t h a t  i t  h a s  been  th e  dom inant i n s t i t u t i o n  and th u s  a b le

t o  c h a r a c t e r i z e  modern l i f e ,  i s  the  c o r p o r a t io n ,  w hich  i s

v i r t u a l l y  i d e n t i f i e d  i n  th e  p o p u la r  mind to d a y  w i th  i t s  s p e 

c i e s ,  th e  p r i v a t e  b u s in e s s  c o r p o r a t i o n . 37 The c l a s s i c  Amer

i c a n  l e g a l  d e f i n i t i o n  o f  th e  c o r p o r a t io n  was g iv e n  by C h ie f  

J u s t i c e  John M a r sh a ll :  "A c o r p o r a t io n  i s  an  a r t i f i c i a l  b e in g ,  

i n v i s i b l e ,  i n t a n g i b l e ,  and e x i s t i n g  o n ly  i n  c o n te m p la t io n  o f  

l a w . " 38  To t h i s  P r o f e s s o r  B e r le  has r e t o r t e d :

C le a r ly  i t  i s  n o t  th e  la w , w ith  i t s  f i c t i o n  o f  j u r i s t i c  
p e r s o n a l i t y ,  t h a t  s u p p l i e s  th e  l i f e  b lo o d  and b e a t in g  
h e a r t  o f  t h e s e  v a s t  m echanism s. I f  th e  law . . . d e 
c la r e d  t h a t  th e y  d id  n o t  e x i s t ,  th e  e n t i t l e s  would be
found t o  be n o t  f i c t i t i o u s ,  but f a c t u a l . 3?

P r o f e s s o r  J o r d a n 's  v e r d i c t  i s  t h a t  " th e  m ost m onstrous f i c 

t i o n  o f  the law i s  th e  th e o r y  o f  l e g a l  f i c t i o n s , "  i n c l u d -

37Drucker w r i t e s :  "What we lo o k  f o r  i n  a n a ly z in g
American s o c i e t y  i s  t h e r e f o r e  th e  I n s t i t u t i o n  w hich  s e t s  the  
s ta n d a r d s  f o r  th e  way o f  l i f e  and th e  mode o f  l i v i n g  o f  our 
c i t i z e n s ;  w h ich  l e a d s ,  m o ld s ,  and d i r e c t s ;  w hich  d e te r m in e s  
our p e r s p e c t i v e  on our own s o c i e t y ;  around w hich  c r y s t a l l i z e  
our s o c i a l  prob lem s and t o  w hich  we lo o k  f o r  t h e i r  s o l u t i o n .  
Wliat i s  e s s e n t i a l  i n  s o c i e t y  i s ,  i n  o th e r  w ord s, n o t  th e  
s t a t i c  mass b u t  th e  dynamic e le m e n t;  n o t  th e  m u lt i tu d e  o f  
f a c t s  but th e  symbol through  w hich  th e  f a c t s  a r e  o r g a n iz e d  
i n  a s o c i a l  p a t t e r n ;  n o t ,  i n  o th e r  w ord s, th e  a v e r a g e  but  
th e  r e p r e s e n t a t i v e ,  And t h i s ,  i n  our s o c i e t y  to d a y ,  i s  the  
l a r g e  c o r p o r a t io n .  P e te r  P. D ru ck er , The Concept o f  the  
C orp o ra tio n  (New York: John Day C o ., 1 9 ^ 6 ) ,  p. 1 1 .

38partm outh  C o l le g e  C ase, 4 Wheat. 518  ( 1 8 1 9 ) .

3 9 A d o lf  A. B e r le ,  J r . ,  The 2 0 th  Century C a p i t a l i s t  
R e v o lu t io n  (New York: H a rco u rt ,  Brace & C o .,  1 9 5 4 ) ,  p .  2 0 .

4*̂ Jordan, Forms o f  I n d i v i d u a l i t y , op . c i t . , p . 309.
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Ing  the f i c t i t i o u s  c o r p o r a t io n .  Such a t h e o r y  c a u s e s  b l i n d 

n e s s  to  th e  a c t u a l  f a c t s ,  w hich  su p p ort  th e  v iew  t h a t

th e  s y n t h e s i s  o f  th e  w orld  o f  t h in g s  w i t h  th e  w orld  o f  
p e r s o n s ,  i s  e f f e c t e d  a s  f a c t  im m e d ia te ly  o b s e r v a b le  i n  
the c o r p o r a te  or p u b l i c  body, and t h i s  body becomes  
t h e r e f o r e  th e  datum and p r e s u p p o s i t io n  o f  p r a c t i c a l  
p h i lo s o p h y .

The M a rsh a ll  d e f i n i t i o n  can e x p l a i n  th e  c o r p o r a t io n  

o n ly  f o r  th o se  who have been  t r a in e d  t o  th in k  i n  t h e s e  te r m s ,  

and i s  a c c u r a te  " in  no s e n s e  but the m ost l i t e r a l  and fo rm a l  

and p o s i t i v i s t S u c h  a d e f i n i t i o n ,  t o  P r o f e s s o r  Jordan,  

cou ld  n ev er  p r o v id e  a b a s i s  f o r  e i t h e r  an a d eq u a te  law or an  

a d eq u a te  s o c i a l  th e o r y .  I t  i s  a m a tte r  o f  r e c o r d  t h a t  many 

s o c i a l  s c i e n t i s t s  a r e  coming t o  a g r e e ,  i n  p r i n c i p l e  a t  l e a s t ,  

w ith  h i s  c o n c lu s io n  t h a t  " th e  f a c t  t h a t  w i l l  be found t y p i 

c a l  and th e  key  o f  our forms o f  o r g a n iz a t io n  and o rd er  w i l l  

be the c o r p o r a t io n  a s  embodied s o c i a l  w i l l . "^3

S in c e  th e  c o r p o r a t io n ,  i n  P r o fe s s o r  J o rd a n 's  v ie w ,  

s im p ly  em erges d u r in g  th e  l i f e  p r o c e s s ,  th e  l e g a l i s t i c  a c t  

o f  in c o r p o r a t io n  can be no more than the r e c o g n i t i o n  t h a t  

th e  c o r p o r a t io n  e x i s t s ;  i t  d o es  n o t  and can n ot a c c o u n t  f o r  

i t s  em ergence.

The v e x a t io u s  q u e s t io n  o f  th e  o r i g i n  o f  c o r p o r a t io n s ,  o f  
how c o r p o r a t io n s  a r e  form ed, w hether  by a c t  o f  law  or by

J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  30 0 .  

J o r d a n ,  Forms j

4 3 l b i d . , p. 31 8 .

Jordan, Forms o f  I n d i v i d u a l i t y , op . c i t . , p. 273'
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p r i v a t e  i n i t i a t i v e ,  i s  t h e r e f o r e  s e t t l e d  by s a y in g  th e y  
a r e  formed i n  n e i t h e r  way; th e  c o r p o r a t io n ,  l i k e  th e  
s t a t e  and the i n d i v i d u a l ,  i s  n a t u r a l ;  i t  has no o r i g i n .  
And t h i s  means t h a t  i t  i s  n o t  made a t  a l l ,  b u t  grow s.

I l l u s t r a t i n g  t h i s  w ith  an example ta k en  from th e  ev ery d a y

w orld  o f  econom ic r e l a t i o n s ,  he f in d s  th a t

i t  i s  th e  " opening" or o p p o r tu n ity  o f  f a c t  t h a t  l e a d s  
f i v e  men t o  o r g a n iz e  a bank, th e  need c r e a te d  i n  th e  
com plex o f  o b j e c t i v e  p r o c e s s e s  in v o lv e d  i n  th e  f lo w  o f  
goods and monev, and n o t  some i n d i v i d u a l ' s  or  some 
g r o u p 's  " g reed  f o r  p r o f i t .  And th e  "opening" or th e  
need  a r e  n o b o d y 's  c r e a t i o n ;  th e y  a r e  the  f a c t  t h a t  r e 
l a t i o n s  a r e  d i s p la y e d  w ith  r e f e r e n c e  to  ea ch  o th e r  a s  
th e y  a r e .  . .

Such a c o r p o r a t io n  i s  th en  a s o c i a l  i n s t i t u t i o n ,  a l th o u g h  

th e  a d j e c t i v e  " s o c ia l"  i s  redundant s in c e  i n s t i t u t i o n s  a r e  

a lw a y s  s o c i a l ,  or p u b l i c .

S u b j e c t i v e l y ,  from th e  p o in t  o f  v iew  o f  i t s  human 

f a c t - c o n t e n t ,  th e  i n s t i t u t i o n  i s  " th e  embodiment, i d e a l  or 

m a t e r i a l ,  o f  th e  ways i n  w hich  th o u g h t and f e e l i n g  p ro ceed  

t o  t h e i r  en d s ." ^ ^  From th e  v ie w p o in t  o f  i t s  e f f e c t  upon i t s  

human f a c t - c o n t e n t ,  w hich  i s  t o  sa y  s u b j e c t i v e l y  t o  th e  i n 

s t i t u t i o n ,  "an i n s t i t u t i o n  i s  . . .  a way p e o p le  have o f  

t h in k in g  and a c t i n g  th a t  has become th e  th in g  a b o u t  w h ich ,  

and from th e  p o in t  o f  v iew  o f  w h ich ,  th e y  t h in k ." ^7

O b j e c t i v e l y ,  how ever, or i n  terms o f  th e  r e l a t i o n s

44 I b i d .

4 5 i b i d . . p .  3 1 9 .

4 6 Jordan, B u s in e s s  Be Damned, o p . c l t . , p . 5 3 .

4 7 I b i d . , p . 5 4 . Cf. D rucker's remarks, su p ra , p. 74n.
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w h i c h  t h e  i n s t i t u t i o n  h a s  w i t h  t h e  w h o le  o f  w h i c h  i t  i s  a n  

e m e r g e n t  p a r t .  P r o f e s s o r  J o r d a n  m a i n t a i n s  t h a t  t h e  i n s t i t u 

t i o n  i s  " a  fo rm  w h i c h  r e p r e s e n t s  b o t h  t h e  p e rm a n e n c e  o f  r e 

a l i z e d  o r  o b j e c t i f i e d  p u r p o s e  an d  t h e  c r e a t i v e n e s s  o f  p u r p o 

s i v e  p r o c e s s . " ^ 8

T h a t  t h e r e  d o e s  d e v e l o p  w i t h i n  a n y  g r o u p  o f  p e r s o n s  w h ic h  
may come i n t o  a s s o c i a t i o n  i n  a n y  way,  h o w ev e r  a c c i d e n t a l ,  
o r  " c a u s a l , "  a  p r o p u l s i v e  t e n d e n c y  to w ard  e n d s  w h ic h  b e 
come e n d s  f o r  t h e  s e p a r a t e  i n d i v i d u a l s  o n l y  b e c a u s e  t h e  
i n d i v i d u a l s  a s su m e  t h e  r e l a t i o n s  t o  e a c h  o t h e r  t h a t  t h e y  
a s  a  m a t t e r  o f  f a c t  do  a s s u m e ,  i s  beyond  q u e s t i o n .  And 
t h i s  p r o p u l s i v e  t e n d e n c y  i s  w h a t  i s  m ean t  by  a  g e n e r a l

As i n  t h e  c a s e  o f  t h e  i n d i v i d u a l  human b e i n g ,  t h e n ,  t h e  i n 

s t i t u t i o n  o b t a i n s  t o  r e a l i t y  f o r  p r a c t i c a l  p h i l o s o p h y  by 

v i r t u e  o f  i t s  b e i n g  a  s y s t e m  o f  f a c t ,  o r g a n i z e d  w i t h  r e f e r 

e n c e  t o  a p u r p o s e  w h i c h ,  a l t h o u g h  i n h e r e n t  i n  t h e  o r g a n i z a 

t i o n  o f  t h e  f a c t ,  y e t  l i e s  beyond  i t  a s  a n  end  a n d  may be 

a c h i e v e d  o n l y  t h r o u g h  o u t w a r d  a c t i o n  w h ic h  r e s u l t s  i n  t h e  

p r o g r e s s i v e  c o m p r e h e n s i o n  o f  new c o n t e n t .

W i l l ,  a c c o r d i n g  t o  P r o f e s s o r  J o r d a n ,  i s  t h e n  i d e n t i 

c a l  i n  p r i n c i p l e  w h e t h e r  i n  t h e  i n d i v i d u a l  human b e i n g  o r  

t h e  i n d i v i d u a l  i n s t i t u t i o n . 5^  I t  i s  i n  t h i s  s e n s e  t h a t  b o t h

2,0
J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  4 3 3 .  

4 9 l b i d . ,  p .  2 4 1 .

5 ® I t  i s  i m p o r t a n t  t o  e m p h a s iz e  t h a t  t h e  i n d i v i d u a l  
human ca n  a c t  o n l y  t h r o u g h  i n t r u m e n t s  e x t e r n a l  t o  h i m s e l f ;  
a s  a c t i v e ,  t h e  i n d i v i d u a l  human i s  a  f a c t  w i t h i n  a  s y s t e m  o f  
f a c t ,  s o  t h e  a c t i v e  w i l l — i . e . , t h e  w i l l  t h a t  i s  t h e  l o g i c a l  
g r o u n d  o f  a c t i o n — i s  a l w a y s  a n  i n s t i t u t i o n a l  w i l l . The w i l l  
o f  t h e  i n d i v i d u a l  human p e r  s e  i s  a n  i n t e l l i g e n t  w i l l ,  i n
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i n s t i t u t i o n s  and human i n d i v i d u a l s  may be viewed a s  c o r p o r 

a t e  e n t i t i e s ;  v i z . j  t h a t  b o th  a r e  c h a r a c t e r iz e d  f o r  p r a c t i 

c a l  p h i lo s o p h y  by w i l l .  W il l  i s  n o t  some m y s t ic a l  v o l i t i o n 

a l  f o r c e  o p e r a t in g  in  an unknown and unknowable manner in  

th e  "mind" o f  th e  i n d i v i d u a l  human; i t  i s  s im p ly  th e  f a c t -  

sy stem  a s  in c o r p o r a t in g  w i t h in  i t s  o r g a n i z a t io n ,  a s  th e  

p r i n c i p l e  o f  t h a t  o r g a n i z a t io n ,  a  p r o p u ls iv e  ten d en cy  toward  

ends th a t  a r e  o b j e c t i v e  t o  th e  c o r p o r a te  e n t i t y  i t s e l f .

To e x p l a i n  the  em ergence o f  th e s e  w i l l s  th a t  become 

embodied i n  i n s t i t u t i o n s .  P r o f e s s o r  Jordan r e l i e s  upon the  

co n c e p t  o f  c o n t r a c t ,  a l th o u g h  h i s  a c c o u n t  b ea r s  l i t t l e  r e 

sem blance t o  e i t h e r  th e  u s u a l  l e g a l  i n t e r p r e t a t i o n  or p a s t  

a t te m p ts  t o  e x p l a i n  th e  o r i g i n  o f  th e  s t a t e  i n  terms o f  a 

c o n t r a c t ;  t h i s  l a t t e r  he c h a r a c t e r i z e s  a s  a " s o r r y  c o l l e c 

t i o n  o f  h a l f - t r u t h s ." 5 1  He d o es  v iew  th e  c o n t r a c t  a s  an i n 

t e g r a l  p a r t  o f  an y  p o l i t i c a l  th e o r y ,  and r e g r e t s  th a t  i t  was 

d i s c r e d i t e d  by i t s  u se  a s  an a r b i t r a r y  a c t  o f  v o l i t i o n  on

th a t  i t s  c h a r a c t e r i s t i c  i s s u e  i s  th o u g h t .  Thus i t  i s  t h a t  
the  i n d i v i d u a l  human can s e e ,  but can n ot a c t ;  th e  i n s t i t u 
t i o n  can a c t ,  bu t can n ot s e e .  A r a t i o n a l  s o c i a l  order i s  
th en  t o  be a c h ie v e d  th rou gh  th e  s y n t h e s i s  o f  i n s t i t u t i o n a l  
and I n d iv id u a l  w i l l s ,  the  one r e a l i z i n g  through a c t i o n  the  
ends e n v i s io n e d  by th e  o th e r  i n  th o u g h t .

I t  seems t h a t  P r o f e s s o r  M i t c h e l l  f a i l s  t o  make t h i s  
d i s t i n c t i o n  re  P r o f e s s o r  J o rd a n 's  th e o r y .  He w r i t e s ,  " w i l l  
i s  th e  e x p e n d itu r e  o f  e n e r g y  in  th e  c h o ic e  of e n d s ,  th e  f o r 
m u la t io n  o f  r u l e s  c o n s i s t e n t  w ith  t h e s e  en d s ,  the a d ju stm en t  
o f  means t o  ends and ends t o  m eans, and th e  c r e a t i o n  o f  con
d i t i o n s  under w hich  l i f e  assum es v a lu e .  E. T. M i t c h e l l ,  A 
Theory o f  C orporate W il l ,"  E t h i c s , LVI (1 9 4 6 ) ,  p. 97.

51 Jordan, Forms of I n d i v i d u a l i t y , op. c i t . , p. 6 5 .
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th e  p a r t  o f  I s o l a t e d  human i n d i v i d u a l s ,  w hich  i s  t o  s a y  by  

th e  i n d i v i d u a l i s t s .  I t  co u ld  be d is r e g a r d e d  o n ly  by th e  

same i n d i v i d u a l i s t s ,  or t h e i r  i n t e l l e c t u a l  h e i r s ,  who, v ie w 

i n g  the i n d i v i d u a l  and the s t a t e  a s  th e  d ich otom ou s *'r e a l i 

t i e s ” o f  th e  p o l i t i c a l  p r o c e s s ,  cou ld  a c c e p t  th e  e x i s t e n c e  

o f  b oth  a s  g iv e n  w ith o u t  need  t o  a c c o u n t  f o r  th e  em ergence  

o f  new p o l i t i c a l  a g e n t s  such  a s  th e  c o r p o r a te  groups w hich  

have become prime a c t o r s  i n  contem porary p o l i t i c s .

As th e  a c t  o f  in c o r p o r a t io n  d o e s  no more th an  r e c o g 

n iz e  the e x i s t e n c e  o f  the c o r p o r a t io n ,  so  the form al c h a r t e r ,  

or c o n t r a c t ,  i s  but th e  l e g a l  document a ck n o w led g in g  the  

f a c t .  Viewed i n  the s e n se  o f  " s o c i a l  compact," how ever, a 

c o n t r a c t  may be s a id  t o  have occu rred  w henever a purpose  has  

become o b j e c t i v e ;  t h a t  i s ,  when th e  purpose  has s e r v e d  a s  a 

g o a l  around w hich  d iv e r g e n t  f a c t - s y s t e m s  become u n i f i e d .

The b rea k in g  up o f  th e  end i n t o  a number o f  s e p a r a te  im 
p u ls e s  and th e  i d e n t i f i c a t i o n  o f  t h e s e  w ith  s e p a r a te  
n a tu r a l  p erso n s  each  o f  whom s ta n d s  t o  h i s  c o r r e sp o n d in g  
im p u lse  a s  a s p e c i f i c  or t e c h n i c a l  in s tr u m e n t  i s  J u st  
the coming t o g e t h e r  o f  w i l l  w hich  we c a l l  c o n s e n t  or
c o n t r a c t . 52

Thus, i n  th e  e a r l i e r  example o f  men form ing a b a n k ,53 the  

s o c i a l  need f o r  a c e r t a i n  typ e  o f  s e r v i c e  le a d s  t o  th e  u n i 

f i c a t i o n  o f  th e  i n d i v i d u a l s  i n v o lv e d ,  i n  w hich  u n i f i c a t i o n  

each  becomes f u n c t i o n a l l y  i d e n t i f i e d  w i th  a r o l e  w i t h in  th e

5 2 Jordan, Forms o f  I n d i v i d u a l i t y , o p . c i t . , p . 3 1 7 .

53supra, pp. 76-7*
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w h o le .  I t  i s  t h i s  u n i f i c a t i o n  o f  i n d i v i d u a l s  a r o u n d  a  p a r 

t i c u l a r  p u r p o s e ,  an d  t h e  r e s u l t i n g  a p p r o p r i a t i o n  o f  r o l e s - -  

i n  s h o r t ,  t h e  f o r m a t i o n  o f  t h e  c o r p o r a t e  g r o u p 5 ^ - - t h a t  i s  

t h e  " c o n t r a c t . "  P r o f e s s o r  J o r d a n  b e l i e v e s  t h a t  t h i s  c o n c e p t  

o f  c o n t r a c t ,  once g r a s p e d ,  makes i t  a p p a r e n t  t h a t  " i n s t i t u 

t i o n s  a s  c o r p o r a t e  b o d i e s  a r e  n o t  i n v e n t e d  o r  m a n u f a c t u r e d  

by  men. . . . They e v o l v e  w i t h  t h e  p u r p o s e  o f  w h ic h  t h e y  

a r e  t h e  a p p r o p r i a t e  e m b o d i m e n t . " 55 T h i s  i s  t o  s a y  t h a t  t h e  

c r u c i a l  f a c t o r ,  i n  t h e  f o r m a t i o n  o f  t h e  c o r p o r a t e  i n s t i t u 

t i o n ,  i s  t h e  p u r p o s e  ; t h e  p u r p o s e  i s  t h e  o r g a n i z i n g  p r i n c i 

p l e  w h ic h  g i v e s  t o  t h e  i n s t i t u t i o n  i t s  u n i q u e  s t a t u s  i n  t h e  

o b j e c t i v e  w o r l d  o f  f a c t .

C o n t r a c t s ,  t h e n ,  a r e  a c t s  o f  w i l l ,  a s  t h e  o l d e r  t h e 

o r y  a s su m e d ,  b u t  n o t  o f  w i l l  p o s i t e d  a s  a n  a r b i t r a r y  m e n t a l  

f o r c e  e x i s t i n g  o n l y  w i t h i n  t h e  "mind" o f  t h e  human i n d i v i d u a l ,

5^This c o n c e p t io n  i s  e s s e n t i a l l y  th e  same a s  t h a t  o f  
P r o f e s s o r  Muzafer S h e r i f ,  w h ere in  th e  group i s  c o n s id e r e d  to  
c o n s i s t  o f  i n d i v i d u a l s  who come i n t o  f u n c t i o n a l  i n t e r a c t i o n ,  
w ith  th e  em ergence o f  s t a t u s  and r o l e  r e l a t i o n s h i p s  among 
th e  members, a lo n g  w i th  common norms i n  m a tte r s  o f  co n cern  
t o  th e  gro u p . Of. M uzafer S h e r i f ,  £ t  a J . ,  In te r g r o u p  Con
f l i c t  and C o o p e r a t io n : The Robbers Cave E xperim ent (Norman: 
I n s t i t u t e  o f  In te r g r o u p  R e l a t i o n s ,  U n i v e r s i t y  o f  Oklahoma,
1 9 6 1 ) .

5 5 Jordan, Theory o f  L e g i s l a t i o n ,  o p . c i t . , pp. 3 0 3 - 4 . 
In P r o f e s s o r  S h e r i f  s  f o r m u la t io n ,  th e  f u n c t i o n a l  i n t e r a c t i o n  
o f  i n d i v i d u a l s  b r in g s  ab ou t th e  fo r m a t io n  o f  th e  g ro u p , a l 
though he r e c o g n iz e s  t h a t  th e  group may p e r s i s t  lo n g  a f t e r  
th e  f u n c t i o n a l  r e l a t i o n s  t h a t  brought th e  group i n t o  e x i s 
t e n c e  c e a s e  to  have r e le v a n c e  to  t h e i r  a c t u a l  s i t u a t i o n .

P r o f e s s o r  Jordan would sa y  t h a t ,  i n  th e  l a t t e r  c a s e ,  
i n t e l l i g e n c e  has f a i l e d — b eca u se  o f  th e  dominance o f  i n t e r 
e s t ,  e t c . - - t o  d i r e c t  l i f e ' s  u rg en cy  toward e n d s .
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W i l l  I s  a  s i t u a t i o n  o f  f a c t  i n c o r p o r a t i n g  w i t h i n  i t s  o r g a n i 

z a t i o n  a  p u r p o s e  t o  be  o b j e c t i f i e d  a s  a n  e n d .  As a  c o r p o r 

a t e  i n s t i t u t i o n ,  i t  i s  t h e  o b j e c t i v e  e v i d e n c e  o f  t h e  c o n 

t r a c t .  C o n t r a c t  i s  t h u s  a  n a t u r a l  p r o c e s s - - a  " f u s i o n  o f  

two o r  more f a c t  o r d e r s  t h r o u g h  g r o w t h  i n t o  a n  o r d e r  o f  f a c t  

w h ic h  i s  t h e i r  common e n d . " 56 Nowhere i s  P r o f e s s o r  J o r d a n ' s  

a t t e m p t  t o  o b j e c t i f y  t h e  c o n t r a c t  s t a t e d  more  s u c c i n c t l y  

t h a n  i n  t h e  f o l l o w i n g :

C o n t r a c t  . . .  i s  t h e  n a t u r a l  p r o c e s s  o f  i n t e r e s t s  o f  
d i f f e r e n t  p e r s o n s  c o n v e r g i n g  u p o n  common e n d s .  I t  i s  
t h e r e f o r e  f r e e "  i n  t h e  s e n s e  t h a t  i t  r e p r e s e n t s  t h e  
t e n d e n c i e s  i n h e r e n t  i n  i n t e r e s t s  t o  s y n t h e s i z e  w i t h  e a c h  
o t h e r  and  t h u s  become p u r p o s e s  i n  i n t e n d i n g  e n d s . 57

I n  t h e  e s t a b l i s h m e n t  o f  t h e  b a n k ,  i n  o t h e r  w o r d s ,  t h e  p r o 

v i s i o n  o f  t h e  s e r v i c e  i n  q u e s t i o n  o f f e r s  a n  end  t o  t h e  i n d i 

v i d u a l s  who " i n c o r p o r a t e "  t h e  b a n k ,  i n  t h e  f u l f i l l m e n t  o f  

w h ic h  t h e y  a r e  a b l e  t o  s a t i s f y  t h e i r  " i n t e r e s t s . "

As i n c o r p o r a t e d  i n t o  p u b l i c  l a w ,  c o n t r a c t  was a  p o s i 

t i v e  s o c i a l  i n s t r u m e n t ,  b u t  i n  t h e  c o u r s e  o f  i n t e r p r e t a t i o n  

by  i n t e r e s t s  c o n s i d e r e d  a s  p r i v a t e  a n d  e x c l u s i v e — t h a t  i s ,  

by  p e r s o n s  whose i n t e l l i g e n c e  was  c l o u d e d  by  t h e  d om inance  

o f  i n t e r e s t s - - i t  h a s  become a  n e g a t i v e  c h e c k  upo n  s o c i a l  

p r o g r e s s .  T hus ,  t h e  c o n t r a c t ,

i n  s p i t e  o f  o u r  good i n t e n t i o n s  i n  c r e a t i n g  i t  t h e  c e n 
t r a l  c o n c e p t i o n  i n  a  s y s t e m  o f  law  w h ic h  had  f o r  i t s  end 
t h e  g e n e r a l  good a s  m e d i a t e d  by  t h e  e f f o r t s  o f  i n d i v i d -

5 6 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  420 .  

5 7 I b i d . .  p .  4 0 2 .
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u a l s ,  h a s  become a  h i n d r a n c e  t o  t h e  good and  a  l i m i t a 
t i o n  t o  t h e  v e r y  i n d i v i d u a l  i n i t i a t i v e  i t  was  s u p p o s e d  
t o  c u l t i v a t e .  The p r i n c i p l e  o f  c o n t r a c t  h a s  become t h e  
t o o l  by  w h ic h  u n s o c i a l  f o r c e s  s l a c k e n  t h e  p a c e  o f  c i v i 
l i z a t i o n  an d  a r r e s t  p r o g r e s s  u n t i l  p r i v a t e  g r e e d  i s  
s a t i s f i e d .  The i n d i v i d u a l  c a p a c i t y  w h ic h  c o n t r a c t  h a s  
p r o t e c t e d  an d  n u r t u r e d  i s  t h e  c a p a c i t y  t o  a c q u i r e  w i t h 
o u t  r e f e r e n c e  t o  e n d s .  I t  i s  t h e r e f o r e  n e g a t i v e  a n d  d e 
s t r u c t i v e  i n  t e n d e n c y . 58

Under  c o n d i t i o n s  w here  t h e  human i n t e l l i g e n c e  i s  l i m i t e d  by 

t h e  demands o f  i n t e r e s t ,  t h e r e f o r e ,  t h e  i n s t r u m e n t  o f  c o n 

t r a c t  becomes a n  end w i t h i n  i t s e l f ,  a n d  a s  s u c h  i t  i s  a n  ob

s t a c l e  t o  s o c i a l  p r o g r e s s .  P u b l i c  o f f i c i a l s ,  u n d e r  t h e  dom

i n a t i o n  o f  i n t e r e s t ,  a l l o w  p r i v a t e  i n t e r e s t s  t o  be s a t i s f i e d  

a t  t h e  e x p e n s e  o f ,  r a t h e r  t h a n  i n  t h e  f u l f i l l m e n t  o f ,  p u b l i c  

e n d s .5 9

C o n t r a c t ,  h o w ev e r ,  r e m a i n s  f o r  P r o f e s s o r  J o r d a n  a  

t r u e  a c c o u n t  o f  s o c i a l  r e a l i t y  i n  b o t h  t h e  a n a l y t i c  a n d  t h e  

h i s t o r i c a l  s e n s e s ,  d e s p i t e  t h e  a b u s e  o f  t h e  l e g a l  f o r m u l a 

t i o n  o f  t h e  p r i n c i p l e  u n d e r  t h e  d o m i n a t i o n  o f  i n t e r e s t s  c o n 

s i d e r e d  a s  p r i v a t e  and  e x c l u s i v e .  I t s  t r u t h  i s  d e r i v e d ,  n o t  

f ro m  an  o v e r t  a c t  on t h e  p a r t  o f  d i s c r e t e  i n d i v i d u a l s  w h ic h  

m i g h t  be t e r m e d  t h e  " d r a w i n g  up" o f  a  c o n t r a c t ,  b u t  f ro m  t h e  

f a c t  t h a t  new s y s t e m s  o f  f a c t ,  o r g a n i z e d  w i t h  r e s p e c t  t o

58ib id . , p. 415.

5 9 ïh e  s i m i l a r i t y  o f  t h i s  v iew w i t h  P r o f e s s o r  G a l 
b r a i t h ’ s a t t a c k  u p o n  " p u b l i c  p o v e r t y "  i n  t h e  m i d s t  o f  " p r i 
v a t e  a f f l u e n c e "  i s  o b v i o u s .  Of. John  K e n n e th  G a l b r a i t h ,  The 
A f f l u e n t  S o c i e t y  ( B o s t o n :  H o u g h t o n - M i f f l i n ,  1 9 5 8 ) ,  pp.
2 5 1 - 6 1 .

See a l s o  A d l a i  S t e v e n s o n ,  " E x te n d  Our V i s i o n  . . .  t o  
A l l  M ankind ,"  L i f e ,  I I L  (May 3 0 , I 9 6 0 ) ,  p .  8 7 f f .
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p u r p o s e s ,  do a p p e a r  i n  t h e  e v o l u t i o n  o f  n a t u r a l - c u l t u r a l  l i f e ,

The l e g a l i s t i c  c o n c e p t i o n  o f  c o n t r a c t  i s  t h e  c o r o l 

l a r y  o f  t h e  i d e a  t h a t  t h e r e  i s  no c o r p o r a t i o n  u n t i l  i t  i s  

" c r e a t e d "  by  e n a c t e d  law ;  b o t h  a r e  e x p r e s s i o n s  of  " t h e  ag e  

o f  s o c i a l i z e d  sym bo l ism  and  s u p e r s t i t i o u s  mummery w h ere  t h e  

fo rm  i s  t a k e n  f o r  t h e  substance ."GO A p r a c t i c a l  p h i l o s o p h y  

c a n n o t  be l i m i t e d  t o  a  s t u d y  o f  l e g a l  d o c t r i n e s ,  b u t  m u s t  

f o c u s  i t s  a t t e n t i o n  upo n  t h e  r e a l i t y  i t  h o p es  t o  u n d e r s t a n d  

an d  i n t e r p r e t .  A t t e n t i o n  t o  p r e s e n t e d  f a c t ,  t h e n ,  s u g g e s t s  

t h a t

a  body  o f  p e r s o n s  o r g a n i z e d  w i t h  r e s p e c t  t o  a  p u r p o s e ,  
o r  e v e n  o r g a n i z e d  by  a c c i d e n t  w i t h  r e s p e c t  t o  a  p o s s i b l e  
f u n c t i o n ,  i s  n o t  a mere c o l l e c t i o n ,  o r  a  " g r o u p " .  . . .
I t  i s  a  q u e s t i o n  w h e t h e r  a  number o f  p e r s o n s  can  come 
t o g e t h e r  i n  how ever  ch an ce  a  way w i t h o u t  a s s u m in g  some 
d e g r e e  o f  c o r p o r a t e  fo rm  r e p r e s e n t i n g  a  d e g r e e  o f  p u r 
p o s e . " I

When t h e  new o r g a n i z a t i o n  a p p e a r s ,  i t  may be s a i d  

t h a t  l i f e ,  a s  i n c l u d i n g  b o t h  i t s  n a t u r a l  and  c u l t u r a l  a s 

p e c t s ,  h a s  become em bodied  i n  a new fo rm .  T h i s  fo rm  was 

p r e s e n t  a s  p o t e n t i a l  i n  t h e  p r i o r  c o l l o c a t i o n  o f  f a c t ,  b u t  

r e c e i v e s  i t s  o b j e c t i f i c a t i o n  t h r o u g h  t h e  f u s i o n  o f  w i l l s ,  o r  

f a c t - s y s t e m s ,  t e r m e d  c o n t r a c t .  The f a c t - s y s t e m  t h a t  r e s u l t s  

may c o n s i s t  o f  human i n d i v i d u a l s ,  t o g e t h e r  w i t h  t h e  m a t e r i a l  

and  c u l t u r a l  f a c t  n e c e s s a r y  t o  a c t i o n  to w ard  e n d s ,  o r  i t  may

GOj b i d . ,  p. 433 .  

G l l b i d . ,  p. 2 9 7 .
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c o n s i s t  o f  a  s e r i e s  o f  e x t a n t  c o r p o r a t e  i n s t i t u t i o n s  m e r g in g  

i n t o  a  l a r g e r  and  more i n c l u s i v e  s y s t e m  o f  f a c t .  I n  a n y  c a s e ,  

t h e  r e s u l t  i s  a  c o r p o r a t e  i n s t i t u t i o n ,  a n d  t h e  o r d e r  o f  f a c t  

i n h e r e n t  t h e r e i n  i s  t h e  m ean in g  o f  t h e  p r i n c i p l e  o f  c o r p o r 

e i t y .

The C o r p o r a t e  I n s t i t u t i o n  a s  a  Form o f  I n d i v i d u a l i t y  :
The C oncep t  o f  C o r p o r e i t y

P l a t o  w r o t e  t h a t  t h e  s t a t e ,  a s  a  c o r p o r a t e  e n t i t y ,  

i s  m e r e l y  t h e  i n d i v i d u a l  w r i t  l a r g e ,  b u t  i t  s h o u l d  be r e 

membered t h a t  he was u s i n g  t h e  s t a t e  t o  e x p l a i n  t h e  n a t u r e  

o f  j u s t i c e  i n  t h e  human i n d i v i d u a l ,  n o t  v i c e  v e r s a . The 

m odern  i n d i v i d u a l i s t s  o v e r l o o k e d  t h i s  l a t t e r  p o i n t  an d  t r i e d  

t o  c o n s t r u c t  a  s t a t e ,  i n  t h e o r y ,  u p o n  t h e  model  o f  t h e  human 

i n d i v i d u a l ,  w i t h  t h e  r e s u l t  t h a t  e a c h  v a r i a t i o n  i n  t h e  i n 

t r o s p e c t i v e  r e p o r t s  r e s u l t e d  i n  a  d i f f e r e n t  t h e o r y  o f  t h e  

s t a t e .

P r o f e s s o r  J o r d a n  t h o u g h t  t h a t  t h i s  a t t e m p t  t o  u s e  

t h e  i n d i v i d u a l  human a s  t h e  u n i t  o f  s o c i a l  t h e o r y  a l w a y s  

" r e s u l t s  i n  a n  a b s t r a c t  i n f i n i t y  o f  i n d i v i d u a l s .  . . ."62 

S i n c e ,  i n  h i s  v iew ,  t h e  i n d i v i d u a l  human a s  a  da tum  f o r  s o 

c i a l  ( a s  o p p o s e d ,  e . g . ,  t o  b i o l o g i c a l )  t h e o r y  i s  a  c r e a t u r e  

o f  c u l t u r e ,  a n d  t h u s  t h e  s y n t h e s i s  o f  h i s  i n s t i t u t i o n s ,  t h e  

r e a l  p ro b le m  i s ' t o  e x p l a i n  n o t  t h e  b a s i s  o f  t h e  u n i o n  o f  

t h e s e  i n d i v i d u a l s  i n t o  a  s o c i e t y ,  b u t  r a t h e r  t h e  m anner  i n

6 2 Jordan, Theory o f  L e g i s l a t i o n , op. c i t . , p. 2 8 3 .
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w h ic h  t h e y  a c q u i r e  d i s t i n c t i o n  w i t h i n  t h e  s o c i a l  w h o l e .  The 

p r o b le m ,  t h a t  i s ,  i s  how t h e  i n d i v i d u a l  becomes  r e c o g n i z a b l e  

a s  a n  i n d i v i d u a l  r a t h e r  t h a n  m e r e l y  a s  a  com ponen t  o f  t h e  

h e r d .  H i s  a n s w e r ,  w h ic h  he t e r m s  t h e  p r i n c i p l e  o f  i n d i v i d 

u a t i o n , i s  t h a t  t h e  i n d i v i d u a l  a t t a i n s  d i s t i n c t i o n  w i t h i n  

t h e  w h o le  t h r o u g h  t h e  o b j e c t i v e  r e l a t i o n s  w h ic h  b i n d  h im  t o  

t h a t  w h o le ;  t h e  i n d i v i d u a l ,  i n  o t h e r  w o r d s ,  a c q u i r e s  m ean ing  

f o r  s o c i a l  t h e o r y  i n  t e r m s  o f  h i s  f u n c t i o n  w i t h i n  s o c i e t y .

The c o n c e p t u a l i z a t i o n  i n v o l v e d  h e r e  i s  d raw n  d i r e c t 

l y  f ro m  t h e  l o g i c  t e x t s .  T hus ,  t h e  g en u s  i s  i n d i v i d u a l i t y , 

t h e  s p e c i e s  o f  w h ic h  he d e s c r i b e s  a s  t h e  f o rm s  o f  i n d i v i d 

u a l i t y .  The t e r m  i n d i v i d u a l i t y  i s  u s e d  i n  i t s  u s u a l  d i c 

t i o n a r y  m ea n in g  a s  t h e  c o n d i t i o n  o f  e x i s t i n g  a s  a n  i n d i v i d u a l ,  

and  t h e  fo rm s  o f  i n d i v i d u a l i t y  a r e  t h e n  t h o s e  o r g a n i z a t i o n s  

o f  f a c t  w h ic h  can  be d i s t i n g u i s h e d  w i t h i n  t h e  w ho le  o f  l i f e .  

T he re  a r e  a t  l e a s t  t h r e e  s u c h  f o r m s :  ( l )  t h e  n a t u r a l  p e r s o n ,  

a s  t h e  l e a s t  c o m p r e h e n s i v e  fo rm  o f  i n d i v i d u a l i t y  i n  t h e  r e a l m  

o f  s o c i a l  t h e o r y ;  (2 )  t h e  s t a t e ,  a s  t h e  m o s t  c o m p r e h e n s iv e  

fo rm  o f  i n d i v i d u a l i t y ;  and  (3 ) t h e  c o r p o r a t e  i n s t i t u t i o n s  

t h a t  f a l l  b e t w e e n  t h e s e  e x t r e m i t i e s .

The v a r i o u s  s p e c i e s ,  o f  c o u r s e ,  h a v e  p a r t i c u l a r  i n 

s t a n c e s  i n  f a c t ,  e a c h  o f  w h i c h ,  " i n  w h a t e v e r  fo rm  o r  d e g r e e ,  

i s  a c o r p o r a t e  e n t i t y ,  w h ic h  means t h a t  i t  a l w a y s  i n v o l v e s  

a n  . . . o r g a n i z a t i o n  o f  f a c t  i n  a c c o r d a n c e  w i t h  a  d e f i n i t e l y
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d e t e r m i n a b l e  p r i n c i p l e . " ^ 3  T h i s  m eans ,  a s  was s e e n  e a r l i e r ,  

t h a t  e a c h  c o r p o r a t e  e n t i t y  i s  a  w i l l ,  s i n c e  he d e f i n e s  w i l l  

a s  a  s y s t e m  o f  f a c t  o r g a n i z e d  i n  a c c o r d a n c e  w i t h  a  p r i n c i p l e  

- - i t s  p u r p o s e .  Each  c o r p o r a t e  e n t i t y  h a s  a  p u r p o s e ,  t h e n ,  

w h ic h  i s  p u b l i c  i n  t h e  s e n s e  d i s c u s s e d  a b o v e , ^5 a n d  t h e  r e 

a l i z a t i o n  o f  t h i s  p u r p o s e  i s  t h e  f u n c t i o n  o f  t h e  c o r p o r a t e  

e n t i t y  w h ic h  em b o d ie s  t h e  p u r p o s e .  The p e r f o r m a n c e  o f  t h i s  

f u n c t i o n  d i s t i n g u i s h e s  t h e  p a r t i c u l a r  c o r p o r a t e  e n t i t y  w i t h 

i n  t h e  s o c i a l  w h o le ,  m ak ing  i t  a  fo rm  o f  i n d i v i d u a l i t y .

The c o r p o r a t e  w i l l  a s  a  p e r s o n a l i t y  i s  t h e  i n d i v i d u a t e d  
w i l l ,  n o t  t h e  i n d i v i d u a l i z e d  w i l l .  I t  i s  t h e  w i l l  w h ic h  
a s  t h e  o r d e r  i n h e r e n t  i n  a  s t a t e  o f  f a c t  e f f e c t u a t e s  i t 
s e l f  t h r o u g h  g r o w th  e f f o r t  i n t o  o b j e c t i v e  e x i s t e n c e .

The w i l l  i s  i n d i v i d u a t e d — t h a t  i s ,  b r o u g h t  t o  f u l l  o b j e c t i v 

i t y  a s  a n  i n d i v i d u a l i t y - - t h r o u g h  t h e  p e r f o r m a n c e  o f  i t s  f u n c 

t i o n .

I t  s h o u l d  be n o t e d  t h a t  t h e  c o r p o r a t e  i n s t i t u t i o n  

h a s  no p r e f e r r e d  s t a t u s  i n  P r o f e s s o r  J o r d a n ' s  t h e o r y  o t h e r  

t h a n  b e i n g  a  more c o m p r e h e n s iv e  fo rm  o f  l i f e ;  i t  s i m p l y  em

b o d i e s  n a t u r a l - c u l t u r a l  f a c t  more c o m p r e h e n s i v e l y .  T h i s  i s  

t o  s a y  t h a t  he d o e s  n o t  s i m p l y  e l e v a t e  t h e  c o r p o r a t e  i n s t i 

t u t i o n  t o  t h e  s t a t u s  o c c u p i e d  by  t h e  d i s c r e t e  i n d i v i d u a l  h u -

8^ J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  275-

8 ^ S u p r a , pp .  4 7 - 5 8 .

^ ^ S u p r a , C h a p t e r  I I I ,  p p .  2 7 - 5 8 .

8 6 J o r d a n ,  Forms o f  I n d i v i d u a l i t y ,  o p . c i t . , p .  2 6 0 .
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man i n  i n d i v i d u a l i s t  t h e o r y .  H is  v iew i s  n o t  t h a t  t h e  c o r 

porate i n s t i t u t i o n  i s  somehow " b e t t e r "  t h a n  e i t h e r  t h e  s t a t e  

o r  t h e  n a t u r a l  p e r so n ;& 7  he m e r e l y  a s s e r t s  t h a t  l i f e  h a s  b e 

come em bodied  i n  t h e s e  f o r m s ,  and  demands t h a t  t h e o r y  d e a l  

w i t h  them.  The r e c o g n i t i o n  o f  t h e  c o r p o r a t e  i n s t i t u t i o n ,  

t h e n ,  i s  no  p a n a c e a ;  t h e r e  s t i l l  r e m a i n s  t h e  t a s k  o f  i t s  i n -  

d i v i d u a t i o n - - t h a t  i s ,  o f . b r i n g i n g  i t  t o  t h e  p e r f o r m a n c e  o f  

i t s  f u n c t i o n  w i t h i n  t h e  w ho le  o f  l i f e ,  i n  t h e  r e a l i z a t i o n  o f  

p u b l i c  e n d s .  H is  p r i m a r y  c r i t i c i s m  o f  t h e  p r e v a i l i n g  t h e o r y  

was t h a t  i t  d o e s  n o t  g i v e  t h e  c o r p o r a t e  i n s t i t u t i o n  a s t a t u s  

i n  l i f e  com m ensura te  w i t h  i t s  r o l e ,  w i t h  t h e  r e s u l t  t h a t  i t  

w a s t e s  i t s  e n e r g i e s  i n  t h e  v a i n  a t t e m p t  t o  s a t i s f y  s u b j e c t i v e  

i n t e r e s t s .

As t h e  c o r p o r a t e  i n s t i t u t i o n  becomes i n d i v i d u a t e d ,

o r  a s  i t  becomes f u n c t i o n a l l y  o r d e r e d  to w ard  t h e  a t t a i n m e n t

o f  a  p u b l i c  e n d ,  i t  a p p r o a c h e s  c o r p o r e i t y .  The c o n c e p t  o f

c o r p o r e i t y ,  a s  a  l o g i c a l  c a t e g o r y ,

a s su m es  l i f e - f a c t s  p r i n c i p l e d , t h u s  g i v i n g  o p p o r t u n i -
tY  f o r  s c i e n t i f i c  d e s c r i p t i o n ,  an d  t h e n  h y p o t h e c a t e s  
[ s i c ]  them a £  o r d e r e d ^  g i v i n g  them t h e r e b y  a  s t a t u s  f o r  

m e t a p h y s i c s  and  l a w . 08

^ 7 T h e re  i s  a  s t r o n g  s u g g e s t i o n  o f  t h i s  i n  much o f  
w h a t  c o u ld  be t e r m e d  ” c o r p o r a t i s t "  t h o u g h t .  C f . ,  f o r  exam
p l e ,  O t t o  von G i e r k e ,  P o l i t i c a l  T h e o r i e s  o f  t h e  M idd le  Age, 
t r a n s .  an d  w i t h  a n  I n t r o d u c t i o n  b y  F ,  W. M a i t l a n d  {'Cambridge : 
U n i v e r s i t y  P r e s s ,  1927)* See a l s o  John D. L e w is ,  The Genos-  
s e n s c h a f t - t h e o r i e  o f  O t t o  von G ie r k e  (M adison :  U n i v e r s i t y  o f  
W i s c o n s i n  P r e s s ,  193577

G8 Jordan, Theory o f  L e g i s l a t i o n , op. c i t . , p. 50*
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The " l l f e - f a c t s  a s sum ed  a s  p r i n c i p l e d "  i s  t h e  p u r p o s i v e  o r  

g o a l - d i r e c t e d  b e h a v i o r  o f  s y s t e m s  o f  f a c t ;  t h e  " h y p o t h e c a t i o n  

a s  o r d e r e d "  i s  t h e  a t t e m p t  t o  d i s c o v e r  t h e  e n d s  o r  g o a l s  t o 

w ard  w h ic h  l i f e ,  i n  w h a t e v e r  f o r m ,  s t r i v e s .  T h i s  l a t t e r  p r o 

v i d e s  a  c r i t e r i o n  by  w h ic h  l i f e  may be p r o g r e s s i v e l y  an d  r a 

t i o n a l l y  o r d e r e d  to w a rd  t h e  a t t a i n m e n t  o f  e n d s .  I n  t h e  s p e c 

u l a t i v e  p h a s e  o f  t h e  l e g i s l a t i v e  p r o c e s s ,  f o r  e x a m p le ,  w h e r e 

i n  t h e  l e g i s l a t o r s  s p e c u l a t e  u p o n  p o s s i b l e  e n d s , ^ 9  t h e  a s s u m p 

t i o n  o f  l i f e - f a c t s  a s  p r i n c i p l e d  i m p l i e s  a n  a c c e p t a n c e  o f  t h e  

f a c t s  o f  l i f e  a s  g i v e n  a s  h a v i n g  m e a n in g ,  m ean in g  t h a t  can  be 

d i s c o v e r e d  t h r o u g h  r a t i o n a l  i n q u i r y .  R e a s o n in g  f ro m  t h e s e  

f a c t s ,  t h e  s p e c u l a t i v e  i n t e l l i g e n c e  c a n  image e n d s  t h a t  a r e  

e m e r g e n t  i n  t h e  l i f e  p r o c e s s ,  t o w a r d  w h ic h  t h e  c r e a t i v e  e n e r 

g i e s  o f  l i f e  may be d i r e c t e d .

The c o n c e p t  o f  c o r p o r e i t y  i s  t h e n  a p o s t u l a t e  o f  o r 

d e r  i n  human a f f a i r s ,  b u t  i n  t h e  s e n s e  t h a t  f a c t  becomes  o r 

d e r e d  to w a rd  t h e  a c c o m p l i s h m e n t  o f  e n d s .  I t  i s ,  i n  o t h e r  

w o r d s ,  a  dynam ic  o r d e r i n g  o f  f a c t  r a t h e r  t h a n  a  c o n d i t i o n  o f  

s t a b i l i t y  w i t h o u t  c h a n g e .

69 l n f r a , C h a p t e r  V I I ,  p p .  2 2 4 - 2 6 6 .

7 OaI t h o u g h  he n o w h e re ,  a s  f a r  a s  we ca n  d e t e r m i n e ,  
s a y s  a s  much. P r o f e s s o r  J o r d a n  s e e m i n g l y  would  v iew  a  " c o n 
d i t i o n  o f  s t a b i l i t y  w i t h o u t  change"  a s  c o n t r a d i c t o r y  and  
t h e r e f o r e  i m p o s s i b l e .  L i f e  f o r c e s  a r e  r e a l ;  new p u r p o s e s ,  
an d  t h e r e f o r e  new w i l l s ,  do  em erg e .  The q u e s t i o n  t h e n  b e 
comes w h e t h e r  t h e s e  f o r c e s  w i l l  r e c e i v e  r a t i o n a l  e x p r e s s i o n  
i n  t h e  p u r s u i t  o f  p u b l i c  e n d s .  He w ou ld  a g r e e ,  p r o b a b l y ,  
w i t h  Newman t h a t  c o n s e r v a t i s m  i s  a  " f u t i l i t a r i a n  a p p r o a c h .
The l a t t e r  s t a t e s  t h a t  c o n s e r v a t i s m  " i s  a  s e a r c h  f o r  a  s o c i -
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The c o n c e p t  o f  c o r p o r e i t y  f u r t h e r  a s su m e s  a  q u a l i t a 

t i v e  d i s t i n c t i o n  among t h e  g o a l s  t o w a r d  w h i c h  b e h a v i o r  c an  be 

d i r e c t e d .  The m o s t  h e i n o u s  o f  c r i m e s  c an  s e r v e  a s  t h e  g o a l  

to w a r d  w h ic h  b e h a v i o r  i s  d i r e c t e d  f o r  t h e  s o c i a l  p s y c h o l o 

g i s t s ;  t h e  q u e s t i o n  s t i l l  r e m a i n s ,  h o w e v e r ,  w h e t h e r  t h e r e  

can  be d i s c r i m i n a t i o n  among g o a l s  t h a t  i s  n o t  b a s e d  u p o n  

P r o t a g o r e a n  p u b l i c  o p i n i o n .  I f  we g r a n t ,  i n  o t h e r  w o r d s ,  

t h a t  c u l t u r e  d e t e r m i n e s  v a l u e s — t h e  a s s e r t i o n  o f  t h e  v a l u e  

r e l a t i v i s t s - - c a n  we go b e h i n d  t h i s  f a c t  t o  d i s c o v e r  why c e r 

t a i n  c u l t u r e s  embody c e r t a i n  v a l u e s ,  and  a  f o i s  a s c e r t a i n  

c r i t e r i a  a s  t o  w h ic h  o f  a l l  p o s s i b l e  v a l u e s  t h e  c u l t u r e  o u g h t  

t o  embody? I f  s o ,  a n d  P r o f e s s o r  J o r d a n  w ou ld  m a i n t a i n  t h a t  

p r a c t i c a l  p h i l o s o p h y  m u s t  a s sum e  a  p o s i t i v e  a n s w e r  t o  t h i s  

q u e s t i o n ,  t h e s e  v a l u e s  s h o u l d  be o b j e c t i f i e d  a s  p u b l i c  e n d s  

an d  o f f e r e d  t o  t h e  v a r i o u s  k i n d s  o f  i n d i v i d u a l i t y  a s  o p p o r 

t u n i t i e s  f o r  a c t i o n .  The p o s i t i v e  a n s w e r  w h ic h  P r o f e s s o r  

J o r d a n  g i v e s  i s  t h e  c o n c e p t  o f  c o r p o r e i t y ,  a s  t h e  dynam ic  

o r d e r i n g  o f  f a c t  t o w a rd  e n d s ,  w h ic h  he r e g a r d s  a s  " t h e  u l t i 

m a te  g ro u n d  and  p r i n c i p l e  o f  l a w ,  t h e  e s s e n c e  o f  t h e  a c t i v e

e t y  i n  w h ic h  i n n o v a t i o n  w i l l  h ave  come t o  a n  e n d ,  so  t h a t  
w h a t  e x i s t s  may c o n t i n u e  t o  e x i s t ;  a  s o c i e t y  i n  w h ic h  t h e r e  
w i l l  be no  p r o b le m s  a n d  no  d a n g e r  b e c a u s e  no one w i l l  be a l 
low ed  t o  r e p u d i a t e  t h e  p a s t  an d  v e n t u r e  i n t o  t h e  unknown; a  
s o c i e t y  i n  w h ic h  r a t i o n a l ,  s c i e n t i f i c ,  i n q u i r i n g  man w i l l  be 
r e p l a c e d  by  t r a d i t i o n a l ,  o b e d i e n t ,  a n d  p l a c i d  man. . . .

" The s e a r c h  i t s e l f ,  i m p o s s i b l e  t h o u g h  i t  may b e ,  c a n  
d o  much damage t o  a  n a t i o n  t h a t  h a s  b r u t a l  p r o b le m s  t o  f a c e  
an d  m us t  m ee t  them w i t h  i n t e l l i g e n c e  a n d  i n n o v a t i o n - - a n d
f r e e d o m . "  W i l l i a m  J .  Newman, The F u t i l i t a r i a n  S o c i e t y  (New 
Y ork ;  George B r a z i l l e r ,  1 9 6 I ) ,  p p .  4 8 - 9 .
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l i f e  o f  t h e  w o r l d ,  a n d  t h e  b a s i c  c a t e g o r y  o f  p r a c t i c a l  p h i 

l o s o p h y .

The c o n c e p t  o f  c o r p o r e i t y  f u n c t io n s ,  i n  s o c i a l  a n a l 

y s i s ,  a s  a  p r i n c i p l e  o f  e x p l a n a t i o n ; ? ^  f o r  p r a c t i c a l  p h i l o s 

ophy  i t  i s  a  d i r e c t i v e  i d e a l .  S i n c e  i t  i s  a  g e n e r a l  c a t e 

g o r y ,  h o w e v e r ,  i t  makes no  r e f e r e n c e  t o  a n y  s p e c i f i c  c o n t e n t ,  

a n d  may t h e r e f o r e  be a p p l i e d  t o  a l l  b o d i e s  o f  o r d e r e d  f a c t .  

T h u s ,  w h i l e  t h e  u l t i m a t e  i n s t a n c e  o f  c o r p o r e i t y  i s  t h e  c o s 

mos,  o r  o r d e r e d  u n i v e r s e ,  t h e  same c o n c e p t  a l s o  a p p l i e s  t o  

a l l  s u b - u n i t s ,  s u b - s u b - u n i t s ,  e t c . , o f  t h a t  cosm os .  B u t  a s  

t h e  o r d e r  o f  t h e  w h o le  m u s t  i n c l u d e  t h e  o r d e r  t h a t  e x i s t s  

w i t h i n  a l l  o f  i t s  p a r t s — t h a t  i s ,  s i n c e  o r d e r  i s  o f  one p i e c e  

a n d  w i t h o u t  d i s t i n c t i o n — t h e  l e s s  c o m p r e h e n s iv e  f o rm s  o f  i n 

d i v i d u a l i t y  m u s t  be o r d e r e d  a s  p a r t s  o f  t h e  w h o l e .  T h u s ,  a  

w o r l d  o f  n a t i o n - s t a t e s  i s ,  t o  P r o f e s s o r  J o r d a n ,  q u i t e  d e f i 

n i t e l y  a  d i s o r d e r e d  w o r l d .

T h i s ,  a s  we s h a l l  s e e ,  s e t s  t h e  p r o b le m  f o r  t h e  c r e 

a t i v e  i n t e l l i g e n c e  i n  t h e  l e g i s l a t i v e  p r o c e s s ,  f o r  t h e  o r d e r  

t h a t  comes t o  p r e v a i l  w i l l  d e p e n d  u p o n  t h e  d e g r e e  t o  w h ic h  

t h e  p u r p o s e s  t h a t  a r e  em bodied  i n  s y s t e m s  o f  f a c t  can  u t i l 

i z e  t h i s  i n t e l l i g e n c e  i n  b ecom ing  f u l l y  o b j e c t i f i e d ,  a s  p u b 

l i c  e n d s ,  and  t h e  i n s t r u m e n t s  o f  a c t i o n  a p p r o p r i a t e d  t o  t h e  

f u l f i l l m e n t  o f  t h e s e  e n d s .

J o r d a n ,  T h eo ry  o f  L e g i s l a t i o n , o p . c i t . , p .  31 1 .

7 ^ I b i d . , p .  5 0 .



CHAPTER IV  

THE P0RI4S OP INDIVIDUALITY

In th e  p r e c e d in g  ch a p te r  i t  was shown t h a t  i n d i v i d 

u a l i t y ,  f o r  P r o fe s s o r  Jordan, i s  th e  l o g i c a l  genus f o r  the  

typ e  o f  f a c t - o r d e r s  w hich he d e s ig n a t e s  by th e  c o n cep t  o f  

c o r p o r e i t y .  W il l  i s  brought t o  i n d i v i d u a l i t y  and the f a c t -  

ord er  a t t a i n s  to  c o r p o r e i t y  a s  purpose becomes o b j e c t i f i e d  

a s  an end f o r  the  body o f  f a c t  i n  w hich  i t  i n h e r e s ,  and t h i s  

body o f  f a c t  becomes ord ered  t o  the  a t ta in m e n t  o f  th e  end.

The v a r io u s  forms o f  i n d i v i d u a l i t y  are  th us  th e  s p e c i e s  o f  

th e  g e n u s ,  and i t  i s  i n t o  th e  p a r t i c u l a r s  o f  t h e s e  s p e c i e s  

t h a t  n a t u r a l - c u l t u r a l  l i f e  has embodied or in c o r p o r a te d  i t 

s e l f .  A p a r t i c u l a r  in s t a n c e  o f  i n d i v i d u a l i t y  i s  s p e c i f i e d — 

t h a t  i s ,  i d e n t i f i e d  w ith  i t s  s p e c i e s - - b y  th e  c h a r a c t e r i s t i c s  

o f  i t s  f a c t - c o n t e n t  and i t s  p u r p o se .  I t  i s ,  i n  o th e r  w ords,  

th e  d e t a i l  o f  th e  f a c t  c o n t e n t ,  and the u n iq u e n e ss  o f  the  

p urpose in h e r e n t  t h e r e i n ,  th a t  g i v e s  d i s t i n c t i o n  to  any p a r 

t i c u l a r  in s t a n c e  o f  i n d i v i d u a l i t y .  " The i n d i v i d u a l i t y  i s  the  

u n i v e r s a l  whose c o n c r e t e n e s s  i s  p r e c i s e l y  the  c o n te n t  o f  f a c t  

w hich  c o n s t i t u t e s  i t s  own e n v ir o n m e n ta l  c o n d i t io n s ." ^

^ E l i ja h  Jordan, Porms o f  I n d i v i d u a l i t y  ( I n d ia n a p o l i s :

92
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N a t u r a l  P e r s o n ,  C o r p o r a t i o n ,  and  S t a t e

The a r g u m e n t  t h a t  " n a t u r a l  an d  [ i n  law] a r t i f i c i a l

p e r s o n s  a r e  t h e n  d i f f e r e n t  s t a g e s  o f  i n d i v i d u a l i t y ,  an d  a r e

i d e n t i c a l  i n  p r i n c i p l e , a l r e a d y  h a s  b e e n  p r e s e n t e d .  Among

t h e s e  " a r t i f i c i a l "  p e r s o n s  i s  t h e  fo rm  o f  i n d i v i d u a l i t y  w h ic h

i s  m o s t  i n c l u s i v e - - t h e  s t a t e .  Bu t  t h e  s t a t e

i s  a n  i n s t i t u t i o n  o f  p r e c i s e l y  t h e  same c o n s t i t u t i o n  a s  
a n y  o t h e r  p e r s o n a l i t y ,  i s  a n  e n t i t y  i n d i v i d u a t e d  by  t h e  
same p r i n c i p l e  a s  t h e  n a t u r a l  p e r s o n  o r  a n y  i n d i v i d u a l 
i t y  w i t h i n  t h e  s e r i e s  whose l i m i t s  a r e  t h e  n a t u r a l  p e r 
so n  and  t h e  s t a t e . 3

When t h e  s t a t e  " g r o w s , "  a s  i n  a  m e r g e r  o f  two o r  more e x i s t 

i n g  s t a t e s ,  t h e  r e s u l t  i s  s t i l l  t h e  s t a t e ;  t h e  f o r m e r  e n t i 

t i e s ,  i f  t h e y  r e t a i n  a n y  s t a t u s  w i t h i n  t h e  w h o le ,  a r e  r e d u c e d  

t o  fo rm s  o f  i n d i v i d u a l i t y  w i t h i n  t h e  s e r i e s .  I n  a  r a t i o n a l  

o r d e r ,  f u r t h e r m o r e ,  s t a t e s  can  an d  do  g row ,  f o r  " i n  a n  i n d i 

v i d u a l i t y  l i k e  t h e  S t a t e  t h e r e  i s  a  l i m i t  n e i t h e r  t o  t h e  

p h y s i c a l  s i z e  o f  t h e  S t a t e  n o r  t o  t h e  c o m p l e x i t y  o f  o r d e r  i n  

i t s  c o n s t i t u t i o n . " ^

M a i t l a n d ,  i t  may be r e c a l l e d ,  r e a c h e d  a  c o n c l u s i o n  

somewhat s i m i l a r  t o  P r o f e s s o r  J o r d a n ' s  c o n c e p t  o f  t h e  s t a t e  

a s  one fo rm  o f  i n d i v i d u a l i t y  when he a s k e d ,  commenting upo n  

von G i e r k e ' s  t h e o r y .

P r o g r e s s  P u b l i s h i n g  C o . ,  1 9 2 7 ) ,  p .  2 2 7 .

2 % bid . , p .  2 7 6 .

3 I b i d . , p .  2 3 7 .

4l b i d . , p. 193.
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w h e t h e r  we o u r s e l v e s  a r e  n o t  t h e  s l a v e  o f  a  j u r i s t ' s  
t h e o r y  an d  a  l i t t l e  b e h i n d  t h e  a g e  o f  D arw in  i f  b e t w e e n  
t h e  S t a t e  a n d  a l l  o t h e r  g r o u p s  we f i x  a n  i m m e a s u r a b l e  
g u l f  an d  a s k  o u r s e l v e s  no  q u e s t i o n s  a b o u t  t h e  o r i g i n  o f  
t h e  s p e c i e s . 5

Q u e s t i o n s  o f  t h e  o r i g i n  o f  t h e  s p e c i e s  a r e  j u s t  w h a t  P r o f e s 

s o r  J o r d a n  a t t e m p t s  t o  a s k ;  h i s  a n s w e r  i s  t h a t  t h e  s p e c i e s  

h a s  i t s  o r i g i n  i n  t h e  e v o l u t i o n  o f  n a t u r a l - c u l t u r a l  l i f e  

w h e r e i n  l i f e  becomes em bodied  i n  t h e s e  v a r i o u s  fo rm s  o f  i n 

d i v i d u a l i t y .

T h i s  embodiment  t a k e s  p l a c e ,  a s  we h a v e  s e e n  him 

d e m o n s t r a t e ,  t h r o u g h  c o n t r a c t  a s  " t h e  p r i n c i p l e  o f  t h e  u s e  

and  d i s t r i b u t i o n  o f  . . . p e r s o n s  i n t o  h i g h e r  p e r s o n a l i 

t i e s , " ^  o r  t h e  a l l o c a t i o n  and  a p p r o p r i a t i o n  o f  f u n c t i o n s  

w i t h i n  a  l a r g e r  s o c i a l  u n i t .  Under  t h i s  f u n c t i o n a l  a r r a n g e 

ment  o f  p e r s o n s  and  t h i n g s ,

t h e  same c o n t e n t  may n o t  o n l y  be common t o  a n y  number  
o f  i n d i v i d u a l s  [ a s ,  e . % . . i n  a c c e s s  t o  t h e  i n s t r u m e n t s  
o f  a c t i o n  when t h e s e  ca n  be u s e d  i n  common], b u t  a  low 
d e g r e e  o f  i n d i v i d u a l i t y  may i t s e l f  be c o n t e n t  f o r  a  
h i g h e r  f o r m . '

Thus ,  i n t e l l i g e n c e  i s  a  f a c t  i n  t h e  s y s t e m  o f  p u r p o s e d  f a c t  

t h a t  c o n s t i t u t e s  t h e  i n d i v i d u a l i t y  o f  t h e  human b e i n g ,  w h i l e  

t h e  i n t e l l i g e n t  human b e i n g  i s  a  f a c t  i n  t h e  s y s t e m  o f  p u r 

p o s e d  f a c t  t h a t  c o n s t i t u t e s  t h e  i n d i v i d u a l i t y  o f  t h e  c o r p o r -

5p .  W. M a i t l a n d ,  " i n t r o d u c t i o n , "  P o l i t i c a l  T h e o r i e s  
o f  t h e  M id d le  Age, by  O t t o  von G i e r k e ,  t r a n s .  by  P .  W. M a i t 
l a n d ^ C a m b r i d g e  : The U n i v e r s i t y  P r e s s ,  1 9 2 7 ) ,  p .  i x .

oJordan, Porms o f  I n d i v i d u a l i t y , op . c i t . , p . 328.

7 I b i d . , p . 1 9 2 .
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a t l o n .  Any g i v e n  c o r p o r a t io n  may be c o n te n t  f o r  a h ig h e r  

(more co m p reh en s iv e )  c o r p o r a te  i n s t i t u t i o n ,  up t o  th e  h i g h 

e s t  form o f  i n d i v i d u a l i t y ,  the  s t a t e ,  w h ich  i s  w i th o u t  l i m i t  

a s  t o  e i t h e r  s i z e  or c o m p le x ity .

Such a  f o r m u l a t i o n  m o d i f i e s  t h e  c l a s s i c  K a n t i a n  d i c 

tum o f  i n d i v i d u a l i s t  e t h i c s ,  s i n c e

one i n d i v i d u a l i t y  may t h e r e f o r e  u se  a n o th e r ;  and th e  
famous K a n tia n  d ic tu m  has m eaning o n ly  on th e  a s su m p tio n  
o f  th e  ty p e  o f  i n d i v i d u a l i t y  w hich  we have r e j e c t e d  a s  
a n sw e r in g  t o  none o f  th e  f a c t s .  . . . Moral o b l i g a t i o n  
th en  becom es th e  q u e s t io n  o f  how one i n d i v i d u a l i t y  i s  
u se d  by a n o th e r ,  t h a t  i s ,  a q u e s t io n  a s  t o  th e  r e l a t i o n s  
b etw een  i n d i v i d u a l i t i e s  a s  s u c h . o

In a  s o c i e t y  c o n c e iv e d  a s  th e  a b s t r a c t  i n f i n i t y  o f  s e l f -  

c o n ta in e d  i n d i v i d u a l  humans, th e  K an tian  d ic tu m  perhaps would  

have m ean ing , b u t  such  a s o c i e t y  i s  n ev e r  en c o u n te r e d  i n  a c 

t u a l  f a c t .  When f a c e d  w i t h  th e  f a c t  t h a t  i n d i v i d u a l s  a r e  

d i s t r i b u t e d  i n  a c t u a l  s o c i e t i e s  i n  s t a t u s  and r o l e  r e l a t i o n 

s h i p s ,  or f u n c t i o n s ,  and i n  c o r p o r a te  i n s t i t u t i o n s ,  one must 

r e c o g n iz e  t h a t  the c o r p o r a te  i n s t i t u t i o n s  o f s o c i e t y  u se  or 

em ploy n a t u r a l  p e r s o n s . 9

The K an tian  d ic tu m , th e n ,  was based  upon th e  s e v e n 

t e e n t h  c e n t u r y ’ s c o n c e p t io n  o f  s o c i e t y  a s  the  i n t a n g i b l e  r e -

Qj b i d . , p . 1 9 3 .

9 E t h i c a l l y ,  an i r r a t i o n a l  u se  o f  a form o f  i n d i v i d 
u a l i t y  can n o t  be com pensated by a l a r g e r  p a ych eck . The d i c 
tum a t  b e s t  would have m eaning o n ly  w i t h in  a g iv e n  l e v e l  o f  
i n d i v i d u a l i t y .  S in c e  t h i s  i s  a l l  t h a t  was e v e r  c la im ed  f o r  
i t ,  under the  a s su m p tio n  o f  a s i n g l e  l e v e l ,  c o r p o r a t io n s  and 
s t a t e s  have b een  f r e e  t o  u se  humans w ith o u t  e t h i c a l  r e s p o n s i 
b i l i t y .
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l a t i o n  among i n d i v i d u a l s  c o n s i d e r e d  a s  s u b s t a n c e s ;  P r o f e s s o r  

J o r d a n ,  on t h e  c o n t r a r y ,  a c c e p t s  b o t h  s o c i e t y  and  t h e  i n d i 

v i d u a l  a s  s u b s t a n c e s ,  a  v iew i n  s u p p o r t  o f  w h ic h  he t h o u g h t  

m odern  l i f e  o f f e r s  o v e rw h e lm in g  e v i d e n c e .  The l o g i c a l  fo rm  

o f  t h e  a r g u m e n t  r e m a i n s  one o f  t h e  r e l a t i o n s  among s u b s t a n c e s ,  

b u t  P r o f e s s o r  J o r d a n  s e e k s  t o  p r o v i d e  a  b a c k g r o u n d  o f  w h o l e 

n e s s  w i t h i n  w h ic h  t o  make t h e  r e l a t i o n s  i n t e l l i g i b l e .  T h i s  

v iew o f  t h e  w h o le  i s  sum m ar ized  i n  h i s  s t a t e m e n t  t h a t  " t h e  

l o g i c a l  g r o u n d  o f  t h e  i n d i v i d u a l  p e r s o n  i s  t h e  s y s t e m  o f  i n 

s t i t u t i o n s  w i t h  r e f e r e n c e  t o  w h ic h  a s  u n i v e r s a l  he i s  d e t e r 

m ined  a s  p a r t i c u l a r . "

W i t h i n  t h e  s o c i a l  w h o le  i n  modern  l i f e .  P r o f e s s o r

J o r d a n  b e l i e v e d  t h e  c o r p o r a t e  i n s t i t u t i o n  t o  be t h e  c r i t i c a l

fo rm  o f  i n d i v i d u a l i t y  f o r  p r a c t i c a l  p h i l o s o p h y ,  b e c a u s e  t h e

i n s t r u m e n t s  o f  a c t i o n  h a v e  become em bodied  i n  t h i s  fo rm ;

i f  t h e r e f o r e  we a r e  p r o p e r l y  t o  u n d e r s t a n d  t h e  w i l l  
t r e n d s  o f  o u r  t im e  i t  i s  t h e  n a t u r e  an d  a c t i v i t y  o f  
t e c h n i c a l  p r o c e s s e s  w h ic h  we m u s t  u n d e r s t a n d .  F o r  o u r  
w i l l  h a s  become im p le m e n te d  i n  t e c h n i c a l  p r o c e s s e s  t h a t  
a r e  o u t  o f  o u r  power.-^-*-

1®J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  8 o .

l l E l i j a h  J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n .  2d e d .  ( C h i 
c a g o ;  U n i v e r s i t y  o f  C h ica g o  P r e s s ,  1 9 5 2 ) ,  p .  2 1 9 .

Cf .  t h i s  w i t h  Neifman' s c r i t i q u e  o f  t h e  b u s in e s s m a n  
a s  a  c o n s e r v a t i v e :  " i n  o r d e r  t o  p r e s e r v e  h i m s e l f  and  t h e  s o 
c i e t y  t h a t  he d o m i n a t e s  he m u s t  p r e v e n t  change  f rom  t a k i n g  
p l a c e ;  he  m u s t  s t r i v e  t o  e s t a b l i s h  a  f i x e d  s o c i e t y .

" The a t t e m p t  t o  e s t a b l i s h  s u c h  a  s o c i e t y  f a i l s  and  
m u s t  f a i l  by  t h e  l o g i c  o f  t h e  s i t u a t i o n .  B u t  t h e  c o n s e q u e n 
c e s  o f  t h e  a t t e m p t  and  i t s  f a i l u r e  a r e  en o rm o u s .  They s e r v e  
e s s e n t i a l l y  t o  make f o r  a  s o c i e t y  t h a t  i s  o u t  o f  c o n t r o l  b e 
c a u s e  t h e  b u s i n e s s m a n  a s  t h e  d o m in a n t  f o r c e  i n  t h a t  s o c i e t y
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These  p r o c e s s e s  hav e  g o t t e n  o u t  o f  c o n t r o l  b e c a u s e  " p r i v a t e  

i n t e r e s t  . . . h a s  a s sum ed  t h e  f u n c t i o n  o f  l a w - g i v e r  

I n t e r e s t s  hav e  become e q u a t e d  w i t h  w e l f a r e ,  i n  t h a t  e a c h  i n 

t e r e s t  g e n e r a l i z e s  i t s e l f  i n t o  a  v e r s i o n  o f  t h e  " p u b l i c  w e l 

f a r e , "  and  t h e  r e s u l t  h a s  b e e n  w h a t  one s o c i a l  c r i t i c  r e c e n t 

l y  d e s c r i b e d  a s  " a  ' p r e s s u r e  g r o u p '  s t a t e  i n  w h ic h  e a c h  o r 

g a n i z e d  g r o u p  j o s t l e s  f o r  i t s  own i n t e r e s t s  a t  t h e  e x p e n s e  o f  

t h e  weak ,  t h e  i s o l a t e d  o r  t h e  u n o r g a n i z e d . " ^3 More b a s i c .  

P r o f e s s o r  J o r d a n  f e l t ,  t h e  p r i v a t e  i n t e r e s t s  a r e  p u r s u e d  a t  

t h e  e x p e n s e  o f  t h e  p u b l i c  w e l f a r e - - t h e  w e l f a r e  o f  t h e  w ho le  

w h ic h  g i v e s  " i n t e r e s t s "  w l i a t e v e r  s t a t u s  t h e y  p o s s e s s .

The d o m in a n t  i n t e r e s t ,  o f  c o u r s e ,  i s  t h e  e c o n o m ic ,  

and  t h e  r i g h t  t o  s p e a k  f o r  t h i s  i n t e r e s t  h a s  b e e n  u s u r p e d  by

r e f u s e s  t o  f a c e  t h e  f a c t s  o f  c h a n g e .  Hence t h e y  h e l p  c r e a t e  
t h e  i r r a t i o n a l  s o c i e t y  o f  w h ic h  t h e  b u s i n e s s m a n  an d  t h e  c o n 
s e r v a t i v e  i d e o l o g i s t s  c o m p la in  s o  b i t t e r l y .  Who h a s  c r e a t e d  
t h e  mass s o c i e t y  o f  t o d a y ?  Was i t  modern  l i b e r a l i s m  w i t h  
i t s  r a t h e r  s t a r r y - e y e d  v i s i o n s  o f  t h e  ' b e t t e r  l i f e ' ?  So one 
w ould  t h i n k  t o  r e a d  how t h e  c o n s e r v a t i v e s  h av e  i n t e r p r e t e d  
George O r w e l l ' s  1 9 8 4 . Or was i t  t h e  b u s i n e s s m a n  w i t h  h i s  
t e c h n o l o g y  an d  a d v e r t i s i n g ,  h i s  t h r u s t  to w ard  ch an g e  a n d  h i s  
r e f u s a l  t o  c o n t e m p l a t e  new ways o f  c o n t r o l l i n g  a n d  o r d e r i n g  
change?  The c o n s e r v a t i v e  and  t h e  b u s in e s s m a n  when he  i s  a c t 
i n g  a s  a  c o n s e r v a t i v e  f i n d  t h e  i r r a t i o n a l i t y  o f  t h e  m ass  s o 
c i e t y  r e p u g n a n t .  Yet  w h a t  i s  i t s  i r r a t i o n a l i t y  b u t  t h e  i r 
r a t i o n a l i t y  o f  t e c h n o l o g y  gone  mad? And why h a s  t h a t  t e c h 
n o l o g y  gone mad e x c e p t  f o r  t h e  f a c t  t h a t  t h e  m ak e r s  o f  t e c h 
n o l o g y  t o d a y  r e f u s e  t o  c o n t e m p l a t e  t h o s e  i n n o v a t i o n s  t h a t  
w ould  l e a d  t o  t h e  c o n t r o l  o f  t e c h n o l o g y ? "  W i l l i a m  J .  Nevnnan, 
The F u t i l i t a r i a n  S o c i e t y  (New York:  George B r a z i l l e r ,  I 9 6 1 ) ,
pp .  2 9 8 - 9 .

J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n ,  o p . c i t . , p .  371 .

^3Adlai S teven son , "Extend Our V is io n  . . .  to  A l l
Mankind," L i f e , XXL (May 3 0 , I 96 O), p. 94.
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th e  " b u s in e s s m a n ,” by w hich  term P r o f e s s o r  Jordan r e f e r s  to  

a c e r t a i n  typ e  o f  m o tiv e  on th e  s o c i a l  s c e n e - - t h e  m o tiv e  to  

c o n t r o l  f o r  th e  sak e  o f  c o n t r o l .  "Tlie b u s in essm a n  i s ,  t h e r e 

f o r e ,  th e  o n ly  f u n c t i o n i n g  a n a r c h i s t .  He d o es  n o t  b e l i e v e  in 

governm ent. He b e l i e v e s  i n  b u s i n e s s . " T h e  dominance o f  

t h i s  m o tiv e  i n  s o c i a l  a f f a i r s  p r e c lu d e s  th e  o b j e c t i f i c a t i o n  

o f  p u rp o ses  or t h e i r  f u l f i l l m e n t  by th e  a p p r o p r ia te  form s o f  

i n d i v i d u a l i t y .

T h is  i s  th e  s i t u a t i o n  w hich  P r o f e s s o r  Jordan t h in k s

must be r e c t i f i e d .  T n e o r ie s  o f  in d iv id u a l i s m  p o o r ly  s e r v e

t h e i r  a d h e r e n t s  i f  th ey  f u n c t i o n  o n ly  a s  a c lo a k  f o r  ty ra n n y .

[ l l n d i v i d u a l  l i b e r t y  and s o c i a l  a b s o lu t i s m  . . . may be 
o n ly  d i f f e r e n t  names f o r  th e  same f a c t ;  th e  a b s o lu t i s m  
o f  ty ra n n y  i s  n o th in g  more than  a f u l l  and c o n s i s t e n t  
r e c o g n i t i o n  o f  the l o g i c  o f  i n d i v i d u a l i s m . ^5

I n d i v i d u a l i s t  th e o r y  o p e r a t in g  i n  an i n d u s t r i a l  s o c i e t y  has  

l e d  t o  a s l a v e r y  t o  d e f i n i t i o n s .  Government i s  n o t  m e r e ly  

what i s  done by th e  s e t  o f  i n s t i t u t i o n s  we ch oose  t o  c a l l

governm ent. Tne making o f  econom ic d e c i s i o n s ,  w h ich  i s  b e 

in g  done by b u s in essm en  f o r  th e  e n t i r e  s o c i e t y ,  i s  no l e s s  

g o v e r n in g  by v i r t u e  o f  th e  f a c t  t h a t  we ch oose  t o  c a l l  i t  

b u s i n e s s .

What i s  r e q u ir e d  t o  a l t e r  th e  s i t u a t i o n  i s  a r e c o g 

n i t i o n  o f  th e  a c t u a l  s t a t u s  and f u n c t i o n  o f  t h e s e  c o r p o r a te

l ^ E l i j a h  Jordan, B u s in e s s  Be Damned (New York: Henry  
Schuman, 1 9 5 2 ) ,  p .  177*

^ 5 jo rd a n , Theory o f  L e g i s l a t i o n ,  o p . c i t . , pp. 3 0 - 1 .
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i n s t i t u t i o n s  w i t h i n  t h e  o r d e r  o f  l i f e .  P r o f e s s o r  J o r d a n  f e l t  

t h a t  t h e  d o m in an ce  o f  i n t e r e s t  a s  a  m o t i v e  h a s  p r e v e n t e d  t h e  

r a t i o n a l  em bod im en t  o f  l i f e  i n  t h e  " n a t u r a l "  c o r p o r a t e  fo rm .  

B e f o r e  t h e s e  i n s t i t u t i o n s  w i l l  be a b l e  t o  m ax im ize  t h e i r  c o n 

t r i b u t i o n  a s  t h e  w i l l s  w h ic h  t h e y  a r e ,  t h e y  m u s t  be b r o u g h t  

t o  f u l l  i n d i v i d u a l i t y - - i . e . ,  p r o p e r l y  i n d i v i d u a t e d - - w i t h i n  

t h e  w h o le  o f  r e a l i t y .  O n ly  t h e n  can  t h e  a c t i v e  e n e r g y  o f  

t h e s e  c o r p o r a t e  i n s t i t u t i o n s  be a p p r o p r i a t e d  t o  t h e  accom p-  

l i s l m e n t  o f  human p u r p o s e s .  U n t i l  t h e n ,  t h e i r  e n e r g i e s  w i l l  

be w a s t e d  i n  t h e  u l t i m a t e l y  f u t i l e ,  b e c a u s e  s e l f - d e f e a t i n g ,  

p u r s u i t  o f  " i n t e r e s t s . "

The P ro b le m  o f  P r o p e r t y  

Tne c e n t r a l  c o n c e p t  a r o u n d  w h ich  t h e s e  ( b u s i n e s s )  

c o r p o r a t e  i n s t i t u t i o n s  a r e  o r g a n i z e d  i s  t h a t  o f  p r o p e r t y ;  

a n y  a t t e m p t  t o  make them " r a t i o n a l "  r e q u i r e s ,  t h e r e f o r e ,  a 

c o n s i d e r a t i o n  o f  t h e  n a t u r e  a n d  f u n c t i o n  o f  p r o p e r t y .  The 

p r e v a i l i n g  n o t i o n s  o f  p r o p e r t y  and  o w n e r s h ip  a r e  t h o s e  o f  i n 

d i v i d u a l i s t  p h i l o s o p h y .  P r o f e s s o r  J o r d a n  t h o u g h t ,  a n d  on no  

o t h e r  p o i n t  was he  more a s s e r t i v e  i n  h i s  c r i t i q u e  :

Tliere  i s  o b v i o u s l y  no  way o u t  o f  t h e  maze o f  c o n s t r u c 
t i o n  a n d  r e c o n s t r u c t i o n  a n d  s i d e - b u t t r e s s i n g  a n d  p r o p 
p i n g  c h a r a c t e r i s t i c  o f  t h e  law  o f  p r o p e r t y ,  s o  l o n g  a s  
no  f u n d a m e n t a l  e f f o r t  i s  made to w a rd  a  r e c o n s t r u c t i o n  on
a  b a s i s  o f  r e a l  p r i n c i p l e .  No i n t e l l i g e n t  p e r s o n  who 
h a s  g i v e n  a n  a d e q u a t e  d e g r e e  o f  t h o u g h t  t o  t h e  q u e s t i o n  
c a n ,  i t  w ou ld  seem,  a v o i d  t h e  c o n c l u s i o n  t h a t  t h e  p r o p 
e r t y  s y s t e m  r e s t s  upo n  p r i n c i p l e s  t h a t  a r e  e s s e n t i a l l y  
w ro n g ,  and  c o n t r a d i c t o r y  w i t h  t h e  p r i n c i p l e s  o f  o t h e r  
l a r g e  s p h e r e s  o f  human r e l a t i o n s ,  how ever  a d e p t  he may 
be i n  r e f u s i n g  t h e  c o n c l u s i o n  c l e a r  and  s t r a i g h t f o r w a r d  
e x p r e s s i o n .  Tlie d e s t i n y  o f  p r o p e r t y  (and  p r o p e r t y  i s
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t h e  em bodied  l i f e '  o f  human c u l t u r e )  r e s t s  a t  t h e  p r e s e n t  
t im e  i n  t h e  h a n d s  o f  t h o s e  who f e a r ,  a n d  who f e a r  f o r  
r e a s o n s  w h ic h  l o n g  a g o  r e n d e r e d  them i n c a p a b l e  o f  
t h o u g h t .  Thus d o e s  human d e s t i n y  r e s t  u p o n  t h e  i n s t a 
b i l i t y  and  a c c i d e n t  o f  a  p a s s i o n  s o  low t h a t  i n  o t h e r  
r e l a t i o n s  o f  l i f e  t h a n  p r o p e r t y  i t  h a s  b e e n  p r e t t y  w e l l  
b r e d  o u t  o f  human n a t u r e .  B u t  t h e  symptoms o f  t h e  d i s 
e a s e  do n o t  i n d i c a t e  t h e  d e s t r u c t i o n  o r  a b o l i t i o n  o f  
p r o p e r t y ,  n o r  t h e  d e n i a l  o f  t h e  r i g h t  o f  p r i v a t e  p r o p e r 
t y ;  b u t  i t  d o e s  i n d i c a t e  t h e  r e t h i n k i n g  o f  p r o p e r t y  u n 
t i l  i t  i s  p r i n c i p l e d  anew u p o n  t h e  g r o u n d  o f  a  b e t t e r  
u n d e r s t a n d i n g  o f  human n a t u r e .

I n d i v i d u a ; ’ i s t  t h e o r y ,  t h e n ,  r e g a r d e d  p r o p e r t y  a s  t h e  e x c l u 

s i v e  p o s s e s s i o n  o f  t h e  i n d i v i d u a l  c o n s i d e r e d  a s  t h e  n a t u r a l  

p e r s o n .  B a is  c o n f u s e d  i t s  f u n c t i o n a l  n a t u r e ,  i t s  u s e  t o  

a c h i e v e  e n d s  m i s t a k e n l y  d e f i n e d  by  t h e  i n d i v i d u a l i s t s  a s  i n 

t e r e s t s .  W ith  t h e  c o n c e n t r a t i o n  o f  p r o p e r t y  u n d e r  t h e  c o r 

p o r a t e  i n s t i t u t i o n ,  " o w n e r sh ip "  and  " u s e "  a r e  d i v o r c e d ,  

and  t h e  f a c t  t h a t  " u s e  [ i s ]  t h e  e s s e n t i a l  f u n c t i o n a l  r e l a 

t i o n  o f  p r o p e r t y " l o  i s  l o s t  i n  t h e  c o n f u s i o n  o f  t h e  r i g h t s  

o f  o w n e r s h i p  a n d  t h e  n e c e s s a r y  e x c e p t i o n s  t h e r e t o .  And t h e  

e x c e p t i o n s  a r e  n e c e s s a r y ,  a s  i s  e v i d e n c e d  i n  t h e  f a c t  t h a t  

" t h e r e  n e v e r  h a s  b e e n  n o r  can  t h e r e  be ,  i n  human s o c i e t y ,  a 

s y s t e m  o f  s t r i c t l y  p r i v a t e  p r o p e r t y ,  f o r  t h e  i d e a l  i s  c o n 

t r a d i c t o r y  t o  t h e  n e c e s s i t i e s  o f  human n a t u r e . " ^5

J o r d a n ,  Forms o f  I n d i v i d u a l i t y ,  o p . c i t . , p p .  3 5 9 -
6 0 .

^"^Cf. A d o l f  A. B e r l e ,  J r . ,  Economic Power a n d  t h e  
F r e e  S o c i e t y  (New Y ork :  The Fund f o r  t h e  R e p u b l i c ,  1 9 5 7 ) •  E s 
p e c i a l l y ,  t h e  ' p a s s i v e  r e c e p t i v e '  [ o w n e r s h i p ]  s i d e  o f  t h e  
c o r p o r a t i o n ,  i n  s h o r t ,  i s  f u n c t i o n l e s s ." I b i d . ,  p .  7 .

J o r d a n ,  Forms o f  I n d i v i d u a l i t y ,  o p . c i t . , p .  335 .

19jordan , B u s in e ss  Be Damned, op . c i t . , pp. 2 0 6 -7 .
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P r o f e s s o r  Jordan m a in ta in s  t h a t  b oth  p r o p e r ty  and i t s

c o r r e l a t i v e  d o c t r in e  o f  c o n t r a c t  shou ld  s e r v e  t o  im plem ent

en d s .  B o th , however,

a s  u sed  i n  th e  l e g a l  s e n s e  a re  . . . outworn in s tr u m e n ts  
o f  purpose  th a t  has been  su p e r se d e d ,  and a s  such  h in d e r  
the  i n t e g r a t i o n  o f  s o c i a l  r e l a t i o n s  i n t o  th e  h ig h e r  form s  
o f  ord er  i n . t h e  one c a s e ,  and p r e v e n t  th e  f lo w  o f  m a ter 
i a l  goods t o  the p o in t  where th e y  become ends i n  th e
o t h e r . 2 0

I n  t h e  s i m p l e r  c o n d i t i o n s  o f  t h e  p r i m i t i v e  a g r i c u l t u r a l  e c o n 

omy o f  e a r l y  Am er ican  h i s t o r y ,  i t  i s  t r u e ,  t h e  i r r a t i o n a l  

f o r m u l a t i o n  o f  " p r o p e r t y "  h ad  n o t  p r e v e n t e d  i t s  u s e  t o  a c 

c o m p l i s h  e n d s .  I n  t h e  c o n t e m p o r a r y ,  complex ,  i n d u s t r i a l i z e d  

a nd  h i g h l y  o r g a n i z e d  s o c i e t y ,  h o w ev er ,  he c o n t e n d s  t h a t

p r o p e r t y  r e f e r r e d  t o  a n  i n d i v i d u a l i z e d  " owner" who h a s  
c o m p le t e  and  e x c l u s i v e  d o m in io n  o v e r  i t ;  t h a t  p r o p e r t y  
a s  t h e  c r i t e r i o n  o r  embodiment  o f  a  m e t a p h y s i c a l l y  i n 
d i v i d u a l i z e d  " s u b j e c t  o f  r i g h t "  ; t h a t  p r o p e r t y  a s  t h e  
n e c e s s a r y  s p e c i a l i z e d  i n s t r u m e n t  o f  t h e  i s o l a t e d  w i l l  
w h ich  g e t s  e x p r e s s i o n  p r i m a r i l y  a g a i n s t  o r  i n  o p p o s i t i o n  
t o  p e r s o n a l i z e d  b e i n g s ;  t h a t  t h e  w ho le  i n d i v i d u a l i s t i c  
c o n c e p t i o n  o f  p r o p e r t y  i s ,  u n d e r  modern  c o n d i t i o n s ,  more 
o r  l e s s  m e a n i n g l e s s .21

And y e t ,  d e s p i t e  t h e  f a c t  t h a t

o w n e r s h ip  an d  owner a r e  mere shadowy v e s t i g e s  o f  a  p r i m 
i t i v e  s u p e r s t i t i o n ,  . . . t h e y  r u l e  t h e  m a t e r i a l  p r o c e s -

2 0 j b r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  308 .

2 1 l b i d . , p .  333 .  Works w h ic h ,  i n  v a r y i n g  d e g r e e s ,  
o f f e r  s u p p o r t  f o r  P r o f e s s o r  Jordan* s c o n c l u s i o n ,  a l t h o u g h  
n o t  f rom  t h e  same p e r s p e c t i v e ,  i n c l u d e :  A d o l f  A. B e r l e ,  J r . ,  
an d  G a r d i n e r  G. Means,  The Modern C o r p o r a t i o n  a n d  P r i v a t e  
P r o p e r t y  (New York:  The M a c m i l l a n  C o . ,  1 9 3 3 Ad o l f  A. B e r l e ,  
J r . ,  The 2 0 t h  C e n tu r y  C a p i t a l i s t  R e v o l u t i o n  (New York :  H a r -  
c o u r t .  B ra c e  & C o . ,  1 9 5 4 ] ;  P e t e r  F. b r u c k e r .  The C o ncep t  o f  
t h e  C o r p o r a t i o n  (New York:  John  Day C o . ,  1 9 4 6 ) ;  and  John  K. 
G a l b r a i t h ,  A m erican  C a p i t a l i s m  ( B o s to n :  H o u g h t o n - M i f f l i n ,  
1 9 5 2 ) .  These  c o u ld  be m u l t i p l i e d ,  s e e m i n g l y  ad  i n f i n i t u m , 
an d  th e  l i s t  grows d a i l y .
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s e s  o f  modern  c u l t u r e  w i t h  a s  r i g i d  a n  a b s o l u t i s m  a s  a n y  
f e t i s h  e v e r  im posed  upon  a  p r i m i t i v e  s a v a g e . ^2

To be a d e q u a t e  i n  t e r m s  o f  c o n t e m p o r a r y  s o c i a l  n e e d s ,  

a  c o n c e p t  o f  p r o p e r t y  m us t  be one t h a t  d e f i n e s  p r o p e r t y  i n  

t e r m s  o f  u s e .  " P r o p e r t y  means  t h e  c a p a c i t y  t o  e x e c u t e  w i l l e d  

e n d s . "2 3  P r o p e r t y ,  t h e r e f o r e ,  m u s t  be c o n s i d e r e d  a s  t h e  d e s 

i g n a t i o n  o f  t h e  i n s t r u m e n t s  n e c e s s a r y  t o  a c t i o n .  As t h e  a c t  

i s  a lw a y s  p u b l i c  i n  t h a t  i t  e x t e n d s  beyond  th e  i n d i v i d u a l ,  

i n v o l v i n g  o t h e r  p e r s o n s  and  t h i n g s ,  t h e  p u b l i c  f u n c t i o n  o f  

p r o p e r t y  i s  t o  im p le m e n t  s u c h  a c t i o n .  Thus ,

w h a t  i s  o f t e n  novr r e g a r d e d  a s  a  p r i v a t e  p r o p e r t y  i s  a  
p u b l i c  f u n c t i o n  o b j e c t i f i e d  i n  an d  o r g a n i z e d  a b o u t  t h e  
a g e n c y  o f  some i n d i v i d u a l  o r  c o r p o r a t i o n .  B u t  t h e  f u n c 
t i o n  r e m a i n s  p u b l i c  s t i l l . 2^

Where t h e  i n d i v i d u a l i s t  t h e o r y  o f  p r o p e r t y  had l e f t  o n l y  

" s t a t e s  o f  mind" a s  t h e  b a s i s  o f  s o c i a l  s o l i d a r i t y .  P r o f e s 

s o r  J o r d a n ’ s v iew i s  t i i a t  t h e  " s t a t e s  o f  mind" r e f l e c t  o r  

a r e  a c t u a l l y  "made up" o f  t h e  s y s t e m  o f  o b j e c t i v e  f a c t  w i t h 

i n  which,  t h e y  e x i s t .  Thus a n  a d e q u a t e  s o c i a l  t h e o r y  m us t  

l o o k  beyond  t h e  s t a t e  o f  mind t o  t h i s  o b j e c t i v e  r e a l i t y  t o  

f i n d  t h e  u l t i m a t e  f o u n d a t i o n  o f  t h e  s o c i a l  r e l a t i o n ;

2 2 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n ,  o p . c i t . , p .  434 .

2 3 J o r d a n ,  Forms o f  I n d i v i d u a l i t y ,  o p . c i t . , p .  2 6 3 .

2 4 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n ,  o p . c i t . , p .  342 .
Cf. t h i s  w i t h  C o h e n ' s  comment t h a t  t h e  s i g n i f i c a n t  t h i n g  i s  
n o t  w h e t h e r  you a r e  f o r  o r  a g a i n s t  p r i v a t e  p r o p e r t y ,  b u t  
r a t h e r  w here  you w i l l  d raw t h e  l i n e  b e tw e e n  p u b l i c  a n d  p r i 
v a t e  t h i n g s  and a f f a i r s . "  M o r r i s  R. Cohen, R eason  an d  Law 
(G le n c o e ,  1 1 1 . : The F r e e  P r e s s ,  19 3 O),  p .  I 80I
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i n  I t s  s i m p l e s t  t e r m s  t h i s  f o u n d a t i o n  i s  t h e  p r o p e r t y  
s y s t e m ,  a n d  t h i s  means  t h a t  p r o p e r t y  m u s t  be r e g a r d e d  a s  
a  p u b l i c  f u n c t i o n  n o t  o n l y  i n  t h e o r y ,  b u t  t h a t  i t  a l s o  
m u s t  be made a  p u b l i c  i n s t r u m e n t  i n  p o l i t i c a l  p r a c t i c e . ^5

P r o p e r t y ,  t h e n ,  i s  t o  P r o f e s s o r  J o r d a n  t h e  name f o r  

t h e  i n s t r u m e n t s  b y  means  o f  w h ic h  p u b l i c  e n d s  may be  a c h i e v e d  . 

As s u c h ,  p r o p e r t y  i s  p u b l i c ,  b u t  n o t  i n  t h e  s e n s e  o f  " c o l l e c 

t i v e  o w n e r s h i p " ;  p u b l i c  " d o e s  n o t  r e f e r  t o  ' i n d i v i d u a l s '  i n  

a n y  s e n s e ,  s i n g l y ,  c o l l e c t i v e l y ,  o r  o t h e r w i s e .  . . . P u b l i c  

means o b j e c t i v e .  . . . " 2 6  The i d e a  o f  p u b l i c  p r o p e r t y  d o e s  

n o t ,  i n  f a c t ,  r e f e r  t o  " o w n e r s h i p "  i n  a n y  f o rm ,  b u t  r a t h e r  

t o  t h e  f u n c t i o n a l  n a t u r e  o f  p r o p e r t y - - t h a t  i s ,  i t s  u s e  t o  

a c h i e v e  p u b l i c  e n d s .  I n  t h e  u s u a l  m e a n in g  o f  o w n e r s h i p ,  

" p r o p e r t y  . . . c a n n o t  be owned a t  a l l . " 2 ?

P r o f e s s o r  J o r d a n ,  a l o n g  w i t h  s e v e r a l  E u r o p e a n  t h i n k 

e r s , 28 t h o u g h t  t h a t  " t h e  c o l l e c t i v e  i d e a  i s  a  l o g i c a l  n e c e s 

s i t y  o f  t h e  a to m ism  f ro m  w h ic h  t h e  d o c t r i n e  o f  p r i v a t e  p r o p 

e r t y  c o m e s . " 2 9  He f u r t h e r  c o n c l u d e d  t h a t  " t h e  e m p h a s i s  u p o n

2 5 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n ,  o p . c i t . , p .  343 .

2 6 J o r d a n ,  B u s i n e s s  Be Damned, o p . c i t . , p p .  2 1 4 - 5 .  

2 7 l b i d . , p .  2 1 4 .

2 ^ C f .  B o w e n 's  s t a t e m e n t  t h a t  " c o n s e r v a t i v e  a n d  m o d er 
a t e  g r o u p s  t e n d e d  . . .  t o  i d e n t i f y  [M a rx ia n  s o c i a l i s m ]  a s  a 
l e g i t i m a t e  s t e p - c h i l d  o f  t h e  i n d i v i d u a l i s t  t r a d i t i o n .  They 
p r o c e e d e d  t o  d e v e l o p  d o c t r i n e s  o f  s o c i a l  s o l i d a r i t y  t h a t  
. . . t r a n s f e r r e d  e m p h a s i s  f ro m  i n d i v i d u a l s  a n d  c l a s s e s  t o  
t h e  ' f u n c t i o n a l '  s u b d i v i s i o n s  o f  t h e  o r g a n i c  n a t i o n a l  commun
i t y . "  R a lp h  H. Bov/en, German T h e o r i e s  o f  t h e  C o r p o r a t i v e  
S t a t e  (New Y ork :  M c G ra w -H i l l ,  1 9 4 7 ) ,  p .  2 13 .

2 9 j o r d a n ,  Forms o f  I n d i v i d u a l i t y ,  o p . c i t . , p .  390.
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t h e  c o l l e c t i v e  o r  ' s o c i a l ’ a s p e c t  o f  p r o p e r t y  a b s t r a c t s  f rom  

t h e  r e a l  n a t u r e  o f  p r o p e r t y  t h e  c h a r a c t e r  o f  u t i l i t y . " ^ 0  

Viewed f ro m  t h e  s t a n d p o i n t  o f  h i s  own c o n c e p t i o n — c o r p o r e i t y ,  

c o l l e c t i v e  o w n e r s h i p  o f  p r o p e r t y  c o n t r i b u t e s  l i t t l e  t o  a n  

u n d e r s t a n d i n g  o f  t h e  f u n c t i o n a l  n a t u r e  o f  p r o p e r t y ,  and  a p 

p e a r s  p r i m a r i l y  t o  be a n  a t t e m p t  t o  r e p l a c e  e x i s t e n t  s o c i e t y  

w i t h  a  more p e r f e c t  a p p r o x i m a t i o n  o f  t h e  " s t a t e  o f  n a t u r e "  

p o s i t e d  a s  t h e  b a s i s  o f  t h e  i n d i v i d u a l i s t  t h e o r y  o f  p r o p e r t y .  

I t  l o o k s ,  t h a t  i s ,  t o  a  c o n d i t i o n  i n  w h ic h  a l l  w ou ld  have  

e q u a l  a c c e s s  t o  p r o p e r t y .  Such a n  a t t e m p t  i s  doomed t o  f a i l 

u r e  i n  a d v a n c e ,  s i n c e  u n d e r  t h e  c o n d i t i o n s  o f  m odern  i n d u s 

t r i a l  s o c i e t y  " e q u a l "  a c c e s s  i s  p a t e n t l y  i m p o s s i b l e .

P r o p e r t y  a s  a_ Form o f  I n d i v i d u a l i t y

P r o f e s s o r  J o r d a n  a d m i t s ,  t h e n ,  t h a t  i n  so  f a r  a s  n o 

t i o n s  o f  p r i v a t e  p r o p e r t y  s u p p o r t e d  a c c e s s  t o  t h e  i n s t r u m e n t s  

and  o b j e c t s  by  an d  f ro m  w h ic h  man c o u l d  f a s h i o n  an d  a c h i e v e  

e n d s ,  i t  c o n t r i b u t e d  t o  g r o w th  an d  p r o g r e s s . 31 B u t  u n d e r  

modern c o n d i t i o n s ,  he a r g u e s ,  t h e s e  n o t i o n s  o f  p r o p e r t y  a s  

p r i v a t e  h a v e  become i n a d e q u a t e ,  an d  s o  n e ed  r e f o r m u l a t i o n .

The c o l l e c t i v i s t  a t t e m p t  a t  r e f o r m u l a t i o n ,  on t h e  o t h e r  h a n d ,

3 0 l b i d .

3 l T h i s  v iew i s  n o t  p e c u l i a r  t o  P r o f e s s o r  J o r d a n ;  no 
one h a s  p a i d  t h e  eco n o m ic  s y s t e m  o f  w h ic h  p r i v a t e  p r o p e r t y  
was p a r t  g r e a t e r  t r i b u t e  t h a n  i t s  m o s t  d e t e r m i n e d  c r i t i c s - -  
M r x  an d  E n g e l s .  Cf.  K a r l  Marx a n d  F r i e d r i c h  E n g e l s ,  The 
Communist M a n i f e s t o , i n  Marx a n d  E n g e l s  ; S e l e c t e d  Works 
(Moscow: F o r e i g n  L a n g u ag es  P u b l i s h i n g  House ,  1 9 5 1 ) ,  I ,  pp .  
3 6 - 9 .
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I s  a l s o  i n a d e q u a t e ,  s i n c e  i t  m e r e l y  g e n e r a l i z e s  t h e  e r r o r ;

" t h e  r e a l  complement o f  p r i v a t e  p r o p e r t y  i s  n o t  p u b l i c  ( i n  

t h e  c o l l e c t i v i s t  s e n s e )  b u t  c o r p o r a t e  p r o p e r t y . " 32

Under  t h e  c o n c e p t i o n  o f  p r o p e r t y  a s  c o r p o r a t e ,

p r o p e r t y  . . . becomes t h e  m o s t  o b v io u s  c r i t e r i o n  by 
w h ic h  th e  v a r i o u s  r e a l  s t a g e s  o f  i n d i v i d u a l i t y  i n  t h e  
f u l l  p e r s o n a l  fo rm  a r e  d i s t i n g u i s h e d .  The p r i n c i p l e  o f  
p r o p e r t y  s t a t e s  t h a t  a  g i v e n  t y p e  o f  i n s t r u m e n t  i s  a p 
p r o p r i a t e  t o  a  g i v e n  fo rm  o f  p e r s o n  a s  a  means t o  t h e  
embodiment  o f  a  g i v e n  p u r p o s e .  There  i s  t h e n  a  fo rm  o f  
p r o p e r t y  p r i v a t e  t o  e a c h  o f  t h e  f u l l y  p e r s o n a t e d  f o rm s  
o f  i n d i v i d u a l i t y ,  and  t h e  v e x a t i o u s  p o l i t i c a l  a n d  e c o 
nomic q u e s t i o n  o f  t h e  l i m i t s  o f  p r o p e r t y  r i g h t s  i s  j u s t  
t h i s  q u e s t i o n  a s  t o  w h a t  fo rm  o f  i n s t r u m e n t  i s  a p p r o p r i 
a t e  t o  t h e  f u l l  p e r f o r m a n c e  o f  f u n c t i o n s  o r  f u l f i l l m e n t  
o f  p u r p o s e s  by e a c h  d e g r e e  o f  i n d i v i d u a l i t y . 33

Thus ,  t h e  i d e a  t h a t  a  s i n g l e  i n d i v i d u a l ,  o r  a  g ro u p  o f  " s t o c k 

h o l d e r s , "  may " own" a  f a c t o r y  i s  t o  P r o f e s s o r  J o r d a n  a b s u r d .

As t h e  c o r p o r a t e  i n s t i t u t i o n  i s  made u p  o f  i t s  human an d  ma

t e r i a l  f a c t - c o n t e n t ,  a s  o r d e r e d ,  t h e  m a t e r i a l  f a c t - c o n t e n t  

i s  m e r e l y  a n  a t t r i b u t e  of  t h e  c o r p o r a t e  i n s t i t u t i o n .

I n  t h e  s e r i e s  t h a t  i s  bounded  by t h e  i n d i v i d u a l  human 

and  t h e  s t a t e ,  a n y  o f  t h e  fo rm s  o f  i n d i v i d u a l i t y  may "ow n,"  

o r  a t  l e a s t  have  a c c e s s  t o  s u c h  p r o p e r t y  a s  i t  can  u s e  i n  

t h e  p e r f o r m a n c e  o f  i t s  p u b l i c  f u n c t i o n .  Beyond t h i s  p o i n t ,  

t h e  r i g h t s  c l a i m e d  u n d e r  t h e  name o f  p r o p e r t y  l o s e  t h e i r  s o 

c i a l  s i g n i f i c a n c e  and  t h u s  t h e  r a i s o n  d* e t r e  o f  t h e i r  r e c o g 

n i t i o n ;  " t h e  r i g h t s  w h ich  i n h e r e  i n  t h e  n a t u r e  of  p r o p e r t y

3 2 Jordan,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  3 6 7 .

3 3 l b i d . , p .  3 6 5 .
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l o s e  t h e i r  c l a i m  t o  r e c o g n i t i o n  m e r e l y  upon  t h e  q u e s t i o n  o f  

how much p r o p e r t y  i s  i n v o l v e d . " 3^

I t  s h o u l d  be n o t e d ,  h o w ev e r ,  t h a t  P r o f e s s o r  J o r d a n

d o e s  n o t  d e n y  t h e  p a r t i a l  a p p l i c a b i l i t y  o f  t h e  u s u a l  n o t i o n s

o f  p r o p e r t y  a s  p r i v a t e — i . e . , a s  " owned" by  t h e  i n d i v i d u a l .

[ l ] n a s m u c h  a s  many f o rm s  o f  p r o p e r t y  a r e  by  n a t u r e  s p e 
c i f i c a l l y  a p p r o p r i a t e  t o  t h e  u s e s  o f  human b e i n g s  t a k e n  
i n d i v i d u a l l y ,  w h a t  i s  c a l l e d  " p r i v a t e "  p r o p e r t y  h a s  a  
s t a t u s  i n  t h e  n a t u r e  o f  t h i n g s ,  an d  t h e  p r i n c i p l e  o f  i t s  
r e l a t i o n  t o  t h e  o t h e r  f o rm s  o f  p r o p e r t y  m u s t  i n  t h e  i n 
t e r e s t  o f  s o c i a l  harmony be worked  o u t . 35

T h i s ,  t o g e t h e r  w i t h  t h e  i m p l i c a t i o n s  o f  h i s  t h e o r y ,  i n d i c a t e s  

t h a t  h i s  view o f  p r o p e r t y  a r e  p e r h a p s  n o t  a s  r e v o l u t i o n a r y  a s  

a t  f i r s t  a p p e a r s ,  when v iew ed  a g a i n s t  t h e  a c t u a l  f a c t s  o f  t h e  

p r e s e n t  a r r a n g e m e n t  r a t h e r  t h a n  i t s  m y t h i c a l  i n t e r p r e t a t i o n .  

T hus ,  t h e  f a c t  t h a t  p r o f e s s i o n a l  m a n a g e r s  r a t h e r  t h a n  owners  

make t h e  econom ic  d e c i s i o n s  f o r  t h e  s o c i e t y  h a s  become com

m o n p la c e .  36 Not e v e n  t h e  c a p i t a l  w h ic h  t h e  "o w n e rs"  i n v e s t  

h a s  t o d a y  a n y  g r e a t  s i g n i f i c a n c e ;  o f  t h e  I 50 b i l l i o n  d o l l a r s  

s p e n t  i n  t h e  U n i t e d  S t a t e s  on c a p i t a l  e x p e n d i t u r e s  f ro m  1946 

t o  1 9 5 3 , o n l y  6 p e r  c e n t ,  o r  9 b i l l i o n  d o l l a r s ,  was f i n a n c e d  

t h r o u g h  s a l e  o f  s t o c k ;  t h e  r e s t  was " s e l f - g e n e r a t e d . "37

3 4 l b i d . , p .  3 8 5 .

3 5 i b i d . , p .  3 3 0 .

3 6 T h is  was do cu m en ted  a l m o s t  t h i r t y  y e a r s  a g o  by 
B e r l e  and  Means,  op .  c i t . ; c f .  a l s o  James G. Burnham, The 
M a n a g e r i a l  R e v o l u t i o n  '('New York :  John  Day C o . ,  1 9 4 1 ) ;  âïïïï’ 
A d o l f  A. B e r l e ,  J r . ,  Power W i t h o u t  P r o p e r t y  (New Y ork ;  H a r -  
c o u r t .  B rac e  & C o . ,  i 9 6 0 ) .

37R e p o r t e d  i n  B e r l e ,  The 2 0 t h  C e n tu r y  C a p i t a l i s t
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The c o n c e p t  o f  o w n e r s h i p ,  i t  i s  t r u e ,  l i n g e r s  on i n  

t h e  o p e r a t i o n  o f  c o r p o r a t e  e n t e r p r i s e .  One e c o n o m i s t  h a s  

w r i t t e n  t h a t

t h e  p r o f i t  m a r g i n - - t h e  y i e l d  t o  o v m e r s h i p - - r e m a i n s  t h e  
r u l i n g  d i s c i p l i n e  o f  c o r p o r a t e  m anagem ent .  And i t  i s  
a l s o  t r u e  t h a t  o p e r a t i o n  u n d e r  t h i s  d i s c i p l i n e  c h r o n i c 
a l l y  f a i l s  t o  r e a l i z e  t h e  f u l l  p o t e n t i a l  o f  i n d u s t r i a l
t e c h n o l o g y . 3 °

P r o f e s s o r  J o r d a n  r e f u s e s  t h e  " b u s i n e s s m e n "  who a c t u a l l y  c o n 

t r o l  t h e  eco n o m ic  p r o c e s s e s  e v e n  t h i s  d e g r e e  o f  " r a t i o n a l i t y " ;  

t h e  b u s i n e s s m a n ' s  " i n t e r e s t  i s  i n  a b s t r a c t  c o n t r o l  a s  a  t e c h 

n i c a l  p r o c e s s . " 3 9  "E v e n  t h e  s u b j e c t i v e  m o t i v e  o f  p r o f i t  i s  

m e r e l y  a  p h a s e  o r  a d j u n c t  o f  h i s  i n s t i n c t  t o  c o n t r o l . " O w n -

R e v o l u t i o n ,  o p . c i t . ,  pp .  3 7 - 9 , f ro m  d a t a  c o m p i le d  by  t h e  
N a t i o n a l  C i t y  Bank o f  New York C i t y .

Thus t h e  owner a c t u a l l y  h a s  become f u n c t i o n l e s s ,  a s  
P r o f e s s o r  B e r l e  m a i n t a i n s ,  e v e n  a s  a s o u r c e  o f  c a p i t a l .  The 
i m p l i c a t i o n  o f  t h i s  d e v e l o p m e n t  h a s  b e e n  s t a t e d  m o s t  e x p l i c 
i t l y  by  Cohen: "m o d e rn  o w n e r s h i p  o f  c a p i t a l  r e a l l y  a m o u n ts  
t o  a  r i g h t  t o  t a x  t h o s e  who w i s h  t o  u s e  c e r t a i n  t o o l s . "  Co
h e n ,  pp .  c i t . , p .  l 8 6 . T hus ,  t h e  s t o c k h o l d e r  i n  a  c o r p o r a t e  
i n s t i t u t i o n ,  a s  e . g . . U n i t e d  F r u i t ,  i s  i n  e f f e c t  e x a c t i n g  a  
t r i b u t e  f ro m  t h o s e  who w i s h  t o  u s e  t h e  p r o d u c t s  p u r v e y e d  by  
t h a t  i n s t i t u t i o n .  T l i i s ,  o f  c o u r s e ,  a s su m e s  t h a t  t h e  c o r p o r a 
t i o n  d o e s  i n  f a c t  p a y  d i v i d e n d s .

3 3 G e r a rd  P i e l ,  Consumers  o f  Abundance (New York :  The 
Fund f o r  t h e  R e p u b l i c ,  1 9 é l ) ,  p .  ÏÏT

3 9 J o r d a n ,  B u s i n e s s  Be Damned, o p . c i t . , p.  4 .

^ ^ I b i d . He w ou ld  a g r e e  t h e n  w i t h  a n o t h e r  e c o n o m i s t  
who w r i t e s  t h a t  t h e  c o r p o r a t i o n  i s  p r i m a r i l y  i n t e r e s t e d  i n  
p o w er ,  w h ic h  ca n  be u s e d  t o  " s e e k  a  v a r i e t y  o f  g o a l s :  ' s a t i s 
f a c t o r y '  p r o f i t s ,  a n  ' a d e q u a t e '  r a t e  o f  g r o w t h ,  a  ' s a f e '  
s h a r e  o f  t h e  m a r k e t ,  ' g o o d '  p u b l i c  r e l a t i o n s ,  and  s o  f o r t h .
. . ." C a r l  K a y sen ,  " The C o r p o r a t i o n :  How Much Power? N ha t  
Scope?"  Tlie C o r p o r a t i o n  i n  Modern S o c i e t y ,  e d .  by Edward S. 
Mason (C a m b r id g e :  H a r v a r d  U n i v e r s i t y  P r e s s ,  I 9 6 0 ) ,  p p .  9 0 - 1 .

Cf .  a l s o  t h e  s t a t e m e n t  by  a n  a p o l o g i s t  f o r  m odern  
b u s i n e s s ,  t h a t  " t h e  d e c i s i o n  p r o c e s s  i n  t h e  l a r g e  c o r p o r a -
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e r s h i p  i s  m e r e l y  t h e  d i d g e  b e h i n d  w h ic h  t h e  b u s i n e s s m a n  a t 

t e m p t s  t o  j u s t i f y  h i s  p u r p o s e l e s s  c o n t r o l ;  " b u s i n e s s  h a s  no 

e n d s ,  no c o n c e r n s ,  no p u r p o s e s . "

F o l l o w i n g  'V eb len ,^^  P r o f e s s o r  J o r d a n  would  " f r e e "  

c o r p o r a t e  e n t e r p r i s e  f rom  t h i s  t y r a n n y ,  t r a n s f e r r i n g  c o n t r o l  

f rom  t h e  b u s i n e s s m a n ,  who s e e k s  c o n t r o l  f o r  t h e  s a k e  o f  c o n 

t r o l ,  t o  t h e  i n d u s t r i a l i s t ,  ( V è b l e n ’ s e n g i n e e r s  and  t e c h n o l o 

g i s t s ) ,  whom he  c o n s i d e r s  p r o d u c t i o n - o r i e n t e d . ^3 F r e e i n g  

c o r p o r a t i o n s  f ro m  t h e  d o m i n a t i o n  o f  t h e  b u s i n e s s m e n  would  

make i t  p o s s i b l e  t o  o r i e n t  t h e s e  i n s t i t u t i o n s  t o w ard  t h e  a c 

c o m p l i s h m e n t  o f  p u b l i c  e n d s . ^ ^

t i o n  c a n n o t  be c o m p r e h e n s i v e l y  u n d e r s t o o d  w i t h o u t  a s s u m i n g  
t h a t  power  i s  a  m a jo r  g o a l - v a l u e . "  R i c h a r d  E e l l s ,  The Mean
i n g  o f  Modern B u s i n e s s  (New York:  Columbia U n i v e r s i t y  P r e s s ,
I^ o T T  p . 133.

T h i s  c o n c e p t  o f  t h e  c o r p o r a t i o n  a s  a  s e e k e r  a f t e r  
power  would  seem t o  l e n d  c r e d e n c e  t o  P r o f e s s o r  J o r d a n ' s  v iew 
o f  t h e  a u t o r a a t i c i t y  an d  s p o n t a n e i t y  o f  t h e  g r o w th  o f  c o r p o r 
a t e  i n s t i t u t i o n s ,  e s p e c i a l l y  when c o n s i d e r e d  w i t h  t h e  f a c t s  
a s  t o  t h e  s o u r c e s  o f  c o r p o r a t e  c a p i t a l  and  i n  v iew o f  t h e  
o f t - s t a t e d  " i n t e n t i o n s "  o f  t h e  b u s i n e s s m e n  t h e m s e l v e s  t o  
m a i n t a i n  o r  r e s t o r e  " c o m p e t i t i o n . "

J o r d a n ,  B u s i n e s s  Be Damned, o p . c i t . , p .  5 .

^ ^ C f . T h o r s t e i n  V e b le n ,  The T h e o ry  o f  B u s i n e s s  E n t e r 
p r i s e  (New Y ork :  C h a r l e s  S c r i b n e r *  s S o n s ,  1904")!

^ 3 J o r d a n ,  B u s i n e s s  Be Damned, o p . c i t . , pp .  1 - 1 0 .

44jvjyrdal a r g u e s  w i t h  u n s u p p o r t e d  o p t im is m  t h a t  t h i s  
a l r e a d y  i s  b e g i n n i n g ;  t h e  p u r p o s e  a n d  a c c o m p l i s h m e n t  o f  
p l a n n i n g  i n  t h e  W e l f a r e  S t a t e  i s ,  i n  f a c t ,  c o n s t a n t l y  t o  
s i m p l i f y ,  and  l a r g e l y  t o  l i q u i d a t e ,  o l d  a n d  new [ g o v e r n m e n t 
a l ]  i n t e r v e n t i o n :  t o  s u b s t i t u t e  a  f ew ,  m o s t l y  o v e r a l l  s t a t e  
p o l i c i e s  f o r  a  g ro w in g  mesh o f  d e t a i l e d  an d  d i r e c t  o n e s ,  
a n d ,  i n  p a r t i c u l a r ,  t o  r e c o n d i t i o n  t h e  n a t i o n a l  community  
i n  s u c h  a  way t h a t  f o r  t h e  m o s t  p a r t  i t  c an  be l e f t  t o  t h e
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I n  h i s  v iew ,  t h i s  can  be a c c o m p l i s h e d  o n l y  t h r o u g h  a  

m o d i f i c a t i o n  o f  t h e  t h e o r y  o f  p r o p e r t y  and  " o w n e r s h i p . "  Such 

a  m o d i f i c a t i o n  no l o n g e r  seems r e v o l u t i o n a r y ,  s i n c e  a  w e l l -  

docum en ted  " r e v o l u t i o n "  r e l a t i v e  t o  o w n e r s h ip  h a s  b e e n  o c c u r 

r i n g  f o r  some t i m e .  Thus ,  a c c o r d i n g  t o  P r o f e s s o r  B e r l e ,  own

e r s h i p  no l o n g e r  i s  a  r i g h t  t o  d e t e r m i n e  how p r o p e r t y  i s  u s e d ,  

b u t  m e r e l y  a  c l a i m  t o  a  r e t u r n  on an  i n v e s t m e n t . ^5 i n  i t s  

l a t e s t  p h a s e ,  t h i s  " r e v o l u t i o n "  i s  t i e d  t o  t h e  i n v e s t m e n t  o f  

em ployee  p e n s i o n  t r u s t  m o n ies  i n  c o r p o r a t e  s e c u r i t i e s .  Thus ,  

" t h e  S e a r s  Roebuck p e n s i o n  t r u s t  f u n d  u n d e r t o o k  t o  buy S e a r s  

Roebuck s t o c k  and  now p r e s u m a b l y  h a s  a  c o n t r o l l i n g  i n t e r e s t  

i n  t h e  c o m p a n y . T h e  company i s  " s o c i a l i z i n g "  i t s e l f ,  a l 

t h o u g h  t h e  new " o w n e r s , "  t h e  e m p lo y ees  a s  b e n e f i c i a r i e s  o f  

t h e  f u n d ,  d e r i v e  no " r i g h t s "  f rom  t h i s  " o w n e r s h i p . "

P r o f e s s o r  J o r d a n  o b j e c t s ,  h o w ev er ,  t o  p o l i c i e s  w h ich  

a t t e m p t  t o  g u a r a n t e e  and  p e r p e t u a t e  " c o m p e t i t i o n " ;  s u c h  p o l i 

c i e s ,  i n  h i s  v iew ,  a r e  n e g a t i v e ,  and  s e r v e  no c o n s t r u c t i v e  

s o c i a l  p u r p o s e .  Such p o l i c i e s  have  n o t  p r e v e n t e d  t h e  g ro w th  

o f  c o r p o r a t e  i n s t i t u t i o n s ,  a n d ,  f u r t h e r m o r e ,  t h e y  have  s e r v e d

c o o p e r a t i o n  an d  c o l l e c t i v e  b a r g a i n i n g  o f  t h e  p e o p l e  th em 
s e l v e s ,  i n  a l l  s o r t s  o f  c o m m u n i t ie s  and  o r g a n i z a t i o n s  b e 
n e a t h  t h e  f o r m a l  s t a t e  l e v e l ,  t o  s e t t l e  t h e  norms f o r  t h e i r  
l i v i n g  t o g e t h e r . "  Gunnar  M y rd a l ,  Beyond t h e  W e l f a r e  S t a t e  
(New Haven:  Yale  U n i v e r s i t y  P r e s s ,  l$ l6 0 j ,  p .  102.

^ 5 l n  g e n e r a l ,  s e e  B e r l e ,  The 2 0 t h  C e n tu r y  C a p i t a l i s t  
R e v o l u t i o n , o p . c i t . ; more s p e c i f i c a l l y ,  s e e  h i s  Economic 
Power and  t h e  F r e e  S o c i e t y ,  o p . c i t .

46lbid., p .  11.
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t o  c o n c e a l  t h e  n e c e s s i t y  o f  d i r e c t i n g  t h e i r  e n e r g i e s  t o w a r d

p u b l i c  e n d s .  The o n l y  way i n  w h ich  t h e s e  e n e r g i e s  c a n  be

s o  d i r e c t e d ,  an d  human w a n t s  t h e r e b y  s a t i s f i e d ,  i s  t h r o u g h

t h e  " s o c i a l i z a t i o n "  o f  p r o p e r t y .

The o n l y  means o f  e f f e c t i n g  a n  a d e q u a t e  c o n t r o l  o v e r  t h e  
c o r p o r a t e  fo rm  i s  t h r o u g h  e l i m i n a t i n g  i n t e r e s t  a s  p r i v a 
cy ,  and  t h i s  c a n  be done  o n l y  by " s o c i a l i z i n g "  o r  com- 
m u n iz in g "  p r o p e r t y ,  w h ic h  m e r e l y  means c h a n g i n g  th e  
p r i n c i p l e  o f  c o r p o r a t e  o r g a n i z a t i o n .

B u t  by  " s o c i a l i z a t i o n "  he d o e s  n o t  mean t h e  c o l l e c t i v i z a t i o n  

o f  p r o p e r t y  i n  t h e  u s u a l  s t a t i s t  s e n s e ;  he w a n t s  p r o p e r t y  a l 

l o c a t e d  on t h e  b a s i s  o f  t h e  c a p a c i t y  o f  a  g i v e n  fo rm  o f  i n 

d i v i d u a l i t y  t o  u s e  i t  i n  t h e  a c c o m p l i s h m e n t  o f  p u b l i c  e n d s ,  

a nd  t o  t h i s  end  ho f e e l s  t h a t  i t  w i l l  be n e c e s s a r y  t o  e l i m i 

n a t e  o w n e r s h ip  a s  a  m o t i v e  f o r c e  b e h i n d  c o r p o r a t e  a c t i v i t y .

I n  s u c h  a n  a l l o c a t i o n  o r  a p p r o p r i a t i o n  o f  p r o p e r t y ,  

a nd  v iewed  s u b j e c t i v e l y  f rom  t h e  l e v e l  o f  a n y  one o f  t h e  

fo rm s  o f  i n d i v i d u a l i t y ,  a n  o b j e c t  o f  p r o p e r t y  m us t  be r e c o g 

n i z e d  a s

a  p a r t  o f  t h e  l i f e  o f  t h e  one who owns i t  o r  may ovm i t ,  
b e c a u s e  i t  and  i t  a l o n e  a p p e a r s  a s  t h e  o b j e c t i v e  a n d  com
p l e m e n t a r y  a s p e c t  o f  h i s  w i l l ,  a s  t h e  o n l y  o b j e c t  on 
w h ic h  h i s  i n t e r e s t s  and  f e e l i n g s  may b e . p o u r e d  a n d  t h u s  
c r y s t a l l i z e d  i n t o  p e r m a n e n t  v a l u e  f o r m . ^ °

Thus ,  " p r i v a t e "  p r o p e r t y ,  o r  t h e  fo rm s  o f  p r o p e r t y  a p p r o p r i 

a t e  a s  means t o  t h e  em bodim ent  o f  t h e  p u r p o s e s  o f  t h e  n a t u r a l  

p e r s o n ,  m us t  be v iewed  a s  " t h e  sum o f  em bodim en ts  o f  t h e  p u r -

4 8 j o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  2 4 $ .

^9Jordan, Porms o f  I n d i v i d u a l i t y , op. c i t . , p. 268 .
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p o s e s  w h ic h  a r e  s p e c i f i c a l l y  r e p r e s e n t a t i v e  o f  t h e  o r g a n i z a 

t i o n  o f  t h e  n a t u r a l  p e r s o n . " 50 T h i s  p r i n c i p l e  a p p l i e s ,  o f  

c o u r s e ,  t h e  t h e  o t h e r  f o rm s  o f  i n d i v i d u a l i t y  a s  w e l l .

Viewed o b j e c t i v e l y ,  h o w e v e r ,  p r o p e r t y  i n  i t s  p r o p e r

f o r m u l a t i o n  becomes  a  q u e s t i o n  o f  t h e  r e l a t i o n s  o f  p e r s o n s - -

t h a t  i s ,  r e l a t i o n s  w i t h i n  an d  among t h e  s p e c i f i c  i n s t a n c e s

o f  i n d i v i d u a l i t y .  And

when we c o n s i d e r  p r o p e r t y  i n  t e r m s  o f  t h e  r e l a t i o n s  o f  
p e r s o n s ,  t h e  c o m p l e x i t y  o f  s u c h  r e l a t i o n s  c o n s t i t u t e s  
t h e  u l t i m a t e  p e r s o n  a s  t h e  w h o l e .  P e r s o n a l  p r o p e r t y  
i s  r e a l  e s t a t e  a n d  r e a l  e s t a t e  i s  commonwealth.51

The u l t i m a t e  h o l d e r  o f  a l l  p r o p e r t y  i s  t h e r e f o r e  t h e  s o c i a l

w h o le ,  a s  p r o p e r ty  u l t i m a t e l y  i s  t h e  m a t e r i a l  f a c t - c o n t e n t

o f  t h e  o r d e r  o f  t h e  w h o l e .  The f a c t ,  t h a t  i s ,  i s  " h e l d "

w i t h i n  t h e  o r d e r  o f  t h e  w h o l e .  As t h e  u l t i m a t e  o r d e r  o f

f a c t ,  t h e  w ho le  i s  t h e r e f o r e  r e s p o n s i b l e  f o r  t h e  q u a l i t y  o f

t h e  r e l a t i o n s  m a i n t a i n e d  among i t s  c o n s t i t u e n t  f a c t .  T h i s

i s  g i v e n  r e c o g n i t i o n ,  he f e e l s ,  i n  t h e  common a s s u m p t i o n  t h a t

t h e  l a n d  i s  t h e  body  o f  t h e  s t a t e .  . . . The a t t a c k  u p 
on t h e  l a n d  i s  i n v a r i a b l y  f e l t  t o  be a  t h r u s t  a t  t h e  com
mon o r  who le  l i f e ;  t h e  l a n d  i s  r e c o g n i z e d  a s  t h e  o b j e c 
t i f i e d  fo rm  o f  t h e  l i f e  o f  t h e  p o l i t i c a l  w h o l e . 52

P r o f e s s o r  J o r d a n  would  t h e n  a b o l i s h  t h e  l e g a l  b a s i s  

o f  p r o p e r t y  i n  t h e  " r i g h t s "  o f  " o w n e r s h i p , "  an d  r e c o n s t i t u t e

5 0 l b i d . , p .  385 .

5 l l b i d . , p. 352 .

52I b i d . , p. 347.
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p r o p e r t y  u p o n  t h e  f o u n d a t i o n  o f  u s e ,  c o n s i d e r e d  a s  a  f u n c 

t i o n  i n  r e l a t i o n  t o  a  p u b l i c  e n d . 53 The s t a t u s  o f  p r o p e r t y ,  

a n d  i t s  p o s s e s s i o n ,  i s  t h e n  t o  be d e t e r m i n e d  by  i t s  f u n c t i o n  

w i t h i n  t h e  w ho le  o f  w h ic h  i t  i s  a  c o n s t i t u e n t  f a c t .  P r o p e r t y

a s  o r d e r e d  f a c t  p e r f o r m s  f u n c t i o n s ,  and  . . . t h e s e  
f u n c t i o n s  a s  o b j e c t i f i e d  u s e s  o r  u s a g e s  c o n s t i t u t e  t h e  
s u b j e c t i v e  e l e m e n t s  o f  p r i n c i p l e  w h ic h  d e s t i n e  i t  f o r  a n  
end  w h ic h  i s  c a r r i e d  w i t h i n  i t s  p r e s e n t  s e l f .  N o t h i n g  
more t h a n  t h e s e  s t a t e m e n t s ,  o r  e x p a n s i v e  i n t e r p r e t a t i o n s  
o f  them, can  be s a i d  o f  i n d i v i d u a l i t y  i n  a n y  o f  i t s  d e 
g r e e s ,  a n d ,  l i k e  a n y  o t h e r  i n d i v i d u a l i t y ,  t h e  e s s e n c e  o f  
p r o p e r t y  i s  t o  be d e t e r m i n e d  by t h e  p o s i t i o n  and  f u n c 
t i o n  w h ich  i t  r e p r e s e n t s  w i t h i n  t h e  c o m p l e t e l y  o b j e c t i 
f i e d  p e r s o n  w h ic h  i s  t h e  w h o l e . 54

As r e c o n s t i t u t e d ,  t h e n ,  p r o p e r t y  f a l l s  i n t o  t h e  l o g i c a l  c a t e 

g o r y  o f  i n d i v i d u a l i t y ,  i n  w h ic h  i t  r e c e i v e s  i t s  m e an in g  f o r  

s o c i a l  t h e o r y  a s  " o n e  o f  t h e  fo rm s  i n  w h ic h  human l i f e  a s  a  

w h o le  i s  ' s e t  u p ' .  . . . " 5 5

P r o p e r t y  a s  i n c o r p o r a t e  c a n  su e  and  be s u e d ,  i s  l i a b l e  
o r  r e s p o n s i b l e ,  c an  p e r h a p s  be " g u i l t y "  o f  c r im e  o r  t o r t ,  
i n  a n y  c a s e  can  be p u n i s h e d ,  i n  f a c t ,  c an  i n  p e r h a p s  a l l  
t h e  f u n d a m e n t a l  j u r i d i c a l  r e l a t i o n s  q u a l i f y  f o r  f u l l  p e r 
s o n a l  c o m p e te n c y .5 o

5 3 p r o f e s s o r  J o r d a n  i s ,  i n  g e n e r a l ,  s k e p t i c a l  a s  t o  
e x c l u s i v e  u s e  u n d e r  a n y  c i r c u m s t a n c e s .  He f i n d s  t h a t  a c c e s s  
t o  p r o p e r t y  i s  t h e  c r u c i a l  f a c t o r .  Thus ,  " t h e  o b j e c t  o f  a r t  
. . . c a n n o t  be owned by  o r  be t h e  p r o p e r t y  o f  t h e  r i c h  h u c k 
s t e r  who i s  a b l e  t o  p ay  f o r  i t ;  i t  i s  t h e  p r o p r i u m  o f  th e  
p e r s o n  w i t h  whom i t  e f f e c t s  n a t u r a l  r e l a t i o n s  a s  t h e  e m b o d i 
ment  o f  t h e  o u tw a rd  r e a c h  o f  t h e  p e r s o n ' s  e s t h e t i c  n a t u r e .
[ i t  i s ]  t h e  c o n c r e t e  o b j e c t i f i c a t i o n  o f  t h e  u n i t y  o f  a l l  
p e r s o n s  t o  whose n a t u r e  t h e  o b j e c t  i s  t h e  a p p r o p r i a t e  and  
a d e q u a t e  e x p r e s s i o n . "  I b i d . , p .  369* C a p a c i t y  f o r  u s e  d e 
t e r m i n e s  a c c e s s ;  t h e  m anner  i n  w h ich  t h e  p r o p e r t y  i s  u s a b l e  
d e t e r m i n e s  t h e  e x c l u s i v e n e s s  o f  t h e  a c c e s s .

5 4 l b i d . , p .  3 4 3 .

5 5 i b i d .

5 ^ I b i d . I n  t h i s  i n s t a n c e .  P r o f e s s o r  J o r d a n  was g i v -
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As i s  t r u e  o f  a l l  fo rm s  o f  i n d i v i d u a l i t y ,  i t s  m ean ing  i s  t o  

be d e r i v e d  f ro m  t h e  r e l a t i o n s  w h ic h  b i n d  i t  t o  t h e  who le  o f  

w h ic h  i t  i s  p a r t - - t h e  r e l a t i o n s  t h r o u g h  w h ic h  i t  i s  i n d i 

v i d u a t e d  a s  a n  i n d i v i d u a l i t y .

These  a r e  t h e  p r i n c i p l e s ,  t h e n ,  u p o n  w h ic h  a  law o f  

p r o p e r t y  w h ich  i s  a d e q u a t e  t o  t h e  c o n d i t i o n s  o f  modern l i f e  

m us t  be b a s e d .  The p u r p o s e s  i m p l i c i t  i n  a l l  human a c t i v i t y  

have  become embodied  i n  fo rm s  o f  i n d i v i d u a l i t y  so  much more 

c o m p re h e n s iv e  t h a n  t h e  n a t u r a l  p e r s o n  t h a t  i t  may no l o n g e r  

be assum ed  t h a t  t h e s e  p u r p o s e s  a r e  b e i n g  s a t i s f i e d  when th e  

m a t e r i a l  f a c t  upon  w h ich  t h e i r  s a t i s f a c t i o n  d e p e n d s  i s  r e 

g a r d e d  a s  t h e  " p r i v a t e "  p r o p e r t y  o f  i n d i v i d u a l s - - e i t h e r  s i n g 

l y  o r  i n  g r o u p s .  P r o p e r t y  m us t  be r e c o g n i z e d  a s  s im p l y  t h e  

m a t e r i a l  f a c t  i n  a  s y s t e m  o f  f a c t - - h u m a n  and  m a t e r i a l - - t h a t  

i s  o r g a n i z e d  w i t h  r e s p e c t  t o  a  p o t e n t i a l  p u r p o s e .  When o b 

j e c t i f i e d ,  and  b r o u g h t  t o  f u l l  i n d i v i d u a l i t y ,  i t  w i l l  be  t h e  

m a t e r i a l  f a c t  i n  w h ich  human p u r p o s e s  a r e  embodied  and 

t h r o u g h  w h ich  t h e y  w i l l  be im p le m e n te d .

As i s  t r u e  o f  a l l  o f  P r o f e s s o r  J o r d a n ' s  p h i l o s o p h y ,  

t h i s  t h e o r y  o f  p r o p e r t y  d o e s  n o t  p r e t e n d  t o  o f f e r  f i n a l  and  

c o m p le te  a n s w e r s ,  b u t  m e r e l y  s u g g e s t s  t h e  fo rm  i n  w h ich  t h e  

q u e s t i o n s  must  be c a s t  b e f o r e  t h e y  c a n  be made i n t e l l i g i b l e .

The r e a l  q u e s t i o n  o f  p r i v a t e  p r o p e r t y ,  v i z . ,  how much o r

i n g  h i s  i n t e r p r e t a t i o n  o f  p r e s e n t  l e g a l  p r a c t i c e  r a t h e r  t h a n  
a  p r o p o s e d  l e g a l  d o c t r i n e .
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w h a t  d e g r e e  and  e x t e n t  o f  p r o p e r t y  i s  t o  be a p p r o p r i a t e d  
t o  a  g i v e n  fo rm  o f  d e g r e e  o f  p e r s o n a l i t y ,  h a s  n o t  y e t  
b e e n  met by  t h e  c o m p r e h e n s iv e  i n t e l l i g e n c e  w h ic h  a l o n e  
ca n  s o l v e  i t .  The p u r p o s e s  t h a t  a r e  t h u s  made m e r e l y  t o  
f e e d  t h e  t e n d e n c y  t o  i n f i n i t e  p r o c e s s ,  a s  e . g . ,  t h e  p u b 
l i c  " w a n t s "  a r t i f i c i a l l y  c r e a t e d  by  a d v e r t i s i n g ,  a r e  
a r t i f i c i a l  and  m e c h a n i c a l  an d  a b s t r a c t  a f t e r  t h e  n e c e s 
s i t i e s  o f  t h e  p r o c e s s  w h ic h  c r e a t e s  them ,  and  t h e y  have  
b e e n  and  a r e  t h e  c a u s e  o f  t h e  m a l a d a p t a t i o n  o f  law t o  
l i f e  w h ic h  i s  show ing  i t s e l f  s o  d a n g e r o u s  o f  l a t e . 5'

Who, t h a t  i s ,  s h a l l  d e c i d e  t h e  b a l a n c e  b e tw e e n  t h e  p u b l i c  

e n e r g y  d e v o t e d  t o  t h e  m ak ing  o f  a u t o m o b i l e s  a n d  t h e  e x p a n s i o n  

and  im p ro v em e n t  o f  t h e  h ig h w ay  s y s te m ?  P r o f e s s o r  J o r d a n  t h u s  

a n t i c i p a t e s  by  s e v e r a l  y e a r s  P r o f e s s o r  G a l b r a i t h ' s  c o n c e r n  

o v e r  t h e  i m b a l a n c e  b e tw e e n  t h e  p u b l i c  and  " p r i v a t e "  s e c t o r s  

o f  t h e  econom y,5^ Vance P a c k a r d ' s  bem oaning  o f  " h i d d e n  p e r 

s u a d e r s "  59 and  " w a s t e - m a k e r s , " a n d  a l l  o f  t h o s e  who a r e  

t r o u b l e d  a b o u t  t h e  " l e g i t i m a c y "  o f  c o r p o r a t e  p o w e r .

57I b i d . , p p .  3 6 5 - 6 .

5 8 John K. G a l b r a i t h ,  The A f f l u e n t  S o c i e t y  ( B o s to n :  
H o u g h t o n - M i f f l i n ,  1 9 5 8 ) .

5 9vance  Paclcard ,  The H id d en  P e r s u a d e r s  (New York: 
David  McKay Co., 1 9 5 7 ) .

“̂ ^Vance P a c k a r d ,  The Was t e -M akers  (New Y ork:  David  
McKay Co., I9 6 O ) .

o^The number i s  so  g r e a t  t h a t  e v e n  a  p a r t i a l  l i s t  
would  be p r o h i b i t i v e .  W i th  due r e c o g n i t i o n  t o  P r o f e s s o r  
E e r i e ,  whose w ork  i n  t h i s  f i e l d  a l r e a d y  h a s  b e e n  n o t e d ,  we 
q u o te  f rom  a n o t h e r  a u t h o r  t o  i l l u s t r a t e  t h e  c o n c e r n :  The
m a n a g e m e n t - - t h a t  i s ,  t h e  c o n t r o l - - o f  t h e s e  c o r p o r a t i o n s  i s  
i n  t h e  h a n d s  o f ,  a t  t h e  m o s t ,  a  few t h o u s a n d  men. Who s e 
l e c t e d  t h e s e  men, i f  n o t  t o  r u l e  o v e r  u s ,  a t  l e a s t  t o  e x e r 
c i s e  v a s t  a k t h o r i t y ,  and  t o  whom a r e  t h e y  r e s p o n s i b l e ?  The 
a n s w e r  t o  t h e  f i r s t  p r o b le m  i s  q u i t e  c l e a r l y :  t h e y  s e l e c t e d  
t h e m s e l v e s .  The a n s w e r  t o  t h e  s e c o n d  i s ,  a t  b e s t ,  n e b u l o u s .  
T h i s ,  i n  a  n u t s h e l l ,  c o n s t i t u t e s  t h e  p r o b le m  o f  l e g i t i m a c y . "  
Edward S. Mason, " i n t r o d u c t i o n , "  Trie C o r p o r a t i o n  i n  Modern
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The s o l u t i o n  t o  t h e s e  p r o b l e m s .  P r o f e s s o r  J o r d a n  

m a i n t a i n s ,  m u s t  b e g i n  w i t h  t h e  s p e c u l a t i v e  d e t e r m i n a t i o n  o f  

t h e  p u r p o s e s  t o  w h ic h  p r o p e r t y  s h o u l d  be a p p r o p r i a t e d ,  f o r  

t h e  p r o b le m s  t h e m s e l v e s  a r e  i n t i m a t e l y  bound up  w i t h  t h e  

f a c t  t h a t  p r o p e r t y  i s  now b e i n g  u s e d  t o  s a t i s f y  p r i v a t e  i n 

t e r e s t s  r a t h e r  t h a n  t o  c o n t r i b u t e  t o  t h e  p u b l i c  g o o d .  S p e c 

u l a t i o n  a s  t o  p u r p o s e ,  h o w e v e r ,  m us t  be f o l l o w e d  by  e x p e r i 

m e n t a t i o n ,  a s  p u r p o s e s  c an  be r e a l i z e d  o n l y  t h r o u g h  a c t i o n  

a nd  a l l  a c t i o n  i s  e x p e r i m e n t a l .  The r e s u l t i n g  o r d e r  o f  h u 

man and  m a t e r i a l  f a c t  f u n c t i o n i n g  t o g e t h e r  i n  t h e  r e a l i z a 

t i o n  o f  human p u r p o s e s  i s  t h e  law  o f  t h e  c o r p o r a t e  w h o le ,  

and  o r d e r ,  a s  was s u g g e s t e d  e a r l i e r , i s  m ind.

S o c i e t y , o p . c i t . , p.  5 .

S u p ra , p .  5 0 .



CHAPTER V 

LAW AS OBJECTIVE MIND

P r o f e s s o r  J o r d a n ' s  t h e o r y  o f  law  can  be t r e a t e d  w i t h 

o u t  r e f e r e n c e  t o  h i s  c o n c e p t i o n  o f  law a s  " o b j e c t i v e  m in d ."  

P r o f e s s o r  Duncan ,  f o r  e x a m p le ,  h a s  s u c c e s s f u l l y  l o c a t e d  i t  

w i t h i n  t h e  b e s t  o f  t h e  n a t u r a l  law t r a d i t i o n , ^  " f i r m l y  w i t h 

i n  t h e  d e m o c r a t i c  l e g a l  t r a d i t i o n  and  y e t  . . . [ b a se d ]  upon  

d e v e l o p i n g  c u l t u r a l  f a c t . "2  A n o t h e r  s t u d e n t  o f  P r o f e s s o r  J o r 

d a n ' s  p h i l o s o p h y  h a s  ex a m in e d  h i s  t h e o r y  o f  law i n  i n s t i t u 

t i o n a l  t e r m s ,  i n  c o m p a r i s o n  w i t h  t h e  t h e o r y  d e v e l o p e d  by  t h e  

F r e n c h  j u r i s t ,  H a u r i o u . 3

B e c a u se  o f  t h e  s c o p e  o f  t h e  p r e s e n t  a n a l y s i s ,  how

e v e r ,  i t  seems d e s i r a b l e  t o  e m p h a s iz e  t h e  c o m p r e h e n s iv e  c o n 

s i s t e n c y  o f  h i s  p r i n c i p l e  o f  c o r p o r e i t y  a s  a p p l y i n g  t o  t h e  

o r d e r e d  f a c t  i n  a l l  t h e  fo rm s  o f  i n d i v i d u a l i t y .  To i n c l u d e  

t h e  n a t u r a l  p e r s o n  a s  one o f  t h e s e  f o r m s ,  i t  i s  n e c e s s a r y  t o

I j o h n  P a u l  Duncan ,  " N a t u r a l  Law a s  C o r p o r a t e  P u r p o s e , "  
13 Oklahoma Law Review 2 7 4  ( 196O).

2 l b i d . ,  p .  2 8 7 .

^Thomas M. H a y n e s , " i n s t i t u t i o n a l  T h e o r i e s  o f  Law : 
H a u r i o u  and  J o rd a n "  ( U r b a n a : U n i v e r s i t y  o f  I l l i n o i s ,  u n p u b 
l i s h e d  Ph.D.  d i s s e r t a t i o n ,  1 9 4 9 ) .

116



117

d e a l  w i t h  h i s  r e l a t e d  c o n c e p t i o n  o f  mind a s  o b j e c t i v e .

P r o f e s s o r  J o r d a n  was c o n c e r n e d  w i t h  t h e  mind a s  " t h e

medium and  s u b s t a n c e  o f  human c u l t u r e , " ^  r a t h e r  t h a n  a s  a

" t h i n g "  w i t h i n  t h e  human i n d i v i d u a l  t h a t  c o u ld  be " fo u n d "

t h r o u g h  i n v e s t i g a t i o n .  He r e j e c t e d  th e  p s y c h o l o g y  o f  t h e

p e r i o d  b e c a u s e

th e  p s y c h o l o g i s t s  do n o t  t a k e  a d v a n t a g e  o f  t h e  r e s u l t s  
a t t a i n e d  w i t h i n  t h e i r  f i e l d  t o  p r o d u c e  a  c o n s t r u c t i v e  
t h e o r y  o f  human n a t u r e ;  a n d  i t  b e g i n s  t o  a p p e a r  t h a t  t h e  
f a l s e  m ethod  o f  p s y c h o l o g y  h a s  p ro d u c e d  i t s  a p p r o p r i a t e  
o r  a p p o s i t e  t y p e  o f  mind i n  t h e  p s y c h o l o g i s t ,  and  h a s  
l e f t  h im h u n t i n g  i n d e f a t i g a b l y  f o r  t h e  u l t i m a t e  a tom  i n  
t h e  fo rm  o f  a  "com plex"  o r  a n  " i n s t i n c t "  w h ic h  by magic  
i s  t o  be t h e  r o o t  o f  t h e  m in d .5

H is  was n o t  a  t o t a l  r e j e c t i o n  o f  p s y c h o l o g y ,  s i n c e  t h e r e  a r e

" f a c t s  o f  m odern  p s y c h o l o g i c a l  i n v e s t i g a t i o n  w h ic h  a r e  v a s t l y

b e t t e r  t h a n  t h e  p s y c h o l o g y  w h ic h  u s u r p s  t h e  name,"^ a n d  i n  so

f a r  a s  h i s  a t t a c k  was c r i t i c a l  o f  e l e m e n t a l i s m  i n  p s y c h o l o g y ,

few c o n t e m p o r a r y  p s y c h o l o g i s t s  would  d i s a g r e e  w i t h  h im ,  i n

^ E l i j a h  J o r d a n ,  The L i f e  o f  Hind ( I n d i a n a p o l i s :  
C h a r l e s  W. L a u t  & C o . ,  1 9 2 4 ) ,  p .  i v .  The re  a r e  c l o s e  p a r a l 
l e l s  b e tw e e n  P r o f e s s o r  J o r d a n  and Wilhelm D i l t h e y ;  e . g . ,  " i n  
u n d e r s t a n d i n g  we s t a r t  f rom  t h e  s y s t e m  a s  a  w h o le ,  w h ic h  i s  
g i v e n  t o  u s  a s  a  l i v i n g  r e a l i t y ,  t o  make t h e  p a r t i c u l a r  i n 
t e l l i g i b l e  i n  t e r m s  o f  i t . "  Quoted i n  H. A. Hodges ,  W ilhe lm 
D i l t h e y : An I n t r o d u c t i o n  (London:  R o u t l e d g e  & Kegan P a u l ,  
19^ 9 ) j P *  1SF[ They a l s o  had  t h e  same v iew s  on t h e  r e l a t i o n  
o f  mind and  c u l t u r e .  D i l t h e y ,  who w r o te  s e v e r a l  y e a r s  b e f o r e  
P r o f e s s o r  J o r d a n ,  n e v e r  overcame t h e  K a n t i a n  m in d -b o d y  d i 
chotomy a s  w e l l  a s  t h e  l a t t e r .  T h e re  a r e  no r e f e r e n c e s  t o  
D i l t h e y  i n  a n y  o f  P r o f e s s o r  J o r d a n ' s  t e x t s  o r  b i b l i o g r a p h i e s ,  
w h ic h  means n o t h i n g .

^ E lija h  Jordan, Forms. of I n d iv id u a l i t y  ( In d ia n a p o l is :
P rogress P u b lish in g  Co., p. 1 3 9 .

G ib id .
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p r i n c i p l e .  Pew w ou ld  a g r e e ,  on t h e  o t h e r  h a n d ,  w i t h  h i s  d e 

s i r e  t o  r e c o n s t i t u t e  p s y c h o l o g y  a s  " a  p a r a g r a p h  o f  l o g i c . "7

The t h e o r y  o f  mind w i t h  w h ic h  he w i s h e d  t o  r e p l a c e  

p s y c h o l o g y  I s — f o r  t h e  n o v i c e  I n  p s y c h o l o g y ,  a t  l e a s t — d i f f i 

c u l t  t o  com prehend ;  more u n d e r s t a n d a b l e  a r e  h i s  r e a s o n s  f o r  

o b j e c t i n g  t o  t h e  l a t t e r .  He t h o u g h t ,  w i t h  a  g r e a t  d e a l  o f  

j u s t i f i c a t i o n ,  t h a t  m o s t  o f  t h e  p h i l o s o p h y  a n d  p r a c t i c a l l y  

a l l  o f  t h e  l e g a l  and  e t h i c a l  t h e o r y  o f  t h e  d ay  was u n d e r  t h e  

d o m i n a t i o n  o f  e r r o n e o u s  t h e o r i e s  b a s e d  o r i g i n a l l y  u p o n  a  

f a u l t y  p s y c h o l o g y .

D e s c a r t e s ,  f o r  t h e  m odern  e r a ,  h ad  d i v i d e d  t h e  ob 

j e c t  o f  p h i l o s o p h i c  I n q u i r y  I n t o  t h e  d u a l i s m  o f  body  and  

m l n d .^  F o r  P l a t o ,  on t h e  o t h e r  h and  and  by  way o f  c o n t r a s t ,

t h e  p h i l o s o p h i c  I s s u e  was w h a t  s o r t s  o f  t h i n g s  a r e  m ind ,  
man, and  h i s  c o n c e r n s  f ro m  t h e  p o i n t  o f  view o f  t h e  w o r l d  
o f  w h ich  man and  h i s  c o n c e r n s  a r e  a  m i n o r ,  p e r h a p s ,  b u t  
a n  I n t e g r a l  p a r t .  The a s s u m p t i o n  o f  P l a t o  I s  t h e r e f o r e  
t h a t  men a n d  t h i n g s  human h a v e  t h e i r  b e i n g  a n d  t h e i r  
m ean ing  I n  t h e  r e l a t i o n s  t h a t  c o n s t i t u t e  them p a r t s  o f  
t h e  g r e a t e r  w o r l d ;  t h e i r  m e a n in g ,  a s  a n  a s p e c t  o f  t h e i r  
b e i n g ,  d o e s  n o t  l i e  I n  t h e  s p e c i a l i z e d  r e l a t i o n  t h a t  
c o n t e m p l a t e s  t h e  w o r l d  a s  a  mere a s p e c t  o f  t h e  c o n c e r n  
o f  human b e i n g s . 9

D e s c a r t e s  d e s t r o y e d  t h i s  b a s i c  u n i t y  o f  t h e  cosmos,  and  P r o -

? E l l j a h  J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , 2d e d .  ( C h i 
c a g o :  U n i v e r s i t y  o f  C h icago  P r e s s ,  1 9 5 2 ) ,  p .  5 0 .

^ E l i j a h  J o r d a n ,  M e t a p h y s i c s , e d .  by  Max H. P l s c h  
( E v a n s t o n :  P r l n c l p l a  P r e s s  o f  I l l i n o i s ,  1 9 5 6 ) ,  pp .  1 - 4 .  He 
saw t h e  o r i g i n  o f  t h i s  d e v e lo p m e n t  I n  t h e  H e l l e n i s t i c  p e r i o d ,  
b u t  t h o u g h t  t h e  Church  had  overcome I t .  S u p r a , p .  1 7 .

9jordan, Meta p h y s i c s , op . c l t . , p. 3-
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f e s s o r  J o r d a n  saw a  d i r e c t  d e v e l o p m e n t  f rom  C a r t e s i a n  d u a l 

ism  t o  t h e  i n d i v i d u a l i s t  t h e o r i e s  o f  t h e  17 t h  an d  l 8 t h  c e n 

t u r i e s ,  t h e  s k e p t i c i s m  o f  Hume and  t h e  d e v e l o p m e n t  o f  p o s i 

t i v i s m ,  and  t h e  r e a c t i o n  t h e r e f r o m  t o  a n  e s o t e r i c  m e t a p h y s 

i c s .  C o n c e rn in g  t h e  l a t t e r ,  he  was d o u b t f u l  t h a t  H e g e l  had  

b e e n  a b l e

t o  go beyond  K an t  i n  t h e  e f f o r t  t o  e x t r i c a t e  t h o u g h t  
f ro m  t h e  p r i v a c y  o f  i n d i v i d u a l  m e n t a l  p r o c e s s e s  a n d  t o  
make i t  a  f u n c t i o n  o f  a  t o t a l  w o r l d  i n  w h i c h  m e n t a l  p r o 
c e s s e s  a r e  a  mere d e t a i l .

S in c e  t h e  e r r o r  f u n d a m e n t a l  t o  t h i s  e n t i r e  d e v e l o p m e n t  was a

f a l l a c i o u s  c o n c e p t i o n  o f  m i n d - - a  c o n c e p t i o n  w h ic h ,  among

o t h e r  t h i n g s ,  v i r t u a l l y  i g n o r e d  th e  e n v i r o n m e n t a l  ( i n c l u d i n g

th e  c u l t u r a l  i n  t h e  a n t h r o p o l o g i c a l  s e n s e )  f a c t o r - - h e  w i s h e d

t o  s e e  p s y c h o l o g y  r e c t i f y  p h i l o s o p h y ' s  m i s t a k e .

B u t  o u r  c o n c e r n  i s  n o t  w i t h  a  f u l l  d e v e l o p m e n t  o f  

P r o f e s s o r  J o r d a n ' s  t h e o r y  o f  m in d —w h ic h  would  be a n  i n t e r 

e s t i n g  s t u d y  i n  i t s e l f ;  we n ee d  m e r e l y  t o  d e s c r i b e  t h e  t h e 

o r y  a s  i t  f u r n i s h e s  a  b a s i s  f o r  lavn

The C o ncep t  o f  Mind a s  O b j e c t i v e  

On t h e  b a s i s  o f  h i s  t h e o r y  o f  m ind ,  m os t  p h i l o s o p h e r s

would  r e g a r d  P r o f e s s o r  J o r d a n  a s  a  t h o r o u g h - g o i n g  n a t u r a l i s t .  

To i l l u s t r a t e  f ro m  th e  i n t r o d u c t i o n  t o  t h e  t e x t  he  w r o t e  f o r  

t h e  p s y c h o l o g y  c o u r s e  he t a u g h t  a t  B u t l e r  U n i v e r s i t y :

S i n c e  t h e  m a j o r i t y  o f  c o l l e g e  s t u d e n t s ,  who do  n o t  " m a jo r "

10 I b i d . , p. 1.
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i n  p r o f e s s i o n a l  s u b j e c t s ,  b u t  whose i n t e r e s t s ,  when t h e y  
h a v e  a n y ,  a r e  g o v e r n e d  by  i d e a s  o f  g e n e r a l  c u l t u r e ,  a r e  
n o t  p r e p a r e d  t o  d e a l  w i t h  t h e  h i g h l y  t e c h n i c a l  d e t a i l s  
o f  p h y s i o l o g y , i t  h a s  seemed t o  me a d v i s a b l e  t o  a b a n d o n  
t h e  r e g u l a r  t e x t  i n  " p s y c h o l o g y . "  I  h av e  b e l i e v e d  t h a t  
t h e r e  i s  s o m e t h i n g  r e a l  i n  a n d  a b o u t  t h e  l i f e  o f  t h e  
mind  t h a t  can  h a r d l y  be done  j u s t i c e  by  a  mere  n a r r a t i v e  
o f  t h e  l i f e - h i s t o r y  o f  n e u r o n s ; a n d ,  w h i l e  i t  may be 
j u s t i f i a b l e ,  on s c i e n t i f i c  g r o u n d s ,  p u r s u e  t h i s  m e t h -  
od t o  t h e  p o i n t  w h e re  d e n i a l  o f  t h e  e x i s t e n c e  o f  mind 
becom es  i n e v i t a b l e  ; y e t  i t  seems t o  me t h a t  t h e r e  a r e  
o b l i g a t i o n s  o f  s c i e n t i f i c  c a n d o r  i n v o l v e d  i n  r e c o g n i z i n g  
t h a t  t h e  n o n - e x i s t e n c e  o f  m in d ,  w h i l e  j u s t i f i a b l e  a s  a  
s c i e n t i f i c  h y p o t h e s i s ,  h a s  a s  y e t  no s t a t u s  a s  a  s c i e n 
t i f i c  ju d g m e n t .  I t  i s ,  o f  c o u r s e ,  t r u e  t h a t ,  a f t e r  r e 
s t r i c t i n g  t h e  f i e l d  t o  p h y s i o l o g i c a l  p h y s i c s ,  t h e  c o n 
c e p t  o f  mind i s  n o t  n e e d e d ,  b u t  i t  becomes a t  l e a s t  
q u i t e  c o n v e n i e n t  t h e  moment i t  i s  u n d e r t a k e n  t o  mak% 
p h y s i c a l  t h e o r y  c o n s i s t e n t  w i t h  t h e  f a c t s  o f  l i f e . ^ -

I n  s o  f a r  a s  t h i s  a p p r o a c h  c o n c e r n s  t h e  p r o b le m  o f  c o n s c i o u s 

n e s s ,  t h e  p s y c h o l o g i s t s  w ou ld  c a l l  i t  " r e d u c t i o n i s m , "  mean

i n g  t h e r e b y  a n  a t t e m p t  t o  e x p l a i n  c o n s c i o u s n e s s  i n  t e r m s  o f  

p h y s i o l o g y . ^2

J o r d a n ,  The L i f e  o f  M ind, o p . c i t . , p .  i i i .  I t a l 
i c s  a d d e d  t o  e m p h a s iz e  t h e  n a t u r a l i s m .  The mind" o f  w h ic h  
he  was d e f e n d i n g  t h e  e x i s t e n c e  i s  somewhat  d i f f e r e n t  f ro m  
t h e  u s u a l  f o r m u l a t i o n  o f  t h e  p s y c h o l o g i s t s ,  a s  w i l l  become 
a p p a r e n t .

12pue  t o  a  somewhat c o n f u s i n g  u s e  o f  t h e  t e r m  "mind" 
- - i n  t h e  t r a d i t i o n a l  s e n s e ,  u p o n  o c c a s i o n ,  a s  w e l l  a s  i n  t h e  
s p e c i a l  m ea n in g  w h ic h  he g i v e s  t o  i t — P r o f e s s o r  J o r d a n ' s  t h e 
o r y  o f  mind a p p e a r s  a t  f i r s t  t o  be  a  " h o l i s t i c "  o n e ,  a f t e r  
t h e  m anner  o f  K u r t  G o l d s t e i n ,  who " d e a l s  w i t h  t h e  o r g a n i s m  
a s  a  w h o le  an d  c o n s i d e r s  b o t h  p h y s i o l o g i c a l  and  p s y c h o l o g i 
c a l  f u n c t i o n s  a s  f u n c t i o n s  o f  t h e  same o r g a n i s m .  He d o e s  n o t  
p u t  c o n s c i o u s n e s s  u n d e r  t h e  c a t e g o r y  o f  p h y s i o l o g y  b u t  p r e 
s e n t s  i t  a s  one o f  t h e  f u n c t i o n s  o f  t h e  o r g a n i s m .  B e n ja m in  
B. Wolman, C o n tem p o ra ry  T h e o r i e s  a n d  S ys tem s  i n  P s y c h o lo g y  
(New Y ork :  H a r p e r  Sc B r o t h e r s ,  I 9 6 O’)”, p .  IgO.

I t  seems t h a t  P r o f e s s o r  J o r d a n  d o e s  p u t  c o n s c i o u s n e s s  
u n d e r  t h e  c a t e g o r y  o f  p h y s i o l o g y ;  t h u s ,  " i n  a  r a t h e r  c r u d e  
an d  m a t e r i a l i s t i c  fo rm  t h e  p r o o f  h a s  p r e t t y  w e l l  b e e n  e s t a b 
l i s h e d  t h a t  w h a t  we h a v e  c a l l e d  mind i s  c o n n e c t e d  t h r o u g h  
o r g a n i c  an d  e v o l u t i o n a l  r e l a t i o n s  w i t h  t h e  body .  . . . "  J o r -
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P r o f e s s o r  J o r d a n  d o e s  n o t  d eny  t h e  p h y s i o l o g i c a l  f a c t

o f  c o n s c i o u s n e s s ,  b u t  e m p h a s i z e s  t h a t  i t  i s  o n l y  one f a c t  i n

a  s y s t e m  of  f a c t .

[ c ] o n s c i o u s n e s s  i s  no more i s o l a b l e  t h a n  i s  t h i n g  [ i . e . , 
a  m a t e r i a l  p a r t  o f  t h e  body] , and  i s  j u s t  a s  r e l a t i v e  t o  
t h e  s y s t e m  o f  t h i n g s  a s  t h e  t h i n g  i s  r e l a t i v e  t o  t h e  o r 
d e r  o f  c o n s c i o u s n e s s .  Thus i s  t h e  r e a l i t y  o f  c o n s c i o u s 
n e s s  d e m o n s t r a t e d  i n  t h e  r e l a t i v i t y  o f  o r d e r s . ^3

B u t  t h e  " s y s t e m  o f  t h i n g s "  w h ic h  i s  i m p o r t a n t  h e r e  i s  n o t

m e r e l y  t h e  p h y s i o l o g i c a l  e l e m e n t s  o f  t h e  human i n d i v i d u a l ,

a s  i n c l u d i n g  t h e  p h y s i o - c h e m i c a l  r o o t s  o f  " m e n t a l "  b e h a v i o r ;

i t  a l s o  i n c l u d e s  t h e  f a c t - c o n t e n t  o f  t h e  n a t u r a l - c u l t u r a l

e n v i r o n m e n t ,  a n d ,  i n  f a c t ,  " ' s t a t e s  o f  m ind '  can  be known

o n l y  by  t h e i r  o u tw a rd  and  u n i v e r s a l i z e d  c o n n e c t i o n  w i t h

t h i n g s . " O r ,  a g a i n ,

d a n .  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . ,  p .  318 .
T h i s  r e d u c t i o n i s t  i n t e r p r e t a t i o n  i s  s u p p o r t e d  by  t h e  

f a c t  t h a t  he had  b e e n  a  s t u d e n t  o f  James R. A n g e l l  a t  t h e  
U n i v e r s i t y  o f  C h ic a g o .  A n g e l l  w r o t e ,  c o n c e r n i n g  h i s  a p p r o a c h  
t o  p s y c h o l o g y :  "We s h a l l  a d o p t  t h e  b i o l o g i c a l  p o i n t  o f  v iew .
. . . We s h a l l  r e g a r d  a l l  t h e  o p e r a t i o n s  o f  c o n s c i o u s n e s s — 
a l l  o u r  s e n s a t i o n s ,  a l l  o u r  e m o t i o n s ,  and  a l l  o u r  a c t s  o f  
w i l l - - a s  so  many e x p r e s s i o n s  o f  o r g a n i c  a d a p t a t i o n s  t o  o u r  
e n v i r o n m e n t ,  a n  e n v i r o n m e n t  w h ic h  we m us t  remember i s  s o c i a l  
a s  w e l l  a s  p h y s i c a l .  . . ." James R. A n g e l l ,  P s y c h o l o g y : An 
I n t r o d u c t o r y  S tu d y  o f  t h e  S t r u c t u r e  and  F u n c t i o n  o f  Human 
C o n s c i o u s n e s s  (New York :  H e n ry  H o l t  & C o . , 1 9 0 4 ) ,  p .  7»

P r o f e s s o r  J o r d a n  c o n c l u d e s  " t h a t  t h e  mind t h a t  can  
be r e c o g n i z e d  a s  f a c t  h a s  no s u b s t a n c e  e x c e p t  w h a t  i t  h a s  
f ro m  i t s  s t a t u s  i n  t h e  l o g i c a l  s y s t e m  i n  t e r m s  o f  w h ic h  t h e  
r e l a t i o n s  b e tw e e n  mind a n d  body  a r e  a l o n e  s t a t a b T e T " J o r d a n ,  
T h e o ry  o f  L e g i s l a t i o n ,  o p . c i t . , p . 3%W. I t a l i c s a d d e d . The 
f u l l  i m p l i c a t i o n s  o f  t h i s  w i l l  become a p p a r e n t ;  h e r e  we p o i n t  
o u t  m e r e l y  t h a t  " l o g i c a l  sy s te m "  i s  a  c u l t u r a l  phenomenon,  and  
a s  s u c h  i s - - o r  w a s - - e x t e r n a l  t o  t h e  i n d i v i d u a l  h i m s e l f ;  t h a t  
i s ,  l o g i c  i s  a n  o b j e c t i v e  c u l t u r a l  f a c t .

Jordan, Theory o f  L e g i s la t i o n , op. c i t . , p. 299-

l^Jordan , Forms o f  I n d i v i d u a l i t y , op . c i t . , p.  1 3 6 .
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a l l  we know a b o u t  o u r  m in d s ,  a n d  t h e i r  modes o f  p r o c e d 
u r e  i n  p e r c e p t i o n  o r  e l s e w h e r e ,  we h a v e  l e a r n e d  f ro m  ob 
j e c t s  t h a t  a r e  known and  known t o  be r e a l  b e f o r e  we d i s 
c o v e r  o u r  m inds  o r  t h e i r  m e t h o d s . ^5

Thus ,  t h e  " s y s t e m  o f  t h i n g s "  i n  w h ic h  mind becomes m e a n i n g 

f u l  i s  t h e  s y s t e m  o f  o b j e c t i v e  f a c t  w h ic h  i n c l u d e s  t h e  s e l f  

a s  p e r c e i v e r ,  e t c . , and  t h e  o b j e c t s  p e r c e i v e d ,  e t c .

The mind t h e n  i s  o b j e c t i v e  i n  i t s  m e a n i n g f u l  s t a g e s ,  
u n d e r s t a n d i n g  by  t h a t  t h a t  when i t  h a s  t h ro w n  o f f  i t s  
p a r t i c u l a r i t y  t h r o u g h  g r o w t h  i n t o  o v e r t  fo rm  i t  i d e n t i 
f i e s  w i t h  t h e  o b j e c t s  w h ic h  w e re  o t h e r  t o  i t s e l f  when 
r e p r e s e n t i n g  t h e  s t a g e  o f  i n n e r  c o n s c i o u s n e s s .

C o n s c i o u s n e s s  becomes m e a n i n g f u l ,  t h e n ,  n o t  i n  t h e  a t t e m p t

t o  u n d e r s t a n d  i t s  " i n n e r  n a t u r e "  o r  i t s  p h y s i o l o g i c a l  b a s e s ,

b u t  i n  r e l a t i o n  t o  t h e  c o n t e n t  t h a t  i t  i s  c o n s c i o u s  o f .

The r e l a t i o n  o f  t h e  t o t a l i t y  o f  t h e s e  o b j e c t s ,  i n 

c l u d i n g  t h e  i n d i v i d u a l ,  i s  a  s y s t e m  o f  o r d e r ;  "m ind  i s  t h e  

o r d e r  o f  a  s t a t e  o f  f a c t .  . . . " 1 7  Mind i s  t h e n  "made up" 

o f  t h e  t o t a l i t y  o f  t h e s e  o b j e c t s - - t h e  i n d i v i d u a l  h i m s e l f ,  

h i s  p h y s i c a l  e n v i r o n m e n t ,  and  t h e  c o r p o r a t e  and  c u l t u r a l  i n 

s t i t u t i o n s  i n  and  t h r o u g h  w h ic h  he l i v e s ,  t h i n k s ,  a n d  a c t s - -  

a s  o r d e r e d . Thus i t  i s  t h a t

t h e  human mind i s  t h e n  t h e  u n i t y  o f  o r d e r  i n  t h e  i n s t i 
t u t i o n s  o f  l i f e .  And t h e  d e g r e e  an d  w o r t h  o f  t h a t  i n n e r  
o r d e r  o f  mind w i l l  d ep en d  upo n  t h e  t y p e  and  q u a l i t y  o f

1 5 j o r d a n ,  M e t a p h y s i c s ,  o p . c i t . , p .  120.  And t h u s  
would  P r o f e s s o r  J o r d a n  d i s p o s e  o f  B i s h o p  B e r k e l e y  a n d  s u b 
j e c t i v e  i d e a l i s m .

1^Jordan, Forms o f  I n d i v i d u a l i t y , op . c i t . , p.  169.

^7I b i d . , p. 1 7 8 .
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o r d e r  t h a t  can  he  s e t  up i n  t h e  complex  o f  t h o s e  i n s t i 
t u t i o n s .  1°

F o r m u l a t e d  i n  t h i s  m a n n e r ,  mind i s  o b j e c t i v e  t o  t h e  i n d i v i d 

u a l  i n  t h e  same viay  an d  t o  t h e  same e x t e n t  t h a t  i t s  c o n t e n t  

i s  e x t e r n a l  t o  t h e  i n d i v i d u a l  an d  t h e  o r d e r  o f  t h i s  c o n t e n t  

t h a t  o f  t h e  w h o le .

To t h e  a d v o c a t e s  o f  t h e  " o p e n  s o c i e t y "  ^5 s u c h  a  f o r 

m u l a t i o n  w ou ld  seem one o f  s t a r k  m onotony ;  i t  i s  g i v e n  r e l i e f  

a n d  a  dynamism t h r o u g h  t h e  c o n c e p t  o f  e v o l u t i o n ,  w h ic h  o p e r 

a t e s  i n  tvfo d i s t i n g u i s h a b l e  ways t o  p r o v i d e  t h i s  r e l i e f .

F i r s t  o f  a l l ,  t h e  o r d e r  t h a t  p r e v a i l s  m u s t  be a n  o r 

d e r  t h a t  i n c o r p o r a t e s  g r o w t h .  O r d e r ,  t h a t  i s ,  m u s t  be d e 

f i n e d  i n  t e m p o r a l  a s  w e l l  a s  s p a t i a l  t e r m s . 20  w i l l  i s  a

^ ^ I b i d . , p .  l 8 0 .  T h i s ,  i t  w ou ld  seem ,  i s  a n  a c c u r 
a t e  i n t e r p r e t a t i o n  o f  t h e  P l a t o n i c  t h e o r y  o f  t h e  r e l a t i o n  o f  
man t o  s o c i e t y ;  t h a t  i s ,  i f  t h e  s t a t e  i s  t h e  i n d i v i d u a l  w r i t  
l a r g e ,  i t  i s  b e c a u s e  t h e  i n d i v i d u a l  r e f l e c t s  t h e  o r d e r  o f  
t h e  s t a t e ,  and  n o t ,  a s  Hobbes an d  Locke a s s u m e d ,  b e c a u s e  t h e  
s t a t e  r e f l e c t s  t h e  o r d e r  o f  t h e  i n d i v i d u a l ’ s " n a t u r e . "

e . g . ,  I ( a r l  R. P o p p e r ,  The Open S o c i e t y  a n d  I t s  
Enem ies  ( P r i n c e t o n :  P r i n c e t o n  U n i v e r s i t y  P r e s s ,  1 9 5 0 ) .

2 0 i n  h i s  l a s t  w o rk ,  i n c o m p l e t e  a t  t h e  t im e  o f  h i s  
d e a t h .  P r o f e s s o r  J o r d a n  was a t t e m p t i n g  t o  move bey o n d  t h e  
s p a c e - t i m e  ( r e l a t i o n )  c a t e g o r y  t o  a n  a n a l o g i c a l  s y n t h e s i s "  
o f  r e l a t i o n - q u a l i t y ,  i n  w h ic h  q u a l i t y  i s  r e p r e s e n t e d  b y  t h e  
q u a l i t a t i v e  e q u i v a l e n t  o f  t h e  q u a n t i t a t i v e  " s p a c e - t i m e "  c a t e 
g o r y - -  c o l o r - t o n e .  O r d e r ,  t h e n ,  a s  a  c a t e g o r y  w ould  i n c l u d e  
n o t  o n l y  s p a c e - t i m e  b u t  a l s o  c o l o r - t o n e  ( q u a l i t y ) ,  a n d  would  
h av e  b e e n  s o  d e f i n e d .  F o r  o u r  p u r p o s e s  we h av e  b e e n  c o n t e n t  
t o  l e a v e  q u a l i t y  a  m a t t e r  f o r  r e f l e c t i v e  j u d g m e n t ,  an d  do 
n o t ,  t h e r e f o r e ,  a t t e m p t  a n  e x p l a n a t i o n  o f  q u a l i t y  a s  a  l o g i 
c a l  c a t e g o r y .  Of. J o r d a n ,  M e t a p h y s i c s , o p . c i t . , p a s s i m .
The m ain  a r g u m e n t s  o f  t h i s  l a t t e r  w ork  hav e  b e e n  i g n o r e d  i n  
t h e  p r e s e n t  s t u d y .
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s y s t e m  o f  f a c t  o r g a n i z e d  w i t h  r e s p e c t  t o  a  p u r p o s e , s o  t h e  

o r d e r  o f  t h e  s y s t e m  i s  t o w a rd  a n  e n d .  Mind, t h e r e f o r e ,  i s  

t h e  d y n am ic  o r d e r  o f  f a c t  t o w a rd  e n d s .

D u r in g  t h e  c o u r s e  o f  e v o l u t i o n ,  s e c o n d l y ,  l i f e  em

b o d i e d  i t s e l f  i n  t h e  f o rm ,  "m an ."  T h i s  i s  t h e  p o i n t  where  

t h e  b i o l o g i s t s  end  t h e  e v o l u t i o n a r y  p r o c e s s ,  b u t  f o r  P r o f e s 

s o r  J o r d a n ,  a s  a  s o c i a l  p h i l o s o p h e r ,  i t  i s  o n l y  t h e  b e g i n n i n g .  

The " s p e c u l a t i v e  a n d  r e f l e c t i v e  c o n s c i o u s n e s s  [ w h ic h ]  i s  t h e  

d i s t i n g u i s h i n g  c h a r a c t e r i s t i c  o f  t h e  . . . human b e i n g " e n 

a b l e s  man t o  be  a  c u l t u r e - b u i l d i n g  a n i m a l  o f  a  d i f f e r e n t  d e 

g r e e  t h a n  t h e  l o w e r  o r g a n i s m s . ^3  T h rough  t h e  u s e  o f  t h i s  

c o n s c i o u s n e s s  man i s  a b l e  t o  d e v e l o p  s u c h  c u l t u r a l  i n s t i t u 

t i o n s  a s  l a n g u a g e ,  a r t ,  t e c h n o l o g y ,  e t c . , t o  t h e  p o i n t  w h e re ,  

a s  C a s s i r e r  s a i d ,  man l i v e s  " i n  a  new d i m e n s i o n  o f  r e a l i t y . " ^ 4  

These  c u l t u r a l  i n s t i t u t i o n s  become i n c o r p o r a t e d  w i t h  t h e  h u 

man c o n s c i o u s n e s s ,  w h ic h  i s  t h e n  a b l e  t o  u s e  them i n  t h e  o r 

d e r i n g  o f  l i f e . 25

2 1 S u p r a , p p .  4 7 - 5 8 .

2 2 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n ,  o p . c i t . , p .  2 5 0 .

2 3 as we h a v e  s e e n .  P r o f e s s o r  J o r d a n  r e f u s e d  t o  draw 
a  d i v i d i n g  l i n e  b e tw e e n  n a t u r e  a n d  c u l t u r e ,  p r e f e r r i n g  t o  
v iew  i t  a s  a  c o n t in u u m  ( n a t u r e - c u l t u r e ) .  S u p r a , pp .  6 6 - 7 4 .

24-Erns t  C a s s i r e r ,  An E s s a y  on Man (G arden  C i t y :  
D o u b le d a y  & C o . ,  1 9 5 4 ) ,  p . " ? 3 .

2 5 " [T ]h e  mind t h r o u g h  i t s  a c t i v i t y  c o n s t i t u t e s  i t 
s e l f ,  makes  i t s e l f  u p ,  w i t h  r e f e r e n c e  t o  t h e  f i n a l  s t a g e  o f  
i t s  c o m p l e t i o n  i n  o v e r t  f a c t ,  t h e  o r d i n a r y  name f o r  w h ic h  i s  
o b j e c t .  Then mind o r  t h o u g h t  c o n t a i n s  w i t h i n  i t s e l f  i t s  o b -
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P a r a l l e l i n g  h i s  v iew o f  n a t u r e - c u l t u r e  a s  a  c o n t i n 

uum, P r o f e s s o r  J o r d a n  t h o u g h t  t h a t  t h e  human o r g a n i s m  was 

n o t  t h e  m o s t  c o m p r e h e n s iv e  an d  m o s t  com plex  fo rm  i n t o  w h ich  

l i f e  had  e v o l v e d .  L i f e  becomes  i n c o r p o r a t e  i n  s u c h  f o rm s  a s  

t h e  f a m i l y ,  t h e  c i t y ,  t h e  c o r p o r a t i o n ,  and  t h e  s t a t e .  These  

f o rm s  o f  i n d i v i d u a l i t y  a l s o  a r e  c h a r a c t e r i z e d  by mind .

Then a  g r o u p  o f  r e l a t i o n s  o r d e r e d  e c c e n t r i c a l l y  i n  r e 
s p e c t  o f  o b j e c t i v e  c o n t e n t  and  w i t h  r e f e r e n c e  t o  a n  end 
r e c o g n i z e d  a s  p r i n c i p l e  w i t h i n  c o n t e n t  a s  o r d e r e d ,  i s  a  
m in d ,  a n d  t h e r e  a r e  a s  many v a r i e t i e s  o f  mind o r  fo rm s  
o f  i n d i v i d u a l i t y  a s  t h e r e  a r e  q u a l i t a t i v e l y  s p e c i f i a b l e  
k i n d s  o f  s u c h  g r o u p s .  I t  i s  t h i s  o r d e r  o f  c o n t e n t  w h ich  
e m b o d ie s  t h e  mind o r  c l o t h e s  i t  w i t ^  c o r p o r e i t y .  I t  may 
t h e n  be c a l l e d  t h e  c o r p o r a t e  m in d .^ o

T h e re  i s ,  i n  o t h e r  w o r d s ,  a n  o r d e r  o f  f a c t  p e c u l i a r  i n  some 

r e s p e c t s  t o  e v e r y  i n d i v i d u a l i t y  w i t h i n  t h e  w h o l e ,  and  t h i s  

o r d e r  i s  t h e  mind o f  t h e  i n d i v i d u a l i t y .  I n  s o  f a r  a s  t h i s  

i n v o l v e s  t h e  q u e s t i o n  o f  " g r o u p  mind" v s .  " i n d i v i d u a l  mind" 

w h ic h  h a s  b e e n  p o s e d  a s  a  p r o b le m  f o r  s o c i a l  t h o u g h t  ( a s ,  

e . g . ,  i n  " p u b l i c  o p i n i o n " ) ,  " t h e  a r g u m e n t  . . . l o s e s  i t s  

c o n c l u s i v e n e s s  when i t  i s  r e c o g n i z e d  t h a t  t h e  i n d i v i d u a l  

d o e s  n o t  h i m s e l f  p o s s e s s  a  mind o f  t h e  ty p e  a s su m e d ." ^ 7  The 

i n d i v i d u a l ,  qua  i n d i v i d u a l ,  p o s s e s s e s  o n l y  c o n s c i o u s n e s s ;  

i t s  c o n t e n t  i s  t h e  o r d e r  o f  o b j e c t i v e  f a c t ,  an d  a l l  i n s t a n 

c e s  o f  c o r p o r e i t y  a r e  c h a r a c t e r i z e d  by  a n  o r d e r  o f  f a c t .

j e c t  a t  e v e r y  s t a g e  o f  i t s  o r g a n i z a t i o n ,  a n d  t h e  s t a g e s  a r e  
d i s t i n g u i s h a b l e  a s  t h e  v a r i o u s  d e g r e e s  o f  i n t e g r i t y  o r  w h o l e 
n e s s  o r  o r g a n i z a t i o n  w h ic h  t h e  o b j e c t  m a n i f e s t s  a t  d i f f e r e n t  
v i e w s ." J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  154.

2 6 i b i d . ,  p .  2 34 .

2 ? Jordan, Theory o f  L e g i s l a t i o n , op . c i t . , p.  319-
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The p e c u l i a r  pow ers  o f  man t h r o u g h  w h ic h  he o r d e r s  

r e a l i t y  do n o t  o p e r a t e  a u t o m a t i c a l l y .  G r o w th -u r g e  i s  a u t o 

m a t i c ;  t h e  w i l l  i s  t h e r e .  W h e the r  t h e  g r o w t h - u r g e ,  o r  w i l l ,  

w i l l  r e s u l t  i n  a  h i g h  d e g r e e  o f  o r d e r  d e p e n d s  upon  t h e  d e 

g r e e  t o  w h ich  i t  r e c e i v e s  t h e  g u i d a n c e  o f  human i n t e l l i g e n c e .  

The same pow ers  w h ic h ,  p o t e n t i a l l y ,  c a n  o r d e r  l i f e  can  c o n 

t r i b u t e  t o  i t s  d i s o r d e r :  o r d e r  can  be c r e a t e d  o n l y  t h r o u g h  

t h e  o r d e r i n g  o f  f a c t  to w a rd  e n d s ,  w h ic h  a r e  a l w a y s  e x t e r n a l  

t o  t h e  i n d i v i d u a l i t y . 28 S in c e  en d s  a r e  e x t e r n a l  t o  t h e  s y s 

tem o f  f a c t  te rm e d  w i l l ,  t h e i r  f o r m u l a t i o n  o r  o b j e c t i f i c a 

t i o n  r e q u i r e s  a n  i n t e l l i g e n c e  t h a t  i s  n o t  l i m i t e d  by t h a t  

s y s t e m  o f  f a c t - - o n e  t h a t  i s  f r e e . 2 9  One c o u ld  h y p o t h e s i z e  

f o r  P r o f e s s o r  J o r d a n  t h a t  t h e  d e g r e e  and  q u a l i t y  o f  t h e  o r 

d e r  o f  l i f e  w i l l  v a r y  w i t h  t h e  a c c e s s  t o  f r e e  i n t e l l i g e n c e  

i n  t h e  f o r m u l a t i o n  o f  e n d s ,  t h e  t o t a l i t y  o f  w h i c h ,  p l u s  t h e  

a r r a n g e m e n t  o f  t h e  i n s t r u m e n t s  t o  t h e i r  r e a l i z a t i o n ,  i s  t h e  

o r d e r  w h ich  he c a l l s  "m in d ."

The d e g r e e  o f  o r d e r  a c h i e v e d  i n  t h e  " i n n e r "  mind o f  

t h e  i n d i v i d u a l  w i l l  d e p e n d ,  i n  a n y  c a s e ,  upon  t h e  d e g r e e  o f

28S u p r a , p p .  3 6 - 4 2 .

^ 9 " F r e e  i n t e l l i g e n c e "  m eans ,  o f  c o u r s e ,  i n t e l l i g e n c e  
t h a t  i s  n o t  l i m i t e d  by i r r a t i o n a l  f o r c e s  s u c h  a s  i n t e r e s t ,  
p a s s i o n ,  e t c . He t h o u g h t  t h a t  Hobbes  had  shown,  i n  h i s  f o r 
m u l a t i o n  o f  t h e  " s t a t e  o f  n a t u r e , "  t h e  l o g i c a l  fo rm  o f  t h e  
i n t e r e s t  s t a t e .  To t h e  e x t e n t  t h a t  m e n ' s  m inds  a r e  "made up" 
o f  t h e i r  own s u b j e c t i v e  i n t e r e s t s ,  e t c . , t h e i r  i n t e l l i g e n c e  
i s  n o t  f r e e .  Tîie same, o f  c o u r s e ,  a p p l i e s  t o  t h e  i n t e l l i g e n c e  
o f  humans o r g a n i z e d  w i t h i n  c o r p o r a t e  i n s t i t u t i o n s .
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o r d e r  p r e v a i l i n g  among t h e  o b j e c t s  w h ich  make up t h e  c o n t e n t  

o f  t h a t  m ind .  An o r d e r e d  "mind" i n  a  d i s o r d e r e d  s o c i e t y  i s

a n  i m p o s s i b i l i t y . 30

Law a s  C o r p o r a t e  Mind

P r o f e s s o r  J o r d a n  m a i n t a i n s  t h a t  t h e  o r d e r  o f  t h e

i n d i v i d u a l i t y  c a l l e d  " s t a t e "  i s  n o t  d i f f e r e n t  i n  p r i n c i p l e

f rom  t h a t  o f  a n y  o t h e r  fo rm  o f  i n d i v i d u a l i t y .  I t s  o r d e r  i s

a  m ind ,  w h ich  i s  t o  s a y  t h a t  i t  i s

j u s t  t h e  s y n t h e t i c  p u r p o s i v e n e s s  o f  i n s t i t u t i o n a l i z e d  
l i f e ,  a n  o r g a n i s m  i n  o v e r t  f o rm .  Mind i s  t h e  c o n s t i t u 
t i o n a l  law o f  r e a l i t y  em bodied  i n  t h e  v a r i o u s  fo rm s  o f  
p u r p o s e s  a s  p u r p o s e  becomes o r g a n i z e d ,  i . e . ,  a s su m e s  o r -  
g a n s j  an d  t h u s  becomes  e f f e c t i v e .  As la w ,  i t  i s  t h e  
s y n t h e s i s  o f  j u s t  t h e s e  p u r p o s e s  i n  s t a b l e  an d  p e r m a n e n t  
o b j e c t i v e  f o r m s .  The s t u d y  o f  t h e s e  c h a r a c t e r i s t i c  fo rm s  
i n  t h e i r  u n i v e r s a l  a s p e c t s  o f  w i l l  t h e n  g i v e s  u s  t h e  g e n 
i u s  o f  t h e  law o f  l i f e  a s  mind.  Tliese fo rm s  a s  known i n  
e x p e r i e n c e  a r e  t h e  m a t e r i a l i z e d  fo rm  o f  p u r p o s e  a s  o b j e c 
t i f i e d  i n  t h e  common-ends o f  p o l i t i c o - m o r a l  l i f e — c o r p o r 
a t e  a s s o c i a t i o n s . 31

The law o f  t h e  w ho le  i s  t h e n  t h e  o r d e r  o f  t h e  p a r t s  w h ic h  

c o m p r i s e  t h e  w h o l e - - t h e  mind o f  t h e  c o r p o r a t e  body .  G iv in g  

t h e  name " s t a t e "  t o  t h e  l a r g e s t  c o m p o s i t e  o f  i n s t i t u t i o n s  

s h o u l d  n o t  be d i s t u r b i n g ;  some symbol m us t  be u s e d  t o  d e s i g 

n a t e  a n y  " w h o l e ." L i k e w i s e ,  g i v i n g  t h e  name " law "  t o  t h e  

o r d e r  o f  t h e  s t a t e  i s  m e r e l y  t h e  d e s i g n a t i o n  o f  t h e  m os t  

c o m p r e h e n s iv e  k i n d  o f  o r d e r .

3 '^C f . ,  among o t h e r s ,  E r i c h  Fromm, The Sane S o c i e t y  
(New Y ork ;  R i n e h a r t  & Co . ,  1955)^ and  K aren  H o r n e y , " N e u r o s i s  
and  Human Growth (New York:  W. VI, N o r t o n ,  1 9 5 0 ) .

31 Jordan, Forms of I n d i v i d u a l i t y , op . c i t . , p.  226 .
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Law i s ,  t h e n ,  s i m p l y  t h e  s y n t h e s i s  o f  p u r p o s e s  o f  

l i f e  a s  t h e s e  p u r p o s e s  a r e  em bod ied  i n  e f f e c t i v e ,  o b j e c t i v e  

f a c t .  T h i s ,  i t  w i l l  be  r e c a l l e d , 32 i s  t h e  e s s e n c e  o f  t h e  

c o n c e p t  o f  c o r p o r e i t y ,  w h ic h  h y p o t h e s i z e s  l i f e - f a c t s  " a ^  o r 

d e r e d , g i v i n g  them t h e r e b y  a  s t a t u s  f o r  . . . l a w . " 33 Law 

a s  c o r p o r a t e  mind i s  t h e  e l e m e n t  o f  o r d e r  i n  c o r p o r e i t y . " 3 4

As o p p o se d  t o  t h e o r i e s  w h ich  d e f i n e  l aw  i n  t e r m s  o f  

i t s  s o u r c e s  o r  t h e  n a t u r e  o f  i t s  s a n c t i o n s .  P r o f e s s o r  J o r d a n  

- - t h u s  f o l l o w i n g  P l a t o  and  A r i s t o t l e - - d e f i n e s  i t  i n  t e r m s  o f  

i t s  f u n c t i o n .  To d e f i n e  law i n  t e r m s  o f  i t s  s o u r c e s  o r  s a n c 

t i o n s  makes t h e  e r r o r  o f  d e f i n i n g  r e a l i t y  i n  t e r m s  o f  i t s  

f o r m a l  v a r i a b l e s  r a t h e r  t h a n  i t s  f u n c t i o n a l  u n i t i e s .  Thus 

he m a i n t a i n s  t h a t  " t h e  q u e s t i o n  a s  t o  t h e  o r i g i n  o f  law i s  

one a s  t o  i t s  f u n c t i o n a l  n a t u r e . "3 5

So d e f i n e d ,  t h e  e r r o n e o u s  A u s t i n i a n  d i s t i n c t i o n  b e 

tw ee n  g o v e r n m e n t ,  o r  s o v e r e i g n t y ,  a s  t h e  s o u r c e  o f  l a w ,  and  

s o c i e t y  a n d  i t s  members  a s  t h e  s u b j e c t s  o f  l a w ,  d i s s i p a t e s  

i n t o  t h e  p s e u d o - p r o b l e m  i t  i s .  Viewed i n  t h i s  m a n n e r ,  law

c a r r i e s  no p e c u l i a r  r e f e r e n c e  t o  e s t a b l i s h e d  g o v e r n m e n t  
b u t  becomes  r a t h e r  a n  e l e m e n t a r y  c a t e g o r y  o f  o r d e r  f rom  
t h e  p o i n t  o f  v iew  o f  w h ic h  . . .  a  t o t a l  a n d  co m p reh en -

3 2 S u p r a , p p .  8 4 - 9 1 .

3 3 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  5 0 .

34^  l a t e r  d i s c u s s i o n  w i l l  g i v e  t h e  f a c t u a l  b a s i s  o f  
law i n  t h e  f a c t - a r r a n g e m e n t  c a l l e d  w i l l .  I n f r a , pp .  1 3 7 -4 6 .

3 5 j o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  143.
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s i v e  s u r v e y  o f  a l l  t h e  f a c t s  o f  l i f e  . . . may be a t 
t a i n e d .  3 °

Not a l l  o f  t h e  " o r d e r "  i n  l i f e  r e s u l t s  f ro m  t h e  e n a c t m e n t s

o r  p r o m u l g a t i o n s  o f  t h e  o f f i c i a l  a g e n t s  o f  t h e  c o r p o r a t e

w h o l e — t h e  s t a t e .

The i d e a  t h a t  law i s  c r e a t e d  by  t h e  f i a t  o f  a u t h o r i t y  o r  
i s  t h e  command o f  a n  a g e n t  h a v i n g  power  v e s t e d  b y  c o n 
t r a c t ,  d i v i n e  r i g h t ,  w o n t ,  c u s to m ,  e t c . ,  p u t s  t h e  c a r t  
b e f o r e  t h e  h o r s e .  The f a c t  i s  t h a t  a u t h o r i t y  o r  w h a t 
e v e r  commands r e s p e c t ,  a s  w e l l  a s  t h e  a g e n t  t h r o u g h  
w h ic h  law i s  e x p r e s s e d ,  cu s to m ,  c o n t r a c t ,  e a c h  o f  t h e s e  
i s  i t s e l f  a  c h a r a c t e r  d e r i v e d  f rom  l a w ,  o r  d i s c o v e r a b l e  
a s  a  c h a r a c t e r  i n  t h e  n a t u r e  o f  l a w . 37

D e f i n e d  a s  t h e  o r d e r  o r  mind o f  t h e  c o r p o r a t e  body ,  

t h e  lavf " r e p r e s e n t s  t h a t  ’ i m p l i c i t '  l o g i c  w h ich  i s  t h e  c o re  

o f  human h i s t o r y  and  w h ic h  g i v e s  i t  i t s  p o i n t  o f  v a l u e  t o  

human c i v i l i z a t i o n . " 33 To t h e  c h a r g e  t h a t  t h e  l o g i c  may be 

f a u l t y ,  t h e  o n l y  p o s s i b l e  a n s w e r  i s  t h a t  i t  m us t  s u f f i c e  u n 

t i l  a  b e t t e r  one i s  e v o l v e d .  Any o t h e r  a n s w e r  r e n d e r s  human 

h i s t o r y  m e a n i n g l e s s  a n d  r e d u c e s  l i f e  a s  a  w h o le  t o  i r r a t i o n 

a l i s m  and  a n a r c h y .

T h i s  was h i s  f u n d a m e n t a l  o b j e c t i o n  t o  t h e  law of  t h e  

i n d i v i d u a l i s t  t h e o r y :  i t s  l o g i c - - o r  more s p e c i f i c a l l y  t h e  

c a t e g o r i e s  o f  t h a t  l o g i c - - l e f t  a s  a  b a s i s  f o r  o r d e r  i n  human

3 3 i b i d . ,  p .  1 0 7 . T h i s  q u o t a t i o n  a c t u a l l y  r e f e r r e d  t o  
l e g i s l a t i o n  a s  t h e  l aw -m a k in g  p r o c e s s ,  b u t ,  a s  e d i t e d ,  i t  a p 
p l i e s  e q u a l l y  t o  law  p e r  s e .

3 7 I b i d . , p .  1 4 3 .

3 8 J o r d a n ,  Forms o f  I n d i v i d u a l i t y ,  o p . c i t . , p .  I 2 5 .
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a f f a i r s  o n l y  t h e  a g r e e m e n t  o f  i s o l a t e d  " m i n d s , "  o r  f o r c e .

Ti l ls  f o l l o w e d  f ro m  t h e i r  i n i t i a l  a s s u m p t i o n  o f  t h e  n a t u r a l  

p e r s o n  a s  m e t a p h y s i c a l l y  u l t i m a t e ,  a n d  a s  m o t i v a t e d  by  i n 

t e r e s t s  w h ic h  a r e  " r a t i o n a l . "  Law was t o  " r e g u l a t e "  t h e  

c o n f l i c t s  w h ic h  r e s u l t e d .

S u b j e c t i v e  i n t e r e s t  t h u s  r e d u c e s  i t s e l f  t o  a b s u r d i t y  
when i t  p o s e s  a s  a l e g a l  o r  p r a c t i c a l  c o n c e p t .  I n t e r 
e s t s  a r e  t h u s  f i t t e d  i n t o  e a c h  o t h e r  by  m u t u a l  r e d u c 
t i o n ,  h en ce  t h e  p r o c e s s  o f  l i f e  t h u s  m e d i a t e d  i m p l i e s  
n e g a t i o n  and  l o s s  a s  e l e m e n t a r y  c o n d i t i o n s ,  and  t h i s  
i m p l i e s  t h a t  i n  no c a s e  c a n  harmony be e f f e c t e d  e x c e p t  
by t h e  p o l i t i c a l  a g e n t s  m u t u a l l y  " g i v i n g  up" s o m e t h i n g .  
Bu t  t h i s  means d i s s a t i s f a c t i o n  s u b j e c t i v e l y ,  w h i c h ,  o f  
c o u r s e ,  means c o l l a p s e  f o r  t h e  t h e o r y ,  s i n c e  s a t i s f a c 
t i o n  i s  t h e  end  o f  t h e  i n t e r e s t  t h e o r y ,  an d  harm ony  i s  
m e r e l y  d i s c o r d  s u p p r e s s e d  by  power o r  f o r c e . 39

The r e s u l t  i s  a n  a n a r c h i c a l  s i t u a t i o n  i n  w h ich  s u p e r i o r  f o r c e  

i s  u s e d  by t h e  p a r t s  a t  t h e  e x p e n s e  o f  t h e  c o r p o r a t e  w h o le .  

Thus d o es  f o r c e  come t o  be a c c e p t e d  a s  an  i n t e g r a l  p a r t  o f  

t h e  l a w ,  w h e r e a s  i n  a c t u a l i t y  t h e  u s e  o f  f o r c e  i s  a  demon

s t r a t i o n  o f  t h e  a b s e n c e  o f  l aw .  L o g i c a l l y  and  p r a c t i c a l l y ,  

t h e  a s s u m p t i o n  " t h a t  e v e r y  man may do  w h a t  he w i l l  w i t h  h i s  

own, s u b j e c t  o n l y  t o  t h e  l i k e  r i g h t  o f  a n o t h e r ,  i s  c o n t r a 

d i c t o r y  an d  c a n n o t  be made la w ,  b u t  i t s e l f  n e c e s s i t a t e s  u t 

t e r  l a w l e s s n e s s . " ^ 0

C o r p o r a t e  i n s t i t u t i o n s  grew up w i t h i n  t h e  f ram e w o rk  

of  t h i s  n a i v e  f o r m u l a t i o n  o f  t h e  n a t u r e  o f  l aw .  W i t h o u t  d i 

r e c t i o n  to w ard  p u b l i c  e n d s - - p r e c l u d e d  by  t h e  t h e o r y — t h e s e

3 9 Jordan, Iheory of L e g i s la t i o n ,  op. c i t . , p.  126.

^Ojordan, Forms o f  I n d i v i d u a l i t y , op . c i t . , p.  387n.
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p u b l i c  i n s t i t u t i o n s  h ave  come t o  w a s t e  t h e i r  o r i g i n a l l y  c r e 

a t i v e  e n e r g y  on t h e i r  own " p r i v a t e "  i n t e r e s t s ,  l e a d i n g  t o  a 

s t r u g g l e  f o r  t h e  c o n t r o l  o f  l i f e  by  " p r i v a t e "  a g e n c i e s  w h e r e 

i n  c o n t r o l  becomes t h e  p r i z e  o f  t h e  s t r u g g l e .  I n  o u r  d ay ,  

v i c t o r y  h a s  b e e n  w i t h  b u s i n e s s .

Under  d o m i n a t i o n  by  b u s i n e s s  and  b u s i n e s s  p r a c t i c e s ,

t h e  l a w .  P r o f e s s o r  J o r d a n  f e l t ,  had  " f a i l e d  t o  e s t a b l i s h  and

m a i n t a i n  t h e  t y p e  o f  o b j e c t i v e  o r  p u b l i c  o r d e r  m os t  f a v o r a b l e

t o  a  d e v e l o p i n g  l i f e  i n  a w o r l d  o f  c o n t i n u o u s  c h a n g e . " T h u s

t h e  a c t u a l  l e g a l  s y s te m  becomes a  h i n d r a n c e  t o  l i f e  r a t h e r

t h a n  t h e  o r d e r  w h ich  i s  t h e  c o n d i t i o n  o f  i t s  f u l f i l l m e n t .

[L]aw i n  a n y  p o s i t i v e  s e n s e  i n  i n c o n c e i v a b l e  e x c e p t  a s  
t h e  c o n s t r u c t i v e  and  s y n t h e t i c  i n f l u e n c e  w h ic h  t e n d s  t o  
u n i t y ,  w h i l e  s t r u g g l e  p r e s u p p o s e s  a  p l u r a l i t y  o f  a g e n t s  
who by  v i r t u e  o f  t h e i r  v e r y  n a t u r e  c a n n o t  be b r o u g h t  i n 
t o  h a r m o n y .42

R a t h e r  t h a n  " t h e  f u n d a m e n t a l  u n i v e r s a l  f e e l i n g  o f  t h e  f i t 

n e s s  o f  t h i n g s  made c o n s c i o u s  a s  b o t h  t h e  g ro u n d  a n d  t h e  

g u i d e  t o  human e n d e a v o r , " 4-3 w h ic h  i s  t h e  e s s e n c e  o f  r e a l  l aw ,  

th e  p r e v a i l i n g  l e g a l  s y s t e m  h a s  become " a  d e s c r i p t i o n  o f  t h e  

p a s t  c o n s i d e r e d  a s  a n  i n f l e x i b l e  r e g u l a t o r  of  t h e  p r e s e n t . " 44 

M o r a l i t y ,  a s  t h e  c o n d i t i o n  o f  t h e  d e v e lo p m e n t  o f  human l i f e ,  

demands more o f  law t h a n  t h i s .

41 J o r d a n ,  B u s i n e s s  Be Damned, o p . c i t . , p .  I 8 5 .

4 2 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  3 0 7 .

4 3 J o r d a n ,  Forms o f  I n d i v i d u a l i t y ,  o p . c i t . , p .  I 2 5 .

4 4 i b i d . , p .  3 9 8 .
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P r o f e s s o r  J o r d a n  c o n c l u d e s ,  t h e r e f o r e ,  t h a t  t h e  

" p r o b l e m  o f  c o n t r o l  i n  human a f f a i r s  m u s t  be w orked  o v e r  

f ro m  t h e  g r o u n d  u p . " ^5  The p r o p e r  p l a c e  t o  b e g i n  t h i s  r e -  

w o r k i n g - - t h e  " g r o u n d "  o f  c o n t r o l  i n  human a f f a i r s - - i s  w i t h  

t h e  q u e s t i o n  o f  p u r p o s e :  c o n t r o l  f o r  what? Only i n  t h e  a n 

sw er  t o  t h i s  q u e s t i o n ,  he f e l t ,  c an  t h e  law be g i v e n  m o ra l  

s t a t u s  o r  v a l u e ,  and

t h e  d e s i g n a t i o n  o f  a  v a l u e  by  a  r u l e  p u r p o r t i n g  t o  d e 
r i v e  f ro m  t h e  e n t i r e  s y s t e m  o f  w o r t h  a s  o r g a n i z e d  i n  h u 
man c u l t u r e  i s  one o f  t h e  e l e m e n t a r y  g r o u n d s  upo n  w h ic h  
t h e  r e s p e c t  f o r  law r e s t s ,  a n d  i t  i s  f ro m  t h i s  r e s p e c t ,  
c o n s i d e r i n g  t h e  m a t t e r  p s y c h o l o g i c a l l y ,  t h a ^  w h a t e v e r  
power  o r  a u t h o r i t y  t h e  law h a s  i s  d e r i v e d .

Law m u s t  be ch an g ed  f ro m  a n  i n s t r u m e n t  o f  o p p r e s s i o n  an d  r e 

s t r a i n t  t o  a n  o p p o r t u n i t y  f o r  f u l f i l l m e n t  an d  f r e e d o m ;  " a  

d e g r e e  o f  o r d e r  w h ic h  a f f o r d s  t o  t h e  i n d i v i d u a l  a  s i g n i f i 

c a n t  o p p o r t u n i t y  r e p r e s e n t s  t h e  e s s e n t i a l  m in im a l  c o n d i t i o n  

w h ic h  law a s  s u c h  m u s t  f u l f i l l . " ^ ?

The o p p o r t u n i t y  t h a t  m u s t  be a f f o r d e d  i s  a n  o p p o r 

t u n i t y  t o  a c t ;  a c t i o n ,  a s  o p p o se d  t o  mere movement,  r e q u i r e s  

a n  end a s  i t s  o b j e c t .  I n  t h e  exam ple  o f  t h e  man a c t i n g  t o  

o b t a i n  b r e a d ,  t h e  o p p o r t u n i t y  t o  a c t  i s  c o n t i n g e n t  u p o n  t h e  

d e g r e e  o f  o r d e r  p r e v a i l i n g  among t h e  v a r i o u s  o b j e c t s - - m a n ,  

h o e ,  s e e d ,  l a n d ,  e t c . - - a s  em bodied  i n  c o r p o r e i t y .  A law

4 5 l b i d . , p .  2 7 4 .

Jordan, Theory o f  L e g i s l a t i o n , op . c i t . , p. 135-

Jordan, Forms o f  I n d i v i d u a l i t y , op. c i t . , p. 412.
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w h ic h  would  p r o v i d e  a n  o p p o r t u n i t y  t o  a c t  i s  one t h a t  o r d e r s  

t h e  v a r i o u s  p a r t s  o f  t h i s  c o r p o r a t e  whole  i n  r e l a t i o n  t o  t h e  

end  o f  o b t a i n i n g  b r e a d ,  so  t h a t  a c t i o n  becomes  p o s s i b l e .

R e g a r d l e s s  o f  how r e a s o n a b l e  t h e  t e n e t s  o f  i n d i v i d 

u a l i s m  may h a v e  seemed i n  t h e  h y p o t h e s i z e d  " s t a t e  o f  n a t u r e , "  

c h a r a c t e r i z e d  by  a  t o t a l  a b s e n c e  o f  o r g a n i z a t i o n ,

t h e  c h a r a c t e r i s t i c  f a c t  o f  m odern  i n d u s t r i a l  l i f e  i s  
t h a t  t e n d e n c i e s  t o  t y p e s  o f  o r d e r  w h ic h  i n d i v i d u a l i s m  
c a n n o t  e v e n  u n d e r s t a n d  a r e  now a p p a r e n t l y  b e com ing  t h e  
c h i e f  f a c t o r s  i n  s o c i a l  o r g a n i z a t i o n ,  i . e . ,  t h e  t e n d e n c y  
t o  " g ro u p "  a c t i o n  i n  c o r p o r a t i o n s . 4 o

The p r e v a i l i n g  law was f o r c e d  t o  d e f i n e  t h e s e  c o r p o r a t i o n s  a s

p e r s o n s ,  a n d  w h i l e  s u c h  a  d e f i n i t i o n  r e c o g n i z e s  t h e  e s s e n t i a l

u n i t y  o f  t h e  c o r p o r a t i o n ,  t h e  f a i l u r e  o f  i n d i v i d u a l i s t  t h e o r y

t o  r e c o g n i z e  t h e  p u b l i c  n a t u r e  o f  t h e  p e r s o n  h a s  p r e v e n t e d

them f rom  a t t a i n i n g  a  m o r a l  s t a t u s  i n  t h e  o r d e r  o f  l i f e .

The p r e v a i l i n g  law a l s o  i g n o r e s ,  i n  t h e o r y ,  t h e  ob 

v i o u s  f a c t  t h a t  c o r p o r a t i o n s  a r e  i n d i v i d u a l i t i e s  o f  a  d i f 

f e r e n t  d e g r e e  o f  c o m p r e h e n s i v e n e s s  t h a n  n a t u r a l  p e r s o n s .  As 

P r o f e s s o r  B e r l e  h a s  p o i n t e d  o u t ,  " C o r p o r a t i o n s  a r e  o r g a n i z a 

t i o n s  o f  human b e i n g s . " T h e i r  em e rg e n ce  i s  more a d e q u a t e 

l y  e x p l a i n e d  t h r o u g h  t h e  c o n c e p t  o f  n a t u r a l - c u l t u r a l  e v o l u 

t i o n ,  w h e r e i n  l i f e  h a s  become em bodied  i n  fo rm s  f o r  w h ic h

48i b id . , p. 239.

^ ^ A d o l f  A. B e r l e ,  J r . ,  The 2 0 t h  C e n tu r y  C a p i t a l i s t  
R e v o l u t i o n  (New Y ork :  H a r c o u r t ,  B r a c e  & C o . ,  195^)»  P. 17• 
P r o f e s s o r  J o r d a n  would  e m p h a s iz e  t h a t  t h e  o r g a n i z a t i o n  a l s o  
i n c l u d e s  m a t e r i a l  o b j e c t s .
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t h e  l e g a l  p r e c e p t s  o f  I n d i v i d u a l i s t  t h e o r y  a r e  t o t a l l y  i n 

a d e q u a t e  . 50

The b a s i s  o f  m o r a l i t y ,  and  so  o f  t h e  l a w ,  i s  no  l o n g e r  
n a t u r a l ,  no l o n g e r  bound up  w i t h  t h e  p h y s i c a l  an d  p s y 
c h o l o g i c a l  f a c t s  w h ic h  d e t e r m i n e  t h e  a c t i o n s  o f  t h e  i n 
d i v i d u a l ;  b u t  s o c i a l ,  c u l t u r a l ,  c o r p o r a t e ,  p o l i t i c a l ,  
i n t e g r a t e d  w i t h i n  t h e  f u n c t i o n s  o f  c o r p o r a t e  o r g a n i z a 
t i o n s  o f  men a s  t h e  o r g a n i z a t i o n s  o f  men a r e  s k e l e t o n e d  
by m ass e s  o f  o r g a n i z e d  p r o p e r t y . 51

Thus t h e  i n d i v i d u a l  becom es ,  w i l l  we n i l l  we, o n l y  one f a c t  

w i t h i n  t h e  c o l l o c a t i o n  o f  f a c t  w h ich  i s  t h e  c o r p o r a t e  i n s t i 

t u t i o n .  The m e a n i n g f u l n e s s  and  s a t i s f a c t o r i n e s s  o f  h i s  a c t s  

w i t h i n  t h a t  c o r p o r a t e  f ram ew o rk  become c o n t i n g e n t  u p o n  t h e  

a c t s  o f  t h e  w h o le ,  w h ich  i s  i n  t u r n  c o n t i n g e n t  u p o n  t h e  v a 

l i d i t y  o f  t h e  e n d s  embodied i n  t h e  o r d e r ,  o r  m ind ,  o f  t h e  

w hole  and  r e f l e c t e d  i n  t h e  a r r a n g e m e n t  o f  t h e  i n s t r u m e n t s  t o  

t h e i r  a c c o m p l i s h m e n t .

These  i n s t r u m e n t s ,  o f  c o u r s e ,  i n c l u d e  t h e  human i n -

5^So i s  i t s  econom ic  t h e o r y  i n a d e q u a t e .  B e r l e  w r i t e s ;  
" [*Adam] S m ith  s a i d  t h a t  t h i s  s t r a n g e  a n i m a l  * t h e  c o r p o r a t i o n *  
c o u ld  n e v e r  be a  m a j o r  f a c t o r  i n  e c o n o m ics  b e c a u s e  i n  i t  man 
w orked  f o r  o t h e r  men, and  o b v i o u s l y  no man would  e v e r  p a y  a s  
much a t t e n t i o n  t o  o t h e r  m e n ' s  a f f a i r s  a s  he would  t o  h i s  own. 
T h e r e f o r e ,  s u c h  a  c o l l e c t i v e  e n t e r p r i s e  c o u ld  n e v e r  p l a y  a 
m a j o r  r o l e  i n  s o c i e t y .  I t s  i n e f f i c i e n c y  would  a l w a y s  be s u c h  
t h a t  t h e  w o r k in g s  o f  t h e  m a r k e t  would  e l i m i n a t e  i t .  Thus ,  
t h e  c o r p o r a t i o n  was m e r e l y  a n  a g e n c y  o f  t h e  s t a t e  f o r  s p e 
c i a l i z e d  p u r p o s e s ,  and  t h o s e  s u s p e c t .

" A t  t h e  c o n v e n t i o n  w h ic h  met  t o  draw up t h e  C o n s t i 
t u t i o n  o f  t h e  U n i t e d  S t a t e s  t h e  p r o p o s a l  was made t h a t  t h e  
F e d e r a l  g o v e rn m en t  be g i v e n  power t o  i n c o r p o r a t e .  A c c o r d in g  
t o  M a d i s o n ' s  n o t e s  t h e  a n s w e r  w as :  No, a  c o r p o r a t i o n  p r e v e n 
t e d  men f rom  g e t t i n g  i n t o  a c t i o n  and  t h i s  i s  a  d a n g e r o u s  
p o w e r ."  A d o l f  A. B e r l e ,  J r . ,  Economic Power and  t h e  F r e e  
S o c i e t y  (New York:  The Fund f o r  t h e  R e p u b l i c ,  1957T7 p .  4 .

5 1 Jordan, B u s in ess  Be Damned, op . c i t . , p. 202.
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d i v l d u a l s  w i t h i n  t h e  i n s t i t u t i o n .  Tlie l a s t  and  g r e a t e s t  

e f f o r t  t o  f o r m u l a t e  a  m e a n i n g f u l  e t h i c  w i t h i n  t h e  e r r o n e 

ous f ra m e w o rk  o f  i n d i v i d u a l i s t  t h e o r y  r e s u l t e d  i n  t h e  K a n t 

i a n  d i c t u m ,  " So a c t  a s  t o  t r e a t  h u m a n i t y  w h e t h e r  i n  t h i n e  

own p e r s o n  o r  t h a t  o f  a n y  o t h e r ,  i n  e v e r y  c a s e  a s  a n  end 

w i t h a l ,  n e v e r  a s  means o n l y . " 52 While  n o b l e  i n  c o n c e p t i o n ,  

a n d . p e r h a p s  e v e n  v a l i d  a s  among n a t u r a l  i n d i v i d u a l s ,  t h i s  

f o r m u l a t i o n  j u s t  d o e s  n o t  s q u a r e  w i t h  t h e  f a c t s  o f  l i f e .  

N a t u r a l  i n d i v i d u a l s  a r e  u s e d  a s  means by h i g h e r  fo rm s  o f  i n 

d i v i d u a l i t y ,  a n d  t h e  K a n t i a n  d i c t u m  becomes m e r e l y  a  s c r e e n  

b e h i n d  w h ich  m o r a l  r e s p o n s i b i l i t y  can  be e v a d e d  when t h e y  a r e  

u s e d  i r r a t i o n a l l y  o r  i n  t h e  p u r s u i t  o f  i r r a t i o n a l  " i n t e r e s t s . "

The g r e a t  n eed  i s  t o  s e e ,  t h e r e f o r e ,  t h a t  t h e  h i g h e r  f o rm s  o f

n a t u r a l - c u l t u r a l  l i f e  a r e  p u r s u i n g  e n d s  o f  t h e  " g o o d  l i f e . "

A g a in ,  t h e  q u a l i t y  o f  o r d e r  o f  t h e  " i n n e r "  mind o f  

t h e  i n d i v i d u a l  d e p e n d s  upon  t h e  q u a l i t y  o f  o r d e r  t h a t  p r e 

v a i l s  i n  t h e  i n s t i t u t i o n a l  f ram ew o rk  w i t h i n  w h ic h  he l i v e s ,  

m oves,  and  h a s  h i s  b e i n g .  The o r d e r  w i t h i n  t h e  i n s t i t u t i o n ,  

on th e  o t h e r  h an d ,  m us t  be a n  o r d e r i n g  to w a rd  t h e  e n d s  o f  

t h e  c o r p o r a t e  w h o le .  I n  t h e  a b s e n c e  o f  e n d s  t o w a rd  w h ic h  

t h e  e n e r g y  o f  t h e  i n s t i t u t i o n  may be d i r e c t e d ,  t h e  c o r p o r a t e  

mind p r o p e r l y  may be c a l l e d  " d i s o r d e r e d . "

What r e m a i n s  t o  be d o n e ,  t h e n ,  i s  t h e  d e t e r m i n a t i o n

5 2 Immanuel  K a n t ,  F u n d a m e n ta l  P r i n c i p l e s  o f  t h e  M e ta 
p h y s i c s  o f  M o r a l s , t r a n s .  by T. K. A b b o t t  (London:  Longmans, 
Green  & C o . ,  1 9 2 J ) ,  p .  46 .
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o f  e n d s  f o r  t h e s e  i n s t i t u t i o n s j  w h ic h  i s  by  t h e  n a t u r e  o f  

t h i n g s  i m p o s s i b l e  f rom  w i t h i n  t h e  i n s t i t u t i o n  i t s e l f .  Once 

d e t e r m i n e d  a n d  im posed  upon  t h e  i n s t i t u t i o n ,  t h e  law w i t h i n  

t h e  i n s t i t u t i o n - - t h e  o r d e r  w h ic h  p r e v a i l s  t h e r e i n - - w i l l  b e 

come o r d e r e d  to w a rd  t h e  a c c o m p l i s h m e n t  o f  t h e s e  c o r p o r a t e  

e n d s .  The i n d i v i d u a l  qua  i n d i v i d u a l  w i l l  t h e n  be a b l e  t o  

f i n d  o p p o r t u n i t i e s  f o r  s i g n i f i c a n t  a c t i o n  w i t h i n  t h e  ended  

o r d e r  o f  h i s  i n s t i t u t i o n a l  l i f e .

As p r e s e n t l y  c o n s t i t u t e d ,  h o w e v e r .  P r o f e s s o r  J o r d a n  

f i n d s  t h a t  much s o - c a l l e d  " p u b l i c "  l a v / - - s t a t u t e s ,  j u d g m e n t s ,  

e t c . - - i s  o r i e n t e d  t o  t h e  p r e v e n t i o n  r a t h e r  t h a n  t h e  accom p

l i s h m e n t  o f  o r d e r  i n  l i f e .  Thus a  lav; b a s e d  upo n  a n  e r r o n e 

ous  v iew o f  human n a t u r e  h a s  t r i e d  t o  g u a r a n t e e  c o m p e t i t i o n ,  

w h i l e  some a t t e n t i o n  t o  t h e  f a c t s  o f  l i f e  would  show t h a t  

" i t  i s  t h e  p u r p o s e  o f  a l l  l aw  t o  overcome c o n f l i c t  a n d  ’ com

p e t i t i o n , ’ a n d  n o t  t o  g e n e r a t e  i t  o r  g u a r a n t e e  i t  o r  p e r 

p e t u a t e  i t . " 53

What i s  c a l l e d  c o m p e t i t i o n  [ i n  b u s i n e s s ]  i s  t h e  i n h e r e n t  
t e n d e n c y  t o  w h o l e n e s s ,  w i t h  t h e  u n c e r t a i n t y  a s  t o  j u s t  
w h a t  c o n t e n t  w i l l  become c e n t e r  t o  t h e  w h o le .  I t  i s  n o t  
c o n f l i c t ,  b u t  t h e  t e n d e n c y  t o  " m o n o p o ly " .  . . . [ s ] t r u g -  
g l e  i s  a  p r o p e r  d e s c r i p t i o n  o f  f a c t  o n l y  i n  s o  f a r  a s  
t h e  f a c t  i s  l o o k e d  a t  a s  a  p l u r a l i t y  o f  d i s t r i b u t i v e  
p a r t i c u l a r s ;  an d  t h i s  i n  f a c t  i t  n e v e r  i s .  . . . S t r u g 
g l e ,  s u r v i v a l ,  o r i g i n ,  d i f f e r e n c e ,  a n d  a l l  t h e  c o n c e p t s  
o f  e v o l u t i o n  i m p l y  e i t h e r  a n  a c t i v e  s y n t h e t i c  p r i n c i p l e  
w h ic h  i s  u l t i m a t e ,  o r  a n  e q u a l l y  u l t i m a t e  d e s t r u c t i v e  
p r i n c i p l e  w h ic h  makes o f  t h e  f a c t  o f  n a t u r e  a n  i l l u s i o n

5 3 Jordan, Forms o f  I n d i v i d u a l i t y ,  op . c i t . , p. 279 .
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- - t h e r e  c o u l d ,  g r a n t i n g  t h e  r e a l i t y  o f  t i m e ,  h a v e  b e e n
no  n a t u r e  i f  s t r u g g l e  w ere  i t s  l a

Thus i t  i s  t h a t  p r e s e n t  c o r p o r a t i o n  law ,  b a s e d  u p o n  t h e  u l -

t i m a c y  o f  c o n f l i c t ,

i s  m a i n l y  d e v o t e d  t o  t h e  r e s t r i c t i o n  an d  p r e v e n t i o n  o f  
t h e  e f f o r t s  t o w a rd  t h e  n a t u r a l  e n d s  w h ic h  t h e  c o r p o r a t e  
t e n d e n c y  s e e k s  t o  embody and  d o e s  embody a s  p u b l i c  e n d s  
when l e f t  f r e e . 55

What i s  n e e d e d  i n  t h e s e  c i r c u m s t a n c e s  i s  a r e w o r k i n g  o f  l e g 

a l  p r e c e p t s  w i t h  some a t t e n t i o n  t o  t h e  f a c t s  o f  l i f e  a n d  law 

a s  v iew ed  t h r o u g h  t h e  f ra m e w o rk  o f  a  s y n o p t i c  t h e o r y .

The F a c t u a l  B a s i s  o f  Law i n  W i l l

On t h e  b a s i s  o f  t h e  d i s c u s s i o n  up  t o  t h i s  p o i n t ,  law 

may be d e f i n e d  a s  t h e  o r d e r  o f  e n d s  o f  t h e  s o c i e t y ,  w i t h  t h e  

a p p r o p r i a t e  a r r a n g e m e n t  o f  t h e  i n s t r u m e n t s  f o r  t h e i r  a t t a i n 

m e n t ,  s y n t h e s i z e d  a s  t h e  End.  T h i s  d e f i n i t i o n ,  w h i l e  a c c u r 

a t e ,  a s su m es  t h e  b a s i s  o f  lav; i n  f a c t .

One o f  t h e  key  s t a t e m e n t s  i n  P r o f e s s o r  J o r d a n ' s  t h e 

o r y  o f  law i s  t h a t  " l a w  h a s  i t s  o r i g i n  i n  t h e  p r o c e s s e s  o f  

l i f e , " 56 w h ic h  i s  r e i t e r a t e d  many t i m e s  t h r o u g h o u t  h i s  work 

and  i s  i m p l i c i t  i n  t h e  t h e o r y  o f  e m e r g e n t  c o n t r a c t u a l i s m . 57 

The a p p a r e n t  c o n t r a d i c t i o n  b e t w e e n  t h i s  and  h i s  c o n c e p t i o n

5 ^ J o r d a n ,  T l ieory  o f  L e g i s l a t i o n , o p . c i t . , pp .  2 7 5 -6 .

5 5 Jordan, Forms of In d iv id ua l i ty , op. c i t . , p. 321 .

56»J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  3 0 5 .

57S u p r a , p p .  7 4 - 8 4 .
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of law as the l o g i c a l l y  derived order of ends is  resolved by 

the concept of evolution.

Life, as na tu ra l-cu l tu ra l ,  i s  presented fac t ;  logic 

i s  an outgrowth of the evolution of that fac t ,  and i s  there

fore a par t  of p r e s e n t e d  fac t .  Logic, then, i s  as much a 

par t  of l i f e  as any other cu l tural  fa c t ,  and i s  one of the 

means whereby the growth-process w il l  continue, i f  continue 

i t  does. I t s  contribution to the process l i e s  in  the formu

la t io n  of ends and the ordering of the instruments to th e i r  

accomplishment. Thus, logic,  as a par t  of nature-culture ,  

has i t s  p a r t icu la r  importance in a s s i s t in g  in the d irec t ion  

of n a tu ra l -cu l tu ra l  evolution.

Tne success of logic, the cu l tu ra l  instrument of the 

human in te l l igence ,  in the formulation of the ends of l i f e  

can be no greater  than i t s  comprehension of the life-growth- 

process. All of na tu ra l-cu l tu ra l  l i f e .  Professor Jordan be

lieved, i s  based upon the necessary assumption of order in 

the cosmos, and i s  i t s e l f  the evidence of that order. The 

function of logic i s  to discover the order and to formulate 

i t  as law. A fau l ty  logic leads to a fau l ty  law, and thus 

hinders ra ther  than a s s i s t s  the life-growth-process. The 

logic of individualism was fau l ty  in that  the law based there 

on violates  a t  every turn the theory i t s e l f ;  when attempts 

have been made to formulate legal ru les  upon the basis of the 

t h e o r y ,  as in the case of corporation law, l i f e  proves the
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lav; and thus the theory erroneous. The answer in  such an i n 

stance i s  not a despairing cry tha t  l i f e  i s  i r r a t i o n a l ,  but 

a re-examination of the logic ,  including i t s  categories ,  to 

improve i t  to the point v;here i t  offers a b e t te r ,  more r e l i 

able ,  in te rp re ta t io n  of the l i fe -p rocess .

The lav;, then, i s  the log ica l  system of values emer

gent within the culture and se t  fo r th  as the ends toward 

which human s t r iv in g  aims in  i t s  e f fo r t s  to improve the con

d i t ions  of l i f e  to make possible i t s  continued growth. These 

ends, together with th e i r  instruments, const i tu tes  the s ta te .  

Law is  both the represen ta t ion  and the condition of wil l  

f inding i t s  completion in a higher, b e t te r ,  and more compre

hensive form of order.

Life i s  never v;ithout some Icind of law, for  th is

would imply the negation of l i f e  i t s e l f .

Tlie idea tha t  by the app lica t ion  of in te l l igence  and 
reason a cons t i tu t ion  could be imposed upon a people 
made the serious mistake of neglecting the fac t  tha t  a 
people always has a cons t i tu t ion ,  a corporate organiza
tion by nature, one determined by the necess i t ie s  of the 
in s t i tu t io n s  through which the people a t t a in s  i t s  pur
poses. Constitu tional law i s  then declaratory  of the 
conditions of order tha t  e x is t ,  and not the i n t e rp r e ta 
tion  of a theory of a purely ra t io n a l  o r d e r . 58

The question then becomes one of the degree of worth of the

prevail ing  o rde r- - tha t  i s ,  the degree to which the prevailing

legal  system contributes to the continued growth of l i f e  in

both i t s  natura l  and i t s  cu l tu ra l  manifestations.

58 jo r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p. 2 5 3 .
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The p r o p e r  p l a c e  t o  b e g i n  t h e  s t u d y  o f  law  i s  t h e n  

t h e  p h y s i c a l  l i f e ,  w h ic h  " c o n s t i t u t e s ,  t h r o u g h  i t s  p r o c e s s ,  

t h e  m a t e r i a l  o r i g i n  o f  l a w .  . . . " 5 9  The law i s  a l w a y s  t o  

be s o u g h t  i n  t h e  f a c t s ,  t h r o u g h  t h e  s p e c u l a t i v e  d e t e r m i n a 

t i o n  o f  p u r p o s e s ,  a n d  n e v e r  im p o sed  u p o n  t h e  f a c t s .

[ iQ he  s t r u c t u r e  o f  l i f e  a s  g i v e n  i n  e x p e r i e n c e  i n  b i o 
l o g i c a l  a n d  p s y c h o l o g i c a l  o r g a n i z a t i o n ,  a u t o m a t i c a l l y  
d e t e r m i n e s  t h e  d i r e c t i o n  i n  w h ic h  t h e  I n e r t i a  o r  w e i g h t  
o f  f a c t  i s  t o  be e x e r t e d , 50 a n d  t o  some e x t e n t  a n d  a s  
c o n d i t i o n e d  by  c i r c u m s t a n c e s  a s  e n v i r o n i n g  c o n d i t i o n ,  a l 
so  d e t e r m i n e s  t h e  e x t e n t  t o  w h i c h  t h e  e x e r t i o n  i s  t o  
a f f e c t  t h e  o r g a n i z a t i o n  o f  t h e  s t r u c t u r e  o f  l i f e  i t s e l f  
on t h e  one s i d e  and  t h e  o r d e r  o f  c i r c u m s t a n c e  on t h e  
o t h e r .51

5 9 J o r d a n ,  B u s i n e s s  Be Damned, o p . c i t . , p .  2 5 O.

° 5 p r o f e s s o r  J o r d a n  u s e s  t h e  t e r m  " f e e l i n g - m a s s "  t o  
s i g n i f y  t h e  u n d i f f e r e n t i a t e d  mass  o f  f a c t  r e g a r d e d  a s  dynam
i c  i n  p o t e n t i a l - - i . e . , a s  l i v i n g  f a c t .  J o r d a n ,  T h e o ry  o f  
L e g i s l a t i o n , o p . c i t . , p .  111 .  O p e r a t i o n a l l y ,  t h e  c o n c e p t  
i s  u s e d  a s  one o f  many a t t e m p t s  t o  b r i d g e  t h e  gap  b e t w e e n  a n  
o b j e c t i v e  r e a l i t y  an d  a  s u b j e c t i v e  k n o w er ,  a n d  becomes  a n  
e x t r e m e l y  com plex  ( i f  n o t  s p e c i o u s )  a r g u m e n t .  A s id e  f ro m  
i t s  c o m p l e x i t y ,  we f e e l  t h a t  i t  c o n t r i b u t e s  n o t h i n g  n o t  im 
p l i c i t  i n  t h e  c o n c e p t  t h a t  l i f e  i s  composed o f  a  n a t u r e -  
c u l t u r e  c o n t in u u m .  I n d e e d ,  i t  may be  t h a t  t h e  l a t t e r  c o n 
c e p t ,  w h ic h  we a r e  u s i n g  f a r  more i n  i n t e r p r e t a t i o n  t h a n  he 
u s e d  i t  i n  p r e s e n t a t i o n ,  was i n t e n d e d  t o  r e p l a c e  " f e e l i n g -  
m a s s , "  s i n c e  i t ,  a n d  n o t  " f e e l i n g - m a s s , "  a p p e a r s  i n  t h e  l a 
t e r  b o o k :  E l i j a h  J o r d a n ,  Tlie Good L i f e  ( C h i c a g o :  U n i v e r s i t y  
o f  C h ic a g o  P r e s s ,  1 9 4 9 ) .  Of f e e l i n g  m ass  he  w r i t e s :  "We s a y  
f e e l i n g  m ass  i n  o r d e r  t o  d i s t i n g u i s h  t h e  o r i g i n a l  s t u f f  o f  
e x p e r i e n c e  f ro m  i t s  s p e c i a l i z e d  c h a r a c t e r  a s  r e a l i z e d  e x 
p e r i e n c e  l a t e r ,  s i n c e  a s  e x p e r i e n c e  c o m p l i c a t e s  i n  c i r c u m -
s t a n t i a t io n  through i t s  objects the o r ig ina l  feeling-mass 
acquires d is t in c t io n s  of qua l i ty  within i t s e l f .  Jordan, The
ory of L eg is la t ion , op. c i t . , p. 112.

" P e e l i n g " d o e s  become i m p o r t a n t  p e r  se  i n  h i s  a t t e m p t  
t o  d e r i v e ,  i n  h i s  l a s t  w o rk ,  a  l o g i c a l  c a t e g o r y  o f  c o l o r - t o n e  
q u a l i t y  e q u i v a l e n t  t o  s p a c e - t i m e  r e l a t i o n .  As i n d i c a t e d  ab o v e  
( s u p r a ,  p .  123n ) ,  we hav e  c h o s e n  t o  e l i m i n a t e  t h i s  i n c o m p l e t e  
e f f o r t  h e r e .  Cf.  J o r d a n ,  M e t a p h y s i c s , o p . c i t . , p a s s i m .

5^Jordan, Theory o f  L e g i s l a t i o n ,  op . c i t . , pp. IO7 - 8 .
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This i s  why, in the law-making process, the speculative de

termination of ends i s  always followed by experimentation to 

verify  the ends decided upon. I t  i s  a lso  the reason, i f  

there i s  to be any hope of success in  the experiment, the 

log ica l  formulae to be used in  speculation must be taken 

from the l i f e  of experience. This means a primary a t te n t io n  

to material  things, for

the basis  of l i f e  and of the law which represents i t s  
process and growth movement i s  and remains the world of 
tangible material things, the hard fac ts  of the immediate 
experience of the common man. These things in  th e i r  im
mediacy are the conditions of l i f e  in  i t s  simplest pos
s i b i l i t y ;  and in th e i r  cu l tu ra l  complication and order 
as property they are the substance and body of the forms 
which represent the highest embodiment of law. They are 
therefore the point of beginning,for a l l  thought upon 
the process of law-making. . .

In i t s  f in a l  and highest form, moreover, the law should con

s i s t  bas ica l ly  in the procedural determination of the a r 

rangement of property than can be used most e f f e c t iv e ly  in 

the s a t i s fa c t io n  of purposes made objective as public ends. 

This i s  the process known to the economists as the " a l lo c a 

tion of r e s o u r c e s , "o3 but for Professor Jordan i t  i s  a po

l i t i c a l  problem ra the r  than the r e s u l t  of the workings of 

the "market." I t  i s  a p o l i t i c a l  problem because material 

th ings--property--are  the instruments through which purposes

GZl b i d . ,  p .  2 8 9 .

^3^n  i n t e r e s t i n g  d i s c u s s i o n  o f  t h e  r e c e n t  t r e n d s  i n  
t h i s  a r e a  i s  f o u n d  i n  Gunnar M y rd a l ,  Beyond t h e  W e l f a r e  S t a t e  
(New H aven :  Yale  U n i v e r s i t y  P r e s s ,  I 96O),  p p .  I - I I 8 . Cf.  a l 
so  John K. G a l b r a i t h ,  The A f f l u e n t  S o c i e t y  ( B o s to n :  H o u g h to n -  
M i f f l i n ,  1 9 5 8 ) .
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may be rea l ized  as ends in  the order of l i f e .

Material things become important, then, by becoming 

components of a system of fa c t  with a tendency to order--a 

po ten t ia l  of f u l f i l l i n g  purposes when these purposes have 

been objec t i f ied  as ends. The law, as the order of fa c t ,  

has i t s  origin in  the basic l i fe - func t ions  as these l i f e -  

functions are embodied in the instruments necessary to the i r  
s a t i s fac t ion .  " The roots of the l i fe - func t ions  which through 

culture are made in to  law appear therefore to l i e  in  the 

substratum of w i l l . " °^

The contract may be taken as a case in  point. In a 

contract various fact-systems--men, property, e t c . —converge 

upon a purpose which in te l l igence  has ob jec t if ied  for each 

of the fact-systems taken separately. The convergence, or 

contract,  is

a growth in  mutuality of recognition of common ends.
I t s  process i s  natural  apd can only be asserted  or de
clared by the law. . . .

The order that  r e su l t s  i s  c reated , as compared to idea ted , 

by the active agencies involved. This i s  not to deny the 

necessi ty  of in te l l ig en ce - - the  w il l  of the human individual;  
i t s  role in objectifying the purpose and suggesting the a r 

rangement of instruments that  w il l  lead to i t s  re a l iz a t io n  

i s  v i t a l .  I t  i s  not, however, e f fec t ive .

Jordan, Theory of  L e g i s l a t i o n , op. c i t . , p. 113.

oSJordan, Forms o f  I n d i v i d u a l i t y , op. c i t . ,  p. 427.
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Thus, in  the creation of the law of the s ta te - - th e

whole  o f  w h ic h  t h e  v a r i o u s  c o r p o r a t e  i n d i v i d u a l i t i e s  a r e  t h e

c o n s t i t u e n t  f a c t - - i t  m u s t  be s a i d  t h a t

i t  i s  t h e  c o r p o r a t e  i n d i v i d u a l i t y  w h ic h  c r e a t e s  t h e  l a w .  
I t  i s  t h e  t o t a l  o f  s u c h  c o r p o r a t e  a g e n c i e s  w h ich  c o n s t i 
t u t e s  t h e  r e a l  a n d  a c t u a l  g o v e r n m e n t s  o f  th e  w o r l d ,  com
p a r e d  w i t h  w h ic h  t h e  puny  p r e t e n c e  o f  t h e  " c o n s t i t u t e d  
a u t h o r i t i e s "  becomes s h a l l o w  m o ck e ry .

The "force" which creates law i s  then the w i l l ,  the system

o f  f a c t  o r g a n i z e d  w i t h  r e s p e c t  t o  a  p u r p o s e ,  and  a  t h e o r y  o f

law a d e q u a t e  t o  e x p l a i n  t h e  o r d e r  o f  l i f e  m us t  be g r o u n d e d

in  an understanding of w i l l .  Concerning the re la t io n  of

w i l l  t o  l a w .  P r o f e s s o r  J o r d a n  w r i t e s  t h a t

will  . . . means the incorporation of i n s t i tu t io n a l  ten- , 
dencies with respect to a single objective, and is  fun
damentally a subjective force. The incorporation of 
ends, on the other hand^ in to  a f in a l  synthesis,  an End, 
i s  the function of law.o?

Q^I b i d . ,  pp.,  4 3 3 - 4 .  I f  we may a c c e p t  t h e  word o f  
t h e  e c o n o m i s t s  ( a n d  P r o f e s s o r  J o r d a n )  a s  t o  t h e  r e l a t i v e  im 
p o r t a n c e  o f  t h i n g s  econom ic  i n  t h i s  ' b e s t  o f  a l l  p o s s i b l e  
w o r l d s , "  and  t h e  word o f  P r o f e s s o r  B e r l e ,  e_t ad^., a s  t o  t h e  
n a t u r e  o f  t h e  econom ic  s t r u c t u r e ,  a  p r o p e r  s t u d y  o f  A m er ican  
g o v e rn m e n t  w ould  b e g i n  w i t h  a n  a n a l y s i s  o f  t h e  p a t t e r n s  o f  
power  w i t h i n  an d  b e tw e en  AT&T, G e n e r a l  M o to r s ,  DuPont ,  e t c . 
T h i s  a p p r o a c h  would  f i n d  s u p p o r t  i n  t h e  v e r d i c t  o f  t h e  Com
m i t t e e  on P o l i t i c a l  P a r t i e s  a s  t o  t h e  n a t u r e  and  e f f e c t i v e 
n e s s  o f  , t h e  p a r t y  s y s te m - -T o v /a rd  a  More R e s p o n s i b l e  T w o -P a r ty  
System (New York:  R i n e h a r t  & C o . , " l y 3 Ü ) — and  s t u d i e s  o f  t h e  
r o l e  o f  g r o u p s  i n  f o r m a l  g o v e rn m e n t  by s c h o l a r s  s u c h  a s  David  
B. Truman, The G o v e rn m e n ta l  P r o c e s s  (New York :  A l f r e d  A. 
l ü io p f , 1 9 5 1 ) i E, P e n d l e t o n  H e r r i n g ,  Group R e p r e s e n t a t i o n  Be- 
f o r e  C o n g res s  (W a sh in g to n :  The B r o o k i n g s  I n s t i t u t i o n ,  19297] 
a n d ,  a  s t u d y  o f  g r o u p  an d  c o r p o r a t e  i n f l u e n c e  i n  t h e  a d m in 
i s t r a t i v e  p r o c e s s ,  Samuel  P. H u n t i n g t o n ,  C l i e n t a l i s m  i n  Ad
m i n i s t r a t i v e  P o l i t i c s  (C a m b r id g e :  H a r v a r d  U n i v e r s i t y ,  u n p u b 
l i s h e d  Ph.D.  d i s s e r t a t i o n ,  195I ) .

Jordan, Theory of Legis la t ion , op. c i t . , p. 7 4 .  I f  
i t  i s  true,  as Professor Kaysen maintains, tha t  present cor-



144

Ends, of course, are Imaged and synthesized by in te l l ig e n ce ,  

so law, in  the f in a l  ana lys is ,  r e s t s  upon the mutuality of 

i n s t i tu t io n a l  w i l l - - a s  a c t iv e —and individual w i l l - - a s  i n 

t e l l ig e n t .

As systems of fact--men and property--converge upon 

a purpose which i s  th e i r  common end, they create not only 

new law but a lso  a new form of in d iv id u a l i ty - - th a t  i s ,  a new 

legal  and therefore moral person. Once created, th is  in d i 

v idual i ty  must be supplied continually  with ends by i n t e l l i 

gence. Professor Jordan's c r i t ic ism  of modern law i s ,  th e re 

fore, a c r i t ic ism  of the f a i lu re  of in te l l ig e n c e - -a  f a i lu re  

of w i l l  on the par t  of human ind iv idua ls .  The crea t ive  f o r 

ces have been present in our time, but in te l l ig en ce  has 

fa i led  to keep them oriented toward public ends. Thus,

v;e allowed the corporation to grow up without care or 
a t ten t io n ,  in whatever way the circumstances might de
termine. Indeed, the extravagant var ie ty  of capac i t ies  
with which we invested them in  th e i r  charters  seems to 
indicate  tha t  they were intended to be as i r responsib le  
as possible. For the ev i ls  tha t  attended the growth of 
a given corporation we attempted to find a cause in  the 
wicked w i l l  of some person, and we found no way of con
t ro l l in g  corporate a c t i v i t y  except through the holding 
of individual men responsible.  The corporate person 
thus grew up without moral d isc ip l ine  while we were chas
t iz in g  i t s  most outstanding na tu ra l  person fo r  the sins 
of the corporate body. . . . While we were engaged in

p o r a t i o n s  s e e k  t o  m ax im ize  t h e i r  pow er  i n  o r d e r  t o  be a b l e  
t o  choose  among a  v a r i e t y  o f  g o a l s .  P r o f e s s o r  J o r d a n  w ou ld  
a s s e r t  t h a t  t h i s  i s  a  b l a t a n t  u s u r p a t i o n  by  t h e  c o r p o r a t i o n  
o f  t h e  p o l i t i c a l  f u n c t i o n .  See C a r l  K a y s e n ,  " The C o r p o r a 
t i o n :  How Much Power? IVhat Scope?"  The C o r p o r a t i o n  i n  Mod
e r n  S o c i e t y , e d .  by  Edward S. Mason (Cam br idge  ; H a r v a r d  U n i 
v e r s i t y  P r e s s ,  i 9 6 0 ) ,  p p .  9 0 - I .  Quoted s u p r a , p .  107n .
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d e l i v e r i n g  m o ra l  i n s t r u c t i o n  and  r e p r o o f  t o  t h e  n a t u r a l  
p e r s o n s  c o n n e c t e d  w i t h  c o r p o r a t i o n s ,  t h e  r e a l  m o r a l  p e r 
s o n  was f o l l o w i n g  t h e  b e n t  o f  i t s  c r u d e r  i n s t i n c t s . "O

The f a i l u r e  o f  i n t e l l i g e n c e  t o  r e c o g n i z e  t h e  m o r a l  n a t u r e  o f  

t h e  c o r p o r a t e  p e r s o n  l e d  t o  a  f a i l u r e  t o  k ee p  i t  endowed w i t h  

o p p o r t u n i t i e s  f o r  s i g n i f i c a n t  a c t i o n .  These  o p p o r t u n i t i e s ,  

o f  c o u r s e ,  s h o u l d  have  b e e n  i n c o r p o r a t e d  a s  e n d s  i n t o  t h e  law 

o f  t h e  c o r p o r a t e  w h o le ,  t h e  s t a t e .  I n  a c t u a l  f a c t ,  h o w e v e r ,  

t h e  " o r d e r  and  d i r e c t i o n  . . . p o t e n t i a l l y  . . . i n h e r e n t  i n  

t h e  l i f e - p r o c e s s " ^9 w ere  n o t  o b j e c t i f i e d  by  i n t e l l i g e n c e - -  

t h e  o n l y  means w h e re b y  i t  c o u l d  have  become o b j e c t i f i e d  and 

t h e r e f o r e  e f f e c t i v e .  I n  P r o f e s s o r  J o r d a n ' s  v iew ,  t h i s  f a i l 

u r e  o f  i n t e l l i g e n c e  was l a r g e l y  t h e  r e s u l t  o f  b l i n d  o b e d i e n c e  

t o  a t h e o r y  o f  p r o p e r t y  t h a t  had  c e a s e d  t o  have  a n y  r e l e v a n c e  

t o  t h e  a c t u a l  f a c t s  o f  l i f e .

W i t h o u t  d i r e c t i o n  to w ard  e n d s ,  t h e s e  c o r p o r a t e  w i l l s

t u r n e d  t h e i r  e n e r g i e s  i n w a r d  i n  t h e  i r r a t i o n a l  p u r s u i t  o f

" i n t e r e s t , "  a n d  e v e n t u a l l y  n e g a t e d  and  s u b v e r t e d  a s  w e l l  a s

u s u r p e d  t h e  o p p o r t u n i t i e s  f o r  a c t i o n .  Thus t h e

r e s p e c t  o f  and  o b e d i e n c e  t o  t h e  law  h a s  come t o  mean th e  
s t a n d a r d i z i n g  o f  t h e  mind t o  law a s  a  f i x e d  f o r m ,  w h i l e  
i t  s h o u l d  mean t h e  p r o g r e s s i v e  a d j u s t m e n t  o f  law t o  t h e  
c h a n g i n g  p u r p o s e s  o f  m e n . 70

Jordan, Forms of In d iv id ua l i ty , op. c i t . , pp. 431-2,

G S jo rd a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  I 3 0 .

7 0 j o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  304 .  
Law, o f  c o u r s e ,  can  o n l y  be d e t e r m i n a t i v e  w i t h i n  t h e  l i m i t s  
o f  w i l l  a s  d i r e c t i v e .  S u p r a , p .  5 I .
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As en d  r e s u l t  o f  t h i s  d e v e l o p m e n t ,  i n  t h e  r e a l m  o f  l aw ,  t h e  

f e a r  o f  f o r c e  u l t i m a t e l y  h a s  r e p l a c e d  r e s p e c t  a s  t h e  b a s i s  

f o r  t h e  a u t h o r i t y  o f  t h e  law .

The A u t h o r i t y  o f  t h e  Law

N o t h i n g  i s  more o b v io u s  t h a n  t h a t  P r o f e s s o r  J o r d a n ' s

w h o le  a p p r o a c h  p r e c l u d e s  a n y  c o n c e p t i o n  o f  f o r c e  a s  a  v a l i d

b a s i s  f o r  t h e  a u t h o r i t y  o f  t h e  l a w .  Law s h o u l d  be i t s  own

a u t h o r i t y ,  f o r

w here  s t r u g g l e  m us t  be r e s o r t e d  t o  i n  o r d e r  t o  m a i n t a i n  
law  i t  i s  law i n  t h e  d e c r e p i t  s t a g e  t h a t  h a s  become t h e  
d e a d  s u p p o r t  o f  i n t e r e s t ;  and  t h e  c o r p o r a t e  o r  p u b l i c  
p u r p o s e  o f  t h e  s t r u g g l e  i n  t h i s  c a s e  i s  p r e c i s e l y  t o  
d e s t r o y  t h e  o b s o l e t e  law and  t h u s  make way f o r  g r o w t h . 7^

I t  w ould  seem no e x a g g e r a t i o n  t o  s a y  t h a t  t h e  d e g r e e  o f

f o r c e  r e q u i r e d  t o  " e n f o r c e "  t h e  law i s ,  i n  g e n e r a l  t e r m s ,  an

i n v e r s e  i n d e x  t o  i t s  v a l i d i t y .

Law more p r o p e r l y  i s  v iew ed  a s  t h e  r e p r e s e n t a t i o n  of  

g r o w th  i n  l i f e ,  w h e r e a s  s t r u g g l e  n e g a t e s  l i f e  i n  b o t h  i t s  

n a t u r a l  a n d - - e s p e c i a l l y - - i t s  c u l t u r a l  a s p e c t s .  I n  t e r m s  o f  

i t s  r e l a t i o n  t o  t h e  s t a t e ,  " i t  i s  t h e  law w h ic h  makes t h e  

s t a t e ,  and  n o t  t h e  s t a t e  w h ich  makes t h e  l a w . "7 2  T h i s  d i c 

tum i s  i n  d a n g e r  o f  b e i n g  m i s i n t e r p r e t e d ,  h o w ev e r ,  u n l e s s  

v iew ed  i n  t h e  c o n t e x t  o f  h i s  t o t a l  p h i l o s o p h y .

F i r s t ,  i t  s h o u l d  be remembered  t h a t  P r o f e s s o r  J o rd a n

7 1 Jordan, Theory of  L e g i s l a t i o n , op . c i t . , p. 306.

7 2 i b i d . , p. 40.
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d o e s  n o t  e q u a t e  " s t a t e "  w i t h  t h e  f o r m a l  g o v e r n m e n t a l  m a c h i n 

e r y .  D i s t i n c t i o n s  b e tw e e n  " s t a t e "  an d  " s o c i e t y "  a l s o  do  n o t  

a p p l y ,  " s t a t e "  means a  " s t a t e  o f  f a c t "  o r d e r e d  i n t o  a n  End.  

Th u s ,  i n  t h e  same way t h a t  a p e o p l e  a lw a y s  h a s  a  c o n s t i t u 

t i o n , 73 s o c i e t y  a t  t h e  maximum l e v e l  o f  c o m p r e h e n s io n  b e 

comes t h e  s t a t e  s o c i e t y . 7 ^  The view t h a t  t h e  s t a t e  im p o s e s  

" i t s  w i l l "  u p o n  " i t s  members" i g n o r e s  t h e  f a c t  t h a t  t h e r e  i s  

a  s t a t e  o n l y  b e c a u s e  t h e r e  a r e  c e r t a i n  r e l a t i o n s  e x i s t i n g  

among t h e  c o m p o n e n ts .  These  r e l a t i o n s  a r e  law i n  a n y  f u n c 

t i o n a l  s e n s e  o f  t h e  t e r m .

T h i s  d e f i n i t i o n  o f  law i n  t e r m s  o f  i t s  f u n c t i o n

r a t h e r  t h a n  i n  t e r m s  o f  i t s  f o r m a l  v a r i a b l e s  i s  t h e  s e c o n d

p o i n t  t o  be r e m em b ered .  The q u e s t i o n ,  t h e n ,  o f

how, i n  t e r m s  o f  g e n e r a l  p r i n c i p l e s ,  i t  i s  t h a t  law  i s  
i n v e s t e d  w i t h  power  a n d  a u t h o r i t y  . . . i s  a  q u e s t i o n  o f  
t h e  d i s t r i b u t i o n  o f  f u n c t i o n s  b e tw e e n  man a s  r a t i o n a l  
a g e n t  a n d  i n s t i t u t i o n  a s  w i l l  a g e n t . 75

7 3 S u p r a , p .  1 3 9 .

7 ^ W a t k i n s '  h i s t o r y  o f  t h e  " s t a t e - s o c i e t y - g o v e r n m e n t "  
s e m a n t i c i s m  i n d i c a t e s  t h a t  t h e  d i s t i n c t i o n  f i r s t  g a i n e d  f o r c e  
i n  t h e  h an d s  o f  t h e  Cliurch, w h ic h  d e s i r e d  a  s p h e r e  o f  a u t h o r 
i t y  e q u a l  t o  i f  n o t  s u p e r i o r  t h a n  c i v i l  g o v e rn m e n t ;  t h e  l a t e r  
d i s t i n c t i o n  g rew  o u t  o f  t h e  s t r i c t u r e s  o f  i n d i v i d u a l i s m  a s  a n  
u n n e c e s s a r y  b u t t r e s s  f o r  t h e  i d e a  o f  l i m i t e d  g o v e r n m e n t .  
F r e d e r i c k  M. W a t k i n s ,  The S t a t e  a s  a  C oncep t  i n  P o l i t i c a l  S c i 
e n c e  (New Y ork :  H a r p e r  & B r o t h e r s ,  1 9 3 4 ) 7

Our own r e s e a r c h  i n d i c a t e s  t h a t ,  i n  m odern  s o c i a l  t h e 
o r y ,  t h e  d i s t i n c t i o n  u s u a l l y  h a s  b e e n  u s e d  i n  c o n j u n c t i o n  
w i t h  a  m o ra l  c o n n o t a t i o n .  E i t h e r  t h e  n a s t y  o l d  s t a t e  i s  d o 
i n g  s o m e t h i n g  i t  s h o u l d n ' t  ( t h e  i n d i v i d u a l i s t s  a n d  I\1a r x )  o r  
i t  o u g h t  t o  be d o i n g  s o m e t h i n g  i t  i s n ' t  ( H e g e l ) .  P r o f e s s o r  
J o r d a n ' s  c o n c e p t  o f  " n a t u r a l - c u l t u r a l  e v o l u t i o n a r y  r e l a t i v i s m "  
makes i t  p o s s i b l e  t o  u s e  t h e  one te rm  f o r  i d e a l  an d  a c t u a l .

75jordan ,  Tneory of  L e g i s l a t i o n , op. c i t . , p. 149.
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I n  t h e s e  t e r m s .  I t  i s  t h e  i n s t i t u t i o n a l  w i l l  t h a t  c r e a t e s  

t h e  law a s  man i n  h i s  r a t i o n a l  c a p a c i t y  a t t e m p t s  t o  a r t i c u 

l a t e  t h e  l aw .  The q u a l i t y  o f  t h e  law t h a t  a c t u a l l y  r e s u l t s  

w i l l  d e p en d  upo n  th e  d e g r e e  t o  w h ic h  t h e  i n s t i t u t i o n a l  f o r 

c e s  can  u t i l i z e  m a n ' s  r a t i o n a l  c a p a c i t y  i n  t h e  d i r e c t i o n  o f  

t h e i r  a c t i v e  t e n d e n c i e s .

.Law, t h e n ,  a s  t h e  b a s i s  o f  f a i t h  and  c o n f i d e n c e  i n  g o v 
e r n m e n t ,  i s  a  c o n c e p t u a l i z a t i o n  o r  a n  h y p o t h e c a t i o n  [ s i c ]  
o f  t h e  d e p e n d a b l e n e s s  and  s t a b i l i t y  o f  i n s t i t u t i o n s ,  
w h ich  g i v e s  t o  t h a t  s t a b i l i t y  a s  f a c t  a  momentum o f  
w e i g h t  w h ic h  p r e - d e t e r m i n e s  t h e  f u t u r e ;  a n d  la w ,  a s  t h u s  
c o n t e m p l a t e d ,  i n  p r e c o n d i t i o n i n g  t h e  f u t u r e ,  makes  i t 
s e l f .  I t  i s  t h e n  t h e  s p o n t a n e o u s  t r a n s f o r m a t i o n  o f  t h e  
l i f e  p r o c e s s  i n t o  a r e l a t i o n  o f  o r d e r ,  t h e  s p o n t a n e i t y  
o f  t h e  p r o c e s s  i m p l i c a t i n g  t h e  s u b s t a n t i a l i t y  o f  w i l l ,  
t h a t  c o n s t i t u t e s  t h e  d i f f e r e n c e  b e tw e e n  a  law and  a l l  
o t h e r  t h i n g s ,  a n d  a t  t h e  same t im e  a c c o u n t s  f o r  i t s  
" o r i g i n . "  And i n  so  f a r  a s  t h e  o r i g i n  o f  l aw  i s  t o  be 
o b j e c t i f i e d ,  i t  i s  n e c e s s a r y  t o  r e f e r  i t  m e r e l y  t o  t h e  
f a c t  t h a t  i n s t i t u t i o n s  a s  b o d i e s  o f  f a c t  become c o r p o r 
a t e  o r d e r s  t l i ro u g h  t h e  w e i g h t  o f  t h e  n a t u r a l  and  c u l t u r 
a l  c o n d i t i o n s  t h a t  g i v e  them e x i s t e n c e  and  d e t e r m i n e s  
t h e i r  d i r e c t i o n s  o f  g r o w t h .  The s u b s t a n t i a t i o n  o f  t h e s e  
n a t u r a l  and  c u l t u r a l  c o n d i t i o n s  w i t h i n  t h e  o r d e r ,  t h e  
s y n t h e s i s  o f  whose s p e c i f i c  r e l a t i o n s  i s  d e r i v e d  f rom  
e n d s  o p e r a t i n g  p u r p o s i v e l y ,  i s  t h e  s p o n t a n e i t y  known i n  
f a c t  a s  w i l l .  I t  i s  c o r p o r a t e  w i l l  t h a t  "makes"  l a w . 7 °

The a u t h o r i t y  of  t h e  law t h e n  r e s t s  upon  t h e  p r o m i s e  o f  t h e  

law  i t s e l f  t o  a s s i s t  i n  t h e  d e v e l o p m e n t  o f  l i f e .  J u s t  a s  

one e a t s  b e c a u s e  one icnows t h a t  e a t i n g  s a t i s f i e s  h u n g e r ,  one 

o b ey s  t h e  law b e c a u s e  one knows t h r o u g h  e x p e r i e n c e  t h a t  a d 

h e r e n c e  t o  t h e  law l e a d s  t o  t h e  f u l f i l l m e n t  o f  t h e  p u r p o s e s  

o f  l i f e .  And w i t h o u t  t h i s  a s s u r a n c e  f rom  e x p e r i e n c e ,  f o r c e  

c a n n o t  an d  w i l l  n o t  compel  o b e d i e n c e .

T o i b i d . , pp. 3 7 -8 .
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P r o f e s s o r  J o r d a n  d i d  n o t  e n v i s i o n  a  b l i n d  o b e d i e n c e ,  

h o w e v e r ,  a s  i n  t h e  c u s to m a r y  p o p u l a r  d i c h o to m y  b e tw e e n  a b s o 

l u t e  o r d e r  a n d  a b s o l u t e  a n a r c h y .  L i f e  a s  a  w h o le ,  i n  h i s  

v i e w ,  a l w a y s  i n v o l v e s  r i s k s  i n  t h e  fo rm  o f  a c t s  t o  a t t a i n  

e n d s . 77 The a t t i t u d e  o f  t h e  i n d i v i d u a l i t y  t o w a rd  law i s  

n o t  t h e n  one o f  " a s s e n t . "

[ f ] h e  p r o p e r  m e a n in g  o f  a s s e n t  i s  t o  be f o u n d  i n  t h e  
p r i m i t i v e  c a s e  where  cus tom  a d a p t s  t h e  i n d i v i d u a l  t o  h i s  
l i f e  c o n d i t i o n s  b e f o r e  he i s  a w a re  o f  t h e  f a c t  a t  a l l .  
S t r i c t l y  s p e a k i n g ,  t h e  p r a c t i c a l  s i g n i f i c a n c e  o f  t h e  i n 
d i v i d u a l  g e n e r a l l y  l i e s  i n  t h e  f a c t  t h a t  he n e v e r  a c c e p t s  
o r  a s s e n t s  t o  t h e  c o n d i t i o n s  o f  h i s  l i f e , an d  t h i s  m a l - 
a d a p t a t i o n  i s  t h e  c o n d i t i o n  o f  h i s  d e v e l o p i n g  a  w i l l  a s  
a n  i n d i v i d u a l .7 u

T h i s  e l e m e n t  o f  r i s k  i n  l i f e  i s  why " law can  n e v e r  compel

a s s e n t ,  an d  . . .  no s t a t e  o f  w i l l  o r  p u r p o s e  can  be i n d u c e d

by  f o r c e . " 7 9

7 7 S u p r a , pp .  4 2 - 7 .

7 8 J o r d a n ,  Tlieory o f  L e g i s l a t i o n , o p . c i t . , pp .  5 3 - 4 .  
L i n d n e r  w r i t e s ,  i n  a n s w e r  t o  t h e  q u e s t i o n T ^ 'K i u s t  You Con
form" ? : "Man i s  a  r e b e l .  He i s  co m m it te d  by h i s  b i o l o g y  n o t  
t o  c o n fo rm ,  a n d  h e r e i n  l i e s  t h e  p a r a m o u n t  r e a s o n  f o r  t h e  aw
f u l  t e n s i o n  he e x p e r i e n c e s  t o d a y  i n  r e l a t i o n  t o  S o c i e t y .
[M]an c a n n o t  s u b m i t ,  c a n n o t  s u r r e n d e r  h i s  b i r t h r i g h t  o f  p r o 
t e s t ,  f o r  r e b e l l i o n  i s  one o f  h i s  e s s e n t i a l  d i m e n s i o n s .  He 
c a n n o t  d e n y  i t  and  r e m a i n  a  man. I n  o r d e r  t o  l i v e  he  m us t  
r e b e l . "  R o b e r t  L i n d n e r ,  Must You Confrom? (New Y ork :  R i n e 
h a r t  & C o . ,  1 9 5 6 ) ,  p .  176*1

The same a p p r o a c h ,  i n  l e s s  i m p a s s i o n e d  t o n e ,  i s  im
p l i c i t  i n  C o h e n ' s  c r i t i c i s m  o f  t h e  " r e f o r m "  t h e o r y  o f  c r i m i 
n a l  p r o c e d u r e ,  w h ic h  a t t e m p t s  t o  " a d j u s t "  t h e  i n d i v i d u a l  t o  
t h e  s o c i a l  o r d e r .  M o r r i s  R. Cohen, R e a so n  and  Law ( G le n c o e :  
Tlie F r e e  P r e s s ,  1 9 5 0 ) ,  PP* 4 4 - 5 6 .  " Crime i s  n o t  t h e  d i r e c t
r e s u l t  o f  p s y c h o l o g i c  f a c t o r s ,  b u t  d e p e n d s  d i r e c t l y  on s o 
c i a l  i n s t i t u t i o n s . '  I b i d . ,  p p .  5 5 - 6 .

7 9 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  2 7 8 .
He a l s o  q u e s t i o n  " w h e t h e r  t h e  p s y c h o l o g i c a l  m e th o d s  d i f f e r  
i n  a n y  f u n d a m e n t a l  way f ro m  o r d i n a r y  m e th o d s  o f  f o r c e . "  J o r -
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The outcome o f  a  r e a l  a c t  c an  n e v e r  be known i n  a d v a n c e ,  
so  c a n  n e v e r  be made t h e  c o n t e n t  o f  a command. Thus 
w i t h o u t  i n t e l l i g i b i l i t y  i t  h a s  no  a u t h o r i t y ,  an d  w hat  
d o e s  n o t  p o s s e s s  a u t h o r i t y  i n  i n t e l l i g i b i l i t y  i s  n o t  
law .  The t h e o r y  t h a t  w i l l  o r  law  o p e r a t e s  t o  c o r r e c t  
s p e c i f i c  e v i l s  an d  a b u s e s ,  and  t o  d e l i v e r  p r e c i s e  p r o 
n o u n c em en ts  r e p r e s e n t i n g  some h y p o t h e t i c a l  s o v e r e i g n  
" a u t h o r i t y , "  i s  a  s y s t e m  o f  a b s t r a c t i o n ,  and  makes o f  
p o s i t i v i s m  t h e  p e c u l i a r . i n s t r u m e n t  o f  a u t o c r a c y  and  
c a p r i c e  i n  g o v e r n m e n t s . ^ ®

As i t  i s  " s o c i a l  p r o c e s s  t h a t  i s  made i n t o  l a w , " 8 l

m u s t  be s u c h  a s  t o  e n c o u r a g e  t h e  s p o n t a n e o u s  a c t i o n  i n h e r e n t

i n  t h a t  p r o c e s s .

P r o f e s s o r  J o r d a n  b e l i e v e d  t h a t  t h e  v a l i d i t y  o f  law

i s  b a s e d  upon  t h e  d e g r e e  t o  w h ic h  i t  p r o v i d e s  " b o t h  f o r  t h e

harm ony o f  i n d i v i d u a l  p u r p o s e s  i n  t h e  s y s t e m  o f  c u l t u r a l

v a l u e s  and  a l s o  e q u a l l y  f o r  t h e i r  r e a l i z a t i o n  a s  i n d i v i d u a l

p u r p o s e s .  . . . ’’82 T h i s  l e d  him t o  b e l i e v e  t h a t  t h e  whole

a p p r o a c h  o f  c o n t e m p o r a r y  law i s  e r r o n e o u s .  I n  a n  example

p e c u l i a r l y  a p p r o p r i a t e  t o  t h e  1 9 2 0 ’ s ,  he  w r o t e ,  r e g a r d i n g

m i n e r s ’ u n i o n s  v s .  e m p l o y e r s ’ o r g a n i z a t i o n  c o n f l i c t s :

The f a c t  t h a t  " f a u l t "  i s  so  d i f f i c u l t  t o  f i n d  i n  s u c h  
c a s e s  i s  due t o  t h e  i n e v i t a b l e  t e n d e n c y  t o  l o o k  f o r  i t  
i n  t h e  " w i l l s "  o f  n a t u r a l  p e r s o n s ;  w h e r e a s  t h e  f a u l t  i s  
a m a t t e r  o f  m a l a d j u s t m e n t  o f  i n s t i t u t i o n a l i z e d  i n s t r u 
m en ts  t o  p u r p o s e s ,  a n d  s u c h  i n s t r u m e n t s ,  a s  o b j e c t i v e ,  
h ave  no p e c u l i a r  r e l a t i o n s  t o  s p e c i f i e d  t y p e s  o f  p e r s o n s  
b u t  a r e  o b j e c t i v e  i n  t h a t  t h e y  c o n t r i b u t e  t o  t h e  d e t e r 
m i n a t i o n  o f  t h e  lav; o f  p e r s o n s .  The word f a u l t  i n

d a n .  T heory  o f  L e g i s l a t i o n , o p . c i t . , p .  435.

Q O j b i d . ,  p p .  3 0 4 - 5 .

G l l b i d . , p .  107.

Jordan, The Good l i f e , op . c i t . , p. 9*
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c a s e s  i n v o l v i n g  c o r p o r a t e  r e l a t i o n s  h a s  more n e a r l y  t h e  
m ean ing  a s  u s e d  i n  g e o l o g i c a l  d i s c u s s i o n ,  s i n c e  i t  i n 
d i c a t e s  a  b r e a k  i n  t h e  s o c i a l  s t r a t i f i c a t i o n  r a t h e r  
t h a n  a r e f e r e n c e  t o  i n d i v i d u a l  w i l l s ,

T h i s  f o l l o w s  f rom  h i s  i n t e r p r e t a t i o n  o f  mind a s  o b j e c t i v e .

I f  t h e  i n d i v i d u a l ' s  mind i s  "made up" o f  t h e  f ra m e w o rk  o f

c o r p o r a t e  and  c u l t u r a l  i n s t i t u t i o n s  i n  w h ic h  he l i v e s ,  t h e n

i t  f o l l o w s  t h a t  " f a u l t "  can  be fo u n d  o n l y  i n  t h e  o b j e c t i v e

w o r l d - - t h e  w o r l d  o u t s i d e  t h e  n a t u r a l  p e r s o n 84

The a p p l i c a t i o n  o f  t h i s  view t o  c r i m i n a l  law seems 

t r u l y  r e v o l u t i o n a r y ,  s i n c e  i t  r u n s  c o u n t e r  t o  m os t  o f  t h e  

o p e r a t i v e  t h e o r i e s  o f  p u n i s h m e n t  and  i n d i v i d u a l  r e f o r m .  Un

d e r  P r o f e s s o r  J o r d a n ' s  a p p r o a c h ,  " a  bad  c h a r a c t e r  i s  t h e n  a  

s u b j e c t i v e  r e p r e s e n t a t i o n  o f  a n  i n a d e q u a t e  i n s t i t u t i o n . " ^ 5  

More s p e c i f i c a l l y ,  he s t a t e s  t h a t

t h e  whole  mess o f  c r i m i n a l  law i s  a n  a b o m i n a t i o n  t o  t h e  
s e n t i m e n t  o f  t h e  o r d i n a r y  m ind .  A c r im e  m us t  come t o  
be r e c o g n i s e d  a s  a  s i t u a t i o n  i n  w h ic h  e l e m e n t s  o f  means

J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p p .  4 0 8 - 9 .

3'^There may be a n  i n c o n s i s t e n c y  h e r e ,  s i n c e  he b lamed 
t h e  p r e s e n t  m a l a i s e  on a  f a i l u r e  o f  i n t e l l i g e n c e - - i . e . , t h e  
human w i l l .  Such a  f a i l u r e ,  h o w ev e r ,  wou ld  seem n o t  t o  i n 
c u r  " f a u l t "  o r  " g u i l t "  i n  t h e  u s u a l  s e n s e  o f  m o ra l  t u r p i t u d e .  
I t  r e s u l t s  f rom  t h e  dom inance  o f  i r r a t i o n a l  e l e m e n t s  i n  t h e  
m ake-up  o f  m i n d - - i n t e r e s t ,  p a s s i o n ,  b l i n d  o b e d i e n c e  t o  t h e  
s jnnbols  and  s h i b b o l e t h s  o f  t h e  p a s t ,  e t c . A s i t u a t i o n  s u c h  
a s  r e s u l t s  f ro m  t h i s  c o n d i t i o n  may n o t  be a l l e v i a t e d  t h r o u g h  
t h e  p o i n t i n g  o f  a c c u s i n g  f i n g e r s j  i n  h i s  b i t t e r  c r i t i q u e  o f  
b u s i n e s s ,  f o r  ex am p le ,  he  i s  d e n o u n c i n g ,  n o t  b u s i n e s s m e n ,  b u t  
a  p a r t i c u l a r  " m o t iv e "  t h a t  h a s  b l i n d e d  i n t e l l i g e n c e ,  a n d  l e d  
t o  a  c o n t r o l  f o r  t h e  s a k e  o f  c o n t r o l - - i . e . ,  p u r p o s e l e s s  c o n 
t r o l .  I n t e l l i g e n c e  b l i n d e d  by  t h e  " v a l u e s '  o f  t h e  p a s t  i s  
n o t  f r e e .

Q S i b i d . , p. 1 6 9 .
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f a l l  o f  t h e  p r o p e r  e n d i n g ,  and  t h e  c u r e  o r  " p u n i s h m e n t "  
f o r  c r im e  i s  t h e  c o m p e n s a t o r y  a d a p t a t i o n  o f  means so  
t h a t  none o f  t h e  a c t i v e  a g e n c i e s  m is s  t h e  m a r k " . . .

U n f o r t u n a t e l y ,  P r o f e s s o r  J o r d a n  d i d  n o t  e l a b o r a t e  t h i s  s t a t e 

m e n t ,  w h ic h  a s  i t  s t a n d s  w i l l  be t o  many a  g r o s s  o v e r s i m p l i 

f i c a t i o n  o f  a n  e n o r m o u s ly  com plex  p r o b le m .  I f  one i n t e r 

p r e t s  h i s  m ean ing  c o r r e c t l y ,  i t  would  seem t h a t  c r im e  r a t e s  

- - a s  w e l l  a s  o t h e r  s o c i a l  d i s o r d e r s - - m a y  be t a k e n  a s  i n v e r s e  

i n d i c e s  t o  t h e  v a l i d i t y  o f  t h e  p r e v a i l i n g  l e g a l  s y s t e m  and  

t h u s  o f  t h e  e x t e n t  t o  w h ic h  t h e  p u r p o s e s  o f  l i f e - - i t s  c r e a 

t i v e  e n e r g i e s - - h a v e  f a i l e d  t o  be o r g a n i z e d  i n  s u c h  a way a s  

t o  p r o v i d e  o p p o r t u n i t i e s  f o r  s i g n i f i c a n t  a c t i o n .

I n  a n y  c a s e ,  i t  seems t h a t  P r o f e s s o r  J o r d a n ' s  a p 

p r o a c h — i n  g e n e r a l ,  s i n c e  h i s  s t a t e m e n t  i s  q u i t e  g e n e r a l - - i s  

more c o n s i s t e n t  w i t h  much o f  t h e  f i n d i n g s  o f  s o c i a l  s c i e n c e  

t h a n  a n y  o f  t h e  t h e o r i e s  o f  c r i m i n a l i t y  em bodied  i n  t h e  l e g 

a l  s y s t e m . 87 F u r t h e r m o r e ,  t o  a  s o c i e t y  w i t h  a n  i n c r e a s i n g  

c r im e  p r o b l e m 3 8 - - w h i c h ,  i n c i d e n t a l l y ,  was i g n o r e d  i n  a l l  t h e

S o i b i d . ,  p .  3 4 1 .

^^M ontagu ,  t h e  a n t h r o p o l o g i s t ,  w r i t e s :  " i t  i s  s o c i e t y ,  
n o t  t h e  i n d i v i d u a l ,  t h a t  c r e a t e s  t h e  c o n d i t i o n s  w h ic h  e n c o u r 
ag e  t h e  d e v e lo p m e n t  o f  c r i m i n a l  b e h a v i o r .  Our s o c i e t y  i s  i n  
many ways d i s o r g a n i z e d  and  d i s h a r m o n i o u s .  And one o f  t h e  r o o t  
r e a s o n s  f o r  t h i s  h a s  b e e n  t h e  f a i l u r e  t o  u n d e r s t a n d  t h e  t r u e  
n a t u r e  o f  man, an d  t o  s o c i a l i z e  and  e d u c a t e  him a c c o r d i n g l y .  
The d i s o r g a n i z a t i o n  a n d  d i s h a r m o n y  a r e  n o t  g e n e t i c  b u t  s o c i a l  
i n  o r i g i n ,  and  . . . i t  i s  n o t  m a n ' s  b i o l o g i c a l  b u t  h i s  s o 
c i a l  d i s h a r m o n y  and  d i s o r g a n i z a t i o n  w h ic h  l a r g e l y  d e t e r m i n e s  
who w i l l  and  when he w i l l  become a  c o m m i t t e r  o f  c r i m e s . "
A s h l e y  Montagu,  The B i o s o c i a l  N a t u r e  o f  Man (New York :  Grove 
P r e s s ,  1 9 5 6 ) j pp .  9 9 - 1 0 0 .

8 8 c f .  D a n i e l  P. M oynihan ,  " The P r i v a t e  Government  o f
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d i s c u s s i o n  o f  n a t i o n a l  p u r p o s e - - s u c h  a n  a p p r o a c h  would  seem 

a t  l e a s t  t o  m e r i t  c o n s i d e r a t i o n .  I t  i s  p o s s i b l e  t h a t  P r o f e s 

s o r  C o h e n ' s  s t a t e m e n t  t h a t  " t h e  c r i m i n a l  law r e p r e s e n t s  t h e  

p a t h o l o g y  o f  c i v i l i z a t i o n " ^9  i s  a  t a u t o l o g y  w i t h  p r a c t i c a l  

s i g n i f i c a n c e .

Cr im e ,  t h e n ,  r e p r e s e n t s  a  f a i l u r e  o f  i n t e l l i g e n c e  

t o  o r d e r  t h e  f a c t s  o f  l i f e  i n  s u c h  a  m anner  a s  t o  make p o s 

s i b l e  s i g n i f i c a n t  a c t i o n ,  w h ic h  i s  a  c r i t e r i o n  f o r  t h e  v a 

l i d i t y  o f  l a w .  The p r o b le m s  o f  c r im e  an d  o t h e r  f o rm s  o f  s o 

c i a l  d i s o r d e r  c a n n o t  be " s o l v e d "  t h r o u g h  i n c r e a s e d  f o r c e ,  

s e v e r e r  p e n a l t i e s ,  e t c . , b u t  o n l y  t h r o u g h  t h e  o r d e r i n g  o f  

t h e  f a c t s  o f  l i f e  i n t o  i n s t r u m e n t s  s o  t h a t  t h e y  ca n  be u s e d  

i n  t h e  a c c o m p l i s h m e n t  o f  human p u r p o s e s .

This ordering i s  impossible within the "mind" of the

indiv idual  human being. As the mind of the individual i s  

the order of the objective fa c t  which includes individual,  

physical environment, and the corporate and cu l tu ra l  i n s t i -

C rim e ,"  The R e p o r t e r ,  XXV ( J u l y  6 ,  1 9 6 1 ) ,  pp .  1 4 - 2 1 .  He n o t e s
t h a t ,  a c c o r d i n g  t o  t h e  S p e c i a l  Group on O r g a n iz e d  Crime of  
t h e  D e p a r t m e n t  o f  J u s t i c e ,  a n  e s t i m a t e d  $47 b i l l i o n ,  a l m o s t  
o n e - t e n t h  o f  t h e  g r o s s  n a t i o n a l  p r o d u c t ,  i s  s p e n t  a n n u a l l y  
on i l l e g a l  g a m b l i n g  a l o n e . At l e a s t  h a l f  o f  t h i s  g o e s  t o  
p o l i t i c i a n s  an d  la w  e n f o r c e m e n t  o f f i c i a l s  f o r  p r o t e c t i o n .
I b i d . ,  p .  l 4 .  A l s o  i n t e r e s t i n g  i s  h i s  o b s e r v a t i o n  t h a t  " f o r  
a l l  i t s  o b v i o u s  i m p o r t a n c e ,  t h e  s u b j e c t  o f  o r g a n i z e d  c r im e  
h a s  r a r e l y  e n g a g e d  t h e  s e r i o u s  a t t e n t i o n  o f  A m er ican  p o l i t i 
c a l  s c i e n t i s t s .  I n  t h e  d e c a d e  o f  t h e  1 9 5 0 ' s . . . n o t  a  
s i n g l e  i t e m  on c r im e  a p p e a r e d  i n  t h e  A m er ican  P o l i t i c a l  S c i 
en c e  R e v ie w . I b i d . , p .  16.

69cohen,  o£. c i t . , p. 6 0 .
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tu t lons of his  world, so the order of tha t  mind can be no 

b e t te r  than the order which prevails  among these f a c ts .  The 

individual can v isual ize ,  through his creative in te l l igence  

and to the extent tha t  his  in te l l igence  can be freed from 

su b jec t iv i ty  of reference and other i r r a t io n a l  fa c to rs ,  the 

appropriate order of fa c t ;  but the individual,  qua ind iv id 

ual ,  i s  powerless to rea l iz e  th is  order in  a c tu a l i ty .  There

fore ,  "the ra t io n a l  a t t i tu d e  to an i r r a t io n a l  world i s  a 
sneer of d i sd a in ."^0

But the individual i s  not merely a " ra t iona l  a t t i 

tude" ; the growth tendencies which are part  of his b io lo g i

cal nature compel him to attempt to organize his world in 

such a manner as to make ac tion  possible. Since, in the 

modern in d u s t r ia l  world, the instruments to ac tion  are la rg e 

ly beyond h is  grasp, these growth tendencies issue in ac ts  

tha t  must be termed i r r a t i o n a l .  The active energies of l i f e  

can achieve f r u i t io n  in the accomplishment of human purposes 

only within a system of fa c t  that i s  ordered to f a c i l i t a t e  

the r e a l iz a t io n  of these purposes as ends. This order is  

the mind of the corporate whole--the law of the s ta te .

9 0 Jordan, The L i f e  o f  Mind, o p . c i t . , pp. 2 3 O-I,



CHAPTER VI 

THE QUESTION OP FREEDOM

D e s p i t e  a t t e m p t s  t o  r e c a s t  P r o f e s s o r  J o r d a n ' s  p h i 

l o s o p h y  i n t o  t h e  i n d i v i d u a l i s t  m o l d , l  t h e  p r i m a r y  r e a s o n  f o r  

d i s c u s s i n g  h i s  t h e o r y  f rom  t h e  p e r s p e c t i v e  o f  " f r e e d o m "  i s  

t h e  p r e - e m i n e n t  p l a c e  w h ich  t h e  t e r m ,  i f  n o t  t h e  s u b s t a n c e . ,  

o c c u p i e s  i n  t h e  A m er ican  i d e o l o g y .  I t  i s  n o t  d e n i e d  t h a t  

h i s  p h i l o s o p h y  r e t a i n s  some o f  t h e  p o s i t i v e  v a l u e s  p ro m o te d  

by i n d i v i d u a l i s m - - a s ,  e . g . , f r e ed o m  o f  e x p r e s s i o n ;  i t  a l s o  

c a n n o t  be d e n i e d  t h a t  h i s  whole  a p p r o a c h  i s  c h a r a c t e r i z e d  by 

a b e l i e f  t h a t ,  i n  h i s  w o rd s ,  " t h e  p ro b le m s  o f  o u r  t im e  w i l l  

n e v e r  be s o l v e d  by t a l k i n g  a b o u t  ' f r e e d o m . '"2 As i n d i c a t e d  

e a r l i e r ,  P r o f e s s o r  J o r d a n  f o r t h r i g h t l y  r e c o g n i z e d  t h e  i m p u 

t i o n s  o f  h i s  a p p r o a c h ,  and  made no a t t e m p t  t o  " s e l l "  h i s  

t h e o r i e s  u n d e r  a  b a n n e r  o f  " r e a l "  f r e e d o m ,  a s  t h i s  t e r m  was 

u s e d  by t h e  i n d i v i d u a l i s t s .

The a t t e m p t  t o  i n t e r p r e t  P r o f e s s o r  J o r d a n  i n  t e r m s

^ R o b e r t  A. C o r n e t t ,  " i n d i v i d u a l i s m  i n  t h e  E t h i c s  o f  
E l i j a h  J o r d a n , "  E t h i c s , LXVI ( 1 9 5 5 ) .  PP- 6 1 - 6 .

2 s a i d  i n  c o n v e r s a t i o n  w i t h  P r o f e s s o r  John P a u l  Dun
c an ;  q u o t e d  by p e r m i s s i o n  o f  P r o f e s s o r  Duncan.
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o f  I n d i v i d u a l i s m  r e q u i r e s  a  r e - w o r k l n g  o f  t h e  t e n e t s  o f  t h i s  

bod y  o f  d o c t r i n e .  I t  seems I m p o s s i b l e  t o  d e n y ,  f o r  e x a m p le ,  

t h a t  I n d i v i d u a l i s m  ( e x c e p t  H obbes )  v iewed  f r e e d o m - - l n  b o t h  

p e r s o n  and  p r o p e r t y - - a s  p e r  s e  d e s i r a b l e .  T h a t  s u c h  a  f o r 

m u l a t i o n  I s  I n a d e q u a t e  may be s e e n  I n  t h e  a t t e m p t  o f  P r o f e s 

s o r  M orgen thau  t o  d e f e n d  " f r e e d o m  and e q u a l i t y "  a s  t h e  " p u r 

pose"  o f  A m er ican  p o l i t i c s ,  w h e r e i n  he was d r i v e n  t o  c o n 

c l u d e  t h a t  t h e  a c h i e v e m e n t  o f  f r e e d o m  and  e q u a l i t y

c o n s t i t u t e s  b u t  one o f  t h e  p r e c o n d i t i o n s  o f  m a n ' s  s e l f -  
f u l f i l l m e n t .  To a c h i e v e  t h a t  s e l f - f u l f i l l m e n t  I t s e l f  
f r e e d o m  and  e q u a l i t y  m us t  be d i r e c t e d  to w a rd  a  t r a n s 
c e n d e n t  s u b s t a n t i v e  g o a l ,  f o r  t h e  s a k e  o f  w h ic h  f r e e d o m  
a n d  e q u a l i t y  a r e  s o u g h t .  I t  I s  f rom  s u c h  a  g o a l  t h a t  
e q u a l i t y  and  f r e e d o m  r e c e i v e  t h e i r  o r d e r ,  t h e i r  l i m i t s ,  
and  t h e i r  p u r p o s e - - t h a t  I s ,  t h e i r  m e a n i n g .^

T h i s ,  I n  a  n u t s h e l l .  I s  P r o f e s s o r  J o r d a n ' s  p o s i t i o n :  f r e e d o m  

h a s  m ean ing  o n l y  I n  r e l a t i o n  t o  p u r p o s e s .  As we have  s e e n ,  

h o w e v e r ,  he r e j e c t s  t h e  c o n c e p t i o n  o f  p u r p o s e  a s  a n  a r b i t r a r y  

" d e s i r e "  on t h e  p a r t  o f  t h e  I s o l a t e d  I n d i v i d u a l ;  p u r p o s e ,  t o  

P r o f e s s o r  J o r d a n  a s  t o  P r o f e s s o r  M o rg e n th a u ,  I s  a " t r a n s c e n 

d e n t  s u b s t a n t i v e  g o a l , "  b u t  t h e  f o r m e r  v iews  them a s  p u b l i c  

I n  n a t u r e .  P r a c t i c a l  p h i l o s o p h y  m ust  c o n c e r n  I t s e l f  w i t h  

t h e  n a t u r e ,  s t a t u s  and  f u n c t i o n  o f  t h e s e  " g o a l s "  I n  r e l a t i o n  

t o  w h ich  f r e ed o m  a c q u i r e s  m e a n in g .

B ec au se  " f r e e d o m "  I s  " t h e  s h i b b o l e t h  o f  o u r  a g e , " 5

% a n s  J .  M o rg e n th a u ,  The P u r p o s e  o f  A m er ican  P o l i 
t i c s  (New York:  A l f r e d  A. K nopf ,  I 9 6 0 ) ,  p .  2 3 B.

^ E l i j a h  J o r d a n ,  E s s a y s  I n  C r i t i c i s m  ( C h i c a g o :  U n i 
v e r s i t y  o f  C h icago  P r e s s ,  195^ ) ,  p .  2 4 8 .
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I t  seems no more than f a i r  to examine the implications of 

his  philosophy from th is  perspect ive .°  To be f a i r ,  however, 

such an examination must be preceded by a c r i t i c a l  evaluation 

of the usual notions of freedom.

The Inadequacy of the Usual Formulation

Heilbroner writes  tha t  Marx’ great  contribution to 

thought was "his  in s is tence  that the economy was in e x t r i c a 

bly a par t  of the la rger  social  t o t a l i t y .  . . ."? In the 

same way i t  could be said tha t  Professor Jordan places the 

(corre la ted?) question of freedom within the broad context 

of n a tu ra l -c u l tu ra l  l i f e ,  in  l ieu  of the " in d iv id u a l i s t i c  

formulae of l i b e r ty  . . . [which] could be upheld only in 

the innocence of eighteenth-century ra tionalism, with ingen

uous self-evidences and unshakable t ru th s ."^

^Professor Jordan dea lt  with th is  problem in  " The 
False Principle  of Liberalism," Ethics, IVL ( 1 9 3 6 ) ,  pp. 2 7 6 - 
9 1 , which was an a t tack  upon the fundamental assumptions of 
l ibera l ism . Otherwise, h is  comments r e la t iv e  to "freedom" 
were usually  e i th e r  ( l )  derogatory of the in d iv id u a l i s t  con
ception, or (2 ) Implicates of other po in ts—as, e .g . ,  ac tion 
requires  a freedom to ac t .

The treatment here i s ,  then, la rge ly  by implication 
and inference, except where spec if ic  mention to the contrary 
i s  made. Direct quotation, of course, indicates  such an ex
ception. Rhetorically ,  the in fe re n t ia l  nature of the mater
i a l  continually  w i l l  be indicated.

^Robert L. Heilbroner, The Future as History (New 
York: Harper & Brothers, 1 9 5 9 ) ,  P. 42 .  Marx re ta ined the 
economic determinism of the ind iv id u a l i s t s ,  however, and i t  
was l e f t  to Thorstein Veblen to complete the task, showing 
tha t  cu l ture ,  through the in s t i tu t io n s  in which i t  is  embod
ied, can a f fe c t  the economy as well as vice versa .

^Michael Polanyi, The Logic of Liberty (Chicago: Uni-
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I n d i v i d u a l i s m ,  a s  h a s  b e e n  n o t e d  by P r o f e s s o r  H a c k e r ,  

" t e n d s  t o  s e e  o n l y  g o v e r n m e n t  a s  t h e  p o t e n t i a l  t h r e a t  t o  a 

c i t i z e n ’ s r i g h t s . " 9 M i l l  an d  t h e  l a t e r  l i b e r a l s ,  i t  i s  t r u e ,  

r e c o g n i z e d  " t h a t  e v e n  i f  men l i v e  u n d e r  a  f r e e  g o v e rn m e n t  

t h e y  can  s t i l l  h ave  t o  p u t  up  w i t h  a  t y r a n n i c a l  s o c i e t y , "  

b u t  t h e y  w ere  u n a b l e  t o  c o n s t r u c t  " a  t h e o r y  o f  f r e e d o m  . . . 

w h ich  w i l l  h a r m o n iz e  w i t h  t h e  f a c t s  o f  p o w e r . " T h e  i n d i 

v i d u a l i s t  f o r m u l a t i o n  o f  f r e e d o m  a s  t h e  a b s e n c e  o f  g o v e r n 

m e n t a l  r e s t r a i n t ,  c o u p l e d  w i t h  t h e  g r o w th  o f  power  c e n t e r s  

o t h e r  t h a n  t h e  f o r m a l  a g e n c i e s '  o f  g o v e rn m e n t ,  l e a d s  t o  a 

p a r a d o x i c a l  p r o b le m :  How d o e s  one l i m i t  t h e  power  o f  g o v e r n 

m e n t ,  t o  k eep  i t  f rom  v i o l a t i n g  i n d i v i d u a l  l i b e r t i e s ,  w h i l e  

endow ing  i t  w i t h  s u f f i c i e n t  power t o  p r o t e c t  t h e  i n d i v i d u a l  

a g a i n s t  o t h e r  power c e n t e r s  i n  s o c i e t y ?

v e r s i t y  o f  C h icag o  P r e s s ,  1 9 5 1 ) ,  p .  v i i .  One f i n d s  i n c r e a s 
i n g  r e c o g n i t i o n  o f  t h i s  f a c t  n o t  o n l y  i n  t h e  more a d v a n c e d  
s o c i a l  s c i e n c e s  b u t  a l s o  i n  r a t h e r  u n e x p e c t e d  p l a c e s .  Thus ,  
a n  a p o l o g i s t  f o r  t h e  A m er ican  b u s i n e s s  v e r s i o n  o f  l a i s s e z - 
f a i r e  c a n d i d l y  w r i t e s  t h a t  " w h a t  a c t u a l l y  h a p p e n s  t o  t h e  i n 
d i v i d u a l  i s  u l t i m a t e l y  d e t e r m i n e d  n o t  by  t h e  f r e e  p l a y  o f  a 
m a r k e t ,  b u t  by  t h e  a d m i n i s t r a t i v e  p r o c e s s e s  o f  a n  o r g a n i z a 
t i o n . "  T h e o d o re  V. H o u s e r ,  B ig  B u s i n e s s  an d  Human V a lu e s  
(New York :  M c G ra w -H i l l ,  1 9 5 7 ) , P. 4 .  S t u d i e s  o f  f r e e d o m  by 
p s y c h i a t r i s t s ,  who r e c o g n i z e  t h e  b r o a d e r  a s p e c t s  o f  t h e  p r o b 
lem ,  may be fo u n d  i n  E r i c h  Promm, E s cape  From Freedom (New 
Y ork :  R i n e h a r t  & C o . ,  1 9 4 1 ) ,  an d  R o b e r t  L i n d n e r ,  Must  You 
Conform? (New Y ork :  R i n e h a r t  & C o . ,  1 9 5 6 ) .  The l a t t e r  a s 
s e r t s  t h a t  " n o n - c o n f o r m is m  i s  t h e  m a j o r ,  p e r h a p s  t h e  o n l y ,  
s i n  o f  o u r  t i m e . "  I b i d . , p .  33 .

^Andrew Hacker, P o l i t i c a l  The ory : Philosophy, Ideolo
gy, Science (New York: The Macmillan Co., 1 96I ) ,  p .  27F!

lO l b i d . , p .  2 7 7 .

41I b i d . , p. Ô0 8 .
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This problem has been most acute in the realm of 

economics, where l a i s s e z - fa i r e  was supposed to have resu l ted  

in the maximum production of useful goods and services .  

Professor Jordan argues that  the freedom to produce had been 

limited when production came under the control of the b u s i 

nessman, which he defines as tha t  element in  socie ty--no t  

necessari ly  any given individual--concerned with control for 

the sake of control. Under th is  control,  corporate i n s t i t u 

tions lo s t  s ight of th e i r  public purpose--production, e t c . --  
and without purpose these in s t i tu t io n s  have come to waste 

th e i r  energies in vain, d i rec t io n le ss  a c t iv i ty  to maintain 

or reproduce themselves.

Abstract freedom--that i s ,  freedom unrelated to pur- 
pose--yields disastrous re su l t s  for the theory of freedom 

,i t s e l f .

What we are learning in the p o l i t i c a l  sphere, jus t  now, 
or what we should be learning, i s  tha t  the la rge s t  s in 
gle fac to r  in r e s t r i c t i n g  the fa c u l t ie s  of men in gener
a l  and as individuals i s  p rec ise ly  the unconstrained 
freedom of the individual to follow his own exclusive 
pursuits  a t  the expense of the cu l tu ra l  whole. Our doc
t r ine  of freedom, taken with i t s  corollary  assumption 
of ab s t rac t  individualism, as th is  l a t t e r  notion i s  em
bodied in the i n s t i tu t io n  of private  property, i s  tu rn 
ing upon the freedom of men in general to destroy i t  in 
the in te re s t  of the unlimited license and power of the 
ind iv idua l .12

1 2 Jordan, Essays in Crit ic ism, op. c i t . , pp. 2 4 8 - 9 .  
Cf. his  conclusion with tha t  of Professor Morgenthau: "Thus, 
paradoxically enough, equali ty  and freedom, divorced from 
such a [transcendent substantive] goal, evolve in to  an e g a l i 
tarianism and a l iber tar ian ism  which f i r s t  s tunt  both i n d i 
vidual and social development and then put in to  jeopardy
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I t  i s  n o t  o n l y  t h e  r e s u l t s  o f  t h e  i n d i v i d u a l i s t  t h e 

o r y  t h a t  makes i t  i n a d e q u a t e ,  a l t h o u g h  t h i s  i n  i t s e l f  would  

be s u f f i c i e n t  t o  d i s c r e d i t  i t .  I t  a l s o  f a i l e d  t o  d e a l  a d e 

q u a t e l y  w i t h  t h e  f a c t s  o f  l i f e ,  e s p e c i a l l y  a s  d e n o t e d  by  t h e  

t e r m  " c u l t u r e . ” T h e re  w ould  b e ,  f o r  e x a m p le ,  no  p l a c e  i n  

i n d i v i d u a l i s t  t h e o r y  f o r  t h e  f i n d i n g s  o f  t h e  a n t h r o p o l o g i s t s ,  

a s  r e p o r t e d  i n  t h e  f o l l o w i n g  summary by  a  b e h a v i o r i s t  w r i 

t i n g  i n  t h e  f i e l d  o f  l a w :

The c u l t u r e  o f  a  s o c i e t y  i s  c o n c e r n e d  w i t h  i t s  c o n v e n 
t i o n a l  p a t t e r n s  o f  b e h a v i o u r ,  w i t h  t h e  m anner  o f  p e r 
fo rm a n c e  o f  i t s  s o c i a l  i n s t i t u t i o n s .  I t  i s  c o n c e r n e d  
w i t h  c o n d u c t  w h ic h  i s  n o t  d e t e r m i n e d  by  p e r s o n a l i t y  and  
i n d i v i d u a l  i n i t i a t i v e  b u t  i s  d e t e r m i n e d  i n s t e a d  by  t h e  
t r a d i t i o n a l  o r  i n s t i t u t i o n a l  p a t t e r n s  of  b e h a v i o u r .

Each  i n d i v i d u a l ,  t h e n ,  m us t  l e a r n ,  an d  c h a n n e l  h i s  
a c t i o n  i n  c o n f o r m i t y  w i t h ,  t h e  t r a d i t i o n a l  c u l t u r a l  
p a t t e r n s  o f  h i s  s o c i e t y .  He comes t o  a c c e p t  i t s  s p e 
c i f i c  c o n f i g u r a t i o n  o f  b e l i e f s ,  a t t i t u d e s ,  a n d  v a l u e s  
a n d  t o  p e r f o r m  i t s  t r a d i t i o n a l  r o l e s .

" G o v e r n m e n t a l  r e s t r a i n t "  c o u ld  be m i n i m i z e d ,  an d  s t i l l  t h e r e  

be a  c o m p le t e  s u b j e c t i o n  t o  t h e  g r o u p .  Thus ,  P r o f e s s o r  J o r 

dan  m a i n t a i n s  t h a t

t h e  mind i n t r i c a t e l y  woven i n t o  t h e  m eshes  o f  a  p r a c t i 
c a l  o r g a n i z a t i o n  i s  "made up" o f  t h e  n e c e s s i t i e s  o f  t h e  
l i f e  o f  t h a t  o r g a n i z a t i o n ,  and  i t s  s p o n t a n e i t y  i s  l i t t l e  
more t h a n  t h e  a u t o m a t i c i t y  w h ic h  i t  h a s  a c q u i r e d  f rom  
t h e  i n e r t i a  o r  momentum o f  t h e  s t r u c t u r e  o f  t h e  o r g a n i 
z a t i o n .

He a s s e r t s ,  f o r  e x a m p l e , t h a t  t h e  " b u s i n e s s  mind" c a n n o t  be

e q u a l i t y  a n d  f r e e d o m  t h e m s e l v e s . "  M o rg e n th a u ,  o£.  c i t . , p .  238.

18 K en n e th  S. C a r l s t o n ,  Law a n d  S t r u c t u r e s  o f  S o c i a l  
A c t i o n  (New York:  Columbia  U n i v e r s i t y  P r e s s ,  1 9 5 8 ) ,  p i  9ol

l ^ E l i j a h  J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n ,  2d e d .  ( C h i 
c a g o :  U n i v e r s i t y  o f  C h icago  P r e s s ,  1 9 5 2 ) ,  pp .  2 7 7 - 8 .
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f r e e .  S i n c e  i t  h a s  no p u r p o s e ,  o t h e r  t h a n  mere c o n t r o l ,

i t  h a s  no m o r a l  p e r s p e c t i v e .  . . . [ l ] t  r e a d i l y  a d a p t s
i t s e l f  t o  t h e  " n e c e s s i t i e s  o f  b u s i n e s s / '  Where t h e r e  i s  
n e c e s s i t y  t h e r e  i s  no  room f o r  i n t e l l i g e n c e ;  and  w here  
n e c e s s i t y  i s  a c c e p t e d  t h e r e  i s  no m o r a l  p e r s p e c t i v e . ^5

Where n e c e s s i t y  g o v e r n s ,  m o r e o v e r ,  t h e r e  c a n  be no f r e e d o m ,

so  t h e  p a r a d o x  i s  t h a t  t h e  d o m in an ce  o f  t h e  c o n t r o l  m o t i v e

l e a d s  t o  c o n t r o l  o f  t h e  b u s i n e s s m a n  by  t h e  o r g a n i z a t i o n .

" T h e re  i s  no more h e l p l e s s  b e i n g  i n  t h e  u n i v e r s e  t h a n  a  man

' e x t r e m e l y  i n v o l v e d '  i n  l a r g e  b u s i n e s s  e n t e r p r i s e .  . .

A p p ro a ch ed  f ro m  t h e  s t a n d p o i n t  o f  t h e  t o t a l i t y  o f  

t h e  c u l t u r a l  i n s t i t u t i o n s  t h a t  em erge  i n  t h e  e v o l u t i o n  o f  

n a t u r a l - c u l t u r a l  l i f e ,  a n d  n o t  f rom  t h e  v iew o f  o n l y  g o v e r n 

m en t  a s  l i m i t i n g  " f r e e d o m , "  t h e  i n a d e q u a c y  o f  t h e  i n d i v i d 

u a l i s t  f o r m u l a t i o n  becomes  a p p a r e n t .  S i n c e  c u l t u r e  i s  a n  

a t t r i b u t e  o f  t h e  w h o l e ,  f u r t h e r m o r e ,  t h e r e  w ou ld  seem t o  be 

l i t t l e  room f o r  a r g u m e n t  t h a t  t h e  " l i b e r t i e s "  p o s s e s s e d  by 

i n d i v i d u a l i t i e s  " o r i g i n a t e  i n  a n d  a r e  g u a r a n t e e d  by  t h e  p u b 

l i c  w i l l , " 17 a s  t h i s  w i l l  o p e r a t e s  t h r o u g h  t h e  c u l t u r a l  i n 

s t i t u t i o n s  o f  l i f e .  N a t u r a l - c u l t u r a l  l i f e  i s  t h e n  t h e  s o u r c e  

a s  w e l l  a s  t h e  l i m i t  o f  f r e e d o m .

P u b l i c  F u n c t i o n  a s  t h e  Ground o f  Freedom

I n  t h e  l a r g e r  c o n t e x t  o f  l i f e  a s  n a t u r a l - c u l t u r a l ,

l ^ E l i i a h  J o r d a n ,  B u s i n e s s  Be Damned (New Y ork :  H enry  
Schuman, 1 9 5 2 ) ,  p .  x .

J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  2 7 6 . 

I T l b i d . , p .  4 1 3 .
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t h e  p r o b le m  o f  f r e e d o m  becomes t h e  l e s s  t h e o r e t i c a l l y  s i m p l e  

b u t  more r e a l i s t i c  q u e s t i o n  o f  t h e  f u n c t i o n  o f  t h e  i n d i v i d 

u a l  w i t h i n  t h e  s o c i e t y .  I t  was n o t  a  P l a t o n i c  i d e a l i s t  b u t  

t h e  b e h a v i o r i s t  l e g a l  s c h o l a r  q u o t e d  e a r l i e r  who c o n c l u d e d  

t h a t  " i n d i v i d u a l  f r e e d o m ,  i n  s h o r t ,  h a s  s i g n i f i c a n c e  p r i m a r 

i l y  a s  f r e e d o m  t o  c a r r y  o u t  t h e  v a r i o u s  r o l e s  w h ich  t h e  i n 

d i v i d u a l  may assum e  i n  s o c i a l  l i f e . " ^ ^  T h i s ,  o f  c o u r s e ,  i s  

why P r o f e s s o r  J o r d a n  d e v o t e d  s o  l i t t l e  a t t e n t i o n  t o  t h e  q u e s 

t i o n  o f  f r e e d o m  p e r  s e .

The p r o p e r  f o r m u l a t i o n  o f  f r e e d o m ,  p l a c e d  i n  t h i s  

b r o a d e r  c o n t e x t  o f  l i f e  i n  b o t h  i t s  n a t u r a l  a n d  c u l t u r a l  

p h a s e s ,  i s  t h a t  s o c i e t y  an d  u l t i m a t e l y  g o v e rn m e n t  a s  t h e  

a g e n t  o f  s o c i e t y  m us t  a c h i e v e  a n d  m a i n t a i n  f r e e d o m  i n  t h o s e  

a r e a s  w hich  a r e  e s s e n t i a l  t o  t h e  w e l l - b e i n g  o f  t h e  s o c i e t y .

I t  i s ,  a f t e r  a l l ,  u p o n  t h e  w e l l - b e i n g  o f  t h e  s o c i a l  w ho le  

t h a t  t h e  w e l l - b e i n g  o f  t h e  p a r t s  u l t i m a t e l y  d e p e n d s .  T h is  

f o r m u l a t i o n  o f  t h e  q u e s t i o n  means s p e c i f i c a l l y  t h a t  s o c i e t y  

m u s t  g u a r a n t e e  t o  e a c h  o f  i t s  i n d i v i d u a l i t i e s  f r e e d o m  t o  e n 

a b l e  i t  t o  p e r f o r m  t h e  f u n c t i o n  w h ic h  j u s t i f i e s  t h e  f r e e d o m .

As " f u n c t i o n "  i s  t h e  r e l a t i o n  o f  " p u r p o s e "  t o  " e n d , "  

P r o f e s s o r  J o r d a n  a s s e r t s  t h a t  t h e  p r i m a r y  means t o  " f r e e d o m "  

i s  t h e  m a i n t e n a n c e  o f  c l e a r l y  d e f i n e d  e n d s  a l o n g  w i t h  a c c e s s  

t o  t h e  i n s t r u m e n t s  u p o n  w h ic h  t h e i r  r e a l i z a t i o n  d e p e n d s .

l^Carlston, o£. cit., p. 72.
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T h i s  u l t i m a t e l y  i s  t h e  f u n c t i o n  o f  g o v e r n m e n t :

I t  i s  t h e  f u n c t i o n  o f  t h e  p o l i t i c a l  s t a t e  . . . c o n t i n 
u o u s l y  t o  o r g a n i z e  t h e  ends  o f  l i f e  i n t o  a  s y s t e m  o f  p e r 
m an en t  b u t  dynam ic  o b j e c t s  w h ich  s h a l l  be m a i n t a i n e d  a s  
b o t h  i n s t r u m e n t s  t o  a c t i o n  and  o b j e c t i v e s  o f  a c t i o n  f o r
a l l  p e r s o n s  who a r e  c a p a b l e  o f  m aking  u s e  o f  t h e m . 19

I t  t h u s  f o l l o w s  t h a t  t h e r e  a r e  t h r e e  f u n c t i o n s  o f  s o c i a l  s i g 

n i f i c a n c e :  t h i n k i n g ,  o r  t h e  s p e c u l a t i v e  d e t e r m i n a t i o n  o f  

e n d s ;  a c t i o n ,  o r  t h e  e x p e r i m e n t a l  e f f o r t  t o  a c c o m p l i s h  e n d s ;  

a nd  p r o p e r t y ,  o r  t h e  m a t e r i a l  i n s t r u m e n t a t i o n  o f  a c t i o n .

These  a r e  a l l  i n v o l v e d  i n  t h e  q u e s t i o n  o f  i n d i v i d u a l i t y - -  

" t h e  q u e s t i o n  a s  t o  t h e  mode o f  r e a l i t y ,  how th e  a c t i v e  r e a l  

i s  r e a l i z e d  a s  t h e  p e r f e c t  t e n s e  i n  t h e  v e r b  o f  l i f e . " 2 0

A c c e p t i n g  P r o f e s s o r  J o r d a n ' s  a r g u m e n t ,  t h e n ,  t h e r e  

a r e ,  i n  p o p u l a r  t e r m i n o l o g y ,  t h r e e  " k i n d s "  o f  " f r e e d o m . "

Each o f  t h e s e  i s  c o r r e l a t i v e  w i t h  one of  t h e  f u n c t i o n s  he 

d e f i n e s  : t h e  f r e e d o m  t o  t h i n k ,  t h e  f r e e d o m  t o  a c t ,  and  t h e  

f r e e d o m  t o  i n s t r u m e n t  a c t i o n .  A b s t r a c t  f r e e d o m ,  o r  f r e e d o m

p e r  s e ,  i s  m e a n i n g l e s s ;  i t  i s  o n l y  a s  f r e e d o m  i s  l i n k e d  w i t h

a  p u b l i c  f u n c t i o n  t h a t  i t  a c q u i r e s  s o c i a l  s i g n i f i c a n c e .

A c t i o n ,  h o w ev er ,  " i s  t h e  u l t i m a t e  an d  s u b s t a n t i v e  

f a c t " 21 t h a t  g i v e s  s i g n i f i c a n c e  t o  b o t h  t h o u g h t  and  p r o p e r t y .  

The a c t ,  a c c o r d i n g  t o  P r o f e s s o r  J o r d a n ' s  a n a l y s i s ,  i s  t h e

1 9 s i i j a h  J o r d a n ,  The Good L i f e  ( C h ic a g o :  U n i v e r s i t y  
o f  C h icago  P r e s s ,  1 9 4 $ ) ,  p .  10.

2*^J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  I 8 5 .

2 1 J o r d a n ,  The Good L i f e , o p . c i t . , p .  4 l .



164

way i n  w h ic h  t h o u g h t  makes c o n t a c t ,  o r  i s  s y n t h e s i z e d ,  w i t h  

t h e  o b j e c t i v e  w o r l d .  Tims, i t  i s  o n l y  a s  t h i n k i n g  h a s  t h e  

o p p o r t u n i t y  t o  l e a d  t o  a c t i o n  t h a t  i t  a c q u i r e s  s o c i a l  s i g n i 

f i c a n c e . ^ ^  P r o p e r t y ,  a s  t h e  "m ass  o f  m a t e r i a l  i n s t r u m e n t s  

t o  en d s , " 2 3  l i k e w i s e  a c q u i r e s  s o c i a l  s i g n i f i c a n c e  o n l y  a s  i t  

c an  be u t i l i z e d  t o  a c h i e v e  e n d s . 24  x t  i s  t h e  a c t ,  t h e n ,  

w h ic h  " i n c o r p o r a t e s  t h e  p e r s o n ,  a s  t h e  s y n t h e s i s  o f  c u l t u r a l  

v a l u e s ,  i n t o  t h e  sum o f  n a t u r a l  v a lu e s . " 2 5  Yet  t h e  i n d i v i d 

u a l  human by  h i m s e l f .  P r o f e s s o r  J o r d a n  m a i n t a i n s ,  c a n n o t  a c t ;  

an  a c t  i s  a l w a y s  p u b l i c ,  a l w a y s  o b j e c t i v e ,  i n  t h a t  i t  i n 

v o l v e s  p e r s o n s  and  t h i n g s  e x t e r n a l  t o  t h e  i n d i v i d u a l .

*
P r o f e s s o r  M i t c h e l l ,  i n  h i s  c r i t i q u e  o f  P r o f e s s o r  

J o r d a n ' s  theory,2b i s  m os t  c r i t i c a l  on t h i s  one p o i n t .  P r o 

f e s s o r  M i t c h e l l ,  h o w e v e r ,  i n  h i s  i n s i s t e n c e  t h a t  i n d i v i d u a l s

2 2 a ' n e g a t i v e  r e c o g n i t i o n  o f  t h i s  may be fo u n d  i n  
J u s t i c e  O l i v e r  W en d e l l  Holmes '  f o r m u l a t i o n  o f  t h e  " c l e a r  and  
p r e s e n t  d a n g e r "  d o c t r i n e .  S ch en ck  v U n i t e d  S t a t e s , 249  
Û. S. 47 ( 1 9 1 9 ) .

2 3 j o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p. 327*

2^As i n d i c a t e d  a b o v e ,  ( s u p r a , p p .  9 9 - 1 0 1 ) ,  one o f  
h i s  c r i t i c i s m s  o f  i n d i v i d u a l i s t  t h e o r y  was t h a t  i t  gave  p r o p 
e r t y  a  s t a t u s  i n  and  o f  i t s e l f ,  w i t h o u t  r e f e r e n c e  t o  e n d s .
We h a v e  h e a r d  i t  a r g u e d  t h a t  Adam S m i th ,  a t  l e a s t ,  a s sum ed  
t h a t  p r i v a t e  p r o p e r t y  would  r e s u l t  i n  g r e a t e r  p u b l i c  w e l f a r e .  
T h i s  may be t r u e  o f  Thomas J e f f e r s o n ,  a l s o .  Yet  P r o f e s s o r  
J o r d a n ' s  b a s i c  c r i t i c i s m  i s  n o t  m a t e r i a l l y  a f f e c t e d ;  t h e  on 
t o l o g i c a l  s t a t u s  ^  se_ seems t o  p e r s i s t  r e g a r d l e s s  o f  t h e  
p r e s e n c e  o r  a b s e n c e  o f  f u n c t i o n .

^ 5 j o r d a n ,  The Good L i f e , o p . c i t . , p .  372 .

2 b 2 .  T. M i t c h e l l ,  " J o r d a n ' s  T h e o ry  o f  C o r p o r a t e  
W i l l , "  P h i l o s o p h i c a l  R e v ie w , LV ( 1 9 4 6 ) ,  pp .  6 5 - 7 6 .
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c an  a c t ,  c o n f u s e s  t h e  a b o v e  w i t h  P r o f e s s o r  J o r d a n ' s  f u r t h e r  

a s s e r t i o n  t h a t  c o r p o r a t i o n s  ( l a r g e  b o d i e s  o f  men and  p r o p e r 

t y )  a r e  t h e  d o m in a n t  a c t o r s  o f  t h e  p r e s e n t  d a y .  P r o f e s s o r  

M i t c h e l l ' s  m i s t a k e n  i n s i s t e n c e  upon  t h e  u s e  o f  t h e  t e r m  " c o r 

p o r a t i o n ” a s  a  s i m p l e r  synonym f o r  " c o r p o r a t e  i n s t i t u t i o n " ^ ?  

r e v e a l s  h i s  e r r o r .

To i l l u s t r a t e  P r o f e s s o r  J o r d a n ' s  m e a n in g  o f  t h e  a s 

s e r t i o n  t h a t  man by h i m s e l f  c a n n o t  a c t ;  a  man i n  a p r i m i t i v e  

a g r i c u l t u r a l  economy i n t e n d s  t o  grow f o o d .  Assume t h e  u n -  

l i k e l y - - t h a t  t h e  a c t s  t o  a c c o m p l i s h  t h i s  end  n e i t h e r  i n v o l v e  

n o r  a f f e c t  o t h e r  p e r s o n s .  Even s o ,  t o  be a b l e  t o  a c t  t o  

a c h i e v e  t h e  e n d — f o o d - - r e q u i r e s  s e e d ,  a  p low  o r  o t h e r  c u l t i 

v a t i n g  d e v i c e  ( c u l t u r a l  i n  o r i g i n ) ,  l a n d ,  e t c . , a l l  o f  w h ic h  

a r e  e x t e r n a l  t o  t h i s  g i v e n  n a t u r a l  i n d i v i d u a l .  I n  t h e  a c t  

man becomes  one f a c t  i n  a  s y s t e m  o f  f a c t - - i . e . , a  c o r p o r a t e  

i n s t i t u t i o n - - t h a t  i n c l u d e s  s e e d ,  p lo w ,  l a n d ,  e t c . The c o r 

p o r a t e  i n s t i t u t i o n ,  i n c l u d i n g  b o t h  i t s  m a t e r i a l  an d  human 

f a c t - c o n t e n t ,  a c t s . The c o r p o r a t e  w i l l - - t h e  s y s t e m  o f  f a c t  

o r g a n i z e d  w i t h  r e f e r e n c e  t o  t h e  o b j e c t i f i e d  p u r p o s e  o f  grovj- 

i n g  f o o d - - c o m p l e t e s  i t s e l f  i n  t h e  e n d .  The c o m p l e t e d  a c t  i n

i t s  a s p e c t  o f  w h o l e n e s s  i s  t h a t  t o  w h ic h  P r o f e s s o r  J o r d a n  r e 

f e r s  when he  w r i t e s  t h a t  " t h e  work s i t u a t i o n  i s  i n  r e a l i t y  

a n  a e s t h e t i c  s i t u a t i o n  . . . b e c a u s e  i n  i t  t h e  c o n s c i o u s n e s s

2 ? E .  T.  M i t c h e l l ,  " J o r d a n ' s  T h e o ry  o f  C o r p o r a t e  W i l l :  
R e j o i n d e r , "  P h i l o s o p h i c a l  Rev iew ,  LVI ( 1 9 4 ? ) ,  p .  4 l ? .
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o f  t h e  w o r k e r  i s  r e a l i z e d  i n  t h e  t h i n g s  a b o u t  h i r a . ' ' ^ ^  He 

becomes  e m b o d ie d ,  a s  i t  w e r e ,  i n  an  o b j e c t .

Only a c t i o n .  P r o f e s s o r  J o r d a n  i m p l i e s ,  g i v e s  f r e e d o m  

s o c i a l  s i g n i f i c a n c e ;  a c t i o n  n e c e s s a r i l y  i n v o l v e s  b o t h  a n  end 

a n d  t h e  i n s t r u m e n t s  t h r o u g h  w h ich  o n l y  t h e  end  may be r e a l 

i z e d .  I t  i s  f o r  t h i s  r e a s o n  t h a t  he r e j e c t s  t h e  " f r e e d o m  of  

w i l l "  p o s t u l a t e d  by t h e  i n d i v i d u a l i s t s ,  w h ich  g i v e s  a n  i n f i 

n i t e  s e r i e s  o f  s e p a r a t e  i n d i v i d u a l s .  Such i s  l o g i c a l l y  c o n 

t r a d i c t o r y ,  i n  t h a t  i t  i g n o r e s  t h e  n e c e s s a r y  e x t e n s i o n  o f  t h e  

i n d i v i d u a l  t h r o u g h  w h ic h  and  o n l y  t h r o u g h  w h ic h  f r e e d o m  can  

become s i g n i f i c a n t ,  " i n d i v i d u a l i z e d  w i l l s  a r e  n o t  f r e e , and  

t h a t  i s  t h e  end o f  t h e  m a t t e r .  B u t  w i l l s  i n d i v i d u a t e d  w i t h 

i n  i n d i v i d u a l i t y  [ i . e . , d i f f e r e n t i a t e d  i n  t e r m s  o f  t h e i r  

f u n c t i o n  w i t h i n  t h e  w h o le ]  a r e  t h e  g r o u n d  o f  f reedom." 2 9

I m p l i c a t i o n s  o f  t h i s  A p p ro ach  t o  Freedom

I n  l i n e  w i t h  P r o f e s s o r  J o r d a n ’ s b e l i e f  t h a t  " t h e  

w o r l d  i s  i n t e l l i g i b l e  o n l y  i n  t e r m s  o f  t h e  t h e o r i e s  w i t h  

w h ic h  we i n t e r p r e t  i t , " 3 0  phe s c o p e  o f  f r e e d o m  i n  s o c i e t y  

v a r i e s  d i r e c t l y  w i t h  t h e  m anner  i n  w h ic h  i t  i s  d e f i n e d .  The 

i m p l i c a t i o n s  o f  P r o f e s s o r  J o r d a n ' s  a p p r o a c h  a r e ,  t o  s a y  t h e  

l e a s t ,  t h o u g h t - p r o v o k i n g .

2 8 J o r d a n ,  B u s i n e s s  Be Damned, o p . c i t . , p .  152 .

2 9 j o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  428 .

3 0 R o b e r t  D. Mack, " i n t r o d u c t i o n , "  E s s a y s  i n  C r i t i 
c i s m , by  J o r d a n ,  o£.  c i t . , p .  5 .
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U nder  t h e  i n d i v i d u a l i s t  t h e o r y  a s  t h i s  t h e o r y  p r e 

v a i l s  i n  c o n t e m p o r a r y  s o c i e t y ,  t h e  i n d i v i d u a l ,  a s  we saw 

e a r l i e r ,  h a s  a  w ide  a r e a  o f  " l e g a l "  f re e d o m  i n  w h ich  t o  r e 

a l i z e  h i s  e n d s .  While  l e g a l l y  f r e e  t o  a c t ,  h o w ev er ,  t h e  i n 

d i v i d u a l  i s  d e n i e d  a c c e s s  t o  t h e  i n s t r u m e n t s  t h r o u g h  w h ich  

he wou ld  be a b l e  t o  a c t .  I n  P r o f e s s o r  J o r d a n ' s  v iew,

t h e  i n d i v i d u a l  i s  a f r e e  man so  l o n g  a s  h i s  a c c e s s  t o  
o b j e c t s  o u t  o f  w h ic h  he may f a s h i o n  h i s  en d s  i s  open  
and  u n i n t e r r u p t e d .  He i s  u n f r e e  o r  a  s l a v e  when h i s  
a c c e s s  t o  o b j e c t s  w h ic h  may s e r v e  a s  t h e  c o n t e n t  o f  h i s  
e n d s  i s  c u t  o f f  f rom  a n y  c a u s e . 31

T h i s  h ap p e n e d  i n c r e a s i n g l y  d u r i n g  t h e  p e r i o d  o f  i n d u s t r i a l i 

z a t i o n ,  w i t h  i t s  n e c e s s a r i l y  c o n c o m i t a n t  r i s e  o f  l a r g e - s c a l e  

c o r p o r a t e  e n t e r p r i s e .  The f a c t  t h a t  t h i s  d e v e l o p m e n t  t o o k  

p l a c e  u n d e r  t h e  name o f  " f r e e d o m , "  and  t h a t  t h e  name h a s  

b e e n  p r e s e r v e d  t o  d e s c r i b e  t h e  r e s u l t ,  d o e s  n o t  change  th e  

f a c t s  o f  t h e  s i t u a t i o n  i t s e l f .

The f a c t s  o f  t h e  s i t u a t i o n ,  a s  v iew ed  t h r o u g h  P r o 

f e s s o r  J o r d a n ' s  t h e o r y ,  a r e  t h a t  i n d i v i d u a l s  w o r k in g  f o r  

" w a g e s , "  t h o u g h  i n  t h e  c o r p o r a t e  e n t e r p r i s e ,  were  n o t  o f  i t ;  

t h a t  i s ,  t h e  i n d i v i d u a l  l o s t  h i s  m o ra l  s t a t u s ,  w h ich  comes 

t h r o u g h  a c t i o n  (work)  t o  a c h i e v e  e n d s .

The whole  m a t t e r  o f  a n  i n d i v i d u a l  w o r k in g  f o r  w a g e s ,  f o r  
e n d s  o t h e r  t h a n  t h o s e  t h a t  c o m p le te  an d  embody h i s  own 
w i l l ,  i s  a n  i n s u l t  t o  modern i n t e l l i g e n c e .  I t  i s  c u r i 
ous t h a t  modern  p o l i t i c i a n s  and  s t a t e s m e n  have  n o t  p e r 
c e i v e d  t h e  u t t e r  i m p o s s i b i l i t y  o f  m a i n t a i n i n g  a  c i v i l i 
z a t i o n  i n  w h ich  one man w orks  f o r  a n o t h e r .  . . .32

31 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  8 6 .

3 2 J o rd a n , Forms o f  I n d i v i d u a l i t y , o p . c i t . , p.  3 2 3 .
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Labor  u n i o n s  w e r e ,  o f  c o u r s e ,  one r e s u l t  o f  t h i s  d e v e l o p m e n t ;  

one l a b o r  e c o n o m i s t  h a s  w r i t t e n  t h a t  " t h e  l a b o r  u n i o n  s t i l l  

i s  t h e  o n l y  e f f e c t i v e  means by  w h ich  t h e  w ork ingm an  c a n  e x 

p r e s s  h i s  i n d i v i d u a l i t y . " 33 P r o f e s s o r  J o r d a n  w ou ld  m a i n t a i n ,  

h o w ev er ,  t h a t  i t  s t i l l  m u s t  be r e c o g n i z e d  t h a t  t h e  l a b o r  u n 

i o n  a f f o r d s  t h e  w o r k e r  a n  i m p e r f e c t  means  o f  e x p r e s s i n g  h i s  

i n d i v i d u a l i t y .  The u n i o n ,  t h a t  i s ,  d o e s  n o t  g i v e  t h e  w o r k e r  

a  r e a l  s h a r e  i n  t h e  end  p r o d u c e d .  Given  t h e  d i v i s i o n  o f  l a 

b o r  i n  s o c i e t y ,  t h i s  can  be a c c o m p l i s h e d  o n ly  t h r o u g h  t h e  

i m p o s i t i o n  o f  e n d s  u p o n  t h e  c o r p o r a t e  i n s t i t u t i o n s - - t h a t  i s ,  

t h r o u g h  s e t t i n g  t h e s e  i n s t i t u t i o n s  t o  t h e  a c c o m p l i s h m e n t  of  

t h e  p u r p o s e s  o f  l i f e .

S i n c e  t h i s  new fo rm  o f  l i f e  was accommodated  w i t h i n  

t h e  s u b j e c t i v e  t h e o r y  o f  i n d i v i d u a l i s m ,  w h ich  m in im iz e d  t h e  

p u b l i c  n a t u r e  o f  p u r p o s e ,  t h e  c o r p o r a t e  i n s t i t u t i o n ,  u n d e r  

t h e  b a n n e r  o f  " f r e e d o m , "  bogged  down i n  d i r e c t i o n l e s s  a c t i v 

i t y  s u p p o s e d l y  a im ed  a t  s a t i s f y i n g  i t s  ovm s u b j e c t i v e  i n t e r 

e s t s ,  d e s p i t e  t h e  f a c t  t n a t  i n t e r e s t s  c a n n o t  be s a t i s f i e d  

u l t i m a t e l y  u n l e s s  an d  u n t i l  t h e y  a r e  h a r m o n iz e d  a s  p u r p o s e s  

i n t o  a  s y s t e m  o f  e n d s . 34

33]^ea_l W. C h a m b e r l a in ,  Labor  (New York :  M cG raw -H i l l ,
1 9 5 8 ) ,  p .  2 9 . ---------

•D/i
^ We s h o u l d  n o t e  t h a t  P r o f e s s o r  J o r d a n  d i d  n o t  r e g a r d  

t h e  p r i v a t e  b u s i n e s s  c o r p o r a t i o n  a s  t h e  r e s u l t  o f  a  " c o n s p i r 
acy"  o f  e v i l  men. Such a n  a n a l y s i s ,  d e s p i t e  h i s  a p p a r e n t  a t 
t a c k  on " b u s i n e s s , "  i s  a l i e n  t o  h i s  a p p r o a c h .  He r e g a r d e d  
t h e  d e v e lo p m e n t  o f  c o r p o r a t e  i n s t i t u t i o n s  i n t o  l a r g e r  d e g r e e s  
o f  c o m p r e h e n s i v e n e s s  and  c o m p l e x i t y  a s  t h e  n a t u r a l  e v o l u t i o n
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Thus d o e s  t h e  e r r o r  o f  t h e  i n d i v i d u a l i s t s , i n  p o s t u 

l a t i n g  t h e  " w i l l "  o f  t h e  i n d i v i d u a l  a n d  h i s  s u c c e s s o r ,  t h e  

c o r p o r a t i o n ,  a s  " f r e e , "  become c r i t i c a l  i n  m odern  t i m e s .  As 

a g a i n s t  t h e  t h e o r e t i c a l  b a c k g r o u n d  o f  a  " s t a t e  o f  n a t u r e , "  

i n  w h ic h  a l l  h ad  e q u a l  a c c e s s  t o  t h e  i n s t r u m e n t s  o f  a c t i o n  

a s  t h e y  w ere  a b l e  t o  make u s e  o f  t h e m , 35 i t s  e r r o r  was n e i 

t h e r  a p p a r e n t  n o r  p r a c t i c a l l y  t o o  i m p o r t a n t .  B u t  a s  n a t u r a l -  

c u l t u r a l  l i f e  h a s  become em bod ied  i n  more  com plex  f o r m s ,  and  

t h e  l a c k  o f  e q u a l  a c c e s s  t o  t h e  m a t e r i a l  i n s t r u m e n t s  t o  e n d s  

h a s  become so  a p p a r e n t  t h a t  a r e f e r e n c e  t o  t h e  s u p p o s e d  o r i g 

i n a l  f r e e d o m  and  e q u a l i t y  i s  no l o n g e r  c a p a b l e  o f  s p a n n i n g  

t h e  g u l f  b e tw e e n  t h e o r y  and  r e a l i t y ,  r e f o r m u l a t i o n  h a s  b e 

come n e c e s s a r y .

o f  n a t u r a l - c u l t u r a l  l i f e ,  " i n s t i t u t i o n s  a s  c o r p o r a t e  b o d i e s  
a r e  n o t  i n v e n t e d  by men o r  m a n u f a c t u r e d  by men. . . . They 
e v o l v e  w i t h  t h e  p u r p o s e  o f  w h ic h  t h e y  a r e  t h e  a p p r o p r i a t e  em
b o d i m e n t . "  J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p p .  
3 0 3 - 4 . A p u r p o s e  t h a t  i s  a p p a r e n t  i n  t h e  p r e s e n t  s y s t e m  o f  
f a c t ,  h o w e v e r ,  d o e s  n o t  s e r v e  f o r e v e r  t o  o r i e n t  t h e  i n s t i t u 
t i o n  i n  w h ic h  i t  i s  em bod ied  to w a rd  p u b l i c  e n d s .  Thus t h e  
m a l a i s e  o f  c o n t e m p o r a r y  l i f e ,  a s  c o r p o r a t e l y  e m b o d ie d ,  i s  n o t  
t h e  r e s u l t  o f  " e v i l  i n t e n t i o n s , "  b u t  r a t h e r  a  r e s u l t  o f  " t h e  
f a u l t y  o r g a n i z a t i o n  o f  t h e  e n v i r o n m e n t ,  a f a i l u r e  on t h e  p a r t  
o f  i n t e l l i g e n c e ,  t h a t  t h e r e  i s  p r e s e n t  t o  t h e  w i l l  no  r e a l  
c o n t e n t  o f  a n y  k i n d .  I b i d . ,  p .  8 6 .  I t  was a  f a i l u r e  o f  i n 
t e l l i g e n c e  b e c a u s e  i n t e l l i g e n c e ,  a s  t h e  t h i n k i n g  f u n c t i o n ,  
n o t  o n l y  f a i l e d  t o  k e e p  c l e a r l y  d e f i n e d  ends  b e f o r e  t h e s e  
c o r p o r a t e  i n s t i t u t i o n s ,  b u t  a l s o  f a i l e d  e v e n  t o  s e e  t h e  n e 
c e s s i t y  o f  p u b l i c  e n d s .

35c f .  L o c k e ' s  v iew ,  r e p o r t e d  by  S a b i n e :  " [M]an h a s  a 
n a t u r a l  r i g h t  t o  t h a t  w i t h  w h ich  he h a s  'm i x e d '  t h e  l a b o r  o f  
h i s  body ,  a s  f o r  exam ple  by e n c l o s i n g  a n d  t i l l i n g  l a n d .  . . . 
[T jh e  r i g h t  t o  p r i v a t e  p r o p e r t y  a r i s e s  b e c a u s e  by  l a b o r  man 
e x t e n d s ,  s o  t o  s p e a k ,  h i s  own p e r s o n a l i t y  i n t o  t h e  o b j e c t s  
p r o d u c e d . "  George K. S a b i n e ,  A H i s t o r y  o f  P o l i t i c a l  T h e o r y , 
r e v .  e d .  (New York :  H en ry  H o l t  & C o . ,  1 9 5 O), P* 527 .
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Communist t h e o r y ,  o f  c o u r s e ,  was s u c h  a  r e f o r m u l a 

t i o n ,  i n  w h ic h  a l l  men s u p p o s e d l y  w ere  t o  "own" t h e  means o f  

p r o d u c t i o n ,  r e g a r d l e s s  o f  t h e i r  c a p a c i t y  t o  u t i l i z e  t h e s e  a s  

i n s t r u m e n t s  i n  t h e  a c c o m p l i s h m e n t  o f  p u b l i c  e n d s . 3b P r o f e s 

s o r  J o r d a n ' s  v iew i s  t h a t

i n  p r i m i t i v e  f r o n t i e r  c o n d i t i o n s  t h e  a s s u m p t i o n s  o f  i n 
d i v i d u a l i s m  w i l l  w o r k .  Where n a t u r a l  t h i n g s  a r e  t o  be 
m e r e l y  c o n v e r t e d  i n t o  s o c i a l  v a l u e s ,  communism w i l l  
w ork .  But  w here  t h e  n a t u r a l - s o c i a l  p r o d u c t s  a r e  t o  be 
t r a n s f o r m e d  i n t o  p o l i t i c a l  e n d s  w h ic h  a r e  m o r a l  and  
i d e a l ,  o n l y  t h e  c o r p o r a t e  p o l i t i c a l  a g e n t  i s  com petent .37

U l t i m a t e l y ,  a c c o r d i n g  t o  P r o f e s s o r  J o r d a n ,  b o t h  communism

and  i n d i v i d u a l i s m  make t h e  same m i s t a k e  of  r e p l a c i n g  t h e

f u n c t i o n  o f  p r o p e r t y  w i t h  a  s t a t u s  d i v o r c e d  f rom  u s e .

I f  P r o f e s s o r  J o r d a n  d i s c u s s e d  m os t  e x t e n s i v e l y  t h e  

e f f e c t s  o f  t h e  i n d i v i d u a l i s t  t h e o r y  o f  " f r ee d o m "  i n  t h e  

r e a l m  o f  e c o n o m i c s ,  i t  was  n o t  b e c a u s e  he was u n c o n c e r n e d  

w i t h  o t h e r  a r e a s  o f  human a c t i v i t y .  R a t h e r ,  he f e l t  t h a t  

eco n o m ic  f o r c e s  w ere  t h e  d o m in a n t  ones  i n  c o n t e m p o r a r y  s o c i 

e t y ,  and  t h a t  t h e  s t r u c t u r e  o f  t h e  c o r p o r a t e  economy was 

h a v i n g  f a r - r e a c h i n g  e f f e c t s  i n  o t h e r  a r e a s  o f  l i f e .  He f e l t ,

36" I n  communis t  s o c i e t y ,  w here  nobody  h a s  one e x c l u 
s i v e  s p h e r e  o f  a c t i v i t y  b u t  e a c h  can  become a c c o m p l i s h e d  i n  
a n y  b r a n c h  he w i s h e s ,  s o c i e t y  r e g u l a t e s  t h e  g e n e r a l  p r o d u c 
t i o n  and  t h u s  makes  i t  p o s s i b l e  f o r  me t o  do one t h i n g  t o 
d a y  and  a n o t h e r  t o -m o r r o w ,  t o  h u n t  i n  t h e  m o r n i n g ,  f i s h  i n  
t h e  a f t e r n o o n ,  r e a r  c a t t l e  i n  t h e  e v e n i n g ,  c r i t i c i z e  a f t e r  
d i n n e r ,  j u s t  a s  I  h ave  a  m in d ,  w i t h o u t  e v e r  b ec o m in g  h u n t e r ,  
f i s h e r m a n ,  s h e p h e r d  o r  c r i t i c . "  K a r l  Marx and  F r i e d r i c h  En
g e l s ,  The German I d e o l o g y  (New York:  I n t e r n a t i o n a l  P u b l i s h 
e r s ,  1 9 4 7 ) ,  p .  22 .

3 7 J o rd a n , B u s i n e s s  Be Damned, o p . c i t . ,  p p . 2 4 2 - 3 .
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a s  D r u c k e r  f e e l s , 38 t h a t  i n  a n a l y z i n g  a  s o c i e t y  you m ust  

l o o k ,  n o t  t o  l e g a l  " c o n s t i t u t i o n s , "  b u t  t o  t h e  d o m in a n t  i n 

s t i t u t i o n s  o f  t h e  s o c i e t y .  P r o f e s s o r  J o r d a n  fo u n d  t h a t  t h e  

a c t u a l  l o s s  o f  f r e e d o m ,  u n d e r  t h e  b a n n e r  o f  " f r e e d o m , "  t h a t  

had  o c c u r r e d  i n  t h e  econom ic  r e a l m  had  b e e n  p a r a l l e l  i n  t h e  

o t h e r  a r e a s  o f  l i f e .

E d u c a t i o n ,  f o r  ex a m p le ,  had  r e c e i v e d  g r e a t  e m p h a s i s  

by  t h e  i n d i v i d u a l i s t s ;  a s  a g a i n s t  t h e  t h e o r e t i c a l  b a c k d r o p  

o f  a  " s t a t e  o f  n a t u r e , "  i n  w h ich  a l l  men had f r e e  a c c e s s  t o  

t h e  i n s t r u m e n t s  o f  a c t i o n ,  t h e  m a in  t a s k  seemed t o  be one o f  

e d u c a t i n g  i n d i v i d u a l s  so  t h a t  t h e y  c o u ld  more a d e q u a t e l y  p e r 

c e i v e  t h e i r  " i n t e r e s t s "  a n d  th e  t e c h n i q u e s  n e c e s s a r y  t o  t h e i r  

p u r s u i t .  I n  f a c t ,  how ever ,

w h i l e  we w ere  p r e a c h i n g  e d u c a t i o n  i n  t h e  i n t e r e s t  o f  a 
h i g h e r  t y p e  o f  s o c i a l  and  c i v i c  l i f e ,  w h a t  a c t u a l l y  t o o k  
p l a c e  . . . was t h e  o r g a n i z a t i o n  and  a d a p t a t i o n  o f  t h e  
m echan ism s  o f  t h e  e d u c a t i o n a l  s y s t e m ,  n o t  t o  t h e  p r o 
d u c t i o n  o f  p o l i t i c a l  o r  p u b l i c  v i r t u e s  an d  c a p a c i t i e s ,  
b u t  t o  t h e  a c q u i s i t i o n  o f  t h o s e  c a p a c i t i e s  and  t e c h n i c a l  
s k i l l s  w h ic h  have  a  p e c u l i a r l y  p r i v a t e  purpose .39

D e s p i t e  t h e  d e d i c a t i o n  o f  w h a t  t e a c h e r s  r e m a i n  i n  t h e  e d u c a 

t i o n a l  s y s t e m ,  " t h e  f a t e s  i n  t h i s  c a s e  a r e  t h e  f o r c e s  o f  

b u s i n e s s ,  f rom  t h e  o u t s i d e ,  w h ich  d o m in a t e  a d m i n i s t r a t i o n  of  

t h e  s c h o o l s  f ro m  to p  t o  b o t t o m . " ^ 0  What b u s i n e s s  r e q u i r e s

3 8 p e t e r  P. D r u c k e r ,  The Concept  o f  t h e  C o r p o r a t i o n  
(New York :  John Day Co . ,  1 9 ^ 6 ) ,  p .  11.  Quoted s u p r a , p .  7 5 .

3 9 Jord an , T heory  o f  L e g i s l a t i o n , o p . c i t . , p .  3 3 9 .

^ O jordan , B u s i n e s s  Be Damned, o p . c i t . , p.  8 4 .
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o f  t h e  s c h o o l s  i s  t r a i n i n g  i n  t h e  t e c h n i q u e s  o f  b u s i n e s s ,  

w h ic h ,  a s i d e  f rom  t h e  p u r p o s e l e s s n e s s  o f  t h o s e  t e c h n i q u e s ,  

i g n o r e s  t h e  f a c t  t i i a t  " t e c h n i c a l  c a p a c i t y  i s  n o t  d e v e l o p e d  

t o  t h e  f u l l  u n t i l  i t  i s  p r o p e r l y  c o - o r d i n a t e d  w i t h  a l l  o t h e r  

c a p a c i t i e s  i n  a  h a r m o n io u s  w h o le .

Nor i s  t h e  s i t u a t i o n  d i f f e r e n t  i n  a r t .  H ere  t h e  i n 

d i v i d u a l i s t  t h e o r y  o f  f r e e d o m  i s  m a n i f e s t e d  i n  t h e  a r t i s t  a s  

" a  l i c e n s e  t o  go h i s  own way w i t h o u t  r e g a r d  t o  a n y t h i n g  e x 

c e p t  h i s  own s u b j e c t i v e  whim. . . . " ^ 2  D e p r i v e d  o f  p o s i t i v e  

o b l i g a t i o n ,  t h e  s o u r c e  o f  h i s  m o ra l  s t a t u s  i n  s o c i e t y ,  t h e  

a r t i s t  becomes p r e y  t o  t h e  d o m in a n t  f o r c e  i n  s o c i e t y - - b u s i -  

n e s s j  t h e  r e s u l t  i s  t h a t

t h e  " r i g h t "  o f  t h e  i n d i v i d u a l  a r t i s t  t o  a d a p t  h i s  a e s 
t h e t i c  t a s t e s  t o  t h e  r e q u i r e m e n t s  o f  m odern  b u s i n e s s  
a nd  t o  c l a i m  a  r e s p e c t a b l e  s t a t u s  f o r  " c o m m e r c i a l  a r t "  
h a s  done more t h a n  a n y  " o u t s i d e  c o n t r o l "  t o  d e g r a d e  t h e  
s t a n d a r d s  o f  a r t  and  t o  l o w e r  t h e  t a s t e  o f  t h e  p u b l i c
mind a lm o s t  t o  th e  v a n is h in g  p o in t .

The r e a l  c l a i m  o f  t h e  a r t i s t  t o  " f r e e d o m "  i s  n o t ,  t h e n ,  a

freedom  from o b l i g a t i o n ,  but the

c la im  o f  the r i g h t  t o  d e term in e  and m a in ta in  the c o n d i 
t i o n s  under w hich  h i s  a c t i v i t y  i s  t o  be c a r r ie d  on; and 
th e  c la im  i s  j u s t i f i e d  by the f a c t  t h a t  o n ly  th e  a r t i s t  
knows what t h e s e  c o n d i t io n s  a r e .^ ^

T h is  "freedom" i s  t o t a l l y  l a c k in g  i n  th e  w orld  a s  o r g a n iz e d

4 l j o r d a n ,  T h e o ry  of  L e g i s l a t i o n , o p . c i t . , p .  423 .

J o rd a n , E s s a y s  i n  C r i t i c i s m , o p . c i t . , p .  2 4 9 .

43ibid.
44lbid.
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by b u s i n e s s ,  s o  t h a t  th e  a r t i s t s  "were among th e  f i r s t  v i c 

t im s o f  th e  f o r c e s  t h a t  produced th e  businessm an ."^5

And so  i t  g o e s :  i n  r e l i g i o n ,  where b u s i n e s s  s o c i e t y  

" tr a n s fo r m s  s p i r i t u a l  a c t i v i t i e s  i n t o  com m ercia l a c t i v i t i e s , "46  

and r e s u l t s  " in  the s u b s t i t u t i o n  f o r  th e  p r o p h e t  o f  th e  p r o f 

i t e e r "  i n  law --"  th e  e f f e c t i v e  so u r c e  and a g e n t  o f  any  r a 

t i o n a l  o rd er  i n  the a f f a i r s  o f  m en"48--w hich  has become " the  

b l in d  in s tr u m e n t  o f  a b l in d  and i r r e s p o n s i b l e  p ow er" ;49 and 

a l s o  i n  p o l i t i c s ,  where " th e  c o r r u p t io n  o f  p o l i t i c s  i s  . . . 

m e r e ly  th e  a p p l i c a t i o n  t o  i t  o f  th e  r e g u la r  m ethods o f  b u s i 

n e s s ." 50

P r o f e s s o r  Jordan m a in ta in s  t h a t  " freedom  f o r  th e  i n 

d i v i d u a l  i n  the p o l i t i c a l  s e n s e  means th e  u n l im i t e d  a r r a y  o f  

o p p o r t u n i t i e s  t o  a c t i o n  t h a t  a r e  d e s ig n e d  i n  th e  s t r u c t u r e  

o f  th e  s o c i e t y  in  w hich  he l i v e s . " 51 The end r e s u l t  o f  the  

a b s t r a c t  "freedom" o f  i n d i v i d u a l i s t  t h e o r y  a s  a b a s i s  o f  law  

a p p ea rs  t o  b e ,  on th e  o th e r  hand, n o t  a freedom  f o r  i n d i v i d -

4 5 jo r d a n ,  B u s in e s s  Be Damned, o p . c i t . , p . I 6 3 .

4 6 i b i d . , p . 7 6 .

4 7 I b i d . , p .  7 9 .

4 8 j b i d . , p . 1 3 1 .

4 9 i b i d . , p .  1 3 4 .

5Ql b i d . ,  p .  1 1 9 . Th is  o b s e r v a t io n  had b een  made b e 
f o r e  by L in c o ln  S t e f f e n s .

5 1 Jordan, E ssa y s  i n  C r i t i c i s m , o p . c i t . , p.  1 1 2 .
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u a l s  b u t  t h e  u s u r p a t i o n  o f  t h e  " p o l i t i c a l "  f u n c t i o n  by c o n 

c e n t r a t i o n s  o f  power en g ag ed  i n  t h e  i r r a t i o n a l  p u r s u i t  o f  

" i n t e r e s t s . "  As p r o p e r t y  l o s e s  i t s  c l a i m  t o  r e c o g n i t i o n  

m e r e l y  on t h e  i s s u e  o f  how much p r o p e r t y  i s  i n v o l v e d ,  s o  t h e  

power  o f  c o r p o r a t e  c o n c e n t r a t i o n s  of  men and  p r o p e r t y  makes 

a  m o ck e ry  o f  t h e  c o r r e l a t i v e  c o n c e p t  o f  " f r e ed o m "  when t h i s  

power  i s  n o t  u s e d  i n  t h e  a c c o m p l i s h m e n t  o f  p u b l i c  e n d s .

The p r i m a r y  e f f o r t s  o f  g o v e r n m e n t ,  i n  i t s  a t t e m p t s

t o  d i r e c t  t h e s e  c o r p o r a t e  c o n c e n t r a t i o n s ,  h a v e  b e e n  o r i e n t e d

t o  t h e  r e s t o r a t i o n  o f  " c o m p e t i t i o n "  t h r o u g h  " t r u s t - b u s t i n g . "

I n  P r o f e s s o r  Jordan* s v iew ,  s u c h  e f f o r t s  r u n  c o u n t e r  t o  t h e

g r a i n  o f  l i f e - p r o c e s s ,  w h ich  c o n t i n u a l l y  s e e k s  p u r p o s e s  i n

l a r g e r  f o rm s  o f  i n d i v i d u a l i t y - - i . e . , t o  a c h i e v e  e v e r - g r e a t e r

d e g r e e s  o f  o r d e r  i n  l i f e .  T h is  v iew  i s  g i v e n  some s u p p o r t

by  t h e  c o n c l u s i o n  o f  one c o r p o r a t i o n  l a w y e r ,  who w r o t e  t h a t

w h a t e v e r  e l s e  may be s a i d  o f  t h i s  g r e a t  e f f o r t  t o  p r e 
s e r v e  c a p i t a l i s m  i n  i t s  c l a s s i c  im ag e ,  i t  m us t  a t  l e a s t  
be p o i n t e d  o u t  t h a t  i t  h a s  f a i l e d .  I t  may h a v e  s lo w ed  
down o r  i n  c e r t a i n  c a s e s  d e f l e c t e d  t h e  b a s i c  t r e n d ,  and  
i t  c e r t a i n l y  made a  l o t  o f  l a w y e r s  r i c h ;  b u t  a f t e r  f i f t y  
y e a r s  o f  t h i s  s o r t  o f  t h i n g  o u r  economy i s  more t h a n  
e v e r  d o m i n a t e d  by  b i g  c o r p o r a t i o n s .  . . .

T h i s  l i b e r a l  a t t i t u d e  i s  b a s e d  a s  s o l i d l y  on t h e  
a t a v i s t i c  m y t h s - - o f  f r e e  e n t e r p r i s e  and  p r i v a t e  p r o p e r -  
t y - - a s  a n y  N.A.M. s p e e c h  i s .  Each  g r o u p  i s  w o r k i n g  a  
d i f f e r e n t  s i d e  o f  a s t r e e t  t h a t  r u n s  t h r o u g h  a  g h o s t
to w n . 52

The same a u t h o r  w en t  on t o  s a y :

Not  o n l y  do c o r p o r a t i o n s  r e g u l a t e  t h e m s e l v e s  t h r o u g h  g o v -

52 David  T. B a z e l t o n ,  " F a c t s  and  F i c t i o n s  o f  U. S. 
C a p i t a l i s m , "  The R e p o r t e r , XXI (S e p te m b e r  17,  1 9 5 9 ) ,  p .  47 .
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e r n m e n t  a g e n c i e s  an d  s i m i l a r  d e v i c e s ,  b u t  i t  i s  a  f a c t - -  
t o  be o b s c u r e d  o n l y  by  c o n v e n t i o n a l  t h i n k i n g — t h a t  t h e  
v e r y  e x i s t e n c e  o f  a n  A.T.&T. o r  a  GM o r  a n  RCA i s  i n  i t 
s e l f  a  fo rm  o f  econom ic  p l a n n i n g  on a  n a t i o n a l  s c a l e ;  
t r u e , s u c h  p l a n n i n g  h a s  no b r o a d  o r  s o c i a l l y  d e b a t e d  p u r 
p o s e , an d  i s  s u b j e c t  t o  no e x t e r i o r  r e s p o n s i b i l i t y  o t h e r  
t h a n  t h e  b r u t e  v e r d i c t  o f  e v e n t s . . 1 T53

And he c o n c l u d e s  t h a t

t h e  i s s u e  i s ,  f i r s t ,  t o  r e c o g n i z e  t h e  e x i s t e n c e  o f  t h i s  
c r u c i a l  power  now h e l d  by c o r p o r a t e  an d  o t h e r  m a n a g e r s ,  
a n d  t h e n  t o  r e q u e s t  them t o  j u s t i f y  i t  t o  u s .  Power 
m u s t  be l e g i t i m a t e d , o t h e r w i s e  a n y  t a l k  o f  law  i t s e l f ,  
much l e s s  d e m o c r a t i c  c i t i z e n s h i p , becomes a b s u r d l y  i r 
r e l e v a n t  . 54

These  v iew s  a r e  synonymous w i t h  t h o s e  o f  P r o f e s s o r  J o r d a n ;  

t h e  u l t i m a t e  c o n c l u s i o n ,  w i t h  w h ic h  one m u s t  d e a l ,  was 

p h r a s e d  by  R o u s s e a u :  " i t  may t h e n  be s a i d  t h a t  t h e r e  a r e  no 

l o n g e r  a s  many v o t e s  a s  t h e r e  a r e  men, b u t  o n l y  a s  many a s  

t h e r e  a r e  a s s o c i a t i o n s 55

The A ch iev em en t  o f  Freedom

The r e q u i s i t e  l e g i t i m a t i o n  o f  c o r p o r a t e  pow er ,  i n  

P r o f e s s o r  J o r d a n ' s  a n a l y s i s ,  c a n  be a c c o m p l i s h e d  o n l y  t h r o u g h  

th e  d e t e r m i n a t i o n ,  i m p o s i t i o n ,  an d  m a i n t e n a n c e  o f  p u b l i c  e n d s  

f o r  t h e s e  c o r p o r a t e  i n s t i t u t i o n s . 5b i f  o n l y  c o r p o r a t e  i n s t i -

5 3 i b i d . , p. 4 8 .  I t a l i c s  a d d e d .

5 ^ I b i d . I t a l i c s  a d d e d .

5 5 J e a n - J a c q u e s  R o u s s e a u ,  The S o c i a l  G o n t r a c t - - D i s -  
c o u r s e s ,  t r a n s .  by  G. D. H. Cole (London:  J .  M. D ent  & S ons ,
1913) ,  p. 23.

5bOne c o r p o r a t e  p u b l i c  r e l a t i o n s  e x p e r t  s u g g e s t s  t h a t  
s o m e t h i n g  s i m i l a r  t o  t h i s  t o o k  p l a c e  i n  t h e  d e c a d e  o f  t h e  
1 9 3 0 *5 . The p u b l i c ,  t e m p o r a r i l y  d i s e n c h a n t e d  w i t h  b u s i n e s s ,  
b e g a n  t o  demand more o f  b u s i n e s s  t h a n  mere p r o f i t .  T h i s  was
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t u t l o n s  can  a c t  e f f e c t i v e l y ,  an d  o n l y  t h e  g i g a n t i c  " c o r p o r a 

t i o n "  fo rm  o f  c o r p o r a t e  i n s t i t u t i o n  i s  c a p a b l e  o f  l a r g e  a c 

t i o n  i n  modern i n d u s t r i a l  s o c i e t y ,  i t  i s  n e c e s s a r y  t h a t  t h e r e  

be some a t t e m p t  t o  i d e a t e  t h e  en d s  w h ic h  w i l l  f r e e  t h e s e  i n 

s t i t u t i o n s  f o r  s i g n i f i c a n t  a c t i o n  beyond  t h e i r  e n d - l e s s  e f 

f o r t s  t o  s e c u r e  t h e i r  own s e l f - p r e s e r v a t i o n .  B u t ,  a s  P r o 

f e s s o r  J o r d a n  p o i n t s  o u t ,  i t  i s  c h a r a c t e r i s t i c  o f  c o r p o r a t e  

i n s t i t u t i o n s  t h a t  t h e y  c a n n o t  e n v i s a g e  e n d s :

L i f e  a s  e f f e c t i v e  w i l l  i n  t h e  c o r p o r a t e  i n d i v i d u a l i t y  o f  
i n s t i t u t i o n s  a t t a i n s  i t s  en d s  i n  im m e d ia te  f o r m ,  b u t  i t  
d o e s  t h i s  b l i n d l y ,  a n d  t h e  e n d s  a t t a i n e d  a r e  raw c o n 
c r e t e n e s s  w i t h o u t  m e a n i n g . 57

The ac ts  of corporate in s t i tu t io n s  are dominated by subjec

t i v i t y  of reference, by self-determination, and by s e l f -  

in te re s t ;

t h e  i n d u s t r i a l  o r g a n i z a t i o n ,  i n  t h e  a b s e n c e  o f  c o n t r o l  
by  t h e  f r e e  i n t e l l i g e n c e  o f  p e r s o n s ,  w h ic h  c o n t r o l  i s  i n  
t h e  n a t u r e  o f  t h i n g s  n o t  p o s s i b l e  . . . , e x e r t s  a l l  i t s  
p r o p u l s i v e  t e n d e n c i e s  to w a rd  t h e  a c c o m p l i s h m e n t  o f  i t s  
own " s u b j e c t i v e "  e n d s ,  e n d s  t h a t  a r e  s u b j e c t i v e  b e c a u s e  
t h e y  l i e  w i t h i n  t h e  o r g a n i z a t i o n ' s  own i m m e d i a c y . 5°

In ternal  s e l f -d i r e c t io n  of the i n s t i t u t i o n  i s  not possible

b e c a u s e  t h e  p e r s o n s  w i t h i n  i t  a r e  i n  a c t u a l i t y  i t s  c r e a t u r e s

and are directed by i t . 59 Ends for  corporate in s t i tu t io n s

p a r t i a l l y  r e f l e c t e d  i n  t h e  New D ea l  p r o g r a m s ,  b u t  a l s o  i n  t h e  
p u b l i c  a t t i t u d e  tov/ard  b u s i n e s s .  Of c o u r s e ,  he t h i n k s  t h a t  
t h i s  d e v e lo p m e n t  c o u l d  h av e  b e e n  a v o i d e d  t h r o u g h  c o r p o r a t e  
u t i l i z a t i o n  o f  p u b l i c  r e l a t i o n s .  John  W. H i l l ,  C o r p o r a t e  
P u b l i c  R e l a t i o n s  (New Y ork :  H a r p e r  & B r o t h e r s ,  1 9 5 6 ; .

5 7 Jordan, Theory of Leg is la t ion , o p . c i t . , pp .  2 4 8 - 9 .

5o i b i d . , p .  247 .

59c f .  William H. Whyte, J r . ,  The Organization Plan
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m ust  have  t h e i r  s o u r c e  e x t e r n a l  t o  t h e  I n s t i t u t i o n  i t s e l f .

Ends may be d e t e r m i n e d  o n l y  by  i n t e l l i g e n c e  t h r o u g h  

s p e c u l a t i v e ,  m e th o d ,  w h ic h  i s  t h e  f i r s t  s t a g e  o f  t h e  l e g i s l a 

t i v e  p r o c e s s  a t  a l l  l e v e l s  o f  l i f e .  A l t h o u g h  man a s  i n d i v i d 

u a l  c a n n o t  a c t  t o  a c h i e v e  e n d s ,  o n l y  man a s  i n t e l l i g e n c e  ca n  

e n v i s i o n  e n d s  ;

Man can  s e e  b u t  c a n n o t  a c c o m p l i s h ;  i n s t i t u t i o n s  ca n  a c -

(New York:  Simon & S c h u s t e r ,  1 9 5 6 ) .

6 C>This seems t o  s u g g e s t  t h a t  e n d s  c a n n o t  be  i d e a t e d  
by i n d i v i d u a l s  w i t h i n  t h e  c o r p o r a t e  i n s t i t u t i o n ,  a n d  t h e r e 
f o r e  n e c e s s i t a t e s  some e x p l a n a t i o n  a t  t h i s  p o i n t .  To t h e  
e x t e n t  t h a t  t h e  i n d i v i d u a l ’ s "mind" i s  "made up" o f  t h e  a r 
r a n g e m e n t  o f  f a c t ,  t h e  i n d i v i d u a l ' s  i n t e l l i g e n c e  i s  n o t  f r e e ,  
and  h i s  s p e c u l a t i v e  a t t e m p t s  w i l l  y i e l d  l e s s  end a n d  more 
i n t e r e s t .  F r e e  i n t e l l i g e n c e  i s ,  i n  a n y  c a s e ,  a  l o g i c a l  
c o n s t r u c t  by  w h ic h  t o  e v a l u a t e  e x i s t e n t  f a c t ;  P r o f e s s o r  J o r 
d an  d o e s  n o t  s u g g e s t  t h a t  s u c h  a  s t a t e  i s  e i t h e r  p o s s i b l e  o r  
d e s i r a b l e ,  s i n c e  p r e s e n t  f a c t  f u r n i s h e s  t h e  c o n t e n t  f rom  
w h ic h  t h e  i n d i v i d u a l  c an  f a s h i o n  e n d s .

The c o n c l u s i o n  m us t  b e ,  t h e n ,  t h a t  t h e  e x t e n t  t o  
w h ic h  t h e  i n d i v i d u a l  i s  a b l e  t o  f a s h i o n  e n d s  e x t e r n a l  t o  t h e  
i n s t i t u t i o n  o f  w h ic h  he i s  a  c o n s t i t u e n t  f a c t  i s  d e t e r m i n e d  
by  t h e  e x t e n t  t o  w h ich  he i s  a b l e  t o  t a k e  a  b r o a d  v iew o f  
t h e  s o c i a l  t o t a l i t y - - t o  t r a n s c e n d ,  a s  i t  w e r e ,  h i s  e n v i r o n 
m e n t a l  f a c t  i n  t h e  p r o c e s s  o f  i d e a t i n g  e n d s .  The l a t e  C h a r 
l i e  W i l s o n ’ s a s s e r t i o n .  W hat’ s good f o r  G e n e r a l  M o to r s  i s  
good f o r  t h e  c o u n t r y ,  i s  m e r e l y  t h e  g e n e r a l i z a t i o n  o f  a b 
s t r a c t  i n t e r e s t ,  a n d  r e p r e s e n t s  t h e  t o t a l  f a i l u r e  o f  i n t e l 
l i g e n c e ;  i . e . ,  s u c h  a  mind i s  t o t a l l y  "made up" o f  i t s  im 
m e d i a t e  e n v i r o n m e n t .  I n t e l l i g e n c e  r e a s o n s  f ro m  t h e  w h o le  t o  
t h e  p a r t ,  f ro m  t h e  u n i v e r s a l  t o  t h e  p a r t i c u l a r ;  t h e  s t a t e 
ment  i s  t h e  i n v e r t e d  fo rm  o f  t h e  i n t e l l i g i b l e  s t a t e m e n t .
What i s  good f o r  t h e  c o u n t r y  i s  good f o r  G e n e r a l  M o to r s .
H ere  t h e  l e g i s l a t i v e  t a s k  becomes ( l )  a s c e r t a i n i n g  t h e  e n d s  
o f  t h e  w h o le ,  and  (2 )  i n d i v i d u a t i n g  G e n e r a l  M o to rs  t h r o u g h  a 
d e f i n i t i o n  o f  i t s  p a r t i c u l a r  end  w i t h i n  t h e  w h o l e .  The l a t 
t e r  w i l l  be a  f u n c t i o n a l  r e l a t i o n s h i p  and  i t s  p r o p e r  f o r m ,  
f ro m  t h e  G e n e r a l  M oto rs  v i e w p o i n t .  How c an  G e n e r a l  M oto rs  
c o n t r i b u t e  t o  t h e  good o f  t h e  c o u n t r y ?

W hile  r e q u i r i n g  a  know ledge  o f  p r e s e n t  f a c t ,  i n t e l 
l i g e n c e  can  be f r e e r  o u t s i d e  t h e  i n s t i t u t i o n .
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c o m p l i s h  b u t  t h e y  c a n n o t  s e e ;  t h i s  i s  t h e  s u r d  o f  l i f e ;  
i t  makes  o f  l i f e  a s  a  whole  o f  v a l u e  a  m y s t e r y  beyond  
t h e  c a p a c i t y  o f  t h o u g h t  t o  e n v i s a g e  and  beyond  t h e  a b i l 
i t y  o f  a c t i o n  t o  m o d i f y  o r  c o n t r o l .  I t  i s  t h i s  f a c t  
w h i c h  makes o f  l i f e  a n d  t h o u g h t  an d  a c t i o n  a n  a d v e n t u r e  
w i t h  n o t h i n g  a s s u r e d ;  l i f e  a s  a c t i o n  i s  a  l e a p  i n  t h e  
d a r k ,  a n d  a s  t h o u g h t  i t  i s  s p e c u l a t i o n  w i t h i n  l o g i c a l  
c o n d i t i o n s ,  i . e . ,  c o n d i t i o n s  t h a t  do n o t  e x i s t .  Man h a s  
power  o n l y  t o  make t h e  a d v e n t u r e  m a g n i f i c e n t .

S u c c e s s  i n  t h e  a d v e n t u r e  w i l l  d ep en d  u p o n  t h e  d e g r e e  t o  

w h ic h  t h e  e n d s  t h a t  man e n v i s i o n s ,  t h r o u g h  s p e c u l a t i o n  u n d e r  

l o g i c a l  c o n d i t i o n s ,  a r e  r e a l i z e d  a f t e r  t h e  e x p e r i m e n t a l  a c 

t i o n  b a s e d  t h e r e o n .  T h i s  d e p e n d s ,  i n  t h e  f i r s t  i n s t a n c e ,  

u p o n  t h e  a c c u r a t e  d i a g n o s i s  by t h e  s p e c u l a t i v e  i n t e l l i g e n c e  

o f  t h e  end w h ic h  i s  i n h e r e n t  i n ,  y e t  e x t e r n a l  t o  t h e  p r e s e n t  

a r r a n g e m e n t  o f  f a c t .  E s s e n t i a l ,  t h e r e f o r e ,  i s  t h e  " a c t  o f  

i m a g i n a t i v e  r e a s o n  w h ic h  s y n t h e s i z e s  i n  t h e  p r e s e n t  b o t h  t h e  

p a s t  a n d  t h e  f u t u r e  i n  a  u n i v e r s a l " from w h i c h ,  t h r o u g h  

l o g i c a l  m e th o d ,  t h e  end  can  be d e r i v e d .

T h i s  i n t e l l i g e n c e ,  o r  i m a g i n a t i v e  r e a s o n ,  i s  f o r  s o 

c i a l  t h e o r y  t h e  c h a r a c t e r i s t i c  f a c t  o f  t h e  human i n d i v i d u a l .  

S i n c e  t h e  human i n d i v i d u a l ,  qua i n d i v i d u a l ,  c a n n o t  a c t ,  " t h e  

i n d i v i d u a l ’ s p u b l i c  o b l i g a t i o n  i s  f u l l y  met i n  t h e  a c t  o f  

m a i n t a i n i n g  c l e a r l y  i d e a l i z e d  ends ."°3  T h is  i s  a n  o b l i g a -

61 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . ,  p .  2 6 3 .

Z b i d . ,  p .  1 5 0 . P r o f e s s o r  J o r d a n  n o t e s  e l s e w h e r e  
t h e  somewhat i n c o n s i s t e n t  u s e  o f  t h e  t e r m  " a c t "  i n  c o n n e c 
t i o n  w i t h  t h e  f u n c t i o n  o f  i n t e l l i g e n c e ;  i t  i s  a  s h o r t c o m i n g  
o f  l a n g u a g e ,  r a t h e r  t h a n  o f  t h e  t h e o r y  i t s e l f .

o 3 i b i d . ,  p. 3 7 7 .
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tion upon a l l  men, ra the r  than a Platonic e l i t e ,  since each 

is  an in te l l igence  within a corporate in s t i tu t io n .  Profes

sor Jordan seems to rea l iz e  what many economists have come to 

a c c e p t ,  v iz . , tliat the human in te l l igence  i s  the most im

portant "resource." But whereas the economists tend to base 

th is  importance upon i t s  capacity to develop other resources. 

Professor Jordan goes beyond th is  to demonstrate tha t  only 

in te l l igence  can envision ends toward the accomplishment of 

which a l l  resources acquire th e i r  meaning as instruments.

I t  seems that  Professor J o rd a n  would a g r e e ,  in p r in 

c ip le ,  with the UNESCO statement that

the normal indiv idual,  i r respec t ive  of race, i s  essen
t i a l l y  educable. I t  follows that  his  in t e l l e c tu a l  l i f e  
i s  la rge ly  conditioned by his tr§.^Lning and by his 
physical and social  environment.

Yet he would see no contradiction in agreeing with Dr. John

son tha t  "so fa r  i s  i t  from being true that  men are n a tu ra l 

ly  equal, tha t  no two p e o p l e  can be ha lf  an hour together 

but one shal l  acquire an evident superio r i ty  over the other." 

The d i f f i c u l t y  here i s  in comparing non-comparables. Granted 

tha t  the object of l i f e  i s  the f u l l  development of l i f e  in 

the human individual;  as his ch a rac te r is t ic  capacity i s  that 

fo r  thought, the object then requires the f u l l  development 

and u t i l i z a t i o n  of th is  capacity. But i t  may then be assumed

^̂ UNESCO Statement on the Nature of Race and Race 
Differences by Physical Anthropologists and Geneticists 
CSëp'fcemïïer, --------------- ------"------------------------------
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t h a t  t h i s  same " f u l l  d e v e lo p m e n t"  i s  t h e  o b j e c t  o f  l i f e  i n  

i t s  h i g h e r  fo rm s  o f  i n d i v i d u a l i t y ;  t h i s  r e q u i r e s  t h a t ,  i n  

t h o s e  fo rm s  o f  i n d i v i d u a l i t y ,  " t h e  t h i n k i n g  and  s p e c u l a t i v e  

f u n c t i o n  b e l o n g s  t o  t h e  i n d i v i d u a l  who can  t h i n k . "  I n t e l l i 

g en ce  i s  demanded a t  e v e r y  l e v e l  o f  i n d i v i d u a l i t y ,  h o w e v e r ,  

f o r  t h e  l e g i s l a t i v e  p r o c e s s  t o  w h ic h  i t  i s  e s s e n t i a l  o c c u r s  

a t  e v e r y  l e v e l ;  t h e  t h e o r y  t h u s  r e q u i r e s  t h e  f u l l  d e v e l o p 

ment o f  t h e  c a p a c i t y  f o r  t h o u g h t  i n  a l l  human b e i n g s .

The " f r e ed o m "  t h a t  i s  t h e r e f o r e  a p p r o p r i a t e  t o  human 

i n d i v i d u a l s  i s  t h e  f r e e d o m  t o  t h i n k - - t o  p e r f o r m  t h e  p u b l i c  

f u n c t i o n  p e c u l i a r  t o  t h i s  d e g r e e  o f  i n d i v i d u a l i t y .  The end 

o f  t h o u g h t  i s ,  o f  c o u r s e ,  k n o w le d g e ,  w h ich  i s  " a t t a i n e d  

t h r o u g h  t h e  e f f o r t s  o f  i n d i v i d u a l s  by p r i v a t e  s t u d y ,  and  

. . . c o - o r d i n a t e d  and  c o r r e c t e d  by t h e  s c h o l a r l y  e x c h a n g e  

o f  o p i n i o n .  . . , " t >6 T h i s  i m p l i e s  t h a t  f r e e d o m  o f  communi

c a t i o n  i s  a l s o  e s s e n t i a l  t o  t h e  g ro w th  and  w e l l - b e i n g  o f  

l i f e . ° 7  P r o f e s s o r  J o r d a n ' s  t h e o r y  o f  k n o w led g e ,  i n  k e e p i n g  

w i t h  h i s  p r a c t i c a l  o r i e n t a t i o n ,  r e q u i r e s  t h a t  know ledge  can  

become p r a c t i c a l l y  I m p o r t a n t  o n l y  a s  i t  becomes em bodied  i n  

t h e  p u b l i c  s t r u c t u r e s  o f  l i f e .  A f i n a l  d i v o r c e  o f  knowledge

J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  336 .

J o r d a n ,  Tne Good L i f e , o p . c i t . , p .  378 .

^ 7 j t  i s  t o  be d o u b t e d  w h e t h e r  P r o f e s s o r  J o r d a n  would  
f i n d  t h a t  t h e  p r e s e n t  s y s t e m s  o f  c o m m u n ic a t io n s  d e f e n d e d  u n 
d e r  t h e  b a n n e r  o f  " f r e e d o m  of  s p e e c h  and  p r e s s "  f u l f i l l  t h i s  
r e q u i r e m e n t .
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f rom  t h e  a c t i v e  l i f e  wou ld  r e n d e r  t h e  one c o m p l e t e l y  im po

t e n t ,  t h e  o t h e r  t o t a l l y  b l i n d .

S i n c e  a l l  t h a t  t h e  c o r p o r a t e  i n s t i t u t i o n  can  do  i s  

a c t ,  t h e  o n l y  " f reedom " w h ic h  i s  m e a n i n g f u l  t o  t h i s  fo rm  o f  

i n d i v i d u a l i t y  i s  t h e  f r e e d o m  t o  a c t .  A c t i o n ,  o f  c o u r s e ,  i n  

P r o f e s s o r  J o r d a n ' s  a n a l y s i s  r e q u i r e s  t h a t  i t  be d i r e c t e d  t o 

ward p u b l i c  e n d s .  I n  t h e  a b s e n c e  o f  e n d s ,  c o r p o r a t e  i n s t i 

t u t i o n s  become t h e  c r e a t u r e s  o f  n e c e s s i t y - - t h e  s e l f - p r e s e r 

v a t i v e  i n s t i n c t - - w h i c h  n e g a t e s  f r e e d o m .  Tnus ,  i n  h i s  d i s 

c u s s i o n  o f  t h e  " p r i v a t e  b u s i n e s s "  c o r p o r a t i o n .  P r o f e s s o r  

J o r d a n  c o n c l u d e d  t h a t  " t h e  c o r p o r a t i o n  s h o u l d  be g i v e n  t h e  

f r e e d o m  t o  e x e c u t e  i t s  n o rm a l  p u r p o s e s ,  w h ich  a r e  t h e  a c 

c o m p l i sh m e n t  o f  p u b l i c  e n d s . " b 0  P r o d u c t i v e  e n t e r p r i s e s  m us t  

be g i v e n  t h e  f r e e d o m  t o  p r o d u c e  (and  o n l y  t h e  p r o d u c t i o n  o f  

u s e f u l  i t e m s  i s ,  t o  h im ,  p r o d u c t i o n ) ;  t r a n s p o r t  e n t e r p r i s e s  

s h o u l d  be g i v e n  t h e  f r e e d o m  t o  d i s t r i b u t e  g o o d s ;  e d u c a t i o n a l  

i n s t i t u t i o n s  s h o u l d  be g i v e n  t h e  f r e e d o m  t o  e d u c a t e ,  e t c . ^9

J o r d a n ,  B u s i n e s s  Be Damned, o p . c i t . , p .  2 4 6 .

^ % e w t o n  N. Minow, c h a i r m a n  o f  t h e  F e d e r a l  Communi
c a t i o n s  Commission ,  was t h i n k i n g  i n  t h e s e  t e r m s  when he  d e 
c l a r e d  t h a t  a g e n c y ' s  f u n c t i o n  t o  be one o f  f r e e i n g  t h e  com
m u n i c a t i o n s  i n d u s t r y  ( r a d i o  and  t e l e v i s i o n )  f rom  c e n s o r s h i p ;  
he  i d e n t i f i e d  two d o m in a n t  t y p e s  o f  c e n s o r s h i p  a s  " r a t i n g  
c e n s o r s h i p , "  i n  w h ich  s u b s e r v i e n c e  t o  " r a t i n g s "  i s  a l l o w e d  
t o  d i c t a t e  t h e  t y p e  o f  m a t e r i a l  o f f e r e d  t h e  p u b l i c ,  an d  " d o l 
l a r  c e n s o r s h i p , "  i n  w h ich  program m ing  i s  t u r n e d  o v e r  by  t h o s e  
o s t e n s i b l y  i n  c h a r g e  t o  a d v e r t i s i n g  a g e n c i e s ,  who p ro g ra m  t o  
s e l l  t h e  s p o n s o r ' s  p r o d u c t s .  The exam ple  u s e d  t o  i l l u s t r a t e  
t h e  l a t t e r  was " The A n d e r s o n v i l l e  S t o r y , "  i n  w h ic h  t h e  t i t l e  
was ch an g ed  t o  a v o i d  o f f e n d i n g  S o u t h e r n  c u s t o m e r s ,  and  P r e s i 
d e n t  L i n c o l n ' s  name d e l e t e d  t o  a v o i d  m e n t i o n  o f  a  c o m p e t i -
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The a c t u a l  f o r m u l a t i o n  o f  t h e  end  o f  t h e  c o r p o r a t e  

i n s t i t u t i o n ,  a s  w e l l  a s  t h e  p l a n  o f  a c t i o n  t o  a c h i e v e  i t ,  

w ou ld  r e q u i r e  t h e  a c t i v e  p a r t i c i p a t i o n  o f  t h o s e  m o s t  a c 

q u a i n t e d  w i t h  t h e  a r r a n g e m e n t  o f  f a c t  w i t h i n  t h e  c o r p o r a t e  

i n s t i t u t i o n .  These  P r o f e s s o r  J o r d a n  w ou ld  r e c o g n i z e  a s  t h e  

p u b l i c  o f f i c i a l s  t h e y  a r e .  I t  w ou ld  a l s o  r e q u i r e  t h e  a c t i v e  

p a r t i c i p a t i o n  o f  t h o s e  p o s s e s s e d  w i t h  a  knowledge  o f  t h e  a r 

r a n g e m e n t  o f  f a c t  w i t h i n  w h ic h  t h e  c o r p o r a t e  i n s t i t u t i o n  i s  

o n l y  a  f a c t - - t h a t  i s ,  t h e  s o c i a l  whole  w i t h i n  w h ic h ,  a s  u n i 

v e r s a l ,  t h e  c o r p o r a t e  i n s t i t u t i o n  f i n d s  i t s  m ean ing  a s  p a r 

t i c u l a r .  I t  v;as t h e  d i r e c t o r  o f  p u b l i c  p o l i c y  r e s e a r c h  a t  

G e n e r a l  E l e c t r i c ,  whose t h e o r e t i c a l  c o n c e r n s  were  n o t  a s  

g e n e r a l  a s  t h o s e  o f  P r o f e s s o r  J o r d a n ,  who w r o t e  t h a t ,  i n  t h e  

f u  t u r e ,

p e r h a p s  we s h a l l  t h e n  h a v e  no " b u s i n e s s ” c o r p o r a t i o n  a t  
a l l ,  a s  v;e novf c o n c e i v e  t h e  b u s i n e s s  f u n c t i o n .  What 
seems l e s s  l i k e l y  i s  t h a t  t h e  o r g a n i z a t i o n a l  i n s t r u m e n t  
r e p r e s e n t e d  by c o r p o r a t e  fo rm s  w i l l  have  o u t l i v e d  i t s  
u s e f u l n e s s .  The c o r p o r a t i o n  i s  a  s u p e r b  i n s t r u m e n t .
. . . The c h a l l e n g e  t o  c o r p o r a t e  p o l i c y  m akers  t o d a y  
i s  ^  t r a n s f e r  i t s  u s e s  t o  t h e  r e q u i r e m e n t s  o f  a  m a t e r 
i a l l y , i n t e l l e c t u a l l y , an d  s p i r i t u a l l y  a m b i t i o u s  r a c e

The c o r p o r a t e  i n s t i t u t i o n  d o e s  r e c e i v e  some e x t e r n a l  d i r e c 

t i o n  a t  t h e  p r e s e n t  t im e  f ro m  l i f e  a s  b o t h  n a t u r a l  and  c u l -

t o r ' s  p r o d u c t .  S p e e c h  d e l i v e r e d  t o  a  c o n f e r e n c e  on f r e e d o m  
an d  r e s p o n s i b i l i t y  o f  t h e  mass  m e d ia .  N o r t h w e s t e r n  U n i v e r s i 
t y  Law S c h o o l ,  (A u g u s t  3> 1 9 6 1 ) .

^ R i c h a r d  B e l l s ,  The M eaning o f  Modern B u s i n e s s  (New 
York :  Columbia  U n i v e r s i t y  P r e s s ,  1 9 6 0 7 7  p .  338 .  Second i t a l 
i c s  a d d e d .  F o r  a  p i c t u r e  o f  t h e  l i m i t a t i o n s  p l a c e  u p o n  c o r 
p o r a t i o n s  by t h e i r  g e n e r a l  c u l t u r a l  m i l i e u ,  s e e  " C o r p o r a t e  
R e s p o n s i b i l i t i e s , "  i b i d . , p p .  2 1 1 - 3 0 3 .
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t u r a l .  B u t  t h i s  d i r e c t i o n ,  a c c o r d i n g  t o  P r o f e s s o r  J o r d a n ,  

m u s t  be changed  f ro m  t h e  f o r m ,  "Thou s h a l t  n o t , "  t o  "Thou 

S h a l t . "  C o r p o r a t e  i n s t i t u t i o n s ,  a s  t h e  o r i g i n a l  A n g lo -S ax o n  

t h e o r y  o f  c o r p o r a t i o n s  r e c o g n i z e d , m u s t  s e r v e  p u b l i c  e n d s .

I n  c o n c l u s i o n ,  t h e n ,  one may i n f e r  t h a t  " f r e e d o m , "  

t o  P r o f e s s o r  J o r d a n ,  i s  m e a n i n g l e s s  u n l e s s  i t  i n c l u d e s  a s  

i t s  m in im a l  c o n t e n t  t h e  f r e e d o m  t o  p e r f o r m  t h e  p u b l i c  f u n c 

t i o n s  t h a t  r e l a t e  t h e  i n d i v i d u a l s  t o  t h e  who le  an d  g i v e  them 

t h e i r  m ean in g  i n  r e l a t i o n  t o  t h e  w h o le .  I t  was h i s  c o n t e n 

t i o n ,  h o w ev e r ,  " t h a t  a  l o g i c  a s  s t r i c t  a s  may be r e q u i r e d  i s  

p o s s i b l e  i n  t h e  f i e l d  o f  v a l u e s  w here  f r e e d o m  . . .  i s  o f t e n  

s u p p o s e d  t o  be c o n d i t i o n e d  o n l y  u p o n  c o m p le te  a b a n d o n m en t  o f  

l o g i c  and  t h e  a p p e a l  t o  . . . ' f e e l i n g '  and  ' e x p e r i e n c e . ' " 7 ^

I n  t h i s  l o g i c a l  s y s t e m ,  f r e e d o m  a p p e a r s  a s  a n  e s s e n 

t i a l  a t t r i b u t e  o f  p u r p o s e  an d  w i l l ;  i t  i s

t h e  p o s i t i v e  an d  c o n s t r u c t i v e  u r g e  w h ic h  a n  i n d i v i d u a l  
w i l l  g i v e s  t o  t h e  p r o p u l s i v e n e s s  o f  t h e  g e n e r a l  w i l l  by 
t h e  c o n s e n t  o f  t h e  f o r m e r  t o  t h e  l a r g e r  p u r p o s e s  d e f i n e d  
by t h e  l a t t e r .  T h i s  f r e e d o m  i n  i t s  p a r t i c u l a r i z e d  fo rm  
i n  a n y  g i v e n  c o n t e x t  i s  o f  c o u r s e  c o n d i t i o n e d  u p o n  a  v a r 
i e t y  o f  e l e m e n t s  w h ic h  make up  a  w i l l ,  t h e  m o s t  i m p o r t a n t  
o f  w h ic h  i s  t h e  e l e m e n t  i n v o l v i n g  la iowledge and  i n t e l l i 
g en ce  .73

I t  i s ,  h o w e v e r ,  a  f r e e d o m  w i t h i n  t h e  w ho le  o f  n a t u r a l - c u l t u r a l

7 ^ C f .  t h e  q u o t a t i o n  f rom  H. C. Adams an d  L. S. Rowe, 
i n  The C o r p o r a t i o n  an d  t h e  Economy, by W. H. P e r r y  (New York:  
The Fund f o r  t h e  R e p u b l i c ,  1 9 5 9 ) ) p.  20n .

72Mackj o£. c i t . , p .  12.

7 3 j o r d a n ,  Forms o f  I n d i v i d u a l i t y ,  o p . c i t . , p .  242.
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l i f e ;  f rom  t h e  s t a n d p o i n t  o f  t h e  i n d i v i d u a l ,  f r e e d o m  a p p e a r s

a s  a  " r i g h t . "  R i g h t s  a r e  " t h e  o b j e c t i v e  r e l a t i o n s  w h ic h  a r e

p r e s e n t e d  t o  t h e  i n d i v i d u a l  a s  o p p o r t u n i t i e s . " ? ^  I n  t h i s

s e n s e ,  a  " r i g h t "  i s  " n a t u r a l "  i n  t h a t  i t  i s

a  s im p le  s t a t e  o f  f a c t  w h ic h  r e s u l t s  f rom  t h e  m u t u a l  a s 
s u m p t io n s  w h ic h  p e r s o n s  n a t u r a l l y  make w i t h  r e f e r e n c e  t o  
e a c h  o t h e r  and  t o  t h i n g s .  . . . R i g h t  d o e s  n o t  i m p ly  
t h e  o c c u r r e n c e  o f  a n y  p a r t i c u l a r  o r  s p e c i f i c  a n t e c e d e n t  
f a c t  a t  a l l ;  t h e  r i g h t  i s  c r e a t e d  when t h e  p l a n  o f  l i f e  
i n d i c a t e s  a  new a c t  a s  a d v i s a b l e . 75

Freedom i s ,  t h e n ,  i m p o r t a n t  i n  a l o g i c a l  and  r e a l i s 

t i c  p h i l o s o p h y  o f  p u r p o s e f u l  p o l i t i c s ,  b u t  t h e  o b j e c t i v e  

c o n d i t i o n s  i n  w h ic h  i t  c o u ld  be made t h e  p u r p o s e  o f  p o l i t i c s  

have changed  t o  t h e  p o i n t  where  s u c h  a  f o r m u l a t i o n  no l o n g e r  

i s  m e a n i n g f u l .  S t a t e d  a s  a n  a t t r i b u t e  o r  b y - p r o d u c t  o f  p u r 

p o s e ,  h ow ever ,  f r e e d o m  s t i l l  i s  n e c e s s a r y  t o  a  r a t i o n a l  t h e 

o r y  o f  s o c i a l  r e a l i t y .  Seen  i n  t h i s  l i g h t ,  t h e  p r o b le m  o f  

f r e e d o m  becomes j u s t  t h e  p ro b le m  o f  i d e n t i f y i n g  a n d  r e a l i z i n g  

p u r p o s e s  a s  t h e s e  emerge i n  t h e  e v o l u t i o n  o f  n a t u r a l - c u l t u r a l  

l i f e .  T h i s ,  o f  c o u r s e ,  i s  t h e  l e g i s l a t i v e  p r o c e s s ;  t h e  f r e e 

dom o f  i n d i v i d u a l i t i e s  t o  p e r f o r m  t h e i r  p u b l i c  f u n c t i o n s  i s  

t h e  m in im a l  c o n d i t i o n  o f  t h e  s u c c e s s f u l  c o n c l u s i o n  o f  t h i s  

p r o c e s s ,  f o r  " t h e  f a c t  i s  t h a t  law i s  d e r i v e d  f rom  r i g h t  

t h r o u g h  th e  e x e r c i s e  o f  r i g h t s .

7 4 i b i d . , p .  3 8 6 .

75i b i d . , p .  279 .

7b lb id .
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CHAPTER V II  

INTRODUCTION TO THE POLITICAL PROCESS

I n  t h e  c o u r s e  o f  t h e  d i s c u s s i o n  o f  t h e  p r i n c i p l e s  o r  

c a t e g o r i e s  o f  P r o f e s s o r  J o r d a n ’ s p h i l o s o p h y  o f  p u r p o s e ,  i n  

P a r t  I ,  i t  was  n o t e d  t h a t  " a c t i o n  i s  t h e  u l t i m a t e  s u b s t a n t i v e  

f a c t , ' * ^  i n  t h a t  i t  i s  t h r o u g h  a c t i o n  t h a t  p r e s e n t  f a c t  grows 

i n t o  " e n d e d "  f a c t .  T h i s  p o i n t  was n o t  t r e a t e d  e x t e n s i v e l y ,  

h o w e v e r ,  a t t e n t i o n  b e i n g  f i x e d  i n s t e a d  u p o n  t h e  o t h e r  c a t e 

g o r i e s  o f  t h e  p h i l o s o p h y .  U s in g  t h e s e  p r i n c i p l e s — p u r p o s e ,  

f u n c t i o n  an d  e n d ;  w i l l  and  i n d i v i d u a l i t y ;  c o r p o r e i t y  a n d  law  

- - a s  a  b a s e ,  i t  i s  now a p p r o p r i a t e  t o  t u r n  t o  a  d i s c u s s i o n  o f  

t h e  a c t i v e  a s p e c t s  o f  t h e  t h e o r y ,  o r  t h e  o p e r a t i o n a l  a p p l i c a 

t i o n  o f  t h e  p r i n c i p l e s  i n  t h e  l e g i s l a t i v e  p r o c e s s .

I n  c o n t r a s t  t o  P r o f e s s o r  J o r d a n ' s  a p p r o a c h ,  m odern  

s t u d e n t s  o f  p o l i t i c s  h a v e  t e n d e d  t o  a v o i d  c o n c e p t u a l i z a t i o n  

a s  t h e  p l a g u e .  A r e a c t i o n ,  p r o b a b l y ,  t o  t h e  d u a l  h e r i t a g e  

o f  i n d i v i d u a l i s t  " r a t i o n a l i s m "  and  e s o t e r i c  m e t a p h y s i c s ,  t h i s  

h a s  b e e n  c a r r i e d  so  f a r  a s  t o  r e s u l t  i n  w h a t  h a s  b e e n  c a l l e d

^ E l i j a h  J o r d a n ,  The Good L i f e  ( C h i c a g o :  U n i v e r s i t y  
o f  C h ic ag o  P r e s s ,  1 9 4 9 ) ,  p .  4 l .
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" h y p e r f a c t u a l i s m . ” 2 Even t o d a y ,  when t h e  need  f o r  t h e o r e t i 

c a l  c o n c e p t u a l i z a t i o n  seems g e n e r a l l y  a c k n o w l e d g e d ,  t h e r e  

seems t o  be a n  a v e r s i o n  t o  a n y  k i n d  o f  t h e o r y  o f  t h e  p o l i t i 

c a l  p r o c e s s  t h a t  f a i l s  t o  a c c o u n t  w i t h i n  i t s  f ra m e w o rk  f o r  

t h e  e x a c t  number o f  m u t i l a t e d  b a l l o t s  i n  a n y  s p e c i f i e d  p r e 

c i n c t  i n  a n y  g i v e n  e l e c t i o n . 3 The o n l y  t h e o r i e s  w h ic h  p u r 

p o r t  t o  be g e n e r a l  a r e  t h o s e  w h ic h  a r e  b a s e d  u p o n  c o n f l i c t , ^  

w h i c h ,  i t  i s  s u g g e s t e d ,  f a l l  s h o r t  o f  g e n e r a l  t h e o r y  s i n c e  

t h e y  v i r t u a l l y  i g n o r e  t h e  more b a s i c  f a c t  o f  c o n s e n s u s .  A 

p o l i t i c a l  t h e o r y ,  i t  i s  a s s u m e d ,  d e a l s  w i t h  t h e  s t a t e ,  and  a  

s t a t e  seems more f u n d a m e n t a l l y  t o  s u g g e s t  t h e  f a c t o r  o f  u n i 

t y  t h a n  t h a t  o f  d i s c o r d . 5 Fo r  t h e  m os t  p a r t ,  h o w e v e r ,  t h e

^David Easton, The P o l i t i c a l  System (New York: Al
fred A. Knopf, 1 9 5 3 ) j p .  37*

^ T h i s  may be p a r t  o f  t h e  h e r i t a g e  o f  t h e  p e r i o d  o f  
" h y p e r f a c t u a l i s m . "  Cf. E a s t o n ' s  g e n e r a l  d i s c u s s i o n  o f  t h e  
p r o b le m ,  i b i d . ,  pp .  6 4 - 8 9 .

^ C f . Hans K e l s e n ,  G e n e r a l  T h e o r y o f  Law and  S t a t e  
(C a m b r id g e :  H a r v a r d  U n i v e r s i t y  P r e s s ,  1943T '  E l s e w h e r e  P r o 
f e s s o r  K e l s e n  w r i t e s ,  " f r o m  t h e  p o i n t  o f  v iew o f  r a t i o n a l  
c o g n i t i o n ,  t h e r e  a r e  o n l y  i n t e r e s t s  o f  human b e i n g s  and  h en ce  
a  c o n f l i c t  o f  i n t e r e s t s .  The s o l u t i o n  o f  t h e s e  c o n f l i c t s  can  
be b r o u g h t  a b o u t  e i t h e r  by  s a t i s f y i n g  one i n t e r e s t  a t  t h e  e x 
p e n s e  o f  t h e  o t h e r ,  o r  by  a  compromise  b e tw e e n  t h e  c o n f l i c t 
i n g  i n t e r e s t s . "  Hans K e l s e n ,  What I s  J u s t i c e ? ( B e r k e l e y :  
U n i v e r s i t y  o f  C a l i f o r n i a  P r e s s ,  196Ô7 , pp .  2 1 - 2 .

^W h a tev e r  e l s e  a  s t a t e  may b e ,  i t  i s  a t  l e a s t  a 
g r o u p ;  we know o f  no e f f o r t s  on t h e  p a r t  o f  g r o u p  t h e o r i s t s  
t o  e x p l a i n  t h e  g r o u p  i n  t e r m s  o f  i n t e r n a l  c o n f l i c t .  P r o f e s 
s o r  S h e r i f ,  f o r  e x a m p le ,  s t r e s s e s  common n o rm s ,  a n c h o r a g e s , 
r e c i p r o c a l  s t a t u s  and  r o l e  r e l a t i o n s h i p s ,  t h e  s t r u c t u r i n g  o f  
e x p e r i e n c e ,  g o a l - d i r e c t e d  b e h a v i o r ,  e t c .  M u za fe r  and  C a r o ly n  
W. S h e r i f ,  ^  O u t l i n e  o f  S o c i a l  P s y c h o l o g y , r e v .  ed._ (New 
York :  H a r p e r  & B r o t h e r s ,  1 9 5 6 ) ,  p a s s i m . I t  i s  d i f f i c u l t  t o  
s e e  how a  t h e o r y  o f  t h e  g r o u p  c o u l d  be c o n s t r u c t e d  on t h e
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conceptualizing e f fo r t s  of p o l i t i c a l  s c ie n t i s t s  have been 

directed to "narrow-guage" t h e o r y ,  ̂ wherein the assumption 

tha t  these theories deal with the a c tu a l i t i e s  of the p o l i t i 

cal process can be only a matter of f a i th ,  since they are 

not connected with a general theory of that  process.

I t  has been said that  Professor Jordan's theory of 

the l e g is la t iv e  process bears l i t t l e  resemblance to " l e g i s 

la t io n ."?  This a t t i tu d e ,  which seems re f lec ted  in much con

t e m p o r a r y  p o l i t i c a l  s c i e n c e ,  i g n o r e s  t h e  f u n c t i o n  o f  t h e o r y ,  

w hich  h a s  b e e n  e x p l a i n e d  s o  w e l l  by  t h e  p o s i t i v i s t s . ®  The

o r y  i s  s u p p o s e d  t o  e x p l a i n  r e a l i t y ,  n o t  " p a i n t  p i c t u r e s "  o f

b a s i s  o f  a n  a s s u m p t i o n  o f  c o n f l i c t ,  y e t  s u c h  a n  a p p r o a c h  i s  
common t o  much o f  c o n te m p o r a r y  p o l i t i c a l  s c i e n c e ,  e s p e c i a l l y  
" b e h a v i o r "  t h e o r y .  The whole  a p p r o a c h  s u g g e s t s  t h a t ,  i n  s o 
c i a l  t h e o r y  a s  w e l l  a s  i n  i n t e r n a t i o n a l  p o l i t i c s ,  t h e  H obbes -  
i a n  " s t a t e  o f  n a t u r e "  s t i l l  i s  " t o o  much w i t h  u s . "

P r o f e s s o r  E a s t o n ' s  e q u i l i b r i u m  t h e o r y ,  s u g g e s t i v e  o f  
N e w to n ia n  m e c h a n i c s ,  a l s o  seems n o t  t o  overcome t h i s  o b j e c 
t i o n .  Cf.  E a s t o n ,  o£. c i t . , pp .  2 8 3 - 3 0 6 .

® I t  c o u ld  be c h a r g e d ,  w i t h  some j u s t i f i c a t i o n ,  t h a t  
t h e s e  t h e o r i e s  l a r g e l y  have  b e e n  d e s i g n e d  t o  f i t  m e t h o d o l o g i 
c a l  d e v i c e s - - e . g . , s a m p l i n g  and  s u r v e y  t e c h n i q u e s - - b o r r o w e d  
f rom  o t h e r  s c i e n c e s .  T he re  s t i l l  p e r s i s t s  t h e  q u e s t i o n  
w h e t h e r  t h e r e  i s  a  p o l i t i c a l  p r o c e s s  t h a t  may n o t  be subsumed 
u n d e r  t h e  c a t e g o r i e s  o f  p s y c h o lo g y  and  s o c i o l o g y .  T h i s  i s  
t h e  q u e s t i o n  t h a t  P r o f e s s o r  E a s t o n  r a i s e s  i n  h i s  a p p e a l  t o  
t h e  b e h a v i o r i s t s  t o  r e c o g n i z e  t h a t  " t h e  s t u d y  o f  p o l i t i c a l  
b e h a v i o r  i s  n o t h i n g  more t h a n  a  way o f  e x p l o r i n g  t h e  f u n c 
t i o n i n g  o f  t h e  p o l i t i c a l  p r o c e s s . "  " I b i d . ,  p .  2 0 6 .  T h i s  
l e a d s  t o  t h e  need  f o r  a  t h e o r y  o f  t h a t  p r o c e s s .

?N o ted  i n  h i s  " P r e f a c e "  t o  t h e  s e co n d  e d i t i o n .  The
o r y  o f  L e g i s l a t i o n , by E l i j a h  J o r d a n ,  2d e d .  ( C h ic a g o :  U n i 
v e r s i t y  o f  Ch icago  P r e s s ,  1 9 5 2 ) ,  p .  7-

®Philipp Prank, Modern Science and I t s  Philosophy 
(Cambridge: Harvard University Press, 1 9 4 9 ) ,  pp. 207-15*
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I t . 9 Pew o f  t h e  t h e o r i e s  o f  modern p h y s i c s ,  g e n e r a l l y  a c 

know ledged  a s  d e a l i n g  w i t h  a  s i m p l e r  p h a s e  o f  r e a l i t y  t h a n  

t h e  s o c i a l  s c i e n c e s ,  " r e s e m b l e "  t h e  r e a l i t y  t h e y  p u r p o r t  t o  

make I n t e l l i g i b l e .

P a r t  o f  t h e  r e a s o n  f o r  t h e  t i m i d i t y  o f  p o l i t i c a l  s c i 

e n t i s t s  I n  t h e i r  c o n c e p t u a l i z i n g  e f f o r t s  u n d o u b t e d l y  l i e s  I n  

a n  a v e r s i o n  t o  " n o r m a t i v e "  t h e o r y - - t h e o r y  t h a t  d e s c r i b e s  

w ha t  " o u g h t "  t o  be t r u e .  The a n s w e r  t o  t h e  n o r m a t i v e  p r o b 

lems o f  t h e  s o c i a l  s c i e n c e s ,  f rom  P r o f e s s o r  J o r d a n ' s  v i e w 

p o i n t ,  would  seem t o  be t h a t  a l l  a t t e m p t s  a t  r e a l  know ledge  

- - s c i e n t i f i c  o r  p h l l o s o p h l c - - m u s t  be n o r m a t i v e .  Even t h e  

u s e  o f  l a n g u a g e  I n  d e s c r i p t i o n  p r e s u p p o s e s  a n  a c c e p t a n c e  o f  

n o rm s ,  s i n c e  e v e r y  symbol t h e r e i n  s t a n d s  I n  a  n o r m a t i v e  r e 

l a t i o n  t o  t h e  t h i n g  I t  s y m b o l i z e s .  The n o r m a t i v e  a p p r o a c h  

I s  l e s s  a p p a r e n t  I n  t h o s e  p h a s e s  o f  know ledge  w h ich  s e e k  t o  

u n d e r s t a n d  t h e  l e s s  com plex  a s p e c t s  o f  r e a l i t y ,  b u t  become 

I n c r e a s i n g l y  a p p a r e n t  a s  one moves up t h e  e v o l u t i o n a r y  s c a l e  

t o  more com plex  p h e n o m e n a . T h e  q u e s t i o n ,  t h e n .  I s  n o t

9 p r a n k  p o i n t s  o u t  t h a t  t h e  " p i c t u r e s "  t h e m s e l v e s  a r e  
b a s e d  upo n  t h e o r i e s  t h a t  h av e  become commonplace p a r t s  o f  
t h e  c u l t u r e .  I b i d . H e r e ,  a s  I n  o t h e r  p l a c e s .  P r o f e s s o r  
J o r d a n  I s  c l o s e  t o  t h e  p o s i t i v i s t  p o s i t i o n .  S p e a k in g  o f  t h e  
" im a g e s"  o f  t h e  m ind ,  he a s s e r t s  t h a t  " s p o n t a n e i t y  I s  r e a l l y  
n o t h i n g  b u t  t h e  l i f e  o f  t h e s e  Im a g e s ,  w h ich  a r e  n o t  d e a d  
t h i n g s  o r  a b s t r a c t  r e p l i c a s  o r  p i c t u r e s  o f  t h i n g s  a t  a l l .
They a r e  t h e  t h i n g s  t h e m s e l v e s .  They a r e  t h e  m ind .  . . .
[ l ] t  I s  t h e s e  Im ages  t h a t  e x e r t  s o v e r e i g n  power  o v e r  t h e  
m ind .  . . ." E l i j a h  J o r d a n ,  E s s a y s  I n  C r i t i c i s m  ( C h ic a g o :  
U n i v e r s i t y  o f  C h icago  P r e s s ,  1952} ,  p .  93*

l O f t  I s  c u r i o u s  t h a t  t h e  two u n d i s p u t e d  s c i e n c e s  t h a t
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whether one should adopt a normative approach, but ra the r  

which se t  of norms, or categories ,  provides the most adequate 

understanding of the phenomena under consideration.

This preliminary i s  a warning, as well as an answer 

to the objection tha t  Professor Jordan's theory of the po

l i t i c a l  process bears l i t t l e  resemblance to the usual t e x t 

book descr ip tions  of tha t  process. Upon the philosophically  

as well as a r c h i te c tu ra l ly  sound p r inc ip le  of "form follows 

f u n c t i o n , " h e  attempts to understand the function of p o l i 

t i c s ,  viewing th is  as a more basic concern than the examina

tion of the formal c h a ra c te r i s t i c s  of governments.

To i l l u s t r a t e  the implications of th i s  approach in  

terms of the contemporary concerns of the socia l  sciences, 

i t  seems to be acknowledged tha t  not a l l  p o l i t i c s  occur 

within the framework of the formal apparatus of government. 

Increased a t te n t io n  i s  being d irec ted  to the p o l i t i c a l  pro

cess as i t  occurs in  other i n s t i t u t i o n a l  forms. As an econ

omist has s ta ted ,  writ ing upon the p o l i t i c a l  aspects of i n 

dustry, "corporate decisions involve d isc re t io n ,  and where

d e a l  w i t h  l i v i n g  f o r m s - - b o t a n y  a n d  b i o l o g y - - h a v e  n o t  b e e n  
v i s i b l y  t o o  i m p r e s s e d  w i t h  t h e  p o s i t i v i s t  m ethod  f o r  a v o i d 
i n g  e m b a r r a s s i n g  q u e s t i o n s ,  s u c h  a s  t h o s e  d e a l i n g  w i t h  v a l u e s .  
I n  a  r e c e n t  b i b l i o g r a p h y  o f  l o g i c a l  p o s i t i v i s m ,  c o m p r i s e d  of  
w e l l  o v e r  3 , 0 0 0  e n t r i e s ,  o n l y  s i x  d e a l t  w i t h  b i o l o g y .  A. J. 
A y e r s ,  e d . .  L o g i c a l  Po s i t i v i s m ( G l e n c o e :  The F r e e  P r e s s ,
1 9 5 9 ) ,  pp .  3 3 1 - 4 4 6 .

^ 4 T h i s  i s  s a i d  t o  h av e  b e e n  t h e  g u i d i n g  h y p o t h e s i s  o f  
P r a n k  L lo y d  W r i g h t ;  p h i l o s o p h i c a l l y ,  i t  i s  a s  o ld  a s  P l a t o .
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t h e r e  i s  d i s c r e t i o n  t h e r e  i s  t h e  m ak ing  o f  p o l i c y ,  and  p o l i c y  

i s  a p o l i t i c a l  p h e n o m en o n ." I f  t h e  p o l i c y - m a k i n g  p r o c e s s  

i s  n o t  g e n e r i c a l l y  d i f f e r e n t  i n  t h e  c o r p o r a t i o n  an d  th e  

s t a t e ,  i t  would  seem t h a t  a n  a d e q u a t e  t h e o r y  o f  l e g i s l a t i o n  

m u s t  be one t h a t  i s  couched  i n  p r i n c i p l e s  w h ic h  can  com pre 

hend  b o t h ,  d e s p i t e  f o r m a l  v a r i a t i o n s .^3

P r o f e s s o r  G a t l i n ,  commenting  upon  th e  t r e n d  to w a rd

s o c i a l  s c i e n c e  i n t e g r a t i o n ,  w r i t e s :

I n s t e a d  o f  a  s t a t i c  d e s c r i p t i o n  . . . t h i s  new f u s i o n  
p o i n t s  f o r w a r d  t o  d e t e c t  a p r o c e s s  and  a  f u n c t i o n ,  i n  
a dynam ic  f i e l d ,  g o i n g  beyond  a mere s c h e m a t i c  d e f i n i 
t i o n  o f  l i m i t s .

P r o f e s s o r  J o r d a n  i s  a good exam ple  o f  one who a t t e m p t e d  t o  

move beyond  t h e s e  s c h e m a t i c  l i m i t s .  H is  t h e o r y  o f  t h e  p o 

l i t i c a l  p r o c e s s  i s  a s  c o m p r e h e n s iv e  a s  l i f e  i t s e l f ,  i n c l u d -

^^Walton Hamilton, The P o l i t ic s  of Industry (New 
York :  Alfred A. Knopf, 1957 ) ,  P . '(.

A l a b o r  h i s t o r i a n  w r i t e s  t h a t  l a b o r  u n i o n s  " a r e ,  i n  
f a c t ,  p r i v a t e  l aw -m ak in g  b o d i e s  whose r u l e s  a f f e c t  t h e  l i v e s  
o f  m i l l i o n s  o f  human b e i n g s  an d  t h o u s a n d s  o f  i n d u s t r i a l  
p l a n t s .  T h i s  i s  e v i d e n c e d  by t h e  more t h a n  f i f t y  t h o u s a n d  
c o l l e c t i v e  c o n t r a c t s  e x i s t i n g  i n  t h e  c o u n t r y .  The u n i o n s  
t h a t  s i g n  t h e s e  c o n t r a c t s  a c q u i r e  a n  i n f l u e n c e  o v e r  t h e  a c 
t i v i t i e s  o f  t h e i r  members w h ic h  i n  t im e  c i r c u m s c r i b e s  t h e i r  
d a i l y  l i v e s  and  r e d e f i n e s  t h e  p r i v i l e g e s  o f  men who, u n d e r  
l aw ,  a r e  e q u a l  t o  e a c h  o t h e r .  P r a n k  Tannenbaura,  A P h i l o s 
ophy o f  L abor  (New York:  A l f r e d  A. Knopf ,  1 9 5 2 ) ,  p .  140.

1 3 s e e ,  e . g . , H a r o l d  D. L a s s w e l l ,  The D e c i s i o n  P r o 
c e s s  : Seven  C a t e g o r i e s  o f  F u n c t i o n a l  A n a l y s i s  ( C o l l e g e  P a r k :  
U n i v e r s i t y  o f  M ary lan d  P r e s s ,  1 9 5 6 ) .  I n  t h e  a r e a  o f  a d m in 
i s t r a t i o n  i n  g e n e r a l ,  t h e  same u n i t a r y  a p p r o a c h  i s  e v i d e n c e d  
i n  M a r s h a l l  E. Dimock, A d m i n i s t r a t i v e  V i t a l i t y  (New York:  
H a r p e r  & B r o t h e r s ,  1 9 5 9 ) ,  pp .  x i i ,  1 - 8 .

^^George  C a t l i n ,  " P o l i t i c a l  T h e o ry :  What I s  I t ? "  
P o l i t i c a l  S c i e n c e  Q u a r t e r l y , LXXII ( 1 9 5 7 ) ,  p .  6.
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i n g  t h e r e i n  b o t h  t h e  n a t u r a l  and  c u l t u r a l  a s p e c t s  o f  l i f e .

The p r o c e s s  by w h ich  c u l t u r e  becomes o r d e r e d  and  o r d e r 
l y ,  w i t h  a n  i n t e n t  tow ard  r a t i o n a l  e n d s ,  and  t h u s  i t s e l f  
a  b a s i c  p a r t  o f  and  a n  e l e m e n t  i n  t h e  w ho le  o f  e x i s t e n c e ,  
i s  l i f e  i n c o r p o r a t e  i n  p o l i t i c s .  . . . ^ 5

F o r  p e r h a p s  t h e  f i r s t  t im e  s i n c e  A r i s t o t l e ,  p o l i t i c s  becomes  

a g a i n  t h e  " m a s t e r  s c i e n c e " - - t h e  means t o  o r d e r  i n  t h e  a f 

f a i r s  o f  man.

P o l i t i c s  a s  t h e  " Form" o f  L i f e

I n  t h e  e a r l y  p a g e s  o f  h i s  work on e t h i c s .  P r o f e s s o r

J o r d a n  w r i t e s  t h a t

t h e  m o ra l  f u n c t i o n i n g  o f  t h e  w o r ld  o f  t h i n g s  i s  made 
p o s s i b l e  t h r o u g h  i t s  b e i n g  made i n t o  i n s t i t u t i o n s ,  
w h ic h ,  a s  s u c h ,  become m o ra l  o p p o r t u n i t i e s ,  t h a t  i s ,  
i n s t r u m e n t s  t o  s i g n i f i c a n t  a c t i o n  f o r  i n d i v i d u a l s .
How t h i s  i s  done , . . t h e  f u n d a m e n t a l  p ro b le m  of  
p o l i t i c s  an d  j u r i s p r u d e n c e . J-b

Tne l a t t e r  p a r t  o f  t h i s  s t a t e m e n t  i m p l i e s  t h a t  p o l i t i c s  i s  

c o n c e r n e d  w i t h  how t h e  w o r ld  o f  t h i n g s  i s  o r d e r e d - - t h a t  i s ,  

made i n t e l l i g i b l e - - o r  t h a t  p o l i t i c s  i s  p r o c e d u r a l  r a t h e r  

t h a n  s u b s t a n t i v e .  P o l i t i c s ,  i n  o t h e r  w o r d s ,  i s  t h e  means 

t h r o u g h  w h ich  man a t t e m p t s  t o  a s s e r t  r a t i o n a l  c o n t r o l  o v e r  

t h e  f o r c e s  o f  l i f e ;  " p o l i t i c s  i s  t h e  p u r e  fo rm  o f  t h e  p r a c 

t i c a l  l i f e  and  g e t s  i t s  c o n t e n t  f rom  i t s  r e l a t i o n  t o  t h e  

r e a l  c o n c r e t e  p r a c t i c a l  a c t i v i t i e s  o f  e c o n o m ic ,  r e l i g i o u s ,  

e t c . ,  l i f e .  . . . "1 7

l ^ E l i j a h  J o r d a n ,  B u s i n e s s  Be Damned (New York:  Henry  
Schuman, 1 9 5 2 ) ,  p.  237*

I 'S j o r d a n ,  The Good L i f e , o p . c i t . , p .  37.

1 7 Jordan, Theory of  L e g i s l a t i o n , op . c i t . , p. 92.
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I n  t e r m s  o f  t h e  p r i n c i p l e s  d i s c u s s e d  i n  t h e  p r e c e d i n g  

s e c t i o n ,  p o l i t i c s  i s  t h e  a c t i v e  p h a s e  o f  l i f e  i n  w h ic h  p u r 

p o s e s  become o b j e c t i f i e d  an d  t h e  i n s t r u m e n t s  o f  a c t i o n ,  o r  

p r o p e r t y ,  i s  o r d e r e d  so  t h a t  t h e y  can  be r e a l i z e d  a s  e n d s .

[p]  o l i t i c s  i s  t h e  " fo rm "  o f  a l l  p r a c t i c a l  r e l a t i o n s ,  and  
h a s  no s p e c i a l i z e d  c o n t e n t  o f  i t s  own, an d  r e p r e s e n t s  a  
p e c u l i a r  fo rm  o f  a c t i v i t y ,  d i f f e r e n t  i n  i t s  g e n e r i c  com
p r e h e n s i v e n e s s  f rom  t h e  e c o n o m ic ,  r e l i g i o u s ,  l e g a l ,  e t h 
i c a l ,  e t c . l o

As a p p l i e d  t o  t h e s e  s u b s t a n t i v e  f o r c e s  o f  l i f e ,  w h ic h  f u r n i s h  

t h e  c o n t e n t  o f  t h e  p o l i t i c a l  p r o c e s s ,  " t h e  p o l i t i c a l  r e l a t i o n  

i s  . . .  a  p u r e l y  l o g i c a l  o n e ,  and  t h e  q u e s t i o n s  w h ic h  i t  p o 

s i t s  a r e  q u e s t i o n s  o f  p u r e  f o r m a l  i n t e l l i g i b i l i t y ,  t h a t  i s ,  

a r e  q u e s t i o n s  o f  o r d e r  c o n s i d e r e d  a s  p r in c ip le . " ^ 9  As p u r 

p o s e s  emerge d u r i n g  t h e  l i f e - g r o w t h - p r o c e s s  i n  t h e  v a r i o u s  

r e a l m s  o f  e c o n o m i c s ,  e t h i c s ,  r e l i g i o n ,  e t c . , t h e  l o g i c a l  

t a s k  o f  o b j e c t i f y i n g  t h e s e  p u r p o s e s  a s  e n d s ,  s y n t h e s i z i n g  

them i n  t h e  s y s t e m  o f  e n d s  w h ic h  i s  t h e  End o f  t h e  w h o le ,  

an d  a d a p t i n g  th e  i n s t r u m e n t s  o f  n a t u r a l - c u l t u r a l  l i f e  t o  

t h e i r  a c c o m p l i s h m e n t  b e l o n g s  t o  t h e  s p h e r e  o f  p o l i t i c s .  " P o l i 

t i c s  i s  t h u s  l i f e  a s  e c o n o m i c s ,  e t h i c s ,  r e l i g i o n ,  e t c . ,  r e 

du ced  t o  i n t e l l i g i b i l i t y  t h r o u g h  th e  a g e n c y  o f  law." 2 0  «jq 

make l i f e  i n t e l l i g i b l e ,  o f  c o u r s e ,  i s  a l s o  t o  make i t  m o r a l .

T h i s  c o n t e n t  a s  o r d e r e d  c o n s t i t u t e s  t h e  " s t a t e . "  To

iQ i b i d . , p .  73 .

19 l b i d .

2 0 i b i d .
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P r o f e s s o r  J o r d a n ,  a s  I n d i c a t e d  e a r l i e r , ^4  " s t a t e "  i s  a  l o g i 

c a l  c a t e g o r y 2 2  w h ic h  f u n c t i o n s  i n  b o t h  a n  e m p i r i c a l  a n d  an  

i d e a l  c a p a c i t y ;  he  u s e s  i t ,  t h a t  i s ,  t o  d e s c r i b e  p r e s e n t  

f a c t ,  " en d e d "  f a c t ,  a n d  a l l  t h e  d e g r e e s  a l o n g  t h e  c o n t in u u m  

f ro m  " i s "  t o  " o u g h t . "  " The p u b l i c  o r d e r ,  o r  c o n s t i t u t i o n ,  

o r  s t a t e  . . . a r e  b o t h  t h e  o b j e c t  [ i d e a l  End] and  o b j e c t i v e  

[ p r a c t i c a l  p o l i c y  end]  o f  t h e  l e g i s l a t o r .  . . . " 2 3

As a n  e m p i r i c a l  c a t e g o r y ,  t h e  s t a t e  i s  t h e  " s y s t e m  

o f  t e n t a t i v e  s p e c u l a t i v e  p r i n c i p l e s  w h ich  e x p e r i e n c e  had  im 

p e r f e c t l y  i n c o r p o r a t e d  i n  t h e  s t a t e s  w h ic h  A r i s t o t l e  c o u l d  

and  d i d  o b s e r v e . " 2 4  Xn t h i s  s e n s e  t h e  s t a t e  r e f e r s  t o  t h e  

d e g r e e  o f  o r d e r  p r e s e n t l y  r e a l i z e d  i n  l i f e .  The a t t r i b u t e s  

o f  t e r r i t o r y  and  p o p u l a t i o n ,  w h ich  p o l i t i c a l  s c i e n t i s t s  

i d e n t i f y  a s  e s s e n t i a l  c h a r a c t e r i s t i c s  o f  t h e  s t a t e ,  a r e  i n 

d i c e s  t o  t h e  p r a c t i c a l  c o m p r e h e n s i v e n e s s  o f  t h e  o r d e r ,  and  

t h e  e f f e c t i v e n e s s  o f  i t s  " g o v e rn m e n t"  i n  o b j e c t i f y i n g  and  

r e a l i z i n g  t h e  v a l u e s  o f  t h e  c u l t u r e  i s  t h e  i n d e x  t o  i t s  

q u a l i t y .

In  i t s  c a p a c i t y  o f  i d e a l  c a t e g o r y ,  t h e  s t a t e ,  f o r

2 4 S u p r a ,  p .  127 .

2 2 to P r o f e s s o r  J o r d a n ,  a s  i n  " s e m i o t i c s , "  a l l  c a t e 
g o r i e s  u s e d  i n  d e s c r i p t i o n ,  a n a l y s i s ,  e t c . , a r e  l o g i c a l  
c a t e g o r i e s .

Jordan, Theory o f  L e g i s l a t i o n , op. c i t . ,  p. 40.

2 4 i b i d .
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P r o f e s s o r  J o r d a n  a s  f o r  P l a t o ,  i s  t h e  End a s  t h e  u l t i m a t e  

i d e n t i t y  o f  fo rm  and  c o n t e n t .  The- d i f f e r e n c e ,  o f  c o u r s e ,  i s  

t h a t  P r o f e s s o r  J o r d a n  v iew s  t h e  i d e a l  i n  d y n am ic  t e r m s ,  e x 

p a n d i n g  a s  new v a l u e s  emerge i n  t h e  e v o l u t i o n  o f  n a t u r a l -  

c u l t u r a l  l i f e ,  w here  P l a t o  p r o p o s e d  t o  e x c l u d e  t h e s e  a s  d i s 

r u p t i v e .  As a n  i d e a l  c a t e g o r y ,  t h a t  i s ,  t h e  s t a t e  i s  l i m i t e d  

n e i t h e r  by p o p u l a t i o n  o r  t e r r i t o r i a l  s i z e ,  n o r  by  t h e  com

p l e x i t y  o f  i t s  o r d e r ;  t h e  d e g r e e  o f  o r d e r  i n  t h e  s t a t e ,  a s  

i n c l u d i n g  t h e  r a n g e  o f  f a c t  com prehended  w i t h i n  t h a t  o r d e r ,  

i s  l i m i t e d  o n l y  by t h e  l i m i t s  o f  t h o u g h t .  The l i m i t s  o f  

t h o u g h t ,  o f  c o u r s e ,  a r e  d e t e r m i n e d  by t h e  q u a l i t y  o f  t h e  c u l 

t u r e  a t  a  g i v e n  s t a g e  o f  e v o l u t i o n .  Thought  seems u n l i m i t e d  

o n l y  a s  v iewed  f ro m  a  g i v e n  s t a g e  o f  e v o l u t i o n .

These  l i m i t s  expand  a s  l i f e  e v o l v e s ;  i t  i s  j u s t  t h e  

t a s k  o f  s p e c u l a t i v e  i n t e l l i g e n c e ,  and  t h e  s p e c u l a t i v e  p h a s e  

o f  t h e  l e g i s l a t i v e  p r o c e s s ,  t o  " s p y  ou t"  new p o s s i b i l i t i e s  

- -n ew  c u l t u r a l  v a l u e s , e t c . - - a s  t h e y  em erg e ,  so  t h a t  t h e s e  

may be i n c o r p o r a t e d  i n t o  t h e  o r d e r  o f  l i f e .  He t h o u g h t ,  t h u s ,  

t h a t  t h e  m a l a i s e  o f  m odern  l i f e  r e p r e s e n t e d  a  f a i l u r e  o f  i n 

t e l l i g e n c e  r a t h e r  t h a n  a  f a i l u r e  o f  c u l t u r e ;  t h e r e  e x i s t  p o s 

s i b i l i t i e s ,  o r  v a l u e s ,  i n  o u r  c u l t u r e  t h a t  a r e  n o t  b e i n g  a c 

t e d  u p o n .  C u l t u r e  a s  p r e s e n t l y  c o n s t i t u t e d  c o n t a i n s  i n h e r e n t  

p r o m is e  t h a t  i s  n o t  b e i n g  r e a l i z e d .

J u d g in g  f ro m  h i s  c r i t i q u e  o f  t h e  n a t i o n - s t a t e , 25 o u r

2 5 " The m a t t e r  o f  t h e  i n t e r e s t - c o n t r a c t - p r o p e r t y  s t a t e
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culture contains values tha t  point toward the ordering of 

l i f e  on a planet-wide level .  Idea l ly ,  then, within the lim

i t s  of thought as these l im its  are presently  embodied in cul

tu ra l  values, the "s tate"  i s  the world-s ta te ,  and the ra t io n 

a l  policy of "s ta tes"  within tha t  ideal  system i s  to pursue 

goals tha t  w il l  fu r the r  the comprehension of th is  range of 

fa c t  within order. The l i f e - fo rc e s  are s t r iv ing  in tha t  d i 

rec t io n ,  because the "wills" in  which these values inhere 

have the ch a rac te r is t ic  of effectiveness .  The question, to 

Professor Jordan, i s  one as to the e f fec t  of "effectiveness" 
upon the "sensit ive  nerve of c u l tu re ."26 our day of mas

sive deterrence and r e t a l i a t i o n ,  i t  would seem legit imate  to

i s  the modern n a t ion -s ta te ,  the active w il l  principle  of 
which i s  amour propre. The conception of law is  that  of the 
p o s i t iv i s t  command of the sovereign supported by m il i ta ry  and 
police power. While i t s  theory attempts to found lav; on con
t r a c t  in terpre ted  as assent or agreement, s t i l l  the agreement 
i s  conceived as being obligatory only in so fa r  as the pov;er 
to compel can enforce i t .  Even s ta tu to ry  enactments have no 
force except that  which r e s t s  upon penalt ies  as sanctions.
So a t  the very heart of the law l i e s  the ogre of force. Po
l i t i c a l  ‘ thought* in th is  s ta te  consists primarily in adora
tion and veneration of t r a d i t io n a l  abstractions of theory and 
're spec t  for law.* Patriotism i s  the general name for the sum 
of the c i t i z e n 's  obligations,  and consists  simply in the duty 
of maintaining the s ta tus  quo, an abs t rac t  mechanical balance 
of social  forces maintained by law, and since i t  is  pure sub
jective abstrac t ion ,  the p a t r io t i c  sentiment, having thus no 
objective ground, must be sustained by periodic dramatization 
in war. As there i s  no possible objective form of order for 
the [nation] s ta te ,  the attempt to think i t  i s  f ru s t ra ted  by 
i t s  own presuppositions, the consequence being that  fear  
takes the place of the i n t e l l ig e n t  e f fo r t  to think, and the 
objective counterpart of fear ,  force, displaces active e f fec 
t ive  law which is  the appropriate embodiment of in te l l igence ."  
Ib id . ,  pp. 1 2 7 - 8 .

2 ? I b i d . ,  p. 2 6 5 .
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be c o n c e r n e d  a s  w e l l  a b o u t  t h e  e f f e c t  u p o n  " t h e  s e n s i t i v e  

n e r v e  o f  l i f e . "  As. P r o f e s s o r  M o rg en th au  h a s  commented ,  " t h e  

n a t i o n  s t a t e  i s  t o o  s m a l l  an d  weak a  mold t o  c o n t a i n  a t o m i c

p o w e r . "2 8

P r o f e s s o r  J o r d a n  f e l t ,  t h e n ,  t h a t  i n  t h e  m odern  e r a  

t h e  d o m in a n t  a c t o r s ,  c o r p o r a t e  i n s t i t u t i o n s ,  h ad  n o t  b e e n  

k e p t  o r i e n t e d  t o  p u b l i c  e n d s ,  w i t h  t h e  r e s u l t  t h a t  t h e  w i l l -  

e n e r g i e s  o f  l i f e  had  f a l l e n  u n d e r  t h e  c o n t r o l  o f  t h o s e  whom 

he c h a r a c t e r i z e d  a s  " b u s i n e s s m e n " - - t h o s e  who s o u g h t  c o n t r o l  

f o r  t h e  s a k e  o f  c o n t r o l .  Under  t h e  r e s u l t i n g  s y s t e m ,  p o l i 

t i c s  h a s  become a  m a t t e r  o f  " k e e p i n g  t h e  b u s i n e s s m e n  s u f f i 

c i e n t l y  w i t h i n  t h e  r u l e s  o f  t h e i r  own game t o  a v o i d  t h e  c o n 

s e q u e n c e s  o f  a n  au to n o m o u s  j u s t i c e . " 2 9  Ti i is  more o r  l e s s  

c o n c e a l s  t h e  r e a l  p o l i t i c a l  p r o b le m ,  w h i c h ,  a c c o r d i n g  t o  

P r o f e s s o r  J o r d a n ,  i s

one o f  f i n d i n g  how t h e s e  t e c h n i c a l l y  a d e q u a t e  i n s t i t u 
t i o n s  can  be made t o  f u n c t i o n  t o g e t h e r  t o w a r d  t h e  r e a l i 
z a t i o n  o f  d e m o c r a t i c  e n d s , i n s t e a d  o f  e x p l o i t i n g  e a c h  
o t h e r ,  a s  t h e y  t e n d  t o  d o ,  u n d e r  t h e  do m in an ce  o f  b u s i 
n e s s  d e m o c r a c y . 30

Thus he f e e l s  t h a t  t h e  p r e s e n t  s y s t e m  i s  d e s t i n e d  t o  d i e  u n 

d e r  i t s  own w e i g h t - - t h a t  t h e  w i l l - u r g e s  o f  l i f e  w i l l  be e f 

f e c t i v e ,  a l t h o u g h  p e r h a p s  n o t  o f  p u b l i c  e n d s ,  d e s p i t e  t h e  e f -

2 8 n a n s  J .  M o rg e n th a u ,  The P u r p o s e  o f  A m er ican  P o l i 
t i c s  (New Y ork ;  A l f r e d  A. K nopf ,  I 9 6 0 ) ,  p .  1 7 5 .

29jordan,  B u s in e s s  Be Damned, op. c i t . , p. I 8 7 .

3 0 i b i d . ,  p .  2 3 4 .
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f o r t s  o f  t h e  d o m in a n t  f o r c e  t o  c u r t a i l  t h e m . 31 H is  c o n c e r n ,

a s  n o t e d  b e f o r e ,  was w h e t h e r  c u l t u r e  i t s e l f  c o u l d  s u r v i v e

t h e  d e a t h .  I n  h i s  T h e o ry  o f  l e g i s l a t i o n  he w r i t e s :

i t  i s  t h e  a s s u m p t i o n  o f  t h i s  book  t h a t  s u g g e s t i o n s  and  
c le w s  o f  g r e a t  v a l u e  [ f o r  t h e  n a t u r e  and  f u n c t i o n  o f  t h e  
l e g i s l a t i v e  c a p a c i t y ]  a r e  a l r e a d y  b e i n g  w orked  o u t  by  
t h e  b l u n d e r i n g  an d  f l o u n d e r i n g  o f  p o l i t i c a l  l i f e ,  and  i t  
i s  t h e  p u r p o s e  h e r e  t o  i n q u i r e  w h e t h e r  t h e s e  s u g g e s t i o n s  
may n o t  be made d e l i b e r a t e l y  e f f e c t i v e  by  a n  h o n e s t  an d  
p e r s i s t e n t  a t t e m p t  t o  u n d e r s t a n d  t h e  f a c t s  and  r e l a t i o n s  
o f  l i f e  i n  w h ic h  t h e y  a r e  sh o w in g  t h e m s e l v e s ,  s o  t h a t  
t h e  b l u n d e r i n g ,  i f  i t  m us t  b e ,  may y e t  be w i t h  l e s s  c o s t  
t o  t h e  s e n s i t i v e  n e r v e  o f  c u l t u r e . 3%

T h i s  e f f o r t  t o  " u n d e r s t a n d  t h e  f a c t s  a n d  r e l a t i o n s  o f  

l i f e "  r e q u i r e s  a  t h e o r y  o f  t h e  s t a t e .  î î i i s  t h e o r y  m u s t  be

. a  f a c t u a l  p i c t u r e  o f  t h e  c o n s t i t u t i o n  o f  t h e  s t a t e ,  n o t  
p r e c i s e l y  a s  a  f i x e d  o r  s t a t i c  fo rm  o r  d e s i g n  o f  t h e  
s t a t e ,  b u t  . . . [ b a se d ]  u p o n  t h e  g r o u n d s  o f  t h e  s t a t e  
a s  t h e s e  g r o u n d s  a r e  d i s c e r n i b l e  i n  t h e  m e t a p h y s i c a l  im 
p l i c a t i o n s  o f  t h e  m e th o d s  and  p r i n c i p l e s  o f  t h e  p r a c t i 
c a l  d i s c i p l i n e s ,  e t h i c s ,  p o l i t i c s ,  l a w ,  a e s t h e t i c s ,  and  
t h e  i n s t i t u t i o n  o f  i n d u s t r y ,  w h ic h  . . . h a s  a s  y e t  no 

s c i e n c e .  33

The s t a t e  w h ic h  P r o f e s s o r  J o r d a n  e n v i s i o n s ,  i n  t h e s e  " i m p l i 

c a t i o n s , "  p o s s e s s e s  a  s t r u c t u r e  w h ich  i s  " n o t h i n g  more o r  

l e s s  t h a t  t h e  s y s t e m  o f  t h e s e  p r a c t i c a l  d i s c i p l i n e s  a s  t h e y  

a r e  o r g a n i z e d  . . .  i n  t h e  i n s t i t u t i o n s  o f  c u l t u r e . " 3 4

3 lE v e n  w a r ,  t o  P r o f e s s o r  J o r d a n ,  i s  e v i d e n c e  o f  t h e  
a c t i v e  e n e r g i e s  o f  l i f e  a s  w i l l ,  i s s u i n g  i n  a n  i r r a t i o n a l  
m anner  b e c a u s e  o f  t h e  f a i l u r e  o f  i n t e l l i g e n c e  t o  d i r e c t  i t s  
e n e r g i e s  t o w a rd  p u b l i c  e n d s .  I n  t h i s  i n s t a n c e ,  p u b l i c  e n d s  
would  be s u p r a - n a t i o n a l  e n d s .

3 2 Jordan, Hieory o f  L e g i s l a t i o n , op. c i t . , p. 2 6 5 .

3 3 i b i d . , p .  7 -

3 4 i b i d . , pp .  7 - 8 .
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The c o n s t i t u t i o n  o f  t h e  s t a t e ,  t h e  c o n t i n u o u s  c r e a t i o n  
a nd  m a i n t e n a n c e  o f  w h ic h  i s  t h e  end  o f  l e g i s l a t i o n ,  i s  
t h e n  i n  r e a l i t y  j u s t  t h e  n a t u r e ,  i n  t h e  Greek  s e n s e ,  o f  
t h e s e  i n s t i t u t i o n s  o f  c u l t u r e  a s  i t  m a n i f e s t s  i t s e l f  a s  
t h e  o r g a n o n  o f  l i f e . 35

I n  t h i s  e f f o r t ,  a s  he n o t e d ,  he was n o t  c o n c e r n e d  w i t h  " t y p e s  

o f  c o n s t i t u t i o n s , "  s i n c e  " t h e r e  m us t  be a  c o n s t i t u t i o n  t h a t  

i s  t h e  g e n u s  o f  t h e  t y p e s . " 36 T h i s  i s  a  p o i n t  t h a t  i s  im 

p o r t a n t  f o r  a  t h e o r y  o f  t h e  s t a t e ,  a s  t h e  s t u d e n t s  o f  com

p a r a t i v e  g o v e r n m e n t  a r e  b e g i n n i n g  t o  r e c o g n iz e ;37 v i z . , t h a t  

c o m p a r i s o n s  a r e  m e a n i n g f u l  o n l y  a g a i n s t  a  b a c k g r o u n d  o f  

i d e n t i t y  o r  s a m e n e s s .

P r o f e s s o r  J o r d a n  r e j e c t s  t h e  d o c t r i n e  o f  " s o v e r e i g n 

t y , "  w h e t h e r  t h i s  i s  u s e d  i n  t h e  s e n s e  o f  e x c l u s i v e  au tonom y 

o f  t h e  s t a t e  o r  t h e  i n t e r n a l  monopoly  o f  f o r c e .  T h i s  d o c 

t r i n e ,  w h ic h  was b o r n  and  grew  up w i t h  i n d i v i d u a l i s m  and  t h e  

n a t i o n - s t a t e , 38 i s  o f  d o u b t f u l  v a l i d i t y  o r  u t i l i t y  a n d  h a s  

b e e n  q u e s t i o n e d  o r  r e j e c t e d  by  m os t  r e c e n t  t h e o r i s t s . 39 P r o -

3 5 i b i d . , p .  8 .

36ib id .
3 7 Cf.  Roy 0. M a c r i d i s ,  The S tu d y  o f  C o m p a ra t iv e  Gov

e r n m e n t  (G a rd e n  C i t y :  D o u b le d a y  & Co . ,  1 9 5 5 ) ,  Pp .  2 - 3 .  Quo
t e d  s u p r a , p .  9n .

3 ^ T h i s  d o c t r i n e  was b o r n  d u r i n g  t h e  R e f o r m a t i o n ,  i n  
t h e  w ork  o f  J e a n  B o d in ,  b u t  i t  was b r o u g h t  t o  f u l l  l o g i c a l  
c o n s i s t e n c y  i n  t h e  i n d i v i d u a l i s t  f r am ew o rk  i n  t h e  w r i t i n g s  
o f  Thomas H obbes .  P r o f e s s o r  R e i n h o l d  N i e b u h r  s u g g e s t s  t h a t  
i t  i s  a  n e c e s s a r y  c o r o l l a r y - - p r a c t i c a l l y  and  l o g i c a l l y - - o f  
i n d i v i d u a l i s m .  I n  W. H. P e r r y ,  The C o r p o r a t i o n  an d  t h e  E c o n 
omy (New Y ork :  The Fund f o r  t h e  R e p u b l i c ,  1 9 5 9 ) ,  p p .  8 4 - 5

39Andrew H a c k e r ,  P o l i t i c a l  The o r y : P h i l o s o p h y , I d e 
o l o g y , S c i e n c e  (New York:  Tlie M a c m i l l a n  C o . ,  1 9 6 I ) ,  p p .  2 1 4 - 5 ,
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f e s s o r  J o r d a n  would  a g r e e  w i t h  P r o f e s s o r  M err iam ,  who w r o t e  

t h a t  " s o v e r e i g n t y  a s  t h e  r a t i o n a l  d e f e n s e  o f  i r r a t i o n a l  

d e e d s ,  a s  t h e  j u r i s t ' s  p l e a  f o r  w h a t  t h e  d e s p o t ' s  power  c o u ld  

n o t  a c h i e v e ,  t h i s  s o v e r e i g n t y  i s  d e a d . " ^ ^

P r o f e s s o r  J o r d a n  s t a t e s  q u i t e  p l a i n l y  t h a t  " t h e  power 

o f  f o r c e  and  f e a r  n e v e r  were  a n y  p a r t  o f  t h e  s t a t e ' s  n a t u r e  

o r  a c t i v i t y ;  t h e  s t a t e  r e s t s  . r a t h e r  upon  c o n s e n t  o r  r e s p e c t ;  

power  w i l l  a lw a y s  p a s s  t o  o r  i n h e r e  i n  t h e  s t r o n g e s t  a g e n t . "41  

The d e g r e e  of  f o r c e  n e c e s s a r y  t o  m a i n t a i n  t h e  p r e v a i l i n g  s y s 

tem i s  i t s e l f  t e s t i m o n y  t o  t h e  q u a l i t y  o f  t h e  o r d e r  w h ich  i s  

i n c o r p o r a t e d  t h e r e i n .  F o r c e ,  f u r t h e r m o r e ,  i s  n o t  o n l y  t e s t i 

mony t o  a  p o o r  q u a l i t y  o f  o r d e r ,  b u t  t h e  f o r c e  t h a t  m us t  be 

u s e d  t o  m a i n t a i n  t h e  s y s t e m  s u b v e n e s  t h e  e f f o r t ,  i n h e r e n t  i n  

l i f e  i t s e l f ,  t o  d e v i s e  new p u r p o s e s  and  new fo rm s  o f  o r d e r .  

" P o l i t i c a l  c o n t r o l  h a s  t h e n  no r e f e r e n c e  t o  r e s t r i c t i v e  r e g 

u l a t i o n s  a s  im posed  upo n  a  p e o p l e  b u t  i m p l i e s  t h e  f r e e  a c t i o n  

o f  a  p e o p l e  t h r o u g h  t h e i r  common u n i t y  a t t a i n e d  t h r o u g h  com- 

cora e n d s  o r d e r e d  a s  i n s t i t u t i o n s . " 4 2  to t h e  e x t e n t  t h a t

4 0 c h a r l e s  E. M err iam ,  P u b l i c  an d  P r i v a t e  Government  
(New H aven :  Y ale  U n i v e r s i t y  P r e s s ,  r 9 W ) , p .

4 l J o r d a n ,  B u s i n e s s  Be Damned, o p . c i t . , p .  I 8 7 .
T h u s ,  " a  s t a t e  p u b l i c  s e r v i c e  co m m iss io n  i s  a l m o s t  i n v a r i 
a b l y  a n  e x e c u t i v e  i n s t r u m e n t  o f  p r i v a t e  b u s i n e s s  u t i l i t i e s ,  
a l t h o u g h  o s t e n s i b l y  o r g a n i z e d  a s  a  p o l i t i c a l  i n s t r u m e n t  t o  
c o n t r o l  th em ."  I b i d . ,  p .  55* Cf. Samuel  P. H u n t i n g t o n ,  
C l i e n t a l i s m  i n  A d m i n i s t r a t i v e  P o l i t i c s  (C am br idge :  H a rv a rd  
U n i v e r s i t y ,  u n p u b l i s h e d  Ph.D. t h e s i s ,  1 9 5 1 ) .

4 2 ^ 1 1 j a h  J o r d a n ,  Forms o f  I n d i v i d u a l i t y  ( I n d i a n a p o 
l i s :  P r o g r e s s  P u b l i s h i n g  C o . ,  I 9 2 7 ) ,  p .  459»
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power i s  expended in  the form of force to maintain the sys

tem, the to ta l  available  power cannot be directed toward the 

s a t i s fa c t io n  of human purposes, which i s  the true function of 

the p o l i t i c a l  process. Soldiers and police cannot be farmers 

and workers, a r t i s t s  and w ri te rs .

The sa t i s fa c t io n  of human purposes i s  then the end of 

a l l  p o l i t i c a l  a c t iv i ty .  As action i s  necessary to achieve 

these purposes, i t  i s  the function of p o l i t i c s  to order the 

fac ts  of l i f e  in such a way as to make possible th is  ac tion. 

The s ta te  i s  the r e s u l t  of the ordering process, and thus 

the nature of the s ta te  can be understood only as the pro

cess i s  understood.

The in d iv id u a l i s t s ,  in  th e i r  reac t ion  to the s t e r i l e  

in s t i tu t ion a l ism  of the middle ages and the étatisme of the 

ear ly  modern period, saw that  purposes are not "created" by 

the s ta te .  This was th e i r  posit ive  contribution, from which 

th e i r  e r ro r  should not de trac t ;  v i z .,  tha t  purposes evolve 

with and out of l i f e  i t s e l f .  Their e r ro r  was tha t ,  in  the 

attempt to free individuals fo r  s ig n i f ican t  ac tion , they 

fa i led  to see tha t  the process of ordering these purposes as 

ends the p o l i t i c a l  process. Thus, in  the desire to free 

l i f e  for purposive c re a t iv i ty ,  they went so fa r  as to ignore 

the p o l i t i c a l  function. The s ta te ,  for  example, came to be 

a " th ing"—generally an undescribable thing, to judge from 

i t s  conf l ic t ing  def in i t ions--and  the p o l i t i c a l  process be
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came t h e  m echanism  o f  t h e  t h i n g .  I n  a c t u a l i t y ,  " t h e  p o l i t i 

c a l  l i f e  a s  e x p r e s s e d  i n  l e g i s l a t i o n  i s  . . . t h e  e t e r n a l  

a c t i v e  e f f o r t  d i r e c t e d  to w a rd  t h e  c r e a t i o n  and  m a i n t e n a n c e  

o f  s u c h  e n v i r o n m e n t a l  c o n d i t i o n s  a s  w i l l  r e n d e r  a c t i o n  s i g 

n i f i c a n t , "  ^3 a n d  i t  i s  i n  t e r m s  o f  t h i s  f u n c t i o n  t h a t  t h e  

p o l i t i c a l  p r o c e s s  m u s t  be  u n d e r s t o o d .

A F u n c t i o n a l  A p p ro ach  t o  L e g i s l a t i o n

P r o f e s s o r  J o r d a n ' s  a p p r o a c h  t o  t h e  l e g i s l a t i v e  p r o 

c e s s  i s  te rm e d  a " f u n c t i o n a l "  a p p r o a c h  d e s p i t e  t h e  f a c t  t h a t  

many t r e a t m e n t s  o f  t h a t  p r o c e s s  wou ld  make t h e  same c l a i m .

As a  m a t t e r  o f  f a c t ,  h o w e v e r ,  m o s t  o f  t h e  m a t e r i a l  on l e g i s 

l a t i o n  h a s  g i v e n  f o r m a l  c h a r a c t e r i s t i c s  p r e c e d e n c e  o v e r  t h e  

l e g i s l a t i v e  f u n c t i o n  i n  s o c i e t y  a s  a  w h o l e .  T h i s  i s  t r u e  

e v e n  i n  t h e  c a s e s  o f  Bentham^^ a n d  S m i t h , ^5 two o f  t h e  v e r y  

few a t t e m p t s  t o  g i v e  t h e  l e g i s l a t i v e  p r o c e s s  a  t h e o r e t i c a l  

b a s e .  I n  s o  f a r  a s  o t h e r s  have  g i v e n  a n y  c o n s i d e r a t i o n  a s  a  

f u n c t i o n , t h e r e  seems t o  be a  t a c i t  a g r e e m e n t  t h a t  t h e  f u n c 

t i o n  i s  t o  c r e a t e  s t a t u t e s .  Even t h o s e  who r e c o g n i z e  t h e  

b r o a d e r  i m p l i c a t i o n s  o f  " p o l i c y - m a k i n g "  s t i l l  l i m i t  t h i s  

p r o c e s s  t o  t h e  f o r m a l  m a c h i n e r y  o f  g o v e r n m e n t .

^ 3 j o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  4 5 .

Je rem y  Bentham , An I n t r o d u c t i o n  t o  t h e  P r i n c i p l e s  
o f  M o ra l s  and  L e g i s l a t i o n  T o a r d e n  C i t y ;  D o u b le d a y  & G o . ,
T935V-

'^5t . V. S m i th ,  The L e g i s l a t i v e  Way o f  L i f e  ( C h i c a g o :  
U n i v e r s i t y  o f  C h icag o  P r e s s ,  1 9 4 0 ) .
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P r o f e s s o r  J o r d a n ' s  a p p r o a c h  t o  l e g i s l a t i o n  i s  much 

more c o m p r e h e n s i v e ,  a n d  a p p e a r s  t o  p l a c e  t h e  f u n c t i o n a l  c o n 

s i d e r a t i o n  p r i o r  t o  t h e  f o r m a l .  I n  t h e  same m an n er  t h a t  he 

u s e s  t h e  t e r m  law t o  r e f e r  t o  t h e  t o t a l i t y  o f  t h e  o r d e r  i n  

l i f e ,  h i s  u s e  o f  t h e  t e r m  l e g i s l a t i o n

c a r r i e s  no p e c u l i a r  r e f e r e n c e  t o  e s t a b l i s h e d  g o v e r n m e n t ,  
b u t  becomes  r a t h e r  a n  e l e m e n t a r y  c a t e g o r y  f ro m  t h e  p o i n t  
o f  v iew  o f  w h ic h  . . .  a  t o t a l  an d  c o m p r e h e n s iv e  s u r v e y  
o f  a l l  t h e  f a c t s  o f  l i f e  r e g a r d e d  a s  a c t i v e  may be a t 
t a i n e d .

I t  i s  a p p a r e n t ,  t h e n ,  t h a t  h i s  c o n c e p t i o n  o f  l e g i s l a t i o n  i s  

n o t  d e f i n e d  i n  t e r m s  o f  t h e  p e c u l i a r  o r g a n i z a t i o n a l  s t r u c 

t u r e  c u s t o m a r i l y  t e rm e d  "g o v e rn m e n t"  a t  t h e  l e v e l  o f  f a c t -  

o r d e r  t e r m e d  " s t a t e , "  b u t  r a t h e r  a s  a  f u n c t i o n  t h a t  i s  fo u n d  

i n  a l l  d e g r e e s  o f  i n d i v i d u a l i t y  f ro m  t h e  n a t u r a l  p e r s o n  t o  

t h e  s t a t e .  " L e g i s l a t i o n  i s  . . . t h e  g e n e r a l  p r o c e s s  o f  

l i f e  a c t i v i t y ,  t h e  p r o c e s s  t h r o u g h  w h ich  w i l l  t h r o u g h  i n t e l 

l i g i b l e  a c t i o n  e m b o d ie s  i t s e l f  i n  i n s t i t u t i o n s . " ^ 7  The t h e 

o r y ,  t h e r e f o r e ,  h a s  t o  be s t a t e d  i n  c a t e g o r i e s  a p p l i c a b l e  t o  

a l l  o f  t h e s e ,  a n d  n o t  l i m i t e d  by t h e  f o r m a l  c h a r a c t e r i s t i c s  

o f  t h e  p o l i c y - m a k i n g  m a c h i n e r y  i n  e s t a b l i s h e d  g o v e r n m e n t .

To d e f i n e  h i s  c o n c e p t  o f  l e g i s l a t i o n  i n  t e r m s  o f  t h e  

p r i n c i p l e s  o r  c a t e g o r i e s  o f  t h e  p h i l o s o p h y  a s  t h e y  w e re  d i s 

c u s s e d  i n  P a r t  I ,  i t  may be s a i d  t h a t  l e g i s l a t i o n  i s  t h e  p r o 

c e s s  w h e r e b y  p u r p o s e  becomes o b j e c t i f i e d  a s  a n  e n d ,  a n d  t h e

Jordan, Theory o f  L e g i s l a t i o n , op. c i t . , p. IO7 .

^7I b id .
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w i l l  w h ic h  i n c o r p o r a t e s  t h e  p u r p o s e  becomes o r d e r e d  a s  a n

i n d i v i d u a l i t y - - t h a t  i s ,  i s  i n d i v i d u a t e d  a s  a  f u n c t i o n  w i t h i n

t h e  w h o l e .  Thus ,

l e g i s l a t i o n  . . . i s  a  q u e s t i o n  o f  a n y  an d  e v e r y  a g e n c y  
o f  l i f e  t h r o u g h  w h ich  p u r p o s e  a s  imaged end f i n d s  i m p l e 
m e n t a t i o n  an d  em bodim ent .  . . . L e g i s l a t i v e  r i g h t  o r  
a u t h o r i t y  w i l l  be f o u n d  t h e r e f o r e  w h e r e v e r  t h e r e  i s  f o u n d  
c o n s t r u c t i v e  s o c i a l  o r  c o r p o r a t e  a c t i o n ,  how ever  humble  
may be t h e  i n s t a n c e  i n  w h ic h  a p u b l i c  l i f e  i s  t h u s  r e c 
o g n i z e d . ^ "

These  " a g e n c i e s  o f  l i f e "  a r e  t h e  fo rm s  o f  i n d i v i d u a l i t y — t h e

c o r p o r a t e  i n s t i t u t i o n s - - i n t o  w h ic h  l i f e  i n c o r p o r a t e s  i t s e l f

d u r i n g  i t s  n a t u r a l - c u l t u r a l  e v o l u t i o n .  The i n s t i t u t i o n  " g e t s

i t s  l e g i s l a t i v e  power  and  i t s  r a i s o n  d ' e t r e  f rom  t h e  s o u r c e

whence comes a l l  a g e n c y  an d  e f f e c t i v e  i n f l u e n c e ,  t h a t  i s ,

f ro m  i t s  b e i n g  t h e  body  i n  w h ic h  l i f e  i n c o r p o r a t e s  i t s e l f . " ^ 9

I t  i s  f o r  t h i s  r e a s o n  t h a t

i n s t i t u t i o n s  c a n n o t  p r o p e r l y  be d i s t i n g u i s h e d  a s  p u b l i c  
an d  p r i v a t e ;  . . . t h e y  a r e  a l l  e n g a g e d ,  t h r o u g h  t h e  
p e r f o r m a n c e  o f  t h e i r  a p p r o p r i a t e  f u n c t i o n ,  i n  t h e  l e g i s 
l a t i o n  o f  p u b l i c  l a w ,  and  t h e  q u a l i t y  o f  t h a t  law d e p e n d s  
u p o n  t h e  f i t n e s s  and  a d e q u a c y  o f  t h e  i n s t i t u t i o n s  t o  t h e  
d e s i g n s  o f  t h e  p u b l i c  w i l l . 50

As a  new p u r p o s e  em erges  d u r i n g  t h e  e v o l u t i o n  o f  

n a t u r a l - c u l t u r a l  l i f e ,  an d  becomes em bodied  i n  a s y s t e m  of  

f a c t , 5 1  a new w i l l  a p p e a r s .  As t h i s  p u r p o s e  becomes o b j e c -

4 8 l b i d . ,  p .  4 3 .

4 9% bid . , p .  3 1 0 .

5Ql b i d . ,  p p .  1 0 3 - 4 .

5 1 as  i n  h i s  exam ple  o f  t h e  o r g a n i z a t i o n  o f  a  b a n k ,  
q u o t e d  s u p r a , pp .  J G - J .
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t i f i e d  a s  e n d ,  an d  t h e  s y s t e m  o f  f a c t  o r d e r e d  t o  i t s  accom p

l i s h m e n t ,  new law i s  made.  The o r d e r  o f  t h e  new i n d i v i d u a l 

i t y  i s  law f o r  i t s  f a c t - c o n t e n t ,  a n d ,  a s  a  f u n c t i o n  w i t h i n  

t h e  w h o le ,  t h e  o r d e r  o f  t h e  i n s t i t u t i o n  to w a rd  t h e  accom p

l i s h m e n t  o f  i t s  end becomes a  p a r t  o f  t h e  law  o f  t h e  w h o l e .

The l e g i s l a t i v e  p r o c e s s  i n  i n s t i t u t i o n  h a s  two f o r m s .
( l )  I n  t h e  one c a s e ,  t h e  i n s t i t u t i o n  e x e r t s  a  p r o d u c t i v e  
f o r c e  t h r o u g h  m e c h a n i c a l  a n d  t e c h n o l o g i c a l  p r o c e s s e s  i n  
w h ich  goo d s  r a n g i n g  f ro m  t h e  s i m p l e s t  eco n o m ic  t o  t h e  
h i g h e r  fo rm s  o f  p r a c t i c a l  a r t s  a r e  p r o v i d e d  t o  t h e  l i f e  
p r o c e s s .  T h i s  i s  t h e  p r o c e s s  i n  w h ic h  i n d i v i d u a l s  p r o 
duce  e x c l u s i v e  o b j e c t s ,  an d  s i n c e  i n  t h i s  c a s e  t h e  i n 
d i v i d u a l  i s  a n  i n s t i t u t i o n ,  i t s  o b j e c t  w i l l  be  e x c l u s i v e  
w i t h  r e f e r e n c e  t o  i t s e l f ,  a n d  w i l l  be s u c h  a n  o b j e c t  a s  
w i l l  t e n d  t o  s u p p o r t  and  m a i n t a i n  i t  e x c l u s i v e l y ,  j u s t  
a s  i n  t h e  n a t u r a l  i n d i v i d u a l  s e l f - p r e s e r v a t i o n  i s  accom p
l i s h e d  i n  t h e  same way. (2 )  I n  t h e  s e c o n d  c a s e ,  t h e  i n 
s t i t u t i o n  e x p r e s s e s  i t s  e n e r g y  a l s o  i n  t h e  fo rm  o f  a  
c o n s t i t u t i v e  o r  c o n s t i t u t i o n a l  p r o c e s s  t h r o u g h  c r e a t i v e  
a g e n c i e s ,  i n  w h ic h  e n d s  a t t a i n e d  a r e  o r d e r s  o f  human en d s  
f u r t h e r  s y n t h e s i z e d  i n t o  i n s t i t u t i o n a l  o r  c o r p o r a t e  
f o r m s ,  an d  a r e  s u c h  b y  v i r t u e  o f  t h e  f a c t  t h a t  t h e  i n 
s t i t u t i o n ,  when o p e r a t i n g  a s  c r e a t i v e  a g e n c y ,  t r a n s m i t s  
o r  e x t e n d s  i t s  e l e m e n t s  o f  o r d e r  i n t o  t h e  s y s t e m  o f  ob
j e c t s  p r o d u c e d  b y  i n d i v i d u a l s  a s  n a t u r a l  a g e n t s ,  t h u s  
i n c o r p o r a t i n g  t h e s e  o r d e r s  o f  e x c l u s i v e  o b j e c t s  i n t o  c u l 
t u r a l  e n d s ,  o r  t h e  e n d s  o f  c i v i l i z a t i o n . 52

The p u r p o s e  o f  t h e  c o r p o r a t e  w hole  o r  " s t a t e , ” t o  be 

o b j e c t i f i e d  a s  t h e  end  a r o u n d  w h ic h  t h e  f a c t - c o n t e n t  o f  t h e  

whole  i s  t o  be o r d e r e d ,  i s  j u s t  t o  o r g a n i z e  t h e s e  e n d s ,  an d  

t h e  i n s t r u m e n t s  n e c e s s a r y  t o  t h e i r  a t t a i n m e n t ,  i n t o  a  s y s t e m  

o f  o r d e r .  Thus i t  i s  t h a t  t h e  l e g i s l a t i v e  f u n c t i o n  i s  i n  a  

p e c u l i a r  s e n s e  u l t i m a t e l y  t h e  f u n c t i o n  o f  t h e  c o r p o r a t e  w h o l e ,  

w h e r e i n  i t  " s h o u l d  be t h e  p r o g r e s s i v e  i n t e r p r e t a t i o n  o f  en d s

5 2Jordan, Theory o f  L e g i s l a t i o n , op . c i t . , pp. 8 7 - 8 .
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a s  e n d s  a r e  d e f i n e d  i n  u n i v e r s a l  t e r m s  I n  t h e  p r o g r e s s  o f  

c u l t u r e . " 53 T h i s  f u n c t i o n  u l t i m a t e l y  s h o u l d  be p e r f o r m e d  by 

t h e  o f f i c i a l  l e g i s l a t i v e  a g e n c i e s  o f  t h e  c o r p o r a t e  w h o l e ;  a t  

p r e s e n t .  I n  P r o f e s s o r  J o r d a n ' s  v iew .  I t  I s  b e i n g  l e f t  t o  I n 

f e r i o r  and  " p r i v a t e "  I n s t i t u t i o n s  w h ic h  d i s c l a i m  a n y  s u c h  

r e s p o n s i b i l i t y  f o r  t h e i r  a c t i o n s .  As a  r e s u l t ,  t h e s e  " p r i 

v a t e "  I n s t i t u t i o n s  a r e  e x e r c i s i n g  p u b l i c  power  a n d  a u t h o r i t y  

I n  t h e  I r r a t i o n a l  p u r s u i t  o f  I n t e r e s t s .  He b e l i e v e d ,  o f  

c o u r s e ,  t h a t  t h e s e  I n s t i t u t i o n s  s h o u l d  be r e c o g n i z e d  a s  p u b 

l i c ,  and  t h e i r  f u n c t i o n s  d e t e r m i n e d  w i t h i n  t h e  good o f  t h e  

w h o l e .

The p u r p o s e  t h a t  em erg es  d u r i n g  t h e  e v o l u t i o n  o f  

n a t u r a l - c u l t u r a l  l i f e  so m e t im es  I s  so  a p p a r e n t  I n  t h e  " l o g i c  

o f  t h e  s i t u a t i o n "  t h a t  t h e  e n d - l m a g l n g  f u n c t i o n  o f  t h e  s p e c 

u l a t i v e  I n t e l l i g e n c e  a ^  a  c o n s c i o u s  p r o c e s s  I s  n o t  n e c e s s a r y  

f o r  a  w i l l  t o  become i n d i v i d u a t e d  w i t h i n  t h e  w h o l e . 5^  The 

w ho le  I m p o r t  o f  h i s  t h e o r y ,  h o w e v e r ,  s u g g e s t s  t h a t  t h i s  b e 

comes I n c r e a s i n g l y  d i f f i c u l t  a s  c u l t u r e  m a t u r e s  I n  more com

p l e x  o r g a n i z a t i o n a l  p a t t e r n s ;  t h e n  t h e  s p e c u l a t i v e  I n t e l l i 

g e n ce  becomes I n c r e a s i n g l y  I m p o r t a n t  I n  " t h e  c o n v e r t i n g  o f  

t h i n g s  I n t o  o b j e c t s " 55 t h a t  I s  l e g i s l a t i o n .

5 3 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c l t . , p .  3 1 6 .

5^ J o r d a n ,  The o r y  o f  L e g i s l a t i o n , o p . c l t . , p .  2 0 2 .
" [T]he  l e g i s l a t i v e  a c t  I s  t h e  a c t  o f  o b j e c t i v e  w i l l  w h e re b y  
I t ,  a c t i n g  a s  I n t e l l i g e n c e  b u t  n o t  n e c e s s a r i l y  a s  c o n s c i o u s 
n e s s ,  u n d e r t a k e s  t o  embody I t s e l f . "  I b i d .

5 5 l b l d . , p .  3 28 .
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In professor Jordan’s view the prevailing theories 

of p o l i t i c s  have come to hinder ra the r  than to a s s i s t  in  the 

l e g i s la t iv e  process, because these r e s t r i c t i v e l y  tortured 

conceptions of the process prevent the organization of l i f e -  

purposes in to  a system of p o l i t i c a l  ends toward which the 

ac tive  energies of the w il ls  which embody these purposes can 

be d irec ted .  This i s  the fundamental importance of the func

t iona l  approach—v iz . ,  i t  demonstrates tha t  the le g i s la t iv e  

function la  being performed throughout l i f e ,  and tha t  the 

denial  of au thor i ty  to consti tu ted  government does not r e s u l t  
in individual  l i b e r ty  but merely allows the power tha t  i n 

heres in  the s trongest  corporate agents to become the con

t r o l l in g  force of the en t i re  society. Anarchy is  the re su l t ;  

not anarchy conceived as the absence of power, but anarchy 

characterized by power expended as force in  the pursu i t  of 

i r r a t i o n a l  pseudo-ends. This does not mean, however, that  

the mere conferra l  of increased "power" upon the consti tu ted 

a u th o r i t i e s  would yield  automatically the desired r e s u l t .

Implications of the Functional Approach 

Before analyzing in  d e ta i l  the nature of the l e g i s 

la t iv e  process, as conceived in terms of the function of leg

i s l a t i o n  in  the t o t a l i t y  of l i f e ,  there are some implications 

of the approach which merit consideration. To begin with a 

summary statement of the l e g i s la t iv e  function:

I t  i s  then the function of l e g i s l a t io n ,  as the r a t i o n 
a l ized  a c t i v i t y  of the public or corporate w il l  made ef-
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f e c t l v e  i n  i n s t i t u t i o n s  and  d i r e c t e d  by t h o u g h t ,  t o  d e 
v i s e  means t h r o u g h  w h ic h  t h e  c a p a c i t i e s  an d  a b i l i t i e s  
p r o p e r  t o  man a s  a n  i n d i v i d u a l  an d  t h o s e  a p p r o p r i a t e  t o  
i n s t i t u t i o n s  may be combined and  t h e i r  e f f e c t i v e n e s s  c e n - ' 
t e r e d  u p o n  t h e  s o l u t i o n  o f  t h e  m a j o r  p r o b le m s  o f  l i f e . 5°

P r o f e s s o r  J o r d a n  f e l t  t h a t  c u r r e n t  p r a c t i c e  h ad  so  f a r  d e 

v i a t e d  f ro m  t h i s  b a s i c  f u n c t i o n  t h a t  " m o s t  o f  m a n ' s  p o l i t i 

c a l  wisdom and  e n e r g y  i s  d e v o t e d  t o  the, e f f e c t i v e  p r e v e n t i o n  

o r  c o n t r a v e n t i o n  o f  t h e  w e l f a r e  i t  i s  s u p p o s e d  t o  c r e a t e . " 57

Most o f  t h e  d i f f i c u l t y  he  b e l i e v e d  t o  be t r a c e a b l e  

t o  t h e  d o c t r i n e s  o f  t h e  i n d i v i d u a l i s t s  a f t e r  H obbes ,  who a t 

t e m p t e d  t o  overcome t h e  " e v i l "  o f  g o v e rn m e n t  a s  Hobbes had 

p i c t u r e d  i t  by  r e s t r i c t i n g  t h e  a u t h o r i t y  o f  t h e  o f f i c i a l  

a g e n c i e s  o f  g o v e r n m e n t - - t h e  l e g i s l a t i v e  c a p a c i t y  o f  t h e  w h o le .  

H i i s  a p p r o a c h  i g n o r e s  t h e  g e n e r a l  p r e v a l e n c e  o f  g o v e r n a n c e  

t h r o u g h o u t  s o c i e t y ,  an d  m e r e l y  s e r v e s  a s  a  b u l w a r k  b e h i n d  

w h ic h  t h e  a c t i v e  a g e n c i e s  o f  l i f e ,  a s  " p r i v a t e , "  o r g a n i z e  

l i f e  i n  a c c o r d a n c e  w i t h  t h e i r  own s u b j e c t i v e  i n t e r e s t s .  Thus ,

w h i l e  p o l i t i c s  h a s  i g n o r e d  t h e  m a t e r i a l  f a c t s  o f  mere 
e x i s t e n c e ,  t h e  p r o p e r t y  s y s t e m ,  a s  b e n e a t h  i t s  e x a l t e d  
d i g n i t y ;  an d  h a s  r e g a r d e d  t h e  f a c t s  o f  mere  v a l u e  i n  r e 
l i g i o n  a s  beyond  law ;  t h e s e  f a c t s  h ave  gone  on i n  t h e i r  
own wav, and  a s  c o n s t r a i n e d  t o  do by  t h e i r  own i n h e r e n t  
" w i l l ,  t o  f i n d  a n  o r g a n i z a t i o n  w i t h o u t  t h e  h e l p  o f  s u c h  
i d e a l s  and  s t a n d a r d s  o f  law a s  i n t e l l i g e n c e  m i g h t  h ave  
c o n t r i b u t e d ;  t h e  r e s u l t  b e i n g  t h a t  p o l i t i c s  and  g o v e r n 
m ent  h av e  e x h a u s t e d  t h e m s e l v e s  w i t h  em pty  a b s t r a c t i o n s  
w h i l e  b u s i n e s s  and  r e l i g i o n i s m ,  p r a c t i c e  i n  i t s  o r i g i n a l  
l a w l e s s  f o r m ,  h av e  " o r g a n i z e d "  t h e  w o r l d . 5°

56i b i d . , p .  2 6 4 .

57I b i d . , p .  218 .

5 Q j b id . , p. 2 2 8 .
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P r o f e s s o r  J o r d a n  f e l t  t h a t  t h e  g e n e r a l  u n s a t i s f a c t o r i n e s s  o f  

t h e  r e s u l t ,  f rom  t h e  s t a n d p o i n t  o f  t h e  n e e d s  o f  t h e  m o ra l  

l i f e  a s  opposed  t o  t h e  mere s a t i s f a c t i o n  o f  e x i s t i n g  m a t e r i a l  

w a n t s ,  was r e f l e c t e d  i n  t h e  e v e r - p r e s e n t  d e s i r e  f o r  r e f o r m  i n  

p u b l i c  l i f e . 59 P r e c l u d e d  by t h e  p r e v a i l i n g  i d e o l o g y  f ro m  a t 

t a c k i n g  t h e  r e a l  p ro b le m s  o f  l i f e ,  t h e s e  e f f o r t s  r e s u l t e d  i n  

a  p r o l i f e r a t i o n  o f  g o v e r n m e n t a l  m a c h i n e r y  d e s i g n e d  t o  " r e g u 

l a t e "  t h e  a b u s e s  w h ich  s h o u ld  be b r e d  o u t  o f  t h e  s y s t e m .

We have  c r e a t e d  a b s t r a c t  g o v e r n m e n t a l  m echan ism s  b e c a u s e  
we have  had no w i l l ,  f o r g e t t i n g  t h a t ,  i n  n a t u r e ,  w here  
t h e r e  i s  a  w i l l  t h e r e  i s  a  way; t h e r e  would  i n  a  r e a l l y  
i n t e l l i g e n t  p r a c t i c a l  o r d e r ,  t h a t  i s ,  a n  o r d e r  made h a r 
m onious  w i t h  i t s  own w i l l ,  be no o c c a s i o n  f o r  s p e c i a l 
i z e d  g o v e r n m e n t a l  o r  p o l i t i c a l  m a c h i n e r y ,  s i n c e  l i f e  a s  
p r a c t i c a l  n a t u r a l l y  f i n d s  i t s  a d e q u a t e  i m p l e m e n t a t i o n  i n  
t h e  im m ediacy  o f  f a c t  w i t h  w h ich  and i n  w h ic h  i t  e m b o d ie s  
o r  i n c o r p o r a t e s  i t s e l f .

5 9 i b i d . , p .  1 3 0 .

^ ^ I b i d . ,  p .  7 8 . P r o f e s s o r  J o r d a n  d o es  n o t  i n c l u d e  
s u c h  a g e n c i e s  a s  t h e  T e n n e s s e e  V a l l e y  A u t h o r i t y  and  t h e  P o s t  
O f f i c e  a s  " s p e c i a l i z e d  g o v e r n m e n t a l  o r  p o l i t i c a l  m a c h i n e r y , "  
t h e  d i s t i n c t i o n  b e i n g  t h a t  t h e s e  p rom ote  l i f e - p u r p o s e s  i n  a  
p o s i t i v e  way r a t h e r  t h a n  a t t e m p t  t o  r e g u l a t e  o r  c o n t r o l  them.

I t  i s  h e r e  t h a t  P r o f e s s o r  J o r d a n  comes n e a r e s t  t o  
Marx and E n g e l s .  H i s  s t a t e m e n t s  t h a t  " p u b l i c  p r o p e r t y  i s  
. . . t h e  g ro u n d  o f  t h e  u n i v e r s a l i t y  o f  law  and  t h e  f i n a l  
b a s i s  u p o n  w hich  r e s p e c t  f o r  l a w .  w h ic h  a s  c o n s e n t  i s  t h e  
e s s e n c e  o f  l aw ,  i s  t o  be r e s t e d ,  ( J o r d a n ,  Forms o f  I n d i v i d 
u a l i t y , o p . c i t . , p .  3 3 8 ) ,  an d  t h a t  " t h e  o b j e c t  o f  l e g i s l a 
t i o n  i s  e n d s ,  n o t  men, ( J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . 
c i t . , p .  3 3 8 ) ,  a r e  v e r s i o n s  o f  t h e  M a r x i s t  r e p l a c e m e n t  o f  
t h e  g o v e rn m en t  o f  p e r s o n s  w i t h  t h e  a d m i n i s t r a t i o n  o f  t h i n g s .  
Cf.  F r i e d r i c h  E n g e l s ,  " L e t t e r  t o  B e b e l , "  Marx and  E n g e l s  : 
S e l e c t e d  Works (Moscow: F o r e i g n  Languages  P u b l i s h i n g  H o u se ,  
1 9 5 8 ) ,  I I ,  p .  3 9 .

Cf. w i t h  t h e  f o l l o w i n g :  Communism i s  t h e  p o s i t i v e
a b o l i t i o n  o f  p r i v a t e  p r o p e r t y ,  o f  human s e l f - a l i e n a t i o n ,  and  
t h u s ,  t h e  r e a l  a p p r e c i a t i o n  o f  human n a t u r e ,  t h r o u g h  man and  
f o r  man. I t  i s  t h e r e f o r e  t h e  r e t u r n  o f  man h i m s e l f  a s  a  s o 
c i a l ,  t h a t  i s  r e a l l y  human, b e i n g ,  a  c o m p le te  and  c o n s c i o u s
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H is  f u n c t i o n a l  a p p r o a c h  t h e n  makes e v i d e n t  t h e s e  an d  o t h e r  

i n a d e q u a c i e s  o f  c o n t e m p o r a r y  t h e o r i e s  o f  p o l i t i c s  an d  t h e i r  

c o r r e l a t e d  p r a c t i c e s  i n  g o v e r n m e n t .  I t  f o c u s e s  a t t e n t i o n  

u p o n  t h e  f a c t  t h a t  t h e  " o r d e r "  i n  l i f e  i n c r e a s i n g l y  i s  t h e  

p r o d u c t  o f  a n d  im p o sed  by  " p r i v a t e "  i n s t i t u t i o n s ,  a n d  t h e r e 

f o r e  r e s u l t s  i n  t h e  u s e  o f  p u b l i c  p o w e r - - i . e . , t h e  power  t o  

d e f i n e  and  p r o v i d e  f o r  t h e  r e a l i z a t i o n  o f  p u b l i c  e n d s — by 

t h e  s t r o n g e s t  c o r p o r a t e  a g e n t s  i n  t h e  i r r a t i o n a l  p u r s u i t  o f  

t h e i r  s u b j e c t i v e  i n t e r e s t s .

As i n d i c a t e d  e a r l i e r ,  t h e  c o n c e n t r a t i o n  o f  t h i s  power  

i n  t h e  h a n d s  o f  " b u s i n e s s m e n "  h a s  b r o u g h t  n o t  o n l y  t h e  e c o n o 

my b u t  a l l  p h a s e s  o f  l i f e  u n d e r  t h e i r  d o m i n a t i o n .  I n  t h i s  

s h i f t  o f  c o n t r o l ,

t h e  o r i g i n a l  s u s p i c i o n  o f  g o v e r n m e n t ,  w h ich  came f i r s t  
f ro m  t h e  f e a r  o f  t y r a n n y  a s  e x p r e s s e d  i n  t h e  p r i n c i p l e  
o f  t h e  d i v i n e  r i g h t  o f  k i n g s ,  a n d  l a t e r ,  f ro m  t h e  d e 
v e lo p m e n t  o f  p u b l i c  a c t i v i t i e s  i n d e p e n d e n t l y  o f  p u b l i c  
a u t h o r i t i e s  i n  t h e  i n d u s t r i a l  r e v o l u t i o n ,  h a v e  d e v e l o p e d  
i n  t h e  b u s i n e s s m a n ,  t o  t h e  p o i n t  o f  n i h i l i s m — t h e  c o n 
v i c t i o n  t h a t  t h e  p u b l i c  f u n c t i o n  o f  g o v e rn m e n t  s h o u l d  be

r e t u r n  w h ic h  a s s i m i l a t e s  a l l  t h e  w e a l t h  o f  p r e v i o u s  d e v e l o p 
m e n t .  Communism a s  a  c o m p le t e  n a t u r a l i s m  i s  humanism,  and  
a s  a  c o m p l e t e  humanism i s  n a t u r a l i s m . "  K a r l  Marx, Economic 
an d  P h i l o s o p h i c  M a n u s c r i p t s ,  i n  K a r l  Marx : S e l e c t e d  W r i t i n g s  
i h  S o c i o l o g y  an d  S o c i a l  P h i l o s o p h y , e d .  a n d  t r a n s .  by B. 
B o t to m o r e  a n d  M a x im i l i a n  R u b e l  (London;  W a t t s  & C o . ,  1 9 5 6 ) ,  
pp .  2 4 3 - 4 .  S i m i l a r i t i e s  i n  i d e a l  s h o u l d  n o t  c o n f u s e  r e a l  
p o i n t s  o f  d i f f e r e n c e ,  b o t h  i n  t h e  n a t u r e  o f  t h e  s o c i a l  p r o 
c e s s  and  t h e  m e a n in g  o f  h i s t o r y ;  P r o f e s s o r  J o r d a n ,  f o r  exam
p l e ,  h a s  no d i a l e c t i c .  F o r  a  c o n c l u s i o n  s i m i l a r  t o  t h a t  o f  
P r o f e s s o r  J o r d a n ,  b u t  s u p p o r t e d  w i t h  a  g r e a t e r  a r r a y  o f  em
p i r i c a l  o b s e r v a t i o n s ,  s e e  E l t o n  Mayo, Tne S o c i a l  P ro b le m s  o f  
I n d u s t r i a l  C i v i l i z a t i o n  (C am b r id g e :  H a r v a r d  U n i v e r s i t y  P r e s s ,
1945')'.
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destroyed, and replaced by the use of government fo r  
pr iva te  advantage.ol

From the "business" viewpoint, "the p o l i t i c a l  s t ru c tu re ,  as 

the embodiment of a l l  public values, i s  a 'resource '  to be 

exp lo i ted ." ^2 was perhaps true of the in s t i t u t i o n s  of

Church and s ta te  in the medieval period, each of which pre ten

ded to f u l l  u n iv e rsa l i ty ,  "business and p o l i t i c s  are . . . 

d iam etr ica l ly  opposed. Each can survive only by destroying 
the other. Business in  the era of i t s  success i f  destroying 

p o l i t i c a l  l i f e . "'̂ 3

These r e s u l t s  indicated to Professor Jordan tha t  a 

re thinking of the problem of control in  human a f f a i r s  was 

necessary. Such a re thinking cannot be bound by the l im i ts

Jordan, Business Be Damned, op. c i t . , pp. 177-8.

o^I b id . , p. 102. He was objecting to what an econo
mist has described as follows : " overnment supposedly ex
i s t s  to serve the ends of the people. . . .  In p rac t ice ,  
th is  means in  good par t  serving the in te re s t s  of those groups 
who can make th e i r  w i l l  and des ires  f e l t  by the o f f i c ia l s  
charged with the formulation, in te rp re ta t io n ,  and enforcement 
of laws. Government, then, does not const i tu te  an independent 
i n t e r e s t  group [from the viewpoint of the leadership of the 
business corporation] but i s  a means through which the groups 
in the community seek to maintain and fu r the r  th e i r  respec
tive i n t e r e s t s .  Robert A. Gordon, Business Leadership in
the Large Corporation (Washington: The Brookings I n s t i tu t io n ,  
iy^5)j pp. 222-3. To Professor Jordan, the dominant i n t e r 
e s t  i s  tha t  of "business," which i t  uses i t s  power to main
ta in .  In any case, the fa c t  tha t  other groups adopt the ap
proach does not validate  the approach i t s e l f .  "Legis la t ion  
i s  not therefore the mere process of e f fec t ing  a harmony of 
i n t e r e s t s .  There i s  no harmony of in t e r e s t s  possible;  there 
i s  an element of s u b jec t iv i ty  in  in t e r e s t  which makes i t  i n 
capable of law." Jordan, Theory of Leg is la t ion , op. c i t . , p. I 5 4 .

^3Jordan, B u s in e s s  Be Damned, op. c i t . , p . I I 3 .



212

o f  a n  I d e o l o g y ,  t h e  " d e m o c r a t i c "  o r  a n y  o t h e r .  He d i d .  I t  

I s  t r u e ,  s t a t e  t h a t  he " a s su m e d  t h a t  t h e  u l t i m a t e  p o l i t y  

w i l l  r e s t  upon  d e m o c r a t i c  p r i n c i p l e  a s  m a j o r  p r e m i s e , " b u t  

i t  seems t h a t  he d i d  n o t  c o n c e i v e  t h i s  a s  i m p l y i n g  a  fo rm  of  

o r g a n i z a t i o n  o f  t h e  p o l i t y  b u t  r a t h e r  a  l e g i s l a t i v e  p u r p o s e .  

To s a y  t h a t  he was u n c o n c e r n e d  w i t h  o r g a n i z a t i o n a l  a s p e c t s  

o f  t h e  p o l i t i c a l  p r o c e s s  would  n o t  be t r u e ,  b u t  t h e  o r g a n i 

z a t i o n a l  f e a t u r e s  o f  h i s  t h e o r y  a r e  d e f i n i t e l y  s e c o n d a r y  t o  

i t s  f u n c t i o n a l  b a s e  i n  t h e  f a c t s  o f  l i f e ,  w i l l  a n d  law .

As i n d i c a t e d  e a r l i e r ,  he seemed t o  f e e l  t h a t  t h e  o r 

g a n i z a t i o n a l  p a t t e r n  o f  g o v e rn m e n t  w ould  f o l l o w  f ro m  i t s  

f u n c t i o n a l  o r g a n i z a t i o n .  A p r i o r i  o r g a n i z a t i o n a l  t h e o r i e s ,  

t h a t  i s ,  h a v e  l i t t l e  e f f e c t  u p o n  t h e  i n s t i t u t i o n a l  p a t t e r n s  

w h ich  a c t u a l l y  emerge  d u r i n g  t h e  e v o l u t i o n  o f  l i f e ;  t h e  most  

t h e  t h e o r i s t  can  do i s  t o  f u n c t i o n  i n  a  m a i e u t i c  c a p a c i t y  t o  

f u r n i s h  d i r e c t i o n  t o  t h e  i n s t i t u t i o n s  a s  t h e y  e m e rg e .  Thus ,  

" a s  f o r  i t s  h a v i n g  b e e n  r e s p o n s i b l e  f o r  t h e  new t y p e s  o f  o r 

g a n i z a t i o n  i n  modern l i f e ,  d e m o c ra c y  a s  a n  i d e a  s y s t e m  h a s  

had l i t t l e  t o  do w i t h  t h a t . " ^5 He g o e s  e v e n  f u r t h e r  t o  s a y  

t h a t  " m o s t  modern a t t e m p t s  a t  d e m o c ra c y  have  r e s u l t e d  i n  t h e  

e s t a b l i s h m e n t  o f  t h e  o p p o s i t e  t y p e  o f  a d m i n i s t r a t i v e  s y s t e m . "

Jo rd a n ,  T heory  o f  L e g i s l a t i o n , o p . c i t . , p .  3^5*

65l b i d . , p .  4 1 9 .

GGl b i d . , p. 422.
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His  p a r t i c u l a r  b ê t e  n o i r  was t h e  t h e o r y  o f  r e p r e s e n 

t a t i o n ,  a s  p r e s e n t l y  c o n s t i t u t e d ,  w h ic h  he b e l i e v e d

p e r h a p s  comes f rom  c o p y in g  t h e  s y s t e m  of  immanent  m e d i a 
t o r s  w h ich  th e  e a r l y  r e l i g i o u s  p h i l o s o p h e r s  had  s e t  up 
b e tw e e n  man and  God a s  a n  a d m i n i s t r a t i v e  s y s t e m  i n  t h e  
h an d s  o f  God, who u s e d  i t  a s  a  medium f o r  t h e  d i s p e n s a 
t i o n  o f  g r a c e .

I n  t h e  h an d s  o f  t h e  i n d i v i d u a l i s t s ,  ho w ev er ,  " t h e  d i r e c t i o n  

o f  i t s  i n c i d e n c e  u p o n  t h e  p r a c t i c a l  l i f e  i s  r e v e r s e d . " ^ 8

P r o f e s s o r  J o r d a n ' s  p r i m a r y  d i f f i c u l t y  w i t h  t h e  t h e o 

r y  i s  t h e  l o g i c a l  i m p o s s i b i l i t y  o f  t h e  a s s u m p t i o n  t h a t  "o n e  

w i l l  can  r e p r e s e n t  a n o t h e r . " ^9 H is  c o n c e r n  i s  t h a t  w h a t  was 

a t  b e s t  a n  e x p e d i e n t  h a s  b e e n  e r e c t e d  i n t o  a n  a r t i c l e  o f  

f a i t h ,  s o  t h a t  w h a t e v e r  " i n t e r e s t "  w in s  i n  t h e  s t r u g g l e  i s  

a u t o m a t i c a l l y  endowed w i t h  " r i g h t . "  To q u o t e  a t  l e n g t h  t o  

p r e s e n t  h i s  f u l l  a r g u m e n t :

T h i s  d o c t r i n e  o f  v i c a r i o u s  t r a n s f e r  o f  t h e  p o l i t i c a l  o r  
p u b l i c  c a p a c i t y  l i e s  a t  t h e  b a s i s  o f  a l l  t h e  dogmas o f  
r e p r e s e n t a t i v e  g o v e r n m e n t ,  b u t  i t  i s  n o t ,  f o r  t h e  t h e o r y ,  
m e r e l y  and  s o l e l y  a  m a t t e r  o f  t h e  m anda te  g i v e n  by t h e  
e l e c t o r a t e .  I t  i s  a l s o  c o n c e i v e d  a s  i n c o r p o r a t e  i n  n a -

8 7 I b i d . ,  p .  2 2 .  T h e re  h a s  b e e n  g r e a t  c o n t r o v e r s y  
o v e r  t h e  o r i g i n  o f  t h e  r e p r e s e n t a t i v e  s y s t e m .  A good sum
m ary  o f  t h e  v a r i o u s  p o s i t i o n s  i s  f o u n d  i n  E. M. S a i t ,  P o l i t i 
c a l  I n s t i t u t i o n s  : A P r e f a c e  (New York:  A p p l e t o n - C e n t u r y -  
G r o f t s ,  1 9 3 8 ) ,  pp .  H-b'f- 9 9 • I t  m u s t  be a d m i t t e d ,  h o w ev er ,  
t h a t  r e p r e s e n t a t i o n  a s  t h e  p r i n c i p l e  o f  o r g a n i z a t i o n  o f  l a w 
making b o d i e s  i s  r a t h e r  new, and  f ro m  t h e  e v o l u t i o n  o f  t h e  
r o l e  o f  r e p r e s e n t a t i v e  l e g i s l a t u r e s  i n  t h e  t h r e e  h u n d r e d - o d d  
y e a r s  o f  t h e i r  h i s t o r y  one may assume t h a t  t h e  f i n a l  d e t e r 
m i n a t i o n  o f  t h e  v a l i d i t y  o f  t h e  p r i n c i p l e  i s  by  no  means s e t 
t l e d ,  i d e o l o g i c a l  commitments  t o  t h e  c o n t r a r y  n o t w i t h s t a n d i n g .

8 8 Jordan, Theory o f  L e g i s l a t i o n , op. c i t . , p. 22.

8 9 i b i d . , p. 3 3 6 .



214

t u r e ,  h e n c e  t h e  " a u t h o r i t y "  o f  t h e  n a t u r a l  i s  i n h e r e n t  
i n  i t .  I t  h a s  many f o r m s ,  a n d ,  f o r  t h e  modern  p r a c t i c e  
o f  p o l i t i c s ,  t h i s  v a r i e t y  o f  fo rm  an d  d e g r e e  o f  v i c a r i 
o u s n e s s  i s  l i k e l y  t o  be t h e  g ro u n d  o f  d i s t i n c t i o n  among 
t h e  g r e a t  v a r i e t y  o f  p r a c t i c a l  c o n c e p t s ,  s u c h  a s  i n t e r 
e s t ,  r i g h t ,  t h e  l a w f u l ,  e t c .  I t  i s  t h e  b a s i s  a l s o  o f  
t h e  e l e m e n t a r y  d i s t i n c t i o n  among " f o r m s  o f  gove rn m en t"  
an d  t h e i r  c l a s s i f i c a t i o n .  I t  i s  t h u s  a  c l a s s i f i c a t o r y  
an d  d e s c r i p t i v e  c o n c e p t i o n  w h ic h  h a s  t e n d e d ,  s i n c e  t h e  
t im e  when men c e a s e d  t o  r e g a r d  A r i s t o t l e ,  t o  s u b s t i t u t e  
a  s h a l l o w  s c i e n t i f i c  a c c o u n t  o f  g o v e r n m e n t s  f o r  t h e  
p h i l o s o p h y  o f  t h e  s t a t e .  The t h e o r y  t h a t  r e g a r d s  g o v 
e r n m e n t  a s  t h e  s y s t e m  o f  i n s t r u m e n t s  w h ic h  a c t  v i c a r i 
o u s l y  f o r  t h e  p u b l i c  w i l l ,  a s s u m e s ,  on t h e  p a r t  o f  p o 
l i t i c a l  p h i l o s o p h y ,  t h e  c o n s c i o u s  o r  t a c i t  a d o p t i o n  o f  
t h e  h y p o t h e s i s  t h a t  o b l i g a t i o n  may be s h i f t e d  o r  a l i e n a 
t e d . T h i s  a c c o u n t s  f o r  t h e  p e c u l i a r l y  a r t i f i c i a l  c h a r 
a c t e r  w h ic h  t h e  a d m i n i s t r a t i v e  f u n c t i o n  h a s  d e v e l o p e d  i n  
r e c e n t  p o l i t i c s ,  and  f o r  t h e  a n o m a ly  t h a t ,  u n d e r  t h e  i n 
f l u e n c e  o f  t h e  f e a r  o f  a u t o c r a c y  on t h e  p a r t  o f  t h e  e x 
e c u t i v e  a n d  i n  t h e  i n t e r e s t  o f  s h e a r i n g  t h e  e x e c u t i v e  o f  
a l l  power  an d  h e d g i n g  him a b o u t  w i t h  c h e c k s ,  t h e  e x e c u 
t i v e  h a s  n e v e r t h e l e s s  come t o  be t h e  d o m in a n t  e l e m e n t  
w i t h i n  t h e  p o l i t i c a l  m a c h i n e r y  o f  r e c e n t  t i m e s ,  l a r g e l y  
b e c a u s e ,  when a l l o w e d  no p e c u l i a r  o r  a p p r o p r i a t e  f u n c 
t i o n ,  he h a s  t a k e n  a d v a n t a g e  o f  t h e  am biguous  s t a t u s  i n  
w h ic h  a d m i n i s t r a t i o n  h a s  b e e n  l e f t ,  and  h a s  c o n v e r t e d  i t  
i n t o  t h e  means o f  w e l l n i g h  u n l i m i t e d  power .  Hence i n  
t h e  d e t a i l  o f  p o l i t i c a l  t h e o r y ,  an d  i n  i t s  p o p u l a r  d e v e l 
opment i n  p r a c t i c e ,  i t  means t h a t  p o l i t i c a l  o b l i g a t i o n  
may a t  w i l l  be a s s u m e d . o r  p u t  o f f ,  a l l o w e d  t o  f a l l  i n t o  
a b e y a n c e  o r  n e g o t i a t e d ,  i n t e r p r e t e d  i n  t e r m s  o f  i n t e r e s t ,  
o r  b l u f f e d  away.  P o l i t i c a l  o b l i g a t i o n  t h u s  l i e s  on t h e  
n e c k  o f  t h e  p o l i t i c a l  a g e n t  n o t  a s  a  b u r d e n  o f  m o ra l  n e 
c e s s i t y ,  b u t  a s  a  d e t a c h a b l e  c o l l a r  whose fo rm s  an d  c o l 
o r s  may v a r y  w i t h  t h e  w in d s  o f  f a s h i o n  o r  t h e  whims o f  
i n t e r e s t .  The c o l l a p s e  o f  t h e  r e p r e s e n t a t i v e  s y s t e m  i s  
t h u s  r e a d i l y  u n d e r s t o o d .  I t s  d i s i n t e g r a t i o n  was i n h e r e n t  
i n  i t s  f u n d a m e n t a l  a s s u m p t i o n  o f  t h e  p o s s i b i l i t y  o f  t h e  
s u b s t i t u t i o n  o f  w i l l s - - t h e  s u p e r s t i t i o n  t h a t  one w i l l  
may t a k e  t h e  p l a c e  o f  a n o t h e r . 70

As we w i l l  s e e ,  h o w e v e r .  P r o f e s s o r  J o r d a n  i s  aw are  

t h a t  t h e r e  i s  a  n e c e s s i t y  f o r  t h e  e x p r e s s i o n  o f  a l l  t h e  

" p o i n t s  o f  view" c o n c e r n i n g  t h e  f a c t s  o f  l i f e  i n  t h e  l e g i s -

T Q ib id . , pp. 2 4 - 5 .
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l a t i v e  p r o c e s s .  T h i s  f o l l o w s  f ro m  h i s  a s s e r t i o n  t h a t  " l e g i s 

l a t i o n  . . .  i s  f i n d i n g  t h e  law  i n  t h e  f a c t s ,  n o t  making  t h e  

law  f o r  t h e  f a c t s .  . . . " 7 1  What he  d o e s  d e n y  i s  t h a t  t h e s e  

" p o i n t s  o f  view" can  be e x p r e s s e d  by  " t h e  p e o p l e , "  o r  t h a t  

t h e y  can  be r e d u c e d  t o  " p u b l i c  o p i n i o n . "

[ l ] n  a n y  c o n c r e t e  s i t u a t i o n  i n v o l v i n g  t h e  m e n t a l  o f  s u b 
j e c t i v e  l i f e  o f . a  p e o p l e  w h ic h  may become i m p o r t a n t  p o 
l i t i c a l l y ,  t h e  e l e m e n t  o f  o p i n i o n ,  i f  by  t h a t  t e r m  we 
mean a n y  fo rm  o f  s e r i o u s  t h o u g h t  o r  c o n s i d e r a t i o n  o f  
f a c t ,  i s  a t  a  minimum. And t h e  more e m p h a t i c a l l y  t h e  
" p u b l i c  mind" i s  e x p r e s s e d  t h r o u g h  t h e  b a l l o t  o r  a n y  
o t h e r  o f  t h e  e x i s t i n g  modes o f  p o l i t i c a l  e x p r e s s i o n ,  
t h e  more c e r t a i n l y  i s  t h a t  " p u b l i c  mind" d o m i n a t e d  by  
p a s s i o n  an d  e m o t i o n a l  a t t i t u d e . 72

W hile  he d o e s  n o t  d e n y  th e  i m p o r t a n c e  o f  t h e  e m o t i o n a l  e l e 

ment  i n  t h e  human b e i n g ,  he d o e s  d e n y  t h a t  t h e  p o l i t i c a l  

p r o c e s s  i s  t h e  p r o p e r  p l a c e  f o r  i t s  e x p r e s s i o n .  The s a t i s 

f a c t o r y  p e r f o r m a n c e  o f  t h i s  p r o c e s s  r e q u i r e s  t h a t  t h e  e l e 

m en t  o f  r i s k  i n v o l v e d  i n  a c t i o n  be r e d u c e d  a s  much a s  p o s s i 

b l e ,  w h e r e a s  e m o t i o n  m e r e l y  h e i g h t e n s  t h e  r i s k  i f  i t  d o e s n ’ t  

r e n d e r  i t  a b s o l u t e  i n  t h e  e x i s t e n t i a l i s t  s e n s e .  Man i s  n o t  

a  r a t i o n a l  c r e a t u r e  i n  t h e  i n d i v i d u a l i s t  s e n s e ,  an d  a s  t h e  

t h e o r y  o f  r e p r e s e n t a t i o n  o r i g i n a l l y  s u p p o s e d .  He i s  a  c r e a 

t u r e  w i t h  a  c a p a c i t y  t o  r e a s o n .

R e p r e s e n t a t i o n ,  t h e n ,  i n  p r a c t i c e  y i e l d s  n o t  f a c t s  

b u t  i n t e r e s t s .  " [ l ] t  i s  n o t  w i t h  t h e  i n t e r e s t s  o f  men o r  o f  

a c l a s s  o f  men t h a t  l e g i s l a t i o n  i s  c o n c e r n e d .  The o b j e c t  o f

71 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  3 4 2 .

7 2 Jordan, Theory o f  L e g i s l a t i o n , op. c i t . , p.  344.
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l e g i s l a t i o n  i s  e n d s . . . . " 7 3  The a t t e m p t  t o  r e p r e s e n t  i n 

t e r e s t s  r e s u l t s  i n  a  h o d g e -p o d g e  i n  w h ic h  t h e  e n d s  o f  t h e  

w h o le  a r e  l o s t  f rom  s i g h t .  The r e s u l t  o f  t h e  p r o c e s s  can  

o n l y  be t h e  v i c t o r y  of  t h e  one o v e r  t h e  o t h e r ,  o r  a  com

p ro m is e  by  m u t u a l  r e d u c t i o n .  P r o f e s s o r  J o r d a n  f e l t  t h a t  " t o  

a t t a i n  a n  end  by compromise  . . . i s  a  s i m p l e  c o n t r a d i c t i o n  

o f  t e r m s .  The compromise  t h e o r y  o f  p o l i t i c a l  o r g a n i z a t i o n

i s  f u t i l e . " 7 4

G overnm ent ,  t h e n ,  m us t  be c o n c e i v e d  a s  t h e  a g e n t  of  

t h e  " g e n e r a l  w i l l "  r a t h e r  t h a n  a  b a t t l e g r o u n d  f o r  t h e  c o n 

f l i c t  o f  i n t e r e s t s .

The q u e s t i o n  o f  f u n d a m e n t a l  d i f f i c u l t y  i n v o l v e d  i n  t h e  
p r o b le m  o f  t h e  n a t u r e  o f  g o v e r n m e n t ,  when c o n c e i v e d  a s  
t h e  l e g i s l a t i v e  i n s t r u m e n t  o f  t h e  p u b l i c  w i l l ,  becomes 
one o f  r e d u c i n g  t h e  a b s t r a c t i o n s  r e f e r r e d  t o  a s  t h e  
common o r  p u b l i c  w i l l ,  and  i t s  a s sum ed  modes o f  a c t i o n ,  
t o  some d e g r e e  o f  c o n c r e t e n e s s ,  and  o f  d i s c o v e r i n g  and  
l o c a t i n g  t h i s  w i l l  and  i t s  a c t i v i t i e s  w i t h i n  o b v i o u s  
f a c t . 75

The c o n s t i t u t i o n  o f  t h e  s t a t e  w h ic h  r e s u l t s  f rom  t h i s  p r o 

c e s s  c o n t i n u a l l y  i s  b e i n g  made, a s  t h i s  w i l l  becomes endowed 

w i t h  c o n c r e t e  p a r t i c u l a r s .  B u t  " s i n c e  l e g i s l a t i o n  m u s t  f o l 

low u p o n  t h e  d e f i n i t i o n  o f  e n d s  i n  t h e  o r d i n a r y  b u s i n e s s  o f  

l i f e ,  i t  w i l l  o f  n e c e s s i t y  t r a i l  somewhat  b e h i n d  t h e  r e q u i r e 

m en ts  o f  p r a c t i c a l  l i f e .  . . . " 7 6  T h i s  means o n l y  t h a t

7 3 i b i d . , p .  3 3 8 .

7 4 j b i d . , p.  5 3 .

7 5 i b i d .

7 6 j o r d a n ,  Forms o f  I n d i v i d u a l i t y , op. c i t . , p. 316.
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U t o p i a  m ust  r e m a i n  where  I t s  name a l r e a d y  h a s  l o c a t e d  I t - -  

e x l s t l n g  o n ly  I n  t h e  c r e a t i v e  I m a g i n a t i o n  o f  t h e  s p e c u l a t i v e  

I n t e l l i g e n c e .  T he re  I s ,  I n  f a c t ,  a  d a n g e r

I n h e r e n t  I n  t h e  v e r y  p e r f e c t i o n  o f  o u r  I n s t i t u t i o n a l  
m a c h i n e r y ;  t h e  m a c h i n e r y  I s  a d e q u a t e  t o  t h e  s a t i s f a c t i o n  
o f  by  f a r  t h e  l a r g e r  m a j o r i t y  o f  e x i s t i n g  human w a n t s ;  
c o n s e q u e n t l y .  I n s t e a d  o f  t h e  m i n d ' s  f a s h i o n i n g  I t s  I n 
s t r u m e n t s  w i t h  r e s p e c t  t o  I t s  e n d s ,  t h e  s y s t e m  o f  I n 
s t r u m e n t s  b e c a u s e  o f  I t s  s a t l s f a c t o r l n e s s  f a s h i o n s  t h e  
mind t o  mere p r o c e s s  w h ich  h a s  no e n d .  The o s t e n s i b l e  
p u r p o s e  o f  t h e  s y s t e m  o f  i n s t i t u t i o n s  seems t o  be t h e  
I d e a  o f  a mind p e r f e c t l y  a d a p t e d  t o  I t s  e n v i r o n m e n t .
B u t  t h e  w hole  t h e o r y  o f  a d a p t a t i o n  I s  l o o k e d  a t  f rom  th e  
wrong  end .  What I s  i n  f a c t  a d a p t e d  i s  t h e  mind t o  i t s  
e n v i r o n m e n t ,  w h i l e  I t  i s  t h e  v e r y  f u n c t i o n  o f  mind t o  
a p p r o p r i a t e  and  a d a p t  I t s  e n v i r o n m e n t  t o  I t s  own p u r 
p o s e s . T 7

R a t h e r  t h a n  s i m p l i f y i n g  t h e  l e g i s l a t i v e  p r o c e s s ,  s u c h  p e r 

f e c t i o n  c o u ld  r e n d e r  i t  more d i f f i c u l t .  F a i l u r e ,  h o w ever ,  

would  be d i s a s t r o u s ,  e s p e c i a l l y  f o r  t h e  c u l t u r a l  a s p e c t  o f  

l i f e ,  and  would c a u s e  t h e  modicum o f  t r u t h  I n  c r i t i c i s m s  o f  

t h e  " w e l f a r e  s t a t e "  t o  become c r i t i c a l . 7 °

P r e l i m i n a r y  S t a t e m e n t  o f  t h e  L e g i s l a t i v e  P r o c e s s

B e f o r e  b e g i n n i n g  a  d e t a i l e d  a n a l y s i s  o f  P r o f e s s o r  

J o r d a n ’ s i n t e r p r e t a t i o n  o f  th e  l e g i s l a t i v e  p r o c e s s .  I t  seems 

d e s i r a b l e  t o  e s s a y  a b r i e f  s t a t e m e n t  o f  t h a t  p r o c e s s  I n  I t s  

t o t a l i t y  I n  o r d e r  t h a t  t h e  v a r i o u s  s t a g e s  o r  p h a s e s  may be

TTi b l d . , p .  3 0 4 .

T^The s i t u a t i o n  t o  w h ich  P r o f e s s o r  J o r d a n  I s  a l l u d i n g  
I s  g r a p h i c a l l y  p o r t r a y e d  I n  t h e  s t e r i l e  p a r a d i s e  o f  H u x l e y ' s  
" B r a v e  New W o r ld ." Aldous  H u x ley ,  B rave  New World (New York:  
H a r p e r  & B r o t h e r s ,  I 9 3 9 , f i r s t  p u b l i s h e d ,  193277 I t  I s  d i f 
f i c u l t  t o  v i s u a l i z e  a n  a n s w e r  t o  t h i s  p i c t u r e  I n  t e rm s  o f  
t h e  a s s u m p t i o n s  o f  l i b e r a l  d em ocracy .
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l o c a t e d  more r e a d i l y  w i t h i n  t h e  w h o le .  I t  w i l l  be a p p a r e n t

t h a t  m os t  o f  w h a t  w i l l  be p r e s e n t e d  i n  t h e  r e m a i n d e r  o f  t h e

s t u d y  h a s  b e e n  c o v e r e d  by i m p l i c a t i o n  i n  t h e  d i s c u s s i o n  o f

t h e  p r i n c i p l e s  o f  h i s  p h i l o s o p h y ,  b u t  h e r e  t h e  e m p h a s i s  w i l l

be upo n  t h e  a c t i v e  a s p e c t  o f  t h e  t h e o r y .  Viewed i n  a c t i v e

t e r m s ,  t h e  e x p e r i m e n t a l  n a t u r e  o f  t h e  t h e o r y  a s  a  w ho le  w i l l

become p a r t i c u l a r l y  a p p a r e n t . 79  P r o f e s s o r  J o r d a n  d e s c r i b e s

l e g i s l a t i o n  a s  p r o c e s s  i n  t h e  f o l l o w i n g  t e r m s :

L e g i s l a t i o n  i s  t h e r e f o r e  a d v e n t u r e ,  t h e  a s s u m p t i o n  o f  
r i s k  a s  d e s t i n y ,  t h e  c h an ce  o f  e x t i n c t i o n  w h ic h  w i l l  a c 
c e p t s  i n  p r e f e r e n c e  t o  t h e  r e p e t i t i o u s  e m p t i n e s s  o f  mere 
w o n t .  L e g i s l a t i o n  i s ,  t h e n ,  t h e  g r e a t  c h o i c e ,  t h e  a c t  
o f  a c c e p t a n c e  o f  a n  end  a s  t h e  e n d . ° 0

Tli is  a p p r o a c h  t o  t h e  l e g i s l a t i v e  e x p e r i e n c e  i s  n o t ,  u p o n  r e 

f l e c t i o n ,  a s  r e v o l u t i o n a r y  a s  i t  s e e m s ,  b u t  m e r e l y  p o i n t s  up 

a n  o b v i o u s  f a c t  t h a t  h a s  b e e n  o v e r l o o k e d  by  m os t  s t u d e n t s  o f  

t h e  l e g i s l a t i v e  p r o c e s s - - s c h o l a r s  and  p a r t i c i p a n t s  a l i k e .

No one p r e t e n d s  t h e  e x i s t e n c e  o f  a n  e x a c t  s c i e n c e  o f  human 

b e h a v i o r ;  P r o f e s s o r  J o r d a n  m e r e l y  r e c o g n i z e s  t h i s  l a c k  i n  

c o n j u n c t i o n  w i t h  l e g i s l a t i o n .

We s h o u l d  r e p e a t  t h a t  t h i s  i n t e r p r e t a t i o n  o f  t h e  l e g 

i s l a t i v e  p r o c e s s  i s  n o t  i n t e n d e d  t o  " d e s c r i b e ” t h e  o p e r a t i n g

7 9 i n  a  r e c e n t  t r e a t i s e  on t h e  s i x  " c l a s s i c "  A m er ican  
p h i l o s o p h e r s - - P e i r c e ,  Jam es ,  Royc e ,  S a n t a y a n a ,  Dewey an d  
W h i t e h e a d - - i t  was n o t e d  t h a t  "more  t h a n  a n y  o f  o u r  c a n o n i c a l  
s i x  . . .  i t  was  E l i j a h  J o r d a n  . . . who h a s  d e v e l o p e d  a  s o 
c i a l  p h i l o s o p h y  c o n d u c iv e  t o  e x p e r i m e n t a l  p o l i t i c s . "  Max H. 
P i s c h ,  e d . .  C l a s s i c  Am er ican  P h i l o s o p h e r s  (New York :  A p p le to n -  
C e n t u r y - C r o f t s ,  1 9 5 1 ) ,  p .  36n .

®®Jordan, Theory o f  L e g i s l a t i o n , op . c i t . , pp. 2 0 1 -2 .
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p r o c e d u r e s  o f  e x i s t i n g  l e g i s l a t u r e s ,  o r  e v e n  p r o p o s e d  o n es .

I t  i s  i n t e n d e d ,  r a t h e r ,  a s  a n  i n t e r p r e t a t i o n  o f  how t h e  

f a c t s  o f  l i f e  a r e  o r d e r e d ,  w i t h o u t  r e g a r d  t o  t h e  a g e n t s  o f  

t h e  o r d e r i n g  p r o c e s s .  Prom t h i s  f u n c t i o n a l  v i e w p o i n t ,  t h e  

c o n c e r n  i s  w i t h  t h e  o r d e r i n g , r e g a r d l e s s  o f  i t s  s o u r c e ,  

r a t h e r  t h a n  w i t h  t h e  a c t i v i t i e s  o f  g r o u p s  o f  men who h a p p en  

t o  go u n d e r  t h e  name, " l e g i s l a t o r s . "  I f  t h e  p o l i t i c a l  p r o 

c e s s  i s  t h e  fo rm  o f  l i f e ,  t h e n  t h e  o r d e r i n g  a g e n t s  a r e  p o 

l i t i c a l  a g e n t s  r e g a r d l e s s  o f  w h e t h e r  we c h o o s e  t o  name them 

s o  i n  o u r  t e r m i n o l o g y .

The p r o b l e m  o f  l e g i s l a t i o n ,  t h e n ,  a s  t h e  m e th o d o l o g y  o f  
p o l i t i c a l  r e a l i t y ,  i s  one o f  s p e c u l a t i v e l y  d e t e r m i n i n g ,  
i n  a d v a n c e  o f  t h e  e x p e r i e n c i n g  o r  l i v i n g  t h r o u g h  them ,  
t h e  e n d s  and  p r i n c i p l e s  w h ic h ,  when e x p e r i e n c e d  o r  l i v e d  
t h r o u g h ,  w i l l  be f e l t  i n t e r m e d i a t e l y  a s  t h e  f u l f i l l m e n t  
o f  human n a t u r e  i n  t h e  s u b s t a n c e  o f  t h e  r e l a t i o n s  w h ich  
i n c o r p o r a t e  t h e  human w i t h  t h e  n a t u r a l  i n t o  a  w o r l d .

Thus c o n c e i v e d ,  t h e  l e g i s l a t i v e  p r o c e s s  o c c u r s  w i t h i n  a l l  t h e  

fo rm s  o f  i n d i v i d u a l i t y  f ro m  t h e  n a t u r a l  p e r s o n  t o  t h e  s t a t e .  

As t h e  p a r t s  a r e  e l e m e n t s  o f  t h e  w h o le ,  h o w e v e r ,  t h e  t a s k  o f  

l e g i s l a t i n g  u l t i m a t e l y  i s  t h e  r e s p o n s i b i l i t y  o f  t h e  p o l i t i 

c a l  w h o le ,  o r  s t a t e .

T h re e  s t a g e s  o f  t h e  l e g i s l a t i v e  p r o c e s s  a r e  i m p l i c i t  

i n  t h e  p r e c e d i n g  q u o t a t i o n :  ( l )  t h e  s p e c u l a t i v e  d e t e r m i n a -

81 

821

I b i d . , p .  144 .

■ P r o f e s s o r  J o r d a n  u s e s  t h e  te r ra ,  " p o l i t i c a l  s t a t e , "  
a s  synonymous w i t h  " g o v e r n m e n t . "  We have  g e n e r a l l y  u s e d  t h e  
l a t t e r  t e r m ,  an d  p o i n t  o u t  t h e  u s a g e  h e r e  b e c a u s e  i t  a p p e a r s  
o c c a s i o n a l l y  i n  l a t e r  q u o t a t i o n s .
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t l o n  o f  e n d s  and  p r i n c i p l e s ,  (2 )  t h e  a p p l i c a t i o n  o f  t h e s e  i n  

t h e  l i f e  e x p e r i e n c e ,  an d  (3 ) t h e  " i n t e r m e d i a t e "  r e f l e c t i o n  

up o n  t h e  r e s u l t s . ^3 The t h r e e  s t a g e s  o f  t h e  l e g i s l a t i v e  p r o 

c e s s  a r e  t h e n  s p e c u l a t i o n ,  a d m i n i s t r a t i o n ,  and  a d j u d i c a t i o n .

[T]he e x e c u t i v e  and  J u d i c i a l  f u n c t i o n s  a r e  m o d i f i c a t i o n s  
o f  t h e  fo rm  o f  t h e  l e g i s l a t i v e  f u n c t i o n  made n e c e s s a r y  
b y  t h e  d i f f e r e n t  s t a g e s  t h r o u g h  w h ich  t h e  p r o c e s s  o f  o b 
j e c t i f i c a t i o n  o f  p u r p o s e  p a s s e s .  . . .

The u s e  o f  t e r m s  f a m i l i a r  t o  t h e  d e s c r i p t i o n  o f  o u r  

own p a t t e r n  o f  g o v e rn m e n t  d o e s  n o t  im p ly  a n y  e n d o r s e m e n t  o f  

t h e  A m er ican  p r i n c i p l e  o f  " s e p a r a t i o n  o f  p o w e r s . "  P r o f e s s o r  

J o r d a n  r e j e c t s  e s p e c i a l l y  t h e  c o r o l l a r y  o f  t h i s  d o c t r i n e ,  

t h e  i d e a  o f  " c h e c k s  and  b a l a n c e s , "  w h ic h  t o  him i s  " t h e  e f 

f o r t  on t h e  p a r t  o f  p o l i t i c a l  t h o u g h t  t o  a c c e p t  t h e  i d e a  o f  

s e l f - c o n t r a d i c t i o n  a s  i t s  f u n d a m e n t a l  p o s t u l a t e  . . . and  

s i m p l y  c a n c e l s  p o l i t i c a l  o r d e r  o u t  o f  t h e  f a c t s  o f  l i f e . " ^ 5

P r o f e s s o r  J o r d a n  t h e n  f e e l s  t h a t  " s e p a r a t i o n  o f  pow

e r s "  and  " c h e c k s  and  b a l a n c e s "  a r e  e r r o n e o u s  c o n c e p t s ,  b a s e d  

upon th e  v iew  o f  i n t e r e s t  a s  t h e  c o n t e n t  o f  t h e  p o l i t i c a l  

r e l a t i o n ,  w h ic h  i n  t u r n  was b a s e d  upo n  t h e  i n d i v i d u a l i s t  p e r -

83" I n t e r m e d i a t e "  r e f l e c t i o n  may be e x p l a i n e d  a s  f o l 
l o w s :  t h e  end i s  known m e d i a t e l y  p r i o r  t o  r e a l i z a t i o n - - i . e . , 
a s  m e d i a t e d  by t h o u g h t .  I t  i s  known i m m e d i a t e l y  ( i f  a t  a l l )  
i n  t h e  a c t i o n  by w h ich  i t  i s  hoped t o  r e a l i z e  i t .  The s a t i s 
f a c t o r i n e s s  o f  t h e  end  i s  f e l t  i n t e r m e d i a t e l y "  t h r o u g h  
t h o u g h t  r e f l e c t i n g  u p o n  t h e  c o n t e n t  o f  t h e  e x p e r i e n c e  a s  com
p a r e d  w i t h  t h e  m e d i a t e d  end .

Jordan, Theory of  L e g i s l a t i o n , op. c i t . , pp. 3 6 O-I.

G S l b i d . , p.  9 3 .
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v e r s i o n  o f  t h e  S t o i c  d o c t r i n e  o f  r a t i o n a l i t y - - v i z . ,  t h e  s u b 

s t i t u t i o n  of  man a s  a  r a t i o n a l  c r e a t u r e  f o r  t h e  i d e a  o f  man 

w i t h  a c a p a c i t y  t o  r e a s o n .  C o n t in u e d  a d h e r e n c e  t o  t h e  d o c 

t r i n e  s e r v e s  m e r e l y  t o  p e r p e t u a t e  t h e  r o l e  o f  i n t e r e s t  i n  

t h e  p r o c e s s ,  w h e re a s  " t h e  more p e r f e c t  p o l i t i c a l  o r g a n i z a 

t i o n ,  t h e  more c o m p l e t e l y  w i l l  i t  e l i m i n a t e  i n t e r e s t s  w h ich  

i n t e r f e r e  w i t h  p u b l i c  o r g a n i z a t i o n . " ^ 5  C o n v e r s e l y ,  a n  i n 

c r e a s e d  r o l e  f o r  i n t e r e s t  i n d i c a t e s  t h e  p r o g r e s s i v e  d e t e r i 

o r a t i o n  o f  p o l i t i c a l  o r g a n i z a t i o n ,  and  i s  a c c o m p a n ied  by  an  

i n c r e a s e d  r e l i a n c e  upon f o r c e  t o  m a i n t a i n  t h e  s y s t e m . '

The a g e n t s  who p e r f o r m  th e  v a r i o u s  f u n c t i o n s  o f  t h e  

l e g i s l a t i v e  p r o c e s s  a r e  d e t e r m i n e d  by t h e  c a p a c i t i e s  o f  t h e  

v a r i o u s  fo rm s  o f  i n d i v i d u a l i t y .  Thus ,  " t h e  l o g i c a l  c a p a c i t y  

of  t h e  i n d i v i d u a l  l e a d s  t o  s p e c u l a t i v e  a c t i v i t y  and  t h e  d e 

t e r m i n a t i o n  o f  p o l i c y . T h e  same a p p l i e s ,  g e n e r a l l y ,  t o  

th e  r e f l e c t i v e  e v a l u a t i o n  w h ic h  f o l l o w s  a c t i o n  t o  a c h i e v e  

t h e  e n d s  o f  p o l i c y .

But  w h i l e  t h e  a c t i v i t y  o f  t h e  i n d i v i d u a l  i n  h i s  l o g i 

c a l  c a p a c i t y - - t h a t  i s ,  a s  i n t e l l i g e n c e - - i s  e s s e n t i a l  t o  o r d e r  

and  d i r e c t i o n ,  t h e  i n d i v i d u a l  qua i n d i v i d u a l  i s  p o w e r l e s s  t o  

a f f e c t  d i r e c t l y  t h e  c o u r s e  o f  e v e n t s .  I t  i s  o n l y  a s  t h e

G^I b i d . , p .  4 3 2 .

^ ^ I b i d . , p .  2 9 4 . To be d i s c u s s e d  i n  d e t a i l ,  i n f r a , 
pp .  224-2651

^?To be d i s c u s s e d  i n  d e t a i l ,  i n f r a ,  pp .  3 1 5 - 3 5 1 .
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s p e c u l a t i v e l y  d e t e r m i n e d  end becomes t h e  c o n t e n t  o f  a n  a s 

s u m p t io n  upo n  w h ic h  a c t i o n  i s  t o  be b a s e d  t h a t  i t  becomes  

m e a n i n g f u l  i n  t h e  p r a c t i c a l  l i f e .  Thus ,

law i s  r e a l l y  made o n l y  i n  t h e  n a t u r a l  a n d  o r i g i n a l  p r o 
c e s s  o f  l i f e  w i t h o u t  c o n t r o l  o f  t h e  l i f e  p r o c e s s  by  t h e  
s p e c u l a t i v e  o r  r e f l e c t i v e  i n t e l l i g e n c e .  Law i s  r e -m a d e  
by  t h e  s p e c u l a t i v e  and  t h e  r e f l e c t i v e  i n t e l l i g e n c e  i n t o  
t h e  o r d e r  o f  e n d s .  I t  i s  t h u s  t h e  c o m p l e t i o n  o f  t h e  o r 
d e r  o f  e n d s  t h a t  becomes t h e  c r i t e r i o n  f o r  t h e  v a l i d i t y  
o f  l a w s . o"

T h i s  means t h a t  i t  i s  o n l y  t h r o u g h  e x p e r i m e n t a l  a c t i o n  t o 

ward e n d s  i n  t h e  a d m i n i s t r a t i v e  p r o c e s s  t h a t  c o n t a c t  a c t u a l 

l y  i s  made w i t h  t h e  l i f e - p r o c e s s ,  and  i t  i s  i n  t h i s  c o n t a c t  

t h a t  law becomes e f f e c t i v e ,  p r i o r  t o  t h e  r e f l e c t i v e  e v a l u a 

t i o n  o f  i t s  v a l i d i t y .

As o n l y  c o r p o r a t e  i n s t i t u t i o n s  can  a c t  e f f e c t i v e l y  

t o  a c h i e v e  e n d s ,  t h i s  fo rm  o f  i n d i v i d u a l i t y  i s  t h e  a p p r o p r i 

a t e  o r g a n  f o r  a d m i n i s t r a t i o n ,  and  e n d s  t h a t  a r e  n o t  p u t  i n t o  

o p e r a t i o n  a s  t h e  c o n t e n t  o f  a s s u m p t i o n s  upo n  w h ic h  t h e  a c 

t i o n s  o f  t h e s e  i n s t i t u t i o n s  a r e  b a s e d  n e v e r  become law .  I n  

t h e  c a s e  o f  " a n t i - t r u s t "  l e g i s l a t i o n ,  f o r  e x a m p le ,  and  d e 

s p i t e  i t s  i r r a t i o n a l i t y  on o t h e r  g r o u n d s ,  t h i s  n e v e r  became 

law b e c a u s e  i t  n e v e r  became t h e  a s s u m p t i o n  upo n  w h ic h  c o r 

p o r a t e  b e h a v i o r  was b a s e d ;  a f t e r  a  h a l f - c e n t u r y  o f  a n t i 

t r u s t ,  c o r p o r a t e  c o n c e n t r a t i o n  i s  g r e a t e r  t h a n  b e f o r e .

The f o l l o w i n g  t h r e e  c h a p t e r s  w i l l  be d e v o t e d  t o  t h e

88 I b i d . , p .  4 3 7 .
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d e t a i l e d  e x a m i n a t i o n  o f  t h e s e  t h r e e  s t a g e s  o f  t h e  l e g i s l a 

t i v e  p r o c e s s ,  w h ic h  P r o f e s s o r  J o r d a n  h i m s e l f  b r i e f l y  summar

i z e d  a s  f o l l o w s ;

[ i j e g i s l a t i o n  . . .  a s  e x p e r i m e n t a t i o n  u n d e r  l o g i c a l  
c o n d i t i o n s ,  d e t e r m i n e s  t h e  o b j e c t s  o f  l i f e  i n  t h e i r  
i d e a l  c a p a c i t y ;  t h a t  i s ,  c o n v e r t s  t h e  o b j e c t s  i n  w h ic h  
l i f e  i s  embedded i n t o  o b j e c t i v e s  o r  e n d s  i n  w h ic h  l i f e  
becomes r a t i o n a l .  Bu t  s p e c u l a t i o n  a l s o  c r e a t e s  t h e  
a g e n c i e s  t h r o u g h  w h ic h  t h e s e  same o b j e c t s  o f  l i f e -  
e x p e r i e n c e  a r e  s u b j e c t e d  t o  e x p e r i m e n t a t i o n  u n d e r  tem 
p o r a l  and  c a u s a l  c o n d i t i o n s .  T h a t  i s ,  i t  c r e a t e s  t h e  
a g e n c i e s  o f  a d m i n i s t r a t i o n  t h r o u g h  t h e  a c t i v i t i e s  o f  
w h ich  t h e  l i f e - e x p e r i e n c e s  a r e  g i v e n  im m e d ia te  o b j e c 
t i v i t y  i n  t h e  fo rm  of  t h e  goods  o f  l i f e ;  w h ic h  a r e ,  
n a t u r a l l y ,  and  a s  o r i g i n a l l y  c o n s t i t u t e d ,  p u b l i c  a n d  
common. And t h e  p r o c e s s  o f  c o m p l e t i o n  o f  t h e  o b j e c t s  
i n t o  t h e  e n d s  o f  l i f e  i s  e f f e c t e d  i n  t h e  j u d i c i a l  p r o 
c e s s ,  w h ic h  g i v e s  m e d i a t e  o r  c o r p o r a t e  o b j e c t i v i t y  t o  
t h e  goods  o f  l i f e ,  and  t h e s e  c o r p o r a t e l y  o r g a n i z e d  o r  
r e a l i z e d  goods  o f  l i f e  a r e  t h e  body  t h r o u g h  w h i c h  t h e  
c o n t i n u i t y  and  p e rm an en ce  o f  l i f e  i s  g u a r a n t e e d ,  i . e . ,  
i n s t i t u t i o n s .

8 9 l b i d . ,  p. 5 5 .



CHAPTER VIII

LEGISLATION AS THE SPECULATIVE DETERMINATION OP ENDS

P r o f e s s o r  J o r d a n ' s  view o f  l e g i s l a t i o n  a s  i n v o l v i n g  

a l l  p h a s e s  o f  " g o v e r n m e n t a l "  a c t i v i t y ^  seems t o  be g a i n i n g  

a c c e p t a n c e  among s t u d e n t s  o f  p o l i t i c s ^  and  o f  law .3 I t  i s  

r e c o g n i z e d ,  i n  o t h e r  w o r d s ,  t h a t  a d m i n i s t r a t i v e  a g e n c i e s  and  

t h e  c o u r t s  a r e  i n v o l v e d  a l o n g  w i t h  l e g i s l a t u r e s  i n  t h e  mak

i n g  o f  law .

B u t  w h i l e  t h e r e  h a s  b e e n  a n  i n c r e a s i n g  a w a r e n e s s  o f  

w h a t  P r o f e s s o r  J o r d a n  m i g h t  t e r m  t h e  " u n i t y "  o f  t h e  l e g i s l a -

^T hese  p h a s e s ,  f o r  P r o f e s s o r  J o r d a n ,  a r e  t h e  s p e c u 
l a t i v e ,  a d m i n i s t r a t i v e ,  and  a d j u d i c a t i v e .

^The c a t e g o r i e s  s u g g e s t e d  by t h e  A m er ican  " b r a n c h e s "  
o f  g o v e r n m e n t - - l e g i s l a t i v e ,  e x e c u t i v e ,  a n d  j u d i c i a l - - g a v e  
way e a r l y  i n  t h e  c e n t u r y  t o  t h e  t w o - f o l d  d i v i s i o n ,  " p o l i 
t i c s "  and  " a d m i n i s t r a t i o n . "  T h is  d i v i s i o n  now seems t o  be 
on t h e  way o u t ,  i n  s o  f a r  a s  i t  s u g g e s t s  t h e  p e r f o r m a n c e  o f  
t h e s e  f u n c t i o n s  by s e p a r a t e  a g e n c i e s .  Cf.  P a u l  H. A p p le b y ,
P o l i c y  a n d  A d m i n i s t r a t i o n  ( U n i v e r s i t y :  U n i v e r s i t y  o f  Alabama 
P r e s s ,  1 9 4 9 ) ;  a n d  H a r o l d  S t e i n ,  e d . .  P u b l i c  A d m i n i s t r a t i o n  
and  P o l i c y  D eve lopm en t  (New York:  P a r c o u r t ,  B r a c e  & Co . ,
1952T

3 p r o f e s s o r  A u e rb a c h ,  f o r  e x a m p le ,  h a s  w r i t t e n  t h a t  
" b y  l a w -m a k in g  i n s t i t u t i o n s  I  mean th e  j u d i c i a l ,  l e g i s l a 
t i v e ,  e x e c u t i v e  and  a d m i n i s t r a t i v e  a g e n c i e s . "  C a r l  A. A u e r 
b a c h ,  " Law and S o c i a l  Change i n  t h e  U n i t e d  S t a t e s , "  6 U. _C. 
L. A. Law Review 516 ( 1 9 5 9 ) .
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t i v e  p r o c e s s ,  a s  i t  o c c u r s  t h r o u g h  t h e  v a r i o u s  a g e n c i e s  o f  

g o v e r n m e n t ,  t h i s  h a s  n o t  b e e n  m a tch ed  by an  a d e q u a t e  c o n c e p 

t u a l i z a t i o n  o f  t h e  d i s t i n g u i s h a b l e  k i n d s  o f  a c t i v i t y  w i t h i n  

t h i s  u n i t y .  As P r o f e s s o r  S n y d e r  h a s  w r i t t e n  w i t h  r e g a r d  t o  

one o f  t h e s e ,  " d e s p i t e  c e n t u r i e s  o f  i n t e r e s t  i n  p u b l i c  p o l i 

cy  and  d e s p i t e  t h e  d e v e lo p m e n t  o f  t h e o r y  and  s y s t e m a t i c  

a n a l y s i s  i n  t h e  p u b l i c  a d m i n i s t r a t i o n  f i e l d ,  we have  no 

r e a l l y  f r u i t f u l  c o n c e p t  o f  d e c i s i o n - m a k i n g  ( i . e . , p o l i c y -  

f o r m u l a t i o n ) ^

Nor h a s  t h e r e  b e e n  a n y  s y s t e m a t i c  e f f o r t  t o  r e l a t e  

t h i s  new view of  t h e  l e g i s l a t i v e  p r o c e s s  t o  t h e  who le  o f  

l i f e  i n  a  t h e o r y  o f  s o c i e t y  an d  s o c i a l  o r g a n i z a t i o n .  Not 

o n l y  d o e s  t h e r e  p e r s i s t  a t e n d e n c y  t o  view " g o v e rn m e n t"  and 

" s o c i e t y "  i n  d i c h o to m o u s  t e r m s ,  t h e r e  i s  a l s o  a marked p r e f 

e r e n c e  f o r  r e g a r d i n g  g o v e r n m e n t a l  d e c i s i o n s  and  p o l i c i e s  a s  

somehow g e n e r i c a l l y  d i f f e r e n t  f rom  t h o s e  o f  o t h e r  e l e m e n t s  

o f  th e  s o c i e t y .  T h i s  i s  n o t  t o  d e n y  t h a t  t h e  s t u d e n t  o f  t h e  

f o r m a l  j u d i c i a l  p r o c e s s  may f i n d  i t  v a l u a b l e  t o  d i s t i n g u i s h  

b e tw e e n  cus tom  and law ,  f o r  ex a m p le ,  b u t  r a t h e r  t o  e m p h a s iz e  

t h e  f a c t  t h a t  when b o t h  cus tom  and  law  a r e  t o  be c o n s i d e r e d  

a s  e l e m e n t s  o f  a s y s t e m a t i c  s o c i a l  t h e o r y  t h e i r  f u n c t i o n a l  

i d e n t i t y  m us t  be r e c o g n i z e d .  Nor ,  i n  t h e  s t u d y  o f  d e c i s i o n -

^ R i c h a r d  C. S n y d e r ,  " A D e c i s i o n - M a k i n g  A pproach  t o  
t h e  S tu d y  o f  P o l i t i c a l  Phenomena,"  A p p ro ach es  t o  t h e  S tu d y  
o f  P o l i t i c s , e d .  by R o lan d  C. Young vans  t o n  iH o r ' t h w e  s t e r n  
U n i v e r s i t y  P r e s s ,  1 9 5 8 ) ,  p .  12.
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m aking  o r  p o l i c y - f o r m u l a t i o n ,  d o e s  i t  seem v a l i d  f o r  p o l i t i 

c a l  s c i e n t i s t s  t o  a t t e m p t  t o  j u s t i f y  t h e i r  c o n c e r n  w i t h  d e 

c i s i o n s  by p u b l i c  o f f i c i a l s  by v i e w i n g  t h e s e  d e c i s i o n s  a s  

g e n e r i c a l l y  d i f f e r e n t  f ro m  a l l  o t h e r s . 5 I t  would seem b e 

yond a r g u m e n t ,  i n  t e r ra s  o f  s o c i a l  t h e o r y ,  t h a t  p o l i c y - m a k i n g  

o c c u r s  a t  a l l  o f  w h a t  P r o f e s s o r  J o r d a n  c a l l s  t h e  l e v e l s  o f  

i n d i v i d u a l i t y - - n a t u r a l  p e r s o n ,  c o r p o r a t i o n ,  an d  s t a t e - - a n d  

t h a t  t h e  r e s u l t  i n  e a c h  c a s e  becomes p a r t  o f  t h e  o r d e r  o f  

t h e  w h o le .  As P r o f e s s o r  L e i g h t o n  h a s  r e m a r k e d ,  " a n y  a d m in 

i s t r a t i v e  body i s  a lw a y s  p a r t  o f  t h e  p a t t e r n  o f  l e a d e r s h i p

^ P r o f e s s o r  S n y d e r  d e f e n d s  h i s  n a r ro w  c o n c e r n  w i t h  
d e c i s i o n s  by " p u b l i c "  o f f i c i a l s  a s  f o l l o w s :  " [ o j n l y  d e c i s i o n s  
a c t u a l l y  made by p u b l i c  o f f i c i a l s  a r e  p o l i t i c a l l y  a u t h o r i t a 
t i v e  . A d e c i s i o n  by  a  c o r p o r a t i o n  o r  a n  o r g a n i z e d  g r o u p  may 
be v e r y  s i g n i f i c a n t  p o l i t i c a l l y ,  b u t  i t  i s  n o t  b i n d i n g  on 
t h e  community a s  p o l i t i c a l l y  o r g a n i z e d .  F u r t h e r m o r e ,  I  know 
o f  no  way t h a t  s u c h  n o n - g o v e r n m e n t a l  d e c i s i o n s  c a n  be shown 
t o  h av e  c o n s e q u e n c e s  f o r  g o v e r n m e n t a l  d e c i s i o n s  w i t h o u t  a c 
c o u n t i n g  f o r  t h e  b e h a v i o r  o f  o f f i c i a l  d e c i s i o n - m a k e r s . "  Sny
d e r ,  o£ .  c i t . , p .  1 6 .

I f  t h i s  i s  n o t  mere  s e m a n t i c  c o n f u s i o n  o r  a n  a s s e r t i o n  
o f  t h e  o ld  d o c t r i n e  o f  " s o v e r e i g n t y "  i n  i t s  c r u d e s t  f o rm ,  and  
i f  " g o v e r n m e n t a l "  i s  v iewed  f u n c t i o n a l l y  r a t h e r  t h a n  f o r m a l 
l y ,  t h e  a n s w e r  i s  v e r y  s i m p l e :  t h e y  hav e  c o n s e q u e n c e s  when 
t h e  community  a c c e p t s  t h e  d e c i s i o n s  a s  a u t h o r i t a t i v e  r e g a r d 
l e s s  o f  t h e i r  s o u r c e .  One o f  t h e  b e s t  a n s w e r s  i s  g i v e n  by 
a n o t h e r  " d e c i s i o n - m a k i n g "  a n a l y s t  i n  t h e  same vo lum e:  "To  
q u a l i f y  a s  a  community d e c i s i o n ,  a  c h o i c e  m us t  be made by a n  
a u t h o r i t a t i v e  p e r s o n  o r  g r o u p ,  i . e . , one w h ic h  e i t h e r  ^  law  
o r  by  cus tom  h a s  t h e  l e g i t i m a t e  an d  r e c o g n i z e d  r i g h t  t o  make 
t h e  d e c i s i o n  i n  q u e s t i o n .  . . ." P e t e r  H. R o s s i ,  "Community  
D e c i s i o n - M a k i n g , '  A p p ro a c h e s  t o  t h e  S tu d y  o f  P o l i t i c s , o p . 
c i t . , p .  364 .  T h i s  a n a l y s t ,  who by  h i s  own d e f i n i t i o n  c a n n o t  
p l e a d  c o n c e r n  w i t h  f o r m a l  g o v e r n m e n t  o n l y ,  a c c o m p l i s h e s  t h e  
same r e s u l t  by e x c l u d i n g  d e c i s i o n s  w h ic h  a r e  n o t  " community  
o r i e n t e d ,  e . g . ,  t h e  m a r k e t  d e c i s i o n s  o f  b u s i n e s s  o r g a n i z a 
t i o n s . "  I b i d . U n f o r t u n a t e l y ,  he d o e s  n o t  j u s t i f y  t h i s  e x 
c l u s i o n ,  w h ic h  can  be among t h e  m o s t  i m p o r t a n t  d e c i s i o n s  made 
by and  f o r  a n y  community .
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a n d  a u t h o r i t y  i n  t h e  s o c i a l  o r g a n i z a t i o n  o f  t h e  com munity  i n

which i t  o p e ra te s . " b

I n  b o t h  o f  t h e s e  r e g a r d s .  P r o f e s s o r  J o r d a n ' s  t h e o r y  

o f  t h e  l e g i s l a t i v e  p r o c e s s  i s  more a d v a n c e d  t h a n  a n y t h i n g  y e t  

e n c o u n t e r e d  i n  p o l i t i c a l  s c i e n c e .  I n  t h e  f i r s t  i n s t a n c e ,  he 

d i s t i n g u i s h e s  rh e  v a r i o u s  p h a s e s  o f  t h e  l e g i s l a t i v e  p r o c e s s  

by  c a p a c i t y . I d e n t i f y i n g  t h e  p h a s e s  a s  s p e c u l a t i o n ,  a d m i n i s 

t r a t i o n ,  a n d  a d j u d i c a t i o n ,  he f i n d s  t h a t  t h e  f i r s t  and  l a s t  

r e q u i r e  a n  i n t e l l i g e n c e  fo u n d  o n l y  i n  t h e  n a t u r a l  p e r s o n .  Ad

m i n i s t r a t i o n ,  o r  l e g i s l a t i o n  i n  i t s  a c t i v e  p h a s e ,  r e q u i r e s  a 

c a p a c i t y  f o r  a c t i o n  fo u n d  o n l y  i n  t h e  c o r p o r a t e  i n s t i t u t i o n .  

The f u r t h e r  d i s t i n c t i o n  b e tw e e n  s p e c u l a t i o n  an d  a d j u d i c a t i o n ,  

b o t h  o f  w h ich  r e q u i r e  t h e  r e a s o n i n g  c a p a c i t y  o f  t h e  n a t u r a l  

p e r s o n ,  i s  t e m p o r a l ;  one o c c u r s  p r i o r  t o ,  t h e  o t h e r  a f t e r ,  

t h e  a d m i n i s t r a t i v e  p r o c e s s  w h e r e i n  a n  a t t e m p t  i s  made t o  r e 

a l i z e  t h e  e n d s  d e c i d e d  u p o n .

I n  t h e  s e c o n d  i n s t a n c e .  P r o f e s s o r  J o r d a n ' s  t h e o r y  o f  

t h e  l e g i s l a t i v e  p r o c e s s  i s  a n  i n t e g r a l  p a r t  of  a co m p re h e n 

s i v e  s o c i a l  t h e o r y ;  t h e  p r o c e s s ,  f o r  e x a m p le ,  o c c u r s  a t  a l l  

l e v e l s  o f  i n d i v i d u a l i t y .  I n  t h e  l i f e  a c t i v i t i e s  o f  t h e  n a t 

u r a l  p e r s o n , - t h e  i n d i v i d u a l  a s  i n t e l l i g e n c e  i d e a t e s  h i s  ends  

and  o r d e r s  h i s  e n v i r o n m e n t - - t h e  i n s t r u m e n t s  o f  a c t i o n  w h ic h ,  

t o g e t h e r  w i t h  t h e  i n d i v i d u a l  and  a s  o r g a n i z e d ,  c o n s t i t u t e  a

^ A l e x a n d e r  L e i g h t o n ,  The G o v e rn in g  o f  Men ( P r i n c e t o n :  
P r i n c e t o n  U n i v e r s i t y  P r e s s ,  1 9 4 5 ) ,  p .  335*
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c o r p o r a t e  l n s t i t u t i o n - - s o  t h a t  a c t i o n  t o  r e a l i z e  them b e 

comes p o s s i b l e .  A f t e r  t h e  a c t i o n  by t h e  c o r p o r a t e  I n s t i t u 

t i o n ,  t h e  I n d i v i d u a l  a s  I n t e l l i g e n c e  a d j u d g e s  t h e  r e s u l t s  t o  

d e t e r m i n e  t h e  m u t u a l  s a t l s f a c t o r l n e s s  o f  end a n d  a c t i o n .

I n  t h e  h i g h l y  o r g a n i z e d  I n d u s t r i a l  s o c i e t y ,  t h e  o p 

p o r t u n i t i e s  o f  I n d i v i d u a l s  t o  o r d e r  t h e i r  f a c t - m l l l e u  I s  

s h a r p l y  c u r t a i l e d  a s  t h e  I n d i v i d u a l  h i m s e l f  becomes m e r e l y  a 

f a c t  I n  a  c o r p o r a t e  I n s t i t u t i o n  made up  o f  m a ss e s  o f  men and  

p r o p e r t y .  A c t i o n  to w ard  en d s  t h e n  becomes p o s s i b l e  o n l y  a s  

t h e s e  I n s t i t u t i o n s  a c t  coward e n d s .  I n  e i t h e r  c a s e ,  t h e  d i f 

f e r e n c e  I n  t h e  l e g i s l a t i v e  p r o c e s s  I s  m e r e l y  one o f  d e g r e e ,  

s i n c e  b o t h  I n  t h e i r  a c t i v e  a s p e c t  become c o r p o r a t e  o r  s o c i a l  

I n s t i t u t i o n s ;  t h a t  I s ,  t h e y  a r e ,  a s  a c t i v e ,

o r g a n i z a t i o n s  o f  p r a c t i c a l  o b j e c t s  a s  n a t u r a l l y  come I n 
t o  b e i n g  a s  a  r e f l e x  r e s u l t  o f  t h e  o p e r a t i o n  o f  t h e  
a g e n c y  o f  l i f e  and  w i l l  and  w h ic h  a s  y e t  have  none o f  
t h e  a r t i f i c i a l  c h a r a c t e r s  o f  g o v e rn m e n t .  I t  I s  t h u s  t h a t  
a l l  s o c i a l  I n s t i t u t i o n s  a r e  l e g i s l a t i v e  a g e n c i e s .  . . .7

H iey a r e .  I n  o t h e r  w o r d s ,  p u b l i c  I n s t i t u t i o n s  I n  f a c t ,  r e 

g a r d l e s s  o f  w h e t h e r  t h e y  a r e  so  r e c o g n i z e d  I n  l aw .  I f  r e c o g 

n i z e d  a s  s u c h ,  a n d  c o n t i n u a l l y  I n s t r u m e n t e d  to w ard  p u b l i c  

e n d s ,  t h e r e  would  be l e s s  n eed  o f  t h e  " a r t i f i c i a l  c h a r a c t e r s  

o f  g o v e r n m e n t " - - t h e  e n f o r c e m e n t  a g e n c i e s  w h ich  o p e r a t e  m a i n l y  

t o  r e s t r i c t  t h e  s p o n t a n e i t y  o f  l i f e  a s  I t  m a n i f e s t s  I t s e l f  I n  

new p u r p o s e s  and  t h e i r  a p p r o p r i a t e  I n s t i t u t i o n a l  em b o d im e n ts .

7 s i l j a h  Jordan, The ory of  L e g i s l a t i o n , 2d ed. (Chi
cago: U n i v e r s i t y  of  Chicago P re ss ,  1 9 5 2 ) ,  p. 425.
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The se  " a r t i f i c i a l  c h a r a c t e r s  of  governm en t"  may be fo u n d  i n  

c o r p o r a t e  i n s t i t u t i o n s  a t  a l l  l e v e l s  o f  c o m p r e h e n s io n .  The 

i n d i v i d u a l ,  f o r  e x a m p le ,  can  become a  s l a v e  t o  h i s  t o o l s ,  a s  

when he s e e k s  t h e i r  p o s s e s s i o n  f o r  t h e  s a k e  o f  mere p o s s e s 

s i o n .  The c o r p o r a t i o n  can  c u r t a i l  p r o d u c t i o n  f o r  t h e  s a k e  of  

m a i n t a i n i n g  a g i v e n  p r i c e .  The s t a t e  can  g u a r a n t e e ,  and  e n 

f o r c e  t h r o u g h  i t s  " g o v e r n m e n t , "  t h e  e x c l u s i v e  " r i g h t "  t o  

p r o p e r t y  t h a t  i s  n o t  b e i n g  u s e d  t o  a c c o m p l i s h  e n d s .

B u t  w h i l e  l e g i s l a t i o n  a s  s p e c u l a t i o n  (and  i t s  a t t e n 

d a n t  p o s s i b i l i t y  of f a i l u r e )  o c c u r s  a t  a l l  l e v e l s  o f  i n d i v i d 

u a l i t y ,  i t  i s  i n  a p e c u l i a r  s e n s e  t h e  f u n c t i o n  o f  t h e  c o r p o r 

a t e  w h o le ,  t h e  s t a t e ,  w h ic h  i s  m e r e l y  t h e  o r g a n i z a t i o n  o f  h u 

man and  m a t e r i a l  f a c t  a t  t h e  maximum d e g r e e  of  c o m p r e h e n s io n .  

T h i s  f o l l o w s  f ro m  t h e  f a c t  t h a t  e a c h  c o r p o r a t e  i n s t i t u t i o n  i s  

a  s y s t e m  o f  human a n d / o r  m a t e r i a l  f a c t  embodying w i t h i n  t h e  

s y s t e m  a  p u r p o s e  w h ic h ,  when o b j e c t i f i e d  a s  e n d ,  i s  t h e  f u n c 

t i o n  o f  t h e  c o r p o r a t e  i n s t i t u t i o n .  The e l e c t r i c  u t i l i t y ,  f o r  

e x a m p le ,  i s  a  s y s t e m  o f  human and m a t e r i a l  f a c t  i n c o r p o r a t i n g  

w i t h i n  i t s  o r g a n i z a t i o n  t h e  p u r p o s e  o f  p r o v i d i n g  e l e c t r i c  

pow er .  When p r o v i d i n g  th e  p o w e r - - t h a t  i s ,  i n  a c h i e v i n g  th e  

e n d - - i t  i s  p e r f o r m i n g  i t s  f u n c t i o n  w i t h i n  t h e  w h o le .

The p u r p o s e  o f  t h e  c o r p o r a t e  whole  i s  j u s t  t h e  o r d e r 

i n g  o f  i t s  f a c t - c o n t e n t  w i t h  r e s p e c t  t o  p u b l i c  ends  s y n t h e 

s i z e d  a s  t h e  End o f  t h e  w h o le .  When t h i s  i s  b e i n g  acco m p 

l i s h e d ,  t h e  s t a t e  i s  p e r f o r m i n g  i t s  f u n c t i o n - - l e g i s l a t i o n .
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The s t a t e ,  t h e n ,  u l t i m a t e l y  i s  r e s p o n s i b l e  f o r  t h e  o b j e c t i 

f i c a t i o n  o f  t h e  ends  o f  i t s  c o n s t i t u e n t  f a c t - s y s t e m s ,  d e r i v 

i n g  t h e s e  e n d s  f ro m  " v a l u e s "  o r  p u r p o s e s  t h a t  em erge  d u r i n g
I

t h e  c o u r s e  o f  t h e  e v o l u t i o n  o f  n a t u r a l - c u l t u r a l  l i f e .

L e g i s l a t i o n  a s  S p e c u l a t i o n  

I n  i t s  i n i t i a l  p h a s e ,  t h e n ,  l e g i s l a t i o n  i s  s p e c u l a 

t i o n ,  and  a s  s u c h  i t  i s  t h e  p e c u l i a r  r e s p o n s i b i l i t y  o f  t h e  

n a t u r a l  p e r s o n ,  f o r  o n l y  t h i s  fo rm  o f  i n d i v i d u a l i t y  p o s s e s s e s  

t h e  r a t i o n a l  c a p a c i t y  t h r o u g h  w h ic h  t o  s e a r c h  o u t  t h e  em erg 

i n g  p u r p o s e s  o f  l i f e .

[ iQhe human i n d i v i d u a l  . . . makes h i s  c o n t r i b u t i o n  t o  
law o n l y  i n  t h e  p r o c e s s  o f  a d v e n t u r i n g  i n  s p e c u l a t i v e  
t h o u g h t  t o  d e f i n e  t h e  en d ,  and  t h i s  i s  h i s  f u n c t i o n  b e 
c a u s e  he a l o n e ,  among t h e  f o r m s ^ o f  i n d i v i d u a l i t y ,  p o s 
s e s s e s  t h e  i d e a l i z i n g  c a p a c i t y . ^

As we h ave  s e e n ,9 t h e  "mind" o f  t h e  human i n d i v i d u a l  i s  

"made up" o f  t h e  o r d e r  t h a t  p r e v a i l s  among th e  s y s t e m  o f  ob 

j e c t s  o f  w h ic h  t h e  i n t e l l i g e n t  i n d i v i d u a l  i s  a  c o n s t i t u e n t  

p a r t .  I n t e l l i g e n c e  i s  h i s  c a p a c i t y  t o  s e e  w i t h i n  t h i s  o r 

d e r  new p o s s i b i l i t i e s  and  a " b e t t e r "  o r d e r - - t h a t  i s ,  a n  o r 

d e r  more e f f i c a c i o u s  i n  t h e  r e a l i z a t i o n  o f  t h e  new p o s s i b i l 

i t i e s .  T h i s  r e q u i r e s  t h a t  t h e  i n t e l l i g e n c e  be f r e e ,  w h ich  i t  

c an  n e v e r  be i n  f a c t  s i n c e  i t  o p e r a t e s  o n l y  w i t h  and  t h r o u g h  

th e  o r d e r  o f  f a c t  w n ich  c o n s t i t u t e s  t h e  " m in d ."

8 I b i d . , p .  104.

9Supra, pp. 11 9 - 2 7 .
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" F r e e  i n t e l l i g e n c e "  i s ^  t h e n ,  a n  i d e a l  c o n s t r u c t  

w h ic h  can  be a p p r o x i m a t e d  o n l y  t o  t h e  e x t e n t  t h a t  t h e  i n t e l 

l i g e n c e  com prehends  t h e  t o t a l i t y  o f  t h e  o r d e r  p r e v a i l i n g  

among o b j e c t s ,  i n c l u d i n g  new p o s s i b i l i t i e s  i n h e r e n t  t h e r e i n .  

I n t e l l i g e n c e  becomes " f r e e "  o n l y  by m a x im iz in g  i t s  know ledge  

o f  t h e  o b j e c t i v e  w o r ld  i n  and  t h r o u g h  w h ic h  i t  f u n c t i o n s .

Thus i t  i s  t h a t  l e g i s l a t i o n  i n  i t s  s p e c u l a t i v e  p h a s e  i s ,  " i n  

i t s  f i r s t  i m p l i c a t i o n s ,  t h e  p r o c e s s  o f  r a t i o n a l  u n d e r s t a n d i n g  

o f  ou r  e n v i r o n m e n t  i n  i t s  o r d e r  o f  d e t a i l .  Thus t h e  n e c e s s i 

t y  o f  making law becomes t h e  o b l i g a t i o n  t o  know."^*^

I t  s h o u l d  be n o t e d ,  i n  p a s s i n g ,  t h a t  t h e  p r o b le m  o f  

i n f o r m a t i o n  h a s  b e e n  c i t e d  by  some s t u d e n t s  o f  l e g i s l a t i o n  a s  

one o f  t h e  r e a s o n s  why t h e  r o l e  o f  l e g i s l a t u r e s  i n  t h e  i n i t i 

a t i o n  o f  p o l i c y  h a s  d i m i n i s h e d . One c l o s e  o b s e r v e r  o f  t h e  

U n i t e d  S t a t e s  C o n g r e s s ,  w h ich  p r o b a b l y  p l a y s  a  g r e a t e r  r o l e  

h e r e  t h a n  most- o t h e r  l e g i s l a t u r e s  t h r o u g h o u t  t h e  w o r l d ,  s a y s  

t h a t  " t h e  q u e s t  f o r  e f f e c t i v e  power  h a s  become i n e x t r i c a b l y  

t i e d  up  w i t h  t h e  s e a r c h  f o r  t h e  s o u r c e s  o f  k n o w l e d g e . "^ 2  

A n o th e r  w r i t e s  t h a t

th e  p r i m a r y  s o u r c e  o f  l e g i s l a t i v e  d a t a  i s  i n  t h e  f e d e r a l  
d e p a r t m e n t s .  I n  t h e  f o r m u l a t i o n  o f  p o l i c y  C o n g re s s  l e a n s  
h e a v i l y  u p o n  p e r i o d i c  and  s p e c i a l  r e p o r t s  f ro m  a d m i n i s -

l O l b i d . ,  p .  1 5 3 .

U p r o f e s s o r  J o r d a n  s e e s  o t h e r  and  a d d i t i o n a l  r e a s o n s ,  
a s  n o t e d  i n f r a , pp .  2 5 1 - 2 .

^ ^ D o u g l a s s  C a t e r ,  " The L o n e ly  Men on C a p i t o l  H i l l , "  
The R e p o r t e r , XXI ( O c to b e r  I 5 , 1 9 5 9 ) ,  P. 24 .
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t r a t l v e  a g e n c i e s  and  u p o n  t h e  t e s t i m o n y  of  d e p a r t m e n t a l  
e x p e r t s  a t  c o m m it te e  h e a r i n g s . ^3

I t  would  seem t h a t ,  f o r  w h a t e v e r  r e a s o n s .  C o n g re s s  l a c k s

s u f f i c i e n t  i n f o r m a t i o n  t o  s e r v e  e f f e c t i v e l y  a s  t h e  i n i t i a t o r

o f  p o l i c y .

The a m a s s i n g  o f  i n f o r m a t i o n  a s  t o  p r e s e n t  c o n d i t i o n s  

i s ,  h o w ev er ,  o n l y  a  p r e c o n d i t i o n  o f  l e g i s l a t i o n  i n  i t s  s p e c 

u l a t i v e  p h a s e .  At b e s t  i t  can  o n l y  i n d i c a t e  w ha t  m us t  be 

done  t o  make l i f e  p o s s i b l e  and  t o l e r a b l e .  As P r o f e s s o r  Dim- 

mock h a s  w r i t t e n ,  t h e  "m a in  r e s o u r c e  o f  a n y  i n s t i t u t i o n  t h a t  

w ould  s u r v i v e  . . . i s  t h e  h i g h  q u a l i t y  o f  i t s  l e a d e r s h i p ,  

o f f e r e d  by men a b l e  t o  a c t  c r e a t i v e l y  an d  to_ a n t i c i p a t e  i n 

s t i t u t i o n a l  and  a d m i n i s t r a t i v e  n e e d s . " A n a l y s i s  ^  2Ê. 

i s  i n a d e q u a t e  f o r  t h i s  t a s k ,

f o r  t h e  f a c t s  o f  l i f e  f o r  w h ic h  t h e  law  i s  b e i n g  made 
hav e  n e v e r  h a p p e n e d ;  t h e y  l i e  w i t h i n  t h e  penumbrous  
n e b u l a  o f  t h e  f u t u r e ,  an d  i t  i s  t h e  l e g i s l a t i v e  f u n c 
t i o n  t o  i n v e n t  f o r  them . . .  a  law  w h ic h  w i l l  g i v e  
them o r d e r  when an d  i f  t h e y  o c c u r . ^5

The c o n c e r n  o f  t h e  s p e c u l a t i v e  i n t e l l i g e n c e  w i t h  p r e s e n t  

f a c t  i s ,  t h e r e f o r e ,  " t o  d e t e r m i n e  t h e  n a t u r e  o f  o b j e c t s  and 

o f  t h e  c u l t u r a l  p o s s i b i l i t i e s  o f  t h e  v a r i o u s  t y p e s  o f  e x p e r 

i e n c e  c o n t e n t  and  t h e  p l a c e  w h ic h  t h e y  s h o u l d  r e s p e c t i v e l y

^3Q eorge  B. G a l lo w ay ,  The L e g i s l a t i v e  P r o c e s s  i n  
C o n g re s s  (New Y ork :  Thomas Y. C r o w e l l  C o . ,  1 9 5 3 ) ,  p .  40 .

^ ^ M a r s h a l l  E. Dimock, A d m i n i s t r a t i v e  V i t a l i t y  (New 
Y ork :  H a r p e r  & B r o t h e r s ,  1 9 5 9 ) ,  PP. 5 7 - 8 .  I t a l i c s  a d d e d .

^5Jordan, Tlieory o f  L e g i s l a t i o n , op . c i t . , p. 199*



2 3 3

o ccu p y  I n  t h e  scheme o f  l i f e . " ^ ^  The f u n c t i o n  o f  t h e  l e g i s 

l a t o r ,  t o  b o r ro w  a  m e t a p h o r ,  i s  t o  s a i l  t h e  s h i p  o f  s t a t e ,  

n o t  m e r e l y  t o  p a t c h  i t  up and  k ee p  i t  a f l o a t .

T h is  o b l i g a t i o n  f o r  l e a d e r s h i p  p o i n t s  up  once a g a i n  

a  w e a k n e s s  o f  m odern  l e g i s l a t u r e s ,  p o i n t e d  o u t  w i t h  r e f e r 

e n c e  t o  t h e  U n i t e d  S t a t e s  C o n g re s s  by  P r o f e s s o r  L a s k i :

once  th e  n ee d  f o r  a  p o s i t i v e  s t a t e  began  t o  be a d m i t t e d  
- - a s  i t  was r e l u c t a n t l y  a d m i t t e d  i n  t h e  P r e s i d e n c y  o f  
Theodore  R o o s e v e l t - - o n e  o u t s t a n d i n g  p r i n c i p l e  was c l e a r .  
I t  was t h e  p r i n c i p l e ,  l o n g  a g o  a d u m b r a t e d  by  John S t u 
a r t  M i l l ,  t h a t  t h e  f o r m u l a t i o n  o f  l e g i s l a t i v e  p r o p o s a l s  
i s  n o t  a t a s k  f o r  w h ic h  a  l e g i s l a t u r e  i s  f i t t e d .  A l e g 
i s l a t u r e  ca n  c r i t i c i z e :  i t  c a n  v e n t i l a t e  g r i e v a n c e ;  i t s  
power  t o  i n v e s t i g a t e  t h r o u g h  c o m m i t t e e s  i s  i n v a l u a b l e ;  
a n d ,  n o t  l e a s t ,  a s  i t  f u l f i l l s  t h e s e  t a s k s  i t  p r o v i d e s  a 
p r o c e s s  o f  p u b l i c  e d u c a t i o n  w h ic h  i s  p i v o t a l  t o  demo
c r a t i c  g o v e r n m e n t .  B u t  a  l e g i s l a t u r e  l i k e  C o n g res s  i s  
a t  once t o o  b i g  and  t o o  i n c o h e r e n t  o f  i t s e l f  t o  d e v i s e  
a n  o r g a n i c  and  u n i f i e d  a p p r o a c h  t o  t h e  p r o b le m s  o f  t h e  
t i m e . ^7

To P r o f e s s o r  J o r d a n  t h e  r e a s o n  f o r  t h i s  u n s u i t a b i l i t y  i s  t h e  

a t t e m p t  t o  f i t  t h e  l e g i s l a t i v e  ( i . e . , s p e c u l a t i v e )  f u n c t i o n  

o n t o  a  body  i n  t h e  o r g a n i z a t i o n  o f  w h ich  t h e  f o r m a l  c o n s i d -  

e r a t i o n - - a s  i n  i t s  " r e p r e s e n t a t i v e ” p a t t e r n - - t o o k  p r e c e d e n c e  

o v e r  i t s  f u n c t i o n . A " l e g i s l a t u r e "  o r g a n i z e d  w i t h  r e f e r e n c e  

t o  t h e  f u n c t i o n  o f  e n v i s i o n i n g  e n d s  would  d i f f e r  c o n s i d e r a b l y  

f ro m  one b a s e d  upon  a p a r t i c u l a r  t h e o r y  of  r e p r e s e n t a t i o n .

l ^ I b i d . , p p .  3 9 - 9 0 .

l ^ H a r o l d  J .  L a s k i ,  The A m er ican  P r e s i d e n c y  (New York:  
H a r p e r  & B r o t h e r s ,  1949;  q u o t e d  f rom  Tlie U n i v e r s a l  L i b r a r y  
e d i t i o n ) ,  p .  I 5 8 .

2 1 3 - 1 7 .

1 O
Cf.  h i s  c r i t i q u e  o f  r e p r e s e n t a t i o n ,  s u p r a , pp.
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While e m p h a s i z in g  t h e  " s p e c u l a t i v e "  and  " c r e a t i v e "  

n a t u r e  o f  t h e  i n i t i a l  p h a s e  o f  t h e  l e g i s l a t i v e  p r o c e s s ,  how

e v e r ,  i t  s h o u ld  n o t  be f o r g o t t e n  t h a t  t h e  " e n d s "  t h a t  a r e  

e n v i s i o n e d  a r e  o b j e c t i f i e d  p u r p o s e s - - t h a t  i s ,  p u r p o s e s  t h a t  

a r e  s t a t e d  a s  en d s  and  i n s t r u m e n t s  o r d e r e d  t o  t h e i r  accom p

l i s h m e n t .  P u r p o s e s  a r e  n o t  " c r e a t e d "  by t h e  i n t e l l i g e n c e ;  

t h e y  emerge d u r i n g  t h e  l i f e - g r o w t h - p r o c e s s .  Thus ,  i t  i s  t h e

f u n c t i o n  o f  l e g i s l a t i o n ,  i n  i t s  f i r s t  and  m os t  i m p o r t a n t  
i n s t a n c e ,  t h a t  o f  s p e c u l a t i o n ,  t o  f i n d  t h e  l i m i t s  w i t h i n  
which i n t e l l i g e n c e  can  a f f e c t  t h e  c o u r s e  o f  law d e v e l o p 
ment ;  and  w h i l e  i n t e l l i g e n c e  i n  t h i s  c a s e  w orks  c o n 
s t r u c t i v e l y ,  i t s  c o n s t r u c t i o n s  a r e  i n  a l l  c a s e s  c a r e f u l 
l y  a d a p t e d  t o  t h e  l i m i t a t i o n s  im posed  by t h e  n a t u r e  o f  
th e  g i v e n  m a t e r i a l s . ^9

T h i s  i s  b u t  t o  s a y  c h a t  t h e  s p e c u l a t i v e  i n t e l l i g e n c e  i s  a l 

ways bounded by t h e  p o s s i b l e ,  and  w ha t  i s  p o s s i b l e - - i n  b o t h  

end and  m e a n s - - i s  c o n t i n g e n t  upo n  t h e  g i v e n  s t a g e  i n  t h e  

n a t u r a l - c u l t u r a l  e v o l u t i o n a r y  p r o c e s s .  R e g u l a t i o n  o f  t h e  

c o n d i t i o n s  o f  l a b o r  would  n o t  be t o o  i m p o r t a n t  i n  a  s u b s i s 

t e n c e  economy, w h e r e a s  i n  a n  " a f f l u e n t  s o c i e t y "  t h e  s i t u a 

t i o n  would  be q u i t e  d i f f e r e n t .

L e g i s l a t i o n  i n  i t s  s p e c u l a t i v e  p h a s e  may t h e n  be d e 

s c r i b e d  a s  t h e  " c l a r i f i c a t i o n  o f  p u b l i c  i s s u e s , " 2 0  w here  " i s 

sue"  i s  t a k e n  i n  i t s  o r i g i n a l  m ean in g  a s  " o u t f l o w "  o r  " g o i n g  

o u t . "  I t  d e a l s  w i t h  p o s s i b i l i t i e s  t h a t  a r e  e m e r g e n t  i n  t h e  

n a t u r a l - c u l t u r a l  w o r l d ,  b u t  n o t  y e t  c o m p l e t e l y  r e a l i z e d  i n

^9Jordan, Theory o f  L e g i s l a t i o n , op. c i t . , p. 206.

ZOl b i d . ,  p .  133.
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f a c t .  L e g i s l a t i o n  a s  s p e c u l a t i o n  I s  t h e n  " e x p e r i m e n t a t i o n  

w i t h  f a c t s  p r e v i o u s l y  t o  t h e i r  f u l l  a c t u a l i z a t i o n ,  and  I s  

t h e  p r o c e s s  t h r o u g h  w h ich  t h e  a c t u a l i z a t i o n  o f  p u r p o s e  I n t o  

f a c t  I s  c o n t r o l l e d . "21  The e x p e r i m e n t a t i o n  t a k e s  p l a c e  b e 

f o r e  t h e  f a c t s  a r e  c o m p l e t e l y  r e a l i z e d ,  ( t h a t  I s ,  w h i l e  t h e y  

a r e  s t i l l  p o s s i b i l i t i e s ) ,  and  I s  t h e r e f o r e  a n  e x p e r i m e n t a 

t i o n  I n  t h o u g h t - - " u n d e r  p u r e  l o g i c a l  c o n d i t i o n s .  . . ." 2 2

I n  t u e  s p e c u l a t i v e  p h a s e  o f  t h e  l e g i s l a t i v e  p r o c e s s ,  

t h e n ,  a n  a t t e m p t  I s  made t o  d e r i v e  t h e  h y p o t h e s i s  up o n  w h ich  

a c t i o n  w i l l  r e s t  I n  t h e  a d m i n i s t r a t i v e  p r o c e s s .  A d m i n i s t r a 

t i o n ,  o r  p r a c t i c a l  l i f e ,  r e q u i r e s  t h e s e  g u i d i n g  h y p o t h e s e s  

I f  I t  I s  t o  have  a n y  r e a l  ch an ce  o f  s u c c e s s .  Thus ,  " p r a c t i 

c a l  f a c t s  a r e  s p e c u l a t i v e  phenomena,  n e c e s s i t a t i n g  t h e  u s e  

o f  s p e c u l a t i v e  m e t h o d . "2 3  A l t h o u g h  b a s e d  upo n  a n  u n d e r 

s t a n d i n g  o f  t h e  p r e s e n t ,  s p e c u l a t i o n  i s  e s s e n t i a l l y  a  v e n 

t u r e  I n  t h o u g h t  I n t o  t h e  f u t u r e ,  and  I n  t h i s  v e n t u r e  t h e  

l e g i s l a t o r  h a s  l i t t l e  t o  g u i d e  him o t h e r  t h a n  t h e  l aw s  o f  

t h o u g h t - - t h e  r u l e s  o f  d e d u c t i v e  l o g i c .

D e s p i t e  h i s  c r i t i c i s m s  o f  p o s i t i v i s m .  P r o f e s s o r  J o r 

d a n ' s  d e s c r i p t i o n  o f  t h e  l e g i s l a t i v e  p r o c e s s  I s  q u i t e  s i m i 

l a r  t o  th e  l o g i c a l  p o s i t i v i s t  v e r s i o n  o f  s c i e n t i f i c  m e th o d ,

2 ^ E l l j a h  J o r d a n ,  Forms o f  I n d i v i d u a l i t y  ( I n d i a n a p o 
l i s :  P r o g r e s s  P u b l i s h i n g  Co . ,  192%), p .  308.

2 2 J o r d a n ,  T h eo ry  of  L e g i s l a t i o n , o p . c l t . , p .  199.

^ ^ i b i d . , p .  5 2 .
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w i t h  p e r h a p s  more e m p h a s i s  upon  w h a t  P r o f e s s o r  S h e r i f  h a s  

c a l l e d  t h e  " p h e n o m e n o lo g y  o f  t h e  problem"24 t h a n  i s  fo u n d  i n  

t h e  p o s i t i v i s t  a p p r o a c h .  The s p e c u l a t i v e  p h a s e  o f  P r o f e s s o r  

J o r d a n ' s  l e g i s l a t i v e  p r o c e s s  c o r r e s p o n d s  t o  t h e  i n i t i a l  s t e p  

o f  t h e  p o s i t i v i s t s '  s c i e n t i f i c  m e th o d ;  t h a t  i S j  i t  i n v o l v e s  

t h e  c o n s t r u c t i o n  o f  a  " p o s t u l a t i o n a l  sy s tem "  o r  " t h e o r y , "  

f ro m  w h ic h  a r e  t o  be d e r i v e d ,  t h r o u g h  l o g i c a l  d e d u c t i o n ,  

v e r i f i a b l e  p r o p o s i t i o n s  i n  t h e  fo rm  of  " p r o t o c o l  s e n t e n c e s . "  

As w i l l  be s e e n ,  t n e  a d m i n i s t r a t i v e  p h a s e  o f  P r o f e s s o r  J o r 

d a n '  s t h e o r y  c o r r e s p o n d s  co t h e  e x p e r i m e n t  i n  w h ic h  t h e  p r o 

t o c o l  s e n t e n c e s  o f  t h e  p o s i t i v i s t s  a r e  t e s t e d  e m p i r i c a l l y ,  

an d  a d j u d i c a t i o n  i s  r o u g h l y  e q u i v a l e n t  t o  t h e  e v a l u a t i o n  o f  

e x p e r i m e n t a l  r e s u l t s  t o  d e t e r m i n e  w h e t h e r  t h e  p r o t o c o l  s e n 

t e n c e  h a s  b e e n  v e r i f i e d  an d  th e  t h e o r y  t h u s  " confirmed."^5

I n  summary,  t h e n ,  a s  " t h e  p r o c e s s  o f  s p e c i a l i z e d  s o 

c i a l  m a c h i n e r y  s e t  up f o r  t h e  p u r p o s e  of  c o n s t r u c t i n g  p r i n 

c i p l e s  o f  o r d e r  f o r  t h e  s o c i a l  body," 2 6  l e g i s l a t i o n  i n  i t s  

s p e c u l a t i v e  p h a s e

i s  p r i m a r i l y  a  r a t i o n a l  and i n t e l l e c t u a l  p r o c e s s ,  and 
i t s  m ethod  i s  q u i t e  p r o p e r l y  t h a t  o f  f o r m a l  l o g i c  a s  e x -

^ ^ P r o f e s s o r  S h e r i f ' s  c o n c e p t ,  a s  we u n d e r s t a n d  i t ,  i s  
a p l e a  f o r  more c o n c e r n  w i t h  t h e  t o t a l i t y  o f  a s i t u a t i o n  b e 
f o r e  b e g i n n i n g  t o  " b u i l d  m ode ls"  o r  c o n s t r u c t  h y p o t h e s e s  t o  
g u i d e  i n  t h e  c o n d u c t  o f  e x p e r i m e n t s .

^^The p o s i t i v i s t s  p r o b a b l y  would  n o t  c l a i m  t h e  a p 
p r o a c h  a s  t h e i r  own, a d m i t t i n g  a t  b e s t  t o  a n  o p e r a t i o n a l  
s i m i l a r i t y .  T h i s ,  o f  c o u r s e ,  i s  a l l  we s u g g e s t e d .

2 6jordan ,  Theory o f  L e g i s l a t i o n , op. c i t . , p. 132.
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p r e s s e d  i n  d i s c u s s i o n  a n d  a r g u m e n t a t i o n .  Tne p r o c e s s  i s  
a r t i f i c i a l  i n  t h a t  i t  g o e s  on w i t h o u t  c o n t a c t  w i t h  t h e  
c o n t e n t  w h ic h  i t  u l t i m a t e l y  m eans ,  an d  i t s  p r o d u c t  i s  
i d e a l  f o r  t h e  r e a s o n  t h a t  a s  imaged i t  i s  t h e  h i g h e r ,  
b e t t e r ,  more p e r f e c t  c o n d i t i o n  o f  t h e  f a c t - s y s t e m  upon  
w h ich  l i f e  i n  i t s  e t e r n a l  p r e s e n t  r e s t s .  I t  i s  a r t i f i 
c i a l  t h e r e f o r e  i n  t h a t  i t  i s  made up  l a r g e l y  o f  t h e  p u r e  
r a t i o n a l  p r o c e s s  o f  d e d u c t i v e  l o g i c ,  and  i t  i s  t h e  o p 
p o s i t e  and  com plem ent  o f  t h a t  a s p e c t  o f  t h e  law w h ic h  i s  
t h e  a u t o m a t i c  f o r m u l a t i o n  i n  cus tom  o f  t h e  im m ed ia te  
p r o c e s s e s  o f  l i f e  and  w h ic h  i s  o r d i n a r i l y  c a l l e d  t h e  
coromon law.^T

^ 7 I b i d . I t  s h o u l d  be n o t e d  t h a t  t h e  c o n c e p t i o n  o f  
t h e  r e l a t i o n  b e tw e e n  common law  and  l e g i s l a t i o n  t h a t  i s  im 
p l i c i t  i n  t h i s  s t a t e m e n t  i s  somewhat  a t  v a r i a n c e  w i t h  t h a t  
w h ich  g e n e r a l l y  p r e v a i l s  i n  t h e  c o u r t s  o f  t h e  U n i t e d  S t a t e s ,  
p a r t i c u l a r l y  e t  t h e  s t a t e  l e v e l .  I t  i s  more n e a r l y  t h a t  of  
t h e  f i r s t  h y p o t h e s i s  i n  t h e  f o l l o w i n g  o p t i m i s t i c  s t a t e m e n t  
o f  Dean Pound:

" P o u r  ways may be c o n c e i v e d  o f  i n  w h ich  c o u r t s  i n  
s u c h  a  l e g a l  s y s t e m  a s  o u r s  m i g h t  d e a l  w i t h  a l e g i s l a t i v e  
i n n o v a t i o n .  ( l )  They m ig h t  r e c e i v e  i t  f u l l y  i n t o  t h e  body  
o f  t h e  law a s  a f f o r d i n g  n o t  o n l y  a  r u l e  t o  be a p p l i e d  b u t  a 
p r i n c i p l e  f rom  w h ic h  t o  r e a s o n ,  and  h o l d  i t ,  a s  a  l a t e r  and  
more d i r e c t  e x p r e s s i o n  o f  t h e  g e n e r a l  w i l l ,  o f  s u p e r i o r  a u 
t h o r i t y  t o  ju dge-m ade  r u l e s  on t h e  same g e n e r a l  s u b j e c t ;  and  
so  r e a s o n  f ro m  i t  by  a n a l o g y  i n  p r e f e r e n c e  t o  them. (2 )  They 
m i g h t  r e c e i v e  i t  f u l l y  i n t o  t h e  body o f  t h e  law t o  be r e a 
so n ed  f rom  by a n a l o g y  t h e  same a s  a n y  o t h e r  r u l e  o f  l a w ,  r e 
g a r d i n g  i t ,  h o w ev e r ,  a s  o f  e q u a l  o r  c o - o r d i n a t e  a u t h o r i t y  i n  
t h i s  r e s p e c t  w i t h  ju dge-m ade  r u l e s  upon t h e  same g e n e r a l  s u b 
j e c t .  (3 )  They m i g h t  r e f u s e  t o  r e c e i v e  i t  f u l l y  i n t o  t h e  
body o f  t h e  law and  g i v e  e f f e c t  t o  i t  d i r e c t l y  o n l y ;  r e f u s i n g  
t o  r e a s o n  f ro m  i t  by a n a l o g y  b u t  g i v i n g  i t ,  n e v e r t h e l e s s ,  a 
l i b e r a l  i n t e r p r e t a t i o n  t o  c o v e r  t h e  whole  f i e l d  i t  was i n 
t e n d e d  t o  c o v e r .  (4)  They m i g h t  n o t  o n l y  r e f u s e  t o  r e a s o n  
f rom  i t  by  a n a l o g y  an d  a p p l y  i t  d i r e c t l y  o n l y ,  b u t  a l s o  g i v e  
t o  i t  a  s t r i c t  an d  n a r ro w  i n t e r p r e t a t i o n ,  h o l d i n g  i t  down
r i g i d l y  t o  t h o s e  c a s e s  w h ic h  i t  c o v e r s  e x p r e s s l y .  The f o u r t h  
h y p o t h e s i s  r e p r e s e n t s  t h e  o r t h o d o x  common law a t t i t u d e  to w ard  
l e g i s l a t i v e  i n n o v a t i o n s .  P r o b a b l y  t h e  t h i r d  h y p o t h e s i s ,  how
e v e r ,  r e p r e s e n t s  more n e a r l y  t h e  a t t i t u d e  to w ard  w h ic h  we a r e  
t e n d i n g .  The s e c o n d  and  f i r s t  h y p o t h e s e s  d o u b t l e s s  a p p e a l  
t o  t h e  common law l a w y e r  a s  a b s u r d .  He can  h a r d l y  c o n c e i v e  
t h a t  a r u l e  o f  s t a t u t o r y  o r i g i n  may be t r e a t e d  a s  a  p e rm a n 
e n t  p a r t  o f  t h e  g e n e r a l  body  o f  t h e  l aw ,  b u t  i t  i s  s u b m i t t e d  
t h a t  t h e  c o u r s e  o f  l e g a l  d e v e l o p m e n t  upo n  w h ich  we have  e n 
t e r e d  a l r e a d y  m us t  l e a d  us  t o  a d o p t  t h e  m ethod o f  t h e  s e c o n d  
and e v e n t u a l l y  t h e  m ethod o f  t h e  f i r s t  h y p o t h e s i s .  Roscoe
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D i s c u s s i o n  a s  Method

P r o f e s s e r  J o r d a n  a s s e r t s  t h a t  know ledge  " i s  a t t a i n e d  

t h r o u g h  th e  e f f o r t s  o f  I n d i v i d u a l s  by p r i v a t e  s t u d y , " ^ 8  b u t  

he a d d s  t h a t  t h i s  knowledge  m us t  be " c o - o r d i n a t e d  and  c o r 

r e c t e d  by th e  s c h o l a r l y  ex ch an g e  o f  o p i n i o n  among w o r k e r s  I n  

t h e  f i e l d . " 2 9  As know ledge  I s  t h e  s o u r c e  o f  t h e  g u i d i n g  

h y p o t h e s e s  f o r  t h e  p r a c t i c a l  l i f e ,  t h e  " s c h o l a r l y  ex c h a n g e  

o f  o p in io n "  would  seem t o  be e s p e c i a l l y  I m p o r t a n t  a t  t h e  

l e v e l  o f  th e  s t a t e .  The s p e c u l a t i v e  f u n c t i o n .  I n  o t h e r  

w o rd s ,  r e q u i r e s  a maximum of  I n t e l l i g e n c e  t o  p r o v i d e  t h e  

maximum d e g r e e  o f  kno w led g e ;  g i v e n  th e  r a n g e  and  c o m p l e x i t y  

o f  t h e  o r d e r e d  f a c t  a t  t h e  l e v e l  o f  t h e  s t a t e ,  t h i s  would  

s u g g e s t  t h a t  t h e  s p e c u l a t i v e  f u n c t i o n  a t  t h i s  l e v e l  m us t  be 

p e r fo r m e d  by a body o f  men.

In  t h i s  body ,  t h e  p r o p e r  method f o r  s p e c u l a t i o n  I s  

d i s c u s s i o n .  P r o f e s s o r  J o r d a n ' s  c r i t i c i s m  of  modern l e g i s l a 

t u r e s  would  n o t  be t h a t  t h e y  t a l k  t o o  much and do  to o  l i t t l e ,  

b u t  r a t h e r  t h a t  t h e y  t a l k  t o o  l i t t l e  and  a t t e m p t  t o  do t o o  

much t h e y  a r e  n o t  q u a l i f i e d  t o  do .  " [T]he most  e l e m e n t a r y  

g e n e r a l  f u n c t i o n  o f  t h e  l e g i s l a t i v e  body  I s  t o  t a l k . " 3 0

Pound, "Common Law and  L e g i s l a t i o n , "  21 H a r v a rd  Law Review
3 8 3 , 385 (1 9 0 8).

^ ^ E l l j a h  J o r d a n ,  The Good L i f e  (C h ic a g o :  U n i v e r s i t y  
o f  Chicago P r e s s ,  1 9 4 9 ) ,  p .  3781

2 9 l b l d .

3 0 j o r d a n ,  Theory  o f  L e g i s l a t i o n , o p . c l t . , p.  346 .
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I t  i s  p e r h a p s  more o b v i o u s  i n  o t h e r  fo rm s  o f  i n d i 

v i d u a l i t y  t h a n  t h e  modern s t a t e ,  w i t h  i t s  more f o r m a l  ma

c h i n e r y ,  t h a t  " law b e g i n s  i n  t h e  d e f i n i t i o n  i n  i d e a  o f  f a c t  

i n  t e r m s  o f  o r d e r . "31  I n  h i s  exam ple  o f  a g r o u p  o f  men o r 

g a n i z i n g  a  b a n k ,  m e n t io n e d  a b o v e , 32 he a s s e r t s  t h a t  t h e  new 

o r d e r  t h a t  w i l l  be c r e a t e d  b e g i n s  when t h e  i d e a  f i r s t  em erges  

t h a t  c e r t a i n  e l e m e n t s  o f  f a c t  c an  be a r r a n g e d  i n  a  c e r t a i n  

m anner  t o  a c c o m p l i s h  t h e  p u r p o s e  t h a t  e x i s t s  o n l y  i n  t h e  

i d e a .  The men i n v o l v e d  d i s c u s s  t h e  i d e a - - t h e  need  f o r  a f i 

n a n c i a l  a g e n c y - - a n d  i t  b e g i n s  t o  t a k e  body a s  i t  i s  t o  be 

r e a l i z e d  i n  f a c t .  " T n is  i s  t h e  s p e c u l a t i v e  m ethod o f  l e g i s 

l a t i o n  and  t h e  j u s t i f i c a t i o n  o f  i n f i n i t e  d i s c u s s i o n . " 3 3  The 

same p a t t e r n  i d e a l l y  would  be t r u e  o f  l e g i s l a t i o n  i n  i t s  

s p e c u l a t i v e  p h ase  on t h e  l e v e l  o f  t h e  s t a t e ;  " l e g i s l a t i o n  i n  

t h e  s p e c i f i c  p o l i t i c a l  s e n s e  i s  t h e  d i s c u s s i o n  p r o c e s s  w i t h 

i n  a  s p e c i a l l y  o r g a n i z e d  body o f  men. . . ."  3 4 -

Much o f  w h a t  i s  done by e x i s t i n g  l e g i s l a t u r e s ,  how

e v e r ,  i s  more p r o p e r l y  t h e  f u n c t i o n  o f  e i t h e r  a d m i n i s t r a t i o n  

o r  t h e  c o u r t s . 3 5  Thus ,  f o r  e x am p le ,

3 1 l b i d . , p .  1 4 5 .

3 2 S u p r a , pp .  7 6 - 7 .

3 3 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  145.

34 i b i d . , p .  3 4 5 .

3 5 p r o f e s s o r  M o rgen thau  c h a r g e s  t h a t  t h e  Pair L ab o r  
S t a n d a r d s  Act  o f  1933 (52 S t a t .  lObO) " f a i l e d  t o  d e f i n e  
c l e a r l y  t h e  b o u n d a r i e s  b e tw e e n  t h e  domain  o f  l e g i s l a t i v e  e n -
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no more h o p e l e s s  f a i l u r e  of  modern  g o v e r n m e n t  i s  i m a g i n 
a b l e  t h a n  t h a t  due  t o  t h e  a t t e m p t  o f  l e g i s l a t u r e s  t o  
make law f o r  s p e c i f i c  i l l s .  T h i s  i s  t h e  s o u r c e  o f  a l l
c l a s s  l e g i s l a t i o n . 3 b

" S p e c i f i c  i l l s "  a r e  d e v i a t i o n s  f ro m  g e n e r a l  r u l e s ,  and  u s u 

a l l y  become a p p a r e n t  d u r i n g  t h e  c o u r s e  o f  a d m i n i s t r a t i o n .  

P u b l i c  a d m i n i s t r a t i o n  t h e o r i s t s  lo n g  h ave  a r g u e d  t h a t  t h e s e  

s i t u a t i o n s  can  be more e a s i l y  r e c t i f i e d  w i t h i n  t h e  a d m i n i s 

t r a t i v e  p r o c e s s .  P r o f e s s o r  W h i te ,  f o r  e x a m p le ,  h a s  w r i t t e n  

t h a t  " t h e  l e g i s l a t u r e  d i s c h a r g e s  i t s  d u t y  by c r e a t i n g  s t r o n g  

a g e n c i e s  o f  s e l f - c o n t r o l  w i t h i n  t h e  a d m i n i s t r a t i v e  s y s t e m ,  

w h ich  can  q u i c k l y  d e t e c t  and  rem edy  a d m i n i s t r a t i v e  f a u l t s  o r  

o m i s s i o n s . "37  I n  c a s e  a  s a t i s f a c t o r y  s o l u t i o n  c a n n o t  be made 

i n  t h e  a d m i n i s t r a t i v e  p r o c e s s .  P r o f e s s o r  J o r d a n  l o o k s  t o  th e  

c o u r t s  f o r  t h e  u l t i m a t e  s o l u t i o n ;  i n  a d j u d i c a t i o n  t h e  e n t i r e  

p r o c e s s  i s  r e v i e w e d  t o  d e t e r m i n e  th e  s u i t a b i l i t y  o f  t h e  end 

p o s t u l a t e d ,  t h e  m a c h i n e r y  s e t  up  f o r  i t s  a c c o m p l i s h m e n t ,  and 

t h e  c i r c u m s t a n c e s  o f  t h e  d e v i a t i o n .  Such m a t t e r s  a r e  o f  con-

a c t m e n t  and  t h e  s p h e r e  o f  a d m i n i s t r a t i v e  r u l e - m a k i n g .  Urns 
i t  h a s  come t o  p a s s  t h a t  t h e  a d m i n i s t r a t o r  i s ,  on t h e  one 
h a n d ,  a s s u m i n g  p ow ers  w h i c h ,  u n d e r  a sound  d i v i s i o n  o f  f u n c 
t i o n s ,  s h o u l d  be e x e r c i s e d  by C o n g r e s s ,  and  t h a t ,  on t h e  
o t h e r  h a n d ,  pow ers  t h a t  a r e  n e c e s s a r y  f o r  t h e  e n f o r c e m e n t  o f  
t h e  a c t  an d  f u n c t i o n a l l y  b e l o n g  t o  t h e  a d m i n i s t r a t o r  a r e  
v e s t e d  n e i t h e r  i n  him n o r  i n  C o n g re s s  n o r  a n y w h ere  e l s e  b u t  
a r e ,  i n  c a s e  o f  l i t i g a t i o n ,  d i s c h a r g e d  by t h e  c o u r t s . "  Hans 
J .  M o rg e n th a u ,  Dilemmas o f  P o l i t i c s  ( C h i c a g o :  U n i v e r s i t y  o f  
C h icag o  P r e s s ,  I 95Ü) ,  p .  1241

3 ^ J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  3 8 9 *

3 7 L e o n a rd  D. W h i t e ,  " L e g i s l a t i v e  R e s p o n s i b i l i t y  f o r  
t h e  P u b l i c  S e r v i c e , "  New H o r i z o n s  i n  P u b l i c  A d m i n i s t r a t i o n :
A Symposium ( U n i v e r s i t y :  U n i v e r s i t y  o f  Alabama P r e s s ,  1 9 4 $ ) ,
p .  1 7 .
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c e r n  t o  t h e  s p e c u l a t i v e  i n t e l l i g e n c e  o n l y  a s  p a r t  o f  t h e  t o 

t a l  f a c t  t o  be c o n s i d e r e d  i n  i t s  c o n t i n u o u s  e x a m i n a t i o n  o f  

l i f e  i n  a l l  i t s  f a c t u a l  d e t a i l  i n  t h e  s e a r c h  f o r  p u r p o s e s .

The v a l u e  o f  t h e  d i s c u s s i o n  method i n  t h e  s p e c u l a 

t i v e  p h a s e  o f  l e g i s l a t i o n .  P r o f e s s o r  J o r d a n  a r g u e s ,  i s  t h a t

d i s c u s s i o n  i s  t h e  m e thod  by  w h ic h  i d e a s  g e t  c l e a r e d  up 
a s  t o  t h e i r  l o g i c a l  c o n s i s t e n c y  w i t h  e a c h  o t h e r ,  a n d  t h e  
f o r m a l  s t a t e m e n t  o f  i d e a s  i n  ju d g m e n ts  u n d e r  t h e  p r e s 
s u r e  o f  c r i t i c a l  c o m p a r i s o n  w i t h  o t h e r  i d e a s  c o n s t i t u t e s  
t h a t  e x p e r i m e n t a t i o n  u n d e r  l o g i c a l  c o n d i t i o n s  w h ic h  we 
hav e  a c c e p t e d  a s  t h e  d e f i n i t i o n  o f  l e g i s l a t i v e  t h i n k i n g .  
A p a r l i a m e n t a r y  body i s  a l a b o r a t o r y  t o  p r o v i d e  t h e s e  
c o n d i t i o n s . uO

He i s  s p e a k i n g  h e r e  of t h e  S o c r a t i c  m e th o d ,  w h ic h  h a s  b e e n  

so  w e l l  d e s c r i b e d  by L e o n a rd  N e l s o n ,  a s  a method o f  i n s t r u c 

t i o n ,  a s  t o  w a r r a n t  e x t e n s i v e  q u o t a t i o n :

Only p e r s i s t e n t  p r e s s u r e  t o  s p e a k  o n e ' s  m ind ,  t o  m ee t  
e v e r y  c o u n t e r q u e s t i o n ,  an d  t o  s t a t e  t h e  r e a s o n s  f o r  e v e 
r y  a s s e r t i o n  t r a n s f o r m s  t h e  power  o f  t h a t  a l l u r e  [ o f  
k now ledge]  i n t o  a n  i r r e s t i b l e  c o m p u l s i o n .  T h i s  a r t  o f  
f o r c i n g  m inds  jW f r e e d o m  c o n s t i t u t e s  t h e  f i r s t  s e c r e t  
o f  t h e  S o c r a t i c  m e th o d .

But  o n l y  t h e  f i r s t .  F o r  i t  d o e s  n o t  t a k e  t h e  p u p i l  
beyond  t h e  ab a n d o n m e n t  o f  h i s  p r e j u d i c e s ,  t h e  r e a l i z a 
t i o n  o f  h i s  n o t - k n o w i n g ,  t h i s  n e g a t i v e  d e t e r m i n a n t  o f  
a l l  g e n u i n e  and  c e r t a i n  k n o w l e d g e .

S o c r a t e s ,  a f t e r  t h i s  h i g h e r  l e v e l  o f  i g n o r a n c e  i s  
r e a c h e d ,  f a r  f rom  d i r e c t i n g  t h e  d i s c u s s i o n  to w a rd  t h e  
m e t a p h y s i c a l  p r o b l e m s ,  b l o c k s  e v e r y  a t t e m p t  o f  h i s  p u 
p i l s  t o  p u s h  s t r a i g h t  on t o  them w i t h  t h e  i n j u n c t i o n  
t h a t  t h e y  had b e t t e r  f i r s t  l e a r n  a b o u t  t h e  l i f e  o f  t h e  
w e a v e r s ,  t h e  b l a c k s m i t h s ,  t h e  c a r t e r s .  I n  t h i s  p a t t e r n  
o f  t h e  d i s c u s s i o n  we r e c o g n i z e  t h e  p h i l o s o p h i c a l  i n 
s t i n c t  f o r  t h e  o n l y  c o r r e c t  m e th o d :  f i r s t  t o  d e r i v e  t h e  
g e n e r a l  p r e m i s e s  f ro m  t h e  o b s e r v e d  f a c t s  o f  e v e r y d a y  
l i f e ,  an d  t h u s  t o  p r o c e e d  f ro m  ju d g m e n ts  o f  w h ic h  we a r e  
s u r e  t o  t h o s e  o f  w h ic h  we a r e  l e s s  s u r e . 39

33Jordan, Theory of Legislation, op. cit., p. 346.
39Leonard Nelson, Socratic Method and Critical Phi-
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P r o f e s s o r  J o r d a n  a l s o  I l l u s t r a t e s  t h e  m ean ing  and  

I m p o r t a n c e  o f  t h e  d i s c u s s i o n  method by d e m o n s t r a t i n g  w h a t  i t  

i s  n o t . Thus,  " d i s c u s s i o n  i s  n o t  d e b a t e , i n  t h e  s e n s e  o f  

a n t a g o n i s t s  d e f e n d i n g  t h e i r  " c o n v i c t i o n s . "  " A c o n v i c t i o n  i s  

a n  i n t e r e s t  t h a t  p r e t e n d s  t o  u n i v e r s a l i t y .  B u t  i t  i s  s t i l l  

a n  i n t e r e s t . A s  i n t e r e s t ,  i t  i s  n o t  s u b j e c t  t o  t h e  r a 

t i o n a l  c o n s i d e r a t i o n  v i t a l  t o  t h e  s u c c e s s f u l  c o n c l u s i o n  o f  

t h e  l e g i s l a t i v e  p r o c e s s .  D eb a te  i s  a  method o f  e l i m i n a t i o n ,  

he f e e l s ,  w h e r e i n  t h e  p o i n t  t h a t  s u r v i v e s  s u p p o s e d l y  m us t  be 

a c c e p t e d  a s  p r o v e d .  But  " f a c t s  . . . c a n n o t  be p r o v e d ,  b u t

m e r e l y  must  be fo u n d  a s  e x i s t e n c e s .  . . . II 42

A l s o ,  " d i s c u s s i o n  i s  n o t  a r g u m e n t . " ^3 Argument ,  he

c o n t e n d s ,  d i f f e r s  f rom  d e b a t e  i n  t h a t  t h e  c o n f l i c t  o f  i d e a s

t a k e s  on a p o s i t i v e  f l a v o r  i n  d e m o n s t r a t i n g  t h r o u g h  a n a l y s i s

t h e  t r u t h  o f  t h e  " a r g u m e n t . "  But

a rg u m e n t  i s  p o s i t i v e  and  c o n s t r u c t i v e  o n l y  w i t h  r e f e r 
ence  t o  t h e  s p e c i f i c  i d e a  i n  f a v o r  o f  w h ich  i t  i s  p r e 
s e n t e d ,  and  g i v e s  no h i n t  a s  t o  t h e  m ethods  t h r o u g h  
w h ich  th e  i d e a  i t  r e p r e s e n t s  may be i n c o r p o r a t e d  w i t h i n  
a  l a r g e r  s y s t e m . 44

l o s o p h y , t r a n s .  by Thomas K. Brown I I I  (New Haven:  Yale  U n i 
v e r s i t y  P r e s s ,  1 9 4 9 ) ,  p .  1 5 .

40 J o r d a n ,  Theory  o f  L e g i s l a t i o n , o p . c i t . , p .  346.

4 l l b i d .

42jbid., p. 347.
43Ibid.
44ibid., p. 348.
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The a r g u m e n t a t i v e  m ethod  s t i l l  r e t a i n s  t h e  s u b j e c t i v i t y  o f  

r e f e r e n c e  w h ich  c h a r a c t e r i z e s  i n t e r e s t ,  e v e n  th o u g h  i t  i s  

e x p r e s s e d  i n  a  p o s i t i v e  m an n e r .  I t  c a n n o t  g i v e  t h e  l a r g e r  

" f u l f i l l m e n t "  o f  i n t e r e s t s  w h ic h  m u s t  c h a r a c t e r i z e  s u c c e s s 

f u l  l e g i s l a t i o n ,  b u t  can  y i e l d  c o n c l u s i o n s  o n l y  t h r o u g h  t h e  

m u t u a l  r e d u c t i o n  o f  t h e  c o n t e n d i n g  p o s i t i o n s .

With  r e g a r d  t o  b o t h  o f  t h e s e ,  t h e r e  a r e  s t u d e n t s  o f  

t h e  l e g i s l a t i v e  p r o c e s s  who d o u b t  t h a t  t h e y  p l a y  a n y  s i g n i f i 

c a n t  r o l e  i n  t h e  m aking  o f  p o l i c y .  As a g a i n s t  P r o f e s s o r  

Y o u n g ' s  comment t h a t  " t h e  d e b a t e  i s  n o t  a n  end i n  i t s e l f  b u t  

a p a r t  o f  t h e  l o n g  p r o c e s s  o f  r e s o l v i n g  c o n f l i c t  and  making 

a n  e v e n t u a l  d e c i s i o n , " ^ 5  t h e r e  s t a n d s  G a l l o w a y ' s  a s s e r t i o n  

t h a t

p o l i c i e s  a r e  s e ld o m  d e t e r m i n e d  by s p e e c h - m a k i n g  i n  t h e  
S e n a t e  b e c a u s e  t h e y  h ave  a l r e a d y  b e e n  f o r m u l a t e d  i n  t h e  
co m m it te e  ro o m s .  D e c i s i o n s  a r r i v e d  a t  i n  c o m m i t t e e ,  
w here  t h e  S e n a t e  r e a l l y  d e l i b e r a t e s ,  u s u a l l y  c o n t r o l  
l e g i s l a t i v e  a c t i o n  on t h e  f l o o r .  D e b a te  i n  t h e  S e n a t e  
i s  " a f t e r  t h e  f a c t , "  so  t o  s p e a k ,  d e s i g n e d , g o r e  t o  a i r  
o p i n i o n s  t h a n  t o  d e c i d e  c o u r s e s  o f  a c t i o n .

W ith  r e g a r d  t o  c o m m it te e  " d e l i b e r a t i o n , "  f u r t h e r m o r e ,  a  r e 

c e n t  s t u d y  s u g g e s t s  t h a t

i f  a p o l i c y  m e a s u re  i s  s e e n  t o  a f f e c t  s u b s t a n t i a l  i n t e r 
e s t s  i n  a  r e p r e s e n t a t i v e ' s  l e g a l  c o n s t i t u e n c y ,  t h e n  he 
w i l l  r e l y  on h i s  p e r c e p t i o n  o f  t h e  i n t e r e s t s  a f f e c t e d  
( h i s  p o l i c y  c o n s t i t u e n c y )  when he a c t s  a t  t h e  w o r k in g  l e v 
e l  ( u s u a l l y  t h e  s u b c o m m i t t e e )  i n  r e g a r d  t o  t h i s  m e a s u r e . ^ ?

^^ R o lan d  Young, The A m e r ic an  C o n g res s  (New York:
H a r p e r  & B r o t h e r s ,  1 9 3 8 ) ,  p . 128 .

^ ^ G a l lo w a y ,  o£.  c i t . , p .  5 5 8 .

C h a r l e s  0. J o n e s ,  " R e p r e s e n t a t i o n  i n  C o n g r e s s :  The
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The more one s e e k s  t o  f i n d  a  p l a c e  w i t h i n  C o n g re s s  w here  d e 

l i b e r a t i o n  p l a y s  a  s i g n i f i c a n t  r o l e  i n  t h e  m ak in g  o f  p o l i c y ,  

t h e  more i t  seems t h a t  t h e  v o t e r s  o f  B r i s t o l  w e re  c o r r e c t ,  

a n d  t h a t  p o l i c y - m a k i n g ,  i n  C o n g re s s  a t  l e a s t ,  am o u n ts  l a r g e 

l y  t o  t h e  t o t a l l i n g  o f  t h e  power  o f  t h e  c o n t e n d i n g  i n t e r e s t s .

P r o f e s s o r  J o r d a n  a l s o  r e j e c t s  t h e  " s m a l l  g r o u p  d i s 

c u s s i o n "  a p p r o a c h  t o  t h e  r e c o n c i l i a t i o n  o f  d i f f e r e n c e s  and  

t h e  m aking  o f  p u b l i c  p o l i c y , i n s o f a r  a s  t h e  "members" o f  

t h e  g r o u p  a r e  p r e s e n t  a s  r e p r e s e n t a t i v e s  o f  i n t e r e s t s .  And 

d e s p i t e  t h e  l o u d  a p p r o v a l  i n  many q u a r t e r s  o f  " c o l l e c t i v e  

b a r g a i n i n g , "  i t  seems l e g i t i m a t e  t o  w onder  w h e t h e r  i t  c o u l d  

be e f f e c t i v e  w e re  t h e r e  no t h i r d  p a r t i e s - - a s ,  e . g . , consum

e r s  o r  w e a k e r  n a t i o n s - - t o  a b s o r b  t h e  i m p a c t  o f  " s o l u t i o n s "  

r e a c h e d  i n  t h i s  m a n n e r .  The " g r o u p - d i s c u s s i o n "  m e th o d ,  f o r  

P r o f e s s o r  J o r d a n ,  r e t a i n s  a l l  t h e  s h o r t c o m i n g s  o f  d e b a t e  and 

a r g u m e n t a t i o n ,  b o t h  o f  w h ic h  make t h e  m i s t a k e  o f  a s s u m in g  

" t h a t  a  t r u t h  e x i s t s  r e a d y - m a d e ,  and  t h a t  i t  i s  o n l y  w ea k 

n e s s  i n  o u r s e l v e s  t h a t  we do  n o t  i m m e d i a t e l y  com prehend  i t .

. . . " ^ 9  I n  a c t u a l i t y ,  h o w e v e r ,  t r u t h  m u s t  be c r e a t e d  c o n 

t i n u a l l y  a s  t h e  v a l u e s  t o  w h ic h  i t  r e f e r s  em erge  a s  p u r p o s e s  

i n  t h e  c o u r s e  o f  t h e  e v o l u t i o n  o f  n a t u r a l - c u l t u r a l  l i f e .

Case o f  t h e  House A g r i c u l t u r a l  C o m m it tee ,"  A m e r ica n  P o l i t i 
c a l  S c i e n c e  R ev ie w , LV ( 196 I ) ,  p .  3 6 7 .

^ S j o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p p .  349-51 ,

4 9 l b i d . ,  p .  3 5 0 .
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C l e a r l y ,  w h a t  P r o f e s s o r  J o r d a n  i s  a r g u i n g  i s  t h a t  

m e thods  w h ic h  i n v o l v e  t h e  d e f e n s e  o f  p r e - f o r m e d  p o s i t i o n s  a r e  

n o t  a d e q u a t e  f o r  t h e  s p e c u l a t i v e  p h a s e  o f  t h e  l e g i s l a t i v e  p r o 

c e s s ,  a l t h o u g h  t h e y  may have  a p l a c e  w i t h i n  t h a t  p r o c e s s . 50 

The re  m us t  be a w i d e r  s y n t h e s i s ,  d i v o r c e d  f ro m  s p e c i f i c  i n 

t e r e s t s ,  s o  t h a t  e m e r g e n t  f a c t s ,  o r  v a l u e s ,  may be n o t e d  and  

accommodated  w i t h i n  t h e  w h o le .  T h i s  r e q u i r e s  t h e  o p e r a t i o n  

o f  i n t e l l i g e n c e  f r e e  t o  r a n g e  o v e r  t h e  whole  panoram a o f  

f a c t  t o  f i n d  th e  c r u c i a l  e l e m e n t s  t h a t  w i l l  become t h e  ends  

o f  f u t u r e  a c t i o n .  I t  i s  t h e  "good  l i f e "  t h a t  m u s t  be 

a c h i e v e d ,  n o t  p a s t  p r i v i l e g e s  d e f e n d e d .  To a p p l y  t r a d i t i o n 

a l  v a l u e s  t o  new s i t u a t i o n s  i s ,  a s  P r o f e s s o r  H a r t  h a s  n o t e d ,  

" t o  make new a b u s e s  i n t o  e s t a b l i s h e d  r i g h t s  a n d  t o  b u i l d  up 

g r i e v a n c e s  to w a rd  t h e  d a y  when r e v o l u t i o n a r y  u p h e a v a l  w i l l  

b r e a k  t h e  bond o f  t r a d i t i o n  and  d e s t r o y  t h e  t r a d i t i o n a l i s t s  

a s  w e l l  a s  weaken  t h e  b e s t  i n  w hat  t h e y  c h e r i s h . " 5 1

The Organization of the Legislative Body

P r o f e s s o r  J o r d a n ’ s t h e o r y  o f  l e g i s l a t i o n  i s  d i s a p 

p o i n t i n g  f rom  t h e  s t a n d p o i n t  o f  t h e  p o l i t i c a l  s c i e n t i s t s '  

t r a d i t i o n a l  p r e o c c u p a t i o n  w i t h  t h e  f o r m a l  a s p e c t s  o f  g o v e r n 

m en t .  T h i s  p r o b a b l y  d o e s  n o t  i n d i c a t e  a l a c k  o f  p o l i t i c a l  

p e r s p i c a c i t y  on h i s  p a r t , 52 b u t  i s  s i m p l y  c o n s i s t e n t  w i t h

5Qj b i d . ,  p.  3 5 2 .

51 James H a r t ,  t o  I n t r o d u c t i o n  t o  A d m i n i s t r a t i v e  Law, 
2d  e d .  (New York :  A p p l e t o n - C e n t u r y - C r o f t s ,  1 9 5 0 ) ,  pp .  2 6 - 7 .

52T h e re  a r e  many p l a c e s  i n  w h ich  he i n d i c a t e s  a n
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h i s  p h i l o s o p h i c  a p p r o a c h .  He i s  more c o n c e r n e d  w i t h  t h e  

l e g i s l a t i v e  f u n c t i o n , r e g a r d l e s s  o f  i t s  s o u r c e .  I f  t h i s  be 

d e f i n e d  i n  t e r m s  o f  p o l i c y - m a k i n g ,  i t  p r o b a b l y  i s  t r u e  t h a t  

p r e s e n t  s t u d e n t s  o f  the l e g i s l a t i v e  p r o c e s s  l a r g e l y  a r e  s t u 

d e n t s  o f  l e g i s l a t u r e s  r a t h e r  t h a n  of  l e g i s l a t i o n .  I n  v iew o f  

t h e  t r e m e n d o u s  power of  " p r i v a t e "  i n s t i t u t i o n s  i n  c o n t e m p o r 

a r y  l i f e ,  f o r  e x a m p le ,  i t  i s  i m p o r t a n t  t h a t  l e g i s l a t i v e  t h e 

o r y  be a p p l i c a b l e  t o  t h e s e  a s  w e l l  a s  t o  t h e  " s t a t e . "

I m p l i c i t  i n  P r o f e s s o r  J o r d a n ' s  f u n c t i o n a l  a p p r o a c h ,  

f u r t h e r m o r e ,  i s  t h e  b e l i e f  t h a t  p r o p e r  fo rm  w i l l  f o l l o w  upon  

th e  u n d e r s t a n d i n g  o f  th e  l e g i s l a t i v e  f u n c t i o n .  P u r p o s e s ,  

u n c h e c k e d  by i n t e r e s t s  o p e r a t i n g  n e g a t i v e l y ,  w i l l  f i n d  t h e i r  

a p p r o p r i a t e  em bod im en t .  I n  a n y  c a s e ,  t h e  c o n s t i t u t i o n  o f  a  

l e g i s l a t i v e  body  i s  a n  a c t ,  and  i s  e x p e r i m e n t a l  a f t e r  t h e  

m anner  o f  a l l  a c t i o n .  The p r e d i c t i o n  o f  t h e  r e s u l t s  i s  a l 

ways d i f f i c u l t ,  n e v e r  e x a c t .

The q u e s t i o n ,  t h e n ,  o f  how t h e  l e g i s l a t o r  i s  t o  be " i s o 
l a t e d "  and  s e t  t o  h i s  p r o p e r  f u n c t i o n  i s  a  d i f f i c u l t  
on e .  B u t  t h e r e  i s  no q u e s t i o n  a s  t o  w h a t  t h e  i s o l a t i o n  
o f  t h e  p o l i t i c a l  i n d i v i d u a l  means : i t  means t h a t  th e  
m o s t  p e r f e c t  p o s s i b l e  o f  c o n d i t i o n s  m u s t  be m a i n t a i n e d  
f o r  t h e  p r o p e r  f u n c t i o n i n g  o f  t h e  i n t e l l i g e n c e ,  an d  i n 
t e l l i g e n c e  i s  t h e  p e r o g a t i v e  o f  t h e  i n d i v i d u a l . 53

Thus ,  w h i l e  t h e  q u e s t i o n  o f  "how" t h e  l e g i s l a t u r e  i s  t o  be

s e t  up i s  d i f f i c u l t ,  and  a  m a t t e r  f o r  e x p e r i m e n t a t i o n ,  i t  i s

a w a r e n e s s  e q u a l  t o  much a d v a n c e d  r e s e a r c h  o f  t h e  p o l i t i c a l  
s c i e n t i s t s  o f  t h e  d a y  i n  a r e a s  su ch  a s  p o l i t i c a l  b e h a v i o r .

53Jordan, Theory of Legislation, op. cit., p. 337*
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n e v e r t h e l e s s  p o s s i b l e  t o  i n d i c a t e  some g e n e r a l  r e q u i r e m e n t s  

b a s e d  u p o n  a n  u n d e r s t a n d i n g  o f  t h e  n a t u r e  o f  t h e  l e g i s l a t i v e  

f u n c t i o n .

F i r s t ,  s i n c e  i n t e l l i g e n c e  i s  t h e  p r e r e q u i s i t e  f o r

e f f e c t i v e  l e g i s l a t i o n  i n  t h e  s p e c u l a t i v e  p h a s e ,

t h e r e  m u s t  be m a i n t a i n e d  w i t h i n  t h e  s o c i a l  o r  p o l i t i c a l  
body  a  c o r p o r a t e  c l a s s  o f  f r e e  i n t e l l e c t s  whose s p e c u l a 
t i v e  i m a g i n a t i o n  i s  a l l o w e d  t o  w an d e r  a t  w i l l  i n  t h e  
c o n s t r u c t i o n  o f  t h e  schema o f  i d e a s .  . . . 5 4

T n i s  d o e s  n o t  im p ly ,  h o w ev er ,  a P l a t o n i c  c l a s s  o f  p h i l o s o p h e r  

k i n g s .  W i th o u t  q u e s t i o n i n g  t h e  a d e q u a c y  o f  t h e  P l a t o n i c  p r o 

p o s a l  f o r  t h e  Greek  c u l t u r a l  m i l i e u .  P r o f e s s o r  J o r d a n  was 

a c u t e l y  aw are  o f  t h e  i n t e n s e  s p e c i a l i z a t i o n ,  o r  d i v i s i o n  o f  

l a b o r ,  c h a r a c t e r i s t i c  o f  i n d u s t r i a l  s o c i e t y .  T h i s  would  r e 

q u i r e  a n y  a d e q u a t e  l e g i s l a t i v e  b o d y  t o  be composed o f  men 

w i t h  a  h i g h  d e g r e e  o f  p a r t i c u l a r  k now ledge  and  s k i l l ,  a s  

w e l l  a s  t h o s e  w i t h  g e n e r a l  k n o w led g e .

J u s t  a t  t h i s  p o i n t  i t  seems t h a t  t h e  l e g i s l a t o r  w i t h i n  
t h e  s t a t e  t h a t  i s  p r o m is e d  i n  p r e s e n t  c o n d i t i o n s  a s  t h e  
fo rm  o f  l i f e  f o r  t h e  f u t u r e ,  w i l l  be t h e  man o f  u n d i s p u 
t e d  co m p e ten ce  i n  a n y  f i e l d ,  an d  t h a t  h i s  l e g i s l a t i v e  
c a p a c i t y  w i l l  c o n s i s t  i n  t h e  p e r f o r m a n c e  o f  t h e  a c t s  
t h a t  a r e  t h e  a p p r o p r i a t e  e x p r e s s i o n  o f  t h a t  c a p a c i t y . 55

T h is  c o n c l u s i o n  was b a s e d  u p o n  s e v e r a l  Judgments  c o n c e r n i n g

t h e  l e g i s l a t i v e  p ro b le m .  F i r s t ,  i t  s h o u l d  be r e - e m p h a s i z e d

t h a t  he b e l i e v e d  t h e  l e g i s l a t i v e  p r o c e s s  t o  o c c u r  p r i m a r i l y

i n  l i f e  a s  a c t i v e — t h a t  i s ,  l i f e  a s  l i f e  i s  l i v e d .  S e c o n d l y ,

, 5 ^ I b i d . , p .  3 4 5 .

55ibid., p. 338.
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he a s sum ed  t h a t  i t  m u s t  be p e r f o r m e d ,  an d  t h a t  t h e  c o m p e t e n t  

m u s t  p e r f o r m  i t ,  i f  n a t u r a l - c u l t u r a l  l i f e  i s  t o  s u r v i v e .  

T n i r d l y ,  he argu ed  t h a t  a l l  t h e  p o l i t i c a l  o r g a n i z a t i o n  can  

do  i s  t o  l o c a t e  t h e  l e g i s l a t o r s  an d  p r o v i d e  them w i t h  a n  e n 

v i r o n m e n t  s u i t a b l e  t o  t h e  e x p r e s s i o n  o f  t h e i r  s p e c i a l  c a p a c i 

t i e s  i n  s p e c u l a t i v e  in q u i ry .58 Tnus he c o n c l u d e s  t h a t  " t h e  

t h i n k i n g  n e c e s s a r y  t o  t h e  a d e q u a t e  f o r m u l a t i o n  o f  en d s  m u s t  

be  done by  a  h i g h l y  s p e c i a l i z e d  body  o f  men. . . ."57

W i t h i n  t h e s e  b r o a d  l i m i t a t i o n s ,  h o w e v e r ,  he s t a t e s  

t h a t  " t h e  d e l i b e r a t i v e  body  n ee d  have  no d e f i n i t e n e s s  o f  

o v e r t  fo rm ,  b u t  i t s  fo rm  may be t h a t  o f  a n y  o f  t h e  i n s t i t u 

t i o n s  w h ic h  t h e  s t r u c t u r e  o f  t h e  human mind i m m e d i a t e l y  im 

p l i e s .  . . ." 5 8  f a c t ,  t h e  o n l y  c o n c r e t e  s u g g e s t i o n  he 

makes i s  t h a t  t h e  l e a r n e d  s o c i e t y  i s  a  p r o to ty p e  o f  how t h e  

l e g i s l a t i v e  body  s h o u l d  o p e r a t e ,  and t h a t  some s o r t  o f  " s y n 

t h e s i s  o f  a l l  l e a r n e d  s o c i e t i e s ,  e a c h  e n g a g e d  w i t h  t h e  p r a c 

t i c a l  a s p e c t s  o f  i t s  p e c u l i a r  problem"59 s h o u l d  y i e l d  " t h e

5°He p e r h a p s  would  c o n s i d e r  S t u a r t  C h a s e ’ s v i s i o n  a s  
i d e a l :  " I  s e e ,  p e r h a p s  a h u n d r e d  l e a d i n g  A m e r i c a n s ,  men and  
women, m e etin g  i n  some h i g h  q u i e t  p l a c e  t o  p r e p a r e  i t  [ t h e  
Agenda o f  1 9 5 0 ] •  They a r e  n o t  t h e  k i n d  o f  p e o p l e  who a r e  
a c t i v e  i n  Me F i r s t  g r o u p s .  They a r e  s c i e n t i s t s ,  j u d g e s ,  
t e a c h e r s ,  u n i v e r s i t y  p e o p l e ,  p h i l o s o p h e r s  o f  b u s i n e s s ,  l o v 
e r s  o f  l a n d ,  s t a t e s m e n ;  a n d  t h e y  t h i n k  i n  t e r m s  o f  t h e  w h o le  
com m uni ty ."  S t u a r t  C h ase ,  Democracy  U nder  P r e s s u r e  (New 
York :  T w e n t i e t h  C e n t u r y  Fund] 1945) , p .  133•

5 7 J o r d a n ,  T n e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  33 8 .

5Ql b i d . , p .  3 0 3 .

5 9 i b i d . , p. 3 6 5 .
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p u b l i c  w i l l  made e f f e c t i v e  t h r o u g h  a p p r o p r i a t e  I m p l e m e n t a 

t i o n  I n  a c t u a l  l l f e . " b O  o b j e c t i o n  t h a t  s u c h  a n  o r g a n i 

z a t i o n  would  be a  body  o f  mere t h e o r i s t s  he f e l t  t o  I n d i c a t e  

a  b a s i c  l a c k  o f  u n d e r s t a n d i n g  o f  t h e  n a t u r e  o f  t h e  l e g i s l a 

t i v e  p r o c e s s  I n  I t s  s p e c u l a t i v e  p h a s e .  The d e t e r m i n a t i o n  o f  

e n d s  ^ t h e o r e t i c a l - - t h a t  I s ,  a  s p e c u l a t l v e - - f u n c t l o n .

Tne l e g i s l a t u r e  so  c o n s t i t u t e d  " i s  l i m i t e d  a b s o l u t e l y  t o  t h e  

d e f i n i t i o n  o f  e n d s , " ° ^  a n d  t h e  o b j e c t i o n  t h e r e f o r e  l o s e s  

much o f  I t s  f o r c e .

I n  a n y  c a s e .  P r o f e s s o r  J o r d a n  b e l i e v e s  t h a t  t h e  l e g 

i s l a t i v e  body  s h o u l d  be composed o f  t h e  m o s t  I n t e l l i g e n t  men 

t h e  s o c i e t y  h a s  t o  o f f e r .  T h is  can  be a s s u r e d  by

r e q u i r i n g  t h e  h i g h e s t  p o s s i b l e  t e s t s  a s  t o  know ledge  o f  
s p e c i f i c  a s p e c t s  o f  r e a l i t y  I n  p r e t t y  much t h e  same ways 
by  w h ich  s c h o l a r s h i p  I s  e v i d e n c e d ,  an d  a  know ledge  o f  
t h e  p h i l o s o p h i c  a s p e c t s  o f  o r d e r  w h ic h  c a n  be e v i d e n c e d
by  s i g n i f i c a n t  p r o d u c t i o n .

In  l i e u  o f  l i t e r a c y  t e s t s  f o r  v o t e r s .  P r o f e s s o r  J o r d a n  would  

r e q u i r e  I n t e l l i g e n c e  t e s t s  f o r  t h e  h o l d e r s  o f  p u b l i c  o f f i c e  

- - a t  l e a s t  t h e  h o l d e r s  o f  s p e c u l a t i v e  o f f i c e .

C om par ison  o f  t h i s  I d e a l ,  s k e t c h y  a s  I t  I s ,  t o  t h e  

c o n t e m p o r a r y  l e g i s l a t u r e  l e a v e s  P r o f e s s o r  J o r d a n  a p p e a r i n g  

a s  a  u t o p i a n  o f  t h e  f i r s t  o r d e r .  I n  a l l  f a i r n e s s ,  h o w ev e r .

60 I b i d . ,  p. 3 6 6 .

o l l b l d ,

t ^ l b l d . , pp. 3 6 5 - 6 .
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h i s  t h e o r y  o f  t h e  s p e c u l a t i v e  f u n c t i o n  s h o u l d  n o t  be com

p a r e d  w i t h  a n  i d e a l i z e d  v e r s i o n  o f ,  e . k . , C ongress  a s  t h e  

l o c u s  o f  t h a t  f u n c t i o n .  T h is  i s  t o  s a y  t h a t  i n  a  r e a l i s t i c  

c o m p a r i s o n  w i t h  p o l i c y - m a k i n g  b o d i e s  t h e  i d e a l  l o s e s  some o f  

i t s  s eem ing  i r r e l e v a n c e .  I t  i s  s i m p l y  a  f a c t ,  a s  G al low ay  

h a s  n o t e d ,  t h a t  " v e r y  l i t t l e  l e g i s l a t i o n  o r i g i n a t e s  w i t h i n  

t h e  l e g i s l a t u r e  i t s e l f . " ^3 Commenting f u r t h e r  on t h i s  d e 

v e lo p m e n t ,  he n o t e s  t h a t  " t o d a y  t h e  f a c t  t h a t  a b i l l  h a s  

b een  d r a f t e d  'dow ntow n '  a d d s  l u s t e r  t o  i t s  q u a l i t y "  f o r  the  

Congressmen t h e m s e l v e s ,  and  "many c o m m i t t e e s ,  i n  f a c t ,  r e 

f u s e  t o  c o n s i d e r  l e g i s l a t i o n  t h a t  h a s  n o t  b e e n  c l e a r e d  by 

t h e  B u re au  o f  t h e  B u d g e t . " ^ 5  i t  s h o u l d  be n o t e d ,  f u r t h e r 

m ore ,  t h a t  e v e n  t h e  c o m m i t t e e s  o f  C ongress  a r e  now a s s i s t e d  

by r e p u t e d l y  " e x p e r t "  s t a f f s .

P r o f e s s o r  Etving, n o t i n g  th e  o r i g i n  o f  l e g i s l a t i o n  i n

t h e  a d m i n i s t r a t i v e  d e p a r t m e n t s ,  w r i t e s  t h a t

i n  t h e  f o r m u l a t i v e  s t a g e s  o f  b i l l s ,  a n  e n d l e s s  am ount  of  
d i s c u s s i o n ,  c r i t i c i s m ,  and e v a l u a t i o n  h a s  o c c u r r e d  among 
a d m i n i s t r a t i v e  e x p e r t s ,  w h ich  i n  i t s e l f  am ounts  t o  d e 
l i b e r a t i v e  a c t i o n  g e n e r a l l y  s u p e r i o r  t o  t h a t  a t  a n y  
s t a g e  o f  t h e  c o n g r e s s i o n a l  p r o c e s s .

The p o i n t  i s ,  o f  c o u r s e ,  t h a t  t h e  p o l i c y - m a k i n g  f u n c t i o n  has

6 3 G a l lo w ay ,  o£. c i t . , p .  3 8 .

G^i b l d . , p .  9 .

GSibid.
° ^ C o r t e z  A. M. Ewing, A m er ican  N a t i o n a l  Government

(New York:  A m er ican  Book Co. ,  1 9 5 8 )  ̂ p .  2Ü9*
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s h i f t e d ,  f o r  w h a t e v e r  r e a s o n s ,  f rom  t h e  l e g i s l a t u r e .  T he re  

i s  no r e a s o n  t o  s u p p o s e  t h a t  t h i s  d e v e l o p m e n t  h a s  r e a c h e d  

i t s  u l t i m a t e .  Thus Mannheim s u g g e s t s ,  i n  t h e  v e i n  o f  P r o 

f e s s o r  J o r d a n  b u t  w i t h  more c o n c r e t e  a r t i c u l a t i o n ,  t h a t

we may a s k  o u r s e l v e s  w h e t h e r  d e m o c r a c i e s  i n  t h e  Age o f  
P l a n n i n g  w i l l  n o t  have  t o  e s t a b l i s h  a  new i n s t i t u t i o n  
o u t s i d e  t h e  g e n e r a l  m a c h i n e r y  o f  t h e  r e p r e s e n t a t i v e  s y s 
tem th o u g h  f o r m i n g  a n  i n t e g r a l  p a r t  o f  t h e  p o l i t i c a l  
p r o c e s s .  We may c a l l  i t  a n  O r d e r .  We would  d e f i n e  i t  
a s  a  v o l u n t a r y  o r g a n i z a t i o n ,  r e c r u i t e d  f ro m  t h e  m os t  
p r o m i n e n t  r e p r e s e n t a t i v e s  o f  t h e  v a r i o u s  s t r a t a  and  e l e 
m en ts  o f  t h e  community .  T h is  body  s h o u l d  s e r v e  t o  m a i n 
t a i n  d e m o c ra c y  a n d  f r e e d o m  by  m e d i a t i n g  i n  c a s e s  w here  
d e m o c r a t i c  p l u r a l i s m  m i g h t  l e a d  t o  a s t a l e m a t e  and  t o  
i n d e c i s i o n  i n  p l a n n i n g  o p e r a t i o n s .  T h i s  a g e n c y  s h o u l d  
be a  k i n d  o f  suprem e t r i b u n a l  t o  g u a r a n t e e  c o n s i s t e n c y  
and  c o n t i n u i t y  i n  p l a n n i n g .  Whereas i n  d i c t a t o r i a l  
c o u n t r i e s  t h e  p a r a m o u n t c y  o f  th e  p a r t y  g u a r a n t e e s  s u c h  
c o n s i s t e n c y  and  c o n t i n u i t y  i n  a d e m o c r a t i c  s t a t e  t h e  
p r o c e s s  o f  i n t e g r a t i o n  m ig h t  be f o s t e r e d  by a  n o n p a r t i 
s a n  body  o f  h i g h l y  e s t e e m e d  and  d i s i n t e r e s t e d  men. J u s t  
b e c a u s e  i t  r e m a i n s  o u t s i d e  t h e  c o n t e s t  f o r  power ,  t h i s  
body  m i g h t  g a i n  g r e a t  m o ra l  p r e s t i g e  and  become t h e  " c o n 
s c i e n c e  o f  t h e  c o u n t r y . "  The members s h o u l d  r e p r e s e n t  
t h e  d i v e r s e  s o c i a l  an d  i n t e l l e c t u a l  c u r r e n t s  o f  t h e  com
m u n i t y ,  so  t h a t  t h e i r  a g r e e m e n t  and  j o i n t  r e s o l v e  would  
r e p r e s e n t  a  h i g h - l e v e l  m e d i a t i o n  o f  t e n s i o n s  a t  l a r g e .
As i n  a  r e l i g i o u s  o r d e r ,  a d m i s s i o n  would  r e q u i r e  s u c h  
r i g o r o u s  comm itm ents  f rom  members t h a t  t h e  h i g h e s t  d e 
v o t i o n  and  d i s i n t e r e s t e d n e s s  would  be s e c u r e d .  The s y s 
tem o f  e l e c t i o n  s h o u l d  combine c o - o p t a t i o n  and  d e l e g a 
t i o n .  I n  c r i t i c a l  s i t u a t i o n s ,  when m e d i a t i o n  i s  u n s u c 
c e s s f u l ,  a c o m m i t t e e  m i g h t  be n o m in a t e d  by  t h e  body  t o  
a r b i t r a t e  t h e  i s s u e s .

T h is  p r o p o s a l  i s  a d v a n c e d  l e s s  i n  t h e  b e l i e f  t h a t  i t  
would  m a t e r i a l i z e  e x a c t l y  a s  o u t l i n e d ,  t h a n  f o r  t h e  s a k e  
o f  d r a m a t i z i n g  t h e  n e e d  f o r  t o p - l e v e l  i n t e g r a t i o n  i n  a n  
a g e  o f  p l a n n i n g .

T h i s  a m o u n t s ,  v i r t u a l l y ,  t o  a n  a d m i s s i o n  o f  t h e  i n a d e q u a c y

o f  t h e  r e p r e s e n t a t i v e  l e g i s l a t u r e ,  a s  p r e s e n t l y  c o n s t i t u t e d ,

t o  p e r f o r m  t h e  p o l i c y - m a k i n g  f u n c t i o n .

*̂ 7K a r l  Mannheim,  F re ed o m , P o w er , and  D e m o c r a t i c  P l a n 
n i n g  (New York:  Oxford  U n i v e r s i t y  P r e s s ,  1 9 5 0 ) ,  pp .  I 6 6 - 7 .
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The r e f e r e n c e  t o  " d e m o c r a t i c  p l u r a l i s m "  i n  t h e  above  

q u o t a t i o n  p o i n t s  u p  a n o t h e r  s h i f t  i n  t h e  l o c u s  o f  t h e  p o l i c y 

m aking  f u n c t i o n - - o n e  t h a t  s h o u l d  be e xam ined  i n  d e t e r m i n i n g  

t h e  r e l e v a n c y  o f  P r o f e s s o r  J o r d a n ' s  i d e a l .  P u b l i c  p o l i c y  

i n c r e a s i n g l y  i s  made by l a r g e  s c a l e  c o r p o r a t e  e n t e r p r i s e s .

I t  may be t h a t  t h e  d e s i g n  o f  t h e  b o a r d  o f  d i r e c t o r s - - w h i l e  

o p e r a t i n g ,  i n  P r o f e s s o r  J o r d a n ' s  v iew ,  u n d e r  t h e  f a u l t y  mo

t i v e  o f  i n t e r e s t - - a p p r o a c h e s  t h e  o r g a n i z a t i o n a l  i d e a l  much 

n e a r e r  t h a n  r e g u l a r l y  c o n s t i t u t e d  l e g i s l a t i v e  b o d i e s .  C e r 

t a i n l y  t h i s  would  be t r u e  o f  i t s  p r o c e d u r e s .

Among t h e  l a c t e r - - i . e . , r e g u l a r l y  c o n s t i t u t e d  l e g i s 

l a t i v e  b o d i e s - - o n e  s i io u ld  n o t e ,  h o w ev e r ,  s u c h  a g e n c i e s  a s  

t h e  c i t y  p l a n n i n g  co m m iss io n  w h ic h ,  e v e n  when o p e r a t i n g  u n 

d e r  t h e  p r e s s u r e  and  ev e n  t h e  d o m i n a t i o n  o f  s p e c i a l  i n t e r e s t s ,  

y i e l d s  v a l u e  ju d g m en ts  c l o s e  t o  P r o f e s s o r  J o r d a n ' s  c o n c e p t  

o f  e n d s .  The c o u n c i l  i n  t h e  " c o u n c i l - m a n a g e r  p l a n "  m i g h t  

a l s o  be m e n t i o n e d .  A l th o u g h  P r o f e s s o r  J o r d a n  was h i g h l y  

c r i t i c a l  o f  t h e  p l a n  a s  b e i n g  m e r e l y  a n  exam ple  o f  " b u s i n e s s  

a d m i n i s t r a t i o n , "  he n e v e r  saw i t  a s  do m os t  p o l i t i c a l  s c i e n 

t i s t s .  When s e e n  t h r o u g h  t h e i r  e y e s ,  i t  a p p e a r s  t h a t

a  h i g h e r  t y p e  o f  p e r s o n n e l  h a s  b e e n  e l e c t e d  t o  t h e  c o u n 
c i l  u n d e r  t h e  m anage r  p l a n  t h a n  u n d e r  e i t h e r  t h e  mayor  
and  c o u n c i l  o r  t h e  co m m iss io n  p l a n .  One r e a s o n  i s  b e 
c a u s e  t h e  c o u n c i l - m a n a g e r  p l a n  f r e e s  t h e  c o u n c i l  f ro m  
r e s p o n s i b i l i t y  f o r  a d m i n i s t r a t i v e  d e t a i l s  an d  p e r m i t s  
t h e  members t o  g i v e  t h e i r  a t t e n t i o n  t o - g e n e r a l  p o l i c i e s  
and  p r o g ra m s .  The members f e e l  t h a t  t h e i r  t im e  i s  b e i n g  
s p e n t  on f u n d a m e n t a l  q u e s t i o n s  and  n o t  on m in o r  m a t t e r s  
o f  a r o u t i n e  n a t u r e .  Tiie c o u n c i l - m a n a g e r  c i t i e s  h a v e  
t h u s  t e n d e d  t o  a t t r a c t  community  l e a d e r s  who a r e  a n x i o u s
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t o  be o f  s e r v i c e  t o  t h e i r  g o v e rn m e n t  when t h e  o p p o r t u n i 
t y  i s  p r e s e n t e d .

Once a g a i n  i t  may be n o t e d  t h a t  p r o c e d u r e s  i n  s u c h  a n  o r g a n 

i z a t i o n  more c l o s e l y  a p p r o x i m a t e s  t h e  d i s c u s s i o n  method t h a n  

i s  t r u e  o f  more f o r m a l  l e g i s l a t i v e  b o d i e s .

W ith  r e g a r d  t o  p o l i c y - m a k i n g  on a s o c i e t y - w i d e  b a s i s  

i n  f o r m a l  l e g i s l a t u r e s ,  s p e c i a l  m e n t i o n  s h o u l d  be made o f  

G r e a t  B r i t a i n ,  w here  t h e  a l i e n a t i o n  o f  t h e  p o l i c y - m a k i n g  

f u n c t i o n ,  i f  s u c h  i t  may be c a l l e d ,  h a s  p r o g r e s s e d ,  among 

t h e  d e m o c r a c i e s ,  t o  t h e  g r e a t e s t  e x t e n t .  T h e re  i s  t o d a y  no 

p r e t e n s e  t h a t  t h e  B r i t i s h  p a r l i a m e n t  "makes  p o l i c y . "  One 

s t u d e n t  o f  B r i t i s h  g o v e rn m e n t  h a s  ev e n  s a i d  t h a t  " P a r l i a m e n t  

i s  n o t ,  and  n e v e r  h a s  b e e n ,  a l e g i s l a t u r e ,  i n  t h e  s e n s e  o f  a 

b ody  s p e c i a l l y  empowered t o  make l a w s . " T h is  i s  n o t  t o  

d e p r e c a t e  t h e  f u n c t i o n  o f  P a r l i a m e n t  i n  t h e  B r i t i s h  g o v e r n 

m e n t a l  p r o c e s s ,  b u t  m e r e l y  t o  i n d i c a t e  t h a t  th e  q u e s t i o n  a s  

t o  t h e  f o r m a l  c h a r a c t e r i s t i c s  o f  t h e  p o l i c y - m a k i n g  f u n c t i o n  

may n o t  be d i s m i s s e d  w i t h  a  g l i b  r e f e r e n c e  t o  e x i s t i n g  l e g 

i s l a t u r e s .  I t  may be t h a t  d e v e l o p m e n t s  y e t  u n s e e n  and  t h e r e 

f o r e  unaccom m odated  w i t h i n  t h e  t r a d i t i o n a l  p a t t e r n s  o f  a n a l -

^ ^ C h a r l e s  M. K n e i e r ,  C i t y  Government  i n  t h e  U n i t e d  
S t a t e s , 3 r d  ed .  (New York:  H a r p e r  & B r o t h e r s ,  1 9 5 7 ) j pp .  
2 64 -5*  See a l s o  H a r o l d  A. S t o n e ,  e_t aJ^ . , C i t y  Manager  Gov
e r n m e n t  i n  t h e  U n i t e d  S t a t e s  ( C h ic a g o :  P u b l i c  A d m i n i s t r a 
t i o n  S e r v i c e ,  1 9 4 0 ) .

S. Emory, q u o t e d  i n  P a t t e r n s  o f  Government  : The 
M a jo r  P o l i t i c a l  S ys tem s  o f  E u r o p e , by  Samuel  H. B e e r ,  e t  a l .  
(Mew York:  Random Ho u s e , " T 9 5 8 ) J p .  62.
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y s l s  w i l l  j u s t i f y  t h e  i d e a l  w h ich  P r o f e s s o r  J o r d a n  p o s i t e d  

a s  t h e  l e g i s l a t i v e  body  i n  i t s  f u n c t i o n  o f  s p e c u l a t i v e  im ag

i n a t i o n .

N e g a t i v e l y ,  P r o f e s s o r  J o r d a n ' s  c o n c e r n  was more r a d i 

c a l  i n  v iew o f  c u r r e n t  p o l i t i c a l  p r a c t i c e  and  w h a t  seems t o  

be t h e  a p p r o v e d  view o f  th e  d e m o c r a t i c  way o f  l i f e ,  f o r  he 

w i s h e d  t o  e l i m i n a t e  s u b j e c t i v e  i n t e r e s t  f rom  t h e  l e g i s l a t i v e

body .  The a d v o c a t e  o f  i n t e r e s t  a s  t h e  b a s i s  o f  l e g i s l a t i o n ,

he c h a r g e s ,

o v e r l o o k s  t h e  f a c t  . . . t h a t  t h e s e  i d e a s  have  c h a r a c 
t e r i s t i c a l l y  been i n  c o n f l i c t  w i t h  t h e  i d e a s  and  c o n 
c e p t i o n s  t h a t  have  s u s t a i n e d  s u c h  o r d e r  a s  t h e r e  h a s  
b e e n  i n  t h e  w o r ld  d u r i n g  t h e  p re d o m in a n c e  o f  i n d i v i d 
u a l i s m ;  t h a t  o r d e r  o f  a  s i g n i f i c a n t  d e g r e e  h a s  b e e n  
m a i n t a i n e d  i n  s p i t e  o f  t h e  d i s p e r s i v e  t e n d e n c y  o f  t h e  
p r a c t i c a l  s y s t e m s  b u i l t  a r o u n d  t h e  c o n c e p t  o f  i n t e r e s t . 7Ü

Law i s  o r d e r ,  b u t  i n t e r e s t  i s  t h e  s o u r c e  o f  t h e  d i s o r d e r  i n

t h e  w o r l d .  I t  c a n n o t  t h e n  be made t h e  b a s i s  o f  law.

The e x t e n t  t o  w h ich  B e n t l e y ' s  a t t e m p t  " t o  f a s h i o n  a 

t o o l " f o r  s o c i a l  a n a l y s i s  h a s  become a c c e p t e d  a s  n o r m a t i v e  

by A m er ican  s c h o l a r s  i s  e v i d e n c e d  n o t  o n l y  i n  t h e  w r i t i n g s  

o f  s u c h  t h e o r i s t s  a s  T. V. SmithT^ an d  e m p i r i c a l  s t u d i e s  o f  

A m er ican  p o l i t i c s ;  i n  a  r e c e n t  w ork  on th e  " e m e r g in g  n a t i o n s "

^ O j o r d a n ,  T heory  o f  L e g i s l a t i o n , o p . c i t . , p .  3 6 9 .

^ ^ B e n t l e y  i s  c r e d i t e d  w i t h  t h e  o r i g i n  o f  " i n t e r e s t  
g roup"  a n a l y s i s .  Cf.  A r t h u r  P. B e n t l e y ,  The P r o c e s s  o f  Gov
e r n m e n t  ( C h ic a g o :  U n i v e r s i t y  o f  C h icago  P r e s s ,  1 9 O8 ) .

7^T .  V. S m i th ,  Tlie D e m o c r a t i c  Way o f  L i f e  (New York: 
A m er ican  L i b r a r y ,  1 9 5 1 ) '
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t h e  a u t h o r s  c a l l  f o r ,  a s  p a r t  o f  t h e  " p o l i t i c a l  d ev e lo p m e n t"  

o f  t h e s e  n a t i o n s ,  " t h e  c r e a t i o n  o f  p a r t y  a n d  I n t e r e s t - g r o u p  

s y s t e m s . " T 3  i t  s h o u l d  be n o t e d .  I n  p a s s i n g ,  t h a t  c o n s e r v a 

t i v e s  have  n o t  a l w a y s  a p p r o v e d  o f  t h e  s y s t e m ;  t h e r e  s t a n d s  

t h e  a s s e r t i o n  o f  Burke  t h a t

P a r l i a m e n t  I s  n o t  a c o n g r e s s  o f  a m b a s s a d o r s  f rom  d i f f e r 
e n t  and  h o s t i l e  I n t e r e s t s ;  w h ic h  I n t e r e s t s  e a c h  m us t  
m a i n t a i n  an  a g e n t  an d  a d v o c a t e ,  a g a i n s t  o t h e r  a g e n t s  and 
a d v o c a t e s ,  b u t  P a r l i a m e n t  I s  a  d e l i b e r a t i v e  a s s e m b l y  of  
one n a t i o n ,  w i t h  one I n t e r e s t ,  t h a t  o f  t h e  w h o le ;  where  
hob l o c a l  p u r p o s e s ,  n o t  l o c a l  p r e j u d i c e s  o u g h t  t o  g u i d e ,  
b u t  t h e  g e n e r a l  g o o d .  . . . 7 4

And t h e r e  I s  a t  l e a s t  one s t u d e n t  o f  A m er ican  g o v e rn m e n t  who 

r e f u s e s  t o  a c c e p t  t h e  I n t e r e s t - p a t t e r n  a s  n o r m a t i v e ;  P r o f e s 

s o r  G r i f f i t h  s u g g e s t s  t h a t  "how an d  how f a r  a  more g e n e r a l  

I n t e r e s t  can  u t i l i z e ,  d i s c i p l i n e ,  o r  c u rb  t h e  s p e c i a l  I n t e r 

e s t s  I n  t h e  g o v e r n m e n t a l  p r o c e s s  I s  a  supreme t e s t  o f  a  p e o 

p l e ' s  econom ic  an d  p o l i t i c a l  g e n i u s . " 7 5  P r o f e s s o r  J o r d a n  

c e r t a i n l y  would  a g r e e ,  and  I n s i s t  f u r t h e r  t h a t  t h e  " c u r b i n g "  

m us t  b e g i n  I n  t h e  l e g i s l a t i v e  body .

73Max F. M l l l l k a n  and  Donald  L. M. B la c k m e r ,  'Die Emerg
i n g  N a t i o n s  ( B o s to n :  L i t t l e ,  Brown & Co . ,  I 9 6 I ) ,  p .  'jW.

74sdmund B u r k e ,  q u o t e d  I n  0. J .  F r i e d r i c h ,  C o n s t i t u 
t i o n a l  Government an d  P o l i t i c s  (New York:  New York U n i v e r s i 
t y  P r e s s ,  1 9 3 7 ) , p.  2 3 0 .

7 5 E r n e s t  S. G r i f f i t h ,  C o n g re s s  ; I t s  C o n te m p o ra ry  
R o le  (New York:  New York U n i v e r s i t y  P r e s s ,  1 9 5 1 ) ,  P* 113• 
P r o f e s s o r  E l l i o t t ' s  I s  t h e  c l a s s i c  A m er ican  p h i l o s o p h i c  c r i 
t i q u e  o f  t h e  " g ro u p "  o r  " i n t e r e s t "  a p p r o a c h .  H is  v iew i s  
t h a t  " p o l i t i c a l  p l u r a l i s m  I s  n o t  s o  much a  p h i l o s o p h y  o f  th e  
s t a t e ,  a s  a d e s c r i p t i o n  o f  I t s  p a t h o l o g i c a l  symptoms."  W i l 
l i a m  Y. E l l i o t t ,  The P r a g m a t i c  R e v o l t  I n  P o l i t i c s  (New York:
The M a c m il l a n  C o . ,  1 9 2 b ) ,  p .  103.
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A long  w i t h  I n t e r e s t  he a l s o  would  e l i m i n a t e  s u c h  I n 

t e r e s t  d e v i c e s  a s  " c h e c k s  and  b a l a n c e s . "  B i c a m e r a l i s m ,  a l 

t h o u g h  he s e e s  no p a r t i c u l a r  r e a s o n  f o r  I t s  e x i s t e n c e .  I s  

n o t  ^  ^  o b j e c t i o n a b l e .

I t  I s  p r o b a b l y ,  a s  I s  t r u e  o f  t h e  e n t i r e  d e m o c r a t i c  s y s 
tem o f  g o v e r n m e n t a l  o r g a n i z a t i o n ,  a  r e s u l t  n o t  o f  c o n 
v i c t i o n  o f  t h e  l e g i s l a t u r e  b e i n g  a n  o r g a n  f o r  t h e  e x 
p r e s s i o n  o f  t h e  p u b l i c  w i l l  I n  t h e  m os t  s e r v i c e a b l e  f a s h 
i o n ,  b u t  a  r e s u l t  o f  t h e  more o r  l e s s  m o rb id  f e a r  o f  
g o v e r n m e n t a l  o r g a n i z a t i o n  o f  a n y  k i n d  on t h e  g r o u n d  t h a t  
s u c h  o r g a n i z a t i o n  t e n d e d  to w ard  t y r a n n y ,  and I t  I s  e a s i 
l y  c o n c e i v a b l e  t h a t  t h e  m o t i v e  t o  p r e v e n t  g o v e r n m e n t  
f rom  b e i n g  a b l e  t o  do a n y t h i n g  a t  a l l  I n  t h e  f e a r  t h a t  
I t  would  a lw a y s  do t o o  much, had  more t o  do w i t h  t h e  
s p l i t t i n g  o f  t h e  l e g i s l a t i v e  power  t h a n  a n y  d e f e n s i b l e  
t h e o r y  o f  t h e  p r o p e r  f u n c t i o n  o f  l e g i s l a t i o n  a s  t h e  
p r o c e s s  o f  t h e  l i f e  o f  t h e  p u b l i c  w i l l . 76

B i c a m e r a l i s m  becomes o b j e c t i o n a b l e ,  h o w ev er ,  when I t  I s  p a r t  

o f  t h e  s y s t e m  o f  c h e c k s  and  b a l a n c e s .  And w h a t e v e r  t h e  l e g 

i s l a t i v e  b o d y ’ s s p e c i f i c  f o rm ,  he a r g u e s  t h a t  " I t s  s t r i c t l y  

e n d s - f o r m l n g  f u n c t i o n  makes I t  e s s e n t i a l l y  a  u n i t a r y  I n s t r u 

m en t .  . . . " 7 7  I t  h a s ,  t h a t  I s ,  a s i n g l e  f u n c t i o n ,  t h e  e n 

v i s i o n i n g  o f  e n d s ,  and  I t s  o r g a n i z a t i o n  m u s t  be one t h a t  f a 

c i l i t a t e s  t h e  p e r f o r m a n c e  o f  t h i s  f u n c t i o n .

As r e g a r d s  t h e  s i z e  o f  t h e  l e g i s l a t i v e  b o d y ,  t h e  on

l y  l i m i t a t i o n s  a r e ,  f i r s t ,  t h a t  I t  s h o u l d  n o t  be so  l a r g e  a s  

t o  I m p a i r  t h e  o p e r a t i o n  o f  d i s c u s s i o n  a s  m e thod .  S e c o n d l y ,  

i t s  " p u r p o s e  o f  s o c i a l  p o l i c y  r e q u i r e s  I t  t o  work  t h r o u g h  an  

a s s e m b l y  l a r g e  en ough  t o  r e p r e s e n t  I n  I t s  d i f f e r e n c e s  o f

7 6 Jordan, Theory of  L e g i s l a t i o n ,  op. c l t . , p. 357.

7 7 i b l d . , p. 3 0 3 .
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o f  v iew  a l l  a s p e c t s  o f  a  q u e s t i o n  o f  p o l i c y  u n d e r  c o n s i d e r a 

t i o n .  . . . " 7 8  P r o f e s s o r  J o r d a n  r e c o g n i z e s  t h a t  t o  m ee t  

t h e s e  r e q u i r e m e n t s  t h e  u t i l i z a t i o n  o f  c o m m i t t e e s  may be n e c 

e s s a r y , 79  b u t  he o b j e c t s  t o  t h e  o p e r a t i o n a l  p r o c e d u r e  o f  

c o n t e m p o r a r y  A m er ican  l e g i s l a t i v e  c o m m i t t e e s .

Tlie b r e a k i n g - u p  o f  t h e  l e g i s l a t i v e  body  i n t o  a n  i n d e f i 
n i t e  number  o f  ho c  o r  p e r m a n e n t  c o m m i t t e e s  r e s u l t s  
o f t e n  i n  f u r n i s h i n g  a n  i n s t r u m e n t  f o r  " k i l l i n g "  a  p r o 
p o s e d  m e a s u re  r a t h e r  t h a n  e x p e d i t i n g  i t s  p a s s a g e  an d  
p r o v i d e s  f o r  m i n o r i t y  c o n t r o l  o f  t h e  l e g i s l a t i v e  f u n c 
t i o n .  And t h i s  n e g a t i v e  p u r p o s e  t o  p r e v e n t  l e g i s l a 
t i v e  a c t i o n  comes o f t e n  t o  be t h e  m a j o r  f u n c t i o n  o f  t h e  
c o m m i t t e e ,  and  much o f  t h e  l e g i s l a t u r e ' s  e f f o r t s  a r e  o f 
t e n  s p e n t  i n  t h e  a t t e m p t  t o  g e t  b i l l s ,  o u t  o f  c o m m i t t e e .  
The l e g i s l a t u r e  i s  made i m p o t e n t  t h r o u g h  i n a b i l i t y  e f 
f e c t i v e l y  t o  i n s t r u m e n t  i t s  own a c t s  an d  i s  p a r a l y z e d  by
i t s  own m a c h i n e r y . 80

T h i s  d e v e l o p m e n t ,  h o w e v e r ,  d o e s  n o t  mean t h a t  t h e  c o m m it te e  

i s  i n h e r e n t l y  c o n t r a d i c t o r y  t o  t h e  demands o f  l i f e  u p o n  t h e  

p o l i t i c a l  m a c h i n e r y ,  b u t  r a t h e r  t h a t  i t  h a s  b e e n  t a k e n  o v e r  

by  p r i v a t e  i n t e r e s t s ;  u n d e r  a  r a t i o n a l  o r g a n i z a t i o n ,  " t h e  

a c t  o f  t h e  co m m i t t e e  i s  . . . l a w -m a k in g  i n  t h e  c o n c r e t e ;  

i t s  f u n c t i o n  i s  t h e  p l a c e m e n t  o f  a n  e l e m e n t  o f  v a l u e  w i t h i n  

t h e  w h o le  o f  t h e  g o o d . " 8 l

I n  summary, i t  m u s t  be r e - e m p h a s i z e d  t h a t  P r o f e s s o r  

J o r d a n ' s  o r g a n i z a t i o n a l  n o t e s  do n o t  c o n s t i t u t e  a  s i g n i f i -

7 8 j b i d . ,  p .  3 0 3 .

7 9 l b i d . ,  p p .  3 6 3 - 4 .

QQ i b i d . , p .  12 .

8 4 l b i d . , p .  3 6 4 .  I t a l i c s  added ,
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c a n t  p a r t  o f  h i s  t h e o r y ,  e x c e p t  a s  i l l u s t r a t i o n s  of  h i s  p h i l 

o s o p h i c  p o s i t i o n .  H is  m a j o r  c o n t r i b u t i o n  l i e s  i n  h i s  s u g g e s 

t i o n  t h a t  c l o s e r  a t t e n t i o n  be g i v e n  t o  t h e  f u n c t i o n  o f  l e g i s 

l a t i o n  i n  i t s  e n d - i m a g i n g  p h a s e ,  r a t h e r  t h a n  f o r c i n g  f u n c 

t i o n s  o n t o  p r e c o n c e i v e d  an d  p e r h a p s  outmoded s t r u c t u r e s .

Til ls  i s  p e r h a p s  t h e  m a jo r  c o n t r i b u t i o n  o f  t h e  e n t i r e  t h e o r y .

S t i l l ,  d e s p i t e  h i s  i n s i s t e n c e  upon  h i s  c o n c e r n  w i t h  

t h e  p r a c t i c a l  l i f e ,  P r o f e s s o r  J o r d a n  l e a v e s  t h e  p o l i t i c a l  

s c i e n t i s t  w i s h i n g  t h a t  he had b e e n  a  b i t  more p r a c t i c a l  i n  

t h e  u s u a l  a s  w e l l  a s  t h e  p h i l o s o p h i c  s e n s e .  The p o l i t i c a l  

s c i e n t i s t ,  i n  h i s  more p r o s a i c  and  p e r h a p s  more p r a g m a t i c  

c o n c e r n s ,  i s  h a r d l y  t o  be c o n s o l e d  by  th e  p h i l o s o p h i c  demon

s t r a t i o n  o f  t h e  f i n a l  e f f i c a c y  o f  w i l l - - t h a t  p u r p o s e s  w i l l  

r e c e i v e  e x p r e s s i o n ,  w h e t h e r  r a t i o n a l  o r  n o t .  Nor ,  we would  

s u g g e s t ,  s h o u l d  t h e  t r u l y  p r a c t i c a l  p h i l o s o p h e r ;  f o r  i f  t h e  

w i l l - t r e n d s  o f  n a t u r a l - c u l t u r a l  l i f e  h ave  t r i u m p h e d  i n  th e  

p a s t  o v e r  r e s t r i c t i v e  i n s t i t u t i o n a l  f o r m s ,  t h e r e  a r e  exam- 

p l e s - - p ace  T o y n b e e ^ ^ - - w h e re  t h e  n a t u r a l - c u l t u r a l  l i f e ,  o r  

c i v i l i z a t i o n ,  h a s  " s u f f e r e d "  and  " d i e d "  a s  w e l l  a s  t h e  i n 

s t i t u t i o n s .  P r o f e s s o r  J o r d a n  m i g h t  w e l l  have  made a  g r e a t e r  

i m p a c t  u p o n  t h e  t h o u g h t  and  p r a c t i c e  o f  h i s  d a y  i f  he had 

s u g g e s t e d  more s p e c i f i c a l l y  t h e  i m p l i c a t i o n s  o f  h i s  t h e o r y  

a t  a  g i v e n  s t a g e  o f  t h e  d e v e lo p m e n t  o f  n a t u r a l - c u l t u r a l  l i f e .

^ 2 A rn o ld  J .  Toynbee ,  A S tu d y  o f  H i s t o r y  (New York:  
O xford  U n i v e r s i t y  P r e s s ,  1 9 3 4 - 5 4 ) ,  I ,  p a s s i m .
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The I n s t r u m e n t a 11 on o f  A c t i o n  Toward Ends

When t h e  l e g i s l a t i v e  body  h a s  p e r c e i v e d ,  o r  a s  P r o 

f e s s o r  J o r d a n  s a y s ,  " s p i e d  o u t"  t h e  m a j o r  human p u r p o s e s  

e m e r g e n t  i n  t h e  l i f e  p r o c e s s  and  s y n t h e s i z e d  them i n t o  a 

s y s t e m  o f  e n d s - - k e e p i n g  i n  mind t h e  d e f i n i t i o n  o f  e n d ^ 3 - - i t s  

t a s k  i s  o n l y  p a r t i a l l y  c o m p l e t e d .

[ a] s a  c o r o l l a r y  f u n c t i o n ,  an d  by way o f  c o m p l e t i n g  th e  
p o l i c y  a c t ,  t h e  l e g i s l a t o r  a l s o  s p e c u l a t i v e l y  d e v i s e s  
i n s t r u m e n t s  t h r o u g h  w h ic h  i d e a s  o f  p o l i c y  a r e  r e a l i z e d .
I n  t h e  m a in  t h e s e  a r e  a d m i n i s t r a t i v e  b o d i e s  ( i n c l u d i n g  
th e  who le  e x e c u t i v e  s y s t e m )  an d  t h e  s y s t e m  o f  j u d i c i a l
m a c h i n e r y .

T h i s  c o n c e p t i o n  o f  t h e  p o l i c y - m a k i n g  a c t  i s  i d e n t i c a l  t o  

t h a t  o f  P r o f e s s o r s  L a s s w e l l  and  K a p la n ,  who view p o l i c y  a s  

" a  p r o j e c t e d  p rog ram  o f  g o a l  v a l u e s  and  p r a c t i c e s . . . . " ^ 5  

The l e g i s l a t i v e  a c t  i s  n o t  c o m p l e t e ,  i n  i t s  s p e c u l a t i v e  

p h a s e ,  u n t i l  t h e  i n s t r u m e n t s  t o  a c h i e v e  t h e  e n d s  h ave  been  

d e v i s e d .

One o f  t h e  most  i m p o r t a n t  p o i n t s  P r o f e s s o r  J o r d a n  

makes i n  s t r e s s i n g  t h e  i m p o r t a n c e  o f  t h e  s p e c u l a t i v e  f u n c 

t i o n  i s  t h a t  t h e  v e r y  e f f i c i e n c y  o f  t h e  a d m i n i s t r a t i v e  ma

c h i n e r y  d e p e n d s  upon  t h e  c l a r i t y  o f  i t s  o b j e c t i v e .  H is  ob

s e r v a t i o n  i n  t h i s  r e g a r d  h a s  b e e n  b o rn e  o u t  by  many l a t e r

^ 3 s u p r a , p .  3 5 .

8 4 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  133*

8 5 H a ro ld  D. L a s s w e l l  and  Abraham K a p l a n ,  Power and 
S o c i e t y : A Framework f o r  P o l i t i c a l  A n a l y s i s  (New H aven :  Yale  
U n i v e r s i t y  P r e s s ,  1 9 5 0 ) , p .  7 1 . I t a l i c s  a d d e d .  These  s c h o l 
a r s ,  a s  P r o f e s s o r  J o r d a n ,  d i s t i n g u i s h  t h e  two.
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s t u d e n t s  o f  t h e  a d m i n i s t r a t i v e  p r o c e s s .  Thus ,  a s  s t a t e d  i n

one i m p o r t a n t  t e x t  on a d m i n i s t r a t i o n ,

t h e  a d m i n i s t r a t o r  w i t h  a c l e a r  o b j e c t i v e  t o  g u i d e  him i s  
i n  a  f o r t u n a t e  p o s i t i o n .  When t h e  R e c r u i t m e n t  and  Man
power  O r g a n i z a t i o n  was c r e a t e d  d u r i n g  World  War I I ,  f o r  
e x a m p le ,  t h e  s i n g l e  o b j e c t i v e  was t o  p r e v e n t  s h i p  d e 
l a y s  . . . due t o  i n c o m p l e t e  c r e w s .  W ith  so  c l e a r  a n  
o b j e c t i v e ,  a d m i n i s t r a t i v e  p o l i c i e s  f e l l  n a t u r a l l y  i n t o  
p l a c e .  . . .0 0

T h i s  o f f e r s  s u p p o r t  f o r  P r o f e s s o r  J o r d a n ' s  c o n t e n t i o n  t h a t ,  

d e s p i t e  t h e  v iew  o f  ” i n t e r e s t - p o l i t i c s "  t o  t h e  c o n t r a r y ,  

" i d e a s ,  e v e n  t h e  r a r i f i e d  [ s i c ]  and  a b s t r a c t  i d e a s  o f  p o l i c y  

a s  t h e y  a r e  fo rm ed  i n t o  i d e a l s  o f  s o c i a l  p u r p o s e ,  do  h av e  and  

e x e r t  a n  i n f l u e n c e  u p o n  t h e  c o u r s e  o f  p u b l i c  a c t i o n .  . .

T h i s  i m p o r t a n c e  o f  i d e a s  i n  s h a p i n g  a d m i n i s t r a t i v e  

p r o g r a m s .  P r o f e s s o r  J o r d a n  would  a r g u e ,  p o i n t s  up  t h e  o b 

s t a c l e s  im posed  by i n t e r e s t  o p e r a t i n g  a s  t h e  d o m i n a n t  m o t i v e  

i n  t h e  l e g i s l a t i v e  p r o c e s s .  The same w ork  on a d m i n i s t r a t i o n  

c o n t a i n s  t h e  n o r m a t i v e  s t a t e m e n t  t h a t

i n  a  d em o c ra cy  t h e  p u b l i c  i n t e r e s t  m u s t  be f o r g e d  f ro m  a 
v a r i e t y  o f  g r o u p  i n t e r e s t s  e q u i t a b l y  r e p r e s e n t e d ,  and  
t h e  r e s u l t i n g  com prom ises  m us t  be a c c e p t e d  e v e n  i f n t h e y  
do c o m p l i c a t e  t h e  d e t e r m i n a t i o n  o f  . . . p r o g r a m s .

P r o f e s s o r  J o r d a n  would  a r g u e  t h a t  s u c h  com prom ises  i n d i c a t e

a l a c k  o f  b a s i c  s p e c u l a t i v e  t h o u g h t  t o  s e a r c h  o u t  t h e  e n d s ,

S ^ M a r s h a l l  E. Dimock, G ladys  0. Dimock, a n d  L o u i s  W. 
K e o n ig ,  P u b l i c  A d m i n i s t r a t i o n , r ev .  e d .  (New Y ork :  R i n e h a r t  & 
C O . ,  1 9 5 8 ) , p.

^ 7 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  3 6 6 .

^^Dimock, Dimock, and Koenig, o£. c i t . , p. 348.
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o r  w h a t  P r o f e s s o r  S h e r l f  h a s  t e rm e d  " s u p e r o r d i n a t e  g o a l s , "  

w h ic h  t h e  f a c t  o f  s o c i e t y  r e q u i r e s  and  i t s  i d e a  p r e s u p p o s e s .  

P r o f e s s o r  J o r d a n  c o n t e n d s  t h a t  t h e  m ethod o f  compromise  n o r 

m a l l y  s u g g e s t e d  by  A m er ican  p o l i t i c a l  s c i e n t i s t s  and  p u b l i c  

a d m i n i s t r a t o r s  a c t u a l l y  means n e g a t i o n  and  l o s s ,  an d  t h e r e 

f o r e  p r e v e n t s  e v e n  t h e  c l e a r  s t a t e m e n t ,  much l e s s  t h e  r e a l i 

z a t i o n ,  o f  e n d s .  The a d m i n i s t r a t i v e  p r o c e s s - - t h e  e x p e r i m e n 

t a l  v e r i f i c a t i o n  o f  e n d s - - i n v o l v e s  r i s k  i n  a n y  e v e n t ,  he a r 

g u e s ,  b u t  when t h e  e n d s  a r e  c lo u d e d  by i n t e r e s t s ,  b a l a n c e d  

o r  o t h e r w i s e ,  t h e i r  p r e c i s e  s t a t e m e n t  i s  p r e c l u d e d  and  t h e  

e l e m e n t  o f  r i s k  becomes a b s o l u t e .

The end  i s  t h e n  t h e  i d e a  a r o u n d  w h ich  i n t e l l i g e n c e ,  

r e a s o n i n g  f ro m  p r e s e n t  f a c t ,  s p e c u l a t i v e l y  d e t e r m i n e s  t h e  

a p p r o p r i a t e  i n s t r u m e n t s  t h r o u g h  w h ic h  i t  may be r e a l i z e d  a s  

a n  e l e m e n t  o f  v a l u e  w i t h i n  t h e  good o f  t h e  w h o le .  I n  t h e  

s t a t e ,  a s  i n  t h e  c a s e  o f  t h e  i n d i v i d u a l  i n  h i s  e n v i r o n m e n t ,  

t h e  " o r g a n i z a t i o n  o f  t h i n g s  i s  a n  i n d i r e c t  and  i n c i d e n t a l  

b y - p r o d u c t  o f  t h e  i d e a l i z a t i o n  o f  e n d s . . . . " ^ 9  i t  i s  a n  

e s s e n t i a l  b y - p r o d u c t ,  h o w ev e r ,  b e c a u s e  t h e  mere d e f i n i t i o n  

o f  e n d s  i n  i d e a  " c o n s t i t u t e  t h e  mere a b s t r a c t  c o n d i t i o n  o f  a 

p r a c t i c a l  l i f e .  . . . " 9 0  They can  be r e a l i z e d  o n l y  i n  t h e  

a c t i v e  l i f e ,  w h ich  i s  t h e  a d m i n i s t r a t i v e  p r o c e s s ;  t h e  i n s t r u 

m e n t s  o f  t h i s  p r o c e s s  a r e  d e s i g n e d  i n  s p e c u l a t i o n .

'^9jordan, Theory o f  L e g i s l a t i o n , op . c i t . , p. 377»

90 l b i d . , p. 378.
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Once t h e  a d m i n i s t r a t i v e  i n s t r u m e n t s  have  b e e n  d e 

s i g n e d ,  t h e  o n l y  r e a s o n  f o r  t h e  c o n t i n u i n g  c o n c e r n  o f  t h e  

l e g i s l a t u r e  w i t h  t h e s e  i n s t r u m e n t s  s h o u l d  be t h e i r  i m p ro v e 

m ent  t h r o u g h  s p e c u l a t i o n .  The r e l a t i o n  b e tw ee n  t h e  s p e c u l a 

t i v e  body  and  t h e  a d m i n i s t r a t i v e  o r g a n i z a t i o n s  s h o u ld  be d e 

s i g n e d  w i t h  t h i s  i n  m ind .  P r o f e s s o r  J o r d a n  was w e l l  aw are  o f  

t h e  u n f o r t u n a t e  c o n s e q u e n c e s  o f  l e g i s l a t i v e  i n t e r f e r e n c e  

w i t h  t h e  a d m i n i s t r a t i v e  p r o c e s s .

The s p e c u l a t i v e  b r a n c h  s h o u l d  t h e r e f o r e  o r g a n i z e  t h e  
a d m i n i s t r a t i v e  s y s t e m  w i t h  a  v iew t o  t h e  l a t t e r * s  d e v e l 
o p i n g  a n  e l e m e n t a r y  and  u n i q u e  au tonom y o u t  o f  i t s  own 
r a t i o n a l i t y ,  a n d  s h o u l d  f i n d  s u c h  a n  o v e r t  o r g a n i z a t i o n  
a s  wou ld  a u t o m a t i c a l l y . b e a r  and  t e n d  i n  t h e  d i r e c t i o n s  
d e s i r e d . 9^

The s p e c u l a t i v e  f u n c t i o n  w i l l  have  c o m p le te d  i t s  p o r t i o n  of  

t h e  l e g i s l a t i v e  t a s k  when t h e  i n s t r u m e n t s  have  b e e n  d e s i g n e d ;  

f u r t h e r  i n t e r f e r e n c e  i n  t h e  a d m i n i s t r a t i v e  p r o c e s s  can  o n l y  

c r e a t e  c o n f u s i o n .

T h i s  p o i n t ,  o f  c o u r s e ,  w i l l  o c c a s i o n  no s u r p r i s e  on

t h e  p a r t  o f  s t u d e n t s  o f  A m erican  g o v e rn m e n t  a t  a l l  l e v e l s - -

s t a t e ,  l o c a l  and  n a t i o n a l - - w h e r e  c r i e s  f o r  r e f o r m  o f t e n  have

t u r n e d  upon  t h i s  p r o b le m .  Thus P r o f e s s o r  W hite  w r i t e s :

The d e t a i l s  o f  . . . g o v e rn m e n t  have  e s c a p e d  t h e  compe
t e n c e  o f  l e g i s l a t i v e  c o m m i t t e e s  and  c h a i r m e n ;  t h e  p o s s i 
b i l i t y  o f  d e c i d i n g  p o l i c y  by s e t t l i n g  d e t a i l s ,  once p e r 
h a p s  f e a s i b l e ,  h a s  d i s a p p e a r e d ;  and  i n  t h e  f u t u r e ,  l e g 
i s l a t u r e s  p e r f o r c e  m u s t  d e a l  w i t h  a d m i n i s t r a t i o n  on th e  
b a s i s  o f  p r i n c i p l e  a n d  g e n e r a l i t y  i f  t h e y  a r e  t o  d e a l  
w i t h  i t  e f f e c t i v e l y  and  i n  t h e  p u b l i c  i n t e r e s t . 92

91 l b i d . , p .  3 8 5 .

92w hite ,  o£. c i t . , pp. 5 - 6 .
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T h is  l a s t  p o i n t .  P r o f e s s o r  J o r d a n  would  i n s i s t ,  i s  j u s t  t h e  

r u b ;  c o n c e r n  w i t h  d e t a i l s  i s  n o t  i n  t h e  p u b l i c  i n t e r e s t ,  b u t  

t o  p rom ote  p r i v a t e  i n t e r e s t s .  One r e a s o n  f o r  t h e  a d v o c a c y  

o f  c o u n c i l - m a n a g e r  g o v e rn m e n t  f o r  c i t i e s ,  a l t h o u g h  nowhere  

s t a t e d  so  b a l d l y ,  seems t o  be t h a t  i t  f r e e s  a d m i n i s t r a t i o n  

f rom  th e  i n f l u e n c e  o f  t h e  s p e c i a l  i n t e r e s t s  r e p r e s e n t e d  on 

th e  a v e r a g e  c i t y  c o u n c i l .  One a u t h o r i t y  h a s  s t a t e d  t h a t  " i f  

t h e  c o u n c i l  i s  u n w i l l i n g  t o  s t a y  o u t  o f  t h e  f i e l d  o f  a d m i n 

i s t r a t i o n  t h e  p l a n  w i l l  n o t  be s u c c e s s f u l . " 9 3

F i n a l l y ,  P r o f e s s o r  J o r d a n  r e l a t e s  t h e  i n s t r u m e n t -  

f a s h i o n i n g  a s p e c t  o f  t h e  s p e c u l a t i v e  p h a s e  o f  t h e  l e g i s l a 

t i v e  p r o c e s s  t o  t h e  phenomena known a s  t h e  " d e l e g a t i o n  o f  

pow er ."  The p u r p o s e  o f  t h e  b o a r d s  c r e a t e d  t o  e x e r c i s e  d e l e 

g a t e d  power i s  n o t  an d  s h o u l d  n o t  be c o n s i d e r e d  a s  a d m i n i s 

t r a t i o n ,  he c o n t e n d s .

. The a b s t r a c t  c r e a t i o n  o f  a  co m m iss io n  o r  a n  a d m i n i s t r a 
t i v e  b o a r d  . . . i s  i n  f a c t  m e r e l y  t h e  d e l e g a t i o n  t o  a 
m an ag e ab le  g ro u p  o f  power d e s i g n e d  n o t  t o  e f f e c t  t h e  s o 
c i a l  p u r p o s e  i n  q u e s t i o n ,  b u t  t o  f i n d  means t h r o u g h  
w h ich  t h e  p u r p o s e  may be made e f f e c t i v e  t h r o u g h  t h e  a c 
t i v i t i e s ,  i t  may b e ,  o f  e x i s t i n g  i n s t i t u t i o n s .  The p r i 
mary p u r p o s e  o f  t h e  com m iss ion  o r  b o a r d  i s  s t i l l  s p e c u 
l a t i v e .  . . .9 4

Tlie com m iss ion  i s  s im p l y  a t e c h n i q u e  f o r  e x e r c i s i n g  t h i s  

l a s t  p h a s e  o f  s p e c u l a t i o n ;  i t  i s  e q u i v a l e n t  t o  t h e  co m m it te e  

which  o p e r a t e s ,  i n  t h e  e n d - f o r m i n g  p h a s e ,  a s  a  f a c t - f i n d i n g  

a g e n c y  p r i o r  t o  t h e  d e t e r m i n a t i o n  o f  t h e  end .

9 3 K n e i e r ,  o£.  c i t . , p .  271 .

94jordan, Theory o f  L e g i s l a t i o n , op. c i t . , p. 3 0 5 .
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P r o f e s s o r  J o r d a n ,  t h e n ,  would  a r g u e  t h a t  t h e  d i s p u t e  

o v e r  t h e s e  c o m m i s s i o n s —w h e t h e r  t h e y  a r e  p a r t  o f  a d m i n i s t r a 

t i o n  o r  o f  l e g i s l a t i o n - - i s  p r i m a r i l y  a  c o n f u s i o n  o v e r  t h e  

f u n c t i o n  o f  l e g i s l a t i o n  i n  i t s  s p e c u l a t i v e  p h a s e .  I t  i s  

t i e d  up w i t h  t h e  q u e s t i o n  o f  t h e  e x t e n t  t o  w h ic h  l e g i s l a 

t u r e s  h av e  a b a n d o n e d ,  i n  t h e i r  s u b o r d i n a t i o n  t o  p r i v a t e  i n 

t e r e s t s ,  t h e i r  r e s p o n s i b i l i t y  f o r  p u b l i c  p o l i c y .  He f e e l s ,  

t h a t  i s ,  t h a t  i n  s u c h  a  d e l e g a t i o n  t h e  end m u s t  be d e f i n e d  

by  t h e  body  w i t h  co m p e ten ce  t o  o r g a n i z e  a l l  e n d s  i n t o  a s y n 

t h e s i s  o f  e n d s ;  t h e  q u e s t i o n  i s  w h e t h e r  t h i s  f u n c t i o n  i s  b e 

i n g  p e r f o r m e d  by t h e  l e g i s l a t u r e  o r  h a s  s h i f t e d  t o  some 

o t h e r  l o c u s  i n  t h e  f ra m ew o rk  o f  g o v e r n m e n t .

I n  a n y  c a s e ,  he would  oppose  t h e  " i n d e p e n d e n c e "  o f  

t h e  co m m iss io n ;  i t  s h o u l d  be a n  i n s t r u m e n t  o f  t h e  p a r e n t  

b o d y - - t h e  body w i t h  r e s p o n s i b i l i t y  f o r  s y n t h e s i z i n g  e n d s .

He would  oppose  a l s o  t h e  " r e g u l a t o r y "  a c t i v i t i e s  o f  m os t  

s u c h  a g e n c i e s ,  s e e i n g  t h e s e  a s  t h e  " a r t i f i c i a l  c h a r a c t e r s  o f  

governm en t"  t h a t  a r e  r e q u i r e d  when p u b l i c  f u n c t i o n s - - i . e . , 

t r a n s p o r t a t i o n ,  t h e  p r o v i s i o n  o f  f u e l ,  e t c . - - a r e  i n  t h e  h an d s  

o f  p r i v a t e  i n t e r e s t s .  Such  a t t e m p t s ,  he f e e l s ,  a r e  f u t i l e ; 

t h e  r e g u l a t e d  i n t e r e s t  r e s p o n d s  by t a k i n g  o v e r  t h e  a g e n c y ,  

l e a d i n g  t o  w h a t  one s t u d e n t  o f  t h e  co m m iss io n s  h a s  d e f i n e d  

a s  " c l i e n t a l i s m , "  w h e r e i n ,  f o r  e x a m p le ,  t h e  C i v i l  A e r o n a u 

t i c s  B o a rd ,  " h a v i n g  i d e n t i f i e d  t h e  f i n a n c i a l  w e l f a r e  o f  t h e  

e x i s t i n g  m a i l  c a r r i e r s  w i t h  t h e  p u b l i c  i n t e r e s t ,  h a s  gone t o
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c o n s i d e r a b l e  l e n g t h s  i n  a d a p t i n g  i t s  s u b s i d y  p o l i c i e s  t o  t h e  

n e e d s  o f  t h o s e  l i n e s . " 95 S i m i l a r  e x a m p le s  c o u l d  be fo u n d  i n  

s t a t e  p u b l i c  u t i l i t y  c o m m i s s i o n s , w h ich  c u s t o m a r i l y  " t a k e  

c a r e  of"  t h e  u t i l i t y  c o m p a n ie s .

P r o f e s s o r  J o r d a n ’ s  a s s e s s m e n t  h e r e  w ould  be t h a t  

t h i s  f a i l u r e  o f  t h e  l e g i s l a t i v e  p r o c e s s  r e s u l t s ,  f i r s t ,  f ro m  

t h e  a m b ig u o u s  s t a t e m e n t  o f  t h e  end by  th e  l e g i s l a t i v e  body ,  

t h e  v i s i o n  an d  p r o c e d u r e s  o f  w h ich  i s  d o m i n a t e d  b y  i n t e r e s t .  

As s t a t e d ,  t h e  p s e u d o - e n d  i s  a  r e s t r i c t i v e  a p p l i c a t i o n  o f  

f o r c e  t o  t h w a r t  t h e  n o rm a l  g r o w t h - t e n d e n c i e s  o f  l i f e .  S e c 

o n d l y ,  he w ould  a r g u e  t h a t  t h i s  i n t e r e s t  m o t i v e  i s  d e r i v e d  

f ro m  t h e  p r o p e r t y  s y s t e m ,  w h ic h  i s  t h e  u l t i m a t e  i s s u e  o f  t h e  

n o t i o n s  o f  m odern  s u b j e c t i v i s m .  L a s t l y ,  he w ould  s e e  t h e  

c o m m iss io n  a s  a  f a i l u r e  p r o p e r l y  t o  d e f i n e  t h e  l e g i s l a t i v e  

f u n c t i o n  o f  t h i s  a g e n c y .

I n  a l l  o f  t h e s e  p r o b l e m s ,  t h e  c r i t i c a l  p o i n t  i s  t o  

r e c o g n i z e  t h e  f u n c t i o n  o f  l e g i s l a t i o n  i n  i t s  s p e c u l a t i v e  

p h a s e .  Changes  i n  o r g a n i z a t i o n ,  e t c . , may im p ro v e  t h e  o p e r 

a t i o n  o f  t h e  s y s t e m ,  b u t  u n t i l  t h e  e n d s - i m a g i n g  f u n c t i o n  i s  

r e c o g n i z e d  an d  i m p l e m e n t e d ,  t h e  e l e m e n t  o f  r i s k  s t i l l  w i l l  

be much g r e a t e r  t h a n  c a n  be t o l e r a t e d  by n a t u r a l - c u l t u r a l  

l i f e .  When t h i s  f u n c t i o n  i s  r e c o g n i z e d  and  p e r f o r m e d ,  on

9 5 sam u e l  P. H u n t i n g t o n ,  C l i e n t a l i s m  i n  A d m i n i s t r a 
t i v e  P o l i t i c s  (C a m b r id g e :  H a r v a r d  U n i v e r s i t y ,  u n p u b l i s h e d  
Ph.D. t h e s i s ,  1 9 5 1 ) ,  p .  5 8 .
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t h e  o t h e r  h a n d .  P r o f e s s o r  J o r d a n  seems t o  b e l i e v e  t h a t  f o r 

mal  c o n s i d e r a t i o n s  w i l l  c e a s e  t o  be c r i t i c a l .

[T]he  rem edy  f o r  t h e  d e f e c t s  o f  m echanism  i n  p r a c t i c a l  
r e l a t i o n s  l i e s  I n  c l e a r e r  p e r c e p t i o n  o f  t h e  en d s  I n 
v o l v e d ,  an d  t h i s  I s  a  m a t t e r  o f  c l e a r  t h i n k i n g  on t h e  
p a r t  o f  t h o s e  u p o n  whom r e s t s  t h e  r e s p o n s i b i l i t y  f o r  
t h e  d e t e r m i n a t i o n  o f  e n d s - - t h e  l e g i s l a t o r  I n  h i s  c a 
p a c i t y  a s  s p e c u l a t o r . 90

What m u s t  be r e a l i z e d ,  t h e n .  I s  t h a t  p o l i t i c s  I s  t h e  

o r d e r i n g  o f  l i f e ;  t h e  o r d e r  w h ic h  r e s u l t s ,  f a r  f ro m  b e i n g  a  

s t a t i c  c o n d i t i o n .  I s  a  f u n c t i o n  o f ,  and  can  be no b e t t e r

t h a n ,  t h e  en d s  to w a rd  w h ic h  l i f e  I s  o r d e r e d .  The m ost  c r u 

c i a l  p r o b le m  o f  t h e  e n t i r e  l e g i s l a t i v e  p r o c e s s ,  t h e n .  I s  

t h a t  o f  " s e e i n g  l i f e  w h o l e " - - t h a t  I s ,  s e e i n g  I t  I n  a l l  o f  

I t s  p r e s e n t  o r d e r  o f  f a c t ,  b u t  a s  I n c l u d i n g  t h e  p u r p o s e s  

e m e r g e n t  w i t h i n  t h a t  o r d e r  o f  f a c t .  The s p e c u l a t i v e  o b j e c 

t i f i c a t i o n  o f  t h e s e  p u r p o s e s  a s  e n d s ,  f o l l o w e d  b y  t h e  e l a b 

o r a t i o n  o f  t h e  a p p r o p r i a t e  I n s t r u m e n t s  f o r  t h e i r  r e a l i z a 

t i o n ,  I s  t h e  I n i t i a l  s t a g e  o f  t h e  l e g i s l a t i v e  p r o c e s s .

96 Jordan, Theory o f  L e g i s l a t i o n , op . c l t . ,  pp. 3 8 9 - 9 0 .



CHAPTER IX 

LEGISLATION AS SOCIAL EXPERIMENTATION

P u b l i c  a d m i n i s t r a t i o n  was one o f  t h e  e a r l i e s t  a r e a s  

i n  t h e  s t u d y  o f  p o l i t i c s  t o  show p ro m is e  of  becom ing  a  " s c i 

ence"  i n  t h e  s e n s e  o f  h a v i n g  a  body o f  f i x e d  " p r i n c i p l e s "  t o  

use  a s  t o o l s  of  a n a l y s i s .  I n  i t s  i n i t i a l  p h a s e ,  t h e  move

ment i n  t h i s  d i r e c t i o n  r e a c h e d  a z e n i t h  i n  t h e  m i d - 1 9 3 0 ' s ,  

c h a r a c t e r i z e d  by t h e  work p u b l i s h e d  u n d e r  t h e  e d i t o r s h i p  o f  

P r o f e s s o r s  G u l i c k  and  U r w ic k .^  W hile  a d m i t t i n g  t h a t  " a t  t h e  

p r e s e n t  t im e  a d m i n i s t r a t i o n  i s  more a n  a r t  t h a n  a  s c i e n c e , "2  

P r o f e s s o r  G u l i c k  e v i d e n c e d  c o n s i d e r a b l e  o p t im ism  a s  t o  t h e  

p o s s i b i l i t y  of  a d v a n c i n g  " s c i e n t i f i c  know ledge  an d  c o n t r o l  

i n  t h e  w o r ld  of  human a f f a i r s . "3

The f o u n d a t i o n s  f o r  t h i s  a t t i t u d e ,  a l t h o u g h  n o t  t h e  

a t t i t u d e  i t s e l f ,  were  q u e s t i o n e d  i n  1945 by P r o f e s s o r  Simon, 

who c la im e d  t h a t

^ L u t h e r  H. G u l i c k  and  L. U rw lck ,  e d s . .  P a p e r s  on th e  
S c i e n c e  o f  A d m i n i s t r a t i o n  (New York:  I n s t i t u t e  o f  P ub lT c  
m i n i s t r a t i o n ,  1937 ) •

2 l b l d . ,  p .  1 9 1 .

3 I b i d . , p .  1 9 5 .

267



2 68

i t  i s  a  f a t a l  d e f e c t  o f  t h e  c u r r e n t  p r i n c i p l e s  o f  a d m in 
i s t r a t i o n  t h a t ,  l i k e  p r o v e r b s ,  t h e y  o c c u r  i n  p a i r s .  F o r  
a l m o s t  e v e r y  p r i n c i p l e  one c a n  f i n d  a n  e q u a l l y  p l a u s i b l e  
and  a c c e p t a b l e  c o n t r a d i c t o r y  p r i n c i p l e .  A l th o u g h  th e  
two p r i n c i p l e s  o f  t h e  p a i r  w i l l  l e a d  t o  e x a c t l y  o p p o s i t e  
o r g a n i z a t i o n a l  r e c o m m e n d a t i o n s ,  t h e r e  i s  n o t h i n g  i n  phe 
t h e o r y  t o  i n d i c a t e  w h ic h  i s  t h e  p r o p e r  one t o  a p p l y . ^

Almost  a s  i f  P r o f e s s o r  S im o n ' s  " p a i r s  o f  p r o v e r b s "  w ere  c o n 

s c i o u s l y  i n  m in d ,  a r e c e n t  work l i s t e d  40 b a s i c  i s s u e s  i n  

p u b l i c  a d m i n i s t r a t i o n - - c o v e r i n g  v i r t u a l l y  e v e r y  a s p e c t  of  

t h e  f i e l d - - a n d  p r e s e n t e d  p a p e r s  by  p r o m i n e n t  s c h o l a r s  d e f e n 

d i n g  o p p o s i t e  v iew s  on e a c h  question.5

Not l e a s t  i n  i m p o r t a n c e  i n  t h e  d e v e lo p m e n t  o f  t h e  

f i e l d  h a s  b e e n  t h e  i n t r u s i o n  o f  t h e  s o c i o l o g i s t s ,  who hav e  

demanded t h a t  t h e  s t u d y  o f  a d m i n i s t r a t i o n  be p l a c e d  i n  i t s  

t o t a l  s o c i a l  c o n t e x t . °  T h i s  h a s  b e e n  a c c o m p a n ie d  by a  d e 

t e r i o r a t i o n  i n  t h e  d i s t i n c t i o n ,  l o n g  a s s i d u o u s l y  m a i n t a i n e d ,  

b e tw e e n  " p u b l i c "  and  " p r i v a t e "  a d m i n i s t r a t i o n ,  a s  e v i d e n c e d  

i n  P r o f e s s o r  D im o c k 's  a s s e r t i o n  t h a t  " a d m i n i s t r a t i o n  i s  now 

so  v a s t  a n  a r e a  t h a t  a  p h i l o s o p h y  o f  a d m i n i s t r a t i o n  comes 

c l o s e  t o  b e i n g  a  p h i l o s o p h y  o f  l i f e . " ^

^ H e r b e r t  A. Simon,  A d m i n i s t r a t i v e  B e h a v i o r  (New York; 
The M a c m il l an  C o . ,  1 9 4 9 ) ,  p .  20 .

^Donald  C. Rowat,  e d . ,  B a s i c  I s s u e s  i n  P u b l i c  Admin
i s t r a t i o n  (New York:  The M a c m i l l a n  C o . , 1 90177

^ R o b e r t  K. M e r to n ,  e_l Ê J L » e d s . .  R e a d e r  i n  B u r e a u c r a 
cy  (G le n c o e :  The F r e e  P r e s s ,  1 9 5 2 ) .  The e d i t o r s  s t a t e  t h a t  

t h e  s t u d y  o f  b u r e a u c r a c y ,  l i k e  t h e  s t u d y  o f  o t h e r  m a j o r  
fo rm s  o f  s o c i a l  o r g a n i z a t i o n ,  i s  n o t  t h e  e x c l u s i v e  p r o v i n c e  
o f  t h e  h i s t o r i a n ,  e c o n o m i s t ,  o r  p o l i t i c a l  s c i e n t i s t ;  t h e  s o 
c i o l o g i s t  o r  s o c i a l  p s y c h o l o g i s t .  . . ." I b i d . , p .  11.

7 M a r s h a l l  E. Dimock, A P h i l o s o p h y  o f  A d m i n i s t r a t i o n
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These  p o i n t s  a r e  m e n t i o n e d ,  n o t  t o  s u g g e s t  t h a t  

t h e r e  i s  no r e l i a b l e  i n f o r m a t i o n  a b o u t  t h i s  a r e a  o f  t h e  s o 

c i a l  s c i e n c e s ,  b u t  r a t h e r  t o  p o i n t  up  t h e  f a c t  t h a t  w h a t  h a s  

b e e n  c o n s i d e r e d  v i r t u a l l y  a  " c u t - a n d - d r i e d "  s u b j e c t  i s  a c t u 

a l l y  a  f i e l d  o f  f e r m e n t  and  c o n t r o v e r s y - - a  h e a l t h y  c o n d i t i o n  

f o r  a n y  s c i e n c e .  P r o f e s s o r  J o r d a n ’ s t h e o r y  o f  l e g i s l a t i o n - -  

w h ic h  i s ,  a s  P r o f e s s o r  Dimock s u g g e s t s  i t  s h o u l d  b e ,  a  " p h i 

l o s o p h y  o f  l i f e " - - m a y  o f f e r  e x p l a n a t i o n s ,  i f  n o t  s o l u t i o n s ,  

f o r  some o f  t h e  p r o b le m s  t h a t  d i v i d e  t h e  f i e l d .

P o l i t i c s  and  A d m i n i s t r a t i o n

One o f  t h e  e a r l i e s t  o f  t h e s e  p r o b l e m s ,  d a t i n g  a t  

l e a s t  f ro m  t h e  work o f  P r o f e s s o r  Goodnow ( w i t h  w h ic h  P r o f e s 

s o r  J o r d a n  seems t o  h a v e  b e e n  f a m i l i a r ) ,  i s  t h e  d i s t i n c t i o n  

b e tw e e n  p o l i t i c s  and a d m i n i s t r a t i o n .  I n  P r o f e s s o r  Goodnow's  

v ie w ,  " t h e  a c t i o n  o f  t h e  s t a t e  a s  a  p o l i t i c a l  e n t i t y  c o n 

s i s t s  e i t h e r  i n  o p e r a t i o n s  n e c e s s a r y  t o  t h e  e x p r e s s i o n  o f

i t s  w i l l ,  o r  i n  o p e r a t i o n s  n e c e s s a r y  t o  t h e  e x e c u t i o n  o f  t h a t

w i l l . " ^  He l a t e r  s a y s  more s p e c i f i c a l l y  t h a t  t h e

two f u n c t i o n s  o f  g o v e r n m e n t  may f o r  p u r p o s e s  o f  c o n v e n 
i e n c e  be d e s i g n a t e d  r e s p e c t i v e l y  a s  P o l i t i c s  an d  Admin
i s t r a t i o n .  P o l i t i c s  h a s  t o  do  w i t h  p o l i c i e s  o r  e x p r e s 
s i o n s  o f  t h e  s t a t e  w i l l .  A d m i n i s t r a t i o n  h a s  t o  do  w i t h  
t h e  e x e c u t i o n  o f  t h e s e  p o l i c i e s . ^

(New Y ork :  H a r p e r  & B r o t h e r s ,  1 9 5 8 ) ,  p .  2 .

o p r a n k  J .  Goodnow, P o l i t i c s  an d  A d m i n i s t r a t i o n  (New
Y ork :  The M a c m i l l a n  C o . ,  I 9 OO), p .  9 .

9 l b i d . ,  p .  1 6 .
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C o n te m p o ra ry  s t u d e n t s  o f  a d m i n i s t r a t i o n  r e c o g n i z e  t h e  l i m 

i t e d  a p p l i c a b i l i t y  o f  t h i s  d i s t i n c t i o n ,  a t  l e a s t  i n  so  f a r  

a s  t h e y  r e c o g n i z e  t h a t  a d m i n i s t r a t o r s  do make p o l i c y .  The 

d i s t i n c t i o n  i s ,  n e v e r t h e l e s s ,  m a i n t a i n e d ,  e v e n  by  P r o f e s s o r  

Simon,  whose " d e c i s i o n - m a k i n g "  a p p r o a c h  s e e m i n g l y  would  

p l a c e  a d m i n i s t r a t i o n  w h o l l y  w i t h i n  t h e  f i e l d  o f  p o l i c y ;  t h a t  

i s ,  t h e  c o n c e p t  o f  " d e c i s i o n - m a k i n g "  i m p l i e s  a  c h o i c e  b e 

tw een  a l t e r n a t i v e s ,  and  a  c h o i c e  b e tw e e n  a l t e r n a t i v e s  i s  t h e  

e s s e n c e  o f  p o l i c y - m a k i n g . ^ ®

Among t h e  b a s i c  i s s u e s  d i s c u s s e d  i n  t h e  w ork  c i t e d  

e a r l i e r , f u l l y  h a l f  stemmed f ro m  t h e  d i s t i n c t i o n  b e tw e e n  

p o l i t i c s  an d  a d m i n i s t r a t i o n .  Many o f  t h e s e ,  o f  c o u r s e ,  d e 

p en d ed  upo n  o r g a n i z a t i o n a l  f o rm s  w i t h i n  w h ich  g o v e rn m e n t  op-  

e r a t e s - - e . g . , t h e  " s e p a r a t i o n  o f  p o w e r s . "  P r o f e s s o r  J o r d a n  

was l i t t l e  c o n c e r n e d  w i t h  fo rm s  of  g o v e r n m e n t ,  a n d  i t  was 

f o r  t h i s  r e a s o n  t h a t  i t  was s u g g e s t e d  t h a t  h i s  p h i l o s o p h y  

may h o l d  t h e  k e y  t o  t h e  e x p l a n a t i o n  o f  t h e  p r o b l e m s ;  i n  so 

f a r  a s  t h e y  d e p e n d  upo n  f o r m a l  c o n s i d e r a t i o n s ,  he makes no 

c o n c r e t e  r e c o m m e n d a t io n s  a s  t o  p o s s i b l e  s o l u t i o n s .

I n  t h e  f i r s t  i n s t a n c e .  P r o f e s s o r  J o r d a n  p o i n t s  up

l®Simon, 0£ .  c i t . , pp .  5 6 - 9 .  P r o f e s s o r  Simon r e c o g 
n i z e s  t h e  l i m i t e d  a p p l i c a b i l i t y  o f  t h e  c a t e g o r i e s ;  t h a t  he 
r e t a i n s  them seems t o  s tem  f ro m  h i s  d e s i r e  t o  s e p a r a t e  " f a c t s "  
f ro m  " v a l u e s . "  Once a g a i n ,  h o w e v e r ,  i t  w ou ld  seem t h a t  a 
c h o i c e  b e tw e e n  a l t e r n a t i v e s  i s  n e c e s s a r i l y  v a l u a t i o n a l .

l l S u p r a , p .  2 6 3 .
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t h e  b a s i c  u n i t y  o f  a l l  t h e  law -m ak in g  f u n c t i o n s  by  t r e a t i n g  

them a s  a s p e c t s  o f  l e g i s l a t i o n :  v i z . ,  l e g i s l a t i o n  a s  s p e c u 

l a t i o n ,  l e g i s l a t i o n  a s  a d m i n i s t r a t i o n ,  and  l e g i s l a t i o n  a s  

ad  j u d i c a t i o n . 12 S e c o n d l y ,  he e m p h a s iz e s  t h a t  t h i s

i d e a  o f  l e g i s l a t i o n  c a r r i e s  no p e c u l i a r  r e f e r e n c e  t o  e s 
t a b l i s h e d  g o v e r n m e n t ,  b u t  becomes  r a t h e r  a n  e l e m e n t a r y  
c a t e g o r y  o f  o r d e r  f rom  t h e  p o i n t  o f  v iew o f  w h ic h  . . . 
a  t o t a l  and  c o m p re h e n s iv e  s u r v e y  o f  a l l  t h e  f a c t s  o f  l i f e  
r e g a r d e d  a s  a c t i v e  may be a t t a i n e d . 13

These  l e g i s l a t i v e  c a t e g o r i e s ,  t h a t  i s ,  a p p l y  t o  a l l  t h e  fo rm s  

o f  i n d i v i d u a l i t y - - n a t u r a l  p e r s o n ,  c o r p o r a t e  i n s t i t u t i o n ,  and  

s t a t e .  As t h e  a d m i n i s t r a t i v e  a g e n c y  i s  a fo rm  o f  i n d i v i d u a l 

i t y ,  (and he i n c l u d e s  a l l  o f  t h e  o r g a n i z a t i o n s  known a s  " p r i 

v a t e  b u s i n e s s e s "  a s  a d m i n i s t r a t i v e  a g e n c i e s ) ,  i t  c o n t a i n s  

w i t h i n  i t s e l f  a  p o l i c y - m a k i n g ,  o r  e n d s - f o r m i n g ,  e l e m e n t :  t h e  

i n t e l l i g e n t  i n d i v i d u a l s  t h e r e i n .

Tlie p ro b le m  of  p o l i c y - m a k i n g  by a d m i n i s t r a t i v e  a g e n 

c i e s ,  t h e n ,  he would  e x p l a i n  t h r o u g h  h i s  c o n c e p t  o f  p u r p o s e  

a s  p u b l i c  o r  o b j e c t i v e ,  and  l e g i s l a t i o n  a s  t h e  means t o  i t s

12A g r o u p  o f  l e g a l  s c h o l a r s  h ave  e n d o r s e d  t h i s  a p 
p r o a c h  i n  a  r e c e n t l y  p u b l i s h e d  w ork ,  w h ich  a im s  " n o t  t o  t e a c h  
l e g a l  d o c t r i n e s  i n  a n y  p a r t i c u l a r  a r e a  o f  s u b s t a n t i v e  l a w ,  
b u t  r a t h e r  t o  p r e s e n t  t h e  m e thods  and  p r o c e s s e s  o f  l e g a l  d e 
c i s i o n - m a k i n g  common t o  a l l  a r e a s .  These  m ethods  and  p r o c e s 
s e s  a r e  . . . exam ined  i n  a c t i o n ,  w i t h  s p e c i a l  r e f e r e n c e  t o  
how o u r  l aw -m ak in g  i n s t i t u t i o n s - - t h e  j u d i c i a l ,  l e g i s l a t i v e ,  
e x e c u t i v e ,  an d  a d m i n i s t r a t i v e  a g e n c i e s - - h a v e  d e a l t  w i t h  a 
p ro b le m  o f  wide p u b l i c  c o n c e r n .  . . . "  C a r l  A. A u e rb a c h ,  e t  
a l . ,  The L e g a l  P r o c e s s  : An I n t r o d u c t i o n  t o  D e c i s i o n -Mak i n g  
by J u d i c i a l ,  L e g i s l a t i v e , E x e c u t i v e , and  A d m i n i s t r a t i v e  Agen
c i e s  ( a a n  F r a n c i s c o :  C h a n d le r  P u b l i s h i n g  C o . ,  1 9 6 1 ) ,  p .  v.

I S E l i j a h  Jordan, Theory of  L e g i s l a t i o n , 2d ed. (Chi
cago: U n iv e r s i t y  of Chicago P re ss ,  1952) ,  p. IO7 .
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r e a l i z a t i o n .  A p u r p o s e ,  o b j e c t i f i e d  a s  an  e n d ,  l i e s  beyond 

t h e  i n d i v i d u a l i t y  w i t h i n  t h e  w ho le  o f  w h ic h  t h e  i n d i v i d u a l i t y  

i s  a  c o n s t i t u e n t  p a r t .  I n  t e r m s  o f  c u s to m a r y  a d m i n i s t r a t i v e  

o r g a n i z a t i o n ,  t h e  a d m i n i s t r a t i v e  d e p a r t m e n t  i s  p r o v i d e d  t o  

a c c o m p l i s h  an  end s p e c u l a t i v e l y  d e f i n e d .  T h i s  e n d ,  h o w ev e r ,  

i s  b r o k e n  up i n t o  c o n s t i t u e n t  e n d s  f o r  e a c h  o f  t h e  c o r p o r a t e  

i n s t i t u t i o n s ,  o r  b u r e a u s , w h ich  fo rm  t h e  l a r g e r  i n s t i t u t i o n .  

T h i s  end i s  t h e  p u r p o s e  o f  t h e  b u r e a u ;  i t s  a c t u a l i z a t i o n  i s  

i t s  f u n c t i o n  w i t h i n  t h e  w ho le  d e p a r t m e n t ,  a s  t h e  a c c o m p l i s h 

ment  o f  t h e  l a r g e r  end i s  t h e  f u n c t i o n  o f  t h e  d e p a r t m e n t  

w i t h i n  t h e  w ho le  o f  s o c i e t y .

A l l  o f  t h e  p h a s e s  o f  l e g i s l a t i o n ,  t h e n ,  o c c u r  a t  e a c h  

l e v e l  o f  i n d i v i d u a l i t y .  The n a t u r a l  p e r s o n s  a t  e a c h  l e v e l  

f u n c t i o n  i n  t h e i r  c a p a c i t y  a s  i n t e l l i g e n c e  t o  i d e a t e  s u b 

o r d i n a t e  e n d s  w i t h i n  t h e  good o f  t h e  w h o le ,  a s  t h e y  f u n c t i o n  

i n  t h e i r  t e c h n i c a l  c a p a c i t i e s  t o  r e a l i z e  t h e m . l ^  A f t e r  t h e  

e x p e r i m e n t a l  a c t  w h ich  s e e k s  t o  embody t h e  e n d ,  o f  c o u r s e ,  

n a t u r a l  p e r s o n s  f u n c t i o n  i n  t h e i r  c a p a c i t y  a s  i n t e l l i g e n c e  

t o  r e f l e c t i v e l y  e v a l u a t e  t h e  w ho le  p r o c e s s ,  i n c l u d i n g  t h e  end,  

Thus t h e  p r o b le m s  o f  a d m i n i s t r a t i v e  l e g i s l a t i o n  and a d m i n i s 

t r a t i v e  a d j u d i c a t i o n  a r e  n a t u r a l  f u n c t i o n s  o f  a n y  c o r p o r a t e  

i n s t i t u t i o n ,  an d  n o t  a  u s u r p a t i o n  o f  power ;  t h e  r e l e v a n t  

p r o b le m s  c o n c e r n  t h e  n a t u r e  o f  t h e  end i n v o l v e d .  A d m in i s 

t r a t i v e  a g e n c i e s  ( i n c l u d i n g  " p r i v a t e  b u s i n e s s e s " )  s h o u l d  n o t

l ^ l b i d . ,  p .  105.
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be a l l o w e d  t o  d e f i n e  o r  a d j u d i c a t e  a c t i o n  t o  embody e n d s  o f  

t h e  w h o le ;  t h e y  a r e  l i m i t e d  t o  p r o b le m s  i n s t r u m e n t a l  t o  t h e  

a c c o m p l i s h m e n t  o f  t h e i r  p o r t i o n  o f  t h a t  good a s  d e f i n e d  i n  

th e  s p e c u l a t i v e  p h a s e  o f  t h e  l e g i s l a t i v e  p r o c e s s .

A d m i n i s t r a t i o n  a s  E x p e r i m e n t a t i o n

A d m i n i s t r a t i o n  p e r  s e , a t  w h a t e v e r  l e v e l  o f  i n d i v i d 

u a l i t y ,  - 5  i s  a c t i o n  t o  r e a l i z e  a p u r p o s e  i n  a c t u a l  f a c t .

The i m p l i c a t i o n s  o f  t h i s  s t a t e m e n t  b e s t  may be d e m o n s t r a t e d  

t h r o u g h  a b r i e f  r e v i e w  o f  t h e  p r i n c i p l e s  o f  P r o f e s s o r  J o r 

d a n ’ s p h i l o s o p h y .

F i r s t  o f  a l l ,  p u r p o s e  i s  a lw a y s  o b j e c t i v e  i n  t h a t  i t  

l i e s  beyond  t h e  s y s t e m  o f  f a c t ,  a s  p r e s e n t l y  c o n s t i t u t e d ,  a s  

t h e  end  o f  t h a t  s y s t e m  o f  f a c t . ^ 7  Ends ,  f u r t h e r m o r e ,  can  be 

r e a l i z e d  o n l y  t h r o u g h  a u c t i o n - - m o t i o n  d i r e c t e d  to w a rd  a n  e n d . l ^  

The n a t u r a l  p e r s o n  b% h i m s e l f  c a n n o t  a c t , b e c a u s e  a c t i o n  a l 

ways i n v o l v e s  p e r s o n s  a n d  t h i n g s  e x t e r n a l  t o  t h e  p e r s o n ;  o n 

l y  c o r p o r a t e  i n s t i t u t i o n s  c a n  a c t . ^ 9  F o r  t h e  same r e a s o n - -  

t h a t  i s ,  b e c a u s e  a c t i o n  a l w a y s  i n v o l v e s  t h e  c o m p r e h e n s i o n  o f

^ 5 l n  t e r m s  o f  a d m i n i s t r a t i v e  t h e o r y ,  e v e r y  s t a f f  
a g e n c y  h a s  a  l i n e , a s  e v e r y  l i n e  a g e n c y  h a s  a s t a f f ; " a d m i n 
i s t r a t i o n  p e r  se"  i s  t h e  a c t i v i t y  o f  t h e  l i n e  i n  e a c h  s u ch
a g e n c y ,  w i t h  t h e  e x c e p t i o n  o f  t h e  " g e n e r a l  s t a f f . "

^ ^ D i s c u s s e d  i n  P a r t  I ,  e s p e c i a l l y  p p .  2 7 - 1 1 5 .  

17S u p r a , p p .  3 2 - 5 . 

iQ S u p r a , pp .  4 2 - 7 . 

l ^ S u p r a , p p .  4 7 - 5 8 .
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new c o n t e n t - - a c t i o n  i s  a l w a y s  p u b l i c ,  o r  o b j e c t i v e . 20

I n  P r o f e s s o r  J o r d a n ' s  a n a l y s i s ,  t h e  w i l l  o f  t h e  c o r 

p o r a t e  i n s t l t u t i o n - - t h e  l o g i c a l  g ro u n d  of  a c t i o n - - i s  b l i n d ;  

i t s  e n e r g y ,  t h a t  i s ,  i s  s p e n t  i n  a  mere a t t e m p t  t o  be e f f e c 

t i v e .  I t s  e f f e c t i v e n e s s  i n  r e a l i z i n g  e n d s  d e p e n d s  u p o n  t h e  

d e g r e e  t o  w h ic h  t h e  w i l l  o f  t h e  i n d i v i d u a l — h i s  c a p a c i t y  of  

i n t e l l i g e n c e - - i s  a v a i l a b l e  s p e c u l a t i v e l y  t o  d e t e r m i n e  t h e  

e n d s  to w a rd  w h ic h  i t s  e f f e c t i v e n e s s  may be d i r e c t e d .  I n  

o t h e r  w o r d s ,  t h e  w i l l  o f  t h e  c o r p o r a t e  i n s t i t u t i o n  i s  a b l e  

t o  e f f e c t u a t e  en d s  o n l y  a s  i t  r e c e i v e s  t h e  d i r e c t i o n  o f  t h e  

i n t e l l i g e n c e  o f  t h e  n a t u r a l  p e r s o n .

A d m i n i s t r a t i o n  p e r  s e , t h e n ,  i s  t h e  c o r p o r a t e  i n s t i 

t u t i o n  o p e r a t i n g  i n  b l i n d  e f f e c t i v e n e s s .  As g u i d e d  by i n 

t e l l i g e n c e ,  h o w e v e r ,  " t h e  f i e l d  o f  a d m i n i s t r a t i o n  i s  . . . 

t h e  l a b o r a t o r y  o f  e x p e r i m e n t a t i o n  i n  w h ic h  t h e  e x p e r i e n c e s  

o f  t h e  a c t i v e  l i f e  a r e  r a t i o n a l i z e d " ; 2 1  t h a t  i s ,  t h e  e x p e r i 

e n c e s  a r e  b r o u g h t  i n t o  c o n f o r m i t y  w i t h  t h e  s y s t e m  o f  e n d s  a s  

i d e a t e d  by t h e  s p e c u l a t i v e  i n t e l l i g e n c e .

P r o f e s s o r  J o r d a n  f e e l s  t h a t ,  s i n c e  t h e r e  i s  no " l o g -

2Qs u p r a , p .  3 6 . I n  t h e  p r a c t i c a l ,  a s  opp o sed  t o  t h e
s p e c u l a t i v e ,  l i f e ,  t h e  o n l y  new c o n t e n t  w h ic h  t h e  n a t u r a l  
p e r s o n  c an  comprehend i s  t h a t  w h ic h  c o n t r i b u t e s  t o  t h e  m a i n 
t e n a n c e  o f  t h e  o r g a n i s m .  As i n t e l l i g e n c e ,  o f  c o u r s e ,  he can
a b s o r b  new c o n t e n t  w i t h o u t  l i m i t  e x c e p t  a s  l i m i t s  a r e  im posed
by  t h e  e v o l u t i o n a r y  l e v e l  o f  t h e  c u l t u r e .

21 Jordan, Tlieory of  L e g i s l a t i o n , op . c i t . ,  p.  5 5 .
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l e  o f  a c t i o n , " 22 a n  e l e m e n t  o f  r i s k  i s  a lw a y s  i n v o l v e d  i n  

a d m i n i s t r a t i o n .  T h i s  i s  p e r h a p s  r e c o g n i z e d  i n  t h e  w i d e s p r e a d  

p r a c t i c e  o f  p r o v i d i n g  some fo rm  o f  j u d i c i a l  r e v i e w  o f  a d m in 

i s t r a t i v e  p r a c t i c e s .  I t  i s  s t a t e d  i n  one work  on a d m i n i s 

t r a t i o n ,  f o r  ex am p le ,  t h a t

h i s t o r i c a l l y ,  a d j u d i c a t i o n  grew o u t  o f  a d m i n i s t r a t i o n ,  
a nd  e v e n  t o d a y ,  d e s p i t e  t h e  c o n s t i t u t i o n a l  s e p a r a t i o n  
o f  t h e  e x e c u t i v e  and  j u d i c i a l  b r a n c h e s  o f  g o v e r n m e n t ,  
a d j u d i c a t i o n  r e m a i n s  f u n c t i o n a l l y  c o n n e c t e d  w i t h  t h e  
a d m i n i s t r a t i v e  p r o c e s s .  The c o u r t s  p r o v i d e  t h e  r e m e 
d i e s  when t h e  n o rm a l  p r o c e s s e s  o f  a d m i n i s t r a t i o n  a r e  
n o t  e n o u g h . 23

To P r o f e s s o r  J o r d a n ,  a d m i n i s t r a t i o n  i s  s o c i a l  a c t i o n  i n v o l 

v i n g  c o n s e q u e n c e s  w h ich  no s c i e n c e  can  p r e d i c t  w i t h  e x a c t i 

t u d e .  A d m i n i s t r a t i o n  i s ,  t h e r e f o r e ,  b a s i c a l l y  e x p e r i m e n t a l .

H is  c o n c e p t i o n  o f  a d m i n i s t r a t i o n  a s  e x p e r i m e n t a t i o n  

p e r h a p s  w i l l  be c o n f u s i n g  t o  some due t o  t h e  d u a l  m ean ing  

u s u a l l y  a t t r i b u t e d  t o  t h e  t e r m  " e x p e r i m e n t . "  On t h e  one 

hand  t h e  word i s  u s e d  t o  d e s c r i b e  t h e  r i g i d l y  c o n t r o l l e d  

v e r i f i c a t i o n  p r o c e d u r e  o f  t h e  s c i e n t i s t ,  w h i l e  on t h e  o t h e r  

i t  d e n o t e s  t h e  p u r e  c h an ce  of  " t r i a l  an d  e r r o r . "  R e f l e c t i o n

2 2 S u p r a ,  pp .  4 4 - 5 .

23]V[arshall  E. Dimock, Gladys  0. Dimock, and  L o u i s  W. 
K o e n ig ,  P u b l i c  A d m i n i s t r a t i o n , r e v .  e d .  (New York:  R i n e h a r t  
& Co . ,  195^ ) j P* 5 3 0 . A r e l a t e d  d e v e l o p m e n t ,  s e e m i n g l y ,  i s  
t h e  demand f o r  due p r o c e s s  o f  law u n d e r  t h e  a d m i n i s t r a t i v e  
p r o c e s s e s  o f  p r i v a t e  c o r p o r a t i o n s .  Thus ,  " b u s i n e s s m e n  a r e  
a l r e a d y  d i s t u r b e d  by p r o p o s a l s  f o r  e n s u r i n g  due p r o c e s s  o f  
law  w i t h i n  t h e  c o r p o r a t i o n - - o n e  a s p e c t  o f  a  g ro w in g  i n s i s 
t e n c e  on some fo rm  o f  c o r p o r a t e  c o n s t i t u t i o n a l i s m .  R i c h a r d  
E e l l s ,  The Meaning o f  Modern B u s i n e s s  (New York: Columbia 
U n i v e r s i t y  P r e s s ,  i P ^ O ) , p .  5?1
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sh o w s ,  h o w ev e r ,  t h a t  I n  t h e  f i r s t  p l a c e  t h e  s c i e n t i s t ' s  c o n 

t r o l  o v e r  t h e  v e r i f i c a t i o n  p r o c e d u r e  i s  n e v e r  a b s o l u t e ,  a n d ,  

s e c o n d l y ,  t h a t  " t r i a l  a n d  e r r o r "  a lw a y s  o c c u r s  u n d e r  t h e

g u i d a n c e  o f  t h e  f u n c t i o n a l  e q u i v a l e n t  o f  a n  h y p o t h e s i s . 24

While  P r o f e s s o r  J o r d a n  d o e s  e m p h a s iz e  t h e  e l e m e n t  o f

r i s k  i n v o l v e d  i n  a c t i o n ,  a c c e p t i n g  t h e  Humean c r i t i q u e  o f

c a u s a l i t y  a s  p r o o f  t h a t  t h i s  e l e m e n t  o f  r i s k  can  n e v e r  be

w h o l l y  e l i m i n a t e d ,  t h i s  i s  n o t  h i s  f i n a l  w ord .  I f  i t  w e r e ,

o f  c o u r s e ,  he would  be s q u a r e l y  w i t h i n  t h e  e x i s t e n t i a l i s t

camp. I n d e e d ,  h i s  w ho le  p h i l o s o p h y  may be v iewed  r a t h e r  a s

a n  e f f o r t  t o  p r o v i d e  a m ethod o f  s o c i a l  a n a l y s i s  t h a t  w i l l

r e d u c e  t h i s  r i s k .  T h i s  a n a l y s i s  he su m m ar izes  a s  f o l l o w s :

[ l l n  a  g e n u i n e  p r a c t i c a l  s i t u a t i o n ,  a s  v iew ed  by  a d m in 
i s t r a t i o n ,  t h e r e  m u s t  be r e a l  an d  f u n d a m e n t a l  u n i t y  o f  
end  f o r e s h a d o w e d  by a n d  i n  t h o s e  a s p e c t s  o f  t h e  s i t u a 
t i o n  w h ic h  we n o r m a l l y  c a l l  t h i n g s  o r  m a t e r i a l  o r  means ;  
an d  t h e r e  m us t  a l s o  be a  u n i t y  o f  p u r p o s e  a s  r e p r e s e n 
t i n g  a c o n c e i v e d  harmony b e tw e e n  t h e  u n i t y  o f  end  a s  
t h u s  f o r e s h a d o w e d  an d  t h e  e x p e r i e n c e  a s  i d e a l i z e d  i n  a n 
t i c i p a t i o n  t h r o u g h  w h ich  t h e  u n i t y  o f  end  i s  t o  be 
a c h i e v e d  and  m a i n t a i n e d . ^5

T h a t  i s ,  r i s k  i n  t h e  a d m i n i s t r a t i v e  p r o c e s s  may b e s t  be r e -

2 ^ T h i s  i s  s u p p o r t e d  by  P r o f e s s o r  B r e c h t ,  i n  a  s t a t e 
m ent  w h ich  a l s o  r e c o g n i z e s  t h e  e x p e r i m e n t a l  n a t u r e  o f  a d m i n 
i s t r a t i o n .  D i s t i n g u i s h i n g  " e x p e r i m e n t a l  t e s t s ,  p u r e  ty p e "  
and  " e x p e r i m e n t a l  t e s t s ,  l e s s  s e v e r e  f o r m s , "  he p u t s  m os t  
a d m i n i s t r a t i o n  i n  t h e  l a t t e r  c a t e g o r y  and  w r i t e s  t h a t  " e x 
p e r i m e n t a l  t e s t s  p l a y  a  g r e a t e r  r o l e  i n  p o l i t i c a l  s c i e n c e  
. . . t h a n  h a s  b e e n  r e c o g n i z e d .  . . . I n d e e d ,  t h e  e n t i r e  
h i s t o r y  o f  g o v e rn m e n t  an d  i n s t i t u t i o n s  s u p p l i e s  a n  a l m o s t  
i n e x h a u s t i b l e  s o u r c e  o f  t e s t e d  h y p o t h e s e s .  A rn o ld  B r e c h t ,  
P o l i t i c a l  T h eo ry  ( P r i n c e t o n :  P r i n c e t o n  U n i v e r s i t y  P r e s s ,  
1 9 5 9 ) ,  p .  95.

2 5 Jordan, Tneory o f  L e g i s l a t i o n , op . c i t . , p.  436.
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d u ced  t h r o u g h  s p e c u l a t i v e l y  d e t e r m i n i n g  t h e  v a l u e s  o r  p u r 

p o s e s  i n h e r e n t  i n  a  p r e s e n t  s t a t e  o f  f a c t ,  p l u s  t h e  a r r a n g e 

ment  o f  t h a t  f a c t  t h ^ t  w i l l  be  r e q u i r e d  t o  a c h i e v e  t h i s  p u r 

p o s e  a s  a n  e n d .  As was s e e n  i n  t h e  l a s t  c h a p t e r ,  t h e  f i r s t  

p a r t  o f  t h e  s p e c u l a t i v e  a c t  i s  t h e  d e t e r m i n a t i o n  o f  t h e  e n d ;  

t h e  l a t t e r  p a r t  i s  i t s  i n s t r u m e n t a t i o n .  The i m p l e m e n t a t i o n  

i n  a c t u a l  f a c t  o f  t h e  end an d  i t s  i n s t r u m e n t s  i s  t h e  a d m i n 

i s t r a t i v e  p r o c e s s .

I n s t r u m e n t s  and  I'-lachines 

Tne a r e a  o f  a d m i n i s t r a t i o n  w h ic h  h a s  a t t r a c t e d  t h e  

g r e a t e s t  amount  o f  i n t e r e s t ,  p o p u l a r l y  i f  n o t  a c a d e m i c a l l y  

a s  w e l l ,  i s  t h a t  o f  o r g a n i z a t i o n  a n d ,  p a r t i c u l a r l y ,  r e o r g a n 

i z a t i o n .  Groups s u c h  a s  t h e  C o c k r e l l  Com m it tee ,  s e t  up  by  

t h e  S e n a t e  i n  1 387 ,  T h e o d o re  R o o s e v e l t ' s  Keep Com m iss ion ,  

P r e s i d e n t  T a f t ' s  Commission on Economy, t h e  Brownlow Commit

t e e  ( 1 9 3 7 ) ,  and  t h e  two Hoover  Commissions  have  b e e n  o n l y  

t h e  m o s t  p r o m i n e n t  o f  a  s e r i e s  o f  s t u d i e s  t h a t  h a v e  f o c u s e d  

a t t e n t i o n  u p o n  t h e  q u e s t i o n .  Y e t ,  a s  one work  n o t e d ,  " t h e  

m o t i v e s  an d  p u r p o s e s  b e h i n d  r e o r g a n i z a t i o n s  . . . a r e  nu m er 

ous a n a  m i x e d . The p r a c t i c a l  e f f e c t  o f  "m ix e d  m o t i v e s  

and  p u r p o s e s "  e a s i l y  c a n  be s e e n  i n  a  c o m p a r i s o n  o f ,  s a y ,  

t h e  Brownlow and  t h e  H oover  r e p o r t s .

T h i s  d i s c r e p a n c y  p o i n t s  up t h e  h e ed  f o r  a t h e o r y  on

^hpimock. Dimock, and Koenig, o£. cit., p. 217.
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w h ich  t o  b a s e  s u c h  e f f o r t s .  P r o f e s s o r  J o r d a n ' s  t h e o r y . i s  

r e l e v a n t  t o  t h e  p r o b le m ,  n o t  f o r  h i s  c o n c r e t e  s u g g e s t i o n s  

(he o f f e r s  v e r y  f e w ) ,  n o r  f o r  t h e  n o v e l t y  o f  t h e  i m p l i c a 

t i o n s  o f  h i s  a p p r o a c h  (most  a r e  n o t  a l i e n  t o  t h e  b e s t  a d m in 

i s t r a t i v e  t h e o r y ) ,  b u t  b e c a u s e  i t  i s  a t h e o r y  o f  a d m i n i s t r a 

t i o n  b a s e d  u p o n  a c o m p r e h e n s iv e  p h i l o s o p h i c  a n a l y s i s .

While " e n d s "  and  " i n s t r u m e n t s "  a r e  o b t a i n e d  t h r o u g h  

t h e  f u n c t i o n i n g  o f  t h e  s p e c u l a t i v e  i n t e l l i g e n c e  f rom  and  f o r  

t n e  e v o l u t i o n  o f  n a t u r a l - c u l t u r a l  l i f e ,  t h a t  l i f e  i s  i t s e l f  

c h a r a c t e r i z e d ,  i n  many o f  i t s  a s p e c t s ,  by a  c e r t a i n  d e g r e e  

of  n e c e s s i t y .  The f o r m e r ,  t h e  ends  and  i n s t r u m e n t s ,  a r e  ob 

t a i n e d  m e d i a t e l y - - t h a t  i s ,  a s  m e d i a t e d  t h r o u g h  t h o u g h t ;  l i f e  

i n  i t s  a s p e c t  o f  n e c e s s i t y ,  on th e  o t h e r  h a n d ,  i s  c h a r a c t e r 

i z e d  by i t s  im m e d ia c y . Tlie d i f f e r e n c e  b e tw e e n  t h e  two i s  

r e c o g n i z e d  by t h o s e  p u b l i c  s e r v a n t s  who c o m p la in  a b o u t  t h e  

c o n f l i c t  o f  " t n e o r y "  w i t h  t h e  " h a r d  f a c t s  o f  l i f e . "

Betw een  t h e s e  d i c h o t o m i e s - - t h e  i d e a l i z i n g  c a p a c i t y

on t h e  one hand  and  t h e  demands o f  n e c e s s i t y  on t h e  o t h e r - -

l i e s  t h e  p r o v i n c e  o f  a d m i n i s t r a t i o n :

t h e  a b s t r a c t i o n s  m e d i a t e d  by s p e c u l a t i o n  a s  w e l l  a s  t h e  
raw c o n c r e t e n e s s  o f  s e n s o r y  im m ediacy  l e a v e  a  l a r g e  a r e a  
o f  l i f e  t o  be f i l l e d  w i t h  l e g i s l a t i v e  e f f e c t i v e n e s s  by 
th e  a c c i d e n t  o f  mere d i r e c t i o n l e s s  g ro w th .  T h i s  a r e a  o f  
b l i n d  e f f e c t i v e n e s s  i s  t h e  f i e l d  o f  a d m i n i s t r a t i o n . 27

N e c e s s i t y ,  o r  im m ed iacy ,  i s  i t s  own " l a w , "  i n  t h e  s e n s e  t h a t

2 7 Jord an ,  Theory  o f  L e g i s l a t i o n , o p . c i t . , p.  1 3 8 .
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i t  i s  n o t  s u b j e c t  t o  r a t i o n a l  d i r e c t i o n  tow ard  e n d s  o t h e r  

• than  t h o s e  d i c t a t e d  by n e c e s s i t y .  S p e c u l a t i v e  p o l i c i e s ,  on 

t h e  o t h e r  h a n d ,  a r e  th e  a b s t r a c t  e n d s  o f  a c t i o n ,  o r  law i n  

i t s  i d e a l  s t a t e . Between  t h e s e  two l i e s  s u c h  d e v e lo p m e n t  o f  

lav/ a s  r e s u l t s  f rom  a c t i o n  g ro u n d ed  i n  n e c e s s i t y  b u t  s t r i v 

i n g  t h r o u g h  g r o w t h - - v / i l l  i n  i t s  b l i n d  e f f e c t i v e n e s s - - t o  r e 

a l i z e  p u r p o s e  w h ic h  ti ie l e g i s l a t o r  a s  s p e c u l a t o r  h a s  a t t e m p 

t e d  t o  o b j e c t i f y  a s  e n d .  T h is  r e a l m  i s  t h e  s o u r c e  and p r o v 

i n c e  of  a d m i n i s t r a t i v e  law :  a d m i n i s t r a t i v e  law,  i n  P r o f e s s o r  

J o r d a n ' s  f o r m u l a t i o n ,  i s  o n l y  t h a t  w h ic h  i s  made i n  a d m i n i s 

t r a t i o n  a s  t h e  a c t i v e  a s p e c t  o f  l i f e . ^ o

As " laws" d r o p  f rom  t h e  hand o f  t h e  l e g i s l a t o r  t h e y  a r e  
t h e  u n f i n i s h e d  g e n e r a l i t i e s  o f  th o u g h t ,  and b e f o r e  o r  
i n  t h e  p r o c e s s  o f  m aking  a p p l i c a t o r y  c o n t a c t  w i t h  t h e  
f a c t s  o f  l i f e  t h e y  r e q u i r e  t o  be m i l l e d  dov/n t o  t h e  
c o n c r e t e  p a r t i c u l a r i t y  w h ich  t h e  a c t u a l i t i e s  o f  l i f e  
a lw a y s  s h o w .^ J

As p h r a s e d  by F r a n k f u r t e r  and  D a v i s o n ,  ' 'we a r e  d e a l i n g  w i t h  

law i n  t h e  m a k i n g . . . . A d m i n i s t r a t i v e  Law i s  g r o p i n g ;  i t  

n e c e s s a r i l y  i s  s c i l l  c r u d e l y  e m p i r i c a l .  . . . " 3 0  P r o f e s s o r  

J o r d a n  would  add  t h a t  i t  a lw a y s  w i l l  r e m a i n  s o .

W i t h i n  t h i s  f ram ew o rk  P r o f e s s o r  J o r d a n  d i s t i n g u i s h e s

2 ^C f .  v / i th  P r o f e s s o r  H a r t ' s  f o r m u l a t i o n  t h a t  " a d m i n 
i s t r a t i v e  law i n c l u d e s  t h e  law t h a t  i s  made b y , a s  w e l l  a s  
t h e  law t h a t  c o n t r o l s , t h e  a d m i n i s t r a t i v e  a u t h o r i t i e s  o f  a  
g o v e r n m e n t . "  James H a r t ,  ^  I n t r o d u c t i o n  t o  A d m i n i s t r a t i v e  
Law, 2d ed .  (New York:  Apple t o n - C e n t u r y - C r  o f  ts"i 1 9 5 0 ) ,  pl B".

2 9 j o r d a n ,  Theory  o f  L e g i s l a t i o n , o p . c i t . , p.  3 8 0 .

3 0 p e l i x  F r a n k f u r t e r  and  J .  F .  D a v i s o n ,  q u o te d  i n  
H a r t ,  o£. c i t . , p. 22 .
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b e tw e e n  I n s t r u m e n t s  and  m a c h in e s  o r  m echanism s .31  I n s t r u 

m e n t s ,  o f  c o u r s e ,  a r e  s p e c u l a t i v e l y  d e s i g n e d  t o  a c c o m p l i s h  

en d s  I d e a t e d  I n  t h e  I n i t i a l  p h a s e  o f  t h e  l e g i s l a t i v e  p r o c e s s .

I n  t h e  c o u r s e  o f  t h e  a p p l i c a t i o n  o f  t h e  end t o  t h e  a c t u a l 

i t i e s  o f  l i f e ,  t h r o u g h  t h e  I n s t r u m e n t s  d e s i g n e d  f o r  t h i s  

p u r p o s e ,  a d d i t i o n a l  and  s u p p l e m e n t a r y  " i n s t r u m e n t s "  e v o l v e .  

T h e se ,  w h ich  he c a l l s  t h e  a d m i n i s t r a t i v e  m ech an ism ,  o r  ma

c h i n e s ,  a p p e a r  " a s  a b y - p r o d u c t  o f  t h e  e x p e r i e n t i a l  p r o c e s s . "32

M ach ines  a r e  n o t  t h u s  d i r e c t l y  p u r p o s e d ,  b u t  come I n t o  
e x i s t e n c e  a s  I n c i d e n t s  o f  t h e  e x p e n d i t u r e  o f  e f f o r t  f o r  
t h e  p r o d u c t i o n  o f  o b j e c t s  w h ic h  h av e  no r e l a t i o n  t o  t h e  
m ach ine  p r o d u c e d .  They a r e  e s s e n t i a l l y  a p p a r a t u s . 33

The m ach ine  I s  t h e  r e s u l t  o f  t h e  e x p e r i m e n t a l  p r o c e s s , w h ich  

p r o c e s s  I s  c a r r i e d  on by  and  t h r o u g h  t h e  I n s t r u m e n t s  d e v i s e d  

by t h e  s p e c u l a t i v e  I n t e l l i g e n c e  t o  a c t u a l i z e  p u r p o s e s  o b j e c 

t i f i e d  by t h i s  I n t e l l i g e n c e .

T h i s  s u g g e s t s  t h a t  P r o f e s s o r  J o r d a n  was b a s i n g  th e  

d i s t i n c t i o n  p r i m a r i l y  upon o r i g i n :  v i z . , I n s t r u m e n t s  h ave

31 T h i s  d i s t i n c t i o n  I s  s i m i l a r  I n  fo rm  t o  t h a t  made 
by o t h e r  s t u d e n t s  o f  a d m i n i s t r a t i o n .  Thus ,  " m o s t  o f  t h e  e l e 
m en ts  o f  a d m i n i s t r a t i o n - - r u l e s ,  r e g u l a t i o n s ,  o r g a n i z a t i o n ,  
p r o c e d u r e s - - a r e  m e r e l y  t h e  means t o  a d m i n i s t r a t i v e  accom p
l i s h m e n t .  A c c o r d i n g l y ,  t h e  m a in  e m p h a s i s  I n  a d m i n i s t r a t i o n  
m us t  be a d m i n i s t r a t i o n  by  o b j e c t i v e . "  Dimock, Dlmock, and  
K o e n ig ,  o£ .  c i t . ,  p .  364 .  The f o r m e r  I s  s i m i l a r '  t o  P r o f e s s o r  
J o r d a n ' s  m echan ism ;  t h e s e  a u t h o r s  p r e s u p p o s e  t h e  e x i s t e n c e  
o f  t h e  a d m i n i s t r a t o r ,  whose p r o v i s i o n ,  i n  P r o f e s s o r  J o r d a n ’ s 
t h e o r y .  I s  p a r t  o f  t h e  " i n s t r u m e n t a t i o n "  p r o v i d e d  by t h e  
s p e c u l a t i v e  l e g i s l a t o r .  " A d m i n i s t r a t i o n  by  o b j e c t i v e , "  o f  
c o u r s e ,  would  r e f e r  t o  t h e  s p e c u l a t i v e l y  d e t e r m i n e d  e n d .

3 2 Jord an ,  T h eo ry  o f  L e g i s l a t i o n , o p . c l t . , p.  3 8 8 .

3 3 l b l d .
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t h e i r  o r i g i n  i n  t h e  l e g i s l a t u r e ,  w h i l e  m echan ism s  a r e  c r e a 

t e d  by  t h e  a d m i n i s t r a t i v e  i n s t r u m e n t s .  T n i s  i s  o n l y  a p p a r 

e n t l y  t r u e .  The r e a l  d i s t i n c t i o n  he was t r y i n g  t o  d raw  i s  

one b a s e d  upon  f u n c t i o n .  A m ach in e

c o n n o t e s  a  p u r p o s e  i n  . t h e  m a k in g , o r  t h e  s t a g e  o f  a  p u r 
p o s e  w here  i t s  c o n n o t a t i o n  d e p e n d s  u p o n  t h e  f i t n e s s  t o 
g e t h e r  o f  f a c t s  of  e n v i r o n m e n t a l  c h a r a c t e r .  A m ach in e  
d i f f e r s  f ro m  a n  i n s t r u m e n t  i n  t h a t  w h e r e a s  a n  i n s t r u m e n t  
i s  a  p e r m a n e n t  means a d a p t e d  t o  a  g e n e r a l i z e d  p r o c e s s ,  a  
m ac h in e  i s  a  t e m p o r a r y  an d  m a k e s h i f t  c o m b i n a t i o n  o f  i n 
s t r u m e n t s  t o  e x p e d i t e  a  s p e c i f i c  p u r p o s e .  Then t h e  ma
c h i n e  m us t  be c o n t i n u o u s l y  r e c r e a t e d . 34

The b a s i s  o f  t h e  d i s t i n c t i o n  i s  then '  t h a t  t h e  i n s t r u m e n t  a l 

ways i m p l i e s  t h e  end o f  w h ich  i t  i s  t h e  means t o  t h e  a c t u a l 

i z a t i o n ;  i n s t r u m e n t s  a r e  i n s t r u m e n t a l  t o  t h e  a c t u a l i z a t i o n  

o f  a n  e n d .  M a c h in e , on t h e  o t h e r  han d ,  i n d i c a t e s  m e r e l y  a 

r e p e t i t i v e  p r o c e s s ,  an d  c o n t r i b u t e s  t o  e n d s  o n l y  a s  i t  r e 

c e i v e s  i n s t r u m e n t a t i o n .  I n  t h e  m ach ine  p r o d u c t i o n  o f  a t o m i c  

e n e r g y ,  s t e e l ,  e t c . , w h e t h e r  t h e  m a c h in e s  c o n t r i b u t e  t o  t h e  

a c t u a l i z a t i o n  o f  e n d s  d e p e n d s  u p o n  t h e i r  i n s t r u m e n t a t i o n - -  

i . e . , t h e i r  f u n c t i o n  w i t h i n  t h e  s o c i a l  w h o l e .  They can  p r o 

duce  bombs a s  w e l l  a s  pow er ,  g u n s  a s  w e l l  a s  b u i l d i n g  ma

t e r i a l  .

M a c h in e s ,  t h e n ,  a r e  t n e  t o o l s  t h r o u g h  w h ic h  a c t i o n  

o c c u r s ,  when t h e y  a r e  p r o p e r l y  i n s t r u m e n t e d  to w ard  e n d s .  As 

t h e  o u t g r o w t h  o f  p r o p u l s i v e  l i f e - f a c t s  ( w i l l ) ,  t h e  m ac h in e  

h a s  power  e v e n  t o  g e n e r a t e  i t s  own i n s t r u m e n t a t i o n  i f  i t s

3 4 i b i d . ,  p. 3 3 9 .
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p u r p o s e  i s  c l e a r l y  r e c o g n i z e d .  "A r i g h t  p u r p o s e  h a s  t h e  

s p o n t a n e i t y  t o  s u p p l y  i t s e l f  w i t h  t h e  i n s t r u m e n t s  a p p r o p r i 

a t e  t o  i t s  a d e q u a t e  f u l f i l l m e n t . "3 5  TliuSj f o r  e x a m p le ,

a  p u b l i c  u t i l i t y  o u g h t  t o  e v o l v e  o u t  o f  i t s  own s t r u c 
t u r e  t h e  a d m i n i s t r a t i v e  i n s t r u m e n t s  n e c e s s a r y  t o  h a rm o n 
i z e  i t s  a c t i v i t y  w i t h  t h e  w hole  of  p u b l i c  l i f e ,  an d  would  
do  so  i f  i t  w ere  a  p u b l i c  u t i l i t y .  And t h e  o n l y  " l e g i s 
l a t i v e "  a u t h o r i t y  i t  w ould  r e q u i r e  would  be t h e  mere 
s p e c u l a t i v e  f o r m a t i o n  o f  t h e  p u r p o s e  i n v o l v e d  a s  a  m a t 
t e r  o f  p o l i c y  by th e  l e g i s l a t i v e  b o d y . 3 °

W i t h o u t  i n s t r u m e n t a t i o n ,  ho w ev er ,  w h ic h  means i n  t h e  f i r s t

i n s t a n c e  w i t h o u t  d i r e c t i o n  by  i n t e l l i g e n c e  to w ard  e n d s ,  t h e

m ach in e  bogs  dov/n i n  mere r e p e t i t i v e  p r o c e s s  i n  w h ich  t h e

ma c h i n e  a t t e m p t s  t o  s u b s t i t u t e  i t s e l f - - t h a t  i s ,  i t s  s e l f -

p r e s e r v a t i o n ,  e t c . - - a s  a n  " e n d . "

I n  t e r m s  o f  Max W e b e r ' s  t h e o r y  o f  t h e  i d e a l  t y p e s  o f  

b u r e a u c r a c y .  P r o f e s s o r  J o r d a n ' s  "m ach in e"  p a r a l l e l s  t h e  " b u r 

e a u c r a c y " ;  t h e  i n s t r u m e n t e d  m a c h in e  r e p r e s e n t s  W e b e r ' s  co n 

c e p t i o n  o f  t h e  r a t i o n a l  b u r e a u c r a c y .  B o th  a g r e e  t h a t

t h e  c a p i t a l i s t i c  e n t r e p r e n e u r  i s ,  i n  o u r  s o c i e t y ,  t h e  
o n l y  t y p e  who h a s  b e e n  a b l e  t o  m a i n t a i n  a t  l e a s t  r e l a 
t i v e  im m u n i ty  f ro m  s u b j e c t i o n  t o  t h e  c o n t r o l  o f  r a t i o n a l  
b u r e a u c r a t i c  knowledge.37

'Tills d o e s  n o t  mean t h a t  t h e r e  i s  no econom ic  m a c h in e ,  o r  b u r 

e a u c r a c y ;  i t  m eans ,  i n  P r o f e s s o r  J o r d a n ' s  t e r m s ,  t h a t  i t  h a s  

n o t  b e e n  i n s t r u m e n t e d  tov/ard  e n d s .

35i b i d . , p .  3 8 2 .

3 o i b i d . ,  p .  3 0 5 .

37Max Weber,  The T h e o ry  o f  S o c i a l  and  Economic  O rg an 
i z a t i o n , t r a n s .  by  A. M. H e n d e r s o n  and  T a l c o t t  P a r s o n s  (New 
York :  Oxford  U n i v e r s i t y  P r e s s ,  1 9 4 7 ) ,  p.  340 .
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I n  P r o f e s s o r  J o r d a n ’ s t h e o r y ,  w ha t  have  b e e n  c a l l e d

t h e  " s o c i a l  p a t h o l o g i e s  o f  b u r e a u c r a c y " 38 r e s u l t  f rom  a

f a i l u r e  t o  k ee p  m a c h i n e r y  i n s t r u m e n t e d  tow ard  e n d s .  As one

w r i t e r  comments ,

a n  o r g a n i z a t i o n  c o n f o rm in g  c l o s e l y  t o  t h e  h i e r a r c h i c a l  
p r i n c i p l e  . . . f a c e s  t h e  c o n s t a n t  d a n g e r  t h a t  t h e s e  
r o u t i n e  o p e r a t i o n s  w i l l  become s t e r i l i z i n g  e n d s  i n  them 
s e l v e s  r a t h e r  t h a n  e f f e c t i v e  means t o  d e s i r a b l e  e n d s .
When t h i s  h a p p e n s  t h e  u s u a l  r e s u l t  i s  a n  e n t a n g l e m e n t  o f  

r e d  t a p e ,  o r  a s  t h e  F r e n c h  a r e  w ont  t o  c a l l  i t ,  1 ^  p a 
p e r a s s e r i e  , mere r o u t i n e  t h e r e b y  becoming bad r o u t i n e . n9

"Mere r o u t i n e "  i s ,  t o  P r o f e s s o r  J o r d a n ,  n o t  t h e  o n l y  r e s u l t .

Th.e e f f e c t i v e n e s s  o f  w i l l  f r e q u e n t l y  r e s u l t s  i n  more o v e r t l y

" u n s o c i a l "  k i n d s  o f  b e h a v i o r ,  a s ,  f o r  e x a m p le ,  t h a t  d e s c r i b e d

by one a n a l y s t  a s  " w h i t e  c o l l a r  c r i m e " :

t h e  v i o l a t i o n s  o f  law by c o r p o r a t i o n s  a r e  d e l i b e r a t e  and 
o r g a n i z e d  c r i m e .  T h i s  d o e s  n o t  mean t h a t  c o r p o r a t i o n s  
n e v e r  v i o l a t e  t h e  law i n a d v e r t e n t l y  and  i n  a n  u n o r g a n 
i z e d  m anner .  I t  d o e s  mean t h a t  a  s u b s t a n t i a l  p o r t i o n  o f  
t h e i r  v i o l a t i o n s  a r e  d e l i b e r a t e  and  o r g a n i z e d .

The " c u r e "  f o r  t h e  " i l l s "  of  b u r e a u c r a c y ,  i n  P r o f e s 

s o r  J o r d a n ’ s v iew ,  d o e s  n o t  l i e  i n  n a i v e  a t t e m p t s  t o  a b o l i s h  

i t .  He would  a g r e e  w i t h  Weber t h a t  modern  s o c i e t y  t e n d s  t o  

be " o r g a n i z e d  i n  l a r g e - s c a l e  c o r p o r a t e  g r o u p s  w h ic h  a r e  i n 

e v i t a b l y  s u b j e c t  t o  b u r e a u c r a t i c  c o n t r o l .  T h is  i s  a s  i n e v i t -

38Tii is  i s  t h e  t i t l e  o f  a  s e c t i o n  o f  r e a d i n g  s e l e c 
t i o n s  i n  M e r to n ,  e_t a T . ,  0£ .  c i t . , pp .  3 9 6 -4 2 2 .

3 9 v ;a lter  R ice  Sharp, " P ro ced u ra l  V ic e s :  La P a p e r a s s e 
r i e , "  I b i d . , p .  407 .

^^Edwin H. S u t h e r l a n d ,  White  C o l l a r  Crime (New York:  
Trie Dryden P r e s s ,  1 9 4 9 ) ,  p .  233*
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a b l e  a s  t h e  dom inance  o f  p r e c i s i o n  m a c h i n e r y  i n  t h e  mass  p r o 

d u c t i o n  o f  g o o d s . B u t  n o t  o n l y  would  he a g r e e  w i t h  Weber 

t h a t  i t  i s  i n e v i t a b l e ,  he a l s o  would  a g r e e  w i t h  him t h a t  b u r 

e a u c r a c y  i s  p o t e n t i a l l y  b e n e f i c i a l .  As Weber w r o t e ,

b u r e a u c r a t i c  a d m i n i s t r a t i o n  means f u n d a m e n t a l l y  t h e  e x 
e r c i s e  o f  c o n t r o l  on t h e  b a s i s  o f  k n o w le d g e .  T h i s  i s  t h e  
f e a t u r e  o f  i t  w h ich  makes  i t  s p e c i f i c a l l y  r a t i o n a l .

To P r o f e s s o r  J o r d a n  t h e  b a s i s  o f  knowledge  w h ic h  makes  a d 

m i n i s t r a t i o n  r a t i o n a l ,  o r  a p p r o x i m a t e l y  s o ,  i s  t h e  s p e c u l a 

t i v e  d e t e r m i n a t i o n  o f  p u rp o ses  and  t h e  c o n c o m i t a n t  i n s t r u 

m e n t a t i o n  o f  t h e  m a c h i n e r y  o f  modern  l i f e .

The " r a t i o n a l  c o n t r o l "  o f  a d m i n i s t r a t i o n  i s ,  t h e n ,  a  

f u n c t i o n  o f  t h e  s p e c u l a t i v e  i n t e l l i g e n c e .  P r o f e s s o r  J o r d a n  

g o es  s o  f a r  a s  t o  s u g g e s t  t h a t  a d m i n i s t r a t i o n  p e r  s e ^ 3  has  

a n  i n n a t e  t e n d e n c y  t o  a v o i d  t h o u g h t ,  " Hi o u g h t  r a i s e s  q u e s 

t i o n s  c o n t i n u o u s l y ,  w h i l e  i t  i s  t h e  p u r p o s e  o f  t h e  p r a c t i c a l  

o r  a d m i n i s t r a t i v e  i n t e r e s t  t o  s e t t l e  q u e s t i o n s  and  a d a p t  a c 

t i o n  t o  c i r c u m s t a n c e s  a s  t h e y  a r e . " ^ ^

T h i s  d o e s  n o t  mean t h a t  i n t e l l i g e n c e  c e a s e s  t o  o p e r 

a t e  i n  t h e  a d m i n i s t r a t i v e  p r o c e s s ,  b u t  t h a t  t h e  "k n o w led g e "  

u t i l i z e d  i n  a d m i n i s t r a t i o n  i s  " t e c h n i c a l "  i n  n a t u r e .  I t  i s

^ I ’Weber, o£.  c i t . , p.  3 40 .

42 l b i d . , p .  339.

'^3Of. s u p r a , p.  2 7 3 n.

44e ü jai l  J o r d a n ,  Forms o f  I n d i v i d u a l i t y  ( I n d i a n a p o 
l i s :  P r o g r e s s  P u b l i s h i n g  C o . ,  1 9 2 7 }j P.  324 .
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c o n c e r n e d ,  t h a t  i s ,  w i t h  t h e  a d a p t a t i o n  o f  t h e  m a t e r i a l s  a t

hand  t o  t h e  im m e d ia te  g o a l s  o f  t h e  p r o c e s s .  The S e le la n a n s ,

n o t i n g  t h e  " m o r a l  d i lemma o f  t h e  b u s i n e s s m a n , "  w r i t e  t h a t

he i s  im m ersed ,  d a y  i n ,  d a y  o u t ,  i n  i s s u e s  r a i s i n g  th e  
t e c h n i c a l  m u s t  a g a i n s t  t h e  e t h i c a l  o u g h t  . . . .
Qâjny g i v e n  d e c i s i o n  i s  m o s t  l i k e l y  t o  be b i a s e d  i n  t h e  
i n t e r e s t s  of  f i n a n c i a l  p r u d e n c e ,  e v e n  th o u g h  c o s t l y  t o  
human v a l u e s . ^5

T h i s ,  t o  P r o f e s s o r  J o r d a n ,  m e r e l y  p o i n t s  u p  t h e  f a l l a c y  o f  

v i e w i n g  e t h i c a l  i s s u e s  s u b j e c t i v e l y .  As a n  a d m i n i s t r a t o r ,  

t h e  t e c h n i c a l  "m us t"  i s  t h e  p r o p e r  c o n c e r n  o f  t h e  " b u s i n e s s 

man" ; h i s  m o ra l  d i lemma r e s u l t s  f ro m  t h e  f a c t  t h a t  t h e  o r 

g a n i z a t i o n  o f  w h ich  he i s  p a r t  i s  n o t  i n s t r u m e n t e d  to w a rd  

p u b l i c  e n d s . 'Tliat i s ,  one m u s t  view " a l l  a c t i o n ,  f o r  p o l i t i 

c a l  p u r p o s e s ,  a s  a  s y s t e m  o f  o b j e c t i v e  f u n c t i o n s  w h ic h  c a n 

n o t  be u n d e r s t o o d  by r e f e r e n c e s  t o  i n d i v i d u a l s . " ^ ^

M a c h in e ry  an d  P u rp o se

While  t h e  s i m i l a r i t y  o f  P r o f e s s o r  J o r d a n ' s  a d m i n i s 

t r a t i v e  t h e o r y  w i t h  much c u r r e n t  t h e o r y  i n  t h e  f i e l d  i s  a p 

p a r e n t ,  he d raw s  e t h i c a l  i m p l i c a t i o n s  f rom  i t  t h a t  few Amer

i c a n  t h e o r i s t s ,  a t  l e a s t ,  would  r e a c h .  The m o s t  i m p o r t a n t  

o f  t h e s e  i s  r e l a t e d  t o  t h e . d i s t i n c t i o n  b e tw e e n  " e x e c u t i o n "  

an d  " a d m i n i s t r a t i o n . "

Most A m er ican  s t u d e n t s  o f  a d m i n i s t r a t i o n  seem t o  have

'^ S s y l v i a  and  B e n jam in  S e lekm an ,  Power and  M o r a l i t y  i n  
a  B u s i n e s s  S o c i e t y  (New Y ork :  M c G ra w -H i l l ,  1 9 5 6 ) , pp .  1 7 9 -8 0 .

^ ° J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  423 .
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i d e n t i f i e d  t h e  a d m i n i s t r a t i v e  an d  e x e c u t i v e  f u n c t i o n s  i n  

t h e i r  d i v i s i o n  o f  g o v e r n m e n t  i n t o  t h e  two s p h e r e s  o f  p o l i 

t i c s  and  a d m i n i s t r a t i o n .  As P r o f e s s o r  W hite  h a s  w r i t t e n ,  

a d m i n i s t r a t i o n  c o n s i s t s  o f  " a l l  t h o s e  o p e r a t i o n s  h a v i n g  f o r  

t h e i r  p u r p o s e  t h e  f u l f i l l m e n t  o r  e n f o r c e m e n t  o f  p u b l i c  p o l i 

c y . "  '^7 P r o f e s s o r  J o r d a n ,  on t h e  o t h e r  h a n d ,  m a i n t a i n s  t h e  

d i s t i n c t i o n ;  i n  h i s  a n a l y s i s ,  a d m i n i s t r a t i o n  d e a l s  w i t h  t h e  

f u l f i l l m e n t  o f  p u b l i c  p o l i c y  w h i l e  e x e c u t i o n  i s  i t s  e n f o r c e 

m e n t , an d  he h a s  a n  a l m o s t  a n a r c h i s t i c  d e s i r e  t o  s e e  t h e  

l a t t e r  " b r e d  o u t"  o f  human l i f e .  At b e s t ,  t h e  o n l y  f u n c t i o n  

o f  t h e  e x e c u t i v e ,  i n  t h e  e n d - r e a l i z i n g  s e n s e ,  i s  a s  a  symbol  

t o  r e m in d  t h e  p e o p l e  o f  t h e  p u b l i c  p e r o g a t i v e . ^ ^  O t h e r w i s e ,

t h e r e  i s  no r e a l  p u b l i c  o b j e c t i v e  f u n c t i o n  w h ic h  t h e  e x 
e c u t i v e  c an  p e r f o r m ,  a n d  he i s  t o  be r e g a r d e d  r a t h e r  a s  
a s o u r c e  o f  d a n g e r  and  w e a k n e s s  i n  t h e  p u b l i c  l i f e  on 
a c c o u n t  o f  t h e  f a c t  t h a t  he i s  l i k e l y  t o  c o n f u s e  h i s  
s u b j e c t i v e  s t a t u s  a s  d e f e r e n t i a l  symbol w i t h  i n h e r e n t  
a u t h o r i t y ,  an d  t h e  " i n t e r e s t s "  he comes t o  r e p r e s e n t  
w i t h  t h e  s o v e r e i g n t y  a n d  a u t h o r i t y  w h ich  b e l o n g  p r o p e r 
l y  o n l y  t o  t h e  l a w . ^9

The e x e c u t i v e  f u n c t i o n  o f  e n f o r c e m e n t  s h o u ld  be overcome 

t h r o u g h  t h e  im p ro v e m e n t  o f  t h e  law t o  t h e  p o i n t  w here  i t  a p 

p r o a c h e s  a  s e l f - e n f o r c i n g  v a l i d i t y .

Professor Jordan, then, would view the id e n t i f i c a t io n

L e o n a rd  D. W h i t e ,  I n t r o d u c t i o n  t o  t h e  S tu d y  o f  
P u b l i c  Admin i s t r a t i o n , 4 t h  e d .  (New Y ork :  The M a c m i l l a n  Co.,
1 9 5 5 7 7  p .  1 .

MO
J o r d a n ,  T h eory  o f  L e g i s l a t i o n , o p . c i t . , p.  4 2 6 .

^9Ib id .
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o f  t h e  e x e c u t i v e  and  th e  a d m i n i s t r a t i v e  a s  a n  a c c e p t a n c e  o f  

t h e  i m p e r f e c t i o n s  o f  t h e  l e g i s l a t i v e  p r o c e s s  a s  n o r m a t i v e ,  

w h e r e a s  t h e  u s e  o f  f o r c e  t o  m a i n t a i n  " law" i s  t e s t i m o n y  t o  

i t s  d e f e c t i v e  n a t u r e . 2 ^

f o r c e ,  i n  h i s  v iew ,  u l t i m a t e l y  i s  s e l f - d e f e a t i n g  

when u s e d  t o  m a i n t a i n  a  g i v e n  p a t t e r n  o f  l i f e ,  b e c a u s e . l i f e ,  

a s  n a t u r a l  and  c u l t u r a l ,  c a n  s u r v i v e  o n l y  a s  i t  i s  a d a p t i v e  

t o  c h a n g e .  T h i s  i s  t r u e  r e g a r d l e s s  o f  t h e  m e thods  o f  f o r c e  

t h a t  a r e  u s e d - - p o l i c e  o r g a n i z a t i o n s ,  a r m i e s ,  P i n k e r t o n  d e 

t e c t i v e s ,  r e g u l a t o r y  a g e n c i e s ,  o r  t h e  more s u b t l e  m e thods  o f  

p s y c h o l o g i c a l  c o n t r o l .  Long b e f o r e  t h e  p r e s e n t  d i s c u s s i o n  

o f  " h i d d e n  p e r s u a d e r s "  and  "M a d iso n  Avenue,"  P r o f e s s o r  J o r 

d a n  was c r i t i c a l  o f  t h e  t e c h n i q u e s  o f  p s y c h o l o g i c a l  c o n t r o l ,  

s a y i n g  t h a t  t h e

p s y c h o l o g i c a l  method . . . a s su m e s  t h a t  t h e  a t t e n t i o n  
and  i n t e r e s t s  o f  p e r s o n s  may be d i s t r a c t e d  f rom  t h e  r e a l  
i s s u e s  o f  a  p r a c t i c a l  s i t u a t i o n ,  and  w h i l e  t h u s  d i s t r a c 
t e d  t h e  i n d i v i d u a l  may be made t o  p e r f o r m  t h e  f u n c t i o n  
d e s i r e d  o f  h im .  . . . Thus t h e  u s e  o f  p s y c h o l o g i c a l  
m e th o d s  c o n s i s t s  s i m p l y  i n  d i s t r a c t i n g  t h e  p e r s o n  and  
r e l i e v i n g  him o f  h i s  i n t e l l i g e n c e  and  o f  h i s  i n t e r e s t s  
a s  a  p erson  w h i l e  h i s  a c t i v i t i e s  a r e  b e i n g  h a b i t u a t e d  
and  m e c h a n i s e d  i n  t h e  i n t e r e s t  o f  a b s t r a c t  p r o c e s s .

Such m e th o d s  a r e  s e l f - d e f e a t i n g ;  t h e y  d e c e i v e  b o t h  t h e  s u b 

j e c t  and  t h e  m a n ip u la to r ,  b e c a u s e  " t h e  a c t o r  a l o n e  can  r a 

t i o n a l l y  c o n t r o l  a c t i o n ;  and  a n y  c o n t r o l  f rom  a n y  s o u r c e

pO cf .  s u p r a , pp. 1 4 6 -5 4 .

5 1 J o r d a n ,  Theory  o f  L e g i s l a t i o n , o p . c i t . , p.  43 5 .
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o u t s i d e  t h e  a c t o r  h i m s e l f  i s  a fo rm  o f  f o r c e ,  how ever  i t  may 

be v e i l e d  i n  p s y c h o l o g i c a l  o r  m e n t a l  t r a p p i n g s 52

But w h i l e  P r o f e s s o r  J o r d a n  m a i n t a i n s  t h a t  " f o r c e  can  

n e i t h e r  e s t a b l i s h  n o r  m a i n t a i n  a n y t h i n g  p e r m a n e n t  i n  t h e  c u l 

t u r a l  l i f e , " 53 he d o es  n o t  i g n o r e  i t s  i m p o r t a n c e .  H i s  f o rm u 

l a t i o n ,  f o r  ex am p le ,  g o e s  beyond t h e  se e m in g  s e m a n t i c i s i n  o f  

O r t e g a  y G a s s e t ,  v/ho w r i t e s  t h a t

t h i s  s t a b l e ,  no rm a l  r e l a t i o n  among men w h ic h  i s  known a s  
" r u l e "  n e v e r  r e s t s  on f o r c e j on t h e  c o n t r a r y ,  i t  i s  b e 
c a u s e  a man o r  g ro u p  o f  men e x e r c i s e  command t h a t  t h e y
h ave  a t  t h e i r  d i s p o s i t i o n  t h a t  s o c i a l  a p p a r a t u s  o r  ma
c h i n e r y  known a s  f o r c e .  54

F o r c e ,  f o r  P r o f e s s o r  J o r d a n ,  r e c e i v e s  i t s  n a t u r a l  e x p r e s s i o n

a s  p o w er - - t h e  a c t i v e  w i l l - e n e r g y  ex p e n d ed  i n  t h e  e f f o r t  o f

t h e  i n s t i t u t i o n a l  w i l l  t o  e f f e c t u a t e  a n  e n d .  'Phis i d e a  i s  no

more m y s t i c a l  t h a n  P r o f e s s o r  D im o ck 's  o b s e r v a t i o n  t h a t

when a  r e v o l u t i o n a r y  new p r o d u c t  o r  s e r v i c e  a p p e a r s  on 
th e  s c e n e ,  a n d  a t  t h e  same t im e  a  s t r o n g  p e r s o n a l i t y  a l 
so  a p p e a r s ,  a n  e m p i re  i s  l i k e l y  t o  be b u i l t  i n  s h o r t
t im e .  D u r in g  t h i s  p e r i o d  a d r i v i n g  f o r c e  i s  a t  w ork ,  
a p p a r e n t l y  w i t h o u t  much th ou gh t f o r  p r o p e r  m e th o d s  o f  
o r g a n i z a t i o n  and  a d m i n i s t r a t i o n ,  b u t  s u c c e s s f u l  n o n e t h e 
l e s s  b e c a u s e  t h e  o p p o r t u n i t y  i s  s o  g r e a t . 55

5 ^ I b i d . , p.  435.

5 3 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p.  339 .  
The s i m i l a r i t y  betw een P r o f e s s o r  J o r d a n ' s  t h e o r y  an d  t h a t  o f  
Max Weber seems t o  end on t h i s  p o i n t .  Weber e m p h a s i z e s  p o s i 
t i v e l y  t h e  power r e l a t i o n  i n  s o c i e t y ,  to  t h e  p o i n t  t h a t  P r o 
f e s s o r  F r i e d r i c h  h a s  s u g g e s t e d  t h a t  he  " s a n c t i f i e s  p o w e r ."
Cf. C. J .  F r i e d r i c h ,  " Some O b s e r v a t i o n s  on W e b e r ' s  A n a l y s i s  
o f  B u r e a u c r a c y , "  i n  M e r to n ,  e_t a l . ,  o£.  c i t . , pp .  2 7 - 3 3 .

5 ^ Jo se  O r te g a  y G a s s e t ,  The R e v o l t  o f  t h e  M asses  
(New York:  W. W. N o r to n  C o . ,  1 9 3 2 ) ,  p .  I 3Ô.

5 5 M a r s h a l l  E. Dimock, A d m i n i s t r a t i v e  V i t a l i t y  (New
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Such e v e n t s  a r e  c h a r a c t e r i z e d  by P r o f e s s o r  J o r d a n  a s  " i n s t i 

t u t i o n a l i z a t i o n s  o f  n a t u r a l  f o r c e s  an d  a g e n c i e s  . . . b r o u g h t  

a u t o n o m o u s l y  i n t o  e x i s t e n c e  f o r  t h e  p e c u l i a r  t a s k  o f  g i v i n g  

e x p r e s s i o n  t o  a  p u r p o s e .  . . . " 5 o  At s u c h  t i m e s ,  " t h e  i n t e r 

v e n t i o n  o f  [ e x e c u t i v e ]  a u t h o r i t y  w i t h  i t s  a b s t r a c t l y  m a n u f a c 

t u r e d  i n s t r u m e n t s  i s  d i s a s t r o u s . " 5 7  Such i n t e r v e n t i o n  p r e 

v e n t s  t h e  f u l f i l l m e n t  of  t h e  p u rp o se  and  s e r v e s  m e r e l y  t o  

m a i n t a i n  outmoded i n s t i t u t i o n a l  e x p r e s s i o n s  o f  p a s t  p u r p o s e s .

P r o f e s s o r  J o r d a n  a r g u e s  t h a t  t h i s  n e g a t i v e  a p p r o a c h  

t o  a d m i n i s t r a t i o n - - i . e . , a s  i n  " e x e c u t i v e  c o n t r o l " - - i s  a n  i n 

h e r i t a n c e  f rom  i n d i v i d u a l i s m ,  w i t h  i t s  law o f  c o n f l i c t  a s  t h e  

u l t i m a t e  " s o c i a l "  f a c t ,  and  i t s  r e s u l t i n g  c o n c e p t i o n  o f  t h e  

" s t a t e "  a s  a n  a b s t r a c t  r e g u l a t o r y  d e v i c e .  To him,  on t h e  

o t h e r  h a n d ,  t h e  s t a t e  i s  i n  r e a l i t y  " t h e  s y s t e m  o f  i n s t i t u 

t i o n s  t h r o u g h  w h ich  w i l l  r e a l i z e s  p u r p o s e .  . . . " 5 ^  As s u c h ,  

i t  i n c l u d e s  a l l  o f  t h e  i n s t i t u t i o n s  t h r o u g h  w h ic h  w i l l  r e a l 

i z e s  p u r p o s e s ,  i n c l u d i n g  t h e  econom ic  i n s t i t u t i o n s  w i t h  t h e i r  

" p r i v a t e "  p r o p e r t y  b a s e  w h ic h  he s e e s  a s  d o m i n a t i n g  c o n te m p 

o r a r y  s o c i e t y .  He a s s e r t s  t h a t

York :  H a r p e r  & B r o t h e r s ,  1 9 5 9 ) ,  P- 11.  While  P r o f e s s o r  J o r 
d a n  s e e k s  r a t i o n a l  c o n t r o l  by t h e  s p e c u l a t i v e  w i l l  o f  t h e  i n 
d i v i d u a l ,  he a l l o w s  f o r  s u c h  c a s e s  a s  t h i s  i n  h i s  b e l i e f  t h a t  
i n t e l l i g e n c e  i s  n o t  a lw a y s  n e c e s s a r i l y  c o n s c i o u s .

t O j o r d a n ,  Tiieory o f  L e g i s l a t i o n , o p . c i t . , p.  3 0 5 ,

5 7 j b i d .

S S j b i d . , p. 410.
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t h e  i n d u s t r i e s  o f  d i s t r i b u t i o n  o f  fo o d  and  p r o v i s i o n  o f  
f u e l ,  e t c . ,  a l l  s u c h  p r a c t i c a l  p u r p o s e s ,  a r e  a s p e c t s  of  
p u b l i c  l i f e , a n d ,  a s  s u c h ,  a r e  p r o p e r t y ,  and  when a d e 
q u a t e l y  a p p r o p r i a t e d  t o  t h e i r  p u r p o s e  a r e  p u b l i c  f u n c 
t i o n s ,  and  s h o u l d  be i n c o r p o r a t e d  w i t h i n  t h e  a d m i n i s t r a 
t i v e  m echanism  a s  p u b l i c  f u n c t i o n s . 59

H is  p o s i t i o n  i s  n o t  t i i a t  c o r p o r a t i o n s  " o u g h t "  t o  be p u b l i c  

e n t e r p r i s e s ,  b u t  r a t h e r  t h a t  t h e y  a r e  p u b l i c  f u n c t i o n s .

9 l b i d . ,  o .  412.

^ % i s  view i s  t h a t  s i n c e  t h e s e  i n s t i t u t i o n s  p l a y  a 
r o l e  i n  p u b l i c  l i f e  t h e y  a r e  p u b l i c  f u n c t i o n s  a n d  o u g h t  
t h e r e f o r e  t o  be p u b l i c  i n s t i t u t i o n s .  The r e l e v a n t  q u e s t i o n  
i s  t h e  f u n c t i o n a l  one w h i c h ,  i n . t e r m s  o f  t h e  " d e c i s i o n -  
making"  a p p r o a c h ,  s e e k s  t o  f i n d  th e  s o u r c e  o f  t h e  d e c i s i o n s  
t h a t  a f f e c t  p u b l i c  l i f e .

S t a t e d  i n  t h e s e  t e r m s .  P r o f e s s o r  J o r d a n  h a s  b e e n  
j o i n e d  i n  h i s  i n t e r p r e t a t i o n - - a t  l e a s t  t o  t h e  e x t e n t  o f  r e c 
o g n i z i n g  t h e  i n a d e q u a c y  o f  " p r i v a t e  p r o p e r t y "  n o t i o n s - - b y  
su c h  s c h o l a r s  a s  P e t e r  P. D r u c k e r ,  The Concep t  o f  t h e  C o r p o r 
a t i o n  (New Y ork :  The John  Day C o . ,  194671 C. W r i g h t  M i l l s ,
The Power E l i t e  (New York :  O xford  U n i v e r s i t y  P r e s s ,  1 9 5 6 ) ;  
A d o l f  A. B e r l e ,  J r . ,  The 2 0 t h  C e n t u r y  C a p i t a l i s t  R e v o l u t i o n  
(New York :  H a r c o u r t ,  B r a c e  & C o . ,  1 9 5 4 ) , a n d  Power W i th o u t  
P r o p e r t y  (New York : H a r c o u r t ,  B ra c e  & C o . ,  1 9 5 9 ) ;  R o b e r t  A. 
G ordon ,  B u s i n e s s  L e a d e r s h i p  i n  t h e  L a rg e  C o r p o r a t i o n  (Wash
i n g t o n  : The B r o o k i n g s  I n s t i t u t i o n ,  194-5) ; R o b e r t  A. D a h l ,  
" B u s i n e s s  and  P o l i t i c s :  A C r i t i c a l  A p p r a i s a l  o f  P o l i t i c a l  
S c i e n c e , "  A m er ican  P o l i t i c a l  S c i e n c e  Rev iew ,  L I U  ( 1 9 5 9 ) ,  
p p .  1 - 3 4 ;  J o s e p h  A. S c h u m p e te r ,  C a p i t a l i s m , S o c i a l i s m , and 
Democracy  (New York : H a r p e r  & B r o t h e r s ,  194271 W al to n  H a m i l 
t o n ,  The P o l i t i c s  o f  I n d u s t r y  (New Y ork :  A l f r e d  A. K nopf ,  
1 9 5 7 ) ;  John K. G a l b r a i t h ,  A m er ican  C a p i t a l i s m  ( B o s to n :  Hough- 
t o n - M i f f l i n ,  1 9 5 2 ) ;  James G. Burniiam, Pne M a n a g e r i a l  R e v o l u 
t i o n  (New Y ork :  The John Day C o . ,  1 9 4 1 ) ;  an d  many o t h e r s .

Among t h e  p o l i t i c a l  s c i e n t i s t s .  P r o f e s s o r  M err iam  
w r o t e  i n  1944 t h a t  "many o f  t h e  common d i s t i n c t i o n s  b e tw e e n  
s t a t e s  and  o t h e r  s o c i e t i e s  d i s t i n g u i s h  l i t t l e  on c l o s e  a n a l 
y s i s .  Tha t  t h e  s t a t e  h a s  a  u n i v e r s a l  j u r i s d i c t i o n  o v e r  i t s  
t e r r i t o r i e s  an d  a  monopoly o f  v i o l e n c e  i s  u s u a l l y  d e c l a r e d ,  
and  a t  t i m e s  t h i s  c o n c l u s i o n  may s e r v e  a u s e f u l  p u r p o s e ,  w i t h  
v a l u e  a s  a b r o a d  h i s t o r i c a l  o b s e r v a t i o n .  B u t  i f  t r a d i t i o n a l  
f o rm s  o f  v i o l e n c e  a r e  s u p e r s e d e d  by m i l d e r  fo rm s  o f  a g g r e s 
s i o n  n o t  d e f i n a b l e  a s  v i o l e n c e ,  su ch  a s  p s y c h o l o g i c a l  p r e s 
s u r e  ‘V ■ What i f  t h e  s t a t e  be a  w o r l d  s t a t e ' ;  C h a r l e s  E. Mer
r i a m ,  P u b l i c  and  P r i v a t e  Governm ents  (New Haven :  Yale  U n i v e r 
s i t y  P r e s s ,  1 9 4 4 ) ,  p .  16 .
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H is  demand I s  t h a t  t h e y  be r e c o g n i z e d  a s  s u c h  and  g i v e n  t h e i r  

p r o p e r  p l a c e  w i t h i n  t h e  p u b l i c  l i f e .  O t h e r w i s e ,  " n o  s y s t e m  

o f  p u b l i c  p o l i c y  can  work  u n t i l  t h e  f u n c t i o n  o f  p r o p e r t y  and  

t h e  econom ic  i n t e r e s t  a r e  g i v e n  t h e i r  p l a c e  u n d e r  t h e  r e 

q u i r e m e n t s  o f  u l t i m a t e  e n d s . " ° ^

T h i s  view o f  P r o f e s s o r  J o r d a n ’ s was o n l y  a n  e a r l y  

t r u m p e t  i n  w hat  h a s  become a r i s i n g  c h o r u s  o f  d i s s e n t  f rom  

t h e  a c c e p t e d  b u t  f u t i l e  a t t e m p t  t o  r e g u l a t e  t h e s e  econom ic  

i n s t i t u t i o n s  t h r o u g h  " a n t i - t r u s t "  l e g i s l a t i o n ^ ^  and  r e g u l a 

t o r y  a g e n c i e s . o3 Thus P r o f e s s o r  B e r l e  h a s  w r i t t e n  t h a t

c o r p o r a t e  m anagements  have  r e a c h e d  a p o s i t i o n  f o r  t h e  
f i r s t  t im e  i n  t h e i r  h i s t o r y  i n  w h ich  t h e y  m us t  c o n s c i o u s 
l y  t a k e  a c c o u n t  o f  p h i l o s o p h i c a l  c o n s i d e r a t i o n s .  They 
m ust  c o n s i d e r  t h e  k i n d  o f  a  community i n  w h ich  t h e y  have  
f a i t h ,  and  w h ic h  t h e y  w i l l  s e r v e ,  and  w h ich  t h e y  i n t e n d  
t o  h e l p  c o n s t r u c t  and  m a i n t a i n .  I n  a  w ord ,  t h e y  m us t  
c o n s i d e r  t h e  a n c i e n t  p ro b le m  o f  t h e  "good  l i f e , "  and  how 
t h e i r  o p e r a t i o n s  can  be a d a p t e d  t o  a f f o r d i n g  o r  f o s t e r 
i n g  i t . ô 4

A l a b o r  h i s t o r i a n  w r i t e s  : " i f  t h e  c o r p o r a t i o n  i s  t o  s u r v i v e ,  

i t  w i l l  nave  t o  be endowed w i t h  a  m o ra l  r o l e  i n  t h e  world.

J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  431 .

^^The f a i l u r e  h a s  b e e n  d i s c u s s e d  by D av id  T. B a z e l -  
t o n ,  " p a c t s  and  F i c t i o n s  o f  U. S. C a p i t a l i s m , "  The R e p o r t e r , 
XXI (S e p te m b e r  17,  1 9 5 9 ) ,  P- 4 7 .

° 3 T h i s  h a s  b e e n  r e s e a r c h e d  by Samuel  P. H u n t i n g t o n ,  
C l i e n t a l i s i n  i n  A d m i n i s t r a t i v e  P o l i t i c s  ( Cambridge : H a r v a rd  
U n i v e r s i t y ,  u n p u b l i s h e d  Ph.D. t h e s i s ,  1 9 5 1 ) .

u ^ B e r l e ,  The 2 0 t h  C e n tu r y  C a p i t a l i s t  R e v o l u t i o n , o p . ■ 
c i t . , pp .  1 6 6 - 7 .  Tliese a r e  s t a t e m e n t s  of  p i o u s  p r e a c h i n g ,  
r a t h e r  t h a n  d e s c r i p t i o n s  o f  f a c t .

oSprank Tannenbaum, A P h i l o s o p h y  of Labor (New York:
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Recognition of the public functions of corporations 

comes from corporate managers as well as from scholars. The 

Chairman of the Board of United States Steel,  although an a r 

dent defender of managerial autonomy, has s tated that

in a corporation, the managing employees decide what 
should be made, who shall  s e l l ,  and who shall  account 
for i t s  a f f a i r s ;  in a word, who shall  prudently balance 
the in te re s t s  of owners and employees in  the group.
Such decisions, however, are successful only i f  th e y  
also meet the requirements of persons outside the pro
ductive group who are being served by i t . ° °

And an expert on corporate public re la t ions  has s tated the

case even more strongly:

Tne support of the corporation should be made evident 
for every leind of community enterprise  that  contributes
to human progress............  Any management which e x p e c t s
to thrive on the basis of cu l tural  progress developed by 
others, without also making a rea l  contribution of i t s  
own, i s  l iv ing  the l i f e  of a leech, however unconscious
ly- -and will  u l t imate ly  be so regarded and in the long 
run met with d isc ip l ine .  . . . Tne c o r p o r a t io n  there
fore has a proper economic concern in knowing that i t s  
plant communities have a t t r a c t iv e  l ib ra r i e s ,  modern hos
p i t a l s ,  good recrea tion  f a c i l i t i e s  for both youth and 
adu lts ,  and an education system that provides a sound 
foundation of in te r e s t  and knowledge in both the sc ien
ces and the l ib e ra l  a r ts .b?

Tiese are novel ideas among American corporate mana

g e r s , ^8 however, and seemingly none of them rea l ize  any po-

A lfr e d  A. Knopf ,  195%), p .  168.

ObRoger B lo u g h ,  F r e e  ffen and  th e  C o r p o r a t i o n  (New 
York:  M cG raw -H i l l ,  1 9 5 9 ) ,  p.  31

John W. H il l ,  Corporate Public Relations (New York: 
Harper & Brothers, 1 9 5 3 ) ,  P. 84.

88Recent research has disclosed that  American busi
nessmen possess "almost a stubborn in te l le c tu a l  conserva-
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l i t i c a l  I m p l i c a t i o n s  o f  s u c h  e x t e n s i v e  p u b l i c  r e s p o n s i b i l i 

t i e s .  They i l l u s t r a t e  o n l y  p a r t i a l l y ,  t h e r e f o r e .  P r o f e s s o r  

J o r d a n ' s  e a r l y  a n a l y s i s  o f  t h e  p ro b le m  p o sed  by s u c h  i n s t i 

t u t i o n s  f o r  a d m i n i s t r a t i v e  t h e o r y .  They c e r t a i n l y  would  d i s 

a g r e e ,  f u r t h e r m o r e ,  w i t h  h i s  c o r r e l a t e d  demand f o r  t h e  r e 

s u l t s  o f  w h ic h  t h e y  s p e a k  " t o  be a c h i e v e d  a l o n g  w i t h  a  r a 

t i o n a l  p o l i t i c a l  o r g a n i z a t i o n . " o 9  He m a i n t a i n s  t h a t

g o v e r n m e n t ,  a s  t h e  r e p r e s e n t a t i v e  o f  t h e  p o l i t i c a l  l i f e ,  
and  i n t e r e s t ,  a s  r e p r e s e n t a t i v e  o f  t h e  econom ic  l i f e ,  
i n e v i t a b l y  come t o  c o m b i n a t i o n  u n d e r  t h e  same p u r p o s e s .  
Only ,  u n d e r  p r e s e n t  p o l i t i c a l  m e th o d s ,  o r g a n i z e d  i n t e r 
e s t  t a k e s  p o s s e s s i o n  and  c o m p le te  c o n t r o l  o f  g o v e r n m e n t  
and  t h u s  o f  t h e  d i r e c t i o n  o f  p u b l i c  l i f e ;  w h e r e a s  i n t e r 
e s t  and  t h e  econom ic  p r o c e s s  s h o u ld  be made t h e  c o n t e n t  
o f  t h e
made i n s t r u m e n t s

p o l i t i c a l  l i f e  an d  t h e  i n s t i t u t i o n s  o f  i n d u s t r y  
i s t r u m e n t s  o f  p u b l i c  a d m i n i s t r a t i o n .

As r e l a t e d  t o  h i s  t h e o r y  of  a d m i n i s t r a t i o n .  P r o f e s s o r  

J o r d a n ' s  p o i n t  i s  t n a t  t h e  i n s t i t u t i o n s  o f  i n d u s t r y  a r e  o n l y  

m a c h i n e s ,  e n g a g e d  i n  t h e  p r o d u c t i o n  and  d i s t r i b u t i o n  o f  

" t h i n g s "  w h ich  may o r  may n o t  be " o b j e c t s " - - i . e . , t h e  r e a l i 

z a t i o n  o f  p u r p o s e s .  These  m a c h in e s  c a n n o t  be r a t i o n a l l y  c o n 

t r o l l e d ,  s i n c e  r a t i o n a l  c o n t r o l  p r e s u p p o s e s  i n t e l l i g i b i l i t y  

w h ic h ,  i n  t u r n ,  i s  p o s s i b l e  o n l y  t h r o u g h  t h e i r  d e f i n i t i o n  i n

t i s m . "  F r a n c i s  X. S u t t o n ,  Seymour E. H a r r i s ,  C a r l  K ay sen ,  
and  James T o b in ,  The A m er ican  B u s i n e s s  Creed (C am b r id g e :  
H a r v a rd  U n i v e r s i t y  P r e s s ,  1 9 5 6 } ,  p .  3^5*

J o r d a n ,  T he ory  o f  L e g i s l a t i o n , o p . c i t . , pp .  4 3 1 - 2 .

'i^^I b i d . ,  pp .  4 1 1 - 2 .  He o b v i o u s l y  r e j e c t s  w h a t  h a s  
b e e n  d e s c r i b e d  a s  a n  a t t e m p t  " t o  a v o i d  p u b l i c  o w n e r s h i p  i n  
f a v o r  o f  p u b l i c  r e g u l a t i o n .  . . . "  Dimock, Dimock, and  
K o e n ig ,  o£. c i t . , p .  189.
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t e r m s  o f  t h e i r  p u r p o s e  w i t h i n  t h e  w h o l e - - t h e i r  p u b l i c  f u n c 

t i o n .  The a d m i n i s t r a t i v e  p r o b le m  w i t h  r e g a r d  t o  t h e s e  i n s t i 

t u t i o n s

i s  one o f  a d a p t i n g  o r  a p p r o p r i a t i n g  human a c t i v i t y - - v ; o r k  
- - t o  t h e  p o s s i b i l i t i e s  o f  u t i l i t y  i n  t h i n g s - - u t i l i t y  b e 
i n g  i n t e r p r e t e d  i n  t e r m s  b o t h  o f  u s e  a n d  e n j o y m e n t  b u t  
w i t h o u t  r e f e r e n c e  t o  o w n e r s h i p ;  an d  o f  a d a p t i n g  o r  a p p r o 
p r i a t i n g  human t h o u g h t  w i t h  r e s p e c t  t o  e n d s  and  means t o  
t h e  s u b s t a n c e  a n d  m ethod  o r  p r o c e s s  o f  human a c t i v i t y . ? ^

Under  t h e  p r e s e n t  a r r a n g e m e n t ,  b o t h  human a c t i v i t y  and  th e  

human c a p a c i t y  f o r  t h o u g h t  a r e  a p p r o p r i a t e d  t o  t h e  mere s u b 

j e c t i v e  i n t e r e s t s  of. t h e  c o r p o r a t e  i n s t i t u t i o n ,  w i t h o u t  r e 

g a r d  t o  t h e  end  o f  t h e  p r o c e s s .

I n  a n y  c a s e .  P r o f e s s o r  J o r d a n  s e e s  m o s t  o f  t h e  " e n 

f o r c e m e n t "  a s p e c t s  o f  g o v e r n m e n t - - i . e . , i t s  e x e c u t i v e  f u n c -  

t i o n s - - a s  a  r e s u l t  o f  t h i s  i r r a t i o n a l  d i v i s i o n  o f  t h e  p o 

l i t i c a l  an d  t h e  e c o n o m ic ,  w h e r e i n  c o r p o r a t e  o r  g r o u p  i n t e r 

e s t  p l a y s  s u c h  a  d o m i n a n t  r o l e  i n  t h e  m ak ing  o f  p u b l i c  p o l i 

cy  t h a t  o p p o r t u n i t y  f o r  a c t i o n  t o  a c h i e v e  e n d s  i s  m i n i m i z e d .  

N a t u r a l l y ,  a  g e n e r a l  d e t e r i o r a t i o n  i n  t h e  q u a l i t y  o f  t h e  s o 

c i a l  f a b r i c  r e s u l t s ,  m a n i f e s t e d  i n  v a r i o u s  u n s o c i a l - - e . g . , 

c r i m i n a l - - f o r m s  o f  b e h a v i o r .  What r e q u i r e s  t o  be done i n  

t h i s  s i t u a t i o n  i s  t o  f r e e  t h e  i n s t i t u t i o n a l  w i l l s  f o r  e f f e c 

t i v e  a c t i o n  t o  a t t a i n  e n d s .  B u t  t h i s ,  i n  t u r n ,  i n v o l v e s  t h e  

e l i m i n a t i o n  o f  e x e c u t i v e  c o n t r o l s ,  w h ich  can  be done  s a f e l y  

o n l y  a f t e r  t h e  e l i m i n a t i o n  o f  t h e  i n t e r e s t  m o t i v e  w h ic h  h a s

7 Ï Jordan, Theory o f  L e g i s l a t i o n , op . c i t . , p. 435.
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had  t o  be c h e ck e d  t o  make l i f e  p o s s i b l e  i n  i t s  b a r e  e s s e n 

t i a l s .  I n t e r e s t ,  f i n a l l y ,  can  be e l i m i n a t e d  f ro m  p u b l i c  l i f e  

o n l y  t h r o u g h  t h e  e l i m i n a t i o n  o f  t h e  " p r i v a c y "  o f  p r o p e r t y ,  

a n d  th e  r e c o g n i t i o n  o f  p r o p e r t y  a s  a  fo rm  o f  i n d i v i d u a l i t y - - 

i . e . , a s  a  means by w h ic h  p u b l i c  p u r p o s e s  a r e  a c t u a l i z e d .

But  t h e s e  a r g u m e n t s  a l l  l e a d  t o  t h e  c o n c l u s i o n  t h a t  

a d m i n i s t r a t i o n  i s  e f f e c t i v e  o n l y  when t h e  m a c h in e s  o f  p r o 

d u c t i o n  a r e  p r o p e r l y  i n s t r u m e n t e d  t o  p u b l i c  e n d s .  To p u t  i t  

s u c c i n c t l y ,  e n d s

come i n t o  e x i s t e n c e  t h e n  t h r o u g h  t h e  a d e q u a t e  em bodim ent  
o f  p u r p o s e s  i n  fo rm s  o b j e c t i f i e d  i n  a c t i o n ,  a n d  t h i s  
s t a t e m e n t  i s  t h e  w ho le  p h i l o s o p h y  o f  t h e  p r a c t i c a l  l i f e  
and  t h e  g ro u n d  p r i n c i p l e  o f  a d m i n i s t r a t i o n . ' 2

I t  i s  i n  t h e  a c h i e v e m e n t  o f  t h e s e  e n d s  t h a t  law i s  a c t u a l l y

"m a d e ,"  a s  opposed  t o  i t s  mere i d e a t i o n .  Tli is  f a r ,  a t  l e a s t .

P r o f e s s o r  J o r d a n  a g r e e s  w i t h  J u s t i c e  Holmes t h a t  " t h e  l i f e  o f

t h e  law h a s  n o t  b e e n  l o g i c ;  i t  h a s  b e e n  ex p e r ie n c e . " ^3

To r e i t e r a t e ,  t h e n ,  " a d m i n i s t r a t i o n  i s  . . . t h e  mak

i n g  o f  law o u t  o f  f a c t ,  t h e  r e n d e r i n g  s i t u a t i o n s  o f  f a c t  r a 

t i o n a l  and  i n t e l l i g i b l e  f o r  u s e , w h ic h ,  a s  a l e g a l  c o n c e p t i o n ,

r e f e r s  t o  t h e  p o s i t i o n  o r  s t a t u s  w h ich  f a c t  o c c u p i e s  i n  t h e  

e n d . " 7 4  The f a c t  i s  made i n t e l l i g i b l e , -  a n d  t h u s  u s a b l e ,  by

? 2 i b i d . , p .  392 .

7 3 o i i v e r  W en d e l l  Holm es ,  J r . ,  Tne Common Law ( B o s to n :  
L i t t l e ,  Brown & Co . ,  l 3 8 l ) ,  p .  1.

7 4 Jordan, Tiieory of  L e g i s l a t i o n , op . c i t . , p. 437.
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b e i n g  c o n v e r t e d  i n t o  a  w i l l ,  or s y s t e m a t i z e d  w i t h  r e s p e c t  t o  

a  p u r p o s e .  As w i l l ,  t h e  s y s t e m  o f  f a c t  i s  e f f e c t i v e ,  b u t  i t  

i s  o n l y  a s  w i l l  becomes a fo rm  o f  i n d i v i d u a l i t y - - i . e . ,  i n d i 

v i d u a t e d  a s  a  f u n c t i o n  w i t h i n  t h e  w h o l e - - t h a t  i t s  e f f e c t i v e 

n e s s  r e s u l t s  i n  t h e  r e a l i z a t i o n  o f  e n d s .

As a form o f  i n d i v i d u a l i t y ,  t h e  " c o r p o r a t e  w i l l  i s  

p r o d u c t i v e l y  a c t i v e  i n  t h e  p r o c e s s  o f  a d m i n i s t r a t i o n ,  where  

th e  method employed i s  t h a t  o f  s o c i a l  e x p e r i m e n t a t i o n  and  

wiiere law i s  made i n  i t s  m a t t e r  and  i t s  d e t a i l . " 7 5  Thus ,

" th e  u l t i m a t e  s o u r c e  o f  law i s  t h e  a d m i n i s t r a t i v e  process ."76

The lavf o f  l i f e ,  t h e n ,  i n  t h e  s e n s e  o f  w h a t e v e r  d e 

g r e e  o f  o r d e r  p r e v a i l s  t h e r e i n ,  u l t i m a t e l y  i s  made by the  

m a c h i n e r y  o f  l i f e ,  b u t  m a c h in e r y  m u s t  be i n s t r u m e n t e d  tow ard  

en d s  t h r o u g h  a d m i n i s t r a t i o n  b e f o r e  t h e  law becomes r a t i o n a l  

a s  r e s u l t i n g  f rom and a s s i s t i n g  t h e  r e a l i z a t i o n  o f  p u r p o s e s .  

Tne a l t e r n a t i v e  i s  f o r  th e  m a c h i n e r y  t o  be i t s  own " la w ,"  i n  

w h ic h  case  n a t u r a l - c u l t u r a l  l i f e  becomes th e  g r i s t  f o r  t h e  

u n d i r e c t e d  r e p e t i t i v e  p r o c e s s  o f  t h e  m i l l - - a s ,  e . g . ,  when 

p e o p l e  a r e  p e r s u a d e d  t o  consume more and  more u nw an ted  b e 

c a u s e  u n n eed ed  goods  f o r  t h e  s a k e  o f  th e  econom ic  m echan ism ,  

r a t h e r  t h a n  u t i l i z i n g  t h a t  m echanism  t o  s u p p l y  o b j e c t s  f o r  

th e  " good l i f e . "  T h is  l i f e  would i n c l u d e  t h e  " p u b l i c  r ea lm "

75 i b i d . , p. 242.

7 6 i b i d . ,  p. 426.
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vvhich P r o f e s s o r  G a l b r a i t h  f i n d s  p o v e r t y - s t r i c k e n  i n  t h e  

r d d s t  o f  p r i v a t e  a f f l u e n c e . 77 M a c h in e ry  i s  t h e  means t h r o u g h  

v ;hich p u r p o s e s  a r e  r e a l i z e d ,  and  lav; i s  made; l e f t  to  i t s e l f ,  

o r  u n i n s t r u m e n t e d  toward e n d s ,  i t  becomes a  m o n s t e r  w h ich  

f e e d s  upon  t h e  n a t u r a l - c u l t u r a l  l i f e  i n  w h ich  i t  h a s  i t s  

o r i g i n .

A d m i n i s t r a t i v e  O r g a n i z a t i o n  an d  P e r s o n n e l  

T u r n i n g  f rom  P r o f e s s o r  J o r d a n ' s  f u n c t i o n a l  i n t e r p r e 

t a t i o n  of  a d m i n i s t r a t i o n ,  i t  may be n o t e d  t h a t  he d e a l t  i n  

g r e a t e r  d e t a i l - - a l t h o u g h  s t i l l  s p a r i n g l y - - w i t h  t h e  o r g a n i z a 

t i o n a l  a s p e c t s  o f  t h i s  p h a s e  o f  t h e  l e g i s l a t i v e  p r o c e s s  t h a n  

e i t h e r  o f  t h e  o t h e r s . H i s  s u g g e s t i o n s  i n  t h i s  r e g a r d  w i l l  

be c o n s i d e r e d  u n d e r  t h r e e  h e a d i n g s :  a d m i n i s t r a t i v e  t e c h n o c 

r a c y ,  t h e  p ro b le m  o f  p e r s o n n e l ,  and  th e  s i z e  o f  t h e  a d m i n i s 

t r a t i v e  mechanism.

A d m i n i s t r a t i v e  Tec h n o c r a c y  

P r o f e s s o r  J o r d a n  f e l t  t h a t  t r a d i t i o n a l  c o n c e p t s  o f  

a d m i n i s t r a t i v e  o r g a n iz a t io n  must be and  w ere  b e i n g  m o d i f i e d  

t o  p r o v i d e  t h e  f l e x i b i l i t y  demanded by t h e  e x p e r i m e n t a l  m e t h 

od and  t h e  e x p e r t i s e  r e q u i r e d  by t h e  s p e c i a l i z e d  n a t u r e  o f  

i n d u s t r i a l  l i f e .  Tii is  new ty p e  o f  a d m i n i s t r a t i v e  o r g a n i z a 

t i o n ,  ’Which he c a l l s  t h e  " t e c h n o c r a t i c , "  n e e d s  to  be r e c o g 

n i z e d  a s  t o  i t s  p r o p e r  f u n c t i o n  w i t h i n  t h e  v.'hole o f  l i f e .

^'7John K. G a l b r a i t h ,  The A f f l u e n t  S o c i e t y  ( B o s to n :  
H o u g h t o n - M i f f l i n ,  I 9 5 8 ) ,  p .  2 p l .
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He i n t r o d u c e s  h i s  t h e o r y  o f  a d m i n i s t r a t i v e  t e c h n o c 

r a c y ? ^  t h r o u g h  a  d i s c u s s i o n  o f  t h e  " two g e n e r a l  t y p e s  of  

m e th o d s  o f  a d m i n i s t r a t i o n " ? 9  w h ic h  he f e e l s  h av e  c h a r a c t e r 

i z e d  c o n t r o l  o v e r  p u b l i c  l i f e  i n  t h e  p a s t :  ( l )  a u t o c r a t i c  

a d m i n i s t r a t i v e  o r g a n i z a t i o n ,  and  (2)  d e m o c r a t i c  a d m i n i s t r a 

t i v e  o r g a n i z a t i o n .

I n  t h e  a u t o c r a t i c  m o d e l ,  w h ich  he b e l i e v e d  t o  have  

bee n  m o s t  p r o m i n e n t  t h r o u g h o u t  h i s t o r y ,  " a d m i n i s t r a t i v e  a c 

t i v i t y  i s  c o n c e i v e d  t o  a r i s e  w i t h i n  a c e n t r a l  a b s o l u t e  a u 

t h o r i t y  and f l o w  o u tw a rd  and  downward so  a s  t o  em brace  t h e  

e n t i r e  s y s t e m . T h i s  m ethod o f  a d m i n i s t r a t i o n  h a s  b e e n  

p a r t i c u l a r l y  p r e v a l e n t  i n  " c a s e s  where  p u b l i c  p r o c e s s e s  a r e  

u n d e r  p r i v a t e  c o n t r o l .  . . . " 8 1  .Tiiis i n c l u d e s ,  o f  c o u r s e ,  

t h e  c o n t r o l  o f  i n d u s t r y  by " b u s i n e s s . "

I t  i s  n o t  a l w a y s  t r u e  t h a t  a  s i n g l e  i n d i v i d u a l  i s 

s u e s  e v e r y  d i r e c t i v e  i n  t h e  a u t o c r a t i c  m o d e l .  I n  f a c t ,  t h e  

c o r p o r a t e  i n s t i t u t i o n  f r e q u e n t l y  d e v e l o p s  a  b l i n d  au tonom y

7 q I '‘ ^Tl'ie r e l a t i o n  b e tw e e n  P r o f e s s o r  J o r d a n ' s  c o n c e p t i o n  
o f  t e c h n o c r a t i c  a d m i n i s t r a t i v e  o r g a n i z a t i o n  and  t h e  p o l i t i 
c a l  movement  t h a t  f l o u r i s h e d  b r i e f l y  u n d e r  t h e  name d u r i n g  
th e  e a r l y  1 5 3 0 ' s seems t o  be no g r e a t e r  t h a n  t h e  i n f l u e n c e  
o f  T i i o r s t e i n  V e b le n  upo n  b o t h ,  e v e n  t h o u g h  P r o f e s s o r  J o r d a n  
p enned  h i s  t h e o r y  a t  a b o u t  t h a t  t i m e .  C e r t a i n l y  he d i d  n o t  
w i s h  t o  g i v e  c o n t r o l  o v e r  t h e  s p e c u l a t i v e  and  r e f l e c t i v e  
f u n c t i o n s  t o  t e c h n i c i a n s .

?8^Jordan ,  Ti ieory  o f  L e g i s l a t i o n , o p . c i t . , p .  413 .

GOlbid.
c ^ I b i d . '
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t h a t  o p e r a t e s  e f f e c t i v e l y  t o  c o n t r o l  a l l  t h e  f a c t - c o n t e n t ,

human and  m a t e r i a l ,  em b raced  w i t h i n  t h e  s y s t e m .  I n  t h e  c a s e

o f  e rn p lo y e r -e rap lo y ee  r e l a t i o n s  i n  i n d u s t r y ,  f o r  ex am p le ,

t h e  r i g i d i t y  o f  t h e  c o n t r o l  i s  m i t i g a t e d ,  i n  i t s  s u b 
j e c t i v e  r i g o r ,  a t  l e a s t ,  by  t h e  f a c t  t h a t  t h e  c o n t r o l  
i s  made i m p e r s o n a l  i n  b e i n g  m e d i a t e d  t h r o u g h  t h e  ma
c h i n e r y  by w h ich  t h e  i n d i v i d u a l ' s  a c t i v i t i e s  a r e  i n 
s t r u m e n t e d .  . . .

D o m in a t io n  o f  t h e  i n d i v i d u a l  i s  t h e n  e x e r c i s e d  by t h e  m ech

a n i s m  i t s e l f ,  r a t h e r  t h a n  by  a  " m a n a g e r , "  and  t h e  m a c h i n e ' s  

p r o c e s s  becomes i t s  own " l a v ; . "  I n  s u c h  c a s e s ,

t h e  t o t a l  e f f e c t  o f  t h e  s y s t e m  o f  m a c h i n e r y  i s  t o  c r e a t e  
f o r  t h e  s y s t e m  a s o r t  o f  b l i n d  a u t o m a t i s m ,  a n d ,  w i t h  a 
c e r t a i n  d e g r e e  o f  " p e r f e c t i o n "  o f  o r g a n i z a t i o n  and  ma
c h i n e r y ,  t h e  d e g r e e  o f  a u t o m a t i s m  r e a c h e s  t h e  p o i n t  
w here  a l l  p e r s o n s  i n v o l v e d ,  e v e n  i n c l u d i n g  "m a n a g e m e n t , "  
a r e  e q u a l l y  s u b j e c t  t o  t h e  a b s o l u t e  c o n t r o l  o f  t h e  mere
w e i g h t  o f  t h e  m echan ism .

As e x p r e s s e d  i n  m odern  i n d u s t r i a l  o r g a n i z a t i o n .  P r o 

f e s s o r  J o r d a n  t l io u g h t  t h a t  t h e  a u t o c r a t i c  m ethod o f  a d m i n i s 

t r a t i o n  i s  " t h e  n a t u r a l  h e i r  o f  t h e  o l d  p o l i t i c a l  a u t o c r a -

Q^I b i d .

^ 3 l b i d . T h i s  would  be a n  e x c e l l e n t  s t a t e m e n t  of  
W h y te ' s  g e n e r a l  t h e s i s .  Cf.  W i l l i a m  H. Whyte , J r . ,  Tne O r
g a n i z a t i o n  Man (New York :  Simon & S c h u s t e r ,  1 9 5 6 ) .  I t  i s  
a l s o  s i m i l a r  t o  t h e  S h e r i f i a n  c o n c e p t  o f  t h e  g r o u p  a s  c h a r 
a c t e r i z e d  by i n t e r n a l i z e d  norms a n d  a c c e p t e d  s t a t u s  and  r o l e  
r e l a t i o n s h i p s ,  e s p e c i a l l y  when t h e s e  norms an d  r o l e  r e l a t i o n 
s h i p s  c o n t i n u e  t o  p e r s i s t  a f t e r  t h e  f u n c t i o n a l  r e l a t i o n s  t h a t  
p rom pted  t h e i r  e m erg en ce  c e a s e  t o  e x i s t .  Of. M u z a fe r  and  
C a r o ly n  W. S h e r i f , Groups i n  Harmony and  T e n s i o n  (New York;  
H a r p e r  & B r o t h e r s ,  1 9 5 3 j •

I t  i s  i n  a  s i t u a t i o n  s u c h  a s  t h i s ,  when t h e  i n d i v i d 
u a l  i s  " u s e d "  by a m echan ism ,  t h a t  t h e  K a n t i a n  e t h i c a l  d i c t u m  
l o s e s  a l l  r e l e v a n c e ,  b e c a u s e  " t h e  w i l l  o f  a  p r o p e r t y - m a s s  
c a n n o t  be q u e s t i o n e d  by t h e  i n d i v i d u a l . "  J o r d a n ,  T h e o ry  o f  
l e g i s l a t i o n , o p . c i t . ,  p .  4 l 4 .



300

r e g a r d l e s s  o f  t h e  e x t e n t  t o  w h ich  i t  becomes camou

f l a g e d  i n  o l i g a r c h y .  And, l i k e  a l l  fo rm s  o f  a u t o c r a t i c  a d 

m i n i s t r a t i o n ,  t h e  o r g a n i z a t i o n  o f  b u s i n e s s

c a n  be shown t o  f a i l  i n  e v e r y  r e s p e c t  of  t h e  a t t a i n m e n t  
o f  human e n d s ,  and t o  become wooden and a b s t r a c t  i n  i t s  
i n c i d e n c e  upon  t h e  human e l e m e n t s  i n  t h e  o r g a n i z a t i o n ;  
and  i t  i s  m a i n t a i n e d  n o t  b e c a u s e  o f  i t s  c o n t r i b u t i o n  t o  
t h e  p u b l i c  w e l f a r e  o r  g o o d ,  b u t  by  t h e  mere  b l i n d  w e i g h t  
o f  t h e  p r o g e r t y - m a s s e s  w hich  a r e  i n c o r p o r a t e d  i n  i t s  
s t r u c t u r e . ^5

T h i s  r e s u l t ,  w h ich  f o l l o w s  f rom  t h e  f a i l u r e  t o  i n s t r u m e n t  

t h e  m a c h in e s  tow ard  p u b l i c  e n d s ,  he f e l t  t o  be ev e n  more 

c h a r a c t e r i s t i c  o f  econom ic  t h a n  o f  p o l i t i c a l  a u t o c r a c y ,  and 

f o r  t h a t  r e a s o n  t h e  f o r m e r  s h o u ld  be more e a s i l y  overcom e.  

P o l i t i c a l  a u t o c r a c y ,  t h a t  i s ,  d i d  p r e t e n d  c o n c e r n  w i t h  t h e  

p u b l i c  good ,  r e g a r d l e s s  o f  t h e  d e g r e e  t o  w h ich  i t  f a i l e d  i n  

a c t u a l  p r a c t i c e ;  econom ic  a u t o c r a c y ,  on t h e  o t h e r  h a n d ,  com

p l e t e l y  i g n o r e s  human v a l u e s  a s  beyond i t s  s c o p e .

P r o f e s s o r  J o r d a n ' s  c o n c e p t i o n  o f  t h e  d e m o c r a t i c  model  

o f  a d m i n i s t r a t i v e  o r g a n i z a t i o n  i s  c l o s e r  i n  a t t i t u d e  t o  t h e  

d e r o g a t o r y  o p i n i o n  o f  d em o c ra c y  t h a t  p r e v a i l e d  p r i o r  t o  t h e  

s e v e n t e e n t h  c e n t u r y  t h a n  t o  t h e  a t t i t u d e s  i n  t h e  l i b e r a l  " d e 

m o c r a c i e s "  o f  th e  p r e s e n t  d a y .  He a s s e r t s  t h a t  d em o c ra cy  a s  

a n  a d m i n i s t r a t i v e  s y s t e m  i s  a n  i d e a l  t h a t  h a s  n o t  b e e n  t r i e d , ^7

Ĝ ib id .

85ibid.
GG l b i d . ,  p.  145.

Q T lb id . , p.  4 1 7 .
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d e s p i t e  i t s  u s e  a s  i d e o l o g y  t o  e x p l a i n  an d  j u s t i f y  v a r i o u s  

s o c i a l  m ovements, some o f  w h ic h  may have  b e e n  h e a l t h y  i n  

t h a t  t h e y  s e r v e d  t o  promote human v a l u e s .  I d e o l o g i e s ,  how

e v e r ,  hav e  l i t t l e  t o  do w i t h  th e  ch a n g e s  t h a t  o c c u r  " a s  n a 

t u r e  i m p i n g e s  upon p u r p o s e  [and]  c r e a t e  [ s ]  a u t o m a t i c a l l y  th e  

c o r p o r a t e  f o r m s " w h i c h  embody t h e s e  c h a n g e s .  T lius , " a s  

f o r  i t s  b e i n g  r e s p o n s i b l e  f o r  new t y p e s  o f  o r g a n i z a t i o n  i n  

modern l i f e ,  dem ocracy h a s  had  l i t t l e  t o  do w i t h  t h a t . " ^ 5

He a r g u e s ,  i n  f a c t ,  t h a t  when the c h a n g e s  h a v e  o c 

c u r r e d  a n d  a t t e m p t s  have b e e n  made t o  p u t  i n t o  e f f e c t  t h e  

i d e a s  u s e d  t o  j u s t i f y  them,  t h e  r e s u l t s  have  b ee n  d i s a s 

t r o u s .  Some o f  t h e s e  i d e a s  w h ich  have  been a p p l i e d  w i t h  r e -  

marlcable  l a c k  o f  s u c c e s s  a r e :

(1 )  With  r e s p e c t  t o  p e r s o n n e l ,  an y b o d y  can  do  a n y 
t h i n g  , and  one can  do i t  a s  w e l l  a s  a n o t h e r .

(2 )  A d m i n i s t r a t i v e  means a r e  s e l e c t e d  on a  b a s i s  o f  
l e a s t  c o s t .

(3 ) N o th in g  r e q u i r e s  t o  be done p e r m a n e n t l y  o r  f i 
n a l l y ,  an d  th e  same t h i n g  may be done s u c c e s s i v e l y  i n  
d i f f e r e n t  ways .

(4)  Tne t e s t  o f  t h e  r i g h t n e s s  o f  w h a t  i s  done  i s  i t s  
s a t i s f a c t o r i n e s s ,  c h i e f l y  t o  t h e  p erso n  who d o e s  i t .

(b )  I t s  method  i s  n o t  e x p e r i m e n t ,  s i n c e  i t  r e c o g n i z e s  
no p r i n c i p l e s ,  b u t  h a z a r d  o r  a d v e n t u r e ,  d e p e n d i n g  o n l y  
on s u g g e s t i o n s  o f  t h e  moment.

( 0 ) The o b j e c t  o f  a d m i n i s t r a t i v e  p r o f i c i e n c y  i s  tem 
p o r a r y  u t i l i t y .

(7 ) A d m i n i s t r a t i o n  s h o u l d  e x a l t  t h e  i n d i v i d u a l .  Ev
e r y  i n d i v i d u a l  i s  t h e o r e t i c a l l y  a n  autocrat .

3 8 i b i d . . p .  413.

3 9 i b i d . ,  p .  4 1 9 .

g^Ibid., p. 421.
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Tiie a t t e m p t  t o  a p p l y  su c h  p r i n c i p l e s  t o  t h e  e x i g e n c i e s  o f  

l i f e  i s  p a r t l y  r e s p o n s i b l e ,  he c l a i m s ,  f o r  t h e  f a c t  t h a t  

" m o s t  modern a t t e m p t s  a t  d e m o c ra c y  have  r e s u l t e d  i n  th e  e s 

t a b l i s h m e n t  o f  t h e  o p p o s i t e  t y p e  o f  a d m i n i s t r a t i v e  s y s t e m ,  

v i z . ,  t h e  a u t o c r a t i c  and  t y r a n n o u s  mechanism  o f  o l i g a r c h i c  

m i n o r i t y . "91  I n  t e r m s  o f  t h e  a c t u a l  e f f e c t  o f  d e m o c r a t i c  

a d m i n i s t r a t i v e  s y s t e m s  upon t h e  human v a l u e s  i t  was s u p p o s e d  

t o  e x a l t ,  " n o t h i n g  c a n  be more c r u e l  o r  b r u t a l  t h a n  t h e  d e 

s t r u c t i o n  o f  human b e in g s  by waves  o f  d e m o c r a t i c  p r e j u d i c e .

. . . " 9 2  The i n i i e r e n t  r a t i o n a l i t y  o f  t h e  human i n d i v i d u a l  

upon  w h ic h  th e  i d e a l  r e s t e d  was a c h i m e r a ,  a n d ,  i n  a c t u a l  

o p e r a t i o n ,  t h e  d e m o c r a t i c  mode o f  a d m i n i s t r a t i o n  " i s  now b e 

in g  r e c o g n i z e d  a s  a  f a i l u r e . " 93

P r o f e s s o r  J o r d a n  t h o u g h t  t h a t  t h e  new t e c h n o c r a c y  

p r e s e n t l y  e v o l v i n g  com bines  w h a t e v e r  i s  v a l i d  o f  b o t h  t h e  

d e m o c r a t i c  and  a u t o c r a t i c  m e th o d s  u n d e r  t h e  h i g h l y  s p e c i a l 

i z e d  c o n d i t i o n s  o f  m odern  l i f e .  E l e m e n t s  o f  t h e  d e m o c r a t i c  

i d e a l  w h ich  he s e e s  a s  v a l i d  a r e  t h e  d e s i r e  t o  e d u c a t e  t h e  

i n d i v i d u a l ,  w h ich  " e n d e a v o r s  t o  r a i s e  t h e  s t a n d a r d  o f  h i s  

c a p a c i t i e s  t o  th e  p o i n t  w here  f u l l  a c c e s s  t o  t h e  p u b l i c  good 

may be a l l o w e d  him," 9 4  and  t h e  i d e a  t h a t  a l l  i n d i v i d u a l s  m u s t

9 1 I b i d . , pp .  4 2 1 - 2 .

9 2 I b i d . , p. 420.
9 3 I b i d . , p .  419 .

9 4 i b i d . , p.  422 .
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be given access to the instruments through which ends may be 

fashioned and rea l ized .  Under modern conditions, of course, 

tiiis necess i ta tes  the recognition of property as a public 

function. Democracy a lso  emphasizes the public obligation 

of every c i t izen  for h is  contribution to the order of l i f e .

Tne valid element of the au tocra t ic  model i s  i t s  con

cept of "superior r i g h t , " which i s  being transferred  from the 

"divinely endowed" au tocra t  to the person of superior techni

cal competence.

[Vi]herever the old autocracy involved the loss of r igh ts  
by the individual who happened to stand in the way of 
the au tocra t ,  t h e  newer autocracy of the technician or 
competent expert undertakes, however f a u l t i l y ,  to r e d i s 
t r ib u te  the r ig h ts  as objective socia l  functions,  not 
regardless of the individual,  but independently of his 
special  claims, in  a system whose "goods" w il l  accrue to 
the persons involved in the socia l  body without sp e c ia l 
ized reference to any person. Tnat i s ,  problems of pol
i t i c s  are being viewed objectively and im personal ly .

Tne conception of equali ty  which th is  involves i s  not an ab

solute ,  because ab s t rac t ,  "natural" equali ty ,  but the guar
antee of access to the objects and a c t i v i t i e s  upon which the 

f u l l  l i f e  depends, to t h e  extent tha t  the person can u t i l i z e  

these by means of his na tu ra l  endowment as developed to the 

maximum degree through the educative p r o c e s s . 9°

Tne technocratic administrative system, in Professor 

Jordan* s view, avoids both the Charybdis of au to c ra t ic  or

95 l b i d .

S ^ I b i d . , p. 429.
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t e c h n i c a l  n a r r o w n e s s  and  t h e  S c y l l a  o f  t h e  a d m i n i s t r a t i v e  

i n c o m p e te n c e  o f  t h e  m a s s e s .  Such a  s y s t e m ,  he b e l i e v e d ,  

would  d e m o n s t r a t e  " t h a t  d e m o c r a t i c  e q u a l i t y  i s  n o t  i n c o m p a t 

i b l e  w i t h  a r i s t o c r a t i c  c o m p ete n c e ," 57 b e c a u s e  a s  i t  became 

more and  more r a t i o n a l ,  t h e  f u l l  c a p a c i t i e s  o f  e a c h  i n d i v i d 

u a l  would  be u t i l i z e d  i n  t h e  p r o c e s s  o f  l i f e .

G iven  th e  b e s t  p o s s i b l e  a d m i n i s t r a t i v e  o r g a n i z a t i o n .  

P r o f e s s o r  J o r d a n  d o e s  n o t  b e l i e v e  t h a t  c o n t r o l  o f  t h e  em er 

g e n t  n o v e l t y  i n  l i f e  a c t u a l l y  w i l l  l e a d  t o  a  U t o p i a .  Nor 

d o e s  he b e l i e v e  t h a t  n o v e l t y  f o l l o w s  a n y  p a r t i c u l a r  law o f  

h i s t o r i c  d e v e l o p m e n t ,  a s  i n  Marxism.  He would  a g r e e  w i t h  

H e i l b r o n e r  t h a t ,

l o o k i n g  a t  some o f  t h e  i n s t i t u t i o n s  we n o u r i s h  and  d e 
f e n d ,  i t  would  n o t  be d i f f i c u l t  t o  m a i n t a i n  t h a t  o u r  s o 
c i e t y  i s  a n  immense s t a m p i n g  p r e s s  f o r  t h e  c a r e l e s s  p r o 
d u c t i o n  o f  u n d e r d e v e l o p e d  and  m a l fo rm ed  human b e i n g s ,  
and  t h a t ,  w h a t e v e r  i t  may c l a i m  t o  b e ,  i t  i s  n o t  a  s o c i 
e t y  f u n d a m e n t a l l y  c o n c e r n e d  w i t h  m o ra l  i s s u e s ,  w i t h  s e r 
i o u s  p u r p o s e s ,  o r  w i t h  human d i g n i t y . 5°

So a l t h o u g h  U t o p i a  w i l l  n o t  be r e a l i z e d  i n  f a c t ,  t h e  n o v e l 

t i e s  t h a t  emerge d u r i n g  t h e  c o u r s e  o f  n a t u r a l - c u l t u r a l  e v o l u 

t i o n  a r e  p o s s i b i l i t i e s  t h a t  c o n t a i n  t h e  p r o m is e  o f  a  b e t t e r  

l i f e ;  t h e  r e a l i z a t i o n  o f  t h e i r  p o t e n t i a l  d e p e n d s  upon  what  

H e i l b r o n e r  c a l l s  " h i s t o r i c  c o n t r o l . "  And w h i l e  " i t  i s  u n 

q u e s t i o n a b l y  t r u e  t h a t  t h e  e x e r c i s e  o f  . . . h i s t o r i c  con-

97 I b i d . , p . 430 .

9 ^ R o b e r t  L. H e i l b r o n e r ,  The F u t u r e  a s  H i s t o r y  (New 
York:  H a r p e r  & B r o t h e r s ,  1 9 5 9 P* 199*
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t r o l  i s  fraught with r i sk ,  . . . s_o ^  the exercise of non

control

The Problem of Personnel

In so fa r  as th is  control depends upon the adminis

t ra t iv e  process, i t s  perfection depends upon the technical 

adequacy of the administrative mechanism. This, in  turn, 

depends upon the technical competence of i t s  personnel.

The two problems faced by administrative technocracy 

in th is  regard are ( l )  the recruitment of experts ,  and (2) 

keeping these experts oriented toward the public g o o d ,  the 

end of the corporate whole. In the f i r s t  place. Professor 

Jordan believes, the problem of rec ru i t in g  experts " i s  la rge 

ly overcome in  advance in tha t  the le g i s la t iv e  ac t  tha t  e s 

tablishes  the system prescribes the qua l i f ica t ions  for  i t s  

main o f f i c e r s . " 1 0 0  Tnis i s  par t  of the speculative i n s t r u 

mentation of the end; that  i s ,  the speculative in te l l ig en ce ,  

in suggesting the means whereby purposes may be rea l ized ,  

does th is  la rge ly  by determining the type of technical com

petence required by the p a r t icu la r  function.

He fu r th e r  believes that

the posit ion  or function, once i t s e l f  r a t io n a l ly  defined 
under the conditions of jus t ice  and proper performance 
of function, w il l  find in  the asp ira t ions  of men the 
kind of competence and the degree of loya l ty  and in teg-

100 Jordan, ü ie o ry  o f  L e g i s l a t i o n , op . c i t . , p. 430.
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r i t y  r e q u i r e d  f o r  t h e  p r o p e r  p e r f o r m a n c e  o f  i t s  f u n c 
t i o n . l O i

W hile  t h i s  p e r h a p s  seems o p t i m i s t i c  o r  e v e n  i d e a l i s t i c ,  i t

a p p e a r s  t o  be t h e  o p e r a t i o n a l  h y p o t h e s i s  o f  m o s t  p e r s o n n e l

p r o g r a m s .  Thus t h e  C i v i l  S e r v i c e  A s s e m b l y ' s  Commit tee  on

P o s i t i o n - C l a s s i f i c a t i o n  h a s  w r i t t e n  t h a t

p o s i t i o n - c l a s s i f i c a t i o n  . . . a d h e r e s  s t r i c t l y  t o  t h e  
v iew  t h a t  t h e  c u r r e n t  d u t i e s  a n d  r e s p o n s i b i l i t i e s  o f  a  
p o s i t i o n  a r e  t h e  s o l e  b a s i s  f o r  i t s  c l a s s i f i c a t i o n ,  and  
r e c o g n i z e s  a t  t h e  same t im e  t h a t  t h e s e  may be  ch an g ed  
i n  c h a r a c t e r ,  d i f f i c u l t y ,  o r  s c o p e  by  r e a s o n  o f  t h e  c a 
p a b i l i t i e s  o f  t h e  em ployee  o c c u p y in g  t h e  p o s i t i o n . ^02

T h i s  i s  n o t  d i f f e r e n t  i n  s u b s t a n c e  f ro m  P r o f e s s o r  J o r d a n ' s

a p p l i c a t i o n  o f  t h e  i d e a l  :

t h e  a d m i n i s t r a t i v e  a g e n t  s h o u l d  be ex am in ed  i n  a d v a n c e  
o f  h i s  s e l e c t i o n  a s  t o  h i s  p o s s e s s i o n  o f  t h e  c a p a c i t i e s  
p e c u l i a r l y  a p p r o p r i a t e  t o  t h e  f u n c t i o n  f o r  w h i c h  he  i s  
s e l e c t e d . . . . 1 ^ 3

I n  e i t h e r  c a s e  t h e r e  seems t o  be a  hope  t h a t  i n d i v i d u a l s  w i l l  

s e e  i n  t h e  p o s i t i o n  a n  o p p o r t u n i t y  f o r  a c t i o n  t h a t  w i l l  s a t 

i s f y  t h e i r  c r e a t i v e  a b i l i t i e s ,  an d  t h a t  t h i s  v i s i o n  o f  o p p o r 

t u n i t y  " w i l l  e s t a b l i s h  a  p r i o r  c l a i m  upo n  t h e  a s p i r a t i o n s  o f  

p e r s o n s ,  and  l e a d  them t o  d e s i r e  a  l i f e  w ork  w i t h i n  i t s  a c 

t i v i t i e s  i n  p r e f e r e n c e  t o  a n o t h e r  c o n n e c t i o n . " 1 ^ 4

l O l f b i d . , p .  382 .
102 C i v i l  S e r v i c e  A s s e m b l y ' s  Commit tee  on P o s i t i o n -  

C l a s s i f i c a t i o n ,  " ' P o s i t i o n '  Does Not  Mean ' E m p l o y e e , ' "  i n  
Rowat,  op. c i t . ,  p .  2 2 6 .

1*^3 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p p .  3 8 0 -
3 8 1 . I t a l i c s  a d d e d .

104 I b i d . , p. 3 8 1 .
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The s o l u t i o n  t o  t h e  s e c o n d  p r o b l e m - - k e e p i n g  t h e  e x 

p e r t s  o r i e n t e d  to w a rd  t h e  p u b l i c  g o o d - - i s  no more d i f f i c u l t  

i n  i t s  t h e o r e t i c a l  s t a t e m e n t  t h a n  t h e  f i r s t .  I t s  s o l u t i o n  

i n i t i a l l y  d e p e n d s ,  once a g a i n ,  upo n  t h e  s u c c e s s f u l  c o m p l e t i o n  

o f  t h e  s p e c u l a t i v e  p h a s e  o f  t h e  l e g i s l a t i v e  p r o c e s s ,  p a r t i c u 

l a r l y  i n  t h e  d e t e r m i n a t i o n  o f  t h e  e n d - o b j e c t  of  t h e  a d m i n i s 

t r a t i v e  p h a s e .  T h i s  i s  b e c a u s e  t h e  a d m i n i s t r a t i v e  s y s te m

t e n d s  t o  d e v e l o p  a s p o n t a n e i t y  w h ic h  m a i n t a i n s  i t s  o r 
g a n i z a t i o n  and  e f f e c t i v e n e s s  i n  j u s t i c e  by v i r t u e  o f  t h e  
r i g h t n e s s  and  wisdom o f  t h e  s p e c u l a t i v e  i d e a l s  i n  a c c o r d 
a n c e  w i t h  w h ic h  i t  was o r i g i n a l l y  c o n s t i t u t e d . ^^5

I f  t h e  p u r p o s e  i s  p r o p e r l y  o b j e c t i f i e d  and  i n s t r u m e n t e d ,  " t h e  

i n e r t i a  o f  t h e  s y s t e m  w i l l  e x e r t  a  d i r e c t i n g  i n f l u e n c e  o v e r  

t h e  a c t i v i t i e s  o f  a n y  member." ^ ^ o  P r o f e s s o r  J o r d a n  a d o p t s  a 

W e b e r ia n  a p p r o a c h  t o  t h e  d i f f i c u l t y ,  i f  n o t  t h e  i m p o s s i b i l i 

t y ,  o f  c o n t r o l  ( i n  t h e  u s u a l  s e n s e  o f  a r b i t r a r y  d i r e c t i o n )  o f  

t h e  a d m i n i s t r a t i v e  s y s t e m ; " t h e  l a r g e r  f u n c t i o n a l  g ro u p  

o p e r a t i n g  a s  a n  i n d i v i d u a l  w i l l  be c o n t r o l l e d  and  d i r e c t e d  

by t h e  f u n c t i o n a l  s y s t e m  o f  w h ic h  i t  i s  a  p a r t .  . . ." 1 0 8

IQSl b i d . , p. 383. 

lOoi b i d .

B u r e a u c r a t i c  a d m i n i s t r a t i o n  means  f u n d a m e n t a l l y  
t h e  e x e r c i s e  o f  c o n t r o l  on t h e  b a s i s  o f  k n o w led g e .  Tl i is  i s  
t h e  f e a t u r e  o f  i t  w h ic h  makes  i t  s p e c i f i c a l l y  r a t i o n a l .  T h i s  
c o n s i s t s  on t h e  one h and  i n  t e c h n i c a l  know ledge  w h ic h ,  by  i t 
s e l f ,  i s  s u f f i c i e n t  t o  i n s u r e  i t  a  p o s i t i o n  o f  e x t r a o r d i n a r y  
pow er .  B u t  i n  a d d i t i o n  t o  t h i s ,  b u r e a u c r a t i c  o r g a n i z a t i o n s  
. . . h a v e  t h e  t e n d e n c y  t o  i n c r e a s e  t h e i r  power  s t i l l  f u r t h e r  
by t h e  know ledge  g ro w in g  o u t  o f  e x p e r i e n c e  i n  t h e  s e r v i c e . "  
Weber ,  o£ .  c i t . , p .  3 ^ 0 .

108 Jordan, Theory of  L e g i s l a t i o n , op . c i t . , p. 3 8 3 .
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Given a system ra t io n a l ly  conceived and honestly embod
ied in proper instruments, and there i s  l i t t l e  l i k e l i 
hood that  i t  w il l  f a i l  p rac t ic a l ly .  The reason so many 
public agencies w il l  not "work" i s  that  the in ten t ion  
that  they should work was never pure.lOg

T h is  l a c k  o f  p u r i t y  o f  m o t iv e  i s  r e f l e c t e d  i n  p r a c t i c a l  l i f e  

i n  a n  o r g a n i z a t i o n  c o l o r e d  by t h e  demands o f  s u b j e c t i v e  i n 

t e r e s t .  T h i s  p r e v e n t s  t h e  a c h i e v e m e n t  o f  f u l l  c o r p o r e i t y ,  

w h e r e i n  t h e  o r g a n i z a t i o n  c o u ld  " d e v e l o p  s p o n t a n e i t y  o f  s e l f -  

c o n t r o l .  . . . " 1 1 0

Successful implementation of purpose depends then in 

large degree upon the speculative determination of the pur

pose as an end, but i t  a lso  requires the creation, through

109l b i d . , p .  384 .

l l O j b i d . ,  p .  3 8 3 * P r o f e s s o r  Dimock,  commenting upon  
Max W e b e r ' s  t h e o r y  o f  b u r e a u c r a c y ,  s a y s  t h a t ,  a c c o r d i n g  t o  
Weber,  " t h e  d e a r e s t  w is h  o f  a  b u r e a u c r a c y  i s  t o  be l e f t  a l o n e  
t o  g e n e r a t e  i t s  own momentum, t h u s  g u a r a n t e e i n g  p e r m a n e n c e ,  
p u r i t y  o f  m o t i v e ,  i m p a r t i a l i t y ,  f a i t h f u l n e s s  t o  r o u t i n e ,  and  
a l l  t h e  r e s t . " Dimock,  A d m i n i s t r a t i v e  V i t a l i t y , o p . c i t . , 
p .  8 2 . W hile  d e r o g a t o r y  i n  t o n e ,  t h i s  i s  a  f a i r l y  a c c u r a t e  
summary o f  t h e  W e b e r ia n  t h e s i s ,  and  P r o f e s s o r  D im o c k 's  c r i t i 
c i sm s  seem t o  t u r n  upon  a  s e m a n t i c  p ro b le m  i n v o l v i n g  t h e  
t e rm s  " r a t i o n a l i t y "  and  " i m p a r t i a l i t y . "  P r o f e s s o r  Dimock 
d o e s  n o t  n o t e ,  h e r e  i n  c r i t i c i s m ,  t h a t  t h e  c o n t i n e n t a l  u s e  
o f  t h e  t e r m  " b u r e a u c r a c y "  d o es  n o t  c a r r y  t h e  u n f a v o r a b l e  v a l 
ue judgm en t  c h a r a c t e r i s t i c  o f  i t s  A n g lo -S ax o n  u s a g e .  Cf.  
F r i t z  M o r s t e i n  Marx,  The A d m i n i s t r a t i v e  S t a t e  ( C h ic a g o :  U n i 
v e r s i t y  o f  C h ic a g o  P r e s s ,  1 9 5 7 )  ̂ pp .  1 6 -3 3 .

Professor Schumpeter, a follower of Weber, suggests 
that  the bureaucratic transformation of capitalism w il l  lead 
to i t s  t r a n s i t io n  in to  a form of socialism, wherein a closer 
approximation of Weber's ideal-type wil l  be realized . Schum
peter ,  o£. c i t . , pp. IgOff.

P r o f e s s o r  J o r d a n ' s  v iew i s  q u i t e  s i m i l a r ,  a l t h o u g h  
f a r  l e s s  d e t a i l e d ,  t o  t h o s e  o f  Weber and  S c h u m p e te r ;  w i t h  
a l l o w a n c e s  f o r  t h e  s e m a n t i c  d i f f i c u l t i e s ,  i t  i s  a l s o  q u i t e  
c l o s e  t o  t h a t  o f  P r o f e s s o r  Dimock,  on many p o i n t s  a t  l e a s t .
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e d u c a t i o n ,  o f  t e c h n i c i a n s  w i t h  b r o a d e r  v i e w p o i n t s  t h a n  h a s  

b e e n  c h a r a c t e r i s t i c  o f  t e c h n i c i a n s  u n d e r  b u s i n e s s  d e m o c ra c y .

A ty p e  o f  t e c h n i c i a n  m us t  be p r o d u c e d  who, " a t  t h e  same t im e  

t h a t  he p o s s e s s e s  a  u n i q u e  c a p a c i t y ,  a l s o  p o s s e s s e s  t h e  

b r e a d t h  and  c o m p r e h e n s i v e n e s s  o f  v iew n e c e s s a r y  t o  e n a b l e  

him t o  k e ep  t h e  p u b l i c  w ho le  i n  mind a s  a n  i t e m  i n  e v e r y  

p l a n  o r  d e c i s i o n . " m  T h is  w i l l  be p o s s i b l e  w i t h  t h e  e l i m i 

n a t i o n  o f  p r o p e r t y  a s  " p r i v a t e " - - t h e  " c o n c r e t e "  e x p r e s s i o n  

o f  s u b j e c t i v e  i n t e r e s t  i n  t h e  l e g i s l a t i v e  p r o c e s s .

W ith  more s p e c i f i c  r e f e r e n c e  t o  t h e  a d m i n i s t r a t i v e  

mechanism i t s e l f ,  i t  i s  i m p o r t a n t  t h a t  none o f  i t s  human 

f a c t - c o n t e n t - - t h e  t e c h n i c i a n s - - b e c o m e  so  e n g r o s s e d  i n  t h e i r  

p a r t i c u l a r  p h a s e  o f  t h e  o p e r a t i o n  t h a t  t h e y  l o s e  s i g h t  o f  

t h e  e n t i r e  m echan ism ,  a l o n g  w i t h  i t s  f u n c t i o n  w i t h i n  t h e  s o 

c i e t y  a s  a  w h o le .  What he h a s  i n  mind i n  t h i s  r e g a r d  h a s  

b e e n  u t i l i z e d  by  some c o r p o r a t e  p e r s o n n e l  m a n a g e r s  i n  t r a i n 

i n g  p r o g ra m s ,  i n  w h ic h  new em p lo y e es  s p e n d  o r i e n t a t i o n  t im e  

i n  many i f  n o t  a l l  o f  t h e  d e p a r t m e n t s  o f  t h e  o p e r a t i o n  b e f o r e  

b e g i n n i n g  t h e i r  s p e c i f i c  t a s k .  P r o f e s s o r  J o r d a n ' s  v iew i s

H ^ I b i d . , p .  4 2 7 . As i n d i c a t e d ,  t h i s  m ean s ,  t h e  e l i m 
i n a t i o n  o r  s u p e r c e s s i o n  o f  i n t e r e s t  a s  a  m o t i v e .  T h a t  s u c h  
i s  p o s s i b l e  P r o f e s s o r  J o r d a n  b e l i e v e d  t o  be e v i d e n c e d  by  t h e  
w ho le  o f  human c u l t u r e ,  w h ic h  " a l r e a d y  a s  a  m a t t e r  o f  f a c t  
r e s t s  upon  a b a s i s  i n  w h ich  i n t e r e s t  h a s  no p a r t  w h a t e v e r .
. . . The d e s t i n y  o f  c u l t u r e  r e s t s  u p o n  t h e  p o s s i b i l i t y  
t h a t  a  s u f f i c i e n t  e l e m e n t  o f  h u m a n i t y  r e m a i n s  d i s i n t e r e s t e d ,  
and  i t  d o e s  n o t  r e q u i r e  e i t h e r  u n u s u a l  wisdom o r  f a i t h  t o  
s e e  t h a t ,  j u s t  now, t h e  b u r d e n s  o f  c u l t u r a l  a f f a i r s  o f  man
k i n d  a r e  b e i n g  c a r r i e d  by men who h a v e  and  w i l l  h a v e  no  i n 
t e r e s t s  w h a t e v e r . "  I b i d . , p .  432 .
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t h a t  know ledge  o f  t h e s e  a s p e c t s  o f  t h e  a d m i n i s t r a t i v e  mech

a n i s m  i s  s o  i m p o r t a n t  t h a t  " t h e  h i g h e s t  o r d e r  o f  p e r s o n s  

w i t h i n  t h e  s y s t e m  s h o u ld  h av e  no f u n c t i o n  o t h e r  t h a n  t o  s e e  

t h a t  t h e  s t a t u s  o f  t h e  w h o le  i s  known t o  e v e r y  p a r t . " 1^2 

Such a  know ledge  w i l l  h e l p  m in im iz e  t h e  o p p o r t u n i t y  f o r  a n y  

s i n g l e  p h a s e  o f  t h e  a d m i n i s t r a t i v e  p r o c e s s  t o  succumb t o  t h e  

r e p e t i t i v e  demands  o f  s u b j e c t i v e  i n t e r e s t ,  an d  w i l l  t h u s  i n 

c r e a s e  t h e  chan ce  f o r  s u c c e s s f u l  a d m i n i s t r a t i o n .  I t  a l s o  

w i l l  s e r v e  t o  b u t t r e s s  t h e  m o ra l  s t a t u s  o f  t h e  a d m i n i s t r a 

t i v e  a g e n t  h i m s e l f .  F o r  e x a m p le ,  t h e  s a n i t a t i o n  d e p a r t m e n t  

e m p lo y e e ,  a  m e n i a l  t a s k  by c o n t e m p o r a r y  s t a n d a r d s ,  can  g a i n  

i n c r e a s e d  m o ra l  a w a r e n e s s  o f  t h e  i m p o r t a n c e  o f  h i s  f u n c t i o n  

a s  he i s  made aw are  o f  t h e  e n t i r e  mechanism  w h ic h  s e e k s  t o  

p ro m o te  s a n i t a t i o n ,  and t h e  n a t u r e  o f  t h e  p u r p o s e  w h ic h  t h i s  

mechanism  s e e k s  t o  embody i n  i t s  o r g a n i z a t i o n .

F i n a l l y ,  P r o f e s s o r  J o r d a n  r e c o g n i z e s  t h e  e l e m e n t  o f  

r i s k  i n v o l v e d  i n  t h e  i n c r e a s e d  i m p o r t a n c e  o f  t h e  t e c h n i c i a n  

i n  s o c i a l  p r o c e s s e s .  T h e re  i s  " a  g r a v e  d a n g e r  t h a t  t h e  t e c h 

n i c i a n  may become a  new a u t o c r a t ,  and  a s  s u c h  t h e  more d a n 

g e r o u s  j u s t  b e c a u s e  o f  h i s  e x t r a o r d i n a r y  c a p a c i t y  i n  a  n a r 

row l i n e . " H 3  There  i s  no c h o i c e ,  h o w e v e r ,  a s  t o  w h e t h e r

t h e  t e c h n i c i a n s  w i l l  be i m p o r t a n t ;  t h e  o n l y  c h o i c e  c o n c e r n s

t h e  p o s s i b i l i t y  o f  t h e i r  c o n t r o l  i n  t h e  s e n s e  o f  u t i l i z i n g

i i z i b i d . . p. 3 8 5 .

1 1 3 i b i d . ,  p . 422.
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t h e i r  c a p a c i t i e s  t o  a c c o m p l i s h  p u b l i c  e n d s .  T h i s  i s  t h e  e l e 

m en t  o f  r i s k  t h a t  c a n n o t  w h o l l y  be e l i m i n a t e d  f ro m  l i f e .  I t  

ca n  be r e d u c e d ,  h o w e v e r ,  t h r o u g h  t h e  r e c o g n i t i o n  t h a t  no man 

i s  m e r e l y  a  t e c h n i c i a n ;  t h a t  i s ,  " t h e  a d m i n i s t r a t i v e  c a p a c i t y  

o f  a g e n t  i n  t h e  i n d i v i d u a l  p r e s u p p o s e s  h i s  c a p a c i t y  a s  t h i n k 

e r . "  A l lo w in g  t e c h n i c i a n s  t o  become mere t e c h n i c i a n s ,

w i t h  t h e i r  c a p a c i t y  f o r  t h o u g h t  d i m i n i s h e d  t h r o u g h  t h e  "mak

i n g  up" o f  t h e i r  m inds  o u t  o f  t h e i r  own t e c h n i c a l  p r o c e s s e s ,  

i s  t h e  f u n d a m e n t a l  c a u s e  o f  t e c h n o c r a t i c  a u t o c r a c y .

The S i z e  o f  t h e  A d m i n i s t r a t i v e  Mechanism

P r o b a b l y  t h e  m os t  common p o p u l a r  a t t i t u d e  t o w ard  a d 

m i n i s t r a t i o n ,  a t  l e a s t  i n  i t s  b u r e a u c r a t i c  i m p l i c a t i o n s  i n  

g o v e r n m e n t ,  i s  t h e  f e a r  o f  s i z e . 115 W hile  i t  w ou ld  be e a s y  

t o  d i s m i s s  t h i s  f e a r  a s  t h e  r e s u l t  o f  a l a c k  o f  u n d e r s t a n d i n g  

o f  b u r e a u c r a c y ,  r o o t e d  i n  t h e  p r e s u p p o s i t i o n s  o f  i n d i v i d u a l 

i s m ,  one f i n d s  many a c a d e m i c i a n s  s u p p o r t i n g  t h e  t h e s i s  t h a t  

l a r g e  s i z e  p e r  ^  i s  b a d .  P r o f e s s o r  Toynbee ,  f o r  e x a m p le ,

l l 4 l b l d . , p .  3 8 1 .

l l ^ T h e r e  i s  " a n  a b u n d a n c e  o f  l i t e r a t u r e  by c r i t i c s  o f  
' b u r e a u c r a c y , *  t y p i c a l l y  c o n c e i v e d  by  them a s  a  d e s p o t i c  a u 
t o c r a c y  o f  c i v i l  s e r v a n t s ,  . . . n o t a b l e  c h i e f l y  f o r  i t s  r i c h 
n e s s  o f  i n v e c t i v e  r a t h e r  t h a n  f o r  i t s  c o n t r i b u t i o n  t o  a  s o c i 
a l  s c i e n c e  o f  o r g a n i z a t i o n . "  M e r to n ,  ^  a l _ . , o£. c i t . , p .  11.

P r o f e s s o r  Marx comments t h a t  s u c h  d e n u n c i a t i o n  " h a s  
l i t t l e  r e f e r e n c e  t o  t h e  i n s t i t u t i o n a l  c h a r a c t e r i s t i c s  and  t h e  
w o r k i n g  p r o c e s s e s  o f  p u b l i c  a d m i n i s t r a t i o n ,  b u t  i t  h a s  done 
much t o  l o w e r  t h e  e s t e e m  i n  w h ich  g o v e r n m e n t  i s  h e l d .  I t  h a s  
e x e r t e d  a  d e t r i m e n t a l  i n f l u e n c e  u p o n  b o t h  t h e  p e r f o r m a n c e  o f  
t h e  a d m i n i s t r a t i v e  s y s t e m  and  t h e  b e h a v i o r  o f  c i v i l  s e r v 
a n t s . "  F r i t z  M o r s t e i n  Marx,  The A d m i n i s t r a t i v e  S t a t e  ( C h i 
c a g o :  U n i v e r s i t y  o f  C h icag o  P r e s s ,  1 9 5 7 ) j P* 33.
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s e e s  l a r g e  s i z e  o f  t h e  b u r e a u c r a c y  a s  a  p r e l u d e  t o  t h e  d e 

t e r i o r a t i o n  o f  c i v i l i z a t i o n . M o s t  p u b l i c  a d m i n i s t r a t i o n  

t h e o r i s t s ,  h o w e v e r ,  wou ld  a g r e e  w i t h  P r o f e s s o r  Dimock t h a t  

" t h e r e  i s  no q u a r r e l  w i t h  s i z e  t h a t  i s  t e c h n o l o g i c a l l y  i n 

d u c e d  b e c a u s e  i f  t h e  t e c h n o l o g i c a l  a s p e c t s  o f  t h e  u n d e r t a k i n g  

a r e  e f f i c i e n t l y  h a n d l e d  t h e r e  a r e  a lw a y s  means o f  o v ercom ing

t h e  human p ro b le m s  t h a t  a r i s e .

W e b e r ' s  a p p r o a c h ,  w h ic h  h as  s e r v e d  a s  a  b e g i n n i n g  

p o i n t  f o r  much r e c e n t  w ork  i n  a d m i n i s t r a t i o n ,  s e e s  o r g a n i z a 

t i o n  a s  c h a r a c t e r i s t i c  o f  l i f e ,  and  b u r e a u c r a c y  a s  a  concom

i t a n t  o f  o r g a n i z a t i o n .  The g r e a t e r  t h e  d e g r e e  o f  o r g a n i z a 

t i o n ,  w h ich  f o l l o w s  a  g r e a t e r  d i v i s i o n  o f  l a b o r  i n  s o c i e t y ,  

t h e  l a r g e r  t h e  s i z e  o f  t h e  a d m i n i s t r a t i v e  m echan ism .  I n  t h e  

w ords  o f  Mannheim, a n o t h e r  f o l l o w e r  o f  Weber,

a  c h i e f  c h a r a c t e r i s t i c  o f  modern c u l t u r e  i s  t h e  t e n d e n c y  
t o  i n c l u d e  a s  much a s  p o s s i b l e  i n  t h e  r e a l m  o f  t h e  r a 
t i o n a l  and  t o  b r i n g  i t  u n d e r  a d m i n i s t r a t i v e  c o n t r o l - -  
a n d ,  on t h e  o t h e r  h a n d ,  t o  r e d u c e  t h e  " i r r a t i o n a l "  e l e 
ment  t o  t h e  v a n i s h i n g  p o i n t .

Mere c o n d e m n a t io n  o f  s i z e ,  many t h i n k ,  m e r e l y  c a u s e s  b l i n d 

n e s s  t o  t h e  r e a l  p r o b le m s  o f  a d m i n i s t r a t i v e  o r g a n i z a t i o n ,

l l 6^ n o l d  J .  Toynbee ,  A S tu d y  o f  H i s t o r y , 10 v o l s .  
(New York:  Oxford  U n i v e r s i t y  P r e s s ,  1 9 3 ^ - 5 ^ ) ,  V, p .  44 .

^ ^ l^D im ock ,  A d m i n i s t r a t i v e  V i t a l i t y , o p . c i t . , pp.

H ^ K a r l  Mannheim, I d e o l o g y  and  U t o p i a  (New York:  P a r 
c o u r t ,  B ra c e  & C o . ,  1 9 3 6 ) ,  p .  114.

^^9one  s u c h  p r o b le m ,  i n  W e b e r ' s  a n a l y s i s ,  i s  t h a t  o f  
" r o u t i n i z i n g "  c h a r i s m a ;  t h i s  may be done by two m e t h o d s :  ( l )
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a l t h o u g h  t h e  l a t t e r ,  i t  may be t r u e ,  may be compounded by 

I n c r e a s e d  s i z e .

P r o f e s s o r  J o r d a n ' s  v iew o f  t h e  a d m i n i s t r a t i v e  mech

a n i sm  i s  n e u t r a l  w i t h  r e f e r e n c e  t o  s i z e ,  w h ic h  he f e e l s  w i l l  

be d e t e r m i n e d  by t h e  n a t u r e  o f  t h e  p u r p o s e s  w h ic h  w i l l  a t 

t e m p ts  t o  embody i n  f a c t .  The "m ere  l i m i t a t i o n  o f  m a c h i n e r y ,  

l i k e  a n y  p r o c e s s  o f  n e g a t i o n ,  can  n e v e r ,  a s  s u c h ,  r e p r e s e n t  

a  p r a c t i c a l  p u rp o se ." 120 i f  t h e  w i l l  r e c e i v e s  p r o p e r  i n d i 

v i d u a t i o n  w i t h i n  t h e  s o c i a l  w h o l e - - i f  i t s  c h a r a c t e r i s t i c  o f  

e f f e c t i v e n e s s  o p e r a t e s  t o  a c t u a l i z e  p u r p o s e s  a s  e n d s - - a  r a 

t i o n a l  a d m i n i s t r a t i v e  m echanism w i l l  r e s u l t .  Thus ,

w hat  w e . l a m e n t  a b o u t  m a c h i n e r y  i s  n o t  t h e n  t h e  number  o r  
t h e  a d e q u a c y  o r  s e r v i c e a b l e n e s s  o f  m a c h in e s  t a k e n  a s  i s o 
l a t e d  t o o l s ,  b u t  t h e  d i s o r d e r  o f  t h e i r  r e l a t i o n s  and  t h e  
f a c t  t h a t  t h e y  h av e  a s  a  whole  no a s s i g n a b l e  m e a n i n g . 121

The s i z e  o f  t h e  m echanism  w i l l  be d e t e r m i n e d ,  i n  l a r g e  p a r t ,  

by  t h e  e v o l u t i o n  o f  n a t u r a l - c u l t u r a l  l i f e  a s  p u r p o s e s  emerge 

and  a s  w i l l  e x e r t s  i t s  p r o p u l s i v e  f o r c e  i n  b l i n d  e f f o r t s  t o  

r e a l i z e  them. W o r ld -w id e  p u r p o s e s ,  a s  f o r  exam ple  t h e  p o s 

t a l  s e r v i c e ,  c o n t r o l  o f  a t o m i c  e n e r g y ,  e t c . , r e q u i r e  a d m in 

i s t r a t i v e  m echanisms  o f  e q u a l  s c o p e ;  m a n ' s  e f f o r t s  s h o u l d  be 

e x p e n d ed ,  t h e r e f o r e ,  n o t  i n  t h e  s e l f - d e f e a t i n g  e f f o r t  t o  n e -

t r a d i t i o n a l l y ,  and  (2)  r a t i o n a l l y .  I n a t t e n t i o n  t o  t h e  p r o b 
lem o f  a d m i n i s t r a t i v e  o r g a n i z a t i o n  t h r o u g h  a  b l a n k e t  condem
n a t i o n  o f  s i z e  d o e s  n o t  p r e v e n t  i t s  g r o w t h ,  a n d  f a v o r s  t r a t i -  
t i o n a l  o v e r  r a t i o n a l  r o u t i n i z a t i o n .  Weber ,  o£.  c i t . , p .  364.

1 2 0 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  392 .  

1 2 1 l b i d . ,  p .  393.



314

g a t e  p u r p o s e  t h r o u g h  l i m i t a t i o n  o f  s i z e ,  b u t  t h r o u g h  t h e  

s p e c u l a t i v e  d e t e r m i n a t i o n  and  i n s t r u m e n t a t i o n  o f  t h e s e  p u r 

p o s e s  .

P r o f e s s o r  J o r d a n ,  i t  s h o u ld  be n o t e d ,  d i d  n o t  c o n 

s i d e r  t h e  i d e a  o f  t h e  p o s s i b i l i t y  o f  s u c h  u n i v e r s a l  m echan

i sm s  a s  n o v e l  and  i d e a l i s t i c .  He m a i n t a i n e d ,  r a t h e r ,  t h a t

c e r t a i n  a d m i n i s t r a t i v e  m echan ism s  w i t h  v e r y  I m p o r t a n t  
l e g i s l a t i v e  c a p a c i t y  o p e r a t e  i n  t h e  i n t e r e s t  o f  t h e  
w hole  o f  h u m a n i t y ,  a n d  , . . i l l u s t r a t e  t h e  p r a c t i c a l 
i t y  o f  t h e  o r g a n i z a t i o n  o f  human l i f e  i n  a  s i n g l e  w o r ld  
s t a t e .  . . ,122

Among t h e s e  a r e  t h e  " o r g a n i z e d  m e t h o d o l o g i e s  o f  r e l i g i o n ,  

s c i e n c e ,  a r t  and  c u l t u r e  g e n e r a l l y ,  a l l  o f  w h ic h  a r e  u n i v e r 

s a l  i n  s c o p e ,  and  d e t e r m i n e  t h e  more c o m p r e h e n s iv e  t y p e s  o f  

a c t i o n  f o r  m a n k i n d . " ^ 2 3  These m echan ism s  he s e e s  a s  a d e q u a t e  

t o  a f a i r l y  h i g h  d e g r e e ,  a l t h o u g h  f r e q u e n t l y  f a i l i n g  o f  p r o p 

e r  i n s t r u m e n t a t i o n .  " The d i f f i c u l t y  i s  n o t  t h a t  t h e r e  i s  t o o  

much m a c h i n e r y ,  . . . b u t  i n  t h e  l a c k  o f  c l e a r  p r i n c i p l e  o f  

a  s p e c u l a t i v e  and  i d e a l  s o r t  by  w h ich  m a c h i n e r y  a n d  p r o c e s s  

may be b r o u g h t  t o  o r d e r . ” ^24

1 2 2 i b l d . ,  p .  4 0 3 .

123l b i d .

1 2 4 i b i d . ,  p. 3 8 9 .



CHAPTER X

LEGISLATION AS REFLECTION: THE JUDICIAL PROCESS

As was noted e a r l i e r , ^  the d i s t in c t io n  of the three 

stages of the l e g i s l a t iv e  process which are necessary to i t s  

an a ly t ica l  discussion i s  misleading in tha t  i t  suggests what 

would be labelled  in  formal government as a hard and f a s t  

"separation  of powers." I t  suggests three d i s t i n c t  processes; 

speculation, followed by administration, followed by r e f l e c 

t ive  adjudication . In the ordinary processes of l i f e ,  how

ever, the three stages are found operating simultaneously 

without hard and f a s t  l ines  separating them. This is  but to 

say that  social  evolution occurs along a continuum, ra the r  

than in  "stop here, s t a r t  there" d is t in c t ion s  among the func

t iona l  phases of th is  change. The speculative in te l l igence  

constantly  i s  in  quest of new purposes, which i t  attempts to 

re a l iz e  ^  idea in  order to devise the instruments through 

which they may be rea l ized  f a c t . The re a l iz a t io n  of these 

purposes ^  f a c t  i s  attempted in the experimental ac t ion  of 

adm inis tra t ion ,  during the course of which they undergo con

t inua l  modification and re d e f in i t io n .

1 Supra, p. 220.
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The th ird  stage of Professor Jordan’s le g is la t iv e  

process i s  a lso  continuous. While the to ta l  success of an . 

experiment cannot be determined r e f le c t iv e ly  before i t s  con

clusion, the more obvious fa i lu re s  can be detected before the 

experiment has run i t s  course. The r e f le c t iv e  in te l l igence ,  

there fore ,  i s  ac t ive  from the moment a t  which the speculative 

ideal  begins to make contact with l i f e  in i t s  concreteness in 

the experimental ac t ion  tha t  looks to the r e a l iz a t io n  of th is  

ideal  as par t  of the order of l i f e .

The separation of powers i s  not, then, par t  of Pro

fessor  Jordan's theory of the le g is la t iv e  process. There are 

reasons fo r  supposing tha t  he envisioned a separate l e g i s l a 

ture and a separate system of courts a t  the level  of ind iv id 

u a l i t y  termed the " s t a t e , "2 but the s ta te  i s  only one--the 

most comprehensive- - o r  the forms of ind iv idua li ty ,  and the 

l e g i s la t iv e  process i s  c h a rac te r is t ic  of a l l  of these.

^He d o e s  w r i t e ,  on t h e  o t h e r  h a n d ,  t h a t  " t h e r e  i s  no 
good r e a s o n  t o  d i v i d e  t h e  l e g i s l a t i v e  a c t  i n t o  a  s p e c u l a t i v e  
and  a  d e l i b e r a t i v e  m o t i v e  [ a s ]  i s  shown by t h e  E n g l i s h  c u s 
tom by w h ic h  t h e  l e g i s l a t i v e  o r g a n  i s  g i v e n  f u l l  au tonom y and  
p a ra m o u n t  a u t h o r i t y ,  w i t h  e x c l u s i v e  power t o  d e t e r m i n e  and  
e s t a b l i s h  i t s  own m e a n i n g s .  The s o v e r e i g n t y  o f  p a r l i a m e n t  
t h u s  p r o v e s  t h a t  t h e r e  i s  no  n e c e s s i t y  t o  s p l i t  t h e  l e g i s l a 
t i v e  f u n c t i o n ,  a n d  t h e  E n g l i s h  cus tom  o f  a s s o c i a t i n g  t h e  f i 
n a l  a u t h o r i t y  w i t h  t h e  King  i n  p a r l i a m e n t ,  m e a n in g ,  I  t a k e  
i t ,  t h a t  t h e  l e g i s l a t i v e  f u n c t i o n  i s  more f u n d a m e n t a l l y  c o n 
n e c t e d ,  f r o m  t h e  p o i n t  o f  v iew  o f  a c t u a l  p r a c t i c e ,  w i t h  t h e  
a d m i n i s t r a t i v e  o r g a n  t h a n  w i t h  t h e  J u d i c i a l ,  w ou ld  seem t o  
be r e a s o n a b l e  s i n c e  i t  p u t s  t h e  e m p h a s i s  upon  t h e  u t i l i t y  
an d  s e r v i c e a b i l i t y  o f  law  r a t h e r  t h a n  u p o n  i t s  power  a n d  a u 
t h o r i t y . "  E l i j a h  J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , 2d e d .  ( C h i 
c a g o :  U n i v e r s i t y  o f  C h icag o  P r e s s ,  1 9 5 2 ) ,  p .  356 .
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The o r g a n i z a t i o n  c o m p r i s e d  o f  a  n a t u r a l  p e r s o n  a n d  

h i s  i n s t r u m e n t s  and  o b j e c t s  i s ,  f o r  ex a m p le ,  a  fo rm  o f  i n d i 

v i d u a l i t y ,  an d  t h e r e f o r e  a  l o c u s  o f  t h e  l e g i s l a t i v e  p r o c e s s .  

The p e r s o n  a s  i n t e l l i g e n c e  s p e c u l a t e s  upon  e n d s  an d  a c t s ,  i n  

h i s  t e c h n i c a l  c a p a c i t y ,  t o  e f f e c t u a t e  them; w h i l e  d o i n g  s o ,  

he r e f l e c t i v e l y  e v a l u a t e s  t h e  e f f e c t  o f  h i s  e f f o r t s  and  t h e  

r e a l  n a t u r e  o f  t h e  en d .  By t h e  v e r y  n a t u r e  o f  t h i n g s ,  how

e v e r ,  t h e r e  c o u l d  be no " s e p a r a t i o n  o f  p o w e r s . "

Nor d i d  P r o f e s s o r  J o r d a n  e n v i s i o n  a n y  s u c h  s e p a r a t i o n  

i n  t h e  i n d i v i d u a l i t i e s  w h ic h ,  i n  h i s  t h e o r y ,  c o m p r i s e  t h e  

a g e n t s  o f  t h e  a d m i n i s t r a t i v e  p r o c e s s - - m a s s e s  o f  men a n d  p r o p 

e r t y  o r g a n i z e d  a s  ec o n o m ic ,  r e l i g i o u s ,  e t c . , i n s t i t u t i o n s .  

H e r e ,  t o o ,  a l l  o f  t h e  p h a s e s  o f  t h e  l e g i s l a t i v e  p r o c e s s  o r 

d i n a r i l y  have  t h e i r  l o c u s  i n  t h e  same e l e m e n t s  o f  f a c t . 3

The " s e p a r a t i o n  o f  powers"  i s ,  t h e n ,  i n  t h e  s t r i c t  

s e n s e  a m isnom er .  T h e re  i s  o n l y  one l e g i s l a t i v e  p r o c e s s ,  and  

i t  i s  a  w h o l e - - a  u n i t y .  S p e c u l a t i o n ,  e x p e r i m e n t a t i o n ,  and

^ E e l l s ,  r e f e r r i n g  t o  th e  p r o p o s a l  f o r  a  " d u e  p r o c e s s  
o f  law" w i t h i n  t h e  c o r p o r a t i o n ,  w r i t e s :  " The p r o s p e c t  o f  p a t 
t e r n i n g  c o r p o r a t e  g o v e r n a n c e  a f t e r  t h e  norms o f  d e m o c r a t i c  
c o n s t i t u t i o n a l i s m ,  a s  we know i t  i n  p u b l i c  g o v e r n m e n t ,  i s  n o t  
a t t r a c t i v e  t o  m os t  p r o f e s s i o n a l  m a n a g e r s .  S e p a r a t i o n  o f  pow
e r s ,  c h ec k s  an d  b a l a n c e s ,  j u d i c i a l  r e v i e w  o f  r u l e - m a k i n g  pow
e r s ,  p e r i o d i c  e l e c t i o n s  an d  t h e  p a r t y  s y s t e m ,  r e p r e s e n t a t i v e  
a s s e m b l i e s  and  l e g i s l a t i v e  i n v e s t i g a t i o n s - - t h e s e  an d  many 
o t h e r  d e v i c e s  t o  g e t  p u b l i c  a c c o u n t a b i l i t y  f o r  p u b l i c  s e r 
v a n t s ,  i f  t r a n s l a t e d  i n t o  p r o p o s e d  p a t t e r n s  o f  c o r p o r a t e  g o v 
e r n a n c e ,  would a r o u s e  v i g o r o u s  a n t a g o n i s m  i n  m o s t  b u s i n e s s  
c i r c l e s . "  R i c h a r d  E e l l s ,  The Meaning o f  Modern B u s i n e s s  (New 
York:  Columbia U n i v e r s i t y  P r e s  s i  I 9 6 0 ) ,  pi
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a d j u d i c a t i o n  a r e  a b s t r a c t i o n s  f ro m  t h i s  w hole  a n d .  I n  t r u e  

a n a l y t i c a l  f a s h i o n ,  r e c e i v e  t h e i r  m ea n in g s  f rom  t h e i r  r e l a 

t i o n  t o  t h e  whole  and  t h e  o t h e r  p a r t s  w i t h i n  t h e  w h o le .

The R e l a t i o n  o f  A d j u d i c a t i o n  t o  S p e c u l a t i o n  
an d  Adm ln ls  t r a 1 1 on

The p r i m a r y  a n a l y t i c a l  d i s t i n c t i o n  among t h e  t h r e e  

p h a s e s  o f  t h e  l e g i s l a t i v e  p r o c e s s  I s  b a s e d  upon  l o g i c a l  p r i 

o r i t y .  E x p e r i m e n t a l  a c t i o n ,  a s  opposed  t o  t h e  mere movement 

c h a r a c t e r i s t i c  o f  p r o c e s s ,  l o g i c a l l y  p r e s u p p o s e s  t h e  o b j e c 

t i f i c a t i o n  o f  p u r p o s e  a s  a n  end  by  t h e  s p e c u l a t i v e  I n t e l l i 

g e n c e .  T h i s  I s  t o  s a y  t h a t  t h e r e  must  be " s o m e t h i n g  I n  mind" 

b e f o r e  and  d u r i n g  t h e  a d m i n i s t r a t i v e  p r o c e s s .

A d j u d i c a t i o n ,  a s  t h e  a c t  o f  t h e  r e f l e c t i v e  I n t e l l i 

g e n c e ,  by t h e  same t o k e n  l o g i c a l l y  p r e s u p p o s e s  e x p e r i m e n t a l  

a c t i o n  a s  t h e  s o u r c e  o f  t h e  e x p e r i e n c e - c o n t e n t  upo n  w h ic h  I t  

" r e f l e c t s . "  A c t i o n ,  t h a t  I s ,  " n e c e s s a r i l y  Im poses  upo n  t h e  

I n t e l l i g e n c e  t h e  t a s k  o f  a n a l y s i s  and  c o m p a r i s o n " ; ^  a s  a c t i o n  

p r e s u p p o s e s  e n d - d i r e c t e d  movement,  so  t h e  r e s u l t s  o f  a c t i o n ,  

o r  a d m i n i s t r a t i o n ,  m us t  be a n a l y z e d  and  compared w i t h  t h e  

end w h ich  I t  a t t e m p t s  t o  r e a l i z e .  The r e f l e c t i v e  f u n c t i o n ,  

t h e n ,

d i f f e r s  . . . f rom  t h e  s p e c u l a t i v e  f u n c t i o n  I n  t h a t  I t  
c o n t e m p l a t e s  t h e  s y s t e m  o f  e n d s  a s  em b o d ied ,  a n d  a s  t h u s  
t h e  e l e m e n t  o f  p e rm an en cy  o f  o r d e r  I n  l i f e ,  w h e r e a s  t h e  
s p e c u l a t i v e  c o n t e m p l a t e s  t h e  s y s t e m  o f  ends  a s  I d e a l ,

^Jordan, Theory o f  L e g i s l a t i o n , op. c l t . , p. 297.
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a n d  a s  i n  t h e  c o n t i n u i n g  p r o c e s s  o f  g r o w t h . 5

I n  t h e  j u d i c i a l  a c t  t h e  r e f l e c t i v e  i n t e l l i g e n c e  " o p 

e r a t e s  t o  u n i f y  t h e  i d e a l  c o n s t r u c t s  o f  s p e c u l a t i o n  w i t h  t h e  

e x p e r i m e n t a l  a s p e c t s  o f  f a c t  a s  d e f i n e d  i n  a d m i n i s t r a t i o n . " ^  

The s p e c u l a t i v e  i n t e l l i g e n c e  m e r e l y  s k e t c h e s  i n  o u t l i n e  a  

p l a n  o f  a c t i o n ;  t h i s  i s  a s  f a r  a s  i t  c a n  go b e c a u s e  t h e  v a l 

u e s  w i t h  w h ic h  i t  d e a l s  do n o t  h a v e  f u l l  e x i s t e n t i a l  s t a t u s  

u n t i l  a f t e r  t h e  a d m i n i s t r a t i v e  a t t e m p t  t o  r e a l i z e  them.

[ s ] u t  g i v e n  t h e  s p e c u l a t i v e  i d e a l i z a t i o n  o f  v a l u e s ,  a n d  
t h e  e x p e r i m e n t a l  d e t e r m i n a t i o n  o f  o b j e c t  f o rm s  a d e q u a t e  
t o  t h e  em bodim ent  o f  t h o s e  v a l u e s ,  a n d  t h e  c o n d i t i o n s  
a r e  met  i n  f u l l  f o r  t h e  c r e a t i v e  a c t  o f  judgm en t  t h r o u g h  
w h ic h  t h e  c o n d i t i o n s  a r e  t r a n s f o r m a b l e  i n t o  t h e  i n c o r p o r 
a t e  o r  i m p e r s o n a t e  w ho le  w h ic h  c o n s t i t u t e s  a n  e l e m e n t  o f  
v a l i d  l a w . 7

The j u d i c i a l  p r o c e s s  i s  t h e  " f i n a l "  s t a g e  o f  t h e  l e g i s l a t i v e  

p r o c e s s  i n  t h a t  " i t  c o m p l e t e s  and  c o r r e c t s  t h e  s p e c u l a t i v e  

p r o c e s s  by  a d j u d g i n g  i t  c o n s i s t e n t  and  c o m p a t i b l e  w i t h  t h e  

a c t i v i t i e s  o f  l i f e .  . . . " ^  L e g i s l a t i o n  a s  r e f l e c t i o n  " i s  

s p e c u l a t i o n  t a k i n g  a  s e c o n d  t h o u g h t  a f t e r  a d m i n i s t r a t i o n  h as  

f u r n i s h e d  i t  w i t h  t e s t e d  d a t a . " 9

T h i s  v iew  o f  t h e  j u d i c i a l  p r o c e s s  o b v i o u s l y  c a s t s  i t

3 I b i d . , p .  106 .

^ I b i d . , p .  4 4 5 .

7 I b i d . , p. 4 5 1 .

8 I b i d . ,  p. 2 9 8 .

9 l b i d .
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in  a la rger  role  than tha t  provided in the theory of majori-

ta r ian  l iberal ism . Thus, by way of contrast ,  Mr. Justice

Frankfurter has w ri t ten  tha t

a judge must not rewrite  a s t a tu te ,  ne i ther  to enlarge 
nor to contract i t .  Whatever temptations the statesman
ship of policy-making might wisely suggest, construction 
must eschew in te rpo la t ion  and eviscera t ion .  He must not 
read in  by way of creation.

Professor Jordan, on the other hand, holds tha t  law i s  f i n a l 

ly  made, in  the sense of receiving ult imate approval as to 

the "mutual compossibility" of end and means as these are em

bodied in concrete fa c t  during administrative ac tion ,  in the 

jud ic ia l  process; "the decision of the court i s  a l e g i s l a 

t ive function in  p re t ty  much the same sense tha t  passing a 

s ta tu te  is  a l e g is la t iv e  function, and the law-making pro

cess is  the same in each."^^

Professor Jordan shares, in th is  regard, the view

point of the legal  " r e a l i s t s . "  His asse r t ion  tha t  "the s t a t 

ute i s  not law u n t i l  properly adjudged so by re f le c t iv e  de

cision" corresponds with Judge Prank's asse r t io n  that

fo r  any p a r t icu la r  lay person, the law, with respect to 
any p a r t icu la r  se t  of f a c ts ,  i s  a decision of a court 
with respect to those fa c ts .  . . . Until a court has

l O p e l i x  F r a n k f u r t e r ,  " Some R e f l e c t i o n s  on t h e  R e a d in g  
o f  S t a t u t e s , "  4? Columbia  Law Review 527 .  533 ( 1 9 4 7 ) .  Cf.
t h e  s t a t e m e n t  o f  Dean Pound ,  q u o t e d  s u p r a , p .  2 3 7 n .

Jordan, Theory o f  L e g i s l a t i o n , op. c l t . , p.  449.

i z i b i d . ,  p. 4 5 0 .



321
p a s s e d  on t h o s e  f a c t s  no law on t h a t  s u b j e c t  I s  y e t  I n
e x i s t e n c e .  3

I t  m us t  be k e p t  i n  m ind ,  o f  c o u r s e ,  t h a t  P r o f e s s o r  J o r d a n  

d o e s  n o t  have  i n  mind t h e  r e a l i s t s ’ n a r ro w  c o n c e p t  o f  t h e  

law a s  " p o s i t i v e " ;  t o  h im ,  a l l  i n t e l l i g e n c e  r e f l e c t i n g  upon  

t h e  r e s u l t s  o f  a c t i o n  t o  embody e n d s  i s  e n g a g e d  i n  t h e  m aking  

o f  p u b l i c  law ;  s u ch  i n t e l l i g e n c e  i s  g i v i n g  i t s  a p p r o v a l  t o  

t h e  o r d e r  i n  l i f e .  I n  a c i t y  w h e re ,  and  t o  t h e  e x t e n t  t h a t  

f i n a l  r e f l e c t i o n  upon  and a p p r o v a l  o f  a c t i o n  r e s i d e s ,  p r a c 

t i c a l l y ,  i n  t h e  chamber  o f  commerce, t h e  chamber  o f  commerce 

i s  t h e  e f f e c t i v e  " j u d i c i a r y "  o f  t h e  c i t y . ^ ^  J u s t  a s  one c a n 

n o t  p o s s i b l y  u n d e r s t a n d  t h e  " o r d e r "  o f  t h e  m i d d l e  a g e s  w i t h 

o u t  a t t e n t i o n  t o  t h e  Church and i t s  c o n t r i b u t i o n  t h e r e t o ,  i t  

i s  i m p o s s i b l e  t o  u n d e r s t a n d  th e  " o r d e r "  o f  t h e  c o n t e m p o r a r y  

w o r l d  w i t h o u t  a t t e n t i o n  t o  t h e  a g e n c i e s  w h ic h  c o n t r i b u t e  t o  

t h i s  " o r d e r . "  The q u a l i t y  o f  t h e  o r d e r ,  o r  t h e  v a l i d i t y  o f  

la w ,  w i l l  d ep en d  l a r g e l y  upon t h e  e x t e n t  t o  w h ich  o b j e c t i v e ,  

n o n - " i n t e r e s t e d "  i n t e l l i g e n c e  i s  a v a i l a b l e  t o  g u i d e ,  s p e c u l a -  

t i v e l y  and  r e f l e c t i v e l y ,  t h e  c o r p o r a t e  i n s t i t u t i o n s  c a p a b l e  

o f  a c t i o n .

B o th  s p e c u l a t i o n  and  r e f l e c t i o n ,  t h e n ,  a r e  e s s e n t i a l  

t o  t h e  s u c c e s s f u l  c o m p l e t i o n  o f  t h e  l e g i s l a t i v e  p r o c e s s .

^ 3 Jerome P r a n k ,  Law and  t h e  Modern Mind (New York:  
B r e n t a n o ' s ,  I 9 3 0 ) ,  p .  1 2 5 .

^ ^ P r o f e s s o r  J o rd a n  would  m a i n t a i n ,  o f  c o u r s e ,  t h a t  
t h e  chamber  o f  commerce r e f l e c t s  " i n t e r e s t "  a n d  t h e r e f o r e  i s  
n o t  c a p a b l e  o f  making "good" o r  " v a l i d "  law .
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S p e c u la t io n  n e c e s s a r i l y  w i l l  e r r  s in c e  I t  I s  d e a l i n g  w ith  u n -  

k n o w n s - - th a t  I s ,  w i t h  v a lu e s  n o t  y e t  r e a l i z e d  In  f u l l  a s  p a r t  

o f  th e  o rd er  o f  l i f e .  A d ju d ic a t io n  "curbs th e  I m a g in a t iv e  

freedom  o f  s p e c u l a t i o n  by making I t  c o n s i s t e n t  w i th  th e  p lo d 

d in g  n e c e s s i t i e s  o f  e x p e r im e n t ." ^5 The s p e c u l a t i v e  f u n c t i o n  

" s p i e s  out" p u rp o ses  t o  be r e a l i z e d  In  a c t u a l  f a c t ;  th e  ends  

th u s  s t a t e d  must be view ed  a s  p e r m is s iv e  f o r  th e  a d m in i s t r a 

t i v e  p r o c e s s ,  and In  t h i s  s e n s e  " th e  l e g i s l a t u r e  d e c id e s  what  

I s  la w f u l  [but] th e  c o u r t  d e c id e s  what I s  law."

Law-making a s  a j u d i c i a l  f u n c t i o n  I s  " th e  h arm on iz in g

1 5 jo r d a n ,  Theory o f  L e g i s l a t i o n , o p . c l t . , p . 90 .

^^I b l d . , p . 4 5 0 . P r o f e s s o r  J o rd a n 's  u se  o f  the  term  
"court"  I s ,  In  p a r t ,  f i g u r a t i v e ,  r e f e r r i n g  t o  th e  r e f l e c t i v e  
a c t  o f  judgment w h erev er  I t  o c c u r s .  In  s o  f a r  a s  I t  r e f e r s  
t o  th e  a b s t r a c t  m ach in ery  o f  g o v e r n m e n t- - I . e . , to  a c u t a l  
c o u r t s - - t h e  term I m p l ie s  b o th  c o u r t s  a s  p r e s e n t l y  c o n s t i t u t e d  
and c o u r t s  a s  th e y  would be o r g a n iz e d  and f u n c t i o n  under more 
I d e a l  c o n d i t i o n s .  T h is  v iew  I s  p o s s i b l e  through  h i s  c o n c e p t  
o f  l i f e  a s  n a t u r a l - c u l t u r a l ,  c o n t i n u a l l y  e v o l v i n g  In  b o th  a s 
p e c t s .  E x ta n t  c o u r t s ,  t h a t  I s ,  a r e  embodiments o f  l i f e  a s  
n a t u r a l - c u l t u r a l ,  c o n t a in in g  c e r t a i n  e le m e n ts  o f  v a lu e  w i t h 
i n  t h e i r  o r g a n iz a t io n .  That th e y  do n o t  embody a l l  p o s s i b l e  
v a l u e s ,  or t h a t  th e y  o p e r a te  under the dominance o f  I n t e r e s t ,  
I s  an In d ex  to  t h e i r  q u a l i t y  but d o es  n o t  a l t e r  t h e i r  s t a t u s  
a s  " c o u r ts ."

In  t h i s  re g a r d  some " r e a l i s t s " - - e . g . , Judge P r a n k --  
a d v o c a te  l e s s  " rea lism "  than t h e i r  com mentators would have us  
b e l i e v e .  Pew j u r i s t s  a r e  more con cern ed  w ith  l e g a l  reform  
than  Judge Prank, d e s p i t e  h i s  r e j e c t i o n  o f  " n a tu r a l  law ."
H is  r e a l i s m  r e s e m b le s  In  s u b s ta n c e  P r o fe s s o r  J o r d a n 's  p o s i 
t i o n ;  he w r i t e s  t h a t  "we sh o u ld  n o t  sp eak  o f  'n a t u r a l  r i g h t s ’ 
bu t o f  ' I d e a l  r i g h t s , '  s i n c e  n a tu r e  knows n o th in g  o f  r i g h t s ,  
w h ich  ap p ear  o n ly  In  th e  th o u g h t  o f  man." Jerome Prank,
Courts on T r ia l  ( P r in c e t o n ;  P r in c e to n  U n i v e r s i t y  P r e s s ,  1 9 5 9 ) ,  
p . 355- In P r o f e s s o r  J o r d a n 's  th e o r y ,  c u l t u r e  I s  th e  so u r c e  
o f  freed om . I n c lu d in g  th e  freedom  to  v i s u a l i z e  b e t t e r  c o u r t s  
than  now a r e  p r e s e n t  In  f a c t .  The c o n t e n t  o f  Id e a s  I s  c u l 
t u r e ,  w hich  I s  an e v o l u t i o n a r y  c o n t in u a t io n  o f  n a tu r e .
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o f  t h e  a d m i n i s t r a t i v e  r u l e s  a n d  maxims o f  t h e  s w i f t l y  moving  

s o c i a l  p r o c e s s  w i t h  t h e  more s t a i d  an d  p o n d e r o u s  movement  o f  

r e f l e c t i o n .  . . . " I T  The a d m i n i s t r a t i v e  p r o c e s s ,  a s  h a s  b e e n  

shown,  c r e a t e s  o r d e r  o f  a  c o n c r e t e  v a r i e t y ,  b u t  i t  c r e a t e s  

t h i s  o r d e r  b l i n d l y  an d  a s  a n  i m p l i c a t e  o f  a c t i o n - - a s ,  e . g . , 

i n  r u l e s  a n d  r e g u l a t i o n s  i s s u e d  t o  f a c i l i t a t e  t h e  a c c o m p l i s h 

m en t  o f  a  p o l i c y  o b j e c t i v e .  I n  a d m i n i s t r a t i o n ,  e m p h a s i s  i s  

u p o n  a c t i o n ,  a n d  a c t i o n  i s  a l w a y s  p a r t i c u l a r  a n d  l o c a l  i n  i t s  

I m p a c t ;  a c t i o n ,  t h a t  i s ,  c o n c e r n s  t h e  m a n i p u l a t i o n  o f  t h i s  

p a r t i c u l a r  f a c t  a t  t h i s  p a r t i c u l a r  t im e  a n d  p l a c e  t o  a c h i e v e  

t h i s  im m ed ia te  o b j e c t i v e .  I n  a c t i o n ,  t h e  s p e c u l a t i v e  i d e a l s  

o f  p o l i c y  a r e  m ak ing  c o n t a c t  w i t h  l i f e  i n  t h e  c o n c r e t e ,  i n 

v o l v i n g  l i f e ' s  a s p e c t s  o f  b o t h  f r e e d o m  an d  n e c e s s i t y ;  su c h  

a d j u s t m e n t s  a s  a r e  made t e n d  t o  be made on t h e  b a s i s  o f  e x 

p e d i e n c y  i n  r e l a t i o n  t o  t h e  i m m e d ia t e  g o a l s  o f  p o l i c y .  The 

j u d i c i a l  p r o c e s s ,  on t h e  o t h e r  h a n d ,  l o o k s  to w a rd  a  s y n t h e s i s  

o f  s p e c u l a t i o n  a n d  e x p e r i m e n t a t i o n  i n  w h ic h  a n  a t t e m p t  i s  

made " t o  make t h e  t h o u g h t  l i f e  and  t h e  l i f e  o f  a c t i o n  c o n s i s 

t e n t  w i t h  e a c h  o t h e r .  . . ."

T h i s  s y n t h e s i s  means t h a t  t h e  s p e c u l a t i v e  i d e a l s  o f  

p o l i c y  m us t  be e v a l u a t e d  i n  l i g h t  o f  t h e  a d m i n i s t r a t i v e  a t 

t e m p t  t o  embody t h e s e  i d e a l s  i n  f a c t ,  t h a t  t h e  r e s u l t a n t  a d 

m i n i s t r a t i v e  " o r d e r "  m u s t  be e v a l u a t e d  i n  t e r m s  o f  t h e  s p e c 

Jordan, Theory o f  L e g i s l a t i o n , op. c i t . , p. 458.

i Q i b i d . , p. 445 .
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u l a t i v e  i d e a l s  o f  p o l i c y ,  a n d  t h a t  b o t h  m u s t  be e v a l u a t e d  i n

te r m s  o f  t h e  r e q u i r e m e n t s  o f  t h e  "g o o d  l i f e . " ^9 T h i s  l a t t e r

a n d  u l t i m a t e  r e q u i r e m e n t  i s  s i m i l a r ,  i n  l e g a l  t h e o r y ,  t o  t h e

" j u r i s p r u d e n c e  o f  w e l f a r e "  o f  t h e  l a t e  A l e x a n d e r  P e k e l i s :

The r e a l  t e s t  i s  n o t  by  whom a n  o r d e r  i s  g i v e n ,  o r  w h e t h 
e r  i t  i s  g i v e n  i n  a  g e n e r a l  an d  i m p e r s o n a l  f o rm  o r  on t h e  
o c c a s i o n  o f  p a r t i c u l a r  l i t i g a t i o n .  The t e s t  i s  w h e t h e r  
o r  n o t  t h e  o r d e r  i s  p r e d i c a t e d  u p o n  a  maxim c a p a b l e  o f  
a c q u i r i n g  t h a t  u n i v e r s a l i t y  w h ic h  c h a r a c t e r i z e s  law  i n  
i t s  h i g h e s t  s e n s e .  W e l f a r e  j u r i s p r u d e n c e  s h o u l d  n e v e r  
a t t e m p t  t o  e s c a p e  t h i s  f u n d a m e n t a l  r e q u i r e m e n t . 20

B o th  c o n c e p t s  a r e  o b j e c t i v e ,  l e g a l  a p p l i c a t i o n s  o f  t h e  K a n t 

i a n  p r i n c i p l e  t h a t  " I  am n e v e r  t o  a c t  o t h e r w i s e  t h a n  s o  t h a t  

1 c o u ld  a l s o  w i l l  t h a t  my maxim s h o u l d  become a  u n i v e r s a l  

law  . " 2 1

To P r o f e s s o r  J o r d a n ,  b o t h  t h e  l i f e  o f  t h o u g h t  an d  t h e  

l i f e  o f  a c t i o n  m u s t  have  i d e n t i c a l  e n d s ,  an d  t h e  c o n s i s t e n c y  

w h ic h  r e s u l t s  f r o m  t h e  J u d i c i a l  p r o c e s s  w i l l  be e x p r e s s e d  i n  

a " s y s t e m  o f  p r a c t i c a l  maxims o r  r u l e s  w h ic h  s h a l l  s e r v e  a s  

p a t t e r n s  f o r  f u r t h e r  t h o u g h t  an d  a c t i o n . "22  The l e g i s l a t i v e

^ ^ T h i s  c o n c e p t i o n  i s  n o t  m a t e r i a l l y  d i f f e r e n t  f ro m  
D ew ey 's  v iew t h a t  " s o c i a l  c o n d i t i o n s  s h o u l d  be s u c h  t h a t  a l l  
i n d i v i d u a l s  can  e x e r c i s e  t h e i r  i n i t i a t i v e  i n  a  s o c i a l  medium 
w h ic h  w i l l  d e v e l o p  t h e i r  p e r s o n a l  c a p a c i t i e s  an d  r e w a r d  t h e i r  
e f f o r t s . "  John  Dewey and James H. T u f t s ,  E t h i c s , r e v .  e d .
(New Y o rk :  H enry  H o l t  & C o . ,  1 9 3 2 ) ,  p .  2 76 .

2C>Alexander H. P e k e l i s ,  Law an d  S o c i a l  A c t i o n , e d .  
by  M i l t o n  R. K o n v i t z  ( I t h a c a  an d  New Y ork :  C o r n e l l  U n i v e r s i 
t y  P r e s s ,  1 9 5 0 ) ,  p .  2 0 .

21 lm m anuel  K a n t ,  F u n d a m e n ta l  P r i n c i p l e s  o f  t h e  M e ta 
p h y s i c s  o f  M o r a l s , t r a n s .  by  T. K. A b b o t t  (London:  Longmans, 
G reen  & C o . ,  1 9 2 7 ) ,  p .  I 8 .

J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  445 .  T h i s
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a c t  "becom es  c o m p le t e d  I n  t h e  r e f l e c t i v e  p r o c e s s  by  w h ich  o r 

d e r  i s  made i m m e d i a t e l y  a p p l i c a b l e  t o  t h e  f a c t s  o f  e x p e r i e n c e  

b y  h a v i n g  b e e n  r e f l e c t i v e l y  r e d u c e d  t o  t h e  fo rm  o f  c o n c r e t e  

m a x im s ."2 3  T h i s  o r d e r ,  t h e  mind o f  t h e  c o r p o r a t e  w h o l e ,  b e 

comes t h e  raw d a t a  f o r  f u r t h e r  s p e c u l a t i o n  an d  e x p e r i m e n t a 

t i o n  a s  t h e  l e g i s l a t i v e  p r o c e s s  c o n t i n u e s  i n  t h e  e v o l u t i o n  

o f  n a t u r a l - c u l t u r a l  l i f e .

Judgment  a s  C o n sc io u s  E x p e r i e n c e

As h a s  b e e n  s t r e s s e d  r e p e a t e d l y ,  t h e  l e g i s l a t i v e  p r o 

c e s s  i n  P r o f e s s o r  J o r d a n ' s  t h e o r y  i s  t h e  p r o c e s s  by w h ic h  

l i f e  i s  o r d e r e d .  I t  i s  n o t  a n  a r t i f i c i a l  p r o c e s s ,  n o r  i s  i t  

p e c u l i a r  t o  t h e  l e v e l  o f  i n d i v i d u a l i t y  te rm e d  " s t a t e . "  A l l  

o f  t h e  fo rm s  o f  i n d i v i d u a l i t y  a r e  engaged  i n  t h e  m aking  of  

p u b l i c  l a w , and  t h e  p r o c e s s  d i f f e r s  among t h e  v a r i o u s  i n 

s t a n c e s  o n l y  i n  t h e  r a n g e  of  f a c t  com prehended  and t h e  com

p l e x i t y  o f  t h e  o r d e r .  Thus,  " a n y  fo rm  o f  l i f e ,  w h ich  . . . 

o b j e c t i f i e s  i n  t h e  fo rm  o f  e x p e r i e n c e ,  i s  b o t h  f o r m a l l y  and 

m a t e r i a l l y  a n  a c t  o f  l e g i s l a t i n g  w i l l .  . . . " ^ 5

As t h e  s p e c u l a t i v e  and  a d m i n i s t r a t i v e  f u n c t i o n s  a r e  

i d e n t i c a l  i n  a l l  t h e  fo rm s  o f  i n d i v i d u a l i t y ,  so  i s  r e f l e c t i v e

l i m i t s  t h e  " u n i v e r s a l i t y  o f  maxims" t e m p o r a l l y ;  i . e . , t h e y  
a r e  " u n i v e r s a l "  a t  a  g i v e n  e v o l u t i o n a r y  s t a g e .

2 3 l b i d . , p .  4 7 8 .

^ ^ S u p r a , pp .  2 2 7 - 9 .

^ 5 j o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p.  465 .
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a d j u d i c a t i o n  t h e  same f u n c t i o n  w h e t h e r  i t  o c c u r s  i n  t h e  l e a s t  

o r  m o s t  c o m p r e h e n s iv e  o f  t h e s e .  As s p e c u l a t i o n  i s  a l w a y s  t h e  

a t t e m p t  t o  o b j e c t i f y  p u r p o s e s  p r i o r  t o  t h e i r  b e i n g  e x p e r i 

e n c e d  i n  t h e  a d m i n i s t r a t i v e  p r o c e s s ,  a d j u d i c a t i o n  i s  a lw a y s  

i n t e l l i g e n c e  r e f l e c t i n g  upo n  t h e  "m ean ing"  o f  t h e  e x p e r i e n c e .  

P r o f e s s o r  J o r d a n  a r g u e s ,  t h a t  i s ,  t h a t  i n  so  f a r  a s  e x p e r i 

e n c e  becomes c o n s c i o u s - - i n  so  f a r  a s  we t h i n k  a b o u t  o u r  a c -  

t i v i t i e s - - i t  c h a r a c t e r i s t i c a l l y  i s  m a n i f e s t e d  i n  t h e  r e f l e c 

t i v e  a c t  o f  j u d g m e n t . 26

Judgm ent  i n  a n y  fo rm  o f  i n d i v i d u a l i t y ,  t h e n ,  i s  e x 

p e r i e n c e  m a n i f e s t e d  i n  c o n s c i o u s n e s s  a s  r e f l e c t i o n .  P r o f e s 

s o r  J o r d a n  f e e l s  t h a t  t h i s  f u n c t i o n a l  s t a t e m e n t  o f  t h e  a c t  

o f  ju d g m en t ,  d i v o r c e d  f ro m  s u c h  f o r m a l  c o n s i d e r a t i o n s  a s  t h e  

s t r u c t u r e  o f  " c o u r t s , "  e t c . , h a s  two i m p l i c a t i o n s  t h a t  a r e  im 

p o r t a n t  f o r  t h e  l e g i s l a t i v e  p r o c e s s  a s  a  w h o l e :  ( l )  I t  p r o 

v i d e s  a s y n t h e s i s  o f  t h e  s u b j e c t i v e  and  o b j e c t i v e  f a c t o r s  i n 

v o l v e d  i n  t h a t  p r o c e s s ,  and  (2 )  i t  f u r n i s h e s  c o n c l u s i v e  e v i 

d e n c e  a s  t o  t h e  c o n t i n u i t y  o f  n a t u r e  ( a s  i n c l u d i n g  c u l t u r e ) .

I n  t h e  f i r s t  c a s e .  P r o f e s s o r  J o r d a n  d o e s  n o t  d e n y ,  

a s  i t  may h ave  seem ed,  t h e  r e a l i t y  an d  i m p o r t a n c e  o f  t h e  s u b -

^ ^ T h i s  c o n c e p t i o n  o f  r e f l e c t i o n  f o l l o w s  t h a t  o f  Dew
e y .  Dewey v iewed  e x p e r i e n c e  a s  o r d i n a r i l y  c o n t r o l l e d  by  h a b 
i t ,  w h ich  means e x p e r i e n c e  i s  u n c o n s c i o u s . " The f u n c t i o n  o f
r e f l e c t i v e  t h o u g h t  i s  t o  t r a n s f o r m  a  s i t u a t i o n  i n  w h i c h  t h e r e  
i s  e x p e r i e n c e d  o b s c u r i t y , d o u b t , c o n f l i c t , d i s t u r b a n c e  o f  
some s o r t , i n t o  a  s i t u a t i o n  t h a t  i s  c l e a r , c o h e r e n t , s e t t l e d , 
h a r m o n i o u s . . . 7" John  Dewey, How We T h i n k , r e v .  e d l  (Bos
ton"  D. C. H e a th  & C o . ,  1 9 3 3 ) ,  P* 100 .
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j e c t i v e  f a c t o r - - p a s s i o n ,  i n t e r e s t ,  e t c . - - i n  t h e  l e g i s l a t i v e  

p r o c e s s .  What he d o e s  d e n y  i s  t h a t  t h e s e  s u b j e c t i v e  f a c t o r s  

a r e  a d e q u a t e  a s  t h e  g r o u n d  o f  p u b l i c  o r d e r ,  a s ,  f o r  e x a m p le ,  

i n  a  "co m p ro m ise  o f  i n t e r e s t s . "  He a d m i t s  t h a t  " - j u s t i c e  a l 

ways i m p l i e s  i n t e r e s t s , " 2 ?  b u t  he e m p h a s i z e s  t h a t  " i n t e r e s t s  

a r e  n e v e r  m a t t e r s  o f  p r i n c i p l e ,  b u t  m e r e l y  t h e  c o n t e n t  o f  

t h e  law w h ic h  o r d e r s  them i n t o  a  f u n c t i o n i n g  s y s t e m . " 2 8  I n 

t e r e s t s ,  t h a t  i s ,  a r e ,  a s  i n  t h e  c a s e  a t  l a w ,  t h e  " r i g h t s "  

o f  t h e  l i t i g a n t s ;  t h e  o b j e c t i v e  i n  t h e  c a s e  i s  t o  d o  j u s t i c e  

t o  t h e s e  r i g h t s .  Doing  j u s t i c e  t o  r i g h t s  p r e s u p p o s e s ,  how

e v e r ,  n o t  compromise  o r  t h e  v i c t o r y  o f  one a t  t h e  e x p e n s e  o f  

t h e  o t h e r ,  b u t  t h e  s t a t e m e n t  o f  t h e  l a r g e r ,  p u b l i c  " r i g h t "  

w h ic h  o f f e r s  t o  b o t h  a n  o p p o r t u n i t y  o f  f u l f i l l m e n t .

H av in g  j u s t i c e  done  me o r  g e t t i n g  my r i g h t  c o n s i s t s  m e r e 
l y  i n  h a v i n g  t h e  l o c u s  o f  my c h a r a c t e r i s t i c  f u n c t i o n  d e 
t e r m i n e d  f ro m  t h e  p o i n t  o f  v iew o f  t h e  o b j e c t i v e  w h o le .  
And t h e  i n t e r e s t  t o  be  s a t i s f i e d  i s  t h e  i n t e r e s t  o f  t h e  
w h o le ,  t h e  u l t i m a t e  p r i n c i p l e  w h ic h  g o v e r n s  t h e  q u a l i t y  
o f  a n  a c t  a n d  i s  a t  t h e  same t im e  t h e  end i n  w h ic h  t h e
a c t  i s  r e a l i z e d . 29

The s u b j e c t i v e  f a c t o r s ,  t h e n ,  a r e  t h e  d i v e r g e n t  v i e w 

p o i n t s  o f  t h e  c o n f l i c t i n g  s y s t e m s  o f  f a c t .  These  may be  e x 

p r e s s e d  i n  t h e  e x p e r i e n c e  o f  t h e  human i n d i v i d u a l  a s ,  f o r  e x 

a m p le ,  c o n t r a r y  m o t i v a t i o n s ;  i n  t h e  c a s e  a t  law t h e y  a r e  r e p -

2'i^Elijah ■ Jordan, Forms o f  I n d i v i d u a l i t y  ( In d ia n a p o 
l i s :  P r o g r e ss  P u b l i s h in g  Co., 1 9 2 7 ) ,  p. 360.

2 8 i b i d . , p .  361 .

2 9 i b i d .



328

r e s e n t e d  by t h e  l i t i g a n t s .  The o b j e c t i v e  f a c t o r  i s  " t h e  com

p r e h e n s i b l e  o r d e r  o f  o b j e c t i v e  f a c t  w h ic h  m u s t  be t h e r e  t o  

g i v e  e x p e r i e n c e  s u b s t a n c e 3^  i n  t h e  c a s e  a t  l a w ,  t h e s e  f a c 

t o r s  a r e  s y n t h e s i z e d ,  i d e a l l y ,  i n  t h e  v e r d i c t  o r  r u l i n g  o f  

t h e  c o u r t .  The c o u r t ,  t h a t  i s ,  s t a t e s  t h e  o b j e c t i v e  r e l a 

t i o n s  w h ic h  a r e  t o  p r e v a i l  among and  b e tw e e n  s y s t e m s  o f  f a c t ,  

a n d  i t  i s  t h u s  t h a t  t h e  " r e f l e c t i v e  p r o c e s s  a s  j u d i c i a l  i s  

f i n a l l y  c o n s t i t u t i v e  o f  and  c o n s t i t u t i o n a l  t o  r e a l i t y  a s  

s u c h . " 3 1  The s t a t e m e n t  o f  t h e s e  r e l a t i o n s  i s  t h e  s t a t e m e n t  

o f  t h e  law ;  u l t i m a t e l y ,  t h e n ,  a s  n o t e d  by  Dean Pound ,  law 

" i s  n e i t h e r  w h o l l y  r e a s o n  n o r  w h o l l y  e x p e r i e n c e .  I t  i s  e x 

p e r i e n c e  d e v e l o p e d  by r e a s o n ,  an d  r e a s o n  ch ec k e d  and  d i r e c t e d

by e x p e r i e n c e ."3 2

The s e c o n d  i m p l i c a t i o n  o f  j u d g m e n t - - e x p e r i e n c e  m a n i 

f e s t e d  i n  c o n s c i o u s n e s s  a s  r e f l e c t i o n - - t h a t  i s  i m p o r t a n t  f o r  

a n  u n d e r s t a n d i n g  o f  l e g i s l a t i o n  i s  i t s  e v i d e n c e  o f  t h e  c o n 

t i n u i t y  o f  n a t u r e .  The a c t  o f  judgm ent  r e v e a l s  t h a t

3*^J o r d a n ,  T he ory  o f  L e g i s l a t i o n ,  o p . c i t . , p .  468 .  
T h i s  " c o m p r e h e n s i b l e  o r d e r  o f  o b j e c t i v e  f a c t "  m u s t  be t h e r e "  
b e c a u s e  t h e  a s s u m p t i o n  o f  t h e  i n t e l l i g i b i l i t y  o f  e x p e r i e n c e  
- - a n  a s s u m p t i o n  w h ic h  t h e  p r a c t i c a l  man makes w i t h o u t  q u e s -  
t i o n - - p r e s u p p o s e s  a n  o r d e r e d  w hole  w i t h i n  w h ich  p a r t i c u l a r  
e x p e r i e n c e s  c a n  be made i n t e l l i g i b l e .  The c o n t r a r y  a s s u m p 
t i o n  would  be t o  a c c e p t  c o n t r a d i c t i o n  a s  t h e  law o f  l i f e .  
W hile  c e r t a i n  p h i l o s o p h e r s - - a s ,  e . g . . R e i n h o l d  N i e b u h r - - h a v e  
c l a i m e d  t o  do t h i s ,  t h e  p r a c t i c a l  man n e v e r  d o e s  a n d  c a n n o t .

3 ^ I b i d . , p .  469 .

32Roscoe Pound,  q u o t e d  i n  C a r l  A. A u e r b a c h ,  e t  a l . .  
The L e g a l  P r o c e s s  (San F r a n c i s c o :  C h a n d le r  P u b l i s h i n g  Co . ,
T ^ i T T p T 75*
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t h e  c o n t i n u i t y  o f  e x p e r i e n c e  m a i n t a i n s  i t s e l f  w h i l e  i t s  
r e o r g a n i z a t i o n  i s  g o i n g  on^ and  i n  w o rk in g  o u t  t h e  t e c h 
n i q u e  w h ic h  r e n d e r s  t h i s  a p p a r e n t l y  c o n t r a d i c t o r y  s i t u a 
t i o n  p o s s i b l e ,  c r e a t e s  s p a c e  and  t im e  and c a u s e  a s  t h e  
i n s t r u m e n t s  t o  b o t h  c o n t i n u i t y  and  g r o w t h ,  and  o r d e r  a s  
t h e  g ro u n d  o f  r e a l i t y  a s  s u c h . 33

T h i s  i s  i m p o r t a n t ,  p r a c t i c a l l y ,  f o r  i t s  d e m o n s t r a t i o n  t h a t  

o r d e r  d o e s  n o t  d ep en d  u p o n  a b l i n d  o b e d ie n c e  t o  t h e  p a s t ,  a s  

r e f l e c t e d  i n  A n g lo -S ax o n  j u r i s p r u d e n c e  i n  t h e  r u l e  o f  s t a r e  

d e c i s i s . Thus ,  " a d j u d i c a t i o n  i s  n o t  s i m p l y  a  c a s e  o f  ’ t h e  

law and  t h e  e v i d e n c e '  a s  r e p e a t e d  t o  i n f i n i t y  i n  p r e c e d e n t . " 3 ^  

A d j u d i c a t i o n  i s  r a t h e r  t h e  e v a l u a t i o n  o f  t h e  p u r p o s e s  s p e c u -  

l a t i v e l y  o b j e c t i f i e d  i n  l i g h t  o f  c o n c r e t e  c i r c u m s t a n c e s  a s  

e v i d e n c e d  i n  t h e  r e s u l t s  o f  e x p e r i m e n t a l  a t t e m p t s  t o  embody 

t h e s e  i n  f a c t .  The a d m i n i s t r a t i o n  o f  j u s t i c e ,  i n  s u c h  s i t u a 

t i o n s ,  " i s  t h e  d e t e r m i n a t i o n  o f  w hat  i s  j u s t , " 35 and  t h e

3 3 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  468.  
S p a c e ,  t im e  and c a u s e  a r e  c a t e g o r i e s  d e r i v e d  f rom  e x p e r i e n c e  
i n  i t s  c o n s c i o u s  m a n i f e s t a t i o n  i n  r e f l e c t i v e  t h o u g h t ,  w h ich  
c a t e g o r i e s  become t h e  g r o u n d s  o f  o r d e r - - i . e . , t h e y  " f u r n i s h  
t h e  s u b s t a n c e  o f  t h e  v a n t a g e  g r o u n d  f rom  w h ich  t h e  whole  o f  
e x p e r i e n c e  i s  s e e n  a s  a n  o r d e r .  . . ." I b i d . They a r e  n o t ,  
h o w ev e r ,  c a t e g o r i e s  i n n a t e  t o  t h e  mind,  b u t  a r e  d e r i v e d  f rom  
t h e  c o n s c i o u s n e s s  o f  e x p e r i e n c e  i n  r e f l e c t i o n  i n  t h e  c o u r s e  
o f  n a t u r a 1 - c u l t u r a 1 e v o l u t i o n .  As l i f e  c o n t i n u e s  t o  e v o l v e ,  
t h e s e  c a t e g o r i e s  may be r e p l a c e d  by  o t h e r  c a t e g o r i e s  ( a s ,  
e . g . , s p a c e - t i m e )  w h ich  w i l l  make p o s s i b l e  a  more com prehen 
s i v e  o r d e r .  I n d e e d ,  i n  h i s  l a s t  w ork ,  i n c o m p l e t e  a t  t h e  t im e  
o f  h i s  d e a t h .  P r o f e s s o r  J o r d a n  was en gaged  i n  a n  a t t e m p t  t o  
f o r m u l a t e  c a t e g o r i e s  o f  g r e a t e r  c o m p re h e n s io n  t o  subsume,  
among o t h e r s ,  s p a c e ,  t im e  a n d  c a u s e .  Cf.  E l i j a h  J o r d a n ,
M e t a p h y s i c s , e d .  by  Max H. P i s c h  ( E v a n s t o n :  P r i n c i p i a  P r e s s  
o f  I l l i n o i s ,  1 9 5 2 ) ,  and  s u p r a ,  p .  123n.  H i g h l y  t e n t a t i v e  and  
i n c o m p l e t e ,  t h i s  work was n o t  made a n  o b j e c t  o f  s p e c i a l  c o n 
c e r n  i n  t h e  p r e p a r a t i o n  o f  t h i s  d i s s e r t a t i o n .

3 ^ J o r d a n ,  T he ory  o f  L e g i s l a t i o n , o p . c i t . , p.  455.

35jordan, Forms o f  I n d i v i d u a l i t y , op. c i t . , p. 316.
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c o u r t s  c a n n o t  e v a d e  t h e i r  p u b l i c  o b l i g a t i o n  f o r  a c h i e v i n g  and  

m a i n t a i n i n g  j u s t i c e  by  a  b l i n d  o b e d i e n c e  t o  p r e c e d e n t .  I n  

a n y  c a s e ,  t h e  a t t e m p t  t o  p r e s e r v e  " o r d e r "  t h r o u g h  s u b s e r v i 

e n c e  t o  p r e c e d e n t  i s  s e l f - d e f e a t i n g ,  b e c a u s e  w i l l  e f f e c 

t i v e ,  and  t h e  r e s u l t  wou ld  be d i s o r d e r  r a t h e r  t h a n  o r d e r .  

Change m u s t  be accom m oda ted ,  e i t h e r  r a t i o n a l l y  o r  i n  c h a o s .

The d e s i r a b i l i t y  o f  s t r i c t  o b e d i e n c e  t o  t h e  r u l e  o f  

s t a r e  d e c i s i s  h a s  b e e n  q u e s t i o n e d ,  o f  c o u r s e ,  by many o t h e r s .  

W hile  p r a c t i c i n g  a t t o r n e y s  t e n d  t o  b e a t i f y  s t r i c t  a d h e r e n c e ,  

p r o b a b l y  o n l y  a  m i n o r i t y  o f  A m er ican  j u r i s t s  an d  j u r i s p r u 

d e n t s  would  a d v o c a t e  s u c h  a p o l i c y  on t h e  p a r t  o f  t h e  c o u r t s .  

As one j u r i s p r u d e n t  h a s  w r i t t e n ,

t h e  f e d e r a l  d e c i s i o n s  u n d e r  t h e  E r i e  f R a i l r o a d  Company 
V .  Tom pkins ,  304 U .S .  64 (1938)]  r u l e ,  o f  w h i c h  s e v e r a l  
h u n d r e d  h av e  now b e e n  r e p o r t e d ,  show t h e  d i f f i c u l t i e s  o f  
d e t e r m i n i n g  w ha t  t h e  r u l e  o f  s t a r e  d e c i s i s  means w i t h
enough  p r e c i s i o n  t o  a p p l y  i t  w i t h o u t  t h e  t r a d i t i o n a l
s a f e t y  v a l v e ,  t h e  a u t h o r i t y  o f  c o u r t s  t o  c r e a t e  law 
i n t e r s t i t i a l l y . 37

Mr. J u s t i c e  D o u g la s  h a s  s u g g e s t e d  t h a t ,  i n  c o n s t i t u t i o n a l  

l aw ,  a t  l e a s t ,  " s t a r e  d e c i s i s  m us t  g i v e  way b e f o r e  t h e  dynam

i c  component  o f  h i s t o r y , " 3 8  and  P e k e l i s  w r o t e  t h a t

i t  i s  t o o  l a t e  i n  t h e  d a y  t o  a d v a n c e  t h e  c l a i m  t h a t  no

38vf i th  r e g a r d s  t o  t h e  o b l i g a t i o n  o f  t h e  c o u r t s  t o  t h e
p o l i c y  o f  t h e  l e g i s l a t u r e ,  s e e  Dean Po u n d ’ s e s s a y  a n d  t h e  
comment t h e r e o n  3 ^  r e  P r o f e s s o r  J o r d a n ,  s u p r a , p .  2 7 3 n .

37 Edwin W. P a t t e r s o n ,  J u r i s p r u d e n c e  : Men a n d  I d e a s  o f  
t h e  Law ( B r o o k ly n :  The F o u n d a t i o n  P r e s s ,  1 9 5 3 ) ,  P. 304 .

8 ^ W i l l i a m  0. D o u g l a s ,  " S t a r e  D e c i s i s , "  49 Columbia 
Law Review 735 ( 1 9 4 9 ) .
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p r e c e d e n t  s h o u l d  be o v e r r u l e d .  As t h e  C h i e f  J u s t i c e  o f  
t h e  U n i t e d  S t a t e s  h a s  r e c e n t l y  p u t  i t ,  " t o  g i v e  b l i n d  
a d h e r e n c e  t o  a  r u l e  o f  p o l i c y  t h a t  no d e c i s i o n  o f  t h i s  
c o u r t  i s  t o  be o v e r r u l e d  would  be i t s e l f  t o  o v e r r u l e  
many d e c i s i o n s  o f  t h e  c o u r t  w h ic h  do n o t  a c c e p t  t h a t  
v i e w ."  The r e a l  p r o b le m  i s  n o t  w h e t h e r ,  b u t  when,  
p r e c e d e n t s  s h o u l d  be o v e r r u l e d . 39

And y e t  a n o t h e r  s t u d e n t  o f  t h e  law  h a s  s t a t e d  t h a t  e a c h  

d o u b t f u l  c a s e ,  a t  l e a s t ,  r e q u i r e s  a n  e v a l u a t i o n  " o f  t h e  a d 

v a n t a g e s  o f  a d h e r e n c e  t o  p r e c e d e n t  a n d  t h e  n e c e s s i t y  f o r  j u 

d i c i a l l y  p l a n n e d  s o c i a l  a n d  eco n o m ic  p r o g r e s s  t o  s u p p l e m e n t  

l e g i s l a t i v e  p r o g r e s s .

P r o f e s s o r  J o r d a n ’ s v iew i n  t h i s  r e g a r d  i s  n o t  a s  e x 

t re m e  a s  i t  may a t  f i r s t  seem. He r e c o g n i z e s ,  f o r  e x a m p le ,  

t h a t  t h e  law  w h ic h  r e s u l t s  f rom  t h e  j u d i c i a l  p r o c e s s  " i s  n e c 

e s s a r i l y  c o n s e r v a t i v e  i n  i t s  o u t l o o k ,  s i n c e  i t  i s  t h e  i n s t r u 

ment  o f  t h e  c o n s e r v a t i o n  o f  v a l u e s  o f  p u b l i c  l i f e . " ^ ^  To be 

a b l e  a c t u a l l y  t o  c o n s e r v e  t h e s e  v a l u e s ,  h o w e v e r ,  t h e  c o u r t s  

m us t  " a l l o w  c o n d u c t  t o  d e v e l o p  f l e x i b l e  norms t h r o u g h  s u c c e s 

s i v e  a d a p t a t i o n s  t o  c h a n g i n g  f a c t . " ^ ^  He w ou ld  a g r e e ,  t h e n ,  

t h a t  " ju d g e s  make law by e v o l u t i o n  r a t h e r  t h a n  by r e v o l u 

t i o n , "  ^3 b u t  t h e  law t h a t  e v o l v e s ,  a s  t h e  o r d e r  o f  t h e  c o r -

3 9 p e k e l i s ,  0£ .  c i t . , pp. 2 2 - 3 .

^ ^ R o b e r t  A. S p r e c h e r ,  " The D ev e lo p m en t  o f  t h e  Doc
t r i n e  o f  S t a r e  D e c i s i s  an d  t h e  E x t e n t  t o  Which I t  S h o u ld  Be 
A p p l i e d , "  31 A m er ican  B ar  A s s o c i a t i o n  J o u r n a l  5OI ( 1 9 4 5 ) .

Jordan, Theory o f  L e g i s l a t i o n , o p . c i t . , p.  4 5 4 .  

^ ^ I b i d . , p .  4 4 5 .

^ 3 p a t t e r s o n ,  o£. c i t . , p. 5 7 5 -
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p o r a t e  w h o l e ,  m u s t  a l l o w  s u f f i c i e n t  o p p o r t u n i t y  f o r  a c t i o n  by 

a l l  t h e  fo rm s  o f  i n d i v i d u a l i t y .  " [T]he s p e c i a l  p ro b le m  o f  

t h e  j u d i c i a r y  i s  t o  m a i n t a i n  t h e  p r o c e d u r a l  c o m p o s s i b i l i t y  o f  

a l l  p e r s o n s  i n  a  s y s t e m  o f  c o n d i t i o n s  w h ich  p e r m i t s  o f  t h e  

f u l l e s t  p r a c t i c a l  d e v e l o p m e n t  o f  e a c h . " ^ ^

P r o f e s s o r  J o r d a n  f e l t  t h a t  t h e  f a c t  t h a t  e x p e r i e n c e  

i s  r e f l e c t i v e l y  m a n i f e s t e d  i n  c o n s c i o u s n e s s  d e m o n s t r a t e s  t h e  

p o s s i b i l i t y ,  a n d  e v e n  t h e  n e c e s s i t y ,  o f  o r d e r  p e r s i s t i n g  

t h r o u g h  c h a n g e ,  e v e n  a s  i t  a s s i s t s  i n  i t s  p r o g r e s s .  Tlie J u d i 

c i a r y ,  a s  t h e  l o c u s  o f  t h e  r e f l e c t i v e  c o n s c i o u s n e s s  o f  t h e  

c o r p o r a t e  w h o le ,  o r  s t a t e ,  h a s  t h u s  a  v i t a l  r o l e  t o  p l a y  i n  

t h e  c o n t i n u a l  o r d e r i n g  o f  t h e  f a c t s  o f  l i f e .  B e f o r e  t h i s  

f u n c t i o n  ca n  be d i s c h a r g e d  a d e q u a t e l y ,  h o w e v e r ,  t h e  j u d i c i a r y  

m u s t  be f r e e d  f ro m  t h e  d o m i n a t i o n  o f  i n t e r e s t  and  r e c o n s t i t u 

t e d  i n  k e e p i n g  w i t h  t h e  t r u e  n a t u r e  of  t h e  j u d i c i a l  f u n c t i o n .  

T h i s  i m p l i e s  a  r e c o g n i t i o n  o f  t h e  s t a t u s  o f  t h i s  f u n c t i o n  

w i t h i n  t h e  c o r p o r a t e  w h o le .

Judgment  a s  C o r p o r a t e

W hi le  i t  i s  o b v i o u s  t h a t  t h e  r e f l e c t i v e  i n t e l l i g e n c e  

t h a t  i s  a c t i v e  i n  t h e  j u d i c i a l  p r o c e s s  h a s  i t s  l o c u s  i n  h u 

man i n d i v i d u a l s  ( i n  t h e  c a s e  o f  t h e  c o u r t s ,  t h e  j u d g e s ) .  P r o 

f e s s o r  J o r d a n  a r g u e s  t h a t  judgm en t  e i t h e r  i s  o r  s h o u l d  be 

c o r p o r a t e  i n  a t  l e a s t  t h r e e  r e s p e c t s . ^5

^ ^ J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n ,  o p . c i t . , p .  300 .

^ ^ P r o f e s s o r  L l e w e l l y n ,  i n  a n  " a f t e r w o r d "  t o  h i s  s e r -
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In  t h e  f i r s t  p l a c e ,  t h e  ’’mind" o f  t h e  judge  i s  "made 

up" o f  t h e  o b j e c t i v e  o r d e r  o f  f a c t  o f  w h ich  he i s  a c o n s t i t 

u e n t  p a r t .  H i s  i n t e l l i g e n c e  can  f u n c t i o n  o n l y  t h r o u g h  th e  

i d e a s  and  c o n c e p t s - - t h e  c a t e g o r i e s - - w h i c h  a r e  d e r i v e d  f rom  

t h e  o r d e r e d  f a c t  o f  n a t u r a l - c u l t u r a l  l i f e .  The f a c t  i s  t h a t  

t h e  s t r u c t u r e  o f  t h e  human "mind" i s  l a r g e l y  a  r e f l e c t i o n  o f  

t h e  o r d e r  t h a t  e x i s t s  w i t h i n  l i f e - - a  c o n c e p t  t h a t  i s  a s  o l d  

a s  P l a t o  and  a s  new a s  E r i c h  Promm.'^^ The q u a l i t y  o f  j u d g 

m en t  w i l l  b e ,  i n  some d e g r e e ,  a  r e f l e c t i o n  o f  t h e  o r d e r  t h a t  

p r e v a i l s  i n  n a t u r a l - c u l t u r a l  l i f e .  I t  i s  t r u e ,  o f  c o u r s e ,  

t h a t  i n t e l l i g e n c e  can  e n v i s i o n  a  b e t t e r  o r d e r ,  b u t  o n l y  s p e c -  

u l a t i v e l y ;  t h e  r e f l e c t i v e  i n t e l l i g e n c e  i s  l i m i t e d  l a r g e l y  t o

i e s  o f  l e c t u r e s  famous a s  The B ram ble  B u sh , w r o t e  i n  r e  a p p e l 
l a t e  j u d g e s :  " B u t  l a c k i n g  r i g h t  c o n s c i o u s n e s s  o f  d u t y  and  
a b o v e  a l l  o f  m e th o d ,  a n  a p p e l l a t e  c o u r t  i s  t e m p te d  i n t o  s e e i n g  
t h e  jo b  p r i m a r i l y  a s  one b e tw e e n  t h e  p a r t i e s .  L a c k in g  f u l l  
r e a l i z a t i o n  o f  t h e  d u t y  a n d  t h e  m e th o d ,  t h e  law o f  l e e w a y s  
t e n d s  t o  l o s e  i t s  h o l d  b e c a u s e  i t  i s  n o t  b e t t e r  g u i d a n c e  f o r  
t h e  f u t u r e  b u t  o n l y  d i s p o s i t i o n  o f  t h e  p r e s e n t  c a s e  t h a t  i s  
i n  t h e  . . . j u d g e ' s  m ind .  L a c k in g  f u l l  r e a l i z a t i o n  o f  t h e  
d u t y ,  t h e  m e th o d ,  t h e  t r a d i t i o n s ,  t h e  a p p e l l a t e  ju d g e  can
come . . . s e e  h i m s e l f  a s  f r e e - - a n d  t h a t  way l i e s  d i s a s t e r .
The b a r ,  i n  i t s  n o n - c o m p r e h e n s i o n ,  h a s  b e e n  s h o u t i n g  a n d  c u r s 
i n g  a t  t h e  c o u r t s  f o r  t w e n t y  y e a r s  now a s  ' d e p a r t i n g  f ro m  p r e 
c e d e n t '  an d  ' w i t h o u t  c o n t r o l '  and  ' w i t h  no s e n s e  o f  c o n t i n u i 
t y . '  W ith  t i m e ,  men can  come t o  t a k e  s e r i o u s l y  w h a t  t h e y  a r e
t o l d .  F o r  . . . t h e  a p p e l l a t e  . judges know t h e y  move, t h e y
know t h e  l e e w a y s  i n  t h e  a c c e p t e d  d o c t r i n a l  s y s t e m  w h ich  t h e y  
make u s e  o f .  More ,  t h e y  know t h a t  t h e y  m us t  make s u ch  u s e .  
What t h e y  t h e r e f o r e  n e e d ,  a s  w e l l ,  i s  w h a t  t h e  b a r  d e n i e s  
th e m :  a  sound  c o n s c i o u s n e s s  o f  d u t y ,  l i m i t s ,  and  h i g h  g o a l  i n  
t h e  m o v ing ,  a n d  a  sound c o n s c i o u s n e s s  o f  s o l i d  m e thod .  K. N. 
L l e w e l l y n ,  The Bramble  Bush (New York :  Oceana P u b l i c a t i o n s ,  
1 9 5 1 ) ,  p .  1 5 9 • P r o f e s s o r  J o r d a n  would  a s s e r t  t h a t  t h i s  " d u t y "  
c o n s i s t s  i n  a n  a w a r e n e s s  o f  t h e  c o r p o r a t e  n a t u r e  o f  ju d g m en t .

^ ^ E r i c h  Fromm, The Sane S o c i e t y  (New York :  R i n e h a r t  
& C o . ,  1 9 5 5 ) .
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t h e  m a t e r i a l s  a t  h a n d - - t h e  I d e a l s  o f  p o l i c y  a n d  t h e  c o n c r e t e  

f a c t s  t h a t  have  r e s u l t e d  f rom  t h e  a c t i v e  a t t e m p t  t o  embody 

t h e s e  g o a l s  i n  t h e  a c t u a l  o r d e r  o f  l i f e .

A c c o r d in g  t o  P r o f e s s o r  J o r d a n ,  " n a t u r e  [ a s  i n c l u d i n g  

c u l tu r e ] )  i s  t h e  m i n d ' s  o b j e c t i v i t y .  . . . " 4 7  i t s  s u b j e c t i v -  

i t y - - a l s o  " n a t u r a l " - - i s  i t s  c a p a c i t y  f o r  t h o u g h t .  Thus ,  " t h e  

t h o u g h t  p r o c e s s  t h e  p r o c e s s  o f  n a t u r e  o p e r a t i n g  w i t h i n  and  

among t h e  f a c t s "  o f  n a t u r a l - c u l t u r a l  l i f e . ^ ®  I t  i s  i n  t h i s  

s e n s e  t h a t

a  j u d i c i a l  d e c i s i o n  i s  n o t  a  p e r s o n a l  m a t t e r ,  when " p e r 
son" r e f e r s  t o  t h e  n a t u r a l  i n d i v i d u a l .  . . . The d e c i s 
i o n  i s  a  c o r p o r a t e  s y n t h e s i s  o f  a  g r e a t  many f a c t o r s ,  
a n d  o f t e n  i t  i s  n o t  p o s s i b l e  t o  e n u m e r a t e  a l l  t h e  im
p o r t a n t  e l e m e n t s  t h a t  e n t e r  i n t o

The f a c t  t h a t  h i s  s y n t h e s i s  o c c u r s  w i t h i n  t h e  "mind" o f  t h e

judge  d o e s  n o t  a l t e r  i t s  b a s i c  c o r p o r a t e  n a t u r e .  T h i s  i s  i n

c l o s e  a g r e e m e n t  w i t h  Judge F r a n k ' s  c o n t e n t i o n  t h a t  " i n  t h e

l a s t  p u s h ,  a  j u d g e ' s  d e c i s i o n s  a r e  t h e  outcome o f  h i s  e n t i r e

l i f e - h i s t o r y , " 50 i n c l u d i n g  t h e  f a c t s  a s  f o u n d  i n  t h e  t r i a l .

47

%Ibid.

J o r d a n ,  T heory  o f  L e g i s l a t i o n , o p . c i t . , p .  470.  

48i

4 9 l b i d . , p .  4 5 6 .

5 0 p r a n k ,  Law and  t h e  Modern M ind , o p . c i t . , p .  I I 5 . 
Judge P r a n k ' s  v iew on t h i s  p o i n t  i s  s o  n e a r  t h a t  o f  P r o f e s s o r  
J o r d a n  a s  t o  j u s t i f y  q u o t i n g  t h e  p a s s a g e  t h a t  p r e c e d e s  t h e  
a b o v e .  He a s s e r t s  t h a t  t h e  m os t  i m p o r t a n t  f a c t o r s  i n  a 
j u d g e ' s  d e c i s i o n  " a r e  t h e  m o s t  o b s c u r e ,  a n d  a r e  t h e  l e a s t  
e a s i l y  d i s c o v e r a b l e - - b y  a n y o n e  b u t  t h e  ju d g e  h i m s e l f .  They 
a r e  t i e d  up w i t h  t h e  i n t i m a t e  e x p e r i e n c e s  w h ic h  no  b i o g r a p h e r ,  
how ever  s e d u l o u s ,  i s  l i k e l y  t o  f e r r e t  o u t ,  and  t h e  e m o t i o n a l  
s i g n i f i c a n c e  o f  w h ich  no one b u t  t h e  j u d g e ,  o r  a  p s y c h o l o g i s t
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The s e c o n d  r e s p e c t  i n  w h ic h  judgm en t  i s  o r  s h o u l d  be 

c o r p o r a t e  l i e s  i n  t h e  f a c t  t h a t  t h e  p u b l i c  f u n c t i o n  o f  t h e  

ju d g e  o b l i g a t e s  him t o  t h e  c o r p o r a t e  w h o le .  Even i n  c i v i l  

s u i t s ,  t h e  ju d g e  a p p e a r s  n o t  a s  t h e  a r b i t e r  o f  i n t e r e s t s ,  

b u t  a s  t h e  a g e n t  o f  t h e  c o r p o r a t e  whole  t o  r e p r e s e n t  t h e  " i n 

t e r e s t "  o f  t h e  w ho le  w i t h  r e g a r d  t o  t h e  p a r t i c u l a r  c o n t r o v e r 

s y .  I n  t h e  w ords  o f  one p r o f e s s o r  o f  law ,

w h i l e  p u b l i c  p o l i c y  i s  t h e  b a s i s  o f  a l l  l a w ,  i t  i s  some
t i m e s  f o r g o t t e n  t h a t  i t  l i e s  a t  t h e  b a s e  o f  e v e r y  j u d i 
c i a l  d e c i s i o n .  A l l  t h a t  i t  means i s  t h a t  "we t h e  p e o p le "  
a r e  a  t h i r d  p a r t y  t o  e v e r y  c a s e  i n  l i t i g a t i o n . 5 l

P r o f e s s o r  J o r d a n  a r g u e s  t h a t  t h e  j u s t i c e  w h ic h  t h e  ju d g e  p r e 

su m ab ly  d i s p e n s e s  " i s  a  t y p e  o f  o r d e r  i n  p e r s o n a l  r e l a t i o n s  

c o n s i d e r e d  o b j e c t i v e l y ,  and  n o t  a  p r i v a t e  p r o p e r t y  o f  t h o s e  

who can  g e t  t h e i r  i n t e r e s t s  s a t i s f i e d . " 52 to t h e  e x t e n t  t h a t  

t h e  ju d g e  i s  i n f l u e n c e d  by c o n s i d e r a t i o n s  o f  s u b j e c t i v e  i n 

t e r e s t ,  e i t h e r  h i s  own o r  o f  o t h e r s ,  he f a i l s  t o  d i s c h a r g e  

h i s  p u b l i c  o b l i g a t i o n . 53

i n  t h e  c l o s e s t  c o n t a c t ,  c o u l d  co m p reh en d ."  I b i d . , pp .  1 1 4 - 5 .
The F r e u d i a n  o v e r t o n e s  a r e  more a p p a r e n t  t h a n  r e a l ;  

a c t u a l l y ,  h i s  p s y c h o l o g i c a l  v iew s  a r e  much c l o s e r  t o  Fromm 
t h a n  t o  F r e u d ,  a s  i s  i n c r e a s i n g l y  a p p a r e n t  i n  h i s  l a t e r  w o rk .  
C o u r t s  on T r i a l , o p . c i t .

5^Leon G reen ,  " The S tu d y  and  T e a c h i n g  o f  T o r t  Law,"
34 Texas  Law Review 15 ( 1 9 5 6 ) .

5 2 J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  3 6 I .

5 3 T h i s  c o u ld  be s t a t e d  a s  t h e  n e e d  f o r  o b j e c t i v i t y  on 
t h e  p a r t  o f  t h e  j u d g e s ,  b a s e d  u p o n  a n  u n d e r s t a n d i n g  o f  t h e  
p u b l i c  i n t e r e s t .  W hi le  r e c o g n i z e d  by  m o s t  j u r i s p r u d e n t s ,  few 
have  a n y  p a n a c e a s  f o r  a c h i e v i n g  i t .  P r o f e s s o r  Jordan*  s s o l u 
t i o n ,  p r i m a r i l y ,  i s  t o  im p ro v e  t h e  o r d e r  o f  t h e  n a t u r a l - c u l 
t u r a l  w o r l d  t h a t  "makes  up" t h e  mind o f  t h e  j u d g e ,  p a r t i c u -
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As t h e  a g e n t  o f  t h e  c o r p o r a t e  w h o le ,  t h e  a c t  o f  t h e

ju d g e  w h ic h  c h a r a c t e r i z e s  h i s  f u n c t i o n  i s

t h e  s y n o p t i c  ju d g m en t  i n  w h ic h  a n  i n s t i t u t i o n  i s  g i v e n  
f u l l  r e a l i t y  w i t h i n  t h e  s y s t e m  o f  i n s t i t u t i o n s ,  t h e  a c t  
w h ic h  a p p o r t i o n s  a n d  a p p r o p r i a t e s  i n s t i t u t i o n s  a s  w h o le s  
o f  l i f e  t o  c o m p l e t e  c o n s i s t e n c y  w i t h  e a c h  o t h e r  i n  t h e  
p o l i t i c a l  b o d y . 54

The p u r p o s e  o f  t h e  c o r p o r a t e  w h o le ,  o f  w h ic h  t h e  ju d g e  i s

t h e  a g e n t ,  i s  j u s t  t h i s  o r d e r i n g  o f  i n s t i t u t i o n s .  To d e n y  •

f u l l  r e a l i t y  t o  a n  i n s t i t u t i o n  t h a t  em b o d ie s  a  s i g n i f i c a n t

p u r p o s e  o r  v a l u e  dam ages  t h e  o r d e r  o f  t h e  w ho le  by  d e p r i v i n g

i t  o f  t h i s  v a l u e  t o  a s s i s t  i n  t h e  f u r t h e r  d e v e l o p m e n t  o f

n a t u r a l - c u l t u r a l  l i f e .  As P r o f e s s o r  P a t t e r s o n  h a s  w r i t t e n ,

" e v e r y  law . . .  i s  a n  a t t e m p t  t o  c o n t r o l  t h e  f u t u r e , " 55 and

t h e  f u t u r e  c a n n o t  be c o n t r o l l e d  s u c c e s s f u l l y  by  p r o t e c t i n g

p a s t  p r i v i l e g e s .

T h i s  l e a d s  t o  w h a t  i s  by  f a r  t h e  m o s t  i m p o r t a n t  way 

i n  w h ic h  ju d g m en t  i s  c o r p o r a t e :  t h e  law  t h a t  r e s u l t s  i s  t h e  

o r d e r  o f  t h e  c o r p o r a t e  w h o le .  I n  P r o f e s s o r  J o r d a n ' s  v ie w ,  

" t h e  j u d i c i a l  p r o c e s s  i s  one o f  t h e  'm a k in g  u p '  o f  t h e  c o r 

p o r a t e  m ind .  . . . " 5 6  The o r d e r  o f  t h e  n a t u r a l - c u l t u r a l

l a r l y  t h r o u g h  t h e  e l i m i n a t i o n  o f  p r o p e r t y  a s  " p r i v a t e " - - a  s o 
l u t i o n  n o t  e n t i r e l y  p e c u l i a r  t o  P r o f e s s o r  J o r d a n .

5 ^ J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p.  148 .

5 5 p a t t e r s o n ,  0£ .  c i t . , p.  9 8 .

5 6 j o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  456 .  
H i s  c o n c e p t  o f  law  a s  c o r p o r a t e  mind i s  d i s c u s s e d  i n  d e t a i l ,  
s u p r a , pp .  1 1 6 - 5 4 .
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w o r l d  i s  c o r p o r a t e ,  an d  n o t  t h e  " p o s s e s s i o n "  o f  a n y  g i v e n  i n 

d i v i d u a l  o r  i n t e r e s t .  I t  i s  i n  r e f l e c t i o n  t h a t  i n t e l l i g e n c e ,  

w i l l  we n i l l  we,  g i v e s  i t s  a p p r o v a l  t o  t h i s  o r d e r  o f  l i f e .  

Thus ,  " t h e  l e g i s l a t i v e  a c t  o p e r a t i n g  a s  t h e  c o r p o r a t e  j u d g 

m en t  i s  t h e  p r i n c i p l e  o f  u n i t y  an d  o r d e r  i n  e x p e r i e n c e - - s u c h  

u n i t y  an d  o r d e r ,  t h a t  i s ,  a s  t h e r e  i s . " 57 I t s  r e s u l t  i s  law .

The d e g r e e  o f  u n i t y  and  o r d e r  i n  e x p e r i e n c e ,  t h e r e 

f o r e ,  i s  t h e  d e g r e e  t o  w h ic h  l i f e  h a s  b e e n  b r o u g h t  u n d e r  law 

- - m u n i c i p a l ,  i n t e r n a t i o n a l ,  o r  w h a t e v e r .  P r o f e s s o r  J o r d a n  

would  a g r e e  w i t h  P r o f e s s o r  K e l s e n ,  f o r  e x a m p le ,  t h a t  t h e r e  

s h o u l d  be a  " t h e o r y  o f  law" b r o a d  enough  t o  comprehend i n t e r 

n a t i o n a l  law  a l o n g  w i t h  d o m e s t i c  o r  m u n i c i p a l ;  he would  d i s 

a g r e e  w i t h  t h e  l a t t e r ' s  a t t e m p t  t o  b a s e  t h i s  law  on c o n 

f l i c t .  I n  P r o f e s s o r  J o r d a n ' s  v iew ,  t h i s  i s  e q u i v a l e n t  t o  

b a s i n g  t h e  t h e o r y  u p o n  i t s  e x c e p t i o n s - - t h a t  i s ,  u p o n  t h e  i n 

s t a n c e s  i n  w h ic h  t h e  d y n am ic  o r d e r  w h ich  t h e  law r e p r e s e n t s  

h a s  n o t  b e e n  p e r f e c t e d .  As h a s  b e e n  o b s e r v e d  by o t h e r  s t u 

d e n t s  o f  i n t e r n a t i o n a l  r e l a t i o n s ,  t h e  " b a l a n c e  o f  power" i s  

a  p o o r  s u b s t i t u t e  f o r  t h e  o r d e r  o f  l a w .  To P r o f e s s o r  J o r d a n ,

57 J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  4-78.

5^'Hans K e l s e n ,  G e n e r a l  T h e o ry  o f  Law and  S t a t e  (Cam
b r i d g e :  H a r v a r d  U n i v e r s i t y  P r e s s ,  1945TT P r o f e s s o r  K e l s e n  
seems p r i m a r i l y  t o  be  a t t e m p t i n g  t o  f i n d  a  b a s i s  f o r  i n t e r 
n a t i o n a l  law  i n  t h e  a b s e n c e  o f  e f f e c t i v e  s a n c t i o n s - - a n  e s 
s e n t i a l  e l e m e n t  o f  law  i n  t h e  p o s i t i v i s t i c  c o n c e p t i o n .  P r o 
f e s s o r  J o r d a n  d e n i e s  t h a t  s a n c t i o n s  a r e  a n y  p a r t  o f  law ;  t o  
h im ,  law  c a r r i e s  i t s  own " a u t h o r i t y . , "  and  t h e  u s e  o f  s a n c 
t i o n s  i s  t e s t i m o n y  t o  t h e  q u a l i t y  o f  t h e  law .
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power s h o u l d  be e x p e n d ed  i n  t h e  r e a l i z a t i o n  o f  human p u r p o s e s  

- - t h a t  i S j  i n  t h e  d e v e l o p m e n t  o f  n a t u r a l - c u l t u r a l  l i f e - - a n d  

n o t  i n  t h e  n e g a t i v e  a t t e m p t  t o  " c h e c k "  pow er .

Under t h e  c o n t r o l  o f  s u b j e c t i v e  i n t e r e s t  t h e  j u d i c i a l  

c a p a c i t y  h a s  l i t t l e  ch a n c e  t o  p e r f o r m  i t s  p r o p e r  f u n c t i o n .  

H i i s  i s  t r u e  w h e t h e r  t h e  law i n  q u e s t i o n  be " i n t e r n a t i o n a l , "  

and  t h e  I n t e r e s t  a  n a t i o n a l  one ,  o r  d o m e s t i c ,  and  t h e  i n t e r 

e s t s  e c o n o m ic ,  r e l i g i o u s ,  e t c . U l t i m a t e l y ,  o f  c o u r s e ,  law 

i s  a l l  o f  one p i e c e ,  a n d  w i t h o u t  d i s t i n c t i o n s  s u c h  a s  " i n t e r 

n a t i o n a l "  and  " d o m e s t i c . "

With  r e f e r e n c e  t o  e conom ic  i n t e r e s t s ,  t h e  one he s e e s  

a s  d o m in a n t  i n  t h e  m odern  w o r l d .  P r o f e s s o r  J o r d a n  w r i t e s  t h a t  

" a l l  t h e  c o u r t s  can  do  u n d e r  e conom ic  d o m i n a t i o n  . . .  i s  t o  

i n t e r p r e t  and  c l a r i f y  f o r  t h e  econom ic  m o t i v e  t h e  p r i n c i p l e s  

o f  p o l i c y  w h ich  t h a t  m o t iv e  h a s  l e g i s l a t e d  ^  i t s  own i n t e r 

e s t . "  59 R a t h e r  t h a n  a n  o r d e r  o f  l i f e ,  t h e  r e s u l t  i s  m e r e l y  

t h e  u s e  o f  p u b l i c  a g e n c i e s - - i n  t h i s  i n s t a n c e ,  t h e  c o u r t s - - t o  

p r o t e c t  and  d e f e n d  t h e  s t a t u s  q u o ; m a i n t a i n i n g  t h e  s t a t u s  quo 

y i e l d s  n o t  o r d e r  b u t - - u l t i m a t e l y ,  b e c a u s e  w i l l  i s  e f f e c t i v e - -  

c h a o s .  The t r u t h  i s  t h a t  t h e  a c t s  o f  p e r s o n s  i n  c o n f l i c t  

r e p r e s e n t  t h e  " w i l l  t e n d e n c i e s "  o f  t h e  p e r s o n s  i n v o l v e d ,  so

no s o l u t i o n  s h o r t  o f  one w h ic h  p r o m i s e s  c o m p le t e  r e a l i 
z a t i o n  f o r  a l l  t h e  a c t s  w i l l  e f f e c t  t h e  e q u i l i b r i u m  n e c 
e s s a r y  t o  t h e  c o n t i n u a n c e  o f  modern  s o c i a l  l i f e .  I t  i s  
i n  t h i s  s e n s e  t h a t  p e a c e ,  a s  a  s t a t i c  c o n d i t i o n  o f  ’ law

59jordan, Theory o f  L e g i s l a t i o n , op. c i t . , p.  433*
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and  o r d e r , '  i s  t h e  u l t i m a t e  g o a l  o f  l e g i s l a t i o n  f ro m  t h e  
j u d i c i a l  p o i n t  o f  v ie w ,  f o r  t h e  s p e c i a l  p r o b le m  o f  t h e  
j u d i c i a r y  i s  t o  m a i n t a i n  t h e  p r o c e d u r a l  c o m p o s s i b i l i t y  
o f  a l l  p e r s o n s  i n  a  s y s t e m  o f  c o n d i t i o n s  w h ic h  p e r m i t s  
o f  t h e  f u l l e s t  p r a c t i c a l  d e v e l o p m e n t  o f  e a c h . ° 0

I n t e r e s t ,  o f  c o u r s e ,  o p e r a t e s  i n  a  n e g a t i v e  m anner  t o  r e 

s t r i c t  an d  r e s t r a i n  r a t h e r  t h a n  p o s i t i v e l y  t o  f u l f i l l  p u r 

p o s e s .  I t  i s  p r i v a t e  an d  e x c l u s i v e ,  a n d  c a n n o t  s e r v e  a s  a n  

a d e q u a t e  s u b s t i t u t e  f o r  l e g a l  p r i n c i p l e .

Judgment  i s  c o r p o r a t e ,  t h e n ,  b e c a u s e  r e l a t i o n s  among 

p e r s o n s  a r e  p u b l i c  r e l a t i o n s .  F o r  t h i s  r e a s o n ,  c o n f l i c t s  t o  

be a d j u d i c a t e d  b e tw e e n  p e r s o n s  a r e  b e s t  s t a t e d  i n  t e r m s  o f  

t h e  f u n c t i o n s  o f  t h e  p e r s o n s  i n v o l v e d .  Thus he  w r i t e s  t h a t  

" t h e  d e r i v a t i o n  o f  j u s t i c e  i s  . . . t h e  d e t e r m i n a t i o n  o f  t h e  

c h a r a c t e r s  o f  p e r s o n a l i t i e s  a s  p e r s o n a l i t i e s  f u n c t i o n  w i t h  

r e f e r e n c e  t o  e a c h  o t h e r  and  t o  o b j e c t i v e  c i r c u m s t a n c e s  i n  

c i v i l  and  l e g a l  r e l a t i o n s . " ^ 1  B u t  b e c a u s e  o f  t h e  " o b j e c t i v e  

c i r c u m s t a n c e s , "  t h e  f u n c t i o n  o f  a p e r s o n  to w ard  some o t h e r  

p e r s o n  i s  u l t i m a t e l y  a  f u n c t i o n  w i t h i n  t h e  w h o le ,  s o  t h a t ,  

a s  n o t e d  e a r l i e r ,  " h a v i n g  j u s t i c e  done me o r  g e t t i n g  my r i g h t  

c o n s i s t s  m e r e l y  i n  h a v i n g  t h e  l o c u s  o f  my c h a r a c t e r i s t i c  

f u n c t i o n  d e t e r m i n e d  f rom  t h e  p o i n t  o f  v iew o f  t h e  o b j e c t i v e

w h o l e . "^2

GO l b i d . ,  p .  300 .

J o r d a n ,  Forms o f  I n d i v i d u a l i t y , o p . c i t . , p .  407 .  
T ie  t e rm  " p e r s o n s "  i s  n o t ,  o f  c o u r s e ,  r e s t r i c t e d  t o  n a t u r a l  
p e r s o n s ,  b u t  a p p l i e s  t o  o t h e r  fo rm s  o f  i n d i v i d u a l i t y  a s  w e l l .

G ^ I b i d . ,  p .  361 .
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Judgm ent  i s  c o r p o r a t e ,  t h e n ,  i n  t h a t  ( l )  t h e  mind o f  

t h e  ju d g e  o b t a i n s  i t s  c o n t e n t  f rom  t h e  o b j e c t i v e ,  c o r p o r a t e  

w o r l d ,  (2 )  t h e  ju d g e  i s  t h e  a g e n t  o f  t h e  c o r p o r a t e  w h o l e ,  and  

(3 ) t h e  ju d g e  d e t e r m i n e s  t h e  o r d e r  t h a t  w i l l  p r e v a i l  w i t h i n  

t h e  c o r p o r a t e  w h o l e .  The a n a l y s i s  a p p l i e s ,  o f  c o u r s e ,  t o  a l l  

o f  t h e  fo rm s  o f  i n d i v i d u a l i t y .

The q u a l i t y  o f  t h e  r e s u l t s  o f  t h e  j u d i c i a l  p r o c e s s  

w i l l  d e p e n d  l a r g e l y  u p o n  t h e  q u a l i t y  o f  t h e  o r d e r  t h a t  p r e -  

. v a i l s - - i . e . , a s  g i v e n  a n d  a s  t h e  r e s u l t  o f  a c t i o n  t o  a c h i e v e  

new p u r p o s e s ,  o b j e c t i f i e d  a s  e n d s  b y  t h e  s p e c u l a t i v e  i n t e l l i 

g e n c e .  T h i s  o r d e r  o p e r a t e s  t h r o u g h  and  i s  m e d i a t e d  b y  t h e  

r e f l e c t i v e  i n t e l l i g e n c e ,  h o w e v e r ,  m ak ing  t h e  q u a l i f i c a t i o n s  

o f  j u d i c i a l  o f f i c e r s  a n  i m p o r t a n t  f a c t o r  i n  t h e  r e s u l t .

The Q u a l i f i c a t i o n s  o f  J u d i c i a l  O f f i c e r s

The q u a l i f i c a t i o n s  o f  t h e  j u d i c i a l  o f f i c e r  a r e  a l l  

i m p l i c i t  i n  t h e  s t a t e m e n t  o f  h i s  f u n c t i o n :  t h e  j u d i c i a l  f u n c 

t i o n  i s  t h e  r e f l e c t i v e  i n t e l l i g e n c e  o p e r a t i n g  upon  a n d  among 

t h e  f a c t s  t o  e v a l u a t e  t h e  o r d e r  t h e r e i n .  Thus ,  " t h e  j u d i c i a l  

a c t  i n  i t s  h i g h e s t  f o rm  i s  t h e  a c t  o f  t h e  t h i n k e r , " ^3 so  t h e  

f i r s t  r e q u i r e m e n t  i s  a  h i g h  d e g r e e  o f  i n t e l l i g e n c e .

The c a p a c i t y  o f  a p e r s o n  a s  a  t h i n k e r - - t h a t  i s ,  t h e  

" f r e e - n e s s "  o f  h i s  i n t e l l i g e n c e - - i s  n o t ,  h o w e v e r ,  m e r e l y  a 

f u n c t i o n  o f  h i s  i n n a t e  m e n t a l  c a p a c i t y ;  t h e  c h i e f  l i m i t i n g

^3 Jordan, Tine or y o f  L e g i s l a t i o n , op . c i t . , p.  478 .
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f a c t o r  i s  b l i n d n e s s  c a u s e d  by t h e  dom inance  o f  s u b j e c t i v e  

f a c t o r s  s u c h  a s  i n t e r e s t ,  p a s s i o n ,  e t c . The ju d g e  m u s t  r e 

f l e c t  t h e  l a w - - t h e  o b j e c t i v e  o r d e r  o f  r e a l i t y - - i n c l u d i n g  

t h e r e i n  t h o s e  e l e m e n t s  o f  f a c t  t h a t  a r e  g i v e n  i m m e d i a t e l y  i n  

e x p e r i e n c e ,  t h e  i d e a l s  o f  p o l i c y ,  an d  t h e  u l t i m a t e  i d e a l  o f  

t h e  " g o o d  l i f e . "  P r o f e s s o r  J o r d a n  a r g u e s ,  w i t h  m o s t  o t h e r  

s t u d e n t s  o f  t h e  l a w ,  t h a t  " i n  o r d e r  a p p r o p r i a t e l y  t o  i m p e r 

s o n a t e  t h e  law  an d  t h u s  t o  become e f f e c t i v e  f o r  j u s t i c e ,  t h e  

j u r i s t  m u s t  d e p e r s o n a l i z e  h i m s e l f . " ^ 4  F a i l u r e  t o  do  so  a l 

lows i n t e r e s t  t o  become d o m i n a n t  i n  t h e  j u d i c i a l  p r o c e s s ,  

l e a v i n g  " j u s t i c e "  a s  t h e  T h r a s y m a c h ia n  " i n t e r e s t  o f  t h e  

s t r o n g e r . "  The n e t  r e s u l t  o f  s u c h  a  d e v e l o p m e n t ,  i n  a  p e r 

i o d  when t h e  eco n o m ic  i n t e r e s t  i s  t h e  s t r o n g e r ,  h a s  b e e n  d e 

p i c t e d  i n  t h e  l a t e  B e n ja m in  T w i s s ’ p o r t r a y a l  o f  "How L a i s s e z -  

F a i r e  Came t o  t h e  Supreme C o u r t . " ^ 5

U l t i m a t e l y ,  o f  c o u r s e ,  i g n o r a n c e  i s  t h e  s o u r c e  o f  i n 

a d e q u a t e  t h o u g h t .  The i m p l i c a t i o n  o f  t h i s  i s  t h a t ,  f o r  t h e  

ju d g e  a s  w e l l  a s  f o r  t h e  s p e c u l a t i v e  l e g i s l a t o r ,  t h e  n e c e s s i 

t y  o f  m ak ing  law  becomes t h e  o b l i g a t i o n  t o  know. I n  P r o f e s 

s o r  C a r p e n t e r ' s  w o rd s ,

G^i b i d . ,  p .  459.

^ ^ B e n ja m in  R. T w is s ,  Lawyers  an d  t h e  C o n s t i t u t i o n  
( P r i n c e t o n :  P r i n c e t o n  U n i v e r s i t y  P r e s s ,  1 9 4 2 ) ,  q u o t a t i o n  
f ro m  t h e  s u b t i t l e .  He d e m o n s t r a t e d  t h e  a f f i n i t y  o f  l a w y e r s  
- - p a r t i c u l a r l y  t h e  A m er ican  B ar  A s s o c i a t i o n - - f o r  t h e  d o m i
n a n t  b u s i n e s s  i n t e r e s t s ,  and  t h e n  p r o c e e d e d  t o  show how t h e s e  
i n t e r e s t  came e v e n t u a l l y  t o  d o m i n a t e  t h e  Supreme C o u r t  i n  t h e  
l a t t e r  y e a r s  o f  t h e  1 9 t h  c e n t u r y .
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j u r i s p r u d e n c e ,  a s  t h e  s o c i a l  s c i e n c e  w h ic h  d e a l s  p r i m a r 
i l y  w i t h  t h e  law I s  u n d e r  s p e c i a l  o b l i g a t i o n  t o  a v a i l  I t 
s e l f  o f  a l l  t h e  h e l p  I t  c an  o b t a i n  f rom  t h e  o t h e r  s o c i a l  
s c i e n c e s .  W i t h o u t  c o - o p e r a t i v e  e f f o r t  among t h e  s o c i a l  
s c i e n c e s ,  t h e  a lm s  and  p u r p o s e s  o f  t h e  law a t  a n y  p a r 
t i c u l a r  t im e  c a n n o t  be f o r m u l a t e d  I n t e l l i g e n t l y .

As P r o f e s s o r  J o r d a n  p h r a s e d  I t ,  " t h e  g r e a t  ju d g e  I s  t h e n  t h e  

ju d g e  whose mind com prehends  a l l  t h e  f a c t o r s  o f  s o c i a l ,  p o 

l i t i c a l ,  e c o n o m ic ,  r e l i g i o u s .  I n . s h o r t ,  a l l  t h e  p r a c t i c a l  

f a c t o r s  o f  e x p e r i e n c e  t h a t  a r e  I n v o l v e d  I n  t h e  c a s e  a s  p r e 

s e n t e d . "  ^7

I n  t h e  f i n a l  a n a l y s i s ,  t h e n ,  t h e  q u a l i f i c a t i o n s  o f  

t h e  judge  must  be s u c h  a s  w i l l  e n a b l e  him t o  d i s p e n s e  j u s 

t i c e .  And, I n  t h i s  r e g a r d ,

law a s  p o l i c y ,  law a s  a d m i n i s t r a t i v e  u t i l i t y ,  l aw  a s  r e 
f l e c t i v e  r e f i n e m e n t  and  t e s t  I n  t h e  j u d i c i a l  p r o c e s s ,  
a l l  m u s t  I n  t h e  end s q u a r e  w i t h  t h e  I d e a l  o r d e r  o f  w e l 
f a r e ,  w h ic h ,  a s  p s y c h o l o g i c a l  e x p e r i e n c e . I s  t h e  f e l t  
a e q u l t a s  o f  e x p e r i e n c e  p r e s e n t  I n  p o s s i b i l i t y  w h e n e v e r  
t h e r e  I s  a n  e x p e r i e n c e  o f  a n y  t y p e  o r  a n y  d e g r e e .

B u t  b e c a u s e  o u r  s e n s e  of  r i g h t n e s s  I s  b a s e d  l a r g e l y  upon  t h e

p r e v a i l i n g  o r d e r  o f  l i f e , ^9 t h e  mind o f  t h e  ju d g e  m us t  be

one t h a t  I s  am enab le  t o  c h a n g e ,  one t h a t  a p p r e c i a t e s  t h e

e v o l u t i o n a r y  a s p e c t s  o f  l i f e ,  o n e .  I n  s h o r t ,  t h a t  I s  w e l l -

^ ^ W l l l l a m  S e a l  C a r p e n t e r ,  F o u n d a t i o n s  o f  Modern 
J u r i s p r u d e n c e  (New York:  A p p l e t o n - C e n t u r y - C r o f t s ,  I 95B ) ,
p .  2 2 3 .

^ 7 J o r d a n ,  T heory  o f  L e g i s l a t i o n , o p . c l t . , p .  457 .

G8%bld . ,  p .  142.  The s i m i l a r i t y  o f  P e k e l l s ’ " j u r i s 
p r u d e n c e  o f  w e l f a r e , "  n o t e d  s u p r a , p .  324 ,  I s  e s p e c i a l l y  a p 
p a r e n t  h e r e .

^*9jordan. Theory of  L e g i s l a t i o n , op . c l t . , p. 140.
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v e r s e d  i n  a l l  t h e  f a c e t s  o f  l i f e  a s  p r e s e n t e d  i n  e x p e r i e n c e .

P r o f e s s o r  J o r d a n  seemed s k e p t i c a l  t h a t  p r e s e n t  l e g a l

t r a i n i n g  w i l l  be a b l e  t o  p r o v i d e  t h i s  t y p e  o f  i n t e l l i g e n c e .

He w r o t e ,  f o r  e x a m p le ,  t h a t

t h e  l e n g t h s  t o  w h ic h  t h e  i n j u n c t i o n  i s  c a r r i e d  i s  a  c o n 
f e s s i o n  o f  t h e  i n a d e q u a c y  o f  t h e  s u b s t a n c e  o f  t h e  law 
and  o f  t h e  u n i m a g i n a t i v e n e s s  o f  t h e  ju d g e  and  h i s  [ i n ] -  
a b i l i t y  t o  make up  i n  d i s c r e t i o n  i n  a p p l i c a t i o n  o f  law 
w ha t  i s  w a n t i n g  i n  i t s  s u b s t a n c e . 70

B ut  t h e  j u d i c i a r y  i s  l i m i t e d ,  by t h e  n a t u r e  o f  i t s  f u n c t i o n  

w i t h i n  t h e  l e g i s l a t i v e  p r o c e s s ,  a s  t o  t h e  p o s i t i v e  c o n t r i b u 

t i o n  i t  can  make d i r e c t l y  t o  t h e  im p ro v em en t  o f  t h e  o r d e r  of  

l i f e .  What i t  c an  d o ,  and  w h a t  i s  t h e  f u n d a m e n t a l  p ro b le m  

o f  c o n s t i t u t i o n a l  lav; f o r  t h e  p r e s e n t ,  i s  t o  f i n d  a  new l e g 

i s l a t i v e  a g e n t  t o  r e p l a c e  t h e  " o w n e r , "  t h e  p r e s e n t  l e g i s l a 

t i v e  a g e n t , 71 " f o r  a  c o n s t i t u t i o n  o r  p o l i t y  i n  w h ich  t h e  

p r i n c i p l e  o f  p r o p e r t y  h a s  b e e n  s u p e r s e d e d .  . . ."7 2

N o te s  on J u d i c i a l  P r o c e d u r e

P r o f e s s o r  J o r d a n * s  e n t i r e  a r g u m e n t ,  w i t h  r e f e r e n c e

t o  t h e  p o l i t i c a l  p r o c e s s ,  i s  t h a t  i t  i s  n o t  a n  a r t i f i c i a l

p r o c e s s ;  t h e  l e g i s l a t i v e  p r o c e s s  i s  i n h e r e n t  i n  t h e  p r o c e s s

o f  n a t u r a l - c u l t u r a l  l i f e .

[ f ] h e  mere f a c t  o f  c r e a t i v e  a c t i v i t y  s e t s  t h e  p ro b le m  o f  
l e g i s l a t i v e  c o n t r o l ,  t h a t  i s ,  t h e  p ro b le m  o f  t h e  d e r i v a -

70jord an , Forms o f  I n d i v i d u a l i t y , op. c i t . , p. 305*

71 Jordan, Theory o f  L e g i s l a t i o n , op . c i t . , p.  476.

7 2 Ib id .
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t i o n  a n d  d e f i n i t i o n  o f  lavj i n  s i t u a t i o n s  o f  a l t e r n a t i v e s  
o r  c h o i c e ,  and  r a i s e s  t h e  q u e s t i o n  a s  t o  w h e t h e r  o r  n o t  
t h e  c a p a c i t i e s  w h i c h  r e c o g n i z e  t h e  p r o b le m  t h r o u g h  t h e  
p r o c e s s e s  o f  d e f i n i t i o n ,  may n o t  a l s e  be  d i r e c t e d  to w a rd
i t s  r e a l i z a t i o n . 73

T h a t  i s ,  l i f e  i t s e l f  r e q u i r e s  " w h a t  i s  r e c o g n i z e d  a s  a  d e l i b 

e r a t e  a n d  f o r m a l  e f f o r t  a t  a s y n t h e s i s  o f  t h e  p r i n c i p l e s  o f  

t h e  r e c o g n i z e d  l a w s  o f  l i f e  w i t h  t h e  a c t u a l i t i e s  o f  l i f e  i n  

e x p e r i e n c e ,  a s  t h e  f a c t s  o f  e x p e r i e n c e  a r e  r a t i o n a l i z e d  i n  

t h e  ' c a s e '  a t  c o u r t . " 7 4

Thus ,  t h e  j u d i c i a l  p r o c e d u r e ,  t h e  r e f l e c t i v e  e v a l u a 

t i o n  o f  e x p e r i m e n t a l  a c t i o n  s e e k i n g  t o  embody e n d s ,  i s  a  n e 

c e s s i t y  o f  n a t u r e .  I t s  h i g h l y  f o r m a l i z e d  i n s t i t u t i o n a l i z a 

t i o n  a t  t h e  l e v e l  o f  c o r p o r e i t y  te rm e d  " s t a t e "  i s  m e r e l y  

t h e  n e c e s s a r y  r e s u l t  o f  t h e  r a n g e  o f  f a c t  comprehended,  w i t h 

i n  t h a t  o r d e r  and  t h e  c o m p l e x i t y  o f  t h e  o r d e r .

P r o f e s s o r  J o r d a n  co m p ares  t h e  l e g i s l a t i v e  p r o c e s s  

w i t h  a  s c i e n t i f i c  e x p e r i m e n t .  The s p e c u l a t i v e  p h a s e  i s  t h e  

d e r i v i n g  o f  h y p o t h e s e s ,  t h e  e x p e r i m e n t a l  a c t i o n  i s  t h e  t e s t 

i n g  p r o c e s s ,  an d  t h e  j u d i c i a l  p h a s e  i s  t h e  e v a l u a t i o n  o f  t h e  

r e s u l t s .  I n  t h e  more  f o r m a l i z e d  m a c h i n e r y  o f  g o v e r n m e n t ,  t h e  

r e f l e c t i v e  i n t e l l i g e n c e  i n s t i t u t i o n a l i z e d  a s  t h e  " c o u r t "  i s  

n o t  p r e s e n t  a t  e v e r y  s t a g e  o f  t h e  e x p e r i m e n t ,  a s  i t  w ou ld  be 

i n  a  l a b o r a t o r y ,  so  t h e  j u d i c i a l  p r o c e d u r e  h e r e  i s  l a r g e l y

7 3 i b i d . , p. 452.

74ibid.
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a n  a t t e m p t  t o  r e c r e a t e  t h e  e x p e r i m e n t  i n  t h e  a b s t r a c t  t o  d e 

t e r m i n e  i n a d e q u a c i e s  t h e r e i n ,  and  o t h e r w i s e  t o  s y n t h e s i z e  

i d e a l  w i t h  a c t i o n .  Or, a g a i n ,

i n  i t s  f u l l e s t  m e a n in g  t h e  c o u r t  p r o c e s s  i s  a dynam ic  
r e p r e s e n t a t i o n  o r  r e - e n a c t m e n t  o f  a  s y s t e m  o f  s o c i a l  r e 
l a t i o n s  w h ic h  s e r v e s  t o  e n a b l e  t h e  ju d g e  an d  j u r y  t h e  
more r e a d i l y  t o  v i s u a l i z e  t h e  " s t a t e  o f  f a c t  p r o d u c t i v e  
o f  l e g a l  c o n s e q u e n c e s "  p r e t t y  much i n  t h e  same way t h a t  
t h e  " c o n d i t i o n s "  o f  a  g e o m e t r i c a l  p r o b le m  may be f o rm u 
l a t e d  t h a t  t h e  law  o r  p r i n c i p l e  o f  i t s  s o l u t i o n  becomes  
o b v i o u s  a s  t h e  r e l a t i o n  t h a t  h o l d s  t h e  c o n d i t i o n s  t o 
g e t h e r  and  g i v e s  them u n i t y  o f  m e a n in g . '5

Thus i t  i s  t h a t  t h e  j u d i c i a l  mind " c o n t i n u e s  a n d  e x t e n d s  t h e  

h y p o t h e t i c a l  a t t i t u d e  u n t i l  i t  a s  t h e  a c t  o f  judgm en t  makes  

c o n t a c t  w i t h  t h e  s p e c u l a t i v e  a c t  a s  e n g a g e d  i n  t h e  s y s t e m a 

t i z i n g  o f  ends." 7 6

S i n c e  t h e  j u d i c i a l  p r o c e s s  i s  so  i m p o r t a n t  i n  P r o 

f e s s o r  J o r d a n ’ s t h e o r y - - i n  some ways e v e n  more so  t h a n  t h e  

o t h e r  p h a s e s  o f  h i s  l e g i s l a t i v e  p r o c e s s - - o n e  l e g i t i m a t e l y  

c o u l d  e x p e c t  t o  f i n d  a  d e t a i l e d  c r i t i q u e  of  t h e  p r o c e s s  a s  

p r e s e n t l y  c o n s t i t u t e d ,  a f t e r  t h e  m an n e r ,  e . g . , o f  Judge  

F r a n k .  One a c t u a l l y  f i n d s ,  on t h e  c o n t r a r y ,  t h e  a s s e r t i o n  

t h a t  " t h e  f o r m a l  c o u r t  p r o c e d u r e  i s  n e v e r t h e l e s s  a  h i g h l y  

e f f e c t i v e  t e c h n i q u e  f o r  t h e  d e f i n i t i o n  an d  c l a r i f i c a t i o n  o f  

f a c t s . " 7 7  Where t h e  s t a g e  i s  s e t  f o r  a  d e v a s t a t i n g  c r i t i q u e  

o f ,  f o r  e x a m p le ,  t h e  a d v e r s a r y  s y s t e m  of  p r o c e d u r e ,  one f i n d s

7 6 I b i d . , p . 448 .

7 6 i b i d . , p. 455'

7 7 I b i d . , p. 446.
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I n s t e a d  t h e  a c c e p t a n c e  o f  a  h i g h l y  i d e a l i z e d  v e r s i o n  o f  t h e

c o n t e m p o r a r y  j u d i c i a l  p r o c e s s ,  t o  w i t :

t h e  e f f e c t  o f  t h e  l a y o u t  o f  t h e  v a r i o u s  c o u r t  f u n c t i o n 
a r i e s ,  j u d g e ,  j u r y ,  w i t n e s s ,  a t t o r n e y ,  e t c . ,  t o g e t h e r  
w i t h  t h e  f o r m a l i t i e s  i n  l a n g u a g e  and  a d d r e s s ,  i n  g e n e r 
a l  w h a t  one m i g h t  c a l l  t h e  cus tom  o f  t h e  i n s t i t u t i o n ,  
t e n d  t o  add  t o  t h e  t y p e  o f  judgm ent  a r r i v e d  a t  a  s o r t  
o f  a e s t h e t i c  i n f l u e n c e  w h ic h  p e r h a p s  h a s  much t o  do  w i t h  
t h e  q u a l i t y  of  j u s t i c e . ' "

Judge P r a n k ,  on t h e  c o n t r a r y ,  makes a  c o n v i n c i n g  a r g u m e n t  

t h a t  t h e  p r e s e n t  j u d i c i a l  p r o c e s s ,  an d  p a r t i c u l a r l y  t h e  a d 

v e r s a r y  s y s t e m ,  i s  a  r e l i c  o f  l a i s s e z - f a i r e  i n d i v i d u a l i s m ,  

w h ich  P r o f e s s o r  J o r d a n  c e r t a i n l y  d i d  n o t  e n d o r s e ,  and  t h a t  

" t h e  p a r t i s a n s h i p  o f  o p p o s in g  l a w y e r s  b l o c k s  t h e  u n c o v e r i n g  

o f  v i t a l  e v i d e n c e  o r  l e a d s  t o  a  p r e s e n t a t i o n  o f  v i t a l  t e s t i 

mony i n  a  way t h a t  d i s t o r t s  i t . "79

P r o f e s s o r  J o r d a n  nowhere  d e n i e s  t h e  r e a l i t y  o f  " i n 

t e r e s t " ;  h i s  o b j e c t i o n  i s  t h a t  s u b j e c t i v e  i n t e r e s t  h a s  r e 

p l a c e d  o b j e c t i v e  p r i n c i p l e  a s  t h e  g r o u n d s  o f  o r d e r  i n  human 

r e l a t i o n s - - i . e . , i n  l aw .  Judge F r a n k ' s  a n a l y s i s  s u p p o r t s  t h e  

v iew ,  f i r s t ,  t h a t  t h e  p r e s e n t  s y s t e m  made i t  p o s s i b l e  f o r  i n 

t e r e s t  t o  assum e t h i s  d o m in a n t  p o s i t i o n ,  a n d ,  s e c o n d ,  t h a t  

i n t e r e s t - - p r i m a r i l y  t h e  e c o n o m i c - - h a s  r ew o rk e d  t h e  s y s t e m  t o  

conform  t o  i t s  own demands upon  t h e  p r o c e s s .  Judge P r a n k ' s  

a n a l y s i s  o f  p r e s e n t  j u d i c i a l  p r o c e d u r e s ,  i n  l i g h t  o f  P r o f e s 

s o r  J o r d a n ' s  c r i t i q u e  o f  i n t e r e s t ,  l e a d s  t o  t h e  c o n c l u s i o n

7 8 l b i d . , p .  448.

79prank, Courts on T r ia l ,  op. c i t . , p. 8 l .
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t h a t  t h e s e  p r o c e d u r e s ,  a s  w e l l  a s  i f  n o t  m o re so  t h a n  t h e  t h e 

o r y  o f  l e g i s l a t i v e  r e p r e s e n t a t i o n ,  h ave  y i e l d e d  t h e  d om inance  

o f  t h e  s t r o n g e r  i n t e r e s t  r a t h e r  t h a n  t h e  r e a l i z a t i o n  o f  t h e  

p u b l i c  w e l f a r e .

T h i s  s h o r t c o m i n g ,  o f  c o u r s e ,  d o e s  n o t  a f f e c t  P r o f e s 

s o r  J o r d a n ’ s f u n c t i o n a l  a n a l y s i s  o f  t h e  j u d i c i a l  p r o c e s s ,  a t  

t h e  l e v e l  o f  a b s t r a c t i o n  a t  w h ic h  i t  u s u a l l y  was c o n d u c t e d .

I t  d o e s  s u g g e s t ,  h o w ev e r ,  t h a t  he s h o u l d  h a v e  l e f t  i t  a t  t h a t  

l e v e l ,  l e a v i n g  i t  t o  o t h e r s  more  f a m i l i a r  w i t h  a c t u a l  j u d i 

c i a l  p r o c e d u r e s  t o  d raw  o u t  t h e  i m p l i c a t i o n s  o f  h i s  f u n c t i o n 

a l  a p p r o a c h  f o r  t h e  o r g a n i z a t i o n  and  p r o c e d u r e s  o f  t h e  j u d i 

c i a r y .

H i s  a n a l y s i s  d o e s  c o n t a i n  s u c h  i m p l i c a t i o n s .  B e s i d e s  

t h e  a d v e r s a r y  s y s t e m ,  he l a y s  a l s o  t h e  f o u n d a t i o n  f o r  a  c r i 

t i q u e  s i m i l a r  t o  t h e  o t h e r  p r o n g  o f  Judge P r a n k ’ s a t t a c k ;  t h e  

j u r y  s y s t e m .  Tii is  s y s t e m ,  i t  s eem s ,  r e s t s  p r i m a r i l y  u p o n  t h e  

d i s t i n c t i o n  b e tw e e n  " f a c t s "  a n d  " l a w . "  I n  P r o f e s s o r  J o r d a n ’ s 

v ie w ,  i t  i s  l o g i c a l l y  e r r o n e o u s  t o  a t t e m p t  t o  s e p a r a t e  f a c t s  

a n d  v a l u e s  i n  e v i d e n c e ;  " p s y c h o l o g y  f i n d s  t h e  two e l e m e n t s  

com bined  i n  a l l  a s p e c t s  o f  t h e  s u b j e c t i v e  l i f e ,  w i t h  t h e  a l 

m o s t  p e r f e c t  i n s t a n c e  o f  t h e i r  u n i t y  i n  p e r c e p t i o n ,  t h e  c a 

p a c i t y  u p o n  w h ic h  t h e  ’ e v i d e n c e ’ r e s t s . " ^ 0  A t t e m p t s  t o  e x 

c l u d e  v a l u e - f a c t s ,  a c c o r d i n g  t o  h i s  a n a l y s i s ,  m e r e l y  w i t h -

80 Jordan, Theory of  L e g i s l a t i o n , op . c i t . , p. 446.
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d raw s  them f ro m  t h e  r e a l m  w h e r e i n  t h e y  may be ex a m in e d  c r i t i 

c a l l y ;  i t  d o e s  n o t  p r e v e n t  t h e i r  o p e r a t i o n  i n  t h e  d e c i s i o n -  

p r o c e s s .

P r o f e s s o r  J o r d a n ' s  a b o l i t i o n  o f  t h e  n e g a t i v e  c o n c e p t  

o f  l a w - - i t s  u s e  p r i m a r i l y  t o  p e n a l i z e — a l s o  would  seem t o  

s u p p o r t  t h e  a b o l i t i o n  o r  e x t r e m e  m o d i f i c a t i o n  o f  t h e  j u r y  

s y s t e m ,  a s  w ou ld  h i s  c o n t e n t i o n  t h a t  " f a c t s ,  when t h e y  b e 

come e v i d e n c e s  w h ic h  j u s t i f y  c o n c l u s i o n s ,  a r e  a c t i v e  a s  i d e a s .  

The r e f l e c t i v e  p r o c e s s  t h u s  d e a l s  t h r o u g h o u t  w i t h  i d e a s .

The q u e s t i o n ,  t h e n ,  w ou ld  seem t o  be one o f  r e l a t i v e  compe

t e n c e  t o  d e a l  w i t h  i d e a s ,  b u t  P r o f e s s o r  J o r d a n  d o e s  n o t  r a i s e  

t h e  q u e s t i o n .

B e c a u s e  f a c t s  o c c u r  i n  t h e  j u d i c i a l  p r o c e s s  a s  " i d e 

a s , "  f u r t h e r m o r e ,  " t h e  a n a l y s i s  an d  d i s t i n c t i o n  t h a t  a r e  n e c 

e s s a r y  h a v e  t o  be done  . . . a s  a  p r o c e s s  o f  i n f e r e n c e . " ^2 

I n f e r e n c e ,  o f  c o u r s e ,  i s  a n  a r t  i n  i t s e l f ,  b u t  t h i s  would  

seem t o  h a v e ,  f o r  P r o f e s s o r  J o r d a n ,  no  i m p a c t  u p o n  t h e  o r g a n 

i z a t i o n  o f  t h e  j u d i c i a l  m a c h i n e r y .

The r e f l e c t i v e  i n t e l l i g e n c e  r e q u i r e s  a  m i l i e u  t h a t  

f a c i l i t a t e s  t h e  q u i e t  d e l i b e r a t i o n  n e c e s s a r y  t o  t h e  s u c c e s s 

f u l  c o m p l e t i o n  o f  i t s  t a s k ,  y e t  t h e r e  i s  no m e n t i o n  by  P r o 

f e s s o r  J o r d a n  o f  t h e  m an n e r  i n  w h ich  t h e  g l a r e  o f  p u b l i c

Qlj b i d . , p. 464.

8 2 i b i d . ,  p. 449.
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o p i n i o n ,  w h ic h  he condemns i n  o t h e r  i n s t a n c e s , ^3 i s  f o c u s e d  

u p o n  c o n t e m p o r a r y  c o u r t  p r o c e e d i n g s .  I t  a l m o s t  c o u l d  be  a r 

g u e d ,  f o r  e x a m p le ,  t h a t  t h e  a t t e m p t  t o  p r e v e n t  t h e  u s e  o f  

t h e  c o u r t  t o  w re a k  t h e  v e n g e a n c e  o f  t h e  k i n g  h a s  l e d  t o  i t s  

u s e  a s  a n  i n s t r u m e n t  f o r  t h e  v e n t i n g  o f  t h e  f r u s t r a t i o n s  o f  

t h e  m a s s e s .  Such a n  a r g u m e n t  would  h a v e  b e e n  c o n s i s t e n t  w i t h  

P r o f e s s o r  J o r d a n ’ s g e n e r a l  a p p r o a c h ,  b u t  he  nowhere  s u g g e s t s  

s u c h  a  l i n e  o f  j u d i c i a l  c r i t i c i s m .

I t  m u s t  be n o t e d ,  h o w e v e r ,  t h a t  P r o f e s s o r  J o r d a n  does 

n o t  e m p h a s iz e  t h e  o r g a n i z a t i o n a l  i m p l i c a t i o n s  o f  a n y  o f  t h e  

t h r e e  p h a s e s  o f  t h e  l e g i s l a t i v e  p r o c e s s .  Such comments a s  

he  makes  upon  t h e  o r g a n i z a t i o n  a n d  p r o c e d u r e s  o f  t h e  j u d i c i a l  

p h a s e  a r e ,  p r o b a b l y ,  u n f o r t u n a t e .  B u t  h i s  u n c r i t i c a l  a c c e p 

t a n c e  o f  e x t a n t  j u d i c i a l  p r o c e d u r e s  d o e s  n o t  damage t h e  f u n c 

t i o n a l  a n a l y s i s .  I n  a l l  f a i r n e s s ,  f u r t h e r m o r e ,  i t  s h o u l d  be 

n o t e d  t h a t  he l o o k e d  u p o n  s u c h  m a t t e r s  a s  t h e  o r g a n i z a t i o n  

a n d  p r o c e d u r e s  o f  t h e  j u d i c i a l  i n s t i t u t i o n  a s  p r o p e r  m a t t e r  

f o r  t h e  e x p e r i m e n t a l  m e th o d .

C o n c l u s i o n

I n  t e r m s  o f  f u n c t i o n ,  a n d  d i v o r c e d  f ro m  o r g a n i z a t i o n 

a l  and  p r o c e d u r a l  c o n s i d e r a t i o n s ,  " t h e  j u d i c i a l  p r o c e s s  i s  

t h e  p r o c e s s  o f  t e s t i n g  t h e  p r i n c i p l e s  o f  p o l i c y  a s  w orked  o u t  

b y  t h e  s p e c u l a t i v e  m o t i v e  i n  l e g i s l a t i o n ,  i n  t h e i r  r e l a t i o n s

Q 3 i b i d . , p. 4 5 8 .
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t o  maxims o f  a c t i o n  a s  e s t a b l i s h e d  e x p e r i m e n t a l l y  i n  a d m i n i s 

t r a t i o n . S i n c e  e a c h  r e f l e c t i v e  a c t  g i v e s ,  by  i m p l i c a t i o n .  

I n t e l l i g e n t  a p p r o v a l  t o  t h e  r e s u l t i n g  o r d e r  o f  l i f e ,  e v e r y  

su c h  d e c i s i o n  i s  a  d e c i s i o n  o f  c o n s t i t u t i o n a l  l a w .

I n  t h e  j u d i c i a l  p r o c e s s  t h e  law a p p e a r s  t h e r e f o r e  a s  a  
p e r f e c t e d  and  m a tu re  a g e n t  o f  t h e  a u t h o r i t y  w h ic h  f u n c 
t i o n s  a s  w i l l  i n  t h e  p u b l i c  l i f e ,  s i n c e  i t  i s  t h e  s o u l  
o f  p u r p o s e  a s  c o n c e i v e d  i n  s p e c u l a t i o n  and  a s  g i v e n  c o r 
p o r e i t y  t h r o u g h  t h e  i m p l e m e n t a t i o n  w h ich  i t  g e t s  i n  t h e  
a d m i n i s t r a t i v e  p r o c e s s . "5

Thus law i n  i t s  f i n a l  f o r m - - t h a t  i s ,  a s  i t  r e s u l t s  f rom  t h e

p r o c e s s  o f  r e f l e c t i v e  a d j u d i c a t i o n - - r e p r e s e n t s  t h e  w h o l e n e s s

an d  u n i t y  o f  l i f e .

The d i s u n i t y  w h ich  a c t u a l l y  c h a r a c t e r i z e s  l i f e  i s  

t e s t i m o n y  t o  t h e  p o o r  q u a l i t y  o f  t h e  law.  The f a c t  i s  t h a t  

"men can l i v e  by t h e  law when th e  law i s ,  a s  i t  s h o u l d  b e ,  

t h e i r  n a t u r a l  way o f  l i f e . " ^ 6  He f e e l s ,  f u r t h e r ,  t h a t  t h e  

d i s u n i t y  o f  l i f e  i s  l a r g e l y  " a  p r o d u c t  o f  m a l - a d m i n i s t r a t i o n ,  

s i n c e  t h e  l a r g e r  a s p e c t s  o f  p o l i c y  have  b ee n  p r e t t y  t h o r o u g h 

l y  w orked  o u t  and  a c c e p t e d  a s  f i n a l  i n  fo rm  s i n c e  P l a t o . " ^ 7

T h is  m a l - a d m i n i s t r a t i o n  i s ,  i n  t u r n ,  t h e  r e s u l t  o f  a  

f a u l t y  p o l i t i c a l  and  l e g a l  t h e o r y ;  t h e  t h e o r y  i s  f a u l t y  b e 

c a u s e ,  i n  a  r a t i o n a l  o r d e r ,  "men do n o t  a c t  n a t u r a l l y  upon

Q^I b i d . , p .  441.

QSl b i d .

^^Jordan, Forms o f  I n d i v i d u a l i t y , op. c i t . , p. 293.

Jordan, Theory o f  L e g i s l a t i o n , op. c i t . , p. 4 4 l .
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o b j e c t s  an d  a g a i n s t  p e r s o n s . a s s u m p t i o n  t h a t  t h e y  do  

l e d  t o  t h e  c o n c e p t i o n  o f  p r o p e r t y  a s  " p r i v a t e , "  and  t h e  s t a 

t u s  o f  p r o p e r t y  i s  t h e  one i m p o r t a n t  p r i n c i p l e  o f  p o l i c y  t h a t  

h a s  y e t  t o  be g i v e n  f i n a l  s p e c u l a t i v e  d e t e r m i n a t i o n .  With  

t h e  s t a t u s  o f  p r o p e r t y  r e s c u e d  f rom  t h e  n o t i o n  o f  " p r i v a c y , "  

a n d  r e d u c e d  t o  c o n s t i t u t i o n a l  p r i n c i p l e ,  i t  w i l l  be p o s s i b l e  

t o  p e r c e i v e  t h a t ,  i n  a  r a t i o n a l  s t a t e ,  w h ich  i s  t o  s a y  u n d e r  

l a w , "men a c t  w i t h  e a c h  o t h e r  f o r  t h i n g s .

The judgm ent  t h a t  w i l l s  t h e  u n i t y  o f  t h e  s o c i a l  o r 
d e r ,  t h e  l e g i s l a t i v e  a c t  i s s u i n g  i n  a  j u d i c i a l  d e c r e e ,  
d e c l a r i n g  t h e  law o f  t h e  o r d e r  o f  t h e  w h o le ,  i s  t h e  u l 
t i m a t e  o f  t h e  p r a c t i c a l  l i f e  and  t h e  g ro u n d  c o n d i t i o n  o f  
a l l  r a t i o n a l  e x p e r i e n c e  a n d  o f  a l l  s i g n i f i c a n t  e x i s t e n c e .  
As s u c h  a  j u d g m e n t ,  t h e  u l t i m a t e  a c t  o f  p r a c t i c e  h a s  i t s  
o r i g i n  i n  s p e c u l a t i v e  h y p o t h e c a t i o n  [ s i c j  o f  p o l i c y  o r  
p o l i t y ;  i t  h a s  i t s  r e a l i t y  p r o g r e s s i v e l y  em bodied  and  
i n c o r p o r a t e d  a s  o b j e c t i v i t y  i n  t h e  a d m i n i s t r a t i v e  o r  
e x p e r i m e n t a l  p r o c e s s ;  an d  i t s  i s s u e  a s  end i n  law  v a l i d  
o f  t h e  w ho le  w i t h  t h e  r e f l e c t i v e  c o m p r e h e n s io n  o f  i t s  
i n s t a n c e  i n  t h e  u n i v e r s a l  i n  t h e  c o n s t i t u t i o n a l  d e c i s 
i o n .  The p r a c t i c a l  a c t  i s  t h u s  t h e  w h o l e n e s s  o f  l i f e  
a s s e r t i n g  i t s  a u t h o r i t y  o v e r  t h e  f r a g m e n t a r i n e g s  o f  e x 
p e r i e n c e  and  s u b j e c t i n g  i t  t o  o r d e r  u n d e r  l a w . 9^

8 8 Jordan, Forms of  I n d i v i d u a l i t y , op . c i t . , p. 293

89 Ib id .

5*^Jordan, Theory o f  L e g i s l a t i o n , op . c i t . , pp. 4 8 1 -2 .
I t a l i c s  added.



CHAPTER XI 

CONCLUSION

Whatever may be said of the philosophy of Professor 

Jordan, I t  a t  l e a s t  must be admitted tha t ,  despite  his  d i f 

f i c u l t  language, he was attempting to deal with the problems 

of the work-a-day world. Not angels on the points of need

les ,  but the process of production, the mechanism of d i s t r i 

bution, p o l i t i c s  and law--these and other phases of the l i f e  

experience were his  concern. More basic, however, was his  

concern fo r  l i f e  I t s e l f ,  In both I t s  na tura l  and cu l tu ra l  a s 

pects, within th is  mechanism and th is  process. The time had 

come, he f e l t ,  to ask whether the modern world, as In a cer

ta in  period during the middle ages, had "allowed the I n s t i t u 

t ional  conditions of l i f e  to languish almost beyond recovery. 

He c lea r ly  f e l t  tha t  I t  had.

The fa c t  tha t  these conditions of l i f e  had been a l 

lowed to languish does not mean that  I n s t i tu t io n a l  fac to rs  

have ceased to be Important. On the contrary, th is  had been 

the assumption of the In d iv id u a l i s ts ,  and prac t ice  based up-

^Elljah Jordan, Theory of L eg is la t ion , 2d ed. (Chi
cago: University of Chicago Press, 1952), p. 2 6 5 .
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on th is  assumption had allowed in s t i tu t io n a l  forms to "grow 

up" without a t ten t io n ,  control,  or d irec t ion ,  in a world 

where man's capacity for In t e l l ig e n t  thought was limited by 

the dominance of subjective " in te re s t s . "  Life, tha t  i s ,  had 

c ry s ta l l iz ed  in to  an organizational existence without ade

quate concern for the nature and function of the organiza

t ions .  The fa c t ,  according to Professor Jordan, i s  tha t  l i f e  

does become embodied in i n s t i tu t io n s ;  the question i s  wheth

er man re ta in s  the capacity to control these in s t i t u t i o n s ,  or 

becomes himself merely a par t  of th e i r  content. I t  is  the 

perennial question concerning in s t i t u t i o n s :  Is the sabbath 

made for man, or man for the sabbath?

He believed, then, tha t  the point had been reached 

where human control,  which means in t e l l i g e n t  control,  over 

the forces of l i f e  had to be a s s e r t e d - - i f , indeed, i t  ever 

was to be asser ted .  In f a c t ,  he was by no means ce r ta in  tha t  

the point had not been passed; he a t  times seems to suggest 

that  the only answer l i e s  in a des truc tion  of the old i n s t i 

tu t ions .  By and large, however, his approach was what po

l i t i c a l  s c i e n t i s t s  would term " re fo rm is t" : he was appealing 

to men to a s s e r t  th e i r  control over the i n s t i t u t i o n a l  forces 

of l i f e .

Before th is  control can be asser ted ,  however, he sug

gests tha t  the forces themselves must be id en t i f ied  and under

stood. John Bowie, an English h is to r ian  of thought writes :
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modern research, as well as p o l i t i c a l  experience, sees 
human society heavily controlled by forces a t a v i s t i c .  
In s t inc t ive ,  to logical  analysis  often blind, yet for 
that  reason perhaps more In harmony with the mysteri
ous t ides of l i f e .

Professor Jordan would agree with a l l  of th is  statement ex

cept the concluding fa l th - -u n le ss  the "mysterious t ides  of 

l i f e "  be taken to Include the "death" or d isso lu tion  of soc i

ety and the culture that  Is both the soc ie ty ’ s creation and 

the condition of I t s  continuance. His approach was to a t 

tempt to reduce the degree of atavism and blindness through 

the construction of more adequate categories to be used In 

log ica l  analysis ,  since the re su l t s  of analysis  can be no 

b e t te r  than the categories which are u t i l i z e d  as I t s  begin

ning point. I f ,  therefore,  the forces of l i f e  are blind to 

log ical  analysis ,  the posit ive answer Is to recons t i tu te  e i 

ther the logic or the categories of the logic. While admit

ting the d e s i r a b i l i t y  of the former from the point of view 

of the requirements of ultimate I n t e l l i g i b i l i t y ,  Professor 

Jordan chose to attempt the l a t t e r .  As he was the f i r s t  to 

admit, th is  procedure does not eliminate the atavism for  the 

simple reason that  the fac ts  of growth cannot be comprehended 

within the categories of logic as presently  consti tuted.

What Is true of growth Is  true a lso  of action; Professor Jor

dan seems to accept the Parmenldean demonstration, supplemen

ted by the Humean cr i t ique  of causali ty ,  as conclusive.

. 2 John Bowie,  W e s te rn  P o l i t i c a l  Thought  (London:  Me
t h u e n  & Co. ,  1 9 6 1 ) ,  p .  3*
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Rationalism In an Age of R ela t iv i ty

In the f i r s t  Instance, then. Professor Jordan’ s ph i

losophy may be characterized as an attempt to recons t i tu te  

ra tionalism under the objective conditions of an age of r e l a 

t i v i t y .  I t  would seem to require only a minimum of r e f l e c 

tion to re a l iz e  tha t  the developments In modern physics have 

been para l le led ,  and we think preceded, by similar  develop

ments In social  theory. The "human nature" which seemed a t  

l e a s t  p o ten t ia l ly  discoverable In the time of Newton has been 

f a i r l y  well Iden ti f ied  as culture .  "Human nature" I s ,  the re 

fore ,  Increasingly defined In terms of the culture concerned 

when th is  nature Is  supposed to mean something other than the 

s truc ture  and function of the b io logical  organism. The prob

lem has been. In social  theory as well as In modern physics, 

one of es tab l ish ing  new foundations fo r  a more accurate view 

of r e a l i t y .

In some respects the problem facing contemporary so

c ia l  theory Is s imilar  to tha t  which faced the Greeks follow

ing the breakdown of the more-or-less s table  and seemingly 

understandable milieu of the c i t y - s t a t e .  Professor Jordan 

ac tua l ly  approaches the problem In a manner reminiscent of 

the Early Stoa, assuming, as did the Stoics, that  "the u n i 

verse behaves In accordance with laws the human mind can f a 

thom. "3 But where the Stoics viewed th is  universe as a closed

3vj. T. Jones, A History of Western Philosophy (New
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system. Professor Jordan does not. The French proverb, " le  

plus ca change, le  plus c ' e s t  même chose," is  e s s e n t i a l ly  a 

Stoic a t t i tu d e .  Professor Jordan accepts change, as e v i 

denced in the growth-process of evolution theory, as a fun

damental fa c t  of l i f e .

But change i s  manifested not only, or even primarily ,  

in l i f e  as organism. Change is  a lso  a c h a ra c te r i s t i c  fa c t  of 

l i f e  as cu l tu ra l ,  and th is  includes the a t t r ib u te s  of l i f e  

which customarily are termed "c iv i l i z a t io n ."  I t  includes, 

for example, the various forms of social  organization--the 

family, the s ta te ,  the in d u s t r ia l  corporation. The attempt 

to understand human nature must be, a t  bottom, an e f f o r t  to 

understand culture and cu l tu ra l  change.

Since he accepts the fa c t  of change as basic,  and 

views the categories of logic as not adequate to comprehend 

change, i t  may be said tha t  he a lso  accepts what one p o l i t i 

cal th eo r is t  has described as the " log ica l  gulf" between "is" 

and " o u g h t . T n e  log ica l  gulf ,  in Professor Jordan's view, 

i s  the ac t ,  or evolution, or growth, or change. But the fa c t  

tha t  the ac t  i s  a " log ica l  gulf" between present f a c t  (" is")  

and ended fac t  ("ought")--which means merely tha t  ac t ion  can

not be comprehended within the categories of logic--does not

York: Harcourt, Brace & Co., 1952), p. 268.

^ A rn o ld  B r e c h t ,  P o l i t i c a l  T h e o ry  ( P r i n c e t o n :  P r i n c e 
t o n  U n i v e r s i t y  P r e s s ,  1 9 5 9 ) ,  P P * 1 2 6 - 8 .
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mean that  log ica l  method is  legit imate  only on the "is"  side 

of the gulf .  I t  does mean tha t  l i f e  i s  denied the ce r ta in ty  

which ce r ta in  r a t io n a l i s t s - -n o ta b ly  the Thomists, the Marx

i s t s ,  and the l a i s s e z - f a i r e  individualis ts--would l ike  i t  to 

have.

Professor Jordan attempts to construct logical  ca te 

gories fo r  both sides of the gulf;  he uses, fo r  example, "pur

pose" for the "is" side and "end" for the "ought" side. But 

more basic than th is ,  he attempts to construct categories to 

explain the conditions of ge t t ing  from one side to the other. 

These conditions he re fe rs  to as the " log ica l  grounds of ac 

tion ,"  or w i l l .

Will, then, i s  the log ica l  category which re fe rs  to 

a system of fa c t  incorporating within i t s e l f  a purpose. When 

th is  purpose is  ob jec t i f ied  as an end, and becomes the organ

iz ing  princ ip le  of the system of fa c t ,  a form of ind iv idua l

i t y  r e s u l t s ,  which means tha t  the w i l l - - th e  system of fa c t  

incorporating within i t s e l f  an eff icaciousness--has been iden

t i f i e d  in terms of i t s  function within the corporate whole. 

This corporate whole i s  u l t im ate ly  the universe, postulated' 

as ordered.

The id e n t i f ic a t io n  of w i l l ,  which presupposes the ob

j e c t i f i c a t io n  of purpose, i s  the crucial  fac to r .  Existing 

only in p o ten t ia l ,  purpose can be known only through the
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speculative in te l l igence .  This speculative in te l l igence  is  

then the w il l  of the natura l  person. That i s ,  the "mind” of 

the individual i s  "made up" of the objective system of fac t  

which includes the individual as organism; but one of the a t 

t r ib u te s  of the individual as organism is  in te l l igence - - the  

capacity to envision a "better"  order among the objects which 

furnish  the content of h is  mind. The id e n t i f ic a t io n  of w i l l ,  

then, occurs through the synthesis of the individual w i l l - -  

as in te l l ig ence--w i th  the i n s t i tu t io n a l  w i l l - - a s  e f f icac ious 

ness.

In a changing world, men can p a r t ic ipa te  in th is  

change--as opposed to being the raw matter of the process-- 

only through some conception of where the world i s  going.

The engineer would have a d i f f i c u l t  time designing a s t r e e t  

without some conception of what the end, " s t r e e t , "  would be.

The s t r e e t  now ex is ts  only in the active contemplation of 

the engineer, and i s  separated from the s t r e e t  as i t  w i l l  be 

ac tua lized  in the end by the gulf of action. The construc

tion  process cannot be comprehended within the categories of 

logic ;  but the speculative in te l l igence  can specify the 

"grounds" of the p rocess-- tha t  i s ,  specify the number of men, 

the amount and kind of material ,  and propose an arrangement 

of these tha t  wil l  accomplish the end, or construct the s t ree t .

But, i t  may be said, " s t ree t"  i s  an end which the en

gineer has experienced in his contact with other s t r e e t s ,  etc .
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So, Professor Jordan re p l ie s ,  are other ends. Ends are not 

manufactured out of nothingness. Rather, they are values 

emergent within a culture which are seized upon as conducive 

to the fu r the r  development of n a tu ra l - c u l tu ra l  l i f e .  They 

are arranged, by re la t in g  them to the whole of End (the "good 

l i f e " ) ,  as a system of ends conceived as the objectives of 

human s t r iv ing .

To build a s t r e e t ,  or to achieve the end, the i n s t r u 

ments to action--human and material--must be ordered in  a 

certa in  manner; the w i l l ,  tha t  i s ,  must be id en t i f ied  as a 

form of ind iv idua li ty .  This i s  the only possible fac tual  

l i n k - - i t s e l f  not certain--between purpose and end. Thus i t  

i s  that  "the ind iv idua l i ty  [is] the r e a l  within which the 

d is t in c t io ns  between purpose and end, law and subject or leg

i s l a t o r ,  and a l l  other d is t in c t io n s  are r e a l . "5

Where logic cannot span the gulf  between is  and ought, 

therefore, the active in te l l igence  can work on both sides of 

the gulf.  I t  can analyze present fa c t  to discover emergent 

purposes as values in  n a tu ra l -cu l tu ra l  l i f e ;  i t  can locate 

these purposes as ends within a system of ends--the End of 

the corporate whole; i t  can then determine the arrangement 

of fac t  (the grounds of action) most conducive to the r e a l i 

zation of the end in fac t .  This ordering of fac t  toward ends

^ E li ja h  Jordan, Forms o f  I n d i v i d u a l i t y . ( I n d ia n a p o l i s ;
Progress  P u b l ish in g  Co., 19 2 7 ) ,  p. 433.
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i s  the p o l i t i c a l  process, and i t  i s  the p o l i t i c a l  process 

whether i t  i s  done for the social  whole through the formal 

agencies of "government" or by governments called "corpora

tions" or "families" or "churches" or "bosses."

The important thing, of course, i s  to assure tha t  a l l  

w i l ls  are performing, or are a t  l e a s t  free to perform, th e i r  

public functions. In indiv iduals ,  th is  means the freedom to 

think, with a l l  tha t  th is  implies; in i n s t i tu t io n s ,  i t  means 

the freedom to ac t .  In both cases, freedom requires  the elim

inat ion  of i n t e r e s t  as the guide for behavior--verbal or ma

t e r i a l .  In Professor Jordan's view, the chief obstacle to 

the elimination of i n t e r e s t  i s  the doctrine of "private" 

property.

Description or P rescr ip t ion^

A question which seemingly i s  ra ised about any the

ory of the p o l i t i c a l  process i s  whether the theory is  desc r ip 

t ive or normative. That i s ,  does i t  attempt merely to ex

pla in  what does happen, or does i t  prescribe what "ought" to 

happen? In socia l  theory, th is  question frequently becomes: 

Does the theory offer a means of analysis  only, or does i t  

pretend to offer a guide for human practice?

From Plato and A ris to t le ,  to Thomism, to ind iv idua l

ism, to Marxism, most "great" theories of the p o l i t i c a l  pro

cess have attempted to do both. Tiese theories assumed, in
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other words, tha t  what does in  fa c t  happen can be explained 

only upon the basis  of an understanding of what "ought" to 

happen. The value question In p o l i t i c a l  science r e f l e c t s  

th is  controversy; here the question Is whether the p o l i t i c a l  

s c i e n t i s t  merely should describe socia l  r e a l i t y  or whether 

he oughc a lso  to p re sc r ib e .

Prom the point of view of cu l tu ra l  philosophy, the 

answer to th is  question would seem to be tha t  successful the

ories necessar i ly  do both. Tlie theory, tha t  I s ,  must offer 

an adequate explanation of r e a l i t y  to merit consideration;

I f  I t s  explanation Is  more r e l i a b le  than previous theories .

I t  eventually  w i l l  displace them and become par t  of the cu l

tu ra l  symbolism through which r e a l i t y  Is  In terpre ted .  As 

such. I t  necessa r i ly  w il l  a f f e c t  the realm of prac t ice .  The 

p o l i t i c a l  s c i e n t i s t ' s  disavowal of concern with the realm of 

p rac t ice  may or may not be leg it im ate ;  what he cannot disavow, 

from th is  point of view. Is  his r e sp o n s ib i l i ty  for  the theo

r i e s  which he has fashioned. Tlie extent to which Bentley's 

attempt " to  fashion a tool" has become normative offers  sup

port fo r  th is  vlew.o

Professor Jordan frankly attempted to both prescribe 

and describe.  Tnls Is  but to say that  he attempted to build 

an adequate p ra c t ic a l  philosophy as well as an adequate so-

^Cf. supra,  pp. 2 5 4 - 5 .
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c ia l  theory. This was necessary, in  his  view, because the 

concepts of individualism, which s t i l l  dominate the realm of 

p rac t ice ,  are no longer s u f f i c ie n t ly  re l ia b le  guides to the 

nature of social  r e a l i t y .  The attempt to ac t  in the present 

upon the basis  of theories  from the past he regarded as dan

gerous in the extreme.

But while i t  can be argued, from the point of view ■ 

of cu l tu ra l  philosophy, tha t  theory u lt im ate ly  functions in 

both capac i t ies ,  these two functions can be distinguished 

fo r  the purpose of evaluation. Tlius, while Plato and Aris

t o t l e  had l i t t l e  e f fec t  upon the development of the c i ty -  

s t a t e ,  they are important as instruments to use in  the ana l

ys is  of tha t  system. St. Thomas may offe r  an explanation of 

h is  socia l  milieu even though the system he envisioned never 

existed in  fa c t  and was to be fu r the r  disrupted by the begin

nings of nationalism and individualism. By the same token. 

Professor Jordan’s system may have an importance that  cannot

be measured by the extent to which his work w il l  serve as a

handbook for  statesmen, nor even by the extent to which i t  

becomes par t  of the cu l tu ra l  symbolism upon the basis of which 

these statesmen ac t .

I t  i s  th is  importance that  we have t r ied  to suggest

throughout our ana lys is .  He offers  a systematic framework

consis tent  with much that, i s  being done by other, more spe

c ia l ized  analysts  of society  and social  processes. This, i t
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seems, i s  fa r  more Important as a means of es tab l ish ing  the 

v a l id i ty  of his analysis  than, for  example, attempts to trace 

his ideas to th e i r  sources.

A New Synthesis?

The f i r s t  chapter of th is  study began with a quota

tion from Professor Jones to the e f fec t  that  there i s  no

modern synthesis of the problems with which philosophy h i s 

to r ic a l ly  has concerned i t s e l f .  Whether Professor Jordan 

offers such a synthesis depends, in  large par t ,  upon one's 

conception of the views that  must be included within the 

synthesis,  and whether the synthesis i s  required to be a 

closed system. Professor Jordan seems to accept, for exam

ple, the idea that  the c lass ica l  mind-matter problem has

been p re t ty  well resolved by modern science. There seems l i t 

t le  question, furthermore, but that  his synthesis would be 

re jected  by most theologians.

He does offer ,  nonetheless, a meaningful framework 

within which many of the dominant in te rp re ta t io n s  of r e a l i t y  

can be encompassed. The element of r i s k ,  which has been em

phasized by the e x i s t e n t i a l i s t s ,  i s  c lea r ly  apparent in  his 

in te rp re ta t io n  of ac tion. The epistemological concerns of 

the log ica l  p o s i t iv i s t s  are more or less  assumed by his  ap

proach. These are only elements within the system, however, 

which runs counter to th e i r  exc lus ionis t  claims. Even more 

basic than the element of r i s k ,  in other words, i s  the fac t
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t h a t  r i s k  i s  e n c o u n t e r e d  1 ^  a c t i o n . S i n c e ,  i n  P r o f e s s o r  J o r 

d a n ' s  a n a l y s i s ,  t h e  p o s s i b i l i t y  o f  a c t i o n  p r e s u p p o s e s  a n  e n d ,  

w i t h o u t  w h ic h  i t  i s  mere movement,  t h e  r i s k  o c c u r s  w i t h i n  a  

f ra m ew o rk  t h a t  i s  r a t i o n a l  and  t h e r e f o r e  k n o w ab le .

Prom o u r  r e a d i n g  o f  P r o f e s s o r  J o r d a n ,  we c o n c l u d e  

t h a t  h i s  b a s i c  a s s u m p t i o n  i s  t h a t  w h ic h  we h a v e  t e r m e d ,  i n  

t h i s  s t u d y ,  t h e  c o n c e p t  o f  n a t u r e - c u l t u r e . As l i f e  h a s  

e v o l v e d ,  i t  h a s  e v o l v e d  i n s t r u m e n t s  t o  f a c i l i t a t e  t h e  c o 

a d a p t a t i o n  o f  o r g a n i s m  t o  e n v i r o n m e n t  an d  e n v i r o n m e n t  t o  o r 

g a n i s m .  One s u c h  i n s t r u m e n t  i s  i n t e l l i g e n c e ,  t h e  means by 

w h ic h  man becomes a  c u l t u r e - b u i l d i n g  a n i m a l .  C u l t u r e ,  t h e n ,  

i s  n a t u r a l ,  e v o l v i n g  w i t h  l i f e .  The i n t e l l i g e n c e  b u i l d s  c u l 

t u r e  t h r o u g h  i t s  a t t e m p t  t o  u n d e r s t a n d  t h e  u n i v e r s e  and  t h e  

s t a t u s  o f  man w i t h i n  i t ,  a n d  t h e n  t o  f a s h i o n  t o o l s  t o  f a c i l 

i t a t e  t h e  f u r t h e r  d e v e l o p m e n t  o f  l i f e .  The c o n c e p t s  o f  e v o 

l u t i o n  a n d  n a t u r e - c u l t u r e  a r e ,  i n d e e d ,  s u c h  t o o l s ;  t h e  m os t  

r e c e n t  e s s a y  i n  p h i l o s o p h y  i s  t h e  d e s c e n d a n t  o f  p r i m i t i v e  

m a n ' s  f i r s t  e f f o r t  t o  s h a p e  h i s  e n v i r o n m e n t  t o  h i s  own u s e s .

P r o f e s s o r  J o r d a n  m u s t ,  we s u p p o s e ,  be c l a s s e d  a s  a 

r a t i o n a l i s t ,  b u t  s o  t o  c l a s s i f y  him s t r a i n s  t h e  t e r m  a l m o s t  

t.o t h e  b r e a k i n g  p o i n t .  He a s su m e s  o n l y ,  t h a t  i s ,  t h a t  t h e  

a s s u m p t i o n  o f  an  o r d e r e d  u n i v e r s e  i s  p r e f e r a b l e  t o  t h e  c o n 

t r a r y  a s s u m p t i o n ,  w h i c h ,  i n d e e d ,  i s  f a t a l .  The a s s u m p t i o n  

o f  o r d e r  i s  more c o n s i s t e n t  w i t h  t h e  e x p e r i e n c e  o f  man, a n d ,  

i n d e e d ,  i t  i s  i n  t h i s  e x p e r i e n c e ,  r e f l e c t e d  i n  i n t e l l i g e n c e
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a s  c o n s c i o u s n e s s ,  t h a t  man h a s  d e r i v e d  t h e  ( c u l t u r a l )  canons  

o f  r a t i o n a l i t y .  When an d  i f  b e t t e r ,  b e c a u s e  more r e l i a b l e ,  

c a n o n s  a r e  d e r i v e d ,  t h e y ,  t o o ,  w i l l  be d e r i v e d  t h r o u g h  i n t e l 

l i g e n t  r e f l e c t i o n  u p o n  e x p e r i e n c e .

The o r d e r  w h ic h  he  a s s u m e s ,  t h e n ,  i s  o f  a n  " i d e a l "  

s o r t .  J u s t  a s  t h e  o r d e r  a s sum ed  by  t h e  b i o l o g i s t  p r e s u p p o s e s  

t h e  o r g a n i s m ’ s u s e  o f  t h e  c h a r a c t e r s  e v o l v e d  by  t h e  o r g a n i s m  

t o  f a c i l i t a t e  t h e  c o - a d a p t a t i o n  o f  o r g a n i s m  and  e n v i r o n m e n t ,  

so  t h e  o r d e r  i n  human l i f e  p r e s u p p o s e s  t h e  f u l l e s t  p r a c t i c a l  

u s e  o f  t h e  i n t e l l i g e n c e  c h a r a c t e r i s t i c  o f  t h i s  fo rm  o f  l i f e .  

U n t i l  s u c h  t im e  a s  i n t e l l i g e n c e  i s  u t i l i z e d  i n  i t s  f u l l  c a p a 

c i t y  t o  a s s i s t  i n  t h e  o r d e r i n g  o f  l i f e ,  o r d e r  m u s t  r e m a i n  

i d e a l .  I n t e l l i g e n c e ,  a s  t h e  means t o  l i f e  f o r  t h e  human s p e 

c i e s  i n  t h a t  s u r v i v a l  r e q u i r e s  i t s  u s e  i n  some d e g r e e ,  i s  a l 

s o  t h e  means  t o  t h e  " g o o d  l i f e . "

W i t h i n  t h i s  b a s i c  f r a m e w o rk .  P r o f e s s o r  J o r d a n  s e t s  

o u t  t o  b u i l d  a  p h i l o s o p h y  t h a t  w i l l  i n c o r p o r a t e  t h e  b e s t  o f  

w h a t  n a t u r e - c u l t u r e - - s c i e n c e ,  p h i l o s o p h y ,  a r t ,  e t c . - - h a s  t o  

o f f e r  i n  a  c o n s i s t e n t  s y s t e m .  I n  a  m anner  r e m i n i s c e n t  o f  

P l a t o  and  A r i s t o t l e  he p l a c e s  t h e  c o n t e n t  o f  l i f e  s q u a r e l y  

w i t h i n  t h e  p o l i t i c a l  p r o c e s s ;  t h e  p o l i t y  i s  o r d e r e d  l i f e ,  and  

t h e  p o l i t i c a l  p r o c e s s  i s  t h e  o r d e r i n g  o f  l i f e .

He a c c e p t s  e v o l u t i o n  a s  t h e  s c i e n t i f i c  c o n c e p t  r e 

f e r r i n g  t o  c h an g e  o r  g r o w t h  i n  n a t u r a l - c u l t u r a l  l i f e  ( r e c o g -
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n l z l n g  t h a t  p h y s i c s  may o f f e r ,  a t  l e a s t  p o t e n t i a l l y ,  a  more 

f u n d a m e n t a l  e x p l a n a t i o n ) .  E v o l u t i o n  o c c u r s ,  h o w e v e r ,  o n l y  

w i t h i n  a  s y s t e m  o f  f a c t - - i . e . ,  f a c t  e v o l v e s .  T h e r e f o r e  he 

u s e s  t h e  t e rm  w i l l  t o  r e f e r  t o  a  s y s t e m  o f  f a c t  i n c o r p o r a t i n g  

a  p r o p u l s i v e  t e n d e n c y  ( p u r p o s e ) .  T h i s  w i l l ,  o r  s y s t e m  o f  

f a c t  i n c o r p o r a t i n g  a  p u r p o s e ,  i s  a fo rm  o f  l i f e - - a  fo rm  i n  

w h ic h  l i f e  i n c o r p o r a t e s  i t s e l f  d u r i n g  t h e  e v o l u t i o n a r y  p r o 

c e s s .  T h e re  a r e  t h r e e  k i n d s ,  o r  l e v e l s ,  o f  t h e s e  f o r m s ,  e a c h  

o f  w h ic h  he r e f e r s  t o  by a  d i f f e r e n t  t e r m .  The f i r s t ,  r e f e r -  

i n g  t o  t h a t  fo rm  w h ic h  i n c o r p o r a t e s  t h e  s m a l l e s t  r a n g e  o f  

f a c t ,  i s  t h e  human i n d i v i d u a l ;  t h e  s e c o n d ,  w h ic h  i s  m os t  com

p r e h e n s i v e ,  i s  t h e  s t a t e ;  t h e  t h i r d ,  r e f e r r i n g  t o  a l l  i n t e r 

m e d i a t e  f o r m s ,  he c a l l s  s i m p l y  t h e  c o r p o r a t e  i n s t i t u t i o n .  

P u r p o s e s ,  o r  g r o w t h - t e n d e n c i e s ,  may and  c u s t o m a r i l y  do h av e  

t h e i r  l o c u s  i n  a n y  a n d  a l l  o f  t h e s e  f o rm s .

The f u n c t i o n  o f  i n t e l l i g e n c e ,  i n  t h e  o r d e r i n g  of  

n a t u r a l - c u l t u r a l  l i f e ,  i s  t o  o b j e c t i f y  t h e s e  p u r p o s e s  a s  e n d s ,  

a n d  o r d e r  t h e  f a c t  i n  s u c h  a  m anner  t h a t  t h e  e f f i c a c i o u s n e s s  

o f  w i l l  may r e s u l t  i n  t h e i r  a c h i e v e m e n t  a s  a d d i t i o n s  t o  t h e  

f a c t  o r d e r e d  w i t h i n  t h e  p o l i t y .  B e c a u se  o b j e c t i f i c a t i o n  i s  

s p e c u l a t i v e ,  an d  b e c a u s e  o f  t h e  r i s k  i n v o l v e d  i n  a c t i o n ,  

t h e s e  m u s t  be f o l l o w e d  by r e f l e c t i v e  e v a l u a t i o n .  T h i s  i s  t h e  

p o l i t i c a l  p r o c e s s ,  o c c u r r i n g  i n  a l l  o f  t h e  fo rm s  o f  l i f e .

The p r o c e s s  o f  o r d e r i n g  s y s t e m s  o f  f a c t  t o  t h e  accom p

l i s h m e n t  o f  e n d s  P r o f e s s o r  J o r d a n  t e r m s  i n d i v i d u a t i o n .  I t  i s
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i n  t e r m s  o f  i t s  f u n c t i o n  w i t h i n  t h e  whole  o f  f a c t  t h a t  a  p a r 

t i c u l a r  s y s t e m  o f  f a c t  i s  i d e n t i f i e d  a s  a n  i n d i v i d u a l . The 

a d m i n i s t r a t i v e  p r o c e s s  i s  c a r r i e d  on by t h e s e  a c t i v e  fo rm s  

o f  i n d i v i d u a l i t y - - t h e  c o r p o r a t e  i n s t i t u t i o n s .

Such a g e n c i e s ,  t h e n ,  a s  a r m i e s ,  p o l i c e  f o r c e s ,  " r e g 

u l a t o r y  c o m m is s io n s , "  and  t h e  l i k e ,  a r e  no p a r t  o f  t h e  p o 

l i t i c a l  p r o c e s s ,  b u t  a t e s t i m o n y  t o  t h e  i n a d e q u a c y  o f  t h e  o r 

d e r  w h ich  r e s u l t s  f rom  t h a t  p r o c e s s .  The law  s h o u l d  be i t s  

own a u t h o r i t y ,  a s  i t  would  be i n  a  r a t i o n a l  s t a t e .

Such n e g a t i v e  e n f o r c e m e n t  a g e n c i e s  a r e  n e c e s s a r y ,  i n  

P r o f e s s o r  J o r d a n ’ s v iew ,  o n l y  b e c a u s e  t h e  p u r p o s e s  w h ich  

emerge  d u r i n g  t h e  c o u r s e  o f  t h e  e v o l u t i o n a r y  p r o c e s s  a r e  

b l o c k e d  by t h e  f a u l t y  o r d e r  w h ich  p r e v a i l s  i n  l i f e ,  w h e t h e r  

t h i s  o r d e r  be embodied  i n  cu s to m ,  s t a t u t e ,  o r  " c o n s t i t u t i o n . "  

Law s h o u l d  be p e r m i s s i v e  i n  a l l  o f  t h e s e  m a n i f e s t a t i o n s ;  i t  

p r e s e n t l y  t a k e s  t h e  f o rm ,  a l l  t o o  o f t e n ,  " Thou s h a l t  n o t . "  

T h i s  i s  t o  s a y  t h a t  t h e  o r d e r  o f  l i f e  s h o u l d  be d y n a m ic ,  a n  

o r d e r i n g  to w ard  th e  en d s  o f  l i f e .  Tlie p r i m a r y  r e a s o n  why 

t h i s  i s  n o t  p r e s e n t l y  t r u e ,  i n  P r o f e s s o r  J o r d a n ' s  v iew ,  i s  

t h e  dom inance  o f  i n t e r e s t  i n  t h e  p o l i t i c a l  p r o c e s s .  As r e 

f l e c t e d  i n  t h e  n o t i o n  o f  p r o p e r t y  a s  " p r i v a t e , "  i n t e r e s t  p r e 

v e n t s  t h e  r a t i o n a l ,  b e c a u s e  n a t u r a l ,  i m p l e m e n t a t i o n  o f  p u r 

p o s e s ,  and  c a u s e s  t h e  e f f i c a c i o u s n e s s  o f  w i l l  t o  i s s u e  i n  

a c t s  t h a t  m us t  be te rm e d  i r r a t i o n a l .

The c h i e f  o b s t a c l e ,  t h e n ,  t o  a  r a t i o n a l  o r d e r  i n  l i f e
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i s  t h e  n o t i o n  o f  p r o p e r t y  a s  p r i v a t e .  P r o p e r t y  a s  p r i v a t e  

h a s  e n s l a v e d  more p e r s o n s  t h a n  e v e r  i n  t h e  d a y s  o f  A th e n s .

The s u b j e c t i v i t y  o f  r e f e r e n c e  d i c t a t e d  by th e  n o t i o n  o f  p r i 

v a t e  p r o p e r t y  e f f e c t i v e l y  b l i n d s  t h e  i n t e l l i g e n c e , ? an d  w h i l e  

t h e  A p o s t l e  P a u l  c o u ld  p e r h a p s  be f r e e  when h i s  body  was i n  

c h a i n s ,  t h e  p e r s o n  whose i n t e l l i g e n c e  i s  s h a c k l e d  f o r  w h a t 

e v e r  r e a s o n s  can  n e v e r  be f r e e .  A l l  human f r e e d o m  i s ,  a t  

b o t t o m ,  a  f r e e d o m  t o  t h i n k .

The i m p l i c a t i o n s  o f  P r o f e s s o r  J o r d a n ' s  t h e o r y  a r e

f a r - r e a c h i n g .  As he h i m s e l f  n o t e s ,

a t  c e r t a i n  p o i n t s  t h e  v e r y  f u n d a m e n t a l s  upon w h ic h  l i f e  
i t s e l f  r e s t s  h ave  b e e n  c a l l e d  i n  q u e s t i o n  i n  t h e  i n t e r 
e s t  o f  o b j e c t i v i t y ,  on t h e  s t r e n g t h  o f  t h e  t r u t h  t h a t  
l i f e  o f  t h e  s p i r i t  i s  m a i n t a i n e d  o n l y  a t  a n d  t h r o u g h  t h e  
r i s k  o f  i t s  l o s s .  I  am w e l l  a w a r e ,  f o r  e x am p le ,  t h a t  
t h e  e x i s t e n c e  o f  human s o c i e t y  i s  p e rh a p s -  j e o p a r d i z e d  
i n  t h e  c h a n g e s  w h ic h  seem n e c e s s a r y  i n  o r d e r  t o  d e r i v e  
a human good f ro m  p r o p e r t y  a s  t h a t  i n s t i t u t i o n  a t  p r e s e n t  
s t a n d s ;  b u t  t h e  r i s k  seems t o  me p r e f e r a b l e  t o  t h e  a s s u r 
a n c e  t h a t  h u m a n i t y  s h a l l  n o t  h a v e  t h a t  g ood ,  w h ic h  i s  
so m e th in g  n e a r  t h e  p r e s e n t  m ean in g  o f  p r o p e r t y .  I  b e 
l i e v e  t h a t  I  am aw are  a l s o  o f  w h a t  i s  n e g a t i v e l y  i m p l i e d  
i n  t h e  a b an d o n m en t  o f  t h e  c o n c e p t  o f  a u t h o r i t y ;  b u t  t h e  
s i g n i f i c a n c e  o f  t h e  f u l n e s s  o f  f r e e d o m  w h ich  can  o n l y  
come t h r o u g h  t h e  p o s i t i v e  c o o p e r a t i v e  o r g a n i z a t i o n  o f  
men on o t h e r  l i n e s  t h a n  t h o s e  o f  a  h i e r a r c h y  seems t o  
me p r e f e r a b l e .  So l o n g  a s  t h e r e  e x i s t s  t h e  p o s s i b i l i t y  
o f  a  g e n e r a l  w a r ,  o r  t h e  n e c e s s i t y  t h a t  one man s h o u l d  
l i v e  an d  w ork  f o r  a n o t h e r ,  t h e r e  i s  a l l  t h e  r e f u t a t i o n  
t h a t  can  be r e q u i r e d  o f  t h e  p r i n c i p l e s  o f  o r g a n i z a t i o n  
upon  w h ic h  human l i f e  r e s t s ;  an d  h u m a n i ty  m ig h t  b e t t e r  
r i s k  i t s  d e s t i n y  i n  a n  i n t e l l i g e n t  e f f o r t  a t  r e c o n s t r u c 
t i o n  t h a n  i n  t h e  b l i n d  c a r n a g e  t h a t  i s  i n e v i t a b l y  i t s
a l t e r n a t i v e . 6

7 a p o s s i b l e  e x am p le ,  d raw n  f ro m  c o n t e m p o r a r y  p r a c t i 
c a l  l i f e ,  i s  p r e s e n t e d  by t h e  c i v i l  r i g h t s  a d v o c a t e  c o n f r o n 
t e d  w i t h  t h e  p o t e n t i a l  i n t e g r a t i o n  o f  h i s  b l o c k . "

®Jordan, Forms of I n d i v i d u a l i t y , op. c i t . , p. 40.
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The e v e n t s  s i n c e  1927 ,  when t h i s  p a s s a g e  was w r i t t e n ,  wou ld  

n o t ,  seem ing ly - ,  a f f e c t  h i s  c o n c l u s i o n .

The f i n a l  d e t e r m i n a t i o n  o f  t h e  q u e s t i o n  w i t h  w h ich  

t h i s  s e c t i o n  b e g a n - - i . e . , w h e t h e r  P r o f e s s o r  J o r d a n ’ s p h i l o s 

ophy  o f f e r s  a  s a t i s f a c t o r y  s y n t h e s i s  o f  t h e  m a j o r  p r o b le m s  

o f  p h i l o s o p h y  i n  o u r  t i m e - - i s  b eyond  t h e  s c o p e  o f  o u r  p r e s e n t  

c o n c e r n  w i t h  t h e  s y s t e m  a s  w e l l  a s  beyond o u r  co m p e ten c e  t o  

d e c i d e .  I n  a n y  e v e n t ,  a s  i n d i c a t e d  e a r l i e r ,  t h i s  d e p e n d s  i n  

l a r g e  d e g r e e  upo n  t h e  v ie w s  w h ic h  one i n s i s t s  m us t  be i n c l u d 

ed  w i t h i n  t h e  s y n t h e s i s .  B u t  w h i l e  we a r e  c o n t e n t  t o  l e a v e  

t h i s  q u e s t i o n  t o  o t h e r ,  more c o m p e t e n t  s t u d e n t s  o f  p h i l o s o 

p h y ,  i t s  p o s s i b i l i t i e s  i n  t h i s  r e g a r d  seemed a t  l e a s t  t o  

m e r i t  p a s s i n g  m e n t i o n .

On o t h e r  a s p e c t s  o f  t h e  s y s t e m  o u r  own c o n v i c t i o n s  

a r e  s t r o n g e r .  S h a r i n g  P r o f e s s o r  J o r d a n ' s  d i s c o n t e n t  w i t h  

m o s t  o f  w h a t  p a s s e s  f o r  " s o c i a l  s c i e n c e , "  w h ic h  i s  b a s e d  i n  

o u r  c a s e ,  a s  i n  h i s ,  u p o n  a  r e a d i n g  o f  A r i s t o t l e ,  we f e e l  

t h a t  t h e  s t u d y  o f  human b e h a v i o r  m u s t  be one t h a t  w i l l  e n 

compass  w i t h i n  i t s  f r a m e w o rk  t h e  f a c t s  o f  v a l u e .  Nor  a r e  we 

s a t i s f i e d ,  a s  s t u d e n t s  o f  p h i l o s o p h y ,  w i t h  t h e  d i v o r c e m e n t  

o f  s u c h  f a c t s  f ro m  t h e  p r a c t i c a l  w o r l d ,  e s p e c i a l l y  a s  t h i s  

w o r l d  i s  m a n i f e s t e d  i n  t h e  phenomena o f  t h e  p o l i t i c a l  p r o c e s s .

W ith  i t s  c o n c e p t s  o f  " e q u i l i b r i u m , "  " b a l a n c e  o f  pow

e r , "  a n d  t h e  l i k e ,  p o l i t i c a l  s c i e n c e  s t i l l  i s  im m ersed  i n  t h e
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w o r l d  o f  Newton,  when,  a s  i n d i c a t e d  I n  t h e  q u e s t i o n  o f  " n a 

t i o n a l  p u r p o s e , "  i t  n e e d s  d e s p e r a t e l y  t o  move beyond  t h e  

w o r l d  o f  E i n s t e i n  t o  a  v iew i n  w h ic h ,  a s  P r o f e s s o r  J o r d a n  a d 

v o c a t e d ,  v a l u e s  can  be t r e a t e d  a s  f a c t s  e v e n  a s  f a c t s  t h a t  

a r e  v a l i d  ( i n  t e r m s  o f  a  r e l i a b l e  and  c o n s i s t e n t  t h e o r y )  a r e  

t r e a t e d  a s  v a l u e s .

C o n c l u s i o n

P r o f e s s o r  J o r d a n ' s  a n a l y s i s  o f  t h e  p o l i t i c a l  p r o c e s s ,  

i n  one s e n s e ,  d e c i d e d l y  i s  n o t  m e r e l y  a n  e f f o r t  t o  d e s c r i b e  

s o c i a l  r e a l i t y .  I n  t h i s  s e n s e ,  h i s  a n a l y s i s  r e l a t e s  t h e  p o 

l i t i c a l  p r o c e s s  t o  t h e  p r o c e s s  o f  l i f e  i t s e l f ,  i n  t h a t  p o l i 

t i c s  i s  t h e  o rd e r in g ;  o f  l i f e . I f  t h e  f u t u r e  o f  n a t u r a l -  

c u l t u r a l  l i f e  i s  t o  be r e g a r d e d  w i t h  o p t im i s m ,  e m e r g e n t  p u r 

p o s e s  m u s t  be s t a t e d  a s  en d s  o f  t h e  w h o l e ,  t h e  i n s t r u m e n t s  

m us t  be a r r a n g e d  i n  s u c h  a  manner  a s  t o  make p o s s i b l e  a c t i o n  

tovrard  t h e i r  a c t u a l i z a t i o n ,  an d  t h e  t o t a l  r e s u l t  m u s t  be 

e v a l u a t e d  r e f l e c t i v e l y  t o  i n s u r e  t h e  m u t u a l  c o m p a t i b i l i t y  o f  

end and  means .

The v e r y  f a c t  o f  s o c i e t y ,  i n  h i s  v iew ,  i s  s u f f i c i e n t  

t o  e s t a b l i s h  t h e  i d e a  t h a t  t h e  p u r p o s e  o f  t h e  com ponent  of  

t h e  s o c i e t y  a l w a y s  l o o k s  t o  t h e  good o f  t h e  c o r p o r a t e  w h o le .  

As a  c o r p o r a t e  w h o le ,  t h e n ,  t h e  p u r p o s e  o f  t h e  " s t a t e "  i s  t o  

e s t a b l i s h  an d  m a i n t a i n  t h i s  good .

I n  t h e  w o r l d  a s  p r e s e n t l y  c o n s t i t u t e d ,  h o w e v e r ,  e a c h
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" s t a t e "  i s  o n l y  p a r t  o f  a  l a r g e r  w h o le .  I n  t h i s  w o r l d ,  a s  

P r o f e s s o r  R o s s i t e r  commented i n  t h e  d i s c u s s i o n  o f  n a t i o n a l  

p u r p o s e ,  " a  s e n s e  o f  n a t i o n a l  p u r p o s e  i s  a t  b o t to m  a s e n s e  

o f . i n t e r n a t i o n a l  p u r p o s e .  . . . " 9  Not o n l y  i s  a  w o r ld w id e  

community  i d e a l l y  p o s s i b l e  t o d a y ,  i t  i n c r e a s i n g l y  i s  d i c t a 

t e d  by  t h e  f a c t s  o f  e x i s t e n c e  i n  t h e  m id d le  o f  t h e  t w e n t i e t h  

c e n t u r y .  Economic i n t e r d e p e n d e n c e  p o i n t s  i n  t h i s  d i r e c t i o n ,  

a s  do  t h e  t e c h n o l o g i c a l  r e v o l u t i o n s  i n  c o m m u n ic a t io n s  and  

t r a n s p o r t a t i o n .  The t e c h n o l o g y  o f  w a r f a r e ,  p a r t i c u l a r l y ,  

p o i n t s  to w ard  t h e  n e c e s s i t y  o f  s u c h  a  community ,  s i n c e ,  a s  

P r o f e s s o r  M o rgen thau  commented i n  h i s  a r g u m e n t  f o r  s u p r a n a 

t i o n a l  c o n t r o l  o f  a t o m i c  e n e r g y ,  " t h e  n a t i o n  s t a t e  i s  t o o  

s m a l l  and  weak a  mold t o  c o n t a i n  a t o m i c  e n e r g y .

The m os t  e l e m e n t a r y  f u n c t i o n  o f  t h e  n a t i o n  s t a t e  i s  t h e  
d e f e n s e  o f  t h e  l i f e  o f  i t s  c i t i z e n s  a n d  o f  t h e i r  c i v i l i 
z a t i o n .  A p o l i t i c a l  o r g a n i z a t i o n  t h a t  i s  no l o n g e r  a b l e  
t o  d e f e n d  t h e s e  v a l u e s  a n d  e v e n  p u t s  them i n  j e o p a r d y  
m u s t  y i e l d ,  e i t h e r  t h r o u g h  p e a c e f u l  t r a n s f o r m a t i o n  o r  
v i o l e n t  d e s t r u c t i o n ,  t o  one c a p a b l e  o f  t h a t  d e f e n s e .  . . .

The f e a s i b i l i t y  o f  a l l - o u t  a t o m i c  w ar  h a s  c o m p l e t e l y  
d e s t r o y e d  t h i s  p r o t e c t i v e  f u n c t i o n  o f  t h e  n a t i o n - s t a t e .

The l o g i c  o f  o u r  s i t u a t i o n  compels  u s  t o  e x t e n d  o u r  g o a l s  i n 

t o  t h e  i n t e r n a t i o n a l  a r e n a .  I n  P r o f e s s o r  J o r d a n ’ s w o r d s ,  

" t h e r e  e x i s t s  a  ’ s t a t e ’ w h ich  i s  n a t u r a l  an d  o f  w h ic h  s t a t e s  

o r g a n i z e d  a l o n g  g e o g r a p h i c a l  and  p o l i t i c a l  l i n e s  a r e  p e r v e r -

9 c i i n t o n  R o s s i t e r ,  " We Must Show t h e  Way t o  E n d u r i n g  
P e a c e , "  L i f e , I I L  ( June 13 ,  I 9 6 0 ) ,  p .  I l 6 .

^ % a n s  J .  M o rg e n th a u ,  The P u rp o se  o f  A m er ican  P o l i t i c s  
(New York:  A l f r e d  A. Knopf ,  1 9 6 0 ) , p .  I 7 5 .

l l l b i d . ,  pp. 1 6 9 - 7 0 .
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s l o n s . " 1 2  t h e  p u r p o s e  o f  a n y  fo rm  o f  i n d i v i d u a l i t y  m us t  

f i n d  f u l f i l l m e n t  i n  t h e  good o f  t h e  l a r g e r  w ho le  w i t h i n  

w h ic h  i t  i s  i n d i v i d u a t e d ,  t h e  " n a t i o n a l "  p u r p o s e  m u s t  s e e k  

i t s  c o m p l e t i o n  a s  a n  end  i n  t h e  " i n t e r n a t i o n a l "  go o d .

Thus P r o f e s s o r  R o s s i t e r ’ s p a r a p h r a s e ,  "What  s h a l l  i t  

p r o f i t  a  n a t i o n  i f  i t  s h a l l  s o l v e  a l l  i t s  s o c i a l  p r o b le m s  

an d  l o s e  t h e  c h a r a c t e r  t h a t  made i t  a  n a t i o n  i n  t h e  f i r s t  

p l a c e ? " 13 p r o p e r l y  m u s t  be p r e f a c e d ,  a s  i t  was i n  t h e  o r i g 

i n a l ,  w i t h  t h e  q u e s t i o n  i m p l i c i t  i n  t h e  a n a l y s e s  o f  P r o f e s 

s o r s  M o rg e n th a u  an d  J o r d a n ,  a n d ,  e l s e w h e r e ,  o f  P r o f e s s o r  R o s 

s i t e r  h i m s e l f " F o r  w h a t s o e v e r  n a t i o n  s h a l l  r e l y  u p o n  i t s  

ovm r e s o u r c e s  t o  s a v e  i t s  l i f e ,  t h e  same s h a l l  l o s e  i t ;  b u t  

w h a t s o e v e r  n a t i o n  s h a l l  l o s e  i t s  l i f e  f o r  t h e  s a k e  o f  l i f e ,  

t h e  same s h a l l  s a v e  i t . " ^5 Such a  r e m a r k ,  w h ic h  e x p r e s s e d  

o n l y  t h e  i d e a l i s t i c  " f e d e r a t i o n  o f  man, t h e  p a r l i a m e n t  o f  t h e  

w o r ld "  o f  y e s t e r d a y ,  becomes th e  s t a r k  r e a l i s m  o f  t h e  Common 

M ark e t  a n d  t h e  I n t e r n a t i o n a l  Atomic E n e rg y  Commission o f  

t o d a y .

J o r d a n ,  T h e o ry  o f  L e g i s l a t i o n , o p . c i t . , p .  2 32 .

l ^ c i i n t o n  R o s s i t e r ,  " The D e m o c r a t i c  P r o c e s s , "  G oals  
f o r  A m e r i c a n s , by t h e  P r e s i d e n t ’ s Commission on N a t i o n a l  
G o a ls  (Englewood C l i f f s ,  N . J . :  P r e n t i c e - H a l l ,  1 9 6 O), p .  7 8 . 
A f t e r  Mark 8 : 3 6 .

l ^ R o s s i t e r ,  " We Must Show t h e  Way t o  E n d u r i n g  P e a c e , "  
o p . c i t . , pp .  1 1 5 - 8 .

l ^ A f t e r  Mark 8:35*
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