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Chapter One
Introduction

After listening to over fifteen toasts extolling the
virtues of states' rights at the Jefferson Birthday Dinner
of April 30, 1830, President Andrew Jackson rose, glared
at Vice President John C. Calhoun, and delivered his own
toast: "Our Union: It must be preserved."l Thus, with
one concise yet powerful sentence, Jackson made public his
opposition to the nullification doctrine of South Carolina
and his intentions to enforce the laws of the United
States, including the protective Tariff of 1828. When the
Tariff of 1832, which cut duties on many items, maintained
high rates on cotton, woolens, and iron, a special session
of the South Carolina legislature called for the election
of a state convention.? Convened at Columbia in November
1832, the convention declared the tariffs of 1828 and 1832
unconstitutional and forbade their collection in the state
after February 1, 1833. Calhoun promptly resigned from the
vice presidency to defend nullification in the Senate.3

In his annual message of December 4, 1832, Jackson
confirmed his intentions to enforce the tariff, but, he
also urged Congress to lower the rates.4 Six days later,
he issued his Nullification Proclamation, an even more
forceful statement of his stance. The president termed the
doctrine of nullification an "impractical absurdity.">

Jackson went on to state that the power of one state to



annul a law of the United States was "incompatible with the
existence of the Union," contradictory to the Constitution,
"unauthorized by its spirit, inconsistent with every
principle on which it was founded, and destructive of the
great object for which it was formed."® He also
expressed his belief that the true objective of the
nullifiers was disunion and that "disunion by armed force
is treason."’/ To enforce the tariff, Jackson sent
General Winfield Scott to Charleston Harbor with
reinforcements for Fort Moultrie and Castle Pinckney. The
nullifiers called out the South Carclina militia while
unionists in the state organized a volunteer force.8

With a crisis at hand, Jackson asked Congress to
reaffirm his power to use the army to compel South
Carolina's compliance with federal law. He simultaneously
gave his support to a bill in Congress that would have
lowered duties substantially within two years. 1In hopes of
a compromise, the South Carolinians postponed enforcement
of their ordinances. On March 2, 1833, Jackson signed the
Force Bill and a compromise tariff which gradually reduced
tariff rates until 1842. The South Carolina convention
reconvened to rescind its nullification of the tariffs and
nullify the Force Bil1.9

South Carolina, to the consternation of the
nullifiers, had stood alone in defiance of the federal
government. While many southern legislatures expressed

sympathy with South Carolina's opposition to the tariff,



they could not subscribe to the radical doctrine of
nullification.l0 Georgia lawmakers called for a southern
convention to decide how best to obtain relief from the
tariff system and characterized nullification as a
"mischievous policy" that was "rash and revolutionary."1l
The Virginia legislature debated the issue for nearly a
month before issuing a resolution in which it disagreed
with the actions of both South Carolina and Jackson. The
most vehement denunciation of nullification came from the
state of Mississippi. The legislature matter-of-factly
stated, "We are opposed to Nullification" and "regard it as
heresy, fatal to the existence of the Union."12 After
echoing the sentiments of Jackson's Nullification
Proclamation concerning the constitutionality of South
Carolina's actions, the Mississippi legislators resolved,
"That we will, with heart and hand, sustain the President
of the United States, in the full exercise of his
legitimate powers, to restore peace and harmony to our
distracted country, and to maintain, unsullied and
unimpaired, the honor, the independence and integrity of
the Union."13

Alabama, much like the other southern states,
denounced nullification without denying the legitimacy of
South Carolina's complaint. One historian of Alabama's
early days points out that because the state was in an
early stage of development there was much "divergence of

opinion" concerning states' rights and that the votes



concerning the issue "showed no definite alignments and
seem to have been dictated by personal convictions or
temporary considerations."l4 1In January 1833, however, a
majority of the Alabama state legislature agreed that
nullification was "unsound in theory and dangerous in
practice;" it was an "essentially revolutionary,"
unconstitutional doctrine "leading in its consequences to
anarchy and civil discord, and finally to the dissolution
of the Union."l3 Even though the legislature expressed
confidence in Jackson's leadership and declared that "the
wisdom of our system has secured the rights of the states
against every emergency,"” it failed to endorse the
president's proclamation and, instead, called for a
compromise to the crisis through a reduction of the tariff
and the suspension of South Carolina's ordinance.l®

There was also support for South Carolina within
Alabama's legislature. In December 1830, these
legislators, led by the vice president's nephew, James M.
Calhoun, defeated the reelection bid of John McKinley, a
staunch Jacksonian, to the United States Senate in favor of
Gabriel Moore, a Calhoun supporter.17 Two years before,
McKinley, though he had voted against it, had been
optimistic about the possible effects of the tariff upon
his state. He hoped that the higher rates would force
Alabamians to turn a portion of their labor to
manufacturing, making the state less dependent on others

and more insulated against fluctuations in the cotton



market.18

Alabama's governor, John Gayle, was a strong supporter
of Jackson; he opposed protective tariffs, the re-charter
of the Bank of the United States, and internal improvements
by the national government. He had won election to office,
in 1831, by being the most outspoken of three
anti-nullification gubernatorial candidates.l? During a
message to the legislature in November 1832, Gayle referred
to nullification as a "deplorable experiment" and predicted
that as "sure as it shall succeed, its triumphs will be
stained with fraternal blood, and the proudest of its
trophies will be the destruction of constitutional
liberty."20 ®If it shall be recognized," Gayle added,
"that a state can remain a member of the Union and at the
same time place her citizens beyond the reach of its laws,
ours will not be the shadow of a government, and for all
practical purposes it will be dissolved."2l

Eight months before Governor Gayle made these
comments, the federal government and the Creek Indians
living in Alabama signed a treaty that would turn his words
against him and ultimately drive Gayle from the Jacksonian
Party. In 1830, the Choctaw, Chickasaw, Cherokee, and
Creek tribes owned approximately one-fourth of the
territory within Alabama.22 The Creeks agreed to a
treaty, in March 1832, that granted ninety "principal
chiefs" a reservation of one section each and every male

head of a family a half section, with the hope on the part



of the government that the individuals would sell their
reservations and move west.23 The land not chosen by the
Creeks was ceded to the federal government, which pledged
to keep intruders out of the territory until the completing
necessary surveys and selections. In spite of this
latter provision, settlers and speculators rushed into the
Creek Cession in hopes of obtaining the choicest lands. In
August 1833, responding to the situation in Alabama,
Jackson ordered that all intruders be removed.Z2% Gayle
came to the defense of the Alabamians and a struggle over
jurisdiction ensued. By arguing that the Constitution did
not confer on the federal government power to make treaties
to the detriment of a state's jurisdiction within its own
boundaries, Gayle in effect attempted to place citizens of
Alabama beyond the reach of federal law. Only a few months
earlier, he had contended that such a position would result
in the dissolution of the Union.?25

Despite the fact that a state, which had previously
sided with Jackson against nullification, came to question
the value of the Union and threatened violence against
federal forces, historians have failed to examine this
controversy thoroughly.2% fThe only scholars to have
addressed this subject have been those concerned primarily
with the history of either the state of Alabama or the
Creeks. Though these events have been covered
sufficiently, historians have not attempted to explain why

the controversy occurred.



The most important of the works with a more political

perspective are Theodore Henley Jack's Sectionalism and

Party Politics in Alabama, 1819-1842 and "Francis Scott

Key's Mission to Alabama in 1833," by Frank L. Owsley,
Jr.27 Jack presents the events well and views the
controversy over the Creek lands as the key to the
development of a states' rights faction in Alabama. Without
substantially adding to the narrative, Owsley echoes Jack's
sentiments and concludes that the controversy was a
"misunderstanding on all parts"; however, he offers no
explanation as to how this misunderstanding came about .28
Owsley seems to envision an even stronger connection
between the events of the 1830s and secession than Jack:
"a growing element favoring states' rights and ultimately
disunion . . . given respectability by the conflict over
Indian lands, eventually became powerful enough to lead
Alabama to that conclusive disaster 'secession.'"29
Neither of these works attempts to explain how the
controversy led to secession other than the fact that it
produced the first enunciations of radical states' rights
rhetoric in Alabama.

The works with the Creeks as the main focus, are

Mary Elizabeth Young's Redskins, Ruffleshirts, and

Rednecks: Indian Allotments in Alabama and Mississippi,

1830-1860 and Michael D. Green's "Federal-State Conflict in
the Administration of Indian Policy: Georgia, Alabama, and

the Creeks, 1824-1834."30 Both of these offer insight



into Creek culture and the effects of the controversy upon
the tribe. Young focuses on the allotment policy and the
frauds that speculators perpetrated against the Native
Americans of the 0ld Southwest. Taking a different tact,
but also focusing on the mistreatment of the Creeks, Green
presents the most thorough narrative and explains the
importance of the Indian Agents to the tribes.

What remains unexplained is why the controversy
between the federal government and the state of Alabama
took place. Using the actual events as a frame, successive
chapters in the present study will focus on the federal
government, the state, and the governor. The first chapter
will argue that Jackson's Indian removal rhetoric and other
actions by the federal government encouraged the settlers
of Alabama to intrude on the ceded territory. Jackson used
threats to convince the Creeks to agree to a treaty.
However, the settlers, as well as many historians, did not
understand that Jackson used the threats as weapons to gain
his objective but once the treaty went into effect, he
would seek to carry out its provisions faithfully. The
government's record of granting squatters preemption rights
and Secretary of War Lewis Cass's indecisiveness in
expelling the intruders compounded the situation. The
second chapter argues that the democratic nature of
Alabama's political system forced the state's politicians
to defend the squatters. The third chapter examines the

role of southern honor in the conflict and posits that John



Gayle's sensitivity to insult prolonged the difficulties as
he sought satisfaction. Rather than being the starting
point for a direct line from the initial states' rights
arguments in Alabama to William Lowndes Yancey's dramatic
departure from the 1860 Democratic Convention and the Civil
War, the controversy over the Creek Cession is more
impcrtant for what it reveals about the nature of states'
rights in its infancy. By not supporting South Carolina
and then taking up similar arguments when the Jackson
administration ordered the expulsion of intruders from the
Creek Cession, Alabamians showed that they did not care for
the rhetoric of radical states' rights until the federal
government threatened their interests.

In The Union at Risk: Jacksonian Democracy. States'

Rights, and the Nullification Crisis, Richard E. Ellis

identifies two distinct types of states' rights proponents:
those who believed that Union was perpetual and advocates
of a constitutional right of secession.31 During the
Nullification Crisis, Alabama was, along with Andrew
Jackson, a member of the former group. The people and
politicians of the state apparently did not consider the
provisions of the Tariff of 1832 onerous enough to warrant
a conflict with the federal government. However, when the
federal government sought to protect the treaty rights of
the Creeks to the detriment of Alabama settlers, Alabamians
felt justified in their opposition. Even though they did

not expressly contemplate secession, they did question the



value of the Union and threaten to resist the federal
government with force.32 At least in Alabama,
self-interest seemed to be a key factor in the adoption of

the more radical version of states' rights.
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Chapter Two
Threats, Promises, and Duty: The Fed?ral
Government's Encouragement of Intrusions
on the Creek Cession in Alabama

"All intruders upon the country hereby ceded shall be
removed therefrom in the same manner as intruders may be
removed by law from other public land until the country is
surveyed, and the selections made"; thus began what would
become the fifth and most controversial article of the
Creek Treaty of 1832.1 The subject of the treaty was the
five million acres of Creek land within the boundaries of
Alabama. State officials and potential settlers, many of
whom had occupied Creek lands prior to the signing of the
treaty, had long coveted this land. Officials sought the
prosperity that a burgeoning white population would bring
to the state, while the settlers viewed with envy the rich
soil of the Creek Territory.2

The land hunger of the Alabamians clashed with
President Andrew Jackson's desire to fulfill the federal
government's treaty obligations to the Creeks. When
Jackson ordered the expulsion of white settlers from the
Creek Cession, Alabama's Governor John Gayle came to the
defense of the intruders. This conflict led Alabamians to
ponder the worth of a union that impinged upon the state's
control of lands within its boundaries and, by state law,
under its jurisdiction. To the detriment of the Creeks,
the federal government eventually backed away from its

removal order and the controversy never escalated beyond a



war of words.3

The question remains as to why this controversy
occurred. Much of the blame for the controversy rests with
the federal government. Jackson's rhetoric encouraged the
settlers of Alabama to intrude on Creek lands, creating a
situation that Secretary of War Lewis Cass and previous
administrations compounded with their ambiguous records of
dealing with squatters on public lands.

Andrew Jackson took the oath of office to become the
seventh President of the United States on March 4, 1829.
He won election without voicing his stand on many issues.4
However, he did posess some very strong convictions. One
of them was that the Indians as tribes should not exist
within the territory of the states.>

In his first annual message, Jackson set forth three
elements of his Indian policy. He began by stating that he
believed that the practice of attempting to civilize the
Indians, and at the same time negotiating treaties for the
purchase of their lands, was "wholly incompatible" with
success.® As to the independence of the tribes, Jackson
pointed out the consitutional argument against taking a
state's territory without its consent. The final
consideration was the deteriorating condition of the
Indians. With these things in mind, Jackson concluded that
the only way for the Indians to maintain any semblance of
their culture was to move outside the boundaries of all

existing states and territories. He asked Congress to set
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aside an "ample district west of the Mississippi . . . to
be guaranteed to the Indian tribes as long as they shall
occupy it," where they would be able to choose their own
government and continue to learn the "arts of
civilization."”

Jackson's predecessors in office had all supported the
acculturation of Native Americans, but had continually
yielded to pressures to gain more land without providing a
place for the Indians to be secure. Jackson's message was
critical not of acquiring land but of the failure to
provide a permanent home for the dispossessed. The Indians
were, in Thomas Jefferson's words, being driven "with the
beasts of the forests into the Stony mountains."8 Under
these circumstances, Native Americans had no time to
assimilate into white culture. Removal was how Jackson
proposed to give them time. Once removed, they could learn
what was required for them to function in a civilized
society and be prepared for it when the "mercenary
influence of White men" once again reached them.®
Removal, therefore, was not a substitute for civilization
but a prerequisite.

In pursuit of his policy, Jackson asked Congress for
and received an Indian removal bill, which authorized him
to negotiate with the Indians for their removal and
allocated $500,000 for that purpose. Some humanitarians
from the northeastern states and Jackson's political

enemies opposed the bill. Speaker of the House Andrew
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Stevenson, of Virginia, had to break three tie votes to

save the bill from defeat. After hard-fought and narrow
victories in both the House and the Senate, Jackson signed
the bill into law on May 28, 1830.10

To obtain treaties, prior to as well as after
attaining the presidency, Jackson was not averse to the

issuance of veiled or, even, overt threats to convince the

Indians to agree. But he also urged that "candor" was the

best method of dealing with the Indians.ll As he advised
Colonel John D. Terril, in 1826, "promise nothing to them,
but what you will religiously perform."l2 The primary
threat used to convince the tribes of the southeastern
states to agree to removal was the extension of state
jurisdiction over Indian lands. After having urged the
Indians to agree to removal or submit to state law in his
first annual message, Jackson added in his second that, if
the state laws were unjust, the federal government had no
right to interfere 6n behalf of the tribes: "As individuals
we may entertain and express our opinions of their acts, but
as a Government we have as little right to control them
[state governments] as we have to prescribe laws for other
nations."13

Finding themselves compelled "to seek an asylum from
the craving desires of the white man, beyond the great
river," the Creeks informed Secretary of War Lewis Cass

that they were prepared to negotiate.l4 The resulting

treaty made use of a practice known as land allotment.
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This policy allowed individual Indians to receive parcels
of land which, in theory, they could either sell and move
west with money in their pockets or farm and become
citizens of the state.l® After a survey of the ceded
territory in Alabama, ninety "principal Chiefs" were to
select one section--640 acres--each, while each head of a
Creek family received a half section.l® The treaty
stipulated that twenty sections be set aside and sold for
the benefit of the "orphan children of the Creeks.l”
After five years, all the Creeks who wished to remain would
receive land patents for their acreage. The federal
government promised to remove all intruders. However, the
settlers who had not harassed the Creeks and had already
planted crops could wait until after the harvest. The
Creeks were also to receive various types of payments with
a total value of over $350,000. The twelfth article of the
treaty made clear the government's desire that "the Creeks
should remove to the country west of the Mississippi.“18
When discussing Jackson's Indian policy historians
usually divide into two camps: those who believe that his
pursuit of Indian removal derived from a hatred of Native
Americans and those who argue that he acted out of a
genuine concern for their well-being. For the most part,
both groups have overlooked the controversy that ensued
when, despite the government's promise to remove intruders,
settlers already in the territory remained and others

rushed in to stake their claims. By doing so, these
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historians have disregarded evidence that does not fit
neatly into either argument.

Jackson's Indian policy is the one aspect of his
presidency that has received the most vehement
denunciations from scholars. Edward Pessen characterizes
Jackson as an arrogant, disingenuous, high-handed,
egotistic, intolerant, emotional, petty, and vindictive man
who took a perverse joy in hating and exhibited a cruel
disregard for Indian rights.l® He also describes
Jackson's Indian policy as "a blending of hypocrisy, cant,
and rapaciousness, seemingly shot through with
contradictions."20 Another historian, Ronald T. Takaki,
argues that, "in his writings, messages to Congress, and
personal letters, Jackson presented a philosophical
justification for the extermination of native
Americans."2l In 1975, political scientist Michael Paul
Rogin presented a psychobiography of Jackson which
attempted to explain his hatred of Indians. Rogin uses
Freudian theories to argue that the subjugation of the
Indians allowed Jackson to overcome a "flawed maturity"
resulting from fears of feminine domination.Z22

In opposition to this "devil theory" of Jacksonian
policy, Francis Paul Prucha attributes Jackson's motives to
a complex mix of nationalist and states' rights principles,
national security concerns, and a genuine belief that
removal was in the best interest of the Indians.Z23

Prucha's argument convinced at least one Jackson scholar:

20



Robert V. Remini. In one of his earlier works, Remini
points out that Jackson had a "remarkable talent for
slaughtering Indians" and that he had as much affection for
them as he did for Henry Clay.24 However, by 1988,
Remini's view had become quite similar to Prucha's.?25

The arguments of both sides of this historical
argument are flawed. By relying too heavily upon the
writings of Jackson's political opponents, the proponents
of the devil theory completely disregard a correlation
between Jackson's words and actions that reveals the
simplicity of their views.26 These historians repeatedly
assume that because Jackson fought Indians he necessarily
hated them and would stoop to any depths to get them off
the lands he and other Americans coveted. The pro-Jackson
arguments are more complex but are still not completely
satisfying. 1In arguing that the motivation for Jackson's
removal policy derived from his view of the nature of the
Union and national security concerns, Prucha and Remini
offer compelling arguments and much substantive evidence.
For their contention that Jackson acted upon a genuine
concern for the well-being of the Indians, they do not.27
To demonstrate this concern, they refer to isolated quotes
and incidents without explaining the inconsistency in
Jackson's fighting Indians with such zeal and being
concerned for their well-being. This is not sufficient.
Perhaps Prucha and Remini have presented their arguments in

this way because it cannot be shown that Jackson expressed
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an unqualified concern for the Indians. For just as Andrew
Jackson was no devil, he most certainly was no angel. A
number of events during the Creek War provide evidence
that, rather than hating or being concerned for the
Indians, Jackson's primary consideration was his duty as a
general and, later, as president. His order to enforce the
article against intrusion on Creek lands derived from a
sense of duty which had consistently guided him in his
dealings with ali people regardless of their race.

The Creek War of 1813-1814 resulted from the pressures
that American expansion exerted on the tribe.28 After
its triumph over the Federalists in the Election of 1800,
Jeffersonian Democracy was the leading political creed of
the United States. One of its many tenets was the inherent
good of the yeoman farmer. Jeffersonians believed that for
the republic to endure it would be necessary to slow the
development of manufacturing industries to prevent the
urban decay that they observed in Europe.29 In
addition, the government felt compelled to promote
expansion for two very practical reasons. The first was
that the sale of the public domain provided an important
source of income for a government that had a heritage of
avoiding taxes. The second reason, due, in part, to the
presence of the British in Canada and the Spanish in
Florida, was that large unsettled areas left openings for
foreign invasions which a dense population would preclude.

After the American Revolution, this consideration forced
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the government to placate the tribes and elicit pledges of
neutrality while convincing them to make land cessions. It
would have been nearly impossible for the United States,
with its distrust of standing armies to have repelled a
full-scale invasion and fought a general Indian war.30

For these reasons, the United States government needed the
land that the Indians had.

The official goal of Indian policy from the Washington
to the Monroe administrations was civilization. Ideally,
as Indians became farmers they would settle down on a set
amount of land and the excess would become available for
white settlement. With the Louisiana Purchase, another
option became available: Indian removal to the west of the
Mississippi River.31

A faction of the Creeks resented the pressure to change
their lifestyle and give up their land. These Creeks
advocated a return to traditional ways and the rejection of
innovations sponsored by American agents and missionaries.
The remainder of the tribe desired good relations with the
United States. When the National Council consented to the
building of a road through the heart of Creek Territory,
this factionalism deteriorated into a civil war that tore
apart Creek society.32 From the spring of 1812 to the
spring of 1813, the militant faction, calling themselves
Red Sticks, killed several white settlers. After the
attacks, settlers, as well as some of the pro-American

Creeks, gathered for protection at Samuel Mims's stockade
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about twenty miles north of Mobile.33 The slaughter of
517 men, women, and children by nearly to one thousand Red
Sticks led by William Weatherford, Josiah Francis, and
Peter McQueen brought Andrew Jackson into the Creek War.34
In bed, prostrate from wounds received in a brawl with
Thomas Hart Benton and Jesse Benton, Jackson received word
of the massacre at Fort Mims.33 With authorization from
Governor Willie Blount, Jackson issued orders calling out
his division of the Tennessee Volunteers. The army moved
out on October 10, 1813, with Jackson in command still pale
and gaunt, with his arm in a sling.36
After the Tennessee Volunteers' first action in the

Battle of Tallushatchee on November 3, 1813, the soldiers
found the body of a dead Creek mother still clutching her
ten-month-old child. Because the child had no relatives,
the female captives said that he should be killed as well.
Jackson would not hear of it. He had the orphan, named
Lyncoya, sent to Huntsville, where he received care until
the end of the campaign. Jackson later wrote his wife that
"fortune has thrown him in my hands. . . . I therefore
want him well taken care of, he may have been given to me
for some valuable purpose--in fact when I reflect that he
as to his relations is so much like myself I feel an
unusual sympathy for him."37 Jackson raised Lyncoya as
one of his own sons and would have sent him to the military
academy had the boy not died of tuberculosis.38

In November, suffering from the strain of battle, fear
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of attack, and no food, the men of the -Tennessee Volunteers
decided it was time to go home. Jackson prevented three
mass desertions by using his loyal troops against the
deserters.39 on December 10, 1813, the one-year
enlistments of the volunteers expired and the entire
brigade planned to leave during the night. Hearing of the
scheme, Jackson sent out two orders. The first ordered the
mutinous brigade to parade on the west side of the fort.
The other called for the loyal militia to face them with
their two cannons ready. Jackson rode before his brigade
and argued that the year of enlistment meant actual service
not, as the volunteers maintained, one year since
enlistment. He pleaded with them not to desert and offered
a bargain: if they remained, they could leave as soon as
the reinforcements, who were expected at any moment,
arrived. Receiving no reply and sitting calmly upon his
horse within the l1line of fire, Jackson ordered the
cannoneers to light their matches. The volunteers assented
to 01d Hickory's barga1n.40

In February, reinforcements began arriving. By March,
Jackson's force had grown to nearly five thousand. He was
now prepared to put an end to the Creek War. After
devastating defeats at the Battle of Horseshoe Bend and the
Holy Ground, hostile Creek leaders began coming in to
surrender.4l The most notable of the capitulating Red
Sticks was William Weatherford, one of the leaders of the

attack on Fort Mims, who later visited Jackson several
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times at the Hermitage.42 With Weatherford's surrender,
the Creek War was over. After a brief respite at the
Hermitage, Jackson set out on the road to New Orleans and
the presidency.

Prior to the development of the controversy between
Alabama and the federal government, Jackson faced a
similar situation involving Georgia and the Cherokees which

produced the famous Supreme Court case of Worcester V.

Georgia. In this controversy, Jackson did not seek to
protect the Cherokees from the state government because he
had no duty to do so. The Cherokees had refused to sign a
treaty. Likewise, Chief Justice John Marshall's decision
calling for the release of two missionaries who had
violated Georgia law by entering the Cherokee Nation
required the summoning of state officials before the Court
for contempt or the issuance of a writ of habeas corpus
before Jackson had any responsibility in the matter.
Another consideration that differentiated this controversy
from the later one in Alabama was its timing. The Georgia
case was still unsettled when South Carolina threatened to
secede during the nullification crisis. In order to keep
the South Carolinians isolated, Jackson had to placate the
Georgians.43

Regardless of the number of Creeks he killed in battle
and the harsh rhetoric of Indian removal, Jackson neither
loved nor hated Indians. As a general, it was his duty to

care for his men and defeat the Creeks; as president, it
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was his duty to open Indian lands to American expansion.
To fulfill his responsibilities, Jackson used whatever
means were necessary. He used the threat of state
jurisdiction to convince the Creeks to agree to removal
just as he had used the threat of cannon-fire to keep his
troops in the field. Considering Jackson's adoption of an
orphaned Creek and his friendship with Weatherford, there
was no reason for Alabamians to believe that Jackson would
view the duties imposed upon him by a treaty with the
Creeks any differently than his duty to see to the
well-being of his troops or to defeat the Red Sticks.
However, Alabamians of the 1830s took Jackson's threat to
the Creeks that he was powerless to protect them from
unjust state laws as a promise. Alabamians could not
believe that the old Indian-fighting frontiersman in the
White House would force those who had settled in the ceded
territory to move, regardless of his treaty obligations to
the Creeks.%4

In addition to receiving encouragement from Jackson's
professions, in his second annual message, that the federal
government could not and would not interfere with state
law, Alabamians also found encouragement to intrude in the
government's history of granting preemption rights to
squatters.4> Since before the Revolutionary War,
Americans had advanced westward in their search for cheap
land. Attempts to prevent this practice usually proved

futile. In 1807, Congress passed "An act to prevent
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settlements being made on lands ceded to the United States,
until authorized by law" which called for the eviction of
squatters by force with possible penalties of a $100 fine
and up to six months imprisonment.4® Many in Congress
thought of the squatters as "true pioneers, that open the
country to the skills and capital of more thorough
improvement and extended commerce," and, therefore, sought
to sanction their action through the passage of
retrospective preemption acts, such as the one of 1830.47
The Alabamians who hoped to profit from preemption rights
overlooked the fact that the Creek Treaty of 1832 contained
a stipulation for the removal of intruders and that the
Creek chiefs and heads of households had their choice of
lands which they could keep or sell to whomever they
chose .48

The actions of Secretary Cass, in regard to the
expulsion of the squatters as called for in the fifth
article of the Creek Treaty of 1832, served to perpetuate
tensions in Alabama. Cass was a supporter of Indian
removal and, while Governor of Michigan Territory, had
gained a reputation for dealing firmly but fairly with the
Native Americans of the 0l1d Northwest. This was Cass's
most important qualification as Jackson sought a
replacement for his close friend John Eaton. Cass, unlike
the chief executive, sought to avoid personal
confrontations over political gquestions and exhibited such

deference to the wishes of the president in his first
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months in the War Department that he appeared to be
indecisive.49 Jackson complained of Cass coming "to me
constantly with great bundles of papers, to decide
questions for him which he ought to decide for himself."50
Jackson also described Cass as "an amiable talented man, a
fine writer, but unfortunately it is hard for him to say
no."31 After his aggressive handling of the Black Hawk
War, Cass became more independent in the performance of his
duties.>32

Despite complaints from Creeks and government
officials concerning the trespasses and depredations of
white intruders, Cass was irresolute in the application of
the removal clause of the treaty.23 At first, it seemed
that the government intended to enforce the stipulation.
Shortly after the signing of the treaty, the secretary
instructed United States Marshal for the Southern District
of Alabama Robert L. Crawford "to repair to the district,
and give notice to all persons, except those allowed by the
treaty to remain until their crops are gathered, to remove
within as short a time as practicable."®4 A few months
later, Cass rescinded this order.®2 Due to "frequent
complaints" against intruders, Secretary Cass renewed his
instructions to enforce the article in October 1832.36
While Cass vacillated, he also more directly encouraged
settlers to remain in the Creek Cession by assuring anxious
settlers and state officials, who inquired as to the

administration's position, that "it is certainly the wish
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of the Government toc avoid all unnecessary severity towards
our citizens who are located upon any part of the ceded
territory."57

Much of the blame for the situation rested with the
federal government. Jackson's threats to leave the Indians
to the mercy of the states unless they agreed to emigrate
sounded like promises to the intruders who overlooked or
were unaware of 0ld Hickory's devotion to duty. The
government's history of leniency in its enforcement of
anti-squatter laws and the esteem with which many viewed
the pioneers held out to them the hope of being granted
preemption rights in the Creek Cession. In addition,
Cass's inconsistency in enforcing Article V and his
statements to settlers and Alabama leaders further
encouraged the intruders to be intransigent. The settlers
interpreted the words and actions of the government as
invitations to encroach on the Creek lands and they refused

to leave unless prompted by the United States Marshal.
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Chapter Three
The Pursuit of Property: The Role of
Alabama Settlers in the Creek
Lands Controversy

On July 29, 1833, a detachment of United States
soldiers from Fort Mitchell in Creek Territory surrounded
Hardeman Owen, postmaster of the newly-created Russell
County, Alabama, as his home lay smoldering in the
distance. Two days before, Deputy United States Marshal
Jeremiah Austill had confronted Owen concerning charges
attested to by both Creeks and white settlers that he had
forcibly taken over Creek fields, killed Creek livestock,
and cruelly beaten Creeks who attempted to resist his
aggressions.l Austill ordered Owen to leave the
territory.2 Later, a group of Creeks informed the deputy
that Owen had drawn his knife and threatened to kill them.
Upon his return, Austill arrested Owen, but released him in
exchange for a promise that he would leave peaceably.
Contrary to his word, Owen sent his family away, mined his
home with gunpowder, and issued new threats. When the
deputy again returned, Owen politely invited him to come
inside and discuss the situation. However, the trap was
foiled when a young Creek, who had observed the
postmaster's actions, emerged from a nearby wooded area and
warned Austill of the powder. Owen ran out the rear, fired
at the soldiers, and escaped into his fields moments before
the house exploded. Austill left a detachment behind to

search for this "most daring" and "dangerous" man and
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ordered the Creeks to take him, if possible, or shoot him
down if he came back among them. When the soldiers finally
located and surrounded Owen, he drew a gun and was shot
dead while attempting to fire at the sergeant in command.3

Article V of the Creek Treaty of 1832 stipulated that
all intruders upon the ceded territory be removed,
excluding only settlers who had "made their own
improvements and not expelled the Creeks from theirs."4
The government, however, had been lax and inconsistent in
performing its duty until Secretary of War Lewis Cass
reiterated his orders in May 1833.3 Pursuant to these
instructions, Austill removed a number of intruders during
the months of June and July. None, until Owen, had
resisted violently.6 Responding to the news of the Owen
incident, Cass instructed the deputy to facilitate any
investigation by the civil authorities but to persist in
the execution of his duty. The secretary, however,
broadened this responsibility when he informed Austill, in
August, that "I am directed by the President to request you
to institute prosecutions . . . against all persons . . .
intruding upon the lands ceded to the United States under
the above-mentioned treaty."’

Austill's explanation that the soldiers had shot Owen
in self-defense did not satisfy the authorities of Russell
County. On October 13, a grand jury issued murder
indictments for the men of the detachment who had

surrounded Owen. The indictment also called for the arrest
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of Austill and a United States Army lieutenant, who, "not
having the fear of God before their eyes, but being moved
and seduced by the instigation of the devil . . . did
feloniously, willfully, and maliciously incite, move,
procure, aid, counsel, hire, and command the said murder."8
Major James S. McIntosh of Fort Mitchell refused to
surrender any of the soldiers and denied the authority of
the Russell County Court over himself or his troops.?
Upon receipt of Sheriff Edward Crowell's report that he
could not arrest any of the indicted individuals for fear
of death, the court sent a request to Alabama Governor John
Gayle for a military force of sufficient strength to make
the arrests. One Alabamian predicted that the "Governor
will undoubtedly do it, as he, as well as the whole country
here, are in a state of excitement against the General
Government, and are determined to support the civil
authorities even to the last ditch--Union or no Union."10
Thus, with the death of Hardeman Owen, the controversy
over the ceded Creek Territory in Alabama reached its most
critical point. Even though the Creek Treaty of 1832 set
in motion a process that would have provided the settlers
of Alabama access to Creek lands after a short delay for
surveys, many rushed into the cession ahead of time. When
it became apparent that the federal government intended to
uphold its treaty obligations, with force if necessary, the
intruders looked to the state for protection. The liberal

nature of Alabama's political system, which held officials
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more directly accountable to the electorate than the older
and more conservative states, required Alabama politicians
to defend the interests of the settlers against the federal
government no matter the cost to the Creeks.

It seems odd that a minor disagreement over the
removal of intruders from Creek lands could escalate to a
level deserving the designation of a political controversy.
Andrew Jackson was a frontier hero. He had fought the
Creeks in present-day Alabama during the War of 1812. Most
of his contemporaries and many historians have
characterized him as an Indian-hater, who, upon assuming
the presidency in 1829, had made Indian removal west of the
Mississippi River one of his top priorities.ll Governor
John Gayle was a Jackson supporter and had been an
outspoken opponent of nullification. He had also fought
Indians and sought their removal from his state.l2 It
seems that Jackson and Gayle could have worked together to
insure that the treaty obligations were fulfilled and the
lands legally opened to settlement in a timely manner. The
key to understanding why the disagreement escalated to the
point that Alabamians gquestioned the value of the Union is
to be found in the settlers' values and beliefs about land
and Indians and Alabama's political system which required
state officials to be responsive to the needs of their
constituents.

Who were these intruders? Why did they feel so

justified in their right to occupy Indian lands that they
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were willing to take up arms against a United States
Marshal?l3 According to an official of Talladega County,
about thirty thousand whites had entered the ceded
territory and were subject to removal.l4 They comprised
a rather diverse group; one Creek agent described them as
"the most wretched collection of mankind this side of
Botany Bay" and speculated that "there's not a crime that
some of them have not been guilty of."l3 The Globe of
Washington, D.C. reported that four hundred of them were
whiskey peddlers, while Alabama Senator Dixon H. Lewis
praised them as "pioneers."16 Many of the intruders were

land speculators. Some, like Owen and the four hundred

whiskey peddlers, were scoundrels and many were undoubtedly

homesteaders in search of fertile soil where they could
raise their families and perhaps build plantations.l”
Regardless of their backgrounds or occupations, the
intruders along with many of the people throughout Alabama
and the 0l1d Southwest shared a set of values and beliefs
that, not only allowed them to rationalize their actions,
but also compelled them to undertake those actions.
Jacksonian America was a nation of people determined
to better themselves. One contemporary contended that
there "are no bounds among us to the restless desire to be
better off. . . . No man in America is contented to be
poor, or expects to continue so."18 They saw land as the
means of attaining their goals. The invention of the

cotton gin in 1793 and the exhaustion of eastern soils had
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spurred the movement of settlers west. The Louisiana
Purchase of 1803 had eliminated French control of the west
bank of the Mississippi River, the major economic stumbling
block to the settlement of the 01d Southwest. Cotton
accounted for 22 percent of all United States exports from
1803 to 1807. This figure reached 65 percent by the
mid-1830s.19 Seeking to take part in the booming cotton
market, most migrants sought-lightly settled, fertile
lands, located near a river to provide easier access to
markets.20 The southern portion of the Creek Cession fit
these requirements perfectly. The land was sparsely
settled, contained a sizeable portion of the rich
cotton-producing land of the Alabama Black Belt, so named
because of its black soil and the number of plantations in
the area, and lay adjacent to the Chatahoochee River.Z2l

Early settlers of both the North and the South had no
gqualms with taking land occupied by a people who, in their
opinion, made no or improper use of it. The settlers'
reasoning hearkened back to the earliest European
colonists. To justify their taking of Indian lands, the
Puritans had asserted the right to "vacuum domicilium,"
the right to claim untilled land, which was derived from
the Biblical injunction, from Genesis 9: 7, to "be
fruitful, and multiply; bring forth abundantly in the
earth, and multiply therein."22 For those more interested
in reason than religion, utilitarian philosophers, like

the Swiss jurist Vattel, claimed that natural law did not
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justify the nomadic lifestyle because it required the use
of too much land and did not develop civilization.23
Therefore, these settlers viewed those who lived in the
wild and preferred hunting game to tending the soil and
keeping flocks as an obstacle, like the wilderness, to be
subdued in the advance of civilization. One essayist
sardonically wondered, "Who will hesitate in deciding the
guestion which shall retire before the other?"24 Because
fertile land was the settler's key to prosperity, it was
the most important and sought after commodity in early
nineteenth-century North America. As the historian Francis
Paul Prucha points out, it was "there to be exploited."25
The settlers, perfectly willing to use the land "properly.,"
maintained that they possessed a superior right to it
because the Indians did not exploit it. These beliefs were
also expounded in the halls of Congress. During the
debates over the Indian Removal Bill, opponents and
supporters alike agreed that the Indian's right to his land
depended on the cultivation of it.26

When the settlers of the southern frontier looked upon
the rich lands of the Creek Territory, especially in the
mid-1820s, they did not see naked savages roaming through
the woods. The Creeks, one of the Five Civilized Tribes,
farmed, lived in villages, and had a national government.
The Creeks fenced in their farm land, used plows, and
raised corn, beans, melons, gourds, and squash for

sustenance. Their villages were connected to towns which
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served as autonomous ceremonial and governmental centers.
Benjamin Hawkins, who served as the Creek agent from 1796
to 1816, used his influence to have the nation divided into
districts for representation on the National Council and to
obtain a written code of laws, taking them a step closer to
the European notion of civilization.27

Despite the Creeks' advanced governmental system and
agricultural economy, whites on the frontier refused to
believe that the tribe had the ability or moral right to
remain on its lands in the midst of American settlements.
The extension of state jurisdiction over the Creeks, in
1829, served to weaken the power of the National Council
and threatened to subject individual Creeks to the duties
of state citizenship.28 Governor Gayle exemplified this
refusal to admit that the Creeks had attained a significant
level of civilization, in June 1834, when he encouraged the
"former chiefs and headmen of the Creek Indians" to submit
to removal because

you speak a different language from ours. You do

not understand our laws and from your habits,

cannot be brought to understand them. You are

ignorant of the arts of civilized l1life. You have

not like your white neighbors been raised in

habits of industry and economy, the only means by

which anyone can live, in settled countries, in

even tolerable comfert. You know nothing of the

skill of the white man in trading and making

bargains, and cannot be guarded against the

artful contrivances which dishonest men will

resort to, to obtain your property under forms of

contracts. 1In all these respects you are unequal

to the white men, and if your people remain where

they are, you will soon behold them in a
miserable, degraded, and destitute condition.29
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This refusal to acknowledge the advances of the Creeks,
combined with outright bigotry, is also evident in an
article critical of Austill's handling of the Owen case
that appeared in the Enquirer of Columbus, Georgia. The
paper's editor posed the question, "can any warrant be
found to justify even a Deputy Marshal of the U.S. in
arresting a free citizen for an alleged assault upon an
Indian?" The same article accused some Creeks of "arrogant
and insulting" behavior and observed that free "citizens
will never submit to the insolence of a handful of Savages,
even though backed by a deputy marshal and a file of
regulars."30

In addition to the land hunger of the settlers, there
is another possible reason for their refusal to consider
living side by side with the Creeks: hatred. Despite the
friendly relations that existed between some whites and
Indians, the Creek War had taken place a mere twenty years
before the height of the controversy in 1833. Many
Alabamians carried with them memories or scars from attacks
on settlements like Fort Mims. Until the Civil War, many
families had stories of "a father shot in the field, of a
mother tomahawked at the spring, of a cabin set on fire, or
of the dreaded warwhoop."3l Once again, John Gayle
provided an example of an early Alabamian with this type of
experience. The future governor arrived in the part of the
Mississippi Territory that became Alabama in August 1813,

only a few weeks prior to the Creek attack on Fort Mims.
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He never served with Andrew Jackson during the conflict,
but he was almost continuously engaged with detachments
sent to quell small war parties who attacked settlers at
various points along the frontier. For his service, the
Creeks awarded him with the need for a glass eye. In
addition, Indians in Florida had killed and scalped his
niece and her husband.32

In reality, the treatment that the people in Alabama
accorded the Creeks varied. One group of settlers
maintained, in a letter to the secretary of war, that they
obtained possession of their farms in the ceded territory
by the "free and voluntary consent of all the Indians who
were interested."33 The settlers cleared their fields,
built their improvements, and paid as much as one dollar an
acre in rent. Other letters made similar claims, but also
admitted that there were some unscrupulous whites who had
forced Creeks from their rightful lands. These writers
called for impartial observers to remove only those whites
who had unfairly dispossessed the Creeks.34 Whites who
maintained good relations with particular Creeks often
refused to accept them as Creeks. One chief who was
popular among the settlers of Talladega County was
Fores-Hatchie-Fixico. When he died in 1832, the settlers
provided him with a "civil burial," wrapped in a long white
shroud, made by the ladies of the town, and encased in a
black coffin, made by the men. Shortly after the funeral,

a group of Creeks exhumed the body of their chief,
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destroyed the coffin, removed the shroud, and gave him a
traditional Creek burial, sitting upright in the corner of
his cabin. One of the Creeks, to the horror of the town's
women, wore the shroud until it was in "rags and
tatters."35

All relations between the two groups were not so
benign. Austill argued that even those whites who treated
the Creeks civilly disturbed them by bringing in large
herds of cattle, horses, and hogs, which led Creek
livestock astray and greatly reduced their stock.3%® One
settler reported a much more disturbing episode. A group
of Creeks, who had been living in the Cherokee Nation,
entered the ceded territory to make selections for their
reservations. A party of white men intercepted them, tied
up and beat some, and drove them all back to the Cherokee
lands. These whites then proclaimed that they would whip
or kill any white man who attempted to help the Creeks
obtain their reservations.37 Aan English traveler, George
W. Featherstonhaugh, witnessed another episode of cruelty
as he journeyed through Creek Territory. At a cabin, where
tobacco and whiskey were sold, the "villainous-looking"
white proprietor and three "brutal-looking" companions were
making sport of a drunken Creek, who "was staggering about
stark naked and vociferating in an unintelligible
manner."38 The four whites were attempting to convince
the intoxicated Creek to jump into a nearby stream in

exchange for another drink. Fortunately, dlthough he had
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stripped, he retained enough good sense not to dive into
the cold January waters. Featherstonhaugh concludes: "We
left the place thoroughly disgusted."39

Many of the farmers strove to acquire the Creek lands
through honest means, while other settlers endeavored to 2
use force; the group who proved to be the most consistently ;i
prone to the use of trickery in their lust for gquick
profits was the speculators. The second article of the
Creek Treaty of 1832, which allowed "ninety principal
Chiefs . . . to select one section each, and every other
head of a Creek family to select one half section each,"”
opened the way for the speculators, as it placed the
ownership of land in the hands of individuals who were not
used to such responsibility.40 The most notorious of
this class were the twenty men of Columbus, Georgia, who,
in April 1832, put up $500 each to fund the Columbus Land
Company. The agreement called for the purchase of as much
Creek land as possible. After six years, each member was
to receive a refund of his original investment and a share
of the land. One tactic of the company's agents was to sell
goods, tobacco, and whiskey to the Creeks on credit, secured
by their land allotments. A second method involved the use
of slaves as interpreters. An advantage of this tactic was
that the slaves could not testify against their owners.
Additionally, the Creeks tended to be more trusting of them
than white agents.4l Government Agent Return J. Meigs

reported that the speculators ordered their slaves to "hunt
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the reserves down like malefactors or wild beasts and to
follow them incessantly wheresoever they might retreat to
avoid importunity and persecution, and never cease
hampering them, till from mere disgust" they sell their
allotments at very low prices.4? As other speculators
witnessed the success of the Columbus Land Company, they
formed their own independent companies and imitated the
practices of their predecessor.43

Speculators were also adept at defending their
interests from government attempts to protect the Creeks.
In June 1833, federal agents, Enoch Parsons and J.J. Abert,
held a council with the Creeks for the purpose of
purchasing their allotments.44 The agents described the
frauds to which many had fallen prey and the threats and
violence that others suffered. The basis of the proposed
treaty was that the government would recognize the right of
individuals to separate allotments which they would cede to
the United States. The government would then put the lands
on the market and pay each individual the amount obtained
for his reservation. In return, the Creeks were to agree
to emigrate by a certain date. In the meantime, the
government would also provide agents to defend individual
Creeks from suits brought against them, pertaining to sales
and contracts into which they had been duped. The council
rejected the proposal. The agents believed that
speculators had dictated the Creek response and, if left to

themselves, they would have accepted the government's
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offer. However, the Creeks were not allowed a moments
rest, but the most untiring, and . . . the most
unjustifiable means were resorted to, in order to induce
them to decline the treaty."45

The state government of Alabama, like the settlers,
believed that the incorporation of Indian lands into the
state was essential to its future prosperity. In February
1828, a committee of the Alabama House of Representatives
declared that the inhabitation of a segment of land within
state boundaries by a people who claimed to be an
independent nation was "calculated to prevent the free and
exclusive operation" of Alabama law, "to increase the
dangers of domestic insurrection, retard the progress of
internal improvements, and to exclude from citizenship"
emigrants who "would otherwise seek among us their
permanent homes and contribute essentially to the wealth
and prosperity of the State."46

The basis of Alabama's political system, the
Constitution of 1819, was written during an era in which
the older southern states were undergoing constitutional
struggles between groups who advocated greater democracy
and conservatives who favored the status quo.47 Though
the specific issues differed from one state to another,

large factions contended for reforms to make governments

more responsive to the will of the people and against those

who sought to protect the privileged position of some

particular group or section. Those in favor of the
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extension of majority rule usually called for such
innovations as the elimination of property qualifications
for suffrage and officeholding, popular election of
governors and judges, more equitable representation in
legislatures, and provisions for reapportionment to reflect
population shifts.48 Alabama avoided the need for these
struggles by producing a much more egalitarian constitution
than the older states of the South. The Alabama
Constitution of 1819 granted elections by secret ballot,
adult white male suffrage, and the popular election of
state representatives, senators, and governors. It set no
qualifications for officeholding other than age, race, sex,
and residence. Representation in both houses of the
legislature was based solely on the white population, with
mandatory reapportionment every six years. Other features
included the prohibition of imprisonment for debt, a
guarantee of jury trials for slaves accused of crimes, and
no permitted emancipation. These egalitarian provisions
allowed the document to last virtually unchanged until the
civil War.49

This constitution, however, was not the product of
selfless, democratically-enlightened individuals. The men
chosen to the state convention possessed "the time, the
ambition, the ability, and the means to engage in politics"
and realized that, "in the natural course of events," those
those elected to fill the offices of the state would be men

of property such as themselves.20 These men, though, had
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to gain and keep the support of their constituents, to whom
the most important principle was the protection of their
liberty and property.2l Failure, on the part of a
life-long politician, like Governor Gayle, to defend
Alabama settlers against federal interference on behalf of
Indians would have been tantamount to political suicide.

One Alabama newspaper editor wondered, will the
governor "permit the rights of the State to be trampled on;
her citizens despoiled of their dearest rights, of liberty,
protection, and property--and driven as outcasts from their
homes?"%2 With letters to Secretary Cass and
proclamations to the citizens of Alabama, Gayle answered
this question in the negative. In his first communication
to Cass after the death of Owen, Governor Gayle regquested
that, in the future, "the Government refer the complaints
of the Indians to a tribunal less objectionable than that
of the marshal with an armed soldiery."53 The governor
also stated that any individual with a complaint concerning
an intruder or trespasser should apply to the justice of
the peace for speedy redress.>4

After the federal government issued orders that all
intruders be removed, Gayle prepared a much more vigorous
response. On September 16, 1833, he issued a proclamation
calling for a militia force to be organized in the counties
of the ceded territory.23 He followed this with a letter
to Cass.2® The removal order, Gayle declared, was "one

of uncalled for and unnecessary severity."57 He
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identified the hardships the settlers would be forced to
endure if the orders were carried out and blamed the
situation on the previous actions of the federal
government. In the most controversial section, the
governor argued that the treaty was unconstitutional )
because it violated the United States Constitution's due !
process clause. The Creeks, as property owners, had the !
right to do as they liked with their lands and, if they
chose to rent or sell to whites under a legal contract,
then the whites had legal possession of which the federal
government could not constitutionally deprive them.
Furthermore, the removal of all whites from the ceded
territory would necessarily include county officials. "If
the orders be carried into effect," Gayle asked, "will not
an instance have occurred in our country, and the first
instance, too, of the government of a State being put down
and destroyed in nine of its counties by military force?">8
He followed this letter with another proclamation, in which
he declared that state authorities would prosecute any
violators of state law, including federal officials engaged
in the removal of settlers.>9
The governor's arguments and threats had the desired
effect. Marshal Crawford deemed it unsafe, due to the
excitement of the settlers, to travel from his office in
Mobile to Fort Mitchell "without a sufficient force, as
well to enforce obedience to the laws as protection to

myself."®0 In early October, he reported that he was no
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longer hearing complaints of Creeks being abused. In the
Same communication, he expressed a preference for finding
some method of attaining the government's objectives that
would not involve the military or himself.®l 1In
mid-October, Major James S. McIntosh, the commanding
officer at Fort Mitchell, informed the marshal that he had
sent for additional ammunition in case of difficulties in
his efforts to remove intruders.®2 About two weeks
later, after traveling to the ceded territory, Crawford,
perhaps in an effort to delay a confrontation, reported the
number of intruders who had taken forcible possession of
Creek lands to be twenty and added that "there is no doubt
but in some cases the Indians have been shamefully abused,
but I do not believe their injuries have been near so great
as have been represented."53

Convinced of Alabama's determination to persist in its
defiant attitude and eager to avoid the clash that would
likely accompany further removal attempts, Jackson and Cass
decided that the time had come to extricate themselves from
this predicament. To this end, Cass appointed J.J. Abert
and James Bright to complete the location of the Creek
allotments as quickly and with as little inconvenience to
the settlers as possible. The next step was to inform
Marshal Crawford and Major McIntosh that they and their
subordinates were to submit to any legal proceedings
brought against them by local officials and that the

District Attorney of the United States for the southern
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district of Alabama, John Elliott, would defend them.64
On October 22, 1833, Cass wrote Gayle a long letter in
which he refuted each of the governor's arguments against
the legality of the federal government's actions before
informing him that no further removals would be initiated
until January 15. Cass believed that by this date the
location of allotments would be completed and all unclaimed
lands would be free of the onerous treaty stipulations.®3
The secretary concluded with the assurance that "it was
with great reluctance the President felt himself called
upon" to order the expulsion of the settlers, but
"circumstances were such as to leave him no discretion."66
Jackson, through Cass, requested Francis Scott Key, United
States District Attorney for the District of Columbia, to
travel to Alabama to obviate any remaining difficulties by
meeting with Governor Gayle and assisting District Attorney
Elliott in the performance of his duties.®67

Thus, the Creeks received their allotments, Alabama
settlers gained access to the cession lands, the
administration saved face, and Gayle won the approbation of
his constituents. However, all was not well. With the
federal government no longer involved, the Creeks, who had
not emigrated and attempted to live on their reservations,
were left at the mercy of unscrupulous traders and
speculators. Driven to desperation, cheated out of their
lands, penniless, and hungry, a few of the remaining Creeks

clashed with settlers in May 1836. After a brief Second
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Creek War, nearly twenty-five hundred of them, with the men
in irons, were forcibly removed west .58

The Alabamians' stubborn ethnocentric view of the
Creeks as uncivilized savages, undeserving of any moral or
legal right to own land, combined with a political system
devoted to the notion of majority rule, placed the state in
conflict with the treaty obligations of the Jackson
administration. After performing its duty to the barest
minimum, the government withdrew. The settlers,
speculators, and politicians of Alabama, then, were left to
prove that the Creeks were indeed too_ uncivilized to "live

with the whites, who talk, but do not act like brethren."®9
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Chapter Four
Honor and Politics: John Gayle's Search
for "Personal Satisfaction"

On April 8, 1826, Senator Thomas Hart Benton of
Missouri watched from a small hilltop as Henry Clay,
secretary of state under John Quincy Adams, and John
Randolph, a United States senator from Virginia,
accompanied only by their seconds and personal surgeons,
prepared to step off ten paces and fire pistols at each
other. During a congressional debate in March over the
Adams administration's proposal to send delegates to a
conference in Panama, Randolph had referred to the mission
as "a Kentucky cuckoo's egg, laid in a Spanish-American
nest" and to Adams and Clay as "the coalition of Blifil and
Black George . . . the combination, unheard of till then of
the puritan with the blackleg."l Still smarting from the
charge that he had obtained his cabinet seat through a
"corrupt bargain," Clay took umbrage at being referred to
as Black George, a swindler and professional gambler from
the novel Tom Jones. He immediately challenged Randolph:
"Your unprovoked attack of my character, in the Senate of
the U. States, on yesterday, allows me no other alternative
than that of demanding personal satisfaction."2 Upon
reaching ten paces the men turned and fired. Both missing.,
they agreed to shoot again. When Clay's bullet buried
itself in the ground behind its target, Randolph fired into

the air. The combatants approached each other and shook



hands; Clay's honor had been defended and Randolph's was
intact.3

As southern gentlemen, these two highly-respected
individuals were literally willing to put their lives on
the line in defense of their honor. Clay felt the need to
defend his honor from a personal affront, while Randolph
could not allow a properly presented'challenge to go
unaccepted. In southern society, a man's honor was his
most prized and important possession. Scholars have
established the importance of honor in southern social
relations as well as in legal matters; however, they have
neglected to examine its role in the political arena.
Honor did indeed play an important part in the politics of
the South. In the Creek land controversy, it manifested
itself most prominently in the actions of Governor John
Gayle. Due to his sense of honor and feelings of insult,
Gayle's attempts to obtain "personal satisfaction”
prolonged the difficulties between the state of Alabama and
the Jackson administration.

First, honor must be defined. According to Julian

Pitt-Rivers, in the International Encyclopedia of the

Social Sciences, there are several facets that make up the

notion of honor: "It is a sentiment, a manifestation of
this sentiment in conduct, and the evaluation of this
conduct by others, that is to say reputation."4 Thus, it
is a guide for one's conduct in society that is, at the

same time, reflective of the values of the group with whom
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the individual identifies himself. Honor and dishonor
"provide the currency in which people compete for
reputation and the means whereby their appraisal of
themselves can be validated and integrated into the social
system." This "appraisal of themselves" is embodied in the
self-image that they project into society. For the group
to accord the individual an honorable reputation, he must
protect his image at any cost.?>

To protect his self-image, the man of honor must
challenge any affront presented by a social equal; dishonor
cannot come from below. Failure to do so would be deemed
cowardice which is antithetical to honor. As Pitt-Rivers
points out, "Willingness to stand up to opposition is
essential to the acgquisition, as to the defense, of
honor."® The code of honor, which regulated matters of
honor and the competition for it, never took root in New
England, where, as Pitt-Rivers argues, the "relation of the
Puritan ethic to capitalism" restricted competition to "the
field of wealth."’ Most New Englanders saw the code as
barbarous. Massachusetts passed an early anti-dueling law
and John Adams attempted to forbid dueling in the army.8

The entire concept bewildered one New England native,

Benjamin Franklin: "A man says something which another
tells him is a lie." But regardless of the outcome of the
ensuing fight, "the dispute remains unsettled."?

Southerners, for a variety of reasons. held a very

different opinion of the code and dueling.10 The
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historian Rollin G. Osterweis views the cult of honor as "a
single phase" of southern romanticism from which emerged a
group consciousness that was a prerequisite for southern
nationalism.ll 7 key component of romanticism, according

to T. Harry Williams in Romance and Realism in Southern

Politics, was a refusal to accept reality: " The
southerner is marvelously adept at creating mind-pictures
of his world or of the larger world around him--images that
he wants to believe, that are real to him, and that he will
insist others accept."l2 1In this romantic environment of
the South, men of ambition could create their own status by
projecting an image of themselves and, by defending that
image, force others to accept it. Thus, to outsiders
southerners appeared to be extremely emotional and
passionate. As Frederick Olmstead observed, "Every wish of
the Southerner is, for the moment at least more imperative
than that of the Northerner, every belief more undoubted,
every hate more vengeful, every love more fiery."13

A necessary component of the use of force to gain and
defend one's status was an acceptance of violence. The
South's agricultural economy precluded the establishment of
large urban centers and perpetuated a sense of isolation.l4
Miles of his own holdings separated the large plantation
owner and his family from others, except his slaves. The
smaller farmer, who often lived just off the plantation,
was usually just as isolated. 1In this type of environment,

skill with weapons was necessary for defense as well as to
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supplement the diet with wild game. The famous example of
Davy Crockett excluded, southerners usually exhibited a
proficiency with firearms by the age of eleven.l5 Also

of profound importance to the acceptance of violence in the
South was the existence of slavery, a system to which the
use of physical force was endemic.l® As W.J. Cash points

out in his classic work, The Mind of the South,

However careful they might be to walk softly,
such men as these of the South were bound to come
into conflict. And being what they were--simple,
direct, and immensely personal--their world being
what it was--conflict with them could only mean
fisticuffs, the gouging ring, and knife and gun

play.l7

And come into conflict they did, as the historian Dickson
D. Bruce, Jr. has found that the South, excluding Texas
which had an abnormally high murder rate, had a murder rate
in 1850 of 2.28 per 100,000 people, compared to a rate of
only 0.31 in the North.l8 A1l1sc illustrative of the
southern penchant for violence were political campaigns,
known as barbecues, where such blood sports as cock
fighting and gander pulling were popular entertainments.19

Historian Edward L. Ayers points out that "Southern
violence had become legendary even before the nineteenth
century began."20 The most direct cause of much of this
violence was honor. Southerners considered honor to be a
precious commodity to be defended at any cost. The only
acceptable method of settling a point of honor was through
violence; only cowards tolerated insult. As Mrs. Jackson

advised little Andrew, "Never bring a suit in law for
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assault and battery or for defamation," because the "law
affords no remedy that can satisfy the feelings of a true
man."2l The most refined method of defending one's honor
was the duel which had become synonymous with the South by
the 1830s. Even though this sense of honor permeated
southern society from the richest to the poorest, only the
gentry participated in formalized duels.?22 Despite a
number of anti-dueling laws, the legal system sanctioned
the practice, as juries ruled almost any case brought
before them concerning a defense of honor, whether in the
form of a duel or not, to be self-defense.?3

Just as honor depended on an individual's self-image
and the acceptance of that image by his peers, the
individual as well as the group could judge whether or not
one's honor had been injured.24 Because a person's
reputation depended on the opinion of his peers, many
challenges were issued to avoid the appearance of
cowardice. As historian Bertram Wyatt-Brown points out,
"The inexperienced youth was very likely to take his own
measure from public opinion of himself, an inclination that
forced a good number to fight--and die--when peers demanded
it."25 At other times, the insult was personal.Z26

Considering the importance of honor and its
pervasiveness in southern society, it is surprising that
historians have failed to explore its influence on
political decisions. 1In an era when an individual's honor

was his most important possession, any man who entered the
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political arena was in danger of suffering a blow to his
self-image, his reputation, and, thereby, his honor. Every
question of honor, however, did not result in a duel. The
consequence could be harsh words, the *ithdrawal of
political support, or the loss of an election. A prime
example of the relationship between honor and politics can
be found in the actions of Governor John Gayle during the
closing stages of the controversy between Alabama and the
federal government over the Creek land cession.

For honor to have played an important part in Gayle's
actions, he had to be a man who realized the importance of
his self-image and reputation both to himself and in
southern society. Governor Gayle most certainly was such a
man. He evinced all the qualities of a gentleman. He was
known for his kindness, honesty, and generosity. One early
historian of Alabama, who knew the governor personally,
described him in this way: "As a magistrate he was firm
and incorruptible; as a citizen patriotic and interprising;
as a companion intelligent and sociable."27

Gayle's private correspondence contains evidence that
he was willing to defend his honor if the need arose. In
1831, he assured his wife that "My course to my enemies is
polite and respectful, but firm and wide awake."28
During a dispute with a Dr. Fearne, the doctor insinuated
that Gayle was reluctant to settle his "private disputes in
the usual way."29 Gayle promptly responded with a note

disabusing Fearne of his misconception. Shortly
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thereafter, the doctor publicly made amends with Gayle. 1In
another incident, Gayle's son Matthew was walking along a
road in Tuscaloosa when a man rode by him at a gallop and
for no apparent reason struck him on the side of the face
with a stick. The outraged father determined to shoot the
assailant, but he could not locate the "savage rascal."30

Gayle, who after arriving in Alabama from South
Carolina had served as solicitor of the first judicial
district, a representative in the Alabama territorial
council and the state legislature, and a judge on the
Alabama Supreme Court before winning the governor's race in
November 1831, realized the importance of honor to a
political career. 1In November 1830, he wrote his wife that
John G. Aiken "would have maintained a respectable poll™
for secretary of state "if he had not permitted himself,
the other day, to be publicly denounced, as a scoundrel and
coward" by Bolling Hall of the state legislature. Aiken,
however, "did not even resent it, and several of his
friends abandoned him at once."31

In 1833, as the controversy over the Creek lands in
Alabama was nearing an end, President Andrew Jackson
appointed United States District Attorney for the District
of Columbia Francis Scott Key as an emissary to Alabama.32
Cass had already appointed agents to complete the location
of the Creek allotments, ordered federal officials to
submit to any state proceedings brought against them, and

informed Governor Gayle that no additional settlers would
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be removed from the cession until January 15, 1834.33
The administration hoped that by this date the Creeks would
be in possession of their allotments and there would be no
further reason to enforce Article V of the treaty. It also
wanted the United States District Attorney for the Southern
District of Alabama, John Elliott, to get the trials of any
government officials moved to federal court where they
would be assured of a favorable ruling.34 Thus, Key's
mission was to handle any unforeseen obstacles that could
jeopardize the settlement, aid Elliott if the need arose,
conciliate Gayle, and save face for the administration by
avoiding the appearance of a total abandonment of the
Creeks. 33

Key's task, for the most part, was not very difficult.
No additional settlers had to be removed and the soldiers
indicted in the death of Hardeman Owens jumped bail,
leaving no cause for a trial. Governor Gayle accepted
Jackson's regulations for certifying sales of Creek
reservations to whites. Stipulations included a minimum
price of $1.25 per acre, payment in full before the
issuance of a land patent, and an explanation of the
contract to the Creek by an approving agent before the sale
was finalized. Gayle also agreed to ask the Alabama state
legislature for a law protecting the Creeks in the
possession of their reservations.3® In January 1834,
Gayle signed a bill which provided for a fine of between

$250 and $1000 or three months in jail for anyone convicted
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of forcibly or fraudulently taking possession of Creek
allotments.37

Conciliating Gayle, however, proved to be more
problematic. Even though he admitted that the "principal
object of this unpleasant controversy with the General
Government" had been "obtained," he was not satisfied.38
He felt that the mouthpiece of the Jackson administration,
the Globe of Washington, D.C., had assailed his character
by calling him a nullifier.39 As Gayle explained to
former Governor John Murphy,

My feelings have had no effect to change the
favorable light in which I have always regarded
the prominent measures of Genl. Jackson's
administration, or his qualifications and fitness
for the office he fills; but I never can yield
him the zealous and active support which I have
heretofore extended, under the charges of corrupt
speculation, and forming a combination with the
nullifiers, which were dealt out against me
sometime since by the Globe, as it is understood,
with the approbation if not at the instance of
the President. I cannot consent to kiss the rod
that scourges me.4

Perhaps just as upsetting to Gayle was the fact that many
of the Globe's charges had been propounded in some Alabama

papers as well. One article in the Huntsville Democrat

referred to Gayle as the "wildest and worst of
nullifiers."4l Gayle, a Democrat, had won election to

the governorship as an outspoken opponent of nullification
and, regardless of the construction placed on his argument
that the taking of land within the jurisdiction of the
state through a treaty was unconstitutional, he still

considered himself an opponent of nullification.42 As a
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southern man of honor, his self-image had to be defended
and the Globe had insulted that image. 1In an attempt to
soothe Gayle's feelings, Senator William R. King of
Alabama, a fellow Democrat, assured him that the Globe's
editor, Francis P. Blair, did not express Jackson's
sentiments or those of "any responsible person connected
with the administration." King urged Gayle not to hold the
administration responsible for "Blair's indiscretions."43
The governor, though, had already expressed to Key his
desire that the offending comments be recanted; they were
but not for several months.%4

Governor Gayle also sought satisfaction by attempting
to deliver an insult of his own. The Alabama House
referred that portion of his annual message dealing with
the controversy to a special committee, headed by Jesse
Beene, a political ally of Gayle.42 After a lengthy
discussion, the committee submitted five resolutions that
upheld the actions of the governor and blamed the
difficulties on the federal government. The resolutions
proclaimed that the order to remove the settlers was
"unnecessary for the protection of the Indians . . .
destructive of the prosperity of the citizens," and
"subversive of the jurisdiction of the State."46 They
added that the federal government had no authority to
interfere in the internal affairs of the state and that
"all treaties, which encroach upon the reserved rights of

the States, are usurpations of power, subversive of the
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government and destructive of civil liberty."47 It was
believed that the resolutions would win easy passage due to
the strange alliance of Gayle, whose popularity had allowed
him to win reelection to office without opposition in 1833,
and the more hard-line states' rights advocates who, a year
earlier, had supported South Carolina's nullification
doctrine and opposed Gayle.48

Arthur F. Hopkins, a Whig who opposed the resolutions
because he was more opposed to the tenets of the nullifiers
than he was to Jackson, addressed the House with
"enrapturing eloquence" for over two hours.49 He argued
that adoption of the resolutions would reopen a controversy
that the governor, himself, had declared settled. Hopkins
pointed out that, with the agreement between the Jackson
administration and Gayle, the federal government had
promised to exercise the minimum amount of power necessary
to fulfill its obligations to the Creeks and it would be
"faithless" if it "employed less."20 Furthermore, the
doctrine contained in the resolutions, he said, "outstrip
nullification" in South Carolina.ol

Instead of insulting the Jackson administration,
Gayle's allies in the House had to maneuver to prevent an
embarrassing defeat for the governor. When test votes
revealed that the resolutions would not pass, Gayle's
supporters declared the "matter over" and requested that
the resolutions be allowed to "lie on the table."52

Hopkins' supporters defeated a motion to postpone
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consideration by a vote of 34 to 33. Then, by a margin of
nine votes, they refused to table the resolutions.
Finally, the members of the House agreed to refer the
resolutions to a select committee with the understanding
that it would take no further action.33

On November 18, 1834, in his annual message to the
legislature, Governor Gayle announced that the controversy,
"produced by the unwise, but temporary policy of the
general government," was over and that, with "nothing to
excite to unpleasant controversy, or to engender political
strife, the present period is deemed peculiarly propitious
for wise and wholesome legislation."54 Had he not been
sensitive to the barbs of political opponents, this
statement could have been made earlier. However, as a
southern man of honor, he had to seek redress for the
affront to his self-image and reputation, with the result
of prolonging the tensions between the state and the
federal government. After having supported Jackson on the
issues of nullification, the Bank of the United States,
and internal improvements, Gayle's rupture with the
Jacksonians never healed.?®3 1In 1836, he served as a
presidential elector for Hugh L. White rather than
Jackson's hand-picked successor, Martin Van Buren. In the
subsequent presidential contest, he joined the Whigs as an
elector and remained a member of that party for the rest of
his career.2%6 It is evident from the actions of Governor

Gayle that the notion of honor, which permeated southern
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social relations, played an important role in the political
arena as well. It apparently led Gayle to abandon his
party because of a few ill-chosen words in the Democratic

party press.
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Chapter Five
Conclusion

All participants must share the blame for the
controversy between Alabama and the federal government.
Jackson's myopic rhetoric concerning the federal
government's inability to protect the Indians from unjust
state laws, which he used to win the Creek tribe's
acquiescence to a treaty, and his image as an Indian
fighter/hater combined with his and previous
administrations' ambiguous application of anti-squatter
provisions to encourage the settlers of the 01d Southwest
to intrude upon the ceded territory. Their feelings toward
Native Americans and their land-hunger predisposed the
settlers to ignore the legalities of the Treaty of 1832,
while the nature of Alabama's political culture required
the politicians to defend their constituents against the
federal government. Once the issues that had caused the
conflict were resolved, Governor John Gayle prolonged the
difficulties by supporting legislative resolutions that
vindicated his actions and exclusively blamed the federal
government in an effort to satisfy his insulted sense of
honor.

A gquestion, however, remains as to the long-term
impact of this incident. Previous scholars have concluded
that it gave birth to the radical states' rights movement
in Alabama and was the state's first step toward the Civil

War.l If this were indeed the case, then the events of



1832-1834 take on great importance for the history of the
South, as the departure of William Lowndes Yancey and the
Alabama delegation from the Charleston Convention of 1860
precluded the Democratic Party's nomination of a compromise
candidate to challenge Abraham Lincoln in all sections of
the nation.2 Other historians who have traced Alabama's
acceptance of secession have not cited this controversy as
a factor.3 More general studies of the coming of the

Civil War have also ignored the events in Alabama during
the 1830s.4 Nor did Alabamians who argued for secession

in 1860 and 1861 refer to the Creek land controversy as a
grievance against the federal government. Usually, their
speeches and editorials cited events like the Missouri
Compromise, "Bleeding Kansas," northern noncompliance with
the fugitive slave law, and the passage of personal liberty
laws.2 In fact, they attempted to enlist the name of
Andrew Jackson in their cause. One advocate of states'
rights declared in 1851 that "Gen. Jackson knew that this
Government was formed on the great principle of equality,
that it was a partnership of sovereign states, each equal
to the other, and all entitled alike to a full share of its
benefits, as all had alike to bear its burdens." 01d
Hickory never would have accepted the idea "that under the
Constitution Congress had the power to declare that a free
citizen of Massachusetts was a better man and entitled to
more privileges than a free citizen of Alabama."6

It is also interesting to note that the nine counties
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created from the Creek Cession evidenced no pattern in the
choice of cooperationist or immediate secessionist
delegates to the state convention of 1861. Four counties,
Talladega, Randolph, Coosa, and Tallapoosa, elected
cooperationist delegates, while five, Chambers, Macon,
Russell, Barbour, and Calhoun, supported the immediatists.
None of the local histories of these counties mention the
Creek land controversy as a grievance used to stir
resentment toward the federal government.7 The
historians who see a causal relationship between the Creek
land controversy and secession seem to draw their
conclusions from the false notion that because one happened
before the other, the former caused the latter.

A better interpretation can be found in J. Mills

Thornton, III's Politics and Power in a Slave Society:

Alabama, 1800-1860. This author devotes only four pages to

the controversy and views it as one of many events that
shaped Alabama's political parties during the state's early
years.8 After the difficulties between Alabama and the
Jackson administration were over, John Gayle and some of
his allies in the legislature joined the Whig Party, while
the small faction of radical states' rightists, led by
Dixon Hall Lewis, sided with the Whigs on most issues to
form an "opposition coalition” that held nearly half the
seats in the Alabama legislature in 1836.9 Lewis and the
more consistent advocates of states' rights, much like

those of South Carolina, returned to the Democratic Party
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when the Panic of 1837 convinced the Whigs to call for the
chartering of a third national bank. Alabama's parties
continued to evolve throughout the 1840s and 1850s until
virtually the entire state supported secession in 1861.10
According to Thornton, this outcome resulted from a threat
to liberty. 1In a slave society, freedom was very important
and the free soil desire to contain slavery where it was
represented a dire threat to the Alabamian sense of freedom
and equality which gave force to the arguments of Yancey
and the fire-eaters.ll

Concomitant with concerns over their freedom and
equality was the Alabamian concern for honor. Those who
argued for secession in 1860 and 1861 appealed to the
southern sense of honor on several levels. In early

December 1860, the Alabama Beacon argued that the election

of Lincoln was no cause for revolt. Rather, it was the
"animus" behind his election that presented the "indignity"
against which "men should . . . revolt."l2 Thomas H.
Herndon, at the Eutaw County Convention, cited honor as a
reason for state action.l3 Whether a man or a state, it
was up to the insulted party to defend its own honor and
not wait on the actions of others. Upon resigning his seat
in the United States Senate, Clement Comer Clay, Jr.
appealed to the sensibilities of all classes of white
southerners for a united stand against the North: "Let
those proud and noble spirits, who suffer more from an

insult than from an injury, remember that the party., about
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to take the reins of government, denounce us as barbarians
and criminals, devoid of the virtues and even the decencies
of civilized nations."l4 This secessionist rhetoric adds
credence the contention that the role of honor in southern
politics needs more thorough examination.

Perhaps most importantly, the controversy over the
Creek Cession provides insight into how radical states'
rights ideas won acceptance in Alabama. A few months
before the controversy erupted, Alabamians had rejected the
doctrine of the South Carolina nullifiers, leaving that
state isolated in its opposition to the federal tariffs.
However, when the property of Alabamians, even though it
was obtained in contravention of a ratified treaty, became
the object of the federal government, the citizens and
officials of Alabama assumed a defiant attitude similar to
that of South Carolina. The citizens of Alabama wanted the
land for farming or for speculation and had no respect for
the rights of the Creeks. The state officials needed the
political support of their constituents and desired the
prosperity for their state that usually attends an
expanding populace. These circumstances show that
self-interest was a key motivation in Alabama's adoption of

a radical states' rights doctrine.
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